
A/CN.4/SR.901

Summary record of the 901st meeting

Extract from the Yearbook of the International Law Commission:-

1967

Document:-

vol. I,

Topic:
Special missions

Copyright © United Nations

Downloaded from the web site of the International Law Commission 
(http://www.un.org/law/ilc/index.htm)



26 Yearbook of the International Law Commission, 1967, Vol. I

special mission dependent for its validity upon prior
notification.7

100. The CHAIRMAN, speaking as a member of the
Commission, said that articles 3 and 4 were not well
placed. They should be preceded by articles 5 and 5 bis,
an arrangement which would correspond to that followed
in the Vienna Convention on Diplomatic Relations;
moreover, it seemed undesirable that article 4 should
follow closely upon article 3 since it might lead to
misunderstanding as to the relation between the question
of persona non grata and the requirement of the initial
consent of the receiving State. The present faulty order
was responsible for certain difficulties about notification
and its relation to consent.

The meeting rose at 6 p.m.

7 The Special Rapporteur subsequently changed his opinion; see
901st meeting, para. 67.

901st MEETING

Wednesday, 17 May 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Albonico, Mr. Bartos, Mr.
Bedjaoui, Mr. Castaneda, Mr. Castre*n, Mr. El-Erian,
Mr. Eustathiades, Mr. Ignacio-Pinto, Mr. Kearney,
Mr. Ramangasoavina, Mr. Reuter, Mr. Rosenne,
Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 3 (Appointment of the head and members
of the special mission or of members of its staff) [8]
(continued)1

1. The CHAIRMAN invited the Commission to discuss
article 3, which the Special Rapporteur had introduced
at the previous meeting.

2. Mr. USTOR observed that the Special Rapporteur,
in commenting in his third and fourth reports on the
remarks on articles 3, 4 and 6 made by the Hungarian
representative in the Sixth Committee of the General
Assembly, had suggested that those remarks might be
disregarded. Since he had acted as the Hungarian
representative in the Sixth Committee on that occasion,
he wished to clarify the position.

3. Where article 3 was concerned, the relevant passage
of his statement in the Sixth Committee read as follows:

"It seems desirable that the terms used in the draft
on special missions be in conformity which the termi-
nology of the Vienna Convention on Diplomatic
Relations. In this respect I wish to refer to one single
inconsistency between the Vienna Convention and the
draft on special missions. The expression 'members of
the mission' is used in the Vienna Convention so as to
include the head of the mission, the diplomatic staff,
the administrative and technical staff. In the draft
lying before us—as seen, e.g., from articles 3 and 4,
and particularly from article 6—the expression 'members
of the mission' has a different meaning from that used
in the Vienna Convention, namely it comprises only
the head of the mission and the other main delegates,
if any, but not the diplomatic, administrative, technical
and service staff.

"My delegation would not venture to say that the
system adopted by the present draft is not clear and
comprehensible in itself or that it lacks its own logic.
But we draw attention most respectfully to the diffi-
culties which the legislators of the various countries
will encounter when transcribing the provisions of two
similar conventions into terms of their own domestic
laws. Then—I submit—it would present no small
difficulty if it turned out that the expression 'members
of a permanent mission' embraces an entirely different
and much broader set of people than the expression
'members of a special mission'. While my delegation
would not wish to propose at this juncture a definite
solution to the problem, it would nevertheless be
grateful if consideration could be given to it in the
course of the future elaboration of the text."

4. In the summary record of the 843rd meeting of the
Sixth Committee, that part of his statement had been
summarized as follows:

"He also urged the Commission to bring the language
of its draft into conformity with the terminology of the
1961 Vienna Convention on Diplomatic Relations. In
the latter instrument, the members of the diplomatic
missions included the head of the mission, the diplo-
matic staff, the administrative and technical staff and
the service staff. In draft articles 3, 4 and 6 on special
missions, the latter comprised only the head of the
mission and other principal delegates. Uniformity on
this subject would facilitate the work of legislators of
the contracting States in translating the provisions of
two similar conventions into domestic law".2

5. In paragraph 9 of his observations on article 3
(A/CN.4/194/Add.l), the Special Rapporteur had quoted
only the third sentence of that summary. Taken out of
context, that sentence was perhaps somewhat ambiguous
and it should, of course, be read in conjunction with the
preceding and following sentences.
6. In conclusion, he wished to emphasize that the sole
purpose of his statement was to place a necessary clarifi-
cation on record.

See 900th meeting, para. 94.

2 Official Records of the General Assembly, Twentieth Session,
Sixth Committee, 843rd meeting, para. 37.
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7. Mr. BARTOS (Special Rapporteur) thanked Mr.
Ustor for his explanations and pointed out that his report
indicated that the comment by the Hungarian delegation
probably arose from a misunderstanding. The only
documents he had been able to consult were the pro-
visional summary records of the Sixth Committee and
extracts prepared by the secretariat of the Commission.
8. It was certainly desirable to bring the terminology
of the draft articles as far as possible into line with that
of the Vienna Convention on Diplomatic Relations, and
that was what the Commission had decided to do. The
composition of a permanent mission, however, differed
from that of a special mission. In a permanent mission
the only plenipotentiary representative of the State was
the head of the mission; the other members of the mission
constituted its staff. In a special mission not only the
head but often several members might be plenipotentiaries.
Those were the members whom the Hungarian delegation
had described as "principal delegates" and to whom the
Commission had referred as "members [of the mission]",
in the text of article 3 adopted in 1965. The words " as well
as its staff" had been added to indicate the other persons
composing the special mission. In his opinion, article 3
was one of the instances in which the Commission should
depart from the terminology of the Vienna Convention.
In the case of a special mission, the term "members of the
special mission" referred, by virtue of article 6 of the draft,
to a group of persons set apart by their duties and by the
powers they had received from the sending State; they
were not included in the expression "the staff of the
special mission".
9. The CHAIRMAN noted that the matter of the
Hungarian delegation's comments had been clarified.
10. With regard to the question of terminology, more
than one Government had objected to the same phrase
being used in different conventions with different
meanings. The question was one which should be borne
in mind.
11. Mr. REUTER said that article 3 raised questions
of both substance and form. On the substance there
could be no hesitation: the Commission's intention in
article 3 was to state a residual rule. Governments could
do what they wanted, but if they did not state clearly
what that was, the residual rule would apply. The rule
proposed in article 3 was reasonable, and also commend-
able for its liberality.
12. The form presented a number of problems. The
Special Rapporteur had raised one at the previous
meeting3 by suggesting the addition of words providing
that the special mission could include members of the
diplomatic staff serving in the receiving State. He himself
thought it would be sufficient if that point were made in
the commentary. It could not raise any difficulties;
persons so appointed would have a dual capacity and
would benefit simultaneously from the provisions
governing permanent and special missions.

13. Another important question was that raised by
the Chairman at the previous meeting4 regarding the

3 Para. 96.
4 Para. 100.

relationship between article 3 and subsequent articles.
He would not discuss it in detail at that time, but thought
that the Commission would ultimately be obliged to add,
after the words "except as otherwise agreed", some such
words as "and subject to the provisions of articles 4, 5,
8...". The question was one for the Drafting Committee
to settle.
14. Article 3 as now worded, in two sentences, was
somewhat ambiguous. Anyone who did not read the
commentary carefully would suppose that the meaning
of the second sentence was absolute. That drawback
could be overcome by combining the two sentences
and saying, for example:"... may freely appoint, without
the prior consent of the receiving State, the head... etc".
Such wording would make clear that the proviso "except
as otherwise agreed" applied to the second as well as
to the first sentence of the present text.
15. Subject to what he had said, and if the Commission
agreed on the necessity of a residual rule, he considered
the article satisfactory and suitable for reference to the
Drafting Committee.

16. Mr. CASTREN said he also accepted in substance
article 3 as adopted at first reading. He agreed with the
Special Rapporteur that the United States Government's
comment (A/CN.4/193) about prior notification of the
composition of the special mission should be borne in
mind, and that the point could be settled by providing
in article 8, which dealt with notification, that the com-
position of the special mission should be notified "in
advance".

17. With regard to the wording of article 3, he accepted
the Special Rapporteur's proposal and would put
forward a further proposal of his own aimed at satisfying
the Swedish Government, which wished the second
sentence to be deleted. Without going so far, the Com-
mission could combine the two sentences into one,
as Mr. Reuter had just proposed, or else could say:
"... may freely appoint the head, members and staff of
the special mission without such appointments requiring
the prior consent of the receiving State." That wording
would indicate that the idea expressed in the existing
second sentence was supplementary to that of the first
sentence and not a repetition of it.

18. Concerning the order of the articles, he agreed that
articles 3 and 4 were too close to the beginning of the
draft and might be better placed after article 5, article
5 bis, if adopted, and even article 6.

19. Mr. TAMMES said he supported the proposal by
the United States Government, which he understood
had been accepted by the Special Rapporteur, that prior
notification to the receiving State of the composition
of a special mission should be required. The matter would
arise again in connexion with article 8, but could also be
appropriately discussed in connexion with article 3.

20. If the requirement of prior notification were to be
included in article 3, the question would arise whether
the receiving State, on receipt of such notification, was
entitled to make observations on or raise objections to
the composition of the special mission. In that connexion,
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he drew attention to paragraph (3) of the commentary
to article 4, which referred to the practice whereby the
receiving State informed the sending State through the
regular diplomatic channel that the head or a certain
member of the special mission, even though consent had
already been given to his appointment, represented an
obstacle to the fulfilment of the mission's task.

21. Lastly, he noted the Special Rapporteur's remark in
paragraph 14 (4) of his comments on article 3 (A/CN.4/
194/Add.l) that the provision contained in the second
sentence of article 3 "should be of a generally compulsory
nature as one of the principles applicable to the institution
of special missions". In view of that remark, he would like
to know whether the initial proviso "except as otherwise
agreed" also applied to the second sentence of article 3.

22. Mr. USHAKOV said that the phrase "except as
otherwise agreed" seemed to mean that the parties could
conclude an agreement limiting the sending State's
freedom of choice; that would be going too far and would
prejudice the sovereignty of that State. He would prefer
to delete the phrase or to replace the word "otherwise"
by the word "specially", which was less strong. The
initial proviso in article 3 might also be expressed in terms
similar to those of article 7 of the Vienna Convention on
Diplomatic Relations, i.e. in the form of a reference to
subsequent articles.

23. The second sentence of article 3 seemed superfluous,
since it was already stated in the first sentence that the
sending State might "freely" appoint the persons partici-
pating in the special mission. Moreover the second
sentence was to some extent contradicted by the commen-
tary, in which it was specified that the consent of the
receiving State could sometimes be given in the form of
a visa, through an exchange of views between the two
States, and so forth.

24. He approved the United States Government's
proposal that the article should include a provision
requiring prior notice of the composition of the special
mission to be given to the receiving State. If it was feared
that that rule might be too strict, it could be qualified
by adding the words "in principle" or some similar
phrase.

25. Mr. AGO said that he was perplexed by article 3
and the succeeding articles. On listening to Mr. Ustor
and the Special Rapporteur, he had gained the impression
that both were right. It was sometimes necessary to depart
from the Vienna Convention on Diplomatic Relations
because a special mission was different from a diplomatic
mission; however, since the draft articles now under
consideration came after the codification of the rules on
diplomatic missions, any difference in expression or
terminology would be construed as a difference in
substance deliberately made by the Commission. The
Commission should therefore take care not to depart
from the Vienna Convention except in those specific
cases where it genuinely wished to establish a difference
in status.

26. He supported the observations made by the Chair-
man at the previous meeting regarding the order of the
articles.

27. With regard to the content of article 3, he questioned
the advisability of introducing a rule differing in substance
from the rule applicable to diplomatic missions by
providing that the consent of the receiving State was not
required for the appointment of the head of a special
mission. The fact was that a special mission might have
even more delicate tasks to perform than a diplomatic
mission, for example between States which had no
diplomatic relations or which did not recognize each
other. Again, while the sending State could in theory,
under article 3 as now worded, appoint as head of the
special mission a person not approved by the receiving
State, the latter would subsequently have an opportunity
to declare that person non grata. The case was bound
to arise in practice, and the consequences of such a step
would be more serious than those of refusing consent
before the final appointment of the person concerned.
The rule laid down in article 3 would thus do nothing to
foster the success of special missions or to facilitate
relations between States. It would be better to require,
in one way or another, the prior agrement of the receiving
State for the appointment of the head of the special
mission.

28. With regard to the proviso "except as otherwise
agreed", he shared Mr. Ushakov's view. For the time
being, he was proceeding on the assumption that all the
rules laid down in the draft articles were rules from which
States could depart by mutual agreement. If the proviso
"except as otherwise agreed" or even "except as specially
agreed" was included in certain articles, it might be
inferred a contrario that articles not containing that
reservation laid down rules from which no derogation
was permitted. He would prefer to delete all such provisos
wherever they appeared and to replace them, at the end
of the draft articles, by a general provision authorizing
derogations by agreement between States. If the Com-
mission considered that there were certain rules laid down
in the articles from which no derogation could be per-
mitted, that should be clearly stated.

29. Mr. YASSEEN said that he endorsed the views
expressed by the last two speakers concerning the initial
proviso "except as otherwise agreed". If the proviso was
to be retained, he would prefer the expression "Except as
specially agreed". That question could be set aside for the
time being and dealt with when the Commission had
reviewed the entire draft and was in a position to decide
the articles from which no derogation should be per-
mitted.

30. The second sentence in article 3 was unnecessary.
The first sentence made it sufficiently clear that the
sending State was free to appoint whomever it wished.
The agrement required for diplomatic missions was a
somewhat cumbersome procedure, involving delays which
were incompatible with the essentially temporary character
of special missions.

31. On the other hand it was essential to retain the idea
that the receiving State should be given advance notice
of the composition of the special mission; such notice
would obviate many difficulties. If the receiving State,
on receiving such notice, felt unable to accept a particular
person, it would advise the sending State accordingly,
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even before that person's arrival. Such a step was far less
serious than that of declaring non grata a person who had
already arrived. What was more, such advance notice
should be required not only for the head but for all
members of the special mission. To make it clear that the
notice did not infringe the freedom of choice of the
sending State and that its only purpose was to safeguard
the sovereignty of the receiving State, the Commission
might place the provision concerning such notice in
article 4.

32. Subject to those observations, he accepted the
principles underlying article 3.

33. Mr. EL-ERIAN, referring to co-ordination with the
1961 Vienna Convention on Diplomatic Relations, said
it was important to adhere to the order of articles and
terminology of that Convention. The Commission should
depart from that order and terminology only for good
reason and should explain its grounds for doing so in
every case.

34. With regard to the initial proviso "except as other-
wise agreed", he noted the Swedish Government's
suggestion that it should be omitted from article 3 and
form the subject of a general clause at the beginning of
the draft, and Mr. Ago's suggestion that such a general
clause should be placed at the end of the draft. The
Commission had already discussed on previous occasions5

whether there was any place for jus cogens in the draft
articles and it was difficult to see how it could enter into
the subject of special missions. That did not, however,
mean that it would be possible to depart from all the
provisions of the draft articles without distinction; the
Commission's aim was to lay down a general standard
of conduct, leaving States free to adopt other arrange-
ments by special agreement. It would therefore be difficult
to adopt a general clause which would give the impression
that all the provisions of the draft articles came into the
same category. There might be a case for including in
some articles a proviso to the effect that their provisions
could be varied by special agreement between the parties.

35. As to the receiving State's consent to the composition
of the special mission, it would be difficult to adopt the
system of agrement in view of the variety and frequency of
special missions. A special mission would sometimes
complete its task in a few days and the system of agrement
was too cumbersome and slow for a mission of that type.
Moreover, although some missions were of a delicate
political nature, most of them were not. It was necessary
to adopt a flexible system suitable for all special missions,
including both political and technical missions. However,
although the system of agrement was not practical for
special missions, the system of notification was perfectly
acceptable.

36. Lastly, the wording of the first sentence of article 3
was too categorical. Since article 14 contained a restriction
relating to the appointment of nationals of the receiving
State, the statement that "the sending State may freely

5 See Yearbook of the International Law Commission, 1964, vol. I,
725th meeting, paras 2-55, and Yearbook of the International Law
Commission, 1966, vol. I, 877th meeting, paras. 7-74, 878th meeting,
paras. 3-35 and 894th meeting, paras. 123-139.

appoint" the members of the special mission was inac-
curate. In the Vienna Convention on Diplomatic Rela-
tions the first sentence of article 7 (which corresponded
to article 3 of the draft on special missions) read:
"Subject to the provisions of articles 5, 8, 9 and 11, the
sending State may freely appoint the members of the
staff of the mission ".6 Article 8 of the Vienna Convention
corresponded to article 14 of the draft on special missions.

37. Mr. CASTAftEDA said that, at first sight, it seemed
illogical not to require the prior consent of the receiving
State for the appointment of the head of a special mission,
when special missions were sometimes entrusted with even
more delicate functions than permanent missions.
Clearly, prior consent would not be needed in the case of
a special mission headed by the Minister for Foreign
Affairs himself; nor would there be much purpose in
requiring such consent in the case of purely technical
missions which would automatically be led by the head
of the technical department concerned. However, between
those two extremes there were many special missions of
an intermediate character whose success very often largely
depended on the personality of the head of the mission.
He was thinking, for example, of certain special missions
entrusted with the discussion of the position of Govern-
ments with regard to international organizations.

38. There appeared to be general support for the idea of
including the requirement of advance notice in article 3.
The main purpose of such notice should normally be to
enable the receiving State to put forward any objections
it might have to the composition of the special mission.
39. He was not urging that agrement should be required
in the case of the head of a special mission; that traditional
procedure for the acceptance of the head of a permanent
mission was incompatible with the requirements of
modern life. He merely wished to point out that provision
should be made for the consent of the receiving State.
Such provision would be in conformity with the usual
practice of States, since it was customary for the two
States concerned to agree not only on the sending of the
mission but also on its composition.

40. Mr. TSURUOKA agreed that the current practice
of States must be taken into account; but the Commission
should not forget that the purpose of its draft was to
facilitate relations between States by means of special
missions, so that it could go somewhat ahead of practice
in order to bring about development in international law.
41. His position was very close to those of Mr. Yasseen
and Mr. Castaneda, namely that both the freedom of
choice of the sending State and the will of the receiving
State must be respected, since the special mission's
success depended on collaboration between those two
States. In that sense, prior notification of the composition
of the special mission by the sending State to the receiving
State was very useful. Since such notification was not
mandatory, article 3 as it stood, even if it was regarded
as a residual rule, gave the impression that the sending
State had freedom of choice but that, unless otherwise
agreed, the receiving State had no say in the special

6 See United Nations Conference on Diplomatic Intercourse and
Immunities, Official Records, vol. II, p. 83.
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mission's composition. The Commission should therefore
take another careful look at the wording of the article.
42. With regard to the substance, prior notification was
necessary; it implied that the receiving State was entitled
to negotiate with the sending State on the composition
of the special mission. The psychological factor noted by
Mr. Yasseen and Mr. Castaneda was important, for a
refusal was far less serious before an unacceptable person
arrived than when he was already there.
43. In short, it was a question of striking a balance
between the rights of the sending and those of the
receiving State.

44. Mr. ALB(3NICO said he agreed with those members
who had urged that the draft articles should conform as
closely as possible to the terminology used in international
conventions dealing with similar subjects. In that con-
nexion, the four Conventions on the law of the sea signed
at Geneva in 1958 could serve as a pattern.
45. With regard to the initial proviso "except as other-
wise agreed", he favoured a general clause, placed at the
end of the draft and providing that, except in the case of
certain specified articles, all the provisions of the draft
could be set aside by special agreement.
46. Referring to the question of the consent of the
receiving State, he pointed out that there was a great
difference between a refusal of agrement and a declaration
that a person was non grata. A State would refuse
agrement on grounds connected with the previous
activities of the diplomatic agent concerned. A declaration
that a diplomatic agent was persona non grata, on the
other hand, would be based on the agent's activities
after he had entered upon his functions in the receiving
State. He could not, therefore, agree with the statement
in paragraph (3) of the commentary to article 3 that the
interests of the receiving State were "safeguarded by
article 4 (persons declared non grata or not acceptable)".
It would be invidious to place the receiving State in the
position of having to resort to a declaration that the head
of mission was persona non grata, when the real situation
was completely different. Besides, such a declaration
might be unnecessarily prejudicial to the diplomatic
agent concerned.

47. In the circumstances, consideration should be given
to the suggestion that some provision should be made for
the prior consent of the receiving State. He himself had
not arrived at a definite conclusion on that point, but
thought that Mr. Ago's suggestion should be carefully
weighed.

48. Mr. REUTER said that the debate had taken a
course that challenged the very principle of the convention
on special missions. If the Commission only meant to
lay down optional or residual rules, and if those rules were
the same as those of the Vienna Convention on Diplomatic
Relations, there was no point in drafting a convention
at all. If the Commission meant to lay down rules differing
from those of the Vienna Convention, they were bound
to be more flexible rules. The sole purpose of article 3 was
to deal conveniently with cases for which States had made
no provision by mutual agreement. The article might
perhaps be drafted quite differently, in some such words

as: "The sending State may appoint... in accordance with
the terms of the agreement establishing the mission.
If the agreement does not designate those persons, the
sending State shall notify their names as soon as they are
appointed". Before one State could send a special
mission to another State, there had to be an agreement;
but that agreement might not specify the persons,
especially if it concerned one of the countless special
missions sent to settle, for instance, minor technical or
cultural matters. In general, States displayed good faith
in minor matters. Accordingly, if the agreement did not
specify the persons, the sending State could be trusted to
appoint persons acceptable to the receiving State;
otherwise it was bound to run into trouble.

49. Mr. RAMANGASOAVINA noted that the Com-
mission accepted the principle that the sending State
might, by virtue of its sovereignty, freely appoint the
head and members of the special mission as well as its
staff. The notification provided for in the United States
proposal seemed to him essential, if only to enable the
receiving State to make an informed choice of the persons
who were to negotiate with the members of the special
mission.

50. On the other hand, the prior consent clause gave
rise to difficulties, for the receiving State might use it to
interfere in the domestic affairs of the sending State;
it would, therefore, be preferable merely to provide for
advance notice. To declare a person non grata or not
acceptable might be a suitable procedure in the case of
permanent diplomatic missions. For special missions,
however, the system should be more flexible, and the
Commission might, without departing from the Vienna
Convention, leave the receiving State the right to refuse
at any time to recognize a person as the head or a member
of a special mission by notifying the sending State of its
wishes, without having recourse to the clause concerning
persons declared non grata or not acceptable.

51. Mr. BEDJAOUI agreed with Mr. Reuter that,
subject to a few changes, the text of the article might be
referred to the Drafting Committee.
52. The Special Rapporteur had skilfully avoided a
number of pitfalls and kept the balance between the rights
of the sending State and those of the receiving State,
while taking into account the comments made by members
of the Commission.
53. The "prior consent" formula was not very satis-
factory; all the Commission need do in order to solve
the problem was to agree that the sending State should
give the receiving State advance notice of the composition
of the special mission. The receiving State was forearmed
against any risks presented by the freedom of choice
allowed to the sending State, since the Special Rapporteur
had listed in paragraph (4) of the commentary all the
courses open to the receiving State if it sought to limit
that freedom of choice.

54. The Drafting Committee would be able to put the
text of the article into final form, taking into account
the comments made by members of the Commission;
it might, in particular, consider Mr. Ushakov's sugges-
tions regarding the initial proviso.
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55. Mr. AGO said that he would not like the Com-
mission to misunderstand what he had meant by the
term "agrement" which he had used in his first statement.
That word should be understood to mean "consent";
it might even be provided that if, within a reasonable
period, the receiving State made no objection to the
appointment of a person as the head or a member of a
special mission, its consent would be presumed. However,
it was out of the question for the receiving State to be
left with no way of objecting to the sending of certain
persons other than the very serious procedure of declaring
a person non grata on his arrival in its territory. In any
case, that procedure had nothing to do with the "prior
consent" clause and its purpose was different.

56. There would be no point in a notification procedure
which consisted merely of informing the receiving State
of the composition of the special mission without giving
it any possibility of raising objections; for those reasons,
he did not think it would be satisfactory merely to com-
bine the provisions of article 4, concerning persons
declared non grata, with the "advance notice" clause.

57. Mr. EUSTATHIADES said the Commission was
justified in supposing that the sending State and the
receiving State would in each case proceed by way of
special agreement. If there was in addition a convention
giving a State the option of refusing to recognize a person
as the head or a member of a special mission, all diffi-
culties would be removed.

58. In his view, therefore, article 3 should be drawn up
in fairly flexible terms, without superfluous detail.
He accordingly suggested that the words "Except as
otherwise agreed" should be deleted but that both article 3
and article 8 should specify that the receiving State
should be notified in time for it to express a refusal if it
so wished. The second sentence of the article might well
be deleted and, if a disagreement arose between the two
States concerned, the provisions of article 4 would come
into play. However, it would be preferable to deal with
that point through some more flexible procedure than
that of declaring a person non grata or not acceptable.

59. Mr. USTOR said that in his view the decision on
whether or not to retain the phrase "except as otherwise
agreed" should be held over until the Commission had
disposed of all the other articles. The decision would
depend on the proportion of articles containing dispositive
rules.

60. Like Mr. Ushakov, he questioned the need for the
second sentence of article 3.
61. Although the system of notification and agrement
was accepted by States in principle, the Commission
should consider something more flexible.

62. Article 3 covered three points that were also dealt
with in the Vienna Convention on Diplomatic Relations,
namely the question of the agrement, the accreditation
of the head of a mission and the appointment of its
members. In the case of permanent missions, accreditation
was effected by a special procedure of nomination by
the Head of State or the Minister for Foreign Affairs of
the sending State and acceptance by the Head of State
or Ministry for Foreign Affairs of the receiving State.

A less formal procedure was allowed in the case of special
missions, and the head of the mission did not have to be
nominated by the Head of State or Minister for Foreign
Affairs. That point needed some explanation in the
commentary.

63. Mr. BARTOS, Special Rapporteur, observed that
the ideas embodied in the draft article or the commentary
did not necessarily reflect his own views; in some cases he
had deferred to the wishes expressed by the majority.

64. Some members of the Commission seemed to be
under the impression that it had decided in advance that
all the rules it adopted would be residual rules, but in
reality it would not decided until the end of its work
which were compulsory provisions, and which were
residual rules. As the Commission would remember,
he had proposed that it should accept the idea that the
rules on the legal status of special missions should in
principle be compulsory, but that provision might be
made for derogating from them, supplementing them or
adapting them through bilateral or multilateral agree-
ments.7

65. He would have no objection to arranging the articles
in a more logical order, but the Commission had sug-
gested to the General Assembly, and the Assembly had
agreed, that the Commission should decide upon the
order of the articles at the end of its work.

66. Some Governments had requested that prior consent
should be mentioned in article 3, and the Drafting Com-
mittee had added the second sentence of the draft article.
Like Mr. Reuter, he considered that sentence unnecessary,
and he agreed that it would be better if the article were
drafted as a single sentence.

67. He agreed with Mr. Ago and Mr. Ramangasoavina
that the United States proposal concerning advance
notice, a proposal which Mr. Ushakov had also approved,
should be taken into consideration. Mr. Ago's suggestion
that consent should be presumed if the receiving State
made no objection within a reasonable period was
particularly sound; it opened the way for discreet negotia-
tions between Ministries of Foreign Affairs with a view
to replacing a particular member of a special mission.
He therefore wished to change the position he had taken
at the previous meeting;8 instead of amending article 8
on the lines proposed by the United States, he agreed to
that amendment being applied to article 3.

68. Prior consent was not required in practice so far as
special missions were concerned. In certain cases States
concluded special agreements; in other cases provision for
the sending and reception of special missions was made in
treaties—for example, concerning frontier disputes—that
laid down the conditions under which such missions
would perform their functions.

69. With regard to what Mr. Ushakov had said, it should
be noted that article 7 of the Vienna Convention on
Diplomatic Relations dealt solely with the staff, whereas
draft article 3 concerned the mission as a whole.

7 See document A/CN.4/194/Add.2, paragraphs 5 and 6 of the
Special Rapporteur's comments on article "Y".

8 Para. 99.
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70. He saw no reason why the United Kingdom proposal
should not be mentioned in the commentary, but he must
point out that in practice commentaries were rarely
consulted; they were largely unknown except to professors
of international law and the legal advisers of ministries.

71. In paragraph (4) of the commentary to article 3,
the words "de facto" had been inadvertently omitted;
they should appear in the first sentence after the words
"can limit".

72. Mr. ROSENNE congratulated the Special Rappor-
teur on an enlightening report which would simplify
the Commission's task.

73. As the text now stood, the logical arrangement of
the articles was disrupted by articles 5 and 7. The Com-
mission should logically deal firstly with the appointment,
composition and size of a special mission, secondly with
the question of notification to the receiving State, and
thirdly with the reaction of that State.

74. In reading the report, he had been disturbed by the
reference to certain provisions being compulsory, as
that was not in conformity with the Commission's
decision on the draft articles on the law of treaties. Nor
was he able to subscribe to the views expressed at the
meeting about jus cogens and jus dispositivum.

75. The CHAIRMAN, speaking as a member of the
Commission, said that, as he had already indicated at
the previous meeting, the departure from the order
followed in the Vienna Convention had rendered the
articles less intelligible. The provisions on the sending of
the same special mission to more than one State and on
the sending of the same special mission by two or more
States (articles 5 and 5 bis) ought to precede the provisions
on the composition of a special mission. Article 7 was
also out of place.
76. In its desire to depart from the provisions of the
Vienna Convention concerning agrement as being too
formal and inflexible for special missions, the Commission
had combined the provisions concerning consent and
those concerning the freedom of the sending State to
appoint members of the mission. However, the elements
of agrement had not been altogether eliminated from
article 3. If the Commission accepted Mr. Ago's proposal
for the addition of a clause stipulating that, if no objection
was made within a reasonable period the consent of the
receiving State should be presumed, it would have to
decide whether such a provision was to apply only to
the head of a special mission or to all its members. If the
former, then the article would come close to the parallel
'provision in the Vienna Convention without the formal
requirement of agrement. The present position of article 4,
in which the element of consent had been retained, might
lead to misunderstanding and it would be preferable
to revert to the order of the Vienna Convention.

77. Speaking as Chairman, he said that there seemed to
be a strong feeling in favour of postponing the decision
on retaining the proviso "except as otherwise agreed"
until a later stage in the discussion. There was also general
agreement on the need to avoid using terms in a different
sense from the Vienna Convention. It had been rightly
suggested that if the article referred to a State's right

freely to appoint the members of a special mission, a
reservation must be made in respect of certain articles
which undoubtedly placed restrictions on the appointment
of members. He believed it was the consensus of opinion
that notification was necessary in order to give the
receiving State an opportunity to object.

The meeting rose at 1.5 p.m.

902nd MEETING

Thursday, 18 May 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Albonico, Mr. Bartos, Mr.
Bedjaoui, Mr. Castaneda, Mr. Castren, Mr. El-Erian,
Mr. Eustathiades, Mr. Ignacio-Pinto, Mr. Kearney,
Mr. Ramangasoavina, Mr. Reuter, Mr. Rosenne,
Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 3 (Appointment of the head and members
of the special mission or of members of its staff) [8]
(continued)l

1. The CHAIRMAN invited the Commission to
continue its consideration of article 3. It would first have
to decide whether the article should be confined to the
head of the special mission or should deal with all its
members and staff. If an article on the lines advocated
by Mr. Ago2 were approved, then another article would
have to be drafted concerning the power of the sending
State freely to appoint members of a special mission.

2. Mr. BARTOS, Special Rapporteur, suggested that
the Commission consider the case of the head and
members of the special mission separately from that of
the staff of the mission. In most instances the head and
the members of the mission were virtually on an equal
footing, since both were called upon to take part in
negotiations; the provision concerning prior notification
should therefore apply to the members as well as to the
head. The situation of the staff might be covered in a
new article.

3. Mr. AGO said that when, at the previous meeting, he
had discussed the problem of notification and absence of
objection he had been thinking only of the head of the
special mission; but, after listening to the Special
Rapporteur, he was wondering whether the same rule

1 See 900th meeting, para. 94.
2 See 901st meeting, para. 55.


