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70. He saw no reason why the United Kingdom proposal
should not be mentioned in the commentary, but he must
point out that in practice commentaries were rarely
consulted; they were largely unknown except to professors
of international law and the legal advisers of ministries.

71. In paragraph (4) of the commentary to article 3,
the words "de facto" had been inadvertently omitted;
they should appear in the first sentence after the words
"can limit".

72. Mr. ROSENNE congratulated the Special Rappor-
teur on an enlightening report which would simplify
the Commission's task.

73. As the text now stood, the logical arrangement of
the articles was disrupted by articles 5 and 7. The Com-
mission should logically deal firstly with the appointment,
composition and size of a special mission, secondly with
the question of notification to the receiving State, and
thirdly with the reaction of that State.

74. In reading the report, he had been disturbed by the
reference to certain provisions being compulsory, as
that was not in conformity with the Commission's
decision on the draft articles on the law of treaties. Nor
was he able to subscribe to the views expressed at the
meeting about jus cogens and jus dispositivum.

75. The CHAIRMAN, speaking as a member of the
Commission, said that, as he had already indicated at
the previous meeting, the departure from the order
followed in the Vienna Convention had rendered the
articles less intelligible. The provisions on the sending of
the same special mission to more than one State and on
the sending of the same special mission by two or more
States (articles 5 and 5 bis) ought to precede the provisions
on the composition of a special mission. Article 7 was
also out of place.
76. In its desire to depart from the provisions of the
Vienna Convention concerning agrement as being too
formal and inflexible for special missions, the Commission
had combined the provisions concerning consent and
those concerning the freedom of the sending State to
appoint members of the mission. However, the elements
of agrement had not been altogether eliminated from
article 3. If the Commission accepted Mr. Ago's proposal
for the addition of a clause stipulating that, if no objection
was made within a reasonable period the consent of the
receiving State should be presumed, it would have to
decide whether such a provision was to apply only to
the head of a special mission or to all its members. If the
former, then the article would come close to the parallel
'provision in the Vienna Convention without the formal
requirement of agrement. The present position of article 4,
in which the element of consent had been retained, might
lead to misunderstanding and it would be preferable
to revert to the order of the Vienna Convention.

77. Speaking as Chairman, he said that there seemed to
be a strong feeling in favour of postponing the decision
on retaining the proviso "except as otherwise agreed"
until a later stage in the discussion. There was also general
agreement on the need to avoid using terms in a different
sense from the Vienna Convention. It had been rightly
suggested that if the article referred to a State's right

freely to appoint the members of a special mission, a
reservation must be made in respect of certain articles
which undoubtedly placed restrictions on the appointment
of members. He believed it was the consensus of opinion
that notification was necessary in order to give the
receiving State an opportunity to object.

The meeting rose at 1.5 p.m.

902nd MEETING

Thursday, 18 May 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Albonico, Mr. Bartos, Mr.
Bedjaoui, Mr. Castaneda, Mr. Castren, Mr. El-Erian,
Mr. Eustathiades, Mr. Ignacio-Pinto, Mr. Kearney,
Mr. Ramangasoavina, Mr. Reuter, Mr. Rosenne,
Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 3 (Appointment of the head and members
of the special mission or of members of its staff) [8]
(continued)l

1. The CHAIRMAN invited the Commission to
continue its consideration of article 3. It would first have
to decide whether the article should be confined to the
head of the special mission or should deal with all its
members and staff. If an article on the lines advocated
by Mr. Ago2 were approved, then another article would
have to be drafted concerning the power of the sending
State freely to appoint members of a special mission.

2. Mr. BARTOS, Special Rapporteur, suggested that
the Commission consider the case of the head and
members of the special mission separately from that of
the staff of the mission. In most instances the head and
the members of the mission were virtually on an equal
footing, since both were called upon to take part in
negotiations; the provision concerning prior notification
should therefore apply to the members as well as to the
head. The situation of the staff might be covered in a
new article.

3. Mr. AGO said that when, at the previous meeting, he
had discussed the problem of notification and absence of
objection he had been thinking only of the head of the
special mission; but, after listening to the Special
Rapporteur, he was wondering whether the same rule

1 See 900th meeting, para. 94.
2 See 901st meeting, para. 55.
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should not be applied to the members of the special
mission as to its head. The Commission should however
be careful not to be too strict and not to extend the scope
of the rule to too many persons.

4. In any case it would have to devote another article
to the staff, and perhaps to the members too, if it decided
to place them in the same category with regard to notifi-
cation and absence of objection. The best plan would
be to follow the order of the articles of the Vienna Con-
vention on Diplomatic Relations, and lay down first the
provisions concerning the head and principal members
of the mission, including those concerning nationality
problems dealt with in article 14; then those concerning
freedom to appoint the head and members of the mission;
and finally those contained in article 4.

5. Mr. CASTREN said that there was no disputing
the right of the sending State to choose the head of the
special mission and its members as well as its staff.
The words "Except as otherwise agreed " should therefore
be deleted, as several members of the Commission had
already suggested. There was no need to include in article 3
any other reservations, apart, perhaps, from those
concerning the nationality of the members of the special
mission, a matter dealt with in article 14.

6. On the other hand, the declaration that persons were
non gratae or not acceptable and, probably, the limitation
of the number of staff were separate problems which
did not usually arise until the special mission had taken
up its functions.
7. Furthermore, as article 1 expressly provided, a State
was not obliged to receive a special mission from another
State. It was therefore unnecessary to specify in article 3
that the composition of the mission might require the
consent of the receiving State, whatever form such
consent might take.

8. At the previous meeting the Commission had
discussed the question of agrement of the head of the
special mission; it had formed the opinion that mere
consent would be enough, and had ultimately accepted a
presumption of consent. That made a considerable
difference in the points at issue. In his view, the interests
of the receiving State would be adequately safeguarded
if the Commission adopted the United States proposal
that the receiving State should be given prior notice of
the composition of the special mission; that State would
then be in a position to take action in the exceptional
case where the head or a member of the mission or a
member of the mission staff turned out to be someone
personally unacceptable or where it wished to set limits
to the numerical strength of the special mission.

9. The Commission should not complicate the problem
by adopting detailed rules applicable to the head of the
special mission or to the other persons attached to it.
Since the receiving State could indirectly influence the
composition of the special mission, he proposed that the
second sentence in article 3 be deleted in order to avoid
placing undue emphasis on the sending State's freedom
to choose the members and staff of the special mission.

10. Mr. USHAKOV said that he had given a great deal
of thought to the suggestions made by the Chairman at

the previous meeting. In the absence of a written text,
however, he could pass no final opinion on them.
11. All members of the Commission acknowledged that
notification was necessary to enable the receiving State
to decide its attitude before the special mission arrived.
But notification was not indispensable, for instance where
a special mission was led by the Prime Minister or the
Minister for Foreign Affairs, for then there was every
reason to suppose that the Minister would make his
own choice of members for the special mission. The
Commission should therefore adopt a fairly elastic
formula.

12. Mr. Ago's suggestion regarding a clause on absence
of objection was useful and could be mentioned in the
commentary to the article rather than in the text.

13. The CHAIRMAN said he should make it clear that
he had not made any proposal. He had intended merely
to draw attention to certain points.

14. Mr. TAMMES, on the question whether the
receiving State's consent was needed for members of the
mission, said that preliminary talks or negotiations
usually covered the competence and size of the special
mission, its head, the facilities for the performance of
its functions and its classification in the sense of the draft
articles. In addition, the membership of the mission was
discussed without any formal agreement being necessary
on the part of the receiving State. That was the view of the
Netherlands Government as indicated in paragraph 7
of its written comments (A/CN.4/193). A parallel
provision appeared in article 19, paragraph 4, of the
Vienna Convention on Consular Relations, which in
some respects was more relevant to special missions than
the Vienna Convention on Diplomatic Relations.

15. Mr. YASSEEN said that the Commission should
take a decision on the substantive points at issue before
referring the article to the Drafting Committee.

16. The sending State appointed the head and members
of the special mission by a unilateral act; the receiving
State might, in the view of some members of the Com-
mission, have the right, not to appoint, but to accept a
member of a special mission as an interlocutor and
permit him to enter its territory. Notification was an
essential formality if difficulties were to be avoided, but
it was sufficient. It need not be a formal procedure; if a
State knew the composition of a special mission in
advance, that was all it required in order to exercise its
right to admit or refuse to admit a person to its territory.
That formality was all the more necessary when most
countries were abandoning the visa system.

17. The course suggested by Mr. Ago seemed likely to
cause difficulties, as it would give the impression that the
receiving State had some right to participate in appoint-
ments, whereas it could only express its acceptance or
refusal. Consequently, in his opinion, the provision
concerning prior notification should appear, not in article
3, which dealt with the appointment of the head and
members of the special mission, but in article 4, in order
to stress the link between prior notification and the
recognized right of a State to admit or refuse to admit a
person to its territory.
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18. With regard to the distinction drawn, for purposes of
prior notification, between the head, the members and the
staff of the special mission, he thought the Commission
might omit mention of the staff, who in any case played
only a minor role in the performance of the special
mission's functions.

19. Mr. ROSENNE said that the only real problem was
to find the proper balance between the rights of the
sending and of the receiving State and to maintain the
flexibility required because of the great variety of special
missions. The matter was largely one of drafting and the
article could be referred to the Drafting Committee, which
might decide to divide the article into two parts and
rearrange some of the subsequent articles.

20. Mr. KEARNEY said that notification served not
only to enable the receiving State to express its dissatis-
faction with the appointment of the head or individual
members of a special mission, but also to enable the
receiving State to carry out certain administrative obli-
gations such as assisting, if required, in providing the
requisite accommodation. It was therefore highly desirable
for the notification to include all members and staff of a
mission.

21. Mr. USTOR said that practice regarding notification
varied widely and sometimes the composition of a special
mission only became known to a receiving State after its
arrival. In other cases all the details were made known
in the course of the preliminary negotiations. The question
was whether or not to require the parties to submit in
advance a list of members of the mission in all cases. In
his opinion the matter could be left to the discretion of the
receiving State, which could ask to be notified in advance
so as to be able to express its views on the composition
of the mission.

22. Mr. EUSTATHIADES said he agreed with Mr.
Castren and Mr. Yasseen. The Commission seemed to
be in favour of accepting prior notification, a formality
whereby, as Mr. Yasseen had said, difficulties could be
avoided, but it was still important that notification should
be given in good time, whenever possible.
23. With regard to the appointments to be covered by
notification to the receiving State, the rule should apply
to the head and principal members of the special mission;
appointments to technical or subordinate posts could
not be expected to provoke any reaction on the part of
the receiving State.

24. Mr. ALBONICO suggested that article 3 might be
drafted to read more or less: "The sending State shall
freely appoint the head of the special mission and its
members as well as its staff but shall give prior notification
thereof to the receiving State".

25. Mr. AGO said he feared that, in the course of the
debate, some confusion had arisen between two separate
problems: that of a discreet communication in advance by
the sending State to the receiving State to make sure that
the latter would not object to the appointment of a
particular person, whose inclusion would interfere with
the performance of the special mission's task; and that
of the later notification of the full membership of the

special mission for quite another purpose, namely, that
of the privileges and immunities to which they would
be entitled.
26. Since the Special Rapporteur had already laid down
a notification procedure in article 8, it would perhaps be
better to restrict the use of that term to article 8, and to
use in article 3 some such wording as: "The sending State
shall appoint the head of the special mission and its
members as well as its staff, but shall first make sure that.
the names of these persons will not meet with any objec-
tion which might hamper the performance of the special
mission's task".

27. Mr. TSURUOKA said that the Commission was
trying to define the conditions best calculated to enable
special missions to perform their tasks; it wished to make
the procedure of sending and reception as simple as
possible. If the special mission was of exceptional impor-
tance the procedure was bound to be somewhat burden-
some but the Commission should take care to avoid
going too far in either direction.
28. Notification should be provided for, in his opinion,
not only in article 8 but also in article 3, on the under-
standing that in article 3 the notification would not be
formal. Since it was for the sending State to appoint the
members of the special mission, and since its choice was
open to objection by the receiving State, the consent of the
receiving State, or at least the absence of objection on
its part, was essential. The Commission might therefore
ask the Drafting Committee to state in the text of the
article that a simple form of agreement sufficed; in his
opinion, that would meet both requirements.

29. Mr. REUTER said that, as was inevitable, the
Commission had passed on from article 3 to consider
articles 4, 5 and 8; as it turned out, the discussion had
been very useful. Members had reached agreement on a
number of points. He would like to see a simple, balanced
and flexible article for article 3, but it should not be
allowed to swallow all the substance of the other articles.
To arrive at the simplest possible text, the Commission
should of course provide that it was the sending State
which appointed the head of the special mission and its
members as well as its staff; but it should also provide
that the appointments were to be made under the con-
ditions laid down in the agreement in virtue of which the
mission was established. In many cases that agreement set
numerical limits and even designated the persons who
were to be members of the mission; in such cases it would
be superfluous to require prior notice. And in the most
difficult cases, the parties took care to agree in advance
on the composition of the special mission. In his view,
therefore, the second sentence of article 3 need only
provide that: "The receiving State shall be informed of
the composition of special missions".

30. Psychological considerations prompted the question
whether it was also necessary to provide that the receiving
State should communicate its acceptance or objection.
There would be no difficulty in including such a provision
in article 3, but it obviously applied not only to the head
of the special mission but also to the members; the
problem of the staff might be considered later.
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31. The Commission should refer article 3 and the
articles following it—especially article 8, which dealt
expressly with notification—to the Drafting Committee.
Notification was a complex problem; it was necessary to
decide what the nature of the notification should be and
what time-limit should be set for its transmission, and
the Commission would do well to take up the other draft
articles without delay.

32. Mr. KEARNEY said that, although article 8 laid
down requirements concerning notification, nothing was
stipulated about its timing. In his opinion it must be made
in advance of the arrival of the mission.

33. Mr. BARTOS, Special Rapporteur, said that the
sending State's freedom of choice in appointing the head
and members of a special mission was often limited in
practice, for it might be bound by a special agreement to
appoint persons belonging to certain categories. For
example, conventions on the settlement of frontier
incidents included a clause under which each State
appointed to the mission set up to investigate such
incidents an examining magistrate, service officers and a
physician; freedom of choice was thus exercised only
within the limits of certain categories of persons. The
same applied to meetings of ministers for foreign affairs
or their deputies, where the freedom of choice was limited
by a prior agreement. The principle, then, was that States
had complete freedom of choice, but exceptions could
be made.
34. So far as the prerogatives of the head and members
of special missions were concerned, the practice of the
Scandinavian countries was that such missions were
composed of members of the legislature belonging to
various parties, and that the head of the special mission
could take no decision in which the members did not
participate, inasmuch as the credentials were issued
collectively. Where special missions were of some
importance, the United Kingdom Government included
Opposition Members of Parliament among the members
of the mission; so that it was hard in practice to
distinguish between "principal members" and "ordinary
members" of a special mission. In fact, even when such
special missions included civil servants, the credentials
issued were sometimes collective.

35. With regard to the problem of notification, it seemed
to him that the word "notice", which was used in the
United States proposal (A/CN.4/193) might be confusing;
he suggested that the word "information" be used
instead. Such an information procedure was justified not
only on political but also on practical grounds. His
experience as legal adviser to his country's Ministry of
Foreign Affairs showed that, when a special mission was
composed of only one person, the practical problem
was easy to solve but that, when it had several members,
difficulties arose, and that was where the procedure of
advance information proved extremely useful.
36. Referring to Mr. Ushakov's comments, he said that,
where a special mission was led by the Prime Minister
or the Minister for Foreign Affairs, the receiving State
had to be given very detailed information to enable it to
take all necessary measures, especially security measures.
The United States even had a special service that escorted

special missions on their travels. The purpose of advance
information, therefore, was not merely to enable the receiv-
ing State to register its objections, but also to help it to
discharge its duties as host country.

37. He was obliged to reconsider his favourable view
of the absence of objection clause advocated by Mr. Ago,
for he feared that such a provision might incline govern-
ments to raise objections too readily.

38. Mr. Eustathiades had rightly observed that the
notice—or information—would have to be given, not
merely in advance, but as far in advance as possible; the
Drafting Committee might make that clear in the text
of the article.

39. Members seemed to be agreed on the main points
and in his opinion, the article could be referred to the
Drafting Committee. He suggested that the Commission
examine each of the succeeding articles separately, except
articles 5 and 5 bis, which could be taken together.

40. Mr. ALB(3NICO said that, after consulting Mr. Ago,
he wished to propose a different text for article 3, reading:
"The sending State shall appoint the head of the special
mission and its members as well as its staff, but shall
first ascertain that the persons chosen will not meet with
objection from the receiving State".

41. Mr. BARTOS, Special Rapporteur, said that the
procedure instituted under the "absence of objection"
rule advocated by Mr. Ago would involve having to
obtain evidence of the absence of objection, which would
take several months, and delay the special mission
accordingly.

42. Mr. EL-ERIAN said he hoped that the Drafting
Committee would take into account his suggestion that
the provisions of article 3 be made subject to article 5,
which gave the receiving State the right to object to the
appointment of certain members, and to article 14,
which dealt with the nationality of the head and members
of the special mission.

43. The CHAIRMAN said it was difficult to form a
clear opinion on the article until the Drafting Committee
had submitted a new text. However, the general conclusion
seemed to be that the procedure of notification should
not be too formal. It was necessary to keep in mind that
article 3 dealt with notification from a rather different
point of view from article 8, which was intended to cover
administrative arrangements. The main purpose of
article 3 was to give the receiving State an opportunity
of objecting to appointments.

44. Articles 3 and 4 dealt with entirely different matters,
the latter being designed to meet the case when the receiv-
ing State wished to withdraw the consent it had previously
given. The two articles should not be too closely linked.

45. He suggested that article 3 be referred to the
Drafting Committee for redrafting in the light of the
discussion.

It was so agreed}

3 For resumption of discussion, see 926th meeting, paras. 50-66.
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ARTICLE 4 (Persons declared non gratae or not acceptable)
[12]

46. Article 4

Persons declared non grata or not acceptable

[12]

1. The receiving State may, at any time and without having
to explain its decision, notify the sending State that the head or
any other member of the special mission or a member of its staff
is persona non grata or not acceptable.

2. In any such case, the sending State shall either recall the
person concerned or terminate his functions with the special
mission. If the sending State refuses to carry out this obligation,
the receiving State may refuse to recognize the person concerned
as the head or a member of the special mission or as a member
of its staff.

47. The CHAIRMAN invited the Commission to
consider article 4, the Special Rapporteur's proposals
for which were contained in paragraph 13 of his comments
on that article in his fourth report (A/CN.4/194/Add.l)
and in paragraphs 1 and 2 of his additional comments
on article 4 in document A/CN.4/194/Add.3.

48. Mr. BARTOS, Special Rapporteur, said the Belgian
Government and the Israel Government had proposed
that the words "as appropriate" should be inserted at
the end of the first sentence in paragraph 2. He had no
objection to that proposal, for the two cases were distinct.

49. He did not entirely understand the Yugoslav
Government's comment (A/CN.4/188). His own view was
that the receiving State was entitled to declare a person
non grata or not acceptable even if it had given by prior
agreement its acceptance of that person's appointment.
The State could avail itself of that discretionary power at
any time, even without explaining its decision.

50. The Turkish representative in the Sixth Committee
had expressed the view that the right to declare a person
non grata or not acceptable should not apply to special
missions.4 That view was open to discussion in connexion
with delegations to international organizations or to
conferences convened by such organizations, but the right
to question should be preserved in connexion with special
missions, whose function was essentially to settle bilateral
relations.

51. He had already replied, during the discussion of
article 3,5 to the Netherlands Government's comments
(A/CN.4/193) relating to articles 3 and 4. He was still
convinced that in those articles the Commission should
keep very closely to the rules laid down in article 9 of the
Vienna Convention.

52. The Government of Canada made no objection to
the right to declare a person non grata or not acceptable,
but raised the question of the time-limit by which the
person concerned must leave the territory of the receiving
State, and of the penalty to be applied if that time limit
was exceeded. Article 4 as it stood was silent on that
point. The Commission might adopt the expression
"within a reasonable period", which was used in article 9
of the Vienna Convention. The term was vague, but it did

have some meaning. In practice, it meant that the person
was not obliged to leave the country immediately, but
was given time to make arrangements for his journey and
to hand over his functions.

53. For the time being he would pass over the question
raised by the Chairman at the 900th meeting6 concerning
the right place for articles 3 and 4. The order suggested
by the Chairman was logical, but the Commission would
deal with that question after it had examined all the articles
concerning the persons composing the special mission.

54. The Commission should refer article 4 to the
Drafting Committee to consider whether the wording
should be brought even closer to that of article 9 of the
Vienna Convention.

55. Mr. KEARNEY said that, at the previous meeting,7

Mr. Eustathiades, during the discussion on article 3,
had suggested adopting a flexible approach which would
involve dropping the reference to persona non grata from
article 4. He supported that suggestion so far as members
of special missions were concerned; the formula "not
acceptable" was quite sufficient.

56. Mr. ROSENNE said he found the Special Rap-
porteur's proposals for article 4 generally acceptable.

57. On reflection, he favoured the retention of the
reference to persona non grata. The use of that expression
was connected with the question of accreditation, while
the use of the term "not acceptable" was not connected
with accreditation.

58. He could not support the Canadian Government's
proposal to lay down a maximum duration for the period
for leaving the receiving State. The position was that,
when a person ceased to be recognized by the receiving
State as a member of the special mission, by application
of the provisions of article 4, the person concerned lost
his status. The timing of his departure was an extremely
delicate matter and, under general diplomatic law, there
was no recognized time-limit. Cases had occurred in
which a considerable time had elapsed before the actual
departure. In the circumstances, he felt it would be most
unwise to attempt to tie the hands of States in the matter.

59. Mr. USHAKOV said that the drafting of article 4
would depend largely on what the Commission decided
with regard to the draft provisions concerning so-called
high-level special missions. Rules 2, 3 and 4 of the draft
provisions specified in their respective sub-paragraphs (b)
that, when a Head of State, Head of Government or
Minister for Foreign Affairs visited another State as head
of a special mission, he could not be declared persona
non grata. If the Commission decided not to prepare
separate draft provisions concerning high-level missions,
it would have to supplement article 4 with clauses pro-
viding for exceptions in those specific cases. He therefore
proposed that the Commission defer the final drafting
of article 4 until it had decided whether or not to prepare
draft provisions concerning high-level special missions.

4 Official Records of the General Assembly, Twentieth Session,
Sixth Committee, 847th meeting, para. 24.

5 See 900th meeting, para. 98.

6 Ibid., para. 100.
7 Para. 58.
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60. Mr. AGO said he supported Mr. Ushakov's
proposal.

61. There was a difference between declaring a person
non grata and declaring a person not acceptable. Under
the Vienna Convention, the head of the mission or any
member of the diplomatic staff could be declared persona
non grata, whereas any other member of the staff of the
mission could be declared not acceptable. If the Com-
mission abandoned that distinction in the case of special
missions, it might give the impression that such missions
were only of secondary importance. If, on the other hand,
the Commission meant to retain the distinction, it should
make it perfectly clear by specifying that the head or the
members of the special mission could be declared personae
non gratae and that the members of the staff of the special
mission could be declared not acceptable. In that respect,
therefore, the article should be more closely aligned with
the rules laid down in the Vienna Convention on Diplo-
matic Relations, as the Special Rapporteur had suggested.

62. Mr. CASTREN said that article 4 was satisfactory
subject to slight drafting changes on the lines suggested
by the Special Rapporteur and Mr. Ago.

63. The question raised by the Government of Canada
could be dealt with in the commentary. The opinion
expressed in that connexion by the Special Rapporteur
in his report (A/CN.4/194/Add.3) that a person declared
non grata should leave the receiving country immediately
after the notification unless the receiving State had
stipulated a time-limit, seemed rather too forthright. It
would be preferable always to allow such a person a
reasonable time, the length of which would vary from
case to case, as was done in the case of diplomats.

64. He supported Mr. Ushakov's proposal.

65. Mr. ROSENNE said that the purpose of the
expression "not acceptable" in article 4 was different from
that served by the same expression in the corresponding
article of the Vienna Convention on Diplomatic Relations.
The intention of the Drafting Committee and of the
Commission itself had been, as he recalled, to cover the
case in which a person was declared not desirable before
his arrival in the receiving State.

66. Mr. AGO replied that any such interpretation of the
term "not acceptable" would conflict with the terms of
the Vienna Convention on Diplomatic Relations. That
Convention made provision, in the last sentence of para-
graph 1 of its article 9, for declaring a person non grata
or not acceptable, according to the category to which the
person belonged, even before the arrival of that person
in the territory of the receiving State.

67. Mr. EUSTATHIADES said that he saw no need
to bring article 4 into line with the provisions of the
Vienna Convention concerning the declaration of persons
as non gratae. Under the Vienna Convention officials of
high rank could be declared personae non gratae, whereas
staff of lower rank were subject to a less serious form of
declaration as persons not acceptable. For special
missions the less serious declaration might suffice in all
cases, regardless of the person's functions and whether
he had or had not arrived in the receiving State.

68. Mr. BARTOS", Special Rapporteur, said that the
Commission would certainly have to take Mr. Ushakov's
proposal into account. A Head of State, a Head of
Government or a Minister for Foreign Affairs did not
forfeit his status by leading a special mission to a foreign
State. In contrast an ambassador, even if he had previously
held one of those high offices, lost his previous status
when he was appointed ambassador and was thus subject
solely to the rules governing diplomacy. If the Com-
mission decided not to prepare draft provisions concerning
high-level special missions, it would have to make an
exception to the provisions of article 4 for the case of a
Head of State, a Head of Government or a Minister for
Foreign Affairs acting as head of a special mission.

69. The distinction between persona non grata and a
person not acceptable was made in both Vienna Conven-
tions, in article 9 of the Convention on Diplomatic
Relations and in article 23 of the Convention on Consular
Relations. It was a formal, not a substantive, distinction.
The former notion had a long tradition behind it; the
latter was more modern. He was not therefore opposed to
Mr. Eustathiades's suggestion, which in a sense made for
more democratic treatment of special missions.
70. He accepted Mr. Castren's suggestion concerning
the question raised by the Government of Canada.
The Commission might state in the commentary that the
time-limit within which a person must leave the receiving
country was a practical question that depended on the
circumstances.
71. Article 4 could be referred to the Drafting Com-
mittee.

72. Mr. YASSEEN said he supported Mr. Eustathiades's
suggestion. His own impression had been that in the case
of special missions a persona non grata declaration could
be applied only to a person who had already arrived,
whereas a declaration that a person was not acceptable
could be applied to someone who had not yet arrived in
the receiving State. Since there was no substantive differ-
ence between the two declarations, the draft article could
be made less clumsy and easier to apply in practice by
keeping only one of them.

73. The CHAIRMAN said that the Commission could
now agree to the Special Rapporteur's proposal to refer
article 4 to the Drafting Committee, and accept Mr.
Ushakov's proposal that the text should be subject to
revision in the light of any decision the Commission
might take with respect to high level missions.
74. Speaking as a member of the Commission, he said
that no substantial reason had been put forward for
dropping the reference to persona non grata from article 4.
From the point of view not only of legal elegance but also
of the uniformity of the law, it was essential to adhere
as closely as possible to the language of the two Vienna
Conventions and he understood that to be the position
of the Special Rapporteur himself.

75. Mr. EUSTATHIADES said that the question also
had a historical aspect: a persona non grata declaration
was usually connected with the past general attitude of a
person serving in a general and permanent capacity.
In the case of a special mission, the receiving State might



38 Yearbook of the International Law Commission, 1967, Vol. I

have reasons of some other kind for not accepting a
certain person: more particularly, reasons connected with
the performance of the special mission's task. In that
respect the Commission might perhaps be wise not to
put special missions, which were temporary and specific,
on the same footing as diplomatic or consular missions,
which were permanent and general.

76. The CHAIRMAN pointed out that no government
had raised that question.
77. If there were no further remarks, he would consider
that the Commission agreed to refer article 4 to the
Drafting Committee for consideration in the light of
the comments made during the discussion.

It was so agreed^

ARTICLES 5 (Sending the same special mission to more than
one State) [4] and 5 bis (Sending of the same special
mission by two or more States) [5]

78. Article 5 [4]
Sending the same special mission to more than one State

A State may send the same special mission to more than one
State. In that case the sending State shall give the States concerned
prior notice of the sending of that mission. Each of those States
may refuse to receive such a mission.

79. The CHAIRMAN invited the Commission to
consider article 5, the Special Rapporteur's proposals
for which were contained in paragraph 13 of the section of
his fourth report (A/CN.4/194/Add.l) dealing with that
article and in his additional comments on article 5 in
documents A/CN.4/194/Add.3 and A/CN.4/194/Add.5.
80. It would be appropriate for the Commission to
consider at the same time the Belgian Government's
proposal (A/CN.4/188) for a new article 5 bis reading:

"•Article 5 bis [5]

"Sending of the same special mission by two or more States

"A special mission may be sent by two or more States. In that
case, the sending States shall give the receiving State prior notice
of the sending of that mission. Any State may refuse to receive
such a mission."

81. In his fourth report (A/CN.4/194/Add. 1), the Special
Rapporteur did not advise the Commission to adopt the
Belgian proposal.

82. Mr. BARTOS, Special Rapporteur, said that
article 5 was to some extent based on article 5 of the
Vienna Convention on Diplomatic Relations. It often
happened in practice that a State sent the same special
mission to several different States—perhaps situated in
the same region—one after another. Formerly missions
of that kind had often been sent for purposes of protocol;
nowadays they were more often concerned with economic
questions, such as the purchase of commodities like
coffee or petroleum. In such cases disputes might arise
if the special mission, having concluded its business in the
first country or countries visited, decided against going
on to the others.

83. Several Governments—those of Sweden, the USSR,
the Ukrainian SSR, the Byelorussian SSR, the Netherlands
and the United States—considered the article superfluous.
84. The Belgian Government commented that article 5
was one-sided and proposed that the Commission should
draft a rule for the converse situation in which two or
more States, for reasons of economy, sent a joint special
mission to another State. That question was in fact dealt
with indirectly in article 6. He was nevertheless sub-
mitting to the Commission the article 5 bis proposed by
the Belgian Government.
85. He left it to the Commission to decide whether
article 5 should be retained or deleted. If article 5 were
deleted, article 5 bis would also have to be deleted.
Practice would seem to require that the question should
be settled; on the other hand, no purpose would be served
by proposing a rule which States would consider unneces-
sary.

The meeting rose at 12.55 p.m.
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Other Business

[Item 8 of the agenda]
THIRD SEMINAR ON INTERNATIONAL LAW

1. The CHAIRMAN invited Mr. Raton (Secretariat) to
address the Commission on the subject of the Third
Seminar on International Law organized by the United
Nations Office at Geneva.

2. Mr. RATON (Secretariat) said that the third Seminar
on International Law would be held from 22 May to
9 June; there would be twenty-four participants. In
accordance with the wish expressed by the General
Assembly and the Commission, the geographical distri-
bution of the participants had been further improved, so
that Africa south of the Sahara would now be represented
by three participants, instead of one as at the second
Seminar, Latin America also by three instead of one,
and Asia by six instead of five; whereas western and
eastern Europe, on the other hand, would have only
seven and five representatives respectively.
3. The attendance of a larger number of nationals of
developing countries had been made possible by generous
gifts from the Governments of Denmark, the Federal


