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mencement of the functions of a special mission should
be dealt with side by side.
78. He questioned whether the existence of a special mis-
sion always presupposed the existence of a receiving State.
Negotiations between two special missions could con-
ceivably be held on the territory of a third State; that
had been the case in some of the negotiations which had
led to the Evian Agreements between France and Algeria.

79. Mr. EUSTATHIADES, referring to the Belgian
Government's comments,6 said the Special Rapporteur
had suggested that article 44, paragraph 2, might be
mentioned in the commentary to article 12. That did not
seem a wholly satisfactory solution, since although
article 44 was concerned with the duration of the facilities,
privileges and immunities granted to the special mission,
its paragraph 2 provided a means of terminating the
functions of the special mission without stipulating that
the severance of diplomatic relations automatically ended
those functions.
80. Another important feature of paragraph 2 was that
each of the two States might terminate the special mission
if diplomatic relations were severed. That provision there-
fore affected the substance of article 12, and he would be
inclined to recommend that the Commission add another
sub-paragraph to article 12, which might read: "Notifi-
cation by the sending State or the receiving State in the
event of severance of diplomatic relations; such severance
shall not necessarily involve the termination of the func-
tions of the special mission."

81. Mr. USHAKOV said that he would rather that
another sub-paragraph were added providing that a
special mission might be terminated by agreement between
the States concerned.

82. Mr. RAMANGASOAVINA said that sub-para-
graphs (a) and (b) dealt with cases in which the mission's
functions came to an end under normal conditions,
whereas in the cases dealt with in sub-paragraphs (c) and
(d) its functions ended before the expected duration had
expired.
83. In sub-paragraph (a), the Commission should have
specified that the expiry of the duration was not a peremp-
tory time-limit, and should have made allowance for an
extension. In the interests of consistency, the Commission
might redraft sub-paragraph (c) on the lines of sub-
paragraph (d): "Notification by the sending State that
it is terminating the functions of the special mission".
Moreover that wording would have the advantage of
avoiding the use of the word "revocation" to which the
Belgian Government and Mr. Reuter objected.

84. Mr. BARTOS, Special Rapporteur, said that, in
enumerating the cases in which the functions of a special
mission came to an end, the Commission might begin
with agreement between the parties, as suggested by
Mr. Ushakov. The sub-paragraph concerning the expiry
of the duration would come next.
85. With regard to the task, he had some doubts after
hearing Mr. Reuter. However, he thought it would be a

difficult matter to determine whether the task had been
completed or not; perhaps the article should require a
finding by one or both of the parties that the task had
been completed.
86. He proposed that sub-paragraphs (c) and (d) be
combined in a single sub-paragraph in terms similar to
those suggested by Mr. Ramangasoavina: "Notification
by the sending State or by the receiving State that it
considers the mission terminated".
87. With regard to article 44, paragraph 2, which the
Belgian Government proposed for inclusion in article 12,
it should be remembered that the end of the functions of
a special mission entailed some notification; article 44,
paragraph 2, dealt solely with a possible reason for the
termination of the special mission's functions.
88. Mr. Reuter had commented that special missions
might negotiate in the territory of a third State; in that
event, the third State played the part and assumed the
obligations of the receiving State. The Commission might,
however, take Mr. Reuter's comments into account in
article 16, entitled "Activities of special missions in the
territory of a third State".

89. Mr. ALBONICO said that cases provided for in
articles 5 and 5 bis were not covered in article 12. Sub-
paragraphs (a) and (&) should be retained and a new
sub-paragraph (c) inserted to deal with instances of
termination by agreement between all the States con-
cerned.
90. The present sub-paragraphs (c) and (d) which dealt
with the same legal situation, and in which the whole
stress was on notification, should be combined into one.

91. Mr. BARTOS, Special Rapporteur, said his first
suggestion had been that article 12 should mention agree-
ment between the parties, without specifying the number
of parties. His second suggestion had been that sub-
paragraphs (c) and (d) should be combined in a single
sub-paragraph.

92. The CHAIRMAN suggested that article 12 be
referred to the Drafting Committee. The problems it
raised were mainly of a drafting character. Mr. Ramanga-
soavina's suggestion would simplify the drafting and it
would also take account of article 44, paragraph 2.

It was so agreed.1

The meeting rose at 1.5 p.m.

7 For resumption of discussion, see 929th meeting, paras. 1-20.

6 See above, para. 73.
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Ramangasoavina, Mr. Reuter, Mr. Tammes, Mr. Tsu-
ruoka, Mr. Ushakov, Mr. Ustor, Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 13 (Seat of the special mission) [17]

1. Article 13

Seat of the special mission

[17]

1. In the absence of prior agreement, a special mission shall
have its seat at the place proposed by the receiving State and
approved by the sending State.

2. If the special mission's tasks involve travel or are performed
by different sections or groups, the special mission may have more
than one seat.

2. The CHAIRMAN invited the Commission to consider
article 13, the Special Rapporteur's proposals for which
were contained in paragraph 13 of the section of his
fourth report (A/CN.4/194/Add.l) dealing with that
article and in his additional comments on article 13 in
document A/CN.4/194/Add.3.

3. Mr. BARTOS, Special Rapporteur, said that special
missions were often called upon to travel. They might
therefore have more than one seat; thus the United
States special mission which had gone to Yugoslavia to
look for the graves of American soldiers had had both
a central seat at Belgrade and regional seats as well.
Similarly the special mission which had gone to Skoplje
after the earthquake had had field seats and a central
seat.
4. Several Governments had submitted comments. The
Belgian Government had said that the need for the proviso
"In the absence of prior agreement" was not readily
apparent because "in any case the procedure contem-
plated consists of a proposal followed by its approval".
In his own view, a receiving State might be unwilling to
receive a foreign special mission in a certain locality in
its territory, not for political reasons, but simply because
it would have difficulty in providing the mission with
suitable quarters there. As the Belgian Government noted,
in practice the seat of a special mission was always
determined by mutual consent; but that consent might
be given either in advance or later on. In its draft of
article 13, paragraph 1, the Commission had wished to
cover both possibilities.
5. The Government of Israel had suggested that the
words "In the absence of prior agreement" be replaced
by the expression "Except as otherwise agreed". The
wording proposed by the Government of Israel was
doubtless more elegant, though, in his opinion, the wording
used in article 13 was the right one. The Commission
could leave the question to be settled by the Drafting
Committee.
6. The Government of the Upper Volta had expressed
the opinion that "the receiving State is competent to

choose the seat of the mission, without the participation
of the sending State". According to that Government, it
was not always possible to secure equality of choice
between the two States and, where it was not, priority
should be given to the receiving State.
7. The Netherlands Government commented that it was
not at all customary for the receiving State to make or
await suggestions on the location of a special mission's
seat, particularly when the special mission had duties
primarily of a political nature that could be discharged
within a relatively short period, and it was usual for that
kind of special mission to be housed by the permanent
mission of the sending State. It observed that, even in
countries where the movement of foreign diplomats was
restricted, "the receiving State need not necessarily inter-
fere in matters concerning the location of the seat,
provided a locality is chosen near that of the Govern-
ment". It proposed that article 13, paragraph 1, be
amended to read:

"In the absence of prior agreement, a special mission
shall have its seat at the place chosen by the sending
State, provided the receiving State does not object."

8. In his opinion the question of the seat was extremely
important, for a special mission must have a seat at
which to receive communications addressed to it by the
receiving State. In some countries a special mission
could have an official seat and a private seat, but that
was a detail which the Commission could well ignore.
9. The United States Government had suggested that
article 13 be deleted because "the fact that a special
mission is of a temporary character runs counter to its
having a seat". In his opinion that solution was too
drastic and was inconsistent with usage.
10. The Chilean Government had suggested the addition
of a provision to the effect that, if a mission's tasks
involved travel, "one of the seats should be considered
the principal seat". He saw no objection to the adoption
of that suggestion.
11. The question of the special mission's seat was of
no great importance in theory but it was in practice
because, while some Powers could house special missions
in their embassy premises, not all States were in a position
to do so.

12. Mr. YASSEEN said that article* 13 was necessary
and he was opposed to its deletion. The problem of the
special mission's seat could arise in practice, and the
Commission should try to find a satisfactory solution. It
should make provision not merely for the principal seat
but also for such secondary seats as a special mission
might sometimes need, depending on the nature of its
task.

13. With regard to the wording of the articles he was
prepared to accept the text as submitted to the Com-
mission, for agreement, whether express or tacit, between
the two parties remained the basic principle. However,
he preferred the wording suggested by the Netherlands
Government; it upheld the basic principle but was more
in accordance with the rules of hospitality. The least the
receiving State could offer the sending State was a free
choice of the locality best suited to it, and it should be
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understood that the receiving State could object to that
choice only for good and sufficient reasons.

14. Mr. TAMMES said that article 13 was a typical
example of the tendency in the draft to go into too much
detail and to seek to instruct governments about all
possible contingencies. The present article sought to indi-
cate how governments should select the seat of a special
mission in the absence of prior agreement, with the
receiving State making the first move; that, according to
one Government, was consistent with the principle of
sovereignty. It had also been argued that the requirement
that the sending State must accept the place chosen by
the receiving State would conflict with the principle of
the Charter concerning the sovereign equality of States.
15. He would have thought it preferable to delete the
article altogether and leave it to governments to agree
on the seat of the special mission, in accordance with the
practical requirements of each particular case.

16. Mr. KEARNEY said that article 13 was not of
great importance and should be deleted, for the reasons
given by Mr. Tammes. He had been surprised that the
Special Rapporteur should regard the United States pro-
posal to drop the article as radical. What was radical
was to try to impose upon States the requirement that
they should choose a seat; in his opinion, there was no
legal justification for doing that. The article as at present
drafted had no legal effects and imposed no rights or
duties. The only reasons for making it mandatory would
be either political or practical, but he supposed that if
there were political considerations Ministries of Foreign
Affairs would not overlook them.
17. Paragraph 2 was unnecessarily rigid and the article
as a whole would not make the draft more acceptable to
States.

18. Mr. BARTOS, Special Rapporteur, said that,
although a special mission was a temporary mission, that
did not necessarily mean that it would last only a few
days; it might last for a year or more, just as it might be
composed of a single delegate or of more than a hundred
people. The latter case had arisen several times with
special missions sent by great Powers. In such cases the
question of the choice of seat was obviously not a matter
of indifference to .the government of the receiving State,
and might even give rise to serious political disputes. It
would be wrong, therefore, to underrate the importance
of the problem.

19. The Commission had to strike a balance between
the interests of the sending State and those of the receiving
State with regard to the choice of the seat of the special
mission. If a special mission filled up all the hotels and
many of the villas in a holiday resort during the tourist
season, that was bound to do some harm to the interests
of the receiving State.

20. Mr. CASTREN said that he was in favour of retain-
ing article 13; the requirement that there should be an
agreement between the two parties was no encroachment
on the sovereignty of States.

21. He was also in favour of deleting, as proposed by
the Belgian and Chilean Governments, the opening words

of the article, "In the absence of prior agreement", since
the rest of the provision made them redundant. There
was only one possibility involved, not two as the Special
Rapporteur claimed, for the receiving State's proposal on
the choice of the seat could just as well be presented, and
the sending State's consent given, before the mission began
to function as afterwards.
22. With regard to paragraph 2 he was ready, for practi-
cal reasons, to accept the Chilean Government's proposal
for the addition of a provision to the effect that one of
the seats, when there were two or more, should be
considered the principal seat, and should be chosen as
provided in paragraph 1.
23. Mr. AGO said that he did not underrate the im-
portance of article 13 but hoped the Commission would
not spend too much time on it.
24. All that paragraph 1 as at present worded amounted
to was that, in the absence of prior agreement, the seat
was chosen by subsequent agreement. The wording sug-
gested by the Netherlands Government, though perhaps
more elegant, merely reversed the statement, and presumed
agreement if the receiving State did not object. In any
case no rule of law was involved. Paragraph 2 merely
recorded a fact, and did not lay down any principle.
25. He had no preference, therefore, as to whether the
Commission kept or dropped article 13. If it decided to
keep it, it ought perhaps to allow for a situation in which
a special mission sent to two or more States had its seat,
not only in one of the receiving States, but also in the
others. It would seem enough merely to mention that
possibility in the commentary.

26. Mr. USHAKOV said it was not clear whether the
word "seat" was to be understood to mean the premises
at which the members of the special mission stayed or
the offices in which the special mission carried out its
work. If it meant the offices, it was for the sending State
to decide whether particular premises were or were not
suitable for the performance of the special mission's task.
If it was to be left to the sending State to choose the
locality in which the special mission would have its seat,
as the Netherlands Government proposed, that locality
should be the one best suited to the performance of the
special mission's task.
27. In the absence of prior agreement, it was for the
receiving State to propose a locality, and the choice of
that locality was always open to negotiation with the
sending State. Since the receiving State exercised its sover-
eignty throughout its territory, he proposed that the words
"and approved by the sending State" should be deleted
from paragraph 1. In the same paragraph, the words
"shall have its seat" should be replaced by the words
"shall be installed".

28. Mr. ALB(3NICO said that the Special Rapporteur
had ascribed too much importance to article 13. The main
thing was to ensure that there was no encroachment on
the sovereign rights of the receiving State and to prevent
the sending State from setting up permanent adminis-
trative centres without the agreement of that State.
Personally he considered that the article should be
deleted.
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29. Mr. EUSTATHIADES said that the choice of the
seat had been a difficult problem throughout the history
of international conferences, so much so that a conference
had sometimes been cancelled for lack of agreement on
a meeting-place. The problem now, however, was the
choice, not of a State, but of a locality within a State.
30. There were two ways of approaching that problem:
the one proposed in the Special Rapporteur's text, and
the one proposed by the Netherlands Government. State
sovereignty was not at issue in either case, for there was
an agreement. The amendment suggested by the Nether-
lands Government would give the sending State the right
to propose the seat and the receiving State the right to
object; that was the opposite of what the Special Rap-
porteur proposed in his text, so that it could not be
called a mere drafting amendment.
31. To reconcile the two points of view he would
suggest some such wording as: "The special mission
shall have its seat at the place fixed by agreement between
the sending State and the receiving State on the proposal
of either of them". In practice the initiative in proposing
the seat should preferably be left to the sending State and
the receiving State would be entitled to object; alternatively,
it could be left to the receiving State, which was familiar
with local conditions, to take the initiative in proposing
the seat and the sending State would be entitled to reject
that choice if it thought fit.
32. It would be a mistake, therefore, to delete the article:
it provided that agreement was necessary since either of
the two States could object to the other's proposal. If,
however, members of the Commission were not convinced
of the need for a provision on the seat of the special
mission, he would suggest that the article begin with the
words:

"Where a seat is provided for the special mission,
it shall be fixed by agreement...".

33. At all events the Drafting Committee had all the
material it needed to devise a wording to satisfy everyone.

34. Mr. YASSEEN, referring to Mr. Ago's remarks,
said that the rule of law in article 13 was that the choice
of the seat must be subject to express or tacit agreement.
Mr. Ushakov, on the other hand, held that, in the last
resort, the receiving State must be given the right to
determine the seat. A choice had to be made between
those two conflicting solutions.

35. He himself supported the principle that the choice
of the seat should be determined by agreement between
the two States, for the sending State could hardly be
forced to accept a place which did not suit it, and con-
versely the special mission's seat could not be determined
against the will of the receiving State.

36. Mr. REUTER said that throughout the draft the
Commission's first consideration should be the interests
of the receiving State, for it was in that State's territory
that the special mission performed its functions.
37. The Commission might state it as a presumption
that, if the States concerned had not determined the special
mission's seat by agreement, the seat was at the place
where the special mission was to meet the representatives

of the receiving State for the first time. That presumption
could, of course, be modified by the conclusion of a
subsequent agreement concerning the seat of the special
mission.

38. Mr. BARTOS, Special Rapporteur, speaking as a
member of the Commission, said that the question of the
seat of the special mission—meaning its offices and not
merely the premises at which it stayed— had given rise
to too many difficulties and disputes in the past for the
Commission to overlook it. In his first report on special
missions1 he had proposed the presumption that the
special mission had its seat in the city where the Ministry
of Foreign Affairs of the receiving State was situated.
Only if the parties succeeded in reaching an agreement
to establish the seat of the mission elsewhere would that
presumption cease to be the rule.

39. Without some such rule, extremely serious situations
could arise. To give one instance, a special mission had
gone to a certain place on the instructions of the sending
State; that choice had not suited the receiving State, and
it had been on the point of interning the members of the
special mission.
40. The Commission should take care not to sacrifice
the sovereignty of the sending State to that of the receiving
State. As Special Rapporteur he deferred to the Com-
mission's wishes, but if any text subordinating the sending
State to the receiving State were put to the vote, he would
vote against it.

41. Mr. USHAKOV said that he was in favour of prior
agreement on the choice of the special mission's seat, but
if the receiving State successively proposed various
localities to the sending State and the latter rejected them
one after another, the result would be an impasse. He
therefore maintained his proposal for the deletion of the
words "and approved by the sending State".

42. Mr. AGO said that, if the Commission accepted the
suggestions made by Mr. Yasseen or Mr. Eustathiades,
article 13 could be said to lay down a rule; that would
not be the case if the Commission decided to make no
change in the wording of paragraph 1. It was of no con-
sequence which State proposed and which State accepted.
Alternatively, the Commission might perhaps accept the
presumption that, in the absence of agreement to the
contrary, the special mission's seat was situated in the
capital of the receiving State.

43. Mr. CASTREN said he supported the wording
suggested by Mr. Eustathiades.

44. Mr. BARTOS, Special Rapporteur, said that he too
supported that suggestion but would prefer the Com-
mission to maintain the presumption that the special
mission had its seat at the place where the Ministry of
Foreign Affairs was situated.

45. The CHAIRMAN said that, although three members
were in favour of deleting the article, the general view
seemed to be in favour of considering a revised text. Some

1 Yearbook of the International Law Commission, 1964, vol. II,
p. 101.
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support had been expressed for the Netherlands proposal,
but on the whole members seemed to favour a simple and
flexible rule that required the agreement of the parties on
the lines of the proposal made by Mr. Eustathiades.
46. Speaking as a member of the Commission, he said
that he shared the view of the majority and considered
that the agreement between the parties would often be
tacit. It was undesirable to lay too much emphasis on
the question which party should make the initial proposal
about the seat of the special mission.
47. There was no parallel provision in the Vienna
Convention on Diplomatic Relations. But an analogous
provision did appear in article 4, paragraph 2, of the
Convention on Consular Relations, and it should be noted
that there the choice of the seat lay with the sending
State. However, a special mission was not the same as a
permanent mission or a consulate, and the Commission
should consider itself free to frame the rule in the most
appropriate manner.

48. There was some doubt in the Commission as to
whether there was any need for the kind of detailed
provision put forward in paragraph 2, and the Drafting
Committee might consider whether it should be either
omitted or modified on the lines suggested by Mr. Ago.
49. He suggested that article 13 be referred to the
Drafting Committee for reconsideration in the light of
the discussion.

It was so agreed.1

ARTICLE 14 (Nationality of the head and the members of
the special mission and of members of its staff) [10]

50. Article 14 [10]

Nationality of the head and the members of the special mission
and of members of its staff

1. The head and members of a special mission and the members
of its staff should in principle be of the nationality of the sending
State.

2. Nationals of the receiving State may not be appointed to a
special mission except with consent of that State, which may be
withdrawn at any time.

3. The receiving State may reserve the right provided for in
paragraph 2 with regard to the nationals of a third State who are
not also nationals of the sending State.

51. The CHAIRMAN invited the Commission to con-
sider article 14, the Special Rapporteur's proposals for
which were contained in paragraph 14 of the section on
that article in his fourth report (A/CN.4/194/Add.l) and
in his additional comments on article 14 in documents
A/CN.4/194/Add.3 and 5.

52. Mr. BARTOS (Special Rapporteur) said that both
the substance and the form of the three paragraphs of
article 14 closely paralleled those of the three paragraphs
of article 8 of the Vienna Convention on Diplomatic
Relations.
53. The Swedish Government considered the expression
"in principle" in paragraph 1 too vague. The position

2 For resumption of discussion, see 929th meeting, paras. 21-35.

was that paragraph 1 stated the general rule and exceptions
to it were provided for in paragraphs 2 and 3; moreover,
the expression "in principle" was borrowed from article 8,
paragraph 1, of the Vienna Convention. The Swedish
Government had also suggested the deletion of para-
graph 3.
54. The Chilean Government had suggested even more
radical amendments (A/CN.4/193/Add.l), and would like
paragraph 1 to be so worded that persons composing
special missions could be of any nationality. That amend-
ment was submitted as one of form, but in his opinion it
went to the substance.
55. The Chilean Government said that, if the proposed
wording were adopted, article 36 should be brought into
line with it, and that if it were not adopted, the present
wording of paragraph 1 would lay down a rule far more
rigid than that in the Vienna Convention, in which the
nationality restriction only applied to diplomatic staff.
The Chilean Government therefore suggested that, if its
first proposal were not adopted, the word "diplomatic"
should be inserted before the word " staff" in paragraph 1.
He was inclined to accept that suggestion; thus amended,
the rule on special missions would be no stricter than the
rule on permanent diplomatic missions.

56. Apart from that, he was not in favour of amending
article 14, since the present tendency was for States to be
represented by their own nationals. Some States, how-
ever, particularly new ones, were occasionally obliged to
employ nationals of other countries to represent them.
Furthermore, some Latin American States looked to the
country of residence rather than to that of nationality.
It was therefore only natural to allow derogations from
the general rule if the receiving State did not object.

57. Mr. AGO said he agreed with the Special Rap-
porteur. It was important to preserve some symmetry
between the draft and the Vienna Convention, in particular
to retain the words "in principle".
58. For reasons which had been given on many occasions,
he would like to see the reference to the head of the special
mission in paragraph 1 deleted. And rather than limit
the rule in paragraph 1 to diplomatic staff, as the Chilean
Government was proposing, he would also delete the
reference to the members of the staff of the special
mission, since diplomats would generally be members of
the special mission rather than of its staff. If paragraph
1 simply specified "the members of a special mission",
the rule would be a little less rigid than the provisions
on diplomatic missions, which would be an advantage.

59. Mr. YASSEEN said that paragraph 1 was usefu
for the same reason that the corresponding provision in
the Vienna Convention on Diplomatic Relations was
useful. Because of the essentially temporary nature of
special missions and the generally less important functions
of the members of their staffs, he supported Mr. Ago's
proposal to delete the reference to staff in paragraph 1.
60. Subject to that minor reservation, he saw no diffi-
culty in accepting an article based on recognized principles,
which confined itself to restating the necessary provisions
without going into extraneous matters such as conflicts
of nationality.
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61. Mr. USTOR said that it was essential to maintain
the provisions of paragraph 1; it would be very difficult
to explain any departure from the system adopted in
article 8 of the Vienna Convention on Diplomatic
Relations and article 22 of the Vienna Convention on
Consular Relations. The provisions of paragraph 1 should
cover both members of the special mission and members
of its diplomatic staff.

62. Mr. CASTREN said he still thought, as he had done
during the discussion of the article in 1964,3 that the
provision in paragraph 3 concerning nationals of third
States was too rigid. However, since the two Vienna
Conventions contained a similar provision, and since the
Special Rapporteur and the majority of the Commission
seemed to approve of such an arrangement, he would
not propose any change.

63. He was glad that the Special Rapporteur had accept-
ed the second amendment proposed by the Chilean
Government regarding the staff of a special mission,
because it would probably be preferable not to put the
members of the diplomatic staff on the same footing as
other members of the staff.

64. Mr. REUTER said that he agreed with Mr. Ago.
65. He suggested that a reservation should be included
in the commentary for the case where an international
organization as such was entrusted with a special mission,
because the rule would then need to be interpreted with
considerable flexibility.

66. Mr. EUSTATHIADES said he supported Mr. Ago's
suggestion to delete from paragraph 1 the reference to
members of the staff of the special mission.
67. In paragraph 2 he would like to see the final words,
"which may be withdrawn at any time", deleted. It was
reasonable to ask for the consent of the receiving State
in such a case, but it would be going too far to empower
it to withdraw its consent at any time. The receiving State
would obviously have examined the case closely before
giving its consent; if for serious reasons it subsequently
wished to withdraw its consent, it could fall back on
other provisions of the draft articles, for instance by
declaring the person non grata.

68. His main observation, however, concerned para-
graph 3. Like Mr. Castre"n, he thought the rule too rigid.
Nor was he convinced that it was essential to follow the
Vienna Conventions on the matter in question, because
temporary missions were very different from permanent
missions. Moreover, the fact that there were States which
could not appoint special missions consisting solely of
their own nationals should be borne in mind. He would
not make any formal proposal, but hoped that the rule
could at least be relaxed.

69. Mr. ALB(3NICO said that the objections raised by
the Governments of Sweden and Chile to the words
"in principle" in paragraph 1 were not well-founded. That
paragraph was not so much a legal norm as a recommen-

3 For earlier discussion of this article (then numbered 13), see
Yearbook of the International Law Commission, 1964, vol. I, 763rd
meeting, paras. 31-51, and 770th meeting, paras. 2-6.

dation to the sending State to endeavour as far as possible
to appoint its own nationals. The use of the words "in
principle" was therefore quite appropriate.

70. On the other hand, he favoured the second alterna-
tive proposal by the Government of Chile and the similar
proposal by Mr. Ago, which would confine the provisions
of paragraph 1 to the diplomatic staff, thereby bringing
article 14 into line with the corresponding provision of
the Vienna Convention on Diplomatic Relations. The
text as it now stood was more rigid than that of article 8
of that Vienna Convention, because it extended to staff
other than diplomatic staff.

71. He supported paragraph 2 as it stood; it embodied
a long-standing rule of international law, which required
the consent of the receiving State to the appointment of
one of its own nationals as a member of a foreign mission.

72. He favoured, however, the deletion of paragraph 3.
In the case of special missions, there did not appear to be
the same strong grounds for including that provision as
in the case of permanent missions. Moreover, special
missions often dealt with highly technical subjects, for
which it was sometimes necessary for the sending State
to employ foreign experts.

73. Mr. CASTAftEDA said he supported the Special
Rapporteur's proposals for paragraph 1. He also sup-
ported the amendment proposed by the Government of
Chile, which would exclude technical and administrative
staff from the operation of paragraph 1; their position
was not the same as that of diplomatic staff.

74. With regard to paragraph 2, he supported the sug-
gestion by Mr. Eustathiades to delete the concluding
proviso. Once the receiving State had given its consent
to the appointment of one of its own nationals, there was
no valid reason to permit the withdrawal of that consent
at any time. It would be illogical for the receiving State,
after it had given its permission to the appointment, to
withdraw it merely on the ground of the nationality of
the person concerned. The interests of the receiving State
were already sufficiently safeguarded by the provisions of
article 4, which enabled it to bring to an end the functions
of any member of the special mission by declaring that
person non grata. Under article 4, the receiving State was
not required to give any reasons for its decision.

75. If the concluding words "which may be withdrawn
at any time" were deleted from paragraph 2, that would
affect the operation of paragraph 3. Subject to that
deletion, he favoured the retention of paragraph 3, since
that would serve to discourage a practice which, while
not altogether desirable, should not be absolutely for-
bidden. A sending State might, in certain exceptional
cases, need to appoint a national of a third State.

76. Mr. YASSEEN said that, in supporting Mr. Ago's
suggestion concerning paragraph 1, he had been thinking
of the entire staff of special missions and not merely the
diplomatic staff, which could obviously be the subject
of an exception. The staff of the special mission, however,
consisted mainly of persons discharging secondary duties
and mostly recruited in the receiving State.
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77. Paragraph 2, especially its final words, stated a very
useful rule. The situation in question was quite excep-
tional: it involved nothing less than the loyalty of the
individual towards the State of which he was a national.
Such a situation was only acceptable if both the individual
and that State enjoyed full guarantees. Even if the receiving
State consented initially, it must always be entitled to
prevent one of its own nationals from confronting it in
the special mission of a foreign State.
78. Deletion of the final words would suggest that the
consent of the receiving State, once given, could not be
withdrawn. It had been said that the receiving State could
declare a person non grata. In his view such a declaration,
the principal consequence of which was departure from
the State's territory, could only apply to an alien. In the
present state of the law such a measure did not seem
applicable to a national of the receiving State.

79. Paragraph 3 was indispensable. The fact that a
special mission included a national of a third State might
have unfortunate results, for example if grave tension
existed or a serious dispute arose between the third State
and the receiving State. The receiving State had to be
able to object to such a situation. Moreover, under
paragraph 1 the receiving State would normally expect to
negotiate with a special mission consisting solely of
nationals of the sending State.

80. Mr. BARTOS (Special Rapporteur) said he thought
that the general rule stated in paragraph 1 should be at
least as strict as the corresponding rule in the Vienna
Convention on Diplomatic Relations, because special
missions sometimes handled very delicate questions. The
more fully he recognized the unwisdom of extending the
requirement of the sending State's nationality to the
entire staff of a special mission, the more necessary
he found it to retain that requirement for diplomatic
staff.
81. The rule contained in paragraph 2, particularly its
final words, had been discussed at length at the Vienna
Conference on Diplomatic Intercourse and Immunities.
The opinion had finally prevailed that the presence in the
mission of nationals of the receiving State might be harm-
ful to relations between that State and the sending State.
In the draft articles the rule would only apply to persons
of high rank: the head and members of the mission and
diplomatic staff. Questions concerning the rest of the staff
were dealt with in articles 34 and 36 of the draft.

82. With regard to paragraph 3, it should be noted that
if a person had the dual nationality of the sending State
and the third State he would be regarded as a national
of the sending State, and therefore the rule would not
apply. The Vienna Conference had recognized that, if
relations between the receiving State and the third State
deteriorated, the presence of a national of the third State
might be detrimental to relations between the sending
State and the receiving State. But some countries lacked
qualified staff and had to call on foreigners to make up
their special missions. For that reason, although the
practice had been authorized, it had been thought neces-
sary for the receiving State to be able to exercise some
control and to enjoy the same rights with regard to such
persons as to its own nationals.

83. He would like to see the wording of the Vienna Con-
vention retained in the article, because then the Com-
mission could not be reproached for trying to innovate.
84. He urged that article 14 be retained without change,
subject to the amendment to paragraph 1 proposed by
the Chilean Government, which he had already accepted,
and to review by the Drafting Committee.

85. The CHAIRMAN, summing up the discussion, said
it seemed to be generally agreed that there should be no
departure from the rules embodied in the Vienna Con-
ventions without most substantial reasons. Most members
felt that paragraph 2 should be maintained in its entirety.
As for paragraph 3, it was equally necessary to retain it,
in order to avoid the implication that the receiving State
would not have the right in question where nationals of a
third State were concerned. The provisions of paragraph 3
were not unduly rigid, since they merely specified that the
receiving State "may reserve" the right provided for in
paragraph 2 with regard to nationals of a third State.

86. He suggested that article 14 be referred to the
Drafting Committee for consideration in the light of the
discussion and for incorporation of the Chilean Govern-
ment's proposal, bearing in mind the definition of special
missions as far as the wording of paragraph 1 was con-
cerned.

It was so agreed.*

The meeting rose at 1 p.m.

4 For resumption of discussion, see 929th meeting, paras. 36-50.
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Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 15 (Right of special missions to use the flag and
emblem of the sending State) [19]

1. Article 15 [19]

Right of special missions to use the flag and emblem of the
sending State

A special mission shall have the right to display the flag and
emblem of the sending State on the premises of the mission,
on the residence of the head of the mission and on the means of
transport of the mission.


