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the Commission should not adopt an a priori attitude
based on one or the other theory.

72. Mr. RAMANGASOAVINA said that the Special
Rapporteur had rightly drawn the Commission's attention
to the advantages of the functional theory, for privileges
and immunities attached to the function and not to the
individual, except in the circumstances referred to by Mr.
Castren.
73. It was easy to understand why Governments tended
to restrict the privileges and immunities granted to mem-
bers of special missions; the Commission had therefore
to aim at establishing the minimum of privileges and immu-
nities to be regarded as mandatory. It was a delicate
problem, because the receiving State could not be left to
decide on its own to what extent it would apply the system
provided for in the convention; members of special mis-
sions might find themselves in a position of uncertainty,
which would hardly facilitate the performance of their
task. The Commission should therefore work out a fairly
flexible formula requiring the receiving State to guarantee
certain privileges and immunities to special missions.

74. Mr. USHAKOV said his opinion was, as the Special
Rapporteur had stated in the draft preamble (A/CN.4/
194/Add.2), that "the status, privileges and immunities to
be conferred on special missions are not accorded for the
benefit of persons but for the purpose of assuring the
effective exercise of the functions of special missions in so
far as they represent States". The Commission's decision
on the scope of the system of privileges and immunities
should be deferred until it had settled the drafts of the
various articles and came to consider the preamble.

The meeting rose at 1.5 p.m.

913th MEETING

Friday, 2 June 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Albonico, Mr. Bartos, Mr.
Castaneda, Mr. Castren, Mr. Eustathiades, Mr. Ignacio-
Pinto, Mr. Jimenez de Ar6chaga, Mr. Kearney, Mr.
Nagendra Singh, Mr. Ramangasoavina, Mr. Reuter, Mr.
Tammes, Mr. Ushakov, Mr. Ustor, Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 17 (General facilities) [22] (continued)1

1. The CHAIRMAN invited the Commission to con-
tinue its consideration of article 17. He reminded members

1 See 912th meeting, para. 45.

that it was not intended to be a general article on privileges
and immunities but was of a limited character.

2. Mr. YASSEEN said he did not think that the Com-
mission had to concern itself with either the basis or the
nature of the obligation to grant facilities, privileges and
immunities. Once the Commission had decided to propose
drafting a general convention on special missions, the
basis of the obligation was going to be found in legal
rules, the source of which was an international convention.
The Commission, however, should decide what theory
it intended to be guided by in its investigations, for it
was the duty of the legislator to define clearly the theory
on which he relied in formulating legal rules.
3. He would again like to argue in favour of the func-
tional theory, for in his opinion what justified facilities,
privileges and immunities and determined their scope was
function. If it adopted that principle, the Commission
would be able to decide what facilities the special mission
needed in order to carry out its task in the conditions and
atmosphere most favourable to good international rela-
tions. The representative theory should not be completely
rejected, of course, since it must be applied to high-level
special missions, particularly to those led by a Head of
State. In the latter case, moreover, the privileges and
immunities granted to such an important personage were
not alien to his function.

4. Mr. REUTER said he hoped that the Commission
could now get on with the drafting of the articles without
spending any more time on the distinction between the
functional theory and the representative theory which,
as had just been said, must be based on presumption.

5. Mr. NAGENDRA SINGH said that the practical
and administrative problems raised by the article were
as important as the legal ones. The number of special
missions and of persons composing them was so great
that the scope of the privileges and immunities to be
granted them must be limited. He agreed with the func-
tional principle and that the privileges and immunities
should be restricted to those required for the performance
of the mission's task. The important matter of high-level
missions led by Heads of States was covered in article 17
quater. That type of mission would have to be covered by
a special agreement between the States concerned.

6. Mr. USTOR said he favoured a pragmatic approach.
He considered that the functional necessity theory was
the most widely accepted, but it failed to indicate when
the "necessity" began or ended. Of course the represen-
tative character theory could not be entirely set aside,
particularly where high-level missions were concerned.

7. Mr. KEARNEY said that, after listening to the
arguments of his colleagues, he had come to the conclusion
that he was a representational functionalist rather than
a functional representationist.

8. The CHAIRMAN, speaking as a member of the
Commission, said that the conflict between the two
theories should not be exaggerated. It was more a question
of emphasis than of choice. The whole basis of privileges
and immunities was the representative character of the
persons concerned and, on the other hand, even the repre-
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sentation of the State by its head was the performance of
a function. Mr. Ago had been right in advocating a prag-
matic approach2. The functional necessity theory had
grown with the development of new forms of diplomacy
of many varying kinds, with limited objectives.
9. The Commission should try to arrive at standard
rules—and that did not necessarily mean minimum rules.
Those rules should correspond to the requirements of
the mission's functions. They might not be appropriate
for high-level missions or for those of a very minor
character, for which special provisions might be needed.

10. Mr. BARTOS said that the functional theory could
not be applied independently of the representative theory,
and vice versa; one or the other would predominate,
depending on the individual case.
11. The question of the conditions which would enable
the members of the special missions to perform their
functions was entirely different. For that reason, it was
advisable to study each question separately and to dis-
regard the question of the position of the Head of State,
which could perhaps be dealt with in the chapter on high-
level special missions, where representation played a
more important part. Even in certain technical missions,
representation could become of paramount importance.
12. Article 17 had the same general meaning as article 25
of the Vienna Convention on Diplomatic Relations, except
that it contained the following additional words at the
end of the sentence: "having regard to the nature and
task of the special missions ". It was obvious that the task
and nature of special missions varied, unlike those of
permanent diplomatic missions. That distinction was what
the last phrase was intended to emphasize.
13. Coming back to the proposed amendments, he said
that he was not opposed to the suggestion of the Nether-
lands Government that the expression "full facilities"
should be replaced by the words "such facilities as may
be necessary for the performance of its functions". That
was a question of style, to be decided by the Drafting
Committee.
14. With regard to the Canadian Government's com-
ment that article 17 was drafted too vaguely, in that the
facilities granted were not specified, he said that they
were not specified either in the corresponding article of
the Vienna Convention or in the Netherlands Govern-
ment's proposal.
15. The United States Government's proposal (A/CN.4/
193) referred to the attitude of the receiving States. Under
article 17, as well as under article 25 of the Vienna Con-
vention and the Netherlands proposal, the receiving State
was required to accord "full facilities", which meant that
it was obliged to grant the facilities needed by the special
missions, whereas the text proposed by the United States
Government: "L'£tat de reception accorde a la mission
speciale les facilites voulues" ("the receiving State shall
accord to the special mission the desired facilities")3

seemed to allow the receiving State to do as it wished.
The meaning of the word "voulues" ("desired") should

2 Ibid., para. 69.
8 But see paragraph 19 below.

be more precisely defined and, in particular, it should be
made clear by whom those functions were "voulues".
If that adjective had the same meaning as the word
"necessary", he would not oppose the amendment,
although he preferred the Netherlands Government's
proposal, subject to any amendments by the Drafting
Committee.

16. Mr. CASTREN said that, like the Special Rappor-
teur, he considered article 17 was satisfactory in its present
form. It should be kept in its proper place and not moved
to the end of part II, as proposed by the Canadian
Government.
17. The apprehensions felt by the United Kingdom
(A/CN.4/188/Add.l) about the present text of article 17
and the interpretation which might be put on it with
respect to the obligations of the receiving State were
unfounded, for article 17 did no more than state a general
principle, which was just and reasonable, and the concrete
obligations of the receiving State were defined in the
succeeding articles.
18. The phrase added at the end of the provision,
"having regard to the nature and task of the special
mission", was helpful, for it served to emphasize the
diversity of special missions and gave more flexibility to
the rule. In his opinion, therefore, article 17 could be
accepted as it stood.

19. Mr. KEARNEY pointed out that what the United
States Government had proposed was the deletion of the
word "full" before the word "facilities" in the English
text of article 17. The insertion of the word "voulues"
after the word "facilites" in the French translation of
the United States proposal must have been an error.
20. He was not quite certain what the United States
Government's intention had been, but he supposed that
the amendment had been prompted by a desire to draw
a distinction between the requirements of permanent
missions, which were more or less established and well-
known, and the variable requirements of special missions,
for the determination of which no standards existed.
21. Perhaps the text of article 17 would be improved if
it were modified to read: "The receiving State shall accord
to the special mission the facilities required for the perfor-
mance of its functions...".

22. Mr. JIMfiNEZ de ARfiCHAGA said that in his
opinion the Commission must define minimum rules that
could be applicable to most special missions. The scope
of privileges and immunities could be reduced or increased
by special agreement. The text should not go as far as
article 25 of the Vienna Convention on Diplomatic
Relations, which provided that the receiving State should
accord "full facilities" for the performance of the func-
tions of the mission.
23. The Drafting Committee should consider the United
States Government's amendment, since the Special Rap-
porteur's objection to it had been based on a mistrans-
lation and was therefore not justified. The wording
suggested by Mr. Kearney would be adequate.

24. Mr. USTOR said that the fundamental consideration
underlying the text of article 23 of the Commission's
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draft on diplomatic privileges and immunities had been
expressed in the commentary in the following terms
"The receiving State (which has an interest in the mission
being able to perform its functions satisfactorily) is
obliged to furnish all the assistance required, and is under
a general duty to make every effort to provide the mission
with all facilities for the purpose"4. Bearing in mind
that a special mission could not function without the
consent of the receiving State, it was clear that its
position was not very different from that of a permanent
mission.

25. He doubted whether the last phrase in article 17
added anything useful; it would be preferable to model
the text on the Vienna Convention, since, as the commen-
tary on article 23 of the Commission's draft also stated:
"it is assumed that requests for assistance will be kept
within reasonable limits".5 That would meet the Nether-
lands Government's desire for some restriction on the
scope of the article.

26. Mr. NAGENDRA SINGH said that a distinction
should be made between permanent and special missions
and the words "full facilities" replaced by some such
phrase as "all necessary facilities". That would meet the
point made by the Netherlands Government and would
be consistent with the functional principle.

27. Mr. CASTANEDA said he considered the present
wording of article 17 satisfactory. Although the concluding
phrase, "having regard to the nature and task of the
special mission", did not add anything from the strictly
legal point of view, it was useful for psychological reasons
in that it emphasized the nature and task of the mission.
It was precisely because of the diversity of the nature
and task of special missions that in some cases greater
facilities were extended than in others.

28. He did not think that the verb "accorde" in the
French text was altogether satisfactory, since it could be
taken as a statement of fact, whereas it was intended to
express a legal obligation, as was done in English by the
words "shall accord". It should be possible to improve
the text by using a formula such as "est tenu d'accorder".

29. Some Governments had found the expression "full
facilities" too sweeping and had expressed the fear that
it might involve the danger of over-broad interpretation.
One Government had even mentioned the possibility of
the expression being considered as suggesting that the
receiving State must defray the expenses of the special
mission. Such fears could be allayed either by means of
an explanation in the commentary, or by adding at the
end of the article the words: "and in conformity with the
following articles". In that way, article 17 would make
it clear that the expression "full facilities" was intended to
cover those facilities which were specified in the articles
which followed.

30. Mr. CASTRfiN said that the importance of article 17,
which was a provision of a general nature, depended on
the succeeding articles. As far as the wording was con-

4 Yearbook of the International Law Commission, 1958, vol. II,
p. 96.

8 Ibid.

cerned, he could agree to the words "full facilities" being
replaced by the words "the necessary facilities".

31. Mr. USHAKOV said that he was in favour of retain-
ing the text of article 17, though to satisfy the United
States Government he would not object to the words
"full facilities" being replaced simply by "the facilities"
or by some other expression which the Drafting Committee
might propose.

32. Mr. EUSTATHIADES said that article 17 was
satisfactory, for the sending State might consider that the
facilities accorded to the special mission were adequate
and the receiving State might consider that they were not
excessive. The principle laid down in the article would
find its application in the series of articles relating to
facilities, privileges and immunities; the wording of the
article might also be considered sufficiently broad to
govern those cases which would not be covered in the
following articles.

33. There was therefore no need to change the wording
of the article, unless possibly along the lines suggested by
Mr. Nagendra Singh and Mr. Castr6n.

34. Mr. REUTER said that the Drafting Committee
would be able to deal with problems of terminology, but
if the Commission wanted to delete the word "full", it
should replace it by "the necessary facilities" or some
other similar expression.

35. Mr. BARTOS, Special Rapporteur, said that some
limit had to be placed on the facilities granted to the
special mission, as had been requested by several Govern-
ments, particularly by the Belgian Government, and that
they should not be granted except to the extent necessary
for the performance of the special mission's task.

36. The Commission should now refer the article to the
Drafting Committee which, in the light of the comments
by Governments and by members of the Commission,
would replace the words "full facilities" by some expres-
sion that, while indicating the obligation of the receiving
State to grant certain facilities to certain missions, would
place certain limits on those facilities.

37. The CHAIRMAN said that most members of the
Commission clearly felt that the concluding phrase was
a useful element in article 17.

38. The only problem raised had been that of the revision
or deletion of the adjective "full" before the word "facil-
ities", which some Governments feared might lead to an
extensive interpretation of the receiving State's obligations.
Those fears had been somewhat exaggerated; there was
little danger, for example, of a receiving State being asked
to pay the expenses of a special mission, and if such
request were ever made it would undoubtedly be rejected.
However, the Drafting Committee would consider whether
the expression "full facilities" should not be replaced by
some such formula as "appropriate facilities" or "the
facilities required".

39. During the discussion, it had been suggested that
article 17 was in the nature of a general provision on
facilities, which meant the facilities set forth in subsequent
articles. He could not agree with that view. Article 17,
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like article 25 of the Vienna Convention on Diplomatic
Relations, was an independent article on facilities, and
distinct from the provisions on the various privileges and
immunities contained in subsequent articles.
40. He suggested that, as proposed by the Special
Rapporteur, article 17 be referred to the Drafting Com-
mittee for consideration in the light of the discussion.

// was so agreed.6

ARTICLE 18 (Accommodation of the special mission and
its members) [23]

41. Article 18 [23]

Accommodation of the special mission and its members

The receiving State shall assist the special mission in obtaining
appropriate premises and suitable accommodation for its members
and staff and, if necessary, ensure that such premises and accom-
modation are at their disposal.

42. The CHAIRMAN invited the Commission to con-
sider article 18, the Special Rapporteur's proposals for
which were contained in paragraph 7 of the section on
that article in his fourth report (A/CN.4/194/Add.2) and
in his additional comments on article 18 in document
A/CN.4/194/Add.4.

43. Mr. BARTOS, Special Rapporteur, said that, while
article 18 was based on article 21 of the Vienna Convention
on Diplomatic Relations, the provisions of the two articles
were not absolutely identical. As the special mission was
temporary in nature, unlike a permanent mission it did
not have to acquire or construct buildings to provide
accommodation for its members or premises for its
offices.
44. The Netherlands Government proposed the addition
of the words "Where necessary..." at the beginning of
the article. He accepted that proposal, though it would
mean having to make certain drafting changes in the
article to avoid duplication with the words "if necessary".
45. The Greek Government had expressed the view that
the privileges and immunities granted to missions with a
limited technical task must be restricted. He could not
recommend that the Commission adopt that suggestion
because, whatever the category of the special mission, it
had to obtain premises and accommodation.
46. He agreed that the text of the article was not wholly
satisfactory and, since foreigners were able to obtain
accommodation in some countries without any need for
the intervention of the receiving State, he had tried to
find a formula which would not place the receiving State
under a formal obligation to provide the special mission
with accommodation for its members and staff.

Mr. Ustor, Second Vice-Chairman, took the Chair.

47. Mr. JIMfiNEZ de AR^CHAGA said he supported
the Special Rapporteur's proposal to accept the Nether-
lands Government's drafting amendment.
48. That being said, he must warn the Commission
against the danger of attempting to be too specific in
article 18. As he had already pointed out with respect to

6 For resumption of discussion, see 930th meeting, paras. 113-115.

certain other articles, it was dangerous to introduce in
express terms ideas that were already implicit in the text
of the 1961 Vienna Convention on Diplomatic Relations.
Article 18 provided a clear example of that danger.
Article 21 of that Convention already implied that the
receiving State must, if need be, ensure that the necessary
premises and accommodation for the mission should be
placed at its disposal. By introducing in article 18 the
additional concluding proviso, the Commission would
open the door to the interpretation that the 1961 Vienna
Convention did not imply any such obligation in the case
of a permanent mission.

49. Mr. CASTRfiN said he considered the present text
of article 18 satisfactory; the few differences between that
article and article 21 of the Vienna Convention on
Diplomatic Relations were well-founded.
50. The Special Rapporteur proposed the addition of
the words "Where necessary" at the beginning of the
article, the effect of which would be to make the article
less categorical, as the Netherlands Government wished.
He regretted that he could not accept that addition. As
the Special Rapporteur had rightly pointed out, it was
obvious that, if the special mission and its members and
staff did not need premises and accommodation it was not
entitled to request them and the receiving State was under
no obligation to help it to obtain them. Moreover, con-
trary to what the Netherlands Government claimed, the
provision adopted on first reading did not differ from the
Vienna Convention in that respect. The reservation
"Where necessary" was not to be found in paragraph 1
of article 21 of the Vienna Convention but only in para-
graph 2, which corresponded to the last sentence of ar-
ticle 18 of the draft; the expression "if necessary" was even
more restrictive.

51. Mr. REUTER said he fully agreed with Mr. Castrfa.
It was normal that the receiving State should "assist"
the special mission to organize its stay in a place with
which it was not familiar, for example, by ensuring that
the demands of landlords remained within reasonable
limits. The rule stated in the article was really the min-
imum, and he was surprised that there should be any
wish to whittle it down even further. If it were desired to
tone down the expression somewhat, the words "at its
request" could be added after "the special mission",
though it would hardly be possible to assist the special
mission against its will.

52. Mr. ALB6NICO said he supported article 18 with-
out any amendment. Like article 17, it merely provided for
material facilities which should be given under the rules of
courtesy. There could therefore be no question of placing
any restrictions or conditions on the rules stated in those
articles.

53. Mr. YASSEEN said he supported the comments of
Mr. Castr&i and Mr. Reuter. It was certainly a minimum
requirement that the receiving State should assist the
special mission in obtaining appropriate premises and
suitable accommodation. The receiving State did not,
of course, have to provide accommodation for the special
mission free of charge; it was merely asked to assist
the mission to obtain satisfactory accommodation.
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54. Mr. USHAKOV said he supported the present
wording of the article except on one minor point. The
members and staff of the special mission always needed
suitable accommodation but, as he had already had occa-
sion to point out, in view of the considerable differences
between special missions they did not always need offices;
he therefore suggested that article 18 be so worded as to
require the receiving State to assist the special mission
to obtain suitable accommodation for its members and
staff and, "when necessary", appropriate premises.

55. Mr. NAGENDRA SINGH said that, in the English
text, the meaning of the word "ensure" was not quite
clear. The first part of article 18 laid down a clear obli-
gation for the receiving State to provide the necessary
assistance to the special mission in finding accommodation
and premises. The latter part of the article, however,
could be taken as laying down an obligation to guarantee
the provision of accommodation. The result would be to
place a special mission on a better footing than a perma-
nent mission, since the corresponding article of the Vienna
Convention on Diplomatic Relations contained no such
guarantee. He accordingly suggested the deletion of the
concluding words "and, if necessary, ensure that such
premises and accommodation are at their disposal".

56. Mr. YASSEEN, replying to Mr. Nagendra Singh's
comments, said that he considered the last sentence
essential. In exceptional cases, when the special mission
had difficulty in obtaining the accommodation it needed,
the receiving State was required to take the necessary steps
to ensure that accommodation was placed at the special
mission's disposal. It was obvious that, if the special
mission could not find accommodation, it could not
remain and could not carry out its task.

57. Mr. BARTOS, Special Rapporteur, said that in
practice there were numerous instances where special
missions had had great difficulty in obtaining accommo-
dation, particularly when they had to go to frontier areas
or places remote from large towns; in such cases inter-
vention by the local authorities was necessary to enable
them to find accommodation and carry out their tasks.
Generally speaking, the accommodation problem was less
difficult in towns but even there, it could happen as a
result of war or natural disaster or owing to exceptionally
crowded conditions, that special missions would be unable
to carry out their task unless the receiving State took the
necessary steps to enable them to find accommodation.

58. Mr. JIMfiNEZ de ARfiCHAGA said he supported
the proposal by Mr. Nagendra Singh to delete the last
part of the sentence. As he had pointed out in his earlier
remarks, that last part expressed an idea which was
already implicit in the first part of the article and in
article 21 of the Vienna Convention on Diplomatic
Relations. If it were retained, the Commission's text might
affect the interpretation of the 1961 Vienna Convention.
A government might argue a contrario that the benefit
in question did not apply to permanent missions; the
fact that the Commission had found it necessary to intro-
duce a specific provision for special missions would be
advanced as an argument in favour of that restrictive
interpretation of the Vienna Convention.

59. Mr. NAGENDRA SINGH said that all members
accepted the basic principle that both permanent and
special missions must be assisted to obtain accommodation
and premises. However, if a provision were introduced
suggesting that the receiving State must guarantee accom-
modation, a sending State might claim that such accom-
modation must be provided on the date specified by the
sending State: if the receiving State suggested an alter-
native date, that suggestion might be construed as a refusal
to accept the special mission.
60. In practice, the normal position was that the two
States concerned came to a mutual agreement with regard
to the convenient date, and the receiving State was thus
able to carry out its obligation to assist in finding suitable
accommodation and premises.

61. Mr. EUSTATHIADES said that article 18 expressed
two ideas. The first, which was quite correct, was that
the receiving State was required to assist the special
mission in obtaining the premises and accommodation it
needed. It could happen that, despite that assistance by
the receiving State, the special mission was unable to
obtain such premises and accommodation. The second
idea, contained in the concluding phrase of the article,
then came into play, namely, that the receiving State
was required to ensure that the special mission was
supplied with such premises and accommodation.
62. But that concluding phrase could be interpreted as
placing an even greater obligation on the receiving State,
whereby it would be required to supply premises and
accommodation at its own expense. If, for example, the
special mission stated that the premises and accommo-
dation proposed by the receiving State in accordance
with the first part of the article were not suitable, the
receiving State might then be compelled to provide prem-
ises and accommodation at its own expense, in accordance
with the concluding phrase. That doubt about how the
concluding phrase was to be interpreted could be cleared
up in the commentary.
63. He agreed with the Special Rapporteur and Mr. Yas-
seen that a solution should be provided for exceptional
cases where the assistance of the receiving State was not
sufficient. He suggested that the words "if necessary",
which might raise delicate problems, be deleted and that
the concluding phrase be reworded to read "and, if special
circumstances so require, ensure that such premises and
accommodation are at their disposal".

64. Mr. IGNACIO-PINTO said that article 18 was
satisfactory. The problems which had been raised were
merely a question of drafting. He shared the view ex-
pressed by a number of other speakers that, if the assis-
tance of the receiving State was not sufficient, more
effective action was required. Perhaps all the objections
would be met if the expression "if need be" were used
instead of "if necessary".

65. Mr. YASSEEN said he understood article 18 to
mean that the receiving State had, first, an obligation to
supply assistance, in other words the means, and, secondly,
in certain exceptional cases, an obligation to ensure the
result. But the concluding phrase could not mean that
the receiving State would be required to pay for the
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premises and accommodation provided for the special
mission.
66. Members seemed to be in agreement on the sub-
stance, so that the only problem was the wording. It
was to be hoped that the Drafting Committee would find
a wording which would faithfully reflect the Commission's
thinking.

67. Mr. BARTOS, speaking as a member of the Com-
mission, said that the accrediting State sometimes resorted
to requisition in order to provide premises for a permanent
diplomatic mission when the mission had difficulty in
obtaining them. That had been the case, for example,
during the Second World War, when diplomatic missions
accredited to the USSR were invited to leave Moscow
for Kuybyshev, or after the war, in several European
capitals where many premises had been destroyed or
rendered unusable. The question of the receiving State's
obligation to ensure that diplomatic missions were supplied
with premises and accommodation had been discussed at
the Vienna Conference but no rule on the subject had
been included in the Convention because the participants
had considered that it would apply only in exceptional cases.
68. Speaking as Special Rapporteur, he noted that mem-
bers were not far from agreement. Article 18 should
specify that the receiving State was required to assist the
special mission in obtaining premises and accommodation
and that, where necessary, in special or exceptional
circumstances, the receiving State was required to ensure
that premises and accommodation were at the disposal
of the special mission. Only the first of those obligations
was included in article 21 of the Vienna Convention, but
it might perhaps be argued that the second was included
in the fifth paragraph of the preamble to that Convention,
where the States parties affirmed that the rules of custom-
ary international law should continue to govern questions
not expressly regulated by the provisions of the Con-
vention.

69. Mr. ALB6NICO said that, as he understood it, it
was essentially the sending State's responsibility to find
accommodation and premises for the special mission. The
receiving State was under an obligation to assist the
sending State in the matter.
70. The concluding phrase was intended to deal with
exceptional problems. An example of such a problem
was the case where the receiving State, in pursuance of
its obligation to assist the special mission in the matter,
reserved a wing of an hotel to serve as premises or accom-
modation for the mission but, for some reason, the hotel
management failed to honour the reservation. The receiv-
ing State would then be under a duty to ensure that the
premises in question actually became available.
71. Lastly, he saw nothing in either the provisions of
article 18 or those of the corresponding article of the
Vienna Convention on Diplomatic Relations to suggest
that the receiving State might have to bear in any way
the cost of providing accommodation and premises for
the special mission.

72. Mr. CASTR^N said he shared the Special Rappor-
teur's view and considered the suggestions by Mr. Eusta-
thiades and Mr. Ignacio-Pinto excellent.

73. It remained to be explained why the draft would
give special missions a guarantee which the Vienna Con-
vention did not give to diplomatic missions. The Special
Rapporteur had said that that guarantee could be based
on custom. That might be sufficient reason perhaps, but
the point should at least be made clear in the commentary.

74. Mr. BARTOS, Special Rapporteur, proposed that
the Commission refer the article to the Drafting Com-
mittee with a request that it clarify the concluding phrase.

75. Mr. JIMENEZ de ARfiCHAGA said that the Com-
mission should follow its normal procedure and refer
article 18 to the Drafting Committee in general terms for
consideration in the light of the discussion; the Com-
mission would later take a decision on the text proposed
by the Drafting Committee.

76. The CHAIRMAN said that there was unanimous
support for the retention of article 18, the first part of
which had not met with any objection.
77. The second part of the article had given rise to
some differences of opinion. It was generally agreed, how-
ever, that the provision in question was intended to deal
with exceptional circumstances, and the Drafting Com-
mittee would have to devise suitable language to express
the receiving State's obligations in those exceptional
cases.
78. He suggested that article 18 be referred to the
Drafting Committee for consideration in the light of the
views expressed during the discussion.

It was so agreed.1

ARTICLE 19 (Inviolability of the premises) [25]

79. Article 19

Inviolability of the premises

125]

1. The premises of a special mission shall be inviolable. The
agents of the receiving State may not enter the premises of the
special mission, except with the consent of the head of the special
mission or of the head of the permanent diplomatic mission of
the sending State accredited to the receiving State.

2. The receiving State is under a special duty to take all
appropriate steps to protect the premises of the special mission
against any intrusion or damage and to prevent any disturbance
of the peace of the mission or impairment of its dignity.

3. The premises of the special mission, their furnishings, other
property used in the operation of the special mission and its
means of transport shall be immune from search, requisition,
attachment or execution by the organs of the receiving State.

80. The CHAIRMAN invited the Commission to con-
sider article 19, the Special Rapporteur's proposals for
which were contained in paragraph 18 of the section on
that article in his fourth report (A/CN.4/194/Add.2) and
in his additional comments on article 18 in document
A/CN.4/194/Add.4.

81. Mr. BARTOS, Special Rapporteur, said that ar-
ticle 19 corresponded to article 22 of the Vienna Convention
on Diplomatic Relations, but differed from it in several
respects.

7 For resumption of discussion, see 930th meeting, paras. 116-121.
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82. Paragraph 1 expressed the Commission's idea that
special missions were working for the sending State but
did not represent the sending State in the receiving State
for general purposes, for which the permanent diplomatic
mission was the normal representative of the sending
State. In the event of disagreement between the receiving
State and the special mission as to whether agents of the
receiving State should be permitted to enter the premises
of the special mission, a disagreement which would be
likely to impair relations between the sending State and
the receiving State, the head of the permanent diplomatic
mission of the sending State could be called upon to
settle the matter; clearly he would only settle it in accor-
dance with the interests of the sending State.
83. Paragraph 2 was identical with paragraph 2 of
article 22 of the Vienna Convention.
84. Paragraph 3 differed in one respect from paragraph 3
of article 22 of the Vienna Convention in that the property
used for the operation of the special mission was not
always located in the premises of the special mission:
sometimes it was in the area concerned, as, for example,
when the special mission was engaged in frontier demar-
cation or other technical tasks.
85. Article 19 had given rise to numerous comments by
Governments. The Governments of Canada, the United
States, Israel and the Netherlands proposed that a pro-
vision be added to paragraph 1 similar to that contained
in article 31, paragraph 2, of the Vienna Convention on
Consular Relations to make it clear that the consent of
the head of the special mission could be assumed in case
of fire or other disaster requiring prompt protective action.
The Commission had already discussed that problem on
a number of occasions, in particular when drawing up
its draft convention on diplomatic intercourse and immu-
nities8 and in connexion with special missions. Bearing in
mind that in some cases fire or other disasters had been
provoked deliberately in order to enable agents of the
receiving State to enter the premises of the mission, it
had, at first reading, refrained from including a provision
of that kind in the draft on special missions.9

86. The Governments of Austria, Chile and Israel were
concerned about the conflict of competence between the
head of the special mission and the head of the permanent
diplomatic mission to which paragraph 1 might give rise
and had made various suggestions on that subject. The
Austrian Government proposed that paragraph (5) of the
commentary on article 2 should be amended, the Chilean
Government thought that the head of the special mission
should have exclusive competence when the premises of
the special mission were located in premises other than
those of the permanent mission, and the Israel Govern-
ment thought that competence should lie with the head
of the permanent diplomatic mission, provided the per-
manent mission was located in the same town as the
premises of the special mission.

87. The Netherlands Government took up the proposal
put forward by him in his second report that the provi-
sions of paragraph 1 should be extended to cases where
the special mission was accommodated in a hotel or other
public building.
88. With regard to paragraph 2, the Chilean Govern-
ment proposed the addition of a provision to the effect
that the special mission should inform the receiving State
as to what premises it was occupying. He was not opposed
to such an addition.
89. Commenting on paragraph 3, the United Kingdom
Government proposed that the immunity in question
should be limited to property located on the premises of
the special mission, while the United States Government
observed that the proposed provision concerning furnish-
ings and real estate did not seem necessary and might
make it more difficult for the special mission to obtain
the facilities which it needed in order to perform its
task. Lastly, the Netherlands Government proposed the
deletion of the word "search" in paragraph 3.
90. He would wait until the Commission had taken a
decision on those various proposals before making his
own recommendations with respect to article 19.

The meeting rose at 1.5 p.m.
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8 See, for example, Yearbook of the International Law Commission,
1958, vol. I, 455th meeting, paras. 55-78, and 456th meeting, paras.
1-14.

9 See Yearbook of the International Law Commission, 1965, vol. I,
804th meeting, paras. 96-105, 805th meeting, paras. 1-28 and
817th meeting, paras. 7-10.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

[Item 1 of the agenda]

ARTICLE 19 (Inviolability of the premises) [25] (conti-
nued)1

1. The CHAIRMAN said that a message had been
received from Sir Gerald Fitzmaurice thanking the Com-
mission for its welcome and stating that he would convey
the Commission's observations to the President of the
International Court of Justice.
2. He invited the Commission to resume its considera-
tion of article 19.

3. Mr. CASTRfiN said that he accepted paragraphs 1
and 2 as they were at present worded. He was not sure

1 See 913th meeting, para. 79.


