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establish certain objective criteria which would make it
possible to determine, in the absence of a definition by
States, whether the convention applied; in that case the
criterion was likely to be sought in the general idea of the
"representation of the State". So far as the regime which
would apply to the average category was concerned, he
could not accept Mr. Jimenez de Arechaga's proposal
recommending a regime similar to that for international
officials, since it would jeopardize all the work the Com-
mission had already done.

45. Once those three fundamental questions had been
answered, the Commission could consider the secondary
problems, and the proposals concerning them, but it was
important that all the work already done should not be
called in question.

46. Mr. AGO said that the discussion seemed to suggest
the conclusion that it was inadvisable to introduce the
very idea of "high-level special missions" and to place
missions on different levels. The Commission might there-
fore consider that all the articles already examined laid
down general rules and insert in the draft convention
special clauses relating, not to high-level special missions,
but to special missions including high dignitaries or, more
precisely, to the situation of those dignitaries when they
formed part of a special mission. The general rules could
then be stricter, since the high dignitaries would enjoy
special treatment. The Commission should therefore con-
sider the question from the point of view of the composi-
tion of the special mission rather than attempt to draw a
distinction between various categories of special missions,
which might create insuperable difficulties.

47. Mr. JIMENEZ de ARECHAGA said he was very
concerned at Mr. Ustor's reply to the question put to him
by Mr. Tammes. If an ad hoc agreement was necessary in
each case in order that a special mission should be
governed by the draft articles, then the whole purpose of
the draft would be fundamentally changed. It would cease
to be a draft convention and would become a mere set of
model rules. Moreover, if the application of the draft was
to be entirely at the discretion of the receiving State, the
door would be left open to undesirable forms of pressure.
The Commission must decide whether, for the purposes of
defining special missions, it wished to adopt an objective
or a subjective criterion.

The meeting rose at 1 p.m.
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Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda;

A/CN.4/L.121)

(continued)

[Item 1 of the agenda]

ARTICLE 17 quater (Status of the Head of State) [21]
(continued)l

1. The CHAIRMAN invited the Commission to con-
tinue its consideration of article 17 quater.

2. Mr. CASTANEDA said that the Commission, having
decided to adopt a special article on high-level special
missions, could not confine itself to formulating rules
relating to dignitaries heading special missions, but must
also try to define the status of the special mission itself, on
which the situation of its other members depended.
3. With regard to method, it was not enough merely to
refer to the rules of international law and international
custom. He agreed with Mr. Ustor and Mr. Reuter that a
minimum number of rules must be clearly stated, from
which it would of course be open to States to depart,
either by unilateral decision or by mutual agreement.

4. As to reference to the provisions of the Vienna Con-
vention on Diplomatic Relations which appeared in
Mr. Jimenez de Ar6chaga's proposal (A/CN.4/L.121),2 it
would be better from the point of view of legal drafting to
refer instead to the corresponding articles of the draft
itself, which had already been adapted to the needs of
special missions.

5. Also in view of the proposed new terminology, ar-
ticle23 bis should commence with the words: " The repre-
sentatives and the members of the diplomatic staff of a
special mission...".
6. Lastly, in order to avoid having to revise the whole
of part II of the draft, the provisions applicable to other
missions could be left in abeyance so that for the present
only high-level special missions would be dealt with.

7. Mr. BARTOS, Special Rapporteur, said that few mem-
bers had replied to the two questions he had put to the
Commission before it began to consider article 17 quater,
namely, should special rules be formulated for so-called
high-level special missions, and what should be the
criterion for distinguishing those missions from other
special missions ?

8. On the first question, he agreed with Mr. Ago that a
distinction should be drawn between the special mission
itself and the dignitary who headed it and for whom
certain courtesies and honours should be provided, as well
as certain special legal rules, particularly with regard to
his suite. The Commission should give a clear answer to
that question, either affirmative or negative.

9. On the second question, the very notion of high-level
special mission was difficult to define with precision,
because of the diversity of examples to be found in the
different countries. The definition of special mission pro-

1 See 923rd meeting, para. 1.
2 Ibid., para. 10.
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posed by the United States Government, (A/CN.4/193),
which also referred to high-level special missions, had not
been endorsed by the Commission. But the notion of
special mission had been established since I960,3 and that
definition had not given rise to any objection from any
quarter since then. It had been proposed to draw a dis-
tinction between technical special missions and political
special missions but, in view of the difficulties involved, the
idea had been dropped.

10. With regard to Mr. Jimenez de Arechaga's amend-
ment, he (the Special Rapporteur) was not in favour of the
proposed reference to the provisions of the Vienna Con-
vention on Diplomatic Relations because the Commission,
throughout its work on the draft, had continually striven
to adapt the provisions of that Convention to the needs of
special missions. Mr. Jimenez de Arechaga's amendment
amounted to an attempt to reverse the principle which the
Commission had adopted. The Commission must decide
whether it was better to start by laying down the privileges
and immunities to be extended to special missions and
allowing States to depart from that general rule—the
method followed in the draft—or to exclude privileges and
immunities in principle and accord them only to special
missions headed by a high dignitary and to missions to
which the sending State and the receiving State had agreed
in advance that they should be accorded—the solution
proposed by Mr. Jimenez de Ar6chaga. The essential
point was to choose one of those methods and to abide
by it.

11. The second paragraph of Mr. Jimenez de Arechaga's
proposal stated that articles 24, 25, 26, 27 and 31, applic-
able to other special missions, would then provide only
for functional immunities similar to those enjoyed by
United Nations officials. He thought it was a mistake to
try to assimilate the representatives and members of a
special mission to United Nations officials, since the privi-
leges and immunities were granted to the sending State
and not to the members of the mission. The functional
theory as applied to privileges and immunities had
already been rejected by the Commission which had con-
sidered that it was too difficult to draw a dividing line
between private acts and official acts.

12. Although there were rules concerning a Head of
State, international law did not contain any rules governing
the case where the Head of the Government or the Minis-
ter for Foreign Affairs headed a special mission, or the
position of his suite. He therefore agreed with Mr. Ago
that it should be specified that a Head of Government,
Minister for Foreign Affairs or other similar dignitary
would be treated with all the courtesies and honours due
to his high office. That solution would make it possible to
take into account both the protocol rules and the legal
rules in the matter, as well as international practice and
custom.

13. The CHAIRMAN said that no member had sug-
gested reversing the principle on which the Commission
had been working so far. There was general agreement
that there would be a number of standard rules, which

3 See Yearbook of the International Law Commission, 1960, vol. II,
p. 179.

would apply to all special missions, except in two types of
cases: first, where the draft articles themselves laid down
a special rule, and secondly, where the States concerned
agreed to depart from the standard rules.

14. What the Special Rapporteur wanted to know, before
proceeding any further with his work, was whether the
Commission wished to adopt a special rule, or set of rules,
on the subject of high-level missions. All the members had
dealt with that question during the discussion, but had
made different suggestions on the best way to formulate
rules on high-level missions. The Special Rapporteur,
however, wished to have more precise views from members
on the criterion to be adopted for determining what
constituted a high-level mission. The Special Rapporteur
himself appeared to favour Mr. Ago's approach of placing
the emphasis not on the special mission itself, but on the
treatment to be extended to certain dignitaries when they
formed part of a special mission.

15. Mr. EUSTATHIADES said that, when a Head of
State or a high-ranking dignitary headed a special mission,
the well-established rules of international courtesy would
apply and it was therefore sufficient for the draft articles
to refer, in general terms, to international custom. With
regard to persons forming the suite of a Head of State, it
was difficult to decide who those persons were and what
facilities, privileges and immunities they should enjoy.

16. Mr. AGO said that the only allegedly objective
criterion for deciding whether a special mission was a
"high-level" mission was really whether or not the mem-
bership of the mission included certain dignitaries. It
might then be asked whether the presence of a Head of
State or of a minister with the special mission must involve
granting facilities, privileges and immunities to some
official who would not enjoy such facilities if the Head of
State or minister were not leading the special mission.
The problem became even more complex if the dignitary
in question left his post at the head of the special mission
for a time, since the question would then arise whether in
his absence the members of the special mission continued
to enjoy the same privileges and immunities.

17. That was why he took the view that the Commission
ought not to establish any distinction between the various
categories of special missions but should deal only with
the status of the Head of State himself or of the minister
by reference to the provisions of general international law
and to international custom.

18. Mr. USHAKOV said that he did not see how the
Commission could formulate articles on high-level mis-
sions, because it was impossible to draw up a list of all the
dignitaries whose presence would make a special mission
a high-level one. In his proposal, Mr. Jimenez de Arechaga
had mentioned the Head of State, the Head of Govern-
ment and the Minister for Foreign Affairs; but that list
was incomplete and did not take into account the fact that
the rules of precedence varied considerably from one State
to another. If high-ranking dignitaries took part in a special
mission, they would enjoy the benefits, in the matter of
facilities, privileges and immunities, of the regime pre-
scribed by international custom or by the agreements
entered into by the States concerned. The Commission,
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in its draft articles, should deal only with the regime
applicable to special missions as a whole.

19. Mr. JIMENEZ de ARECHAGA said that, in pro-
posing a new article 23 bis, he had not intended to
reopen the question of the whole approach to the draft.
In fact, his proposal affected only articles 24, 25, 26, 27
and 31—articles on which the Commission had not yet
reached any conclusion but which it had referred to the
Drafting Committee. In some cases, the Commission had
actually taken the unusual course of requesting the
Drafting Committee to submit two alternative texts in
order to take into account the two trends which had
become manifest in the course of the discussion, one the
tendency to grant full diplomatic immunities, and the
other the trend in favour of the functional approach, com-
bined with the duty of the sending State to waive immu-
nity, on the analogy of section 14 of the 1946 Convention
on the Privileges and Immunities of the United Nations.
Any reference made by him in his proposal or in his
statements either to the system of the 1961 Vienna Con-
vention on Diplomatic Relations or to that of the 1946
Convention was merely a convenient manner of indicating
the two types of regime; those references should not be
misinterpreted as attempts to introduce into the draft
articles on special missions all the pecularities either of the
1961 Vienna Convention or of the 1946 Convention.

20. However, in view of the Special Rapporteur's strong
opposition to his proposal for an article 23 bis, he would
withdraw it. At the same time, he wished to ask the Special
Rapporteur three questions which were fundamental to
the whole work of the Commission on special missions.
First, would the application of the future convention on
special missions depend on a previous acknowledgement,
or a specific agreement, that that convention was applic-
able as such in each concrete case ? Secondly, what would
be the situation when States did not make such an acknow-
ledgement or specific agreement: was the convention
applicable as a subsidiary rule, or, if not, what was the
legal status of a special mission sent under those circum-
stances ? And thirdly, was a State authorized to acknow-
ledge the convention as applicable to a special mission
from one State, but not to a special mission of an identical
nature from a different State?

21. The CHAIRMAN said that those questions were
more for the Commission to decide than for the Special
Rapporteur to answer; they would inevitably be consid-
ered when the Commission came to examine the draft
articles prepared by the Drafting Committee.

22. The problem of high-level missions did not depend
on the answer to those questions, but that answer could
have an effect on low-level missions: the latter type of
special mission would be affected by the definition of what
constituted a special mission for the purposes of the draft
articles.

23. He therefore urged Mr. Jimenez de Ar&haga not to
press for an answer to his questions at the present stage.

24. Mr. REUTER said that the Commission's task was
to oodify the rules of international law; in the case of high-
level special missions, however, the Special Rapporteur
himself, with all his learning, was unable to say what were

the applicable rules. The Commission should therefore be
content with a draft article on some such lines as:
" Nothing in the present articles shall stand in the way of
the application of the usage, practice or customary rules
applicable to a Head of State, Minister or person of
equivalent rank."

25. Mr. YASSEEN said that the Commission should
formulate draft articles on the standard rules applicable to
special missions in cases where the States concerned had
not entered into a special agreement on the subject. Since
there were very few international rules applicable to
dignitaries other than a Head of State, or occasionally a
Minister for Foreign Affairs, the best course would be to
lay down the regime of special missions in general, to
make a reservation in respect of the Head of State, and to
leave it to States themselves to settle by agreement the
facilities, privileges and immunities which they proposed
to grant to certain high-ranking dignitaries when they
participated in a special mission.

26. Mr. CASTREN said he had the impression that
many members of the Commission considered it impos-
sible to lay down special rules for high-level special mis-
sions and that the Commission should confine itself to
making a reservation in respect of those missions. Per-
sonally, he would be inclined to adopt the text proposed
by Mr. Ushakov at the previous meeting,4 while extending
the benefits of privileges and immunities to members of
the suite of the high-ranking dignitary and specifying that
the privileges and immunities in question were those
recognized not only by international custom and special
agreements but also by the general principles of inter-
national law.

27. He thought that article 17 quater could now be
referred to the Drafting Committee.

28. The CHAIRMAN said that, although different
views had been expressed during the discussion, there was
a general disinclination in the Commission to try to draft
a code of rules for high-level special missions. A large
number of members had arrived at the conclusion that the
best solution would be to include in the draft articles a
general reservation on the subject. The Drafting Commit-
tee would consider the best formula for the purpose, taking
into account the proposals made by Mr. Ushakov and
Mr. Reuter. The Drafting Committee would, in addition,
study the question whether the general article to be
drafted should cover only the Head of State or also some
other dignitaries; it would also consider whether the suite
of such dignitaries should receive special treatment.

29. Mr. BARTOS, Special Rapporteur, said it was his
understanding that the Commission rejected the idea of
including in the draft special provisions on high-level
special missions. He agreed with Mr. Ago and Mr.
Ushakov that only an article on the exceptional privileges
and immunities to be extended to a Head of State and
possibly to certain other high-ranking dignitaries should
be drafted.

30. The CHAIRMAN said that, if there were no objec-
tion, he would consider that the Commission agreed to

4 Para. 42.
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refer article 17 quater to the Drafting Committee for
consideration in the light of the discussion.

It was so agreed.5

ARTICLES 17 bis (Derogation by mutual agreement from
the provisions of part II) [—] and 17 ter (Difference
between categories of special missions) [—]

31 . Article 17 bis [—]

Derogation by mutual agreement from
the provisions of part II

The facilities, privileges and immunities provided for in part II
of these articles, shall be granted to the extent required by these
articles, unless the receiving State and the sending State agree
otherwise.

32. Article 17 ter [—]

Difference between categories of special missions

Distinctions may be introduced, by mutual agreement, in the
extent of the facilities, privileges and immunities granted to
special missions, having regard to the different categories of
special missions and to the conditions needed to ensure the
regular functioning of these particular categories, so that all
special missions between the same States need not necessarily be
treated in the same manner, but may be treated according to
their nature and within the limits laid down by agreement between
the sending State and the receiving State.

33. The CHAIRMAN invited the Commission to con-
sider the Special Rapporteur's proposals for a new ar-
ticle 17 bis and a new article 17 ter (A/CN.4/194/Add. 2).
The Special Rapporteur's additionalc omments on the
articles were to be found in the supplements to his fourth
report (A/CN.4/194/Add. 4 and Add. 5).

34. Mr. BARTOS, Special Rapporteur, suggested that
the Commission examine article 17 bis and article 17 ter
together, since they in fact constituted two paragraphs of
a single article.

35. Mr. TAMMES said that the meaning of article 17 ter
was not quite clear. Any State was of course free to grant
broader privileges and immunities to a special mission
than those set out in the draft convention and such
distinctions could be introduced by mutual agreement.
The question was whether article 17 ter could be inter-
preted to mean that less protection than the minimum
provided for in the draft could also be decided upon by
agreement between the two States. If that interpretation
was to be excluded, the phrase " and by the present Conven-
tion" should be added at the end of the article. Otherwise,
it would be possible for States to agree even that no
privileges and immunities at all should be granted to a
special mission.

36. Mr. BARTOS, Special Rapporteur, said that the
Commission's intention was not to extend privileges and
immunities, but to enable States to limit them or even
abolish them if they regarded them as unnecessary.

37. Mr. CASTREN said that the question dealt with in
article 17 bis was dealt with more fully in article 17 ter,
which was closely linked with article " X " (A/CN.4/194/

5 For resumption of discussion, see 937th meeting, paras. 68-75.

Add. 2), consideration of which had been deferred until
a later meeting. Also, article 17 ter dealt with the same
problems as paragraphs 2(b), 2(c) and 3 of article 40 bis.
It might therefore be better to defer examination of
article 17 ter or merely to hold a preliminary discussion on
it, for if the Commission subsequently adopted a general
provision on the right of derogation by mutual agreement
between the States concerned, the article would lose its
raison d'etre.

38. The objective criteria cited in article 17 ter as possible
reasons for different treatment—different categories of
special missions, nature of missions and conditions needed
to ensure their regular functioning—were rather vague,
and the distinction between the various categories and the
nature and tasks of special missions should be specified.
He accordingly proposed that the words "and tasks" be
added after the words "according to their nature" in the
last sentence of the article.

39. Mr. EUSTATHIADES said that the problem of the
difference between categories of special missions related to
the actual definition of the special mission. Whatever that
definition might be, it was understood that the fact of
belonging to a special mission guaranteed its members the
enjoyment of certain facilities, privileges and immunities.
40. The draft articles provided for a single system where-
by States might, by mutual agreement, decide on deroga-
tions to restrict or to extend the facilities provided for.
The provisions of article 17 ter seemed to be unnecessary
from the point of view of legal technique, since article 17
and article 40 bis, paragraph 3, would suffice to cover the
case of so-called high-level missions.
41. According to the Commission's report on the work
of its eighteenth session, cited by the Special Rapporteur
in paragraph 1 of his observations on article 17 ter,
Governments were concerned that " the extent of certain
privileges and immunities should be limited in the case of
particular categories of special missions".6 The regime
laid down by the draft articles was a general one, applic-
able to all special missions, and the Commission should
take the concern of Governments into account and
refrain from providing for a category which would enjoy
an even more favourable regime of facilities, privileges
and immunities.

42. He did not consider that article 17 bis overlapped
with article "X" , which in its existing form merely com-
plicated the situation. In his opinion, the solution would
be either to mention in the appropriate articles the possi-
bility that their application could be modified—in which
case article " X " would become redundant—or to list in
article " X " the articles for which that possibility was
provided. In any case, articles 17 bis and " X " should be
considered together.

43. Mr. BARTOS said that the wording of article " X "
did not reflect the proposal submitted at the beginning of
the session. What was needed was a formula which would
specify that, with the exception of certain articles, to be
listed, States might derogate from the provisions of the
other articles of the convention.

6 Yearbook of the International Law Commission, 1966, vol. II,
document A/6309/Rev.l, Part II, para. 61.
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44. The CHAIRMAN said that article " X " should be
left aside, as it was controversial and would have to be
aligned with other articles in the light of the decisions
taken by the Commission.7

45. Mr. YASSEEN said that article 17 bis merely dealt
with a special application of articles " X " and " Y " and
that it would be better to defer consideration of the
question until the Commission considered article " Y "
(A/CN.4/194/Add. 2), on the relationship between the
draft articles and other international agreements.

46. The CHAIRMAN said that article " X " was a very
broad provision which raised the question of a jus cogens
in a general fashion. It was possible to have firm views on
that article without necessarily holding the same views on
the narrow issue raised in article 17 bis. The Special
Rapporteur was anxious to elucidate the Commission's
views on the substance of article 17 bis; the wording of the
provision, which would be conditioned by that of ar-
ticles 40 bis, " X " and "Y" , could be left to the Drafting
Committee. The Commission should now decide whether it
wished to include a clause along those lines; he appreciated
that the provision might involve some difficulty for certain
members in connexion with such a question as inviolabi-
lity.

47. Mr. USHAKOV said that articles 17 bis and liter
were unnecessary, for there was nothing to prevent States
from considering that a given mission was not a special
mission within the meaning of the draft, and that the
provisions on special missions were therefore inapplicable.

48. Mr. NAGENDRA SINGH said he considered that
the provision in article 17 ter was useful. In view of the
wide variety of special missions which had to be provided
for, it would be wise to mention the possibility of differen-
tial treatment and derogation by mutual consent.

49. Mr. AGO said that the Commission was called upon
to give its views only on the underlying principle of article
17 bis. The purpose of that article was to enable States, not
to consider that certain missions were not special missions
within the meaning of the convention, but to grant special
missions greater or lesser privileges and immunities than
those provided for in the convention. The question was
one of a partial derogation from the provisions of the
convention. In his opinion, the principle was sound and
should be retained, but the article itself was superfluous,
as the principle could appear in article "X" , on the legal
status of the provisions. In any case, the Commission
could not take a decision on article " X " until all the other
articles of the Convention had been drafted.

50. Mr. JIMENEZ de ARECHAGA said he supported
the view that States should have latitude to agree on more
limited privileges and immunities, having regard to the
regular functions of special missions and to the nature of
of their tasks. He also endorsed Mr. Castren's and Mr.
Tammes's suggestions: there must be minimum criteria for
the facilities, privileges and immunities to be enjoyed by
missions which were not entitled to benefit by the full

range of diplomatic privileges and immunities. The best
solution might be to combine articles 17 bis and 17 ter.

51. Mr. USHAKOV said that the derogation in arti-
cle 17 bis was, in his opinion, general rather than partial.

52. Mr. BARTOS, Special Rapporteur, said that the
purpose of article 17 bis was to stipulate that privileges
and immunities would be granted subject to derogation
by agreement between the States concerned. If that idea
was accepted, the Commission must decide where it was
to appear. It might perhaps constitute a paragraph of
article "X" .

53. The CHAIRMAN suggested that, since the Commis-
sion seemed to be agreed on the desirability of including a
provision along the lines of articles 17 bis and 17 ter, the
text should be referred to the Drafting Committee.

// was so agreed?

The meeting rose at 1 p.m.

8 For resumption of discussion, see 937th meeting, paras. 76-80,
when it was decided to delete these articles.
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Chairman: Sir Humphrey WALDOCK
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Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE

1. The CHAIRMAN invited the Commission to con-
sider the texts of articles submitted by the Drafting Com-
mittee.

ARTICLE 1 (Sending of special missions) [2 and 7]1

2. Mr. AGO, Acting Chairman of the Drafting Com-
mittee, said that the Drafting Committee proposed the
following text for article 1:

" 1. States may, for the performance of specific tasks,
send temporary special missions to another State with
the consent of the latter.

"2. The existence of diplomatic or consular rela-
tions is not necessary for the sending or reception of
special missions.

7 It was subsequently decided to delete article "X1

meeting, para. 81.
See 937th 1 For earlier discussion, see 898th meeting, paras. 24-74, 899th

meeting, paras. 1-82, and 900th meeting, paras. 1-60.


