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AGENDA
The Commission adopted the following agenda at its 2791st meeting, held on
3 May 2004:
1.

Organization of work of the session.

2.

Responsibility of international organizations.

3.

Diplomatic protection.

4.

International liability for injurious consequences arising out of acts not
prohibited by international law (International liability in case of loss from
transboundary harm arising out of hazardous activities).

5.

Unilateral acts of States.

6.

Reservations to treaties.

7.

Shared natural resources.

8.

Fragmentation of international law: difficulties arising from the
diversification and expansion of international law.

9.

Programme, procedures and working methods of the Commission and its
documentation.

10.

Cooperation with other bodies.

11.

Date and place of the fifty-seventh session.

12.

Other business.
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AALCO
ECOWAS
FAO
IAEA
ICJ
ICSID
ILA
IMO
ITLOS
MERCOSUR
NATO
OAS
OSCE
PCIJ
UNESCO
UNCITRAL
UNIDROIT
UNITAR
UNODC
UNRIAA
WTO

Asian-African Legal Consultative Organization
Economic Community of West African States
Food and Agriculture Organization of the United Nations
International Atomic Energy Agency
International Court of Justice
International Centre for Settlement of Investment Disputes
International Law Association
International Maritime Organization
International Tribunal for the Law of the Sea
Southern Common Market
North Atlantic Treaty Organization
Organization of American States
Organization for Security and Co-operation in Europe
Permanent Court of International Justice
United Nations Educational, Scientific and Cultural Organization
United Nations Commission on International Trade Law
International Institute for the Unification of Private Law
United Nations Institute for Training and Research
United Nations Office on Drugs and Crime
United Nations, Reports of International Arbitral Awards
World Trade Organization
*
* *

ILM
ILR
ITLOS Reports
PCIJ, Series A
PCIJ, Series A/B
UNRIAA

International Legal Materials (Washington, D.C.)
International Law Reports
ITLOS, Reports of Judgments, Advisory Opinions and Orders
PCIJ, Collection of Judgments (Nos. 1–24: up to and including 1930)
PCIJ, Judgments, Orders and Advisory Opinions (Nos. 40–80: beginning in 1931)
United Nations, Reports of International Arbitral Awards
*
* *

In the present volume, “International Tribunal for the Former Yugoslavia” refers to the International
Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of the Former Yugoslavia since 1991; and “International Tribunal for Rwanda”
refers to the International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda and
Rwandan Citizens Responsible for Genocide and Other Such Violations Committed in the Territory of
Neighbouring States between 1 January and 31 December 1994.
*
* *

NOTE CONCERNING QUOTATIONS
text.

In quotations, words or passages in italics followed by an asterisk were not italicized in the original

Unless otherwise indicated, quotations from works in languages other than English have been
translated by the Secretariat.
*
* *
The Internet address of the International Law Commission is www.un.org/law/ilc/index.htm.
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INTERNATIONAL LAW COMMISSION
SUMMARY RECORDS OF THE FIRST PART OF THE FIFTY-SIXTH SESSION
Held at Geneva from 3 May to 4 June 2004

2791st MEETING

on specific topics. The proceedings had taken place in a
very positive atmosphere.

Monday, 3 May 2004, at 3.10 p.m.

3. On 25 March 2004, in response to an invitation by
the President of the International Tribunal for the Law of
the Sea, he had visited the Tribunal’s seat, in Hamburg.
He had outlined the topics currently on the Commission’s
agenda and had heard comments and questions from the
judges, who had shown great interest in the Commission’s
work and had expressed the wish for closer contacts and
exchanges of information between the Tribunal and the
Commission. The Commission might consider including
the Tribunal in the list of institutions with which it maintained such relations.

Outgoing Chairperson: Mr. Enrique CANDIOTI
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Baena Soares, Mr. Brownlie,
Mr. Chee, Mr. Comissário Afonso, Mr. Dugard, Mr.
Economides, Ms. Escarameia, Mr. Fomba, Mr. Gaja, Mr.
Galicki, Mr. Kabatsi, Mr. Kemicha, Mr. Kolodkin, Mr.
Koskenniemi, Mr. Mansfield, Mr. Matheson, Mr. Momtaz,
Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa Rao,
Mr. Rodríguez Cedeño, Mr. Sepúlveda, Ms. Xue, Mr.
Yamada.

4. At its 2221st meeting, on 7 June 1991, the Commission had adopted draft articles on jurisdictional immunities of States and their property,3 a topic that had figured
on the Commission’s original provisional list of 14 topics
for codification drawn up in 19494 and that had subsequently been inscribed on the Commission’s work programme in 1978.5

Opening of the session
1. The OUTGOING CHAIRPERSON declared open
the fifty-sixth session of the International Law Commission and extended a warm welcome to all members.

5. On 5 March 2004, the Ad Hoc Committee on Jurisdictional Immunities of States and Their Property had
adopted its report,6 containing a draft Convention on the
subject which was expected to be adopted during the fiftyninth session of the General Assembly. The success of the
Committee’s endeavours had been largely due to the hard
work of its Chairperson, Mr. Gerhard Hafner, a former
member of the Commission, and of Mr. Yamada, both of
whom had engaged in years of consultations involving the
testing of possible drafting alternatives and compromises.
On behalf of the Commission, he expressed gratitude to
both for their perseverance. The adoption of the draft
Convention would represent an important acknowledgement of the contribution made by the Commission in presenting the draft articles on which it was based, and also

2. The Sixth Committee of the General Assembly considered from 27 to 31 October and 3, 4 and 6 November
2003 the Commission’s report on the work of its fiftyfifth session.1 A topical summary of the discussion had
been prepared by the Secretariat and was contained in
document A/CN.4/537. Delegations had expressed interest in enhancing the dialogue between the Committee
and the Commission and had decided that the first week
in which the Commission’s report was discussed would
henceforth be known as “International Law Week”.2 During that week, Member States’ legal advisers would be
invited to participate in high-level discussions on issues
of international law. Delegations had intimated that they
would welcome the presence of more members of the
Commission in New York to participate informally in the
discussions. He and Mr. Gaja, representing the Commission, had been able to respond to questions from the floor
1
2

3
For the text of the articles and commentaries thereto adopted by
the Commission, see Yearbook … 1991, vol. II (Part Two), chap. II,
p. 13, para. 28.
4
Documents of the first session, report to the General Assembly,
Yearbook … 1949, p. 281, para. 16.
5
See Yearbook … 1978, vol. II (Part Two), p. 153, para. 188.
6
A/59/22.

Yearbook … 2003, vol. II (Part Two).
General Assembly resolution 58/77 of 9 December 2003, para. 11.
1

Go to the page

Back to the contents

Search

2

Summary records of the first part of the fifty-sixth session

of the subsequent work of the 1999 Working Group of the
Commission7 chaired by Mr. Hafner.
Election of officers

take it that the Commission decided to adopt the proposed
programme.
It was so decided.

6. Mr. GALICKI, speaking on behalf of what continued
to be referred to as the group of Eastern European countries, although a number of those countries had acceded
to the European Union two days previously, nominated
Mr. Melescanu for the position of Chairperson of the
Commission.

12. The CHAIRPERSON invited members to join the
Drafting Committee and the Planning Group. Since the
Drafting Committee would be taking up the topic of diplomatic protection the following day, consultations should
be held with a view to forming its membership as soon as
possible.

Mr. Melescanu was elected Chairperson by acclamation.

Diplomatic protection8 (A/CN.4/537, sect. B,
A/CN.4/538,9 A/CN.4/L.647 and Add.1)

Mr. Melescanu took the Chair.

[Agenda item 3]

7. The CHAIRPERSON thanked the members of the
Commission for the confidence they had placed in him,
not only in electing him to chair its meetings in 2004 but
also in having re-elected him as one of its members in
2003. He undertook to make every effort to ensure that the
Commission’s work yielded good results.
8. He suggested that the meeting should be suspended
in order to give members more time for consultations concerning the membership of the Bureau.
The meeting was suspended at 3.20 p.m. and resumed
at 3.35 p.m.

Fifth report of the Special Rapporteur
13. Mr. DUGARD (Special Rapporteur), introducing
his fifth report on diplomatic protection (A/CN.4/538),
said he would focus on issues he believed should not be
included in the draft articles, although he was open to
persuasion if he had misjudged the situation. At the next
meeting he would turn to the issue of diplomatic protection by an international organization, and specifically the
relationship between diplomatic protection and functional
protection arising out of the decision of ICJ in the Reparation for Injuries case. Lastly, he would introduce the topic
of diplomatic protection of ships’ crews.

14. In his four previous reports on diplomatic
protection,10 he had covered the three issues generally
considered to fall within the ambit of diplomatic protection, namely, diplomatic protection of natural persons and
Mr. Economides was elected second Vice-Chairperson
corporations and the exhaustion of local remedies. In late
by acclamation.
2003, the Sixth Committee had been asked whether there
were any other matters that should be included, such as
Mr. Comissário Afonso was elected Rapporteur by
diplomatic protection of ships’ crews or issues arising
acclamation.
from the Reparation for Injuries case. There had been little support for the inclusion of those topics, although the
9. The CHAIRPERSON suggested that the election of
Czech Republic had suggested the inclusion of a provia Chairperson of the Drafting Committee should be postsion on the subject of the delegation
of the right of diploto the contents
to the
poned as that position Go
was
to page
be filled from amongBack
the
Search
matic protection11 and Portugal had proposed dealing with
members from the group of Latin American countries,
the protection of persons in a territory controlled or occutwo of whom had not yet arrived in Geneva.
pied by another State or administered by an international
organization.12 Essentially, the Sixth Committee considIt was so decided.
ered that it was incumbent upon the Commission to conclude its examination of the topic of diplomatic protection
Adoption of the agenda (A/CN.4/536)
as soon as possible and to make every effort to complete
the second reading of the draft articles on that topic within
10. The CHAIRPERSON invited the Commission to
adopt the provisional agenda.
Ms. Xue was elected first Vice-Chairperson by
acclamation.

The agenda was adopted.
Organization of work of the session
[Agenda item 1]
11. The CHAIRPERSON drew attention to the proposed programme of work for the first two weeks of the
Commission’s session. If he heard no objection, he would
7
For the report of the Working Group, see Yearbook … 1999, vol. II
(Part Two), annex, pp. 149–173.
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8
For the text of articles 1 to 10 of the draft articles on diplomatic
protection provisionally adopted by the Commission at its fifty-fourth
and fifty-fifth sessions, see Yearbook … 2003, vol. II (Part Two),
pp. 34–35, para. 152.
9
Reproduced in Yearbook … 2004, vol. II (Part One).
10
First report: Yearbook … 2000, vol. II (Part One), document A/
CN.4/506 and Add.1, p. 205; second report: Yearbook … 2001, vol.
II (Part One), document A/CN.4/514, p. 97; third report: Yearbook …
2002, vol. II (Part One), document A/CN.4/523 and Add.1, p. 49; fourth
report: Yearbook … 2003, vol. II (Part One), document A/CN.4/530 and
Add.1, p. 3.
11
See Official Records of the General Assembly, Fifty-eighth Session, Sixth Committee, 17th meeting (A/C.6/58/SR.17), and corrigendum, para. 48.
12
Ibid., 18th meeting (A/C.6/58/SR.18), and corrigendum, para. 3.
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the present quinquennium. He believed that that was both
possible and desirable, but it meant that the Commission
must complete the drafting work on the articles and conclude their consideration on first reading during the current session.

19. Mr. PELLET said that there was simply no reason
for the Commission to rush through its consideration of
the topic of diplomatic protection. If the Commission
needed to continue working on the topic beyond the current quinquennium, then it should do so.

15. Nonetheless, at the beginning of his fifth report, he
addressed the two issues that did not in his view merit
inclusion in the draft articles, namely, protection by an
administering State or international organization, and
delegation of the right of diplomatic protection and the
transfer of claims. The Commission had carefully considered the first issue in 2002, but there had been no support
for the inclusion of such a right in the context of military
occupation, since it fell within the purview of the Geneva
Convention relative to the Protection of Civilian Persons
in Time of War (Convention IV), of August 12 1949, and
of international humanitarian law. Although some members had favoured dealing with protection by an international organization of persons living in a territory which
it administered or controlled, most had taken the view
that the topic could best be addressed in the context of
responsibility of international organizations. While some
precedents existed regarding the diplomatic protection of
persons resident in a territory under the protection of a
State which did not exercise sovereignty over the territory, and of persons resident in a territory administered by
an international organization, such practice was limited
and there was, in his view, too little evidence of a general
practice to warrant codification or progressive development in either area.

20. Referring more specifically to the Special Rapporteur’s proposals, he agreed that some matters, such as
denial of justice, should not be considered under the topic
of diplomatic protection. He also agreed that protection
by international organizations probably belonged under
the topic of responsibility of international organizations.
However, if the Commission were to follow that line
of reasoning, then it could equally well be claimed that
diplomatic protection as conceived by the Special Rapporteur belonged under the topic on State responsibility.
He did not object to saying that it fell under the topic of
responsibility of international organizations, but it had
never been specified that the diplomatic protection at issue
was diplomatic protection by States. That would have to
be specified somewhere, or else the Special Rapporteur
would have to deal with everything not covered under the
topic of responsibility of international organizations. The
subject must be treated by one or the other Special Rapporteur; unless it could be addressed as a separate, third
topic, although that was probably unnecessary.

16. Delegation of the right of diplomatic protection
could arise in a variety of situations, for example, following the outbreak of hostilities. The best known example of such a delegation was article 8 c of the Treaty on
European Union (Maastricht Treaty), cited in paragraph 8
of the report, which had prompted the Czech Republic
to suggest the inclusion of a provision on the subject.13
It was not clear whether that article contemplated diplomatic protection as the term was understood in the draft
articles, or only consular action. The fact that there were
no general rules, and that State practice on the subject
was limited, confirmed that it was not a topic ripe for
codification.
17. With regard to the transfer of a claim to diplomatic
protection, to a large extent that was covered by the principle of continuous nationality. If there had been a break
in the continuity of nationality, diplomatic protection
could not be exercised. It would be unwise to embark
upon the codification of the principle that a diplomatic
claim could be transferred on death, assignment or subrogation, because that was already dealt with by the continuous nationality rule. There were exceptional cases, but
they were so exceptional and depended so much on the
circumstances that it would not be a good idea to attempt
to codify any principle other than that of continuous
nationality. He therefore recommended not including any
articles on the subject.
18. In summary, he did not think that the topics he had
raised, interesting as they were, should be included in the
draft articles on diplomatic protection.
13

See footnote 11 above.
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21. With regard to the protection of persons in a territory
controlled, occupied or administered by another State or
administered by an international organization, the Commission should not reject the subject just because it was
complicated or because practice was limited and unclear.
On the contrary, that was all the more reason to take it
up, for such persons were in particular need of protection. Furthermore, the Commission was responsible not
only for codifying but also for progressively developing
international law.
22. Similarly, he was not sure that the Commission
should evade the question of delegation of the right of
diplomatic protection. The Special Rapporteur argued in
paragraph 8 of his report that practice was unclear. That
was all the more reason to try to shed light on a matter
which would take on increasing importance in the future,
and to elucidate article 46 of the Vienna Convention on
Diplomatic Relations, which, as it currently stood, was
a somewhat esoteric provision. It would be interesting to
see how diplomatic protection and the law of diplomatic
relations were connected. The fact that practice was limited did not mean that the Commission should not address
the question.
23. It was not sufficient to say that “as the transfer of
claims is regulated by the continuous nationality rule,
there is no need to consider further codification of this
subject” (paragraph 13 of the report). Firstly, if that was
the case, it should be clearly specified. Secondly, the
Special Rapporteur had himself acknowledged that there
were exceptions and that the matter was not that simple.
He personally was convinced that States would not be
opposed to the Commission’s giving greater consideration to the question.
24. He was surprised that the Special Rapporteur had
made so little mention of the “clean hands” doctrine. In
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his view, if that doctrine had any separate existence or real
consequences at procedural level, it could only be in connection with diplomatic protection; in that connection he
drew attention to the pleadings in the Oil Platforms case,
during which the issue had been discussed at great length.
He did not think that a question that the Commission had
discussed in depth should be abandoned so lightly. The
“clean hands” doctrine was a specific legal institution
inseparable from the question of diplomatic protection,
and was only of relevance if the protected individual’s
hands were “not clean”.
25. With regard to the legal consequences of diplomatic
protection, on which he was aware that his view did not
enjoy much support in the Commission, he continued to
believe that once the conditions for the exercise of diplomatic protection were met, diplomatic protection had
consequences, and that those consequences had limits. He
did not see why the Special Rapporteur chose to disregard
the problem.
26. He reserved the right to take the floor the following
day on the “clean hands” doctrine and the legal consequences of diplomatic protection if the Special Rapporteur did not address them at greater length.
27. Mr. GAJA said he did not have strong views on
whether the topics touched upon by the Special Rapporteur should be dealt with in a particular provision, but had
felt it was important for the Commission to discuss them.
The problems raised were of considerable importance and
could not be ignored, even though practice was limited.
He was thinking in particular of diplomatic protection of
people in territories under United Nations administration
or under foreign occupation. Many recent events suggested that the topic was of practical relevance, though
he realized that it would be difficult to agree on a solution
because of its political implications.
28. With regard to the delegation of the right of diplomatic protection from one State to another, he wished to
draw attention to a mistake in the Special Rapporteur’s
report: the provision cited in paragraph 8 of the report
was, as correctly stated in the footnote, located in article
20 of the consolidated version of the Treaty establishing
the European Community, not in the Treaty on European
Union (Maastricht Treaty). It had been introduced by the
Maastricht Treaty, but as a provision of the Treaty establishing the European Community.
29. The Special Rapporteur argued that consent for
the delegation of diplomatic protection was needed and
that the matter thus did not have to be dealt with. Personally, he had always emphasized the need for consent, and
believed that the Commission should explicitly state that
consent was required. The provision might specify that
one State could not delegate the right to exercise diplomatic protection without the consent of the State against
which diplomatic protection was to be exercised. Such a
provision would be useful in view of the way in which
article 20 of consolidated version of the Treaty Establishing the European Community was worded.
30. On the question of delimiting the topic of diplomatic protection and his own topic, he was still hesitant
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on a number of points and was not yet prepared to make
specific proposals; the Commission should not yet take a
definite stance on the question.
31. Mr. DUGARD (Special Rapporteur), replying to a
comment by Mr. Pellet on the diplomatic protection of
persons resident in the territory under the protection of a
State that did not exercise sovereignty over that territory,
pointed out that authority was largely derived from the
law relating to protectorates, mandates and trust territories; that practice was not clear. But the other difficulty
was that, happily, those institutions were no longer in
existence, and he was thus not certain that it was desirable to embark upon their codification. As to the Maastricht Treaty, he saw the value of Mr. Gaja’s proposal to
specify that a State could not delegate a right without the
consent of the other State; however, the question arose as
to whether the Commission should go out of its way to
specify that it was not dealing with certain matters.
32. He agreed with Mr. Pellet on the importance of the
“clean hands” doctrine, but was not sure that it concerned
diplomatic protection only or even primarily. It had not
arisen in connection with diplomatic protection in the Oil
Platforms case or in the more recent Arrest Warrant case.
It was the type of topic which might well be considered
separately, and should not be included under diplomatic
protection, because it extended well beyond it.
33. Mr. Pellet had expressed surprise that he had not
elaborated on the limits of the consequences of diplomatic
protection; if Mr. Pellet could develop his thoughts on that
point, it would help him in preparing a reply in time for
the next meeting.
34. Mr. PELLET said he would return to the question
at the next meeting. He pointed out that in both the Oil
Platforms case and the Arrest Warrant case, the only area
in which the “clean hands” doctrine had concrete consequences was that of diplomatic protection. Yet the Special
Rapporteur ignored such consequences.
35. Mr. BROWNLIE said he was probably not the
only member of the Commission who had never been
convinced that the “clean hands” doctrine was a part of
general international law. He reserved the right to speak
further on the matter at the next meeting.
The meeting rose at 5.10 p.m.

2792nd MEETING
Tuesday, 4 May 2004, at 10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Baena Soares, Mr. Brownlie, Mr. Candioti, Mr. Chee, Mr. Comissário Afonso, Mr.
Dugard, Mr. Economides, Ms. Escarameia, Mr. Fomba,
Mr. Gaja, Mr. Galicki, Mr. Kabatsi, Mr. Kemicha, Mr.
Kolodkin, Mr. Koskenniemi, Mr. Mansfield, Mr. Matheson, Mr. Momtaz, Mr. Niehaus, Mr. Pambou-Tchivounda,
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Mr. Pellet, Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño,
Mr. Sepúlveda, Ms. Xue, Mr. Yamada.

Election of officers (concluded)
Mr. Rodríguez Cedeño was elected Chairperson
of the Drafting Committee by acclamation.
Diplomatic protection1 (continued) (A/CN.4/537,
sect. B, A/CN.4/538,2 A/CN.4/L.647 and Add.1)
[Agenda item 3]
Fifth report of the Special Rapporteur (continued)
1. Mr. BROWNLIE said that the Special Rapporteur’s
“negative proposals”, namely those subjects which he
proposed to set aside, raised problems of overlapping subjects, frontier zones and identification of legal boundaries
that were difficult to resolve. The first subject was protection by a State or an international organization that administered a territory, concerning which the Special Rapporteur rightly recalled that the Commission had agreed in
2002 to exclude the consideration of belligerent occupation. The Special Rapporteur gave a number of examples
of such protection (protectorates, mandates, trust territories) in his report (A/CN.4/538), but indicated that the
practice was limited. There was thus too little evidence
to warrant codification or progressive development. He
agreed with Mr. Pellet that to say that there was limited
practice was not a sufficient alibi for excluding a topic.
As he understood it, one of the parameters for selecting
a topic for future treatment in the long-term programme
had always been that there should not be a total absence
of practice. However, he was not sure that that should
be a principle that operated constantly, and the fact that
the practice was limited did not upset him. His objection
to including the topic was based on pure policy reasons
which militated against proposals for the exercise of diplomatic protection by an administering Power. The main
reason was that there was a great variety of transitional
regimes. Obviously, some of those regimes were necessary and beneficent, yet they were also often deliberately
ad hoc and temporary in nature. They had a legal basis
which was questionable or were operated in ways which
were problematical. To extend diplomatic protection by
analogy, so to speak, to persons living under such regimes
would risk conferring a higher level of legitimacy on
some of them than would be justified, not to mention the
fact that it was difficult, and probably impossible, to see
a community of situations out of the very varied regimes
involved.
2. As to the second “negative proposal” by the Special
Rapporteur, the delegation of the right of diplomatic protection and the transfer of claims, he had no particular
problems and thought that the subject could be dealt with.
1
For the text of articles 1 to 10 of the draft articles on diplomatic
protection provisionally adopted by the Commission at its fifty-fourth
and fifty-fifth sessions, see Yearbook … 2003, vol. II (Part Two),
pp. 34–35, para. 152.
2
Reproduced in Yearbook … 2004, vol. II (Part One).
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He did not see it necessarily as a borderland, but more as
a corollary of problems that the Commission had already
studied.
3. Ms. ESCARAMEIA said that she thought that too
many issues had been grouped together under the heading “Protection by an administering State or international
organization”. The reasons for including or excluding
those issues were very diverse. The distinction between
“administered”, “controlled” and “occupied” was not
clear. One could understand that the inclusion of the right
of diplomatic protection in the context of military occupation was covered by the Geneva Convention relative to the
Protection of Civilian Persons in Time of War (Convention IV), of 12 August 1949, and the Protocol Additional
to the Geneva Conventions (Protocol II) of 12 August
1949 relating to the protection of victims of non-international armed conflicts (Protocol II), but, on the other hand,
those two instruments did not address the issue of diplomatic protection directly and the case law on the matter
was extremely scarce, only two cases having been cited.
In any event, for political reasons, she agreed that it would
be better not to go into the question of territories under
military occupation. She understood that the Special Rapporteur wanted to complete his work before the end of the
current quinquennium because it would be good for the
Commission’s institutional image for it to have a finalized
set of articles to present to the Sixth Committee. She also
thought that the area in question was a very difficult one
and that it would be better left to one side.
4. On administered territories, the situation was quite
different. The Special Rapporteur presented the case of territories administered by a State (protectorates, mandates,
trust territories) as being mostly historical situations, but
there were much more recent examples. If a territory was
administered by a State that granted its nationality to
its inhabitants, it was difficult to say that they could not
enjoy diplomatic protection. The inhabitants of Macao
had had Portuguese citizenship and Portugal had considered that it had the right to accord them diplomatic protection. It had even gone so far as to take up the cause of a
citizen of Macao who had been condemned to death after
having been accused of transporting drugs through Singapore. Although its representations to the Government
of Singapore had not amounted to diplomatic protection,
the Portuguese Government had certainly had the feeling that, because the citizens of Macao were Portuguese
citizens, it was incumbent upon it to protect them. The
situations of administered territories were therefore not
merely historical. Nevertheless, she did not think that the
situation should be considered, as it was very complicated
and quite varied.
5. Something that concerned her much more was the
question of territories administered by international
organizations. Such situations were arising more and
more frequently. The reason why the right of diplomatic
protection should be granted to international organizations, as Mr. Pellet had mentioned, was to meet the very
real needs of people who were in distress and were very
often stateless. Such had been the case, for instance, with
the inhabitants of East Timor under the administration of
the United Nations. Portugal had granted them its citizenship throughout the period of Indonesian occupation, but
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that had been contested by several other countries and,
once the United Nations administration had taken over,
it had been even more difficult to say that Portugal could
exercise diplomatic protection in that territory. It would
therefore have been very good if its inhabitants had been
able to benefit from diplomatic protection by the Organization that had actually been taking care of them and
administering their territory.
6. The argument that there was not enough practice to
engage in the progressive development of international
law was difficult to accept because it was precisely in such
situations that that was necessary. When practice was well
established, all that was needed was to codify it. That was
precisely the difference between progressive development and codification. The argument set out at the end of
paragraph 6 of the Special Rapporteur’s report that what
was involved was merely a form of functional protection
was surprising to say the very least. For her, diplomatic
protection and functional protection were two completely
different things. Functional protection related to reparation for injuries suffered by the agents of an international
organization. The inhabitants of territories under United
Nations administration were not agents of the United
Nations. They were basically people who were just being
governed by the United Nations and they were thus much
more like “citizens” or “nationals” of the United Nations,
but certainly not agents of that organization. Another
argument invoked was that the issue could be dealt with
as part of the international responsibility of international
organizations. That, however, was not the point. On the
contrary, it was a question of giving the international
organization the right to act if some entity, a State, had
injured an individual. In reality, the topic offered good
grounds for progressive development. The point was to
allow organizations that were administering territories to
speak for the inhabitants of those territories in terms of
diplomatic protection in certain circumstances.
7. On the delegation of the right of diplomatic protection and the transfer of claims, she agreed with the Special Rapporteur that it was better not to codify that very
difficult area, again for policy reasons and although the
example of the European Union was quite convincing.
The situation was constantly changing and it would probably have to be treated in the future, but it would be best
left to one side at present. The transfer of claims was also
a subject that should not be dealt with specifically, but it
would be good to include a draft article highlighting the
need to apply the rule of continuous nationality.
8. Mr. MATHESON said that the Special Rapporteur
was right in saying that every effort must be made to conclude the first reading of the draft articles on diplomatic
protection during the current session so as to be able to
complete work on the topic by the end of the current
quinquennium. That would mean that caution should be
exercised so as not to expand the scope of issues that the
Commission was going to be dealing with at the current
stage of its work. It should limit itself to questions that
were clearly within the scope of diplomatic protection
and on which there was a reasonably clear pattern of State
practice upon which to draw. He agreed with the Special
Rapporteur’s conclusions that the Commission should not
attempt in the draft articles to cover various questions,

such as protection by a State or by an international organization and delegation of the right of diplomatic protection, which were neither simple nor illuminated by any
clear State practice. As Mr. Brownlie had pointed out, the
Commission would then have to examine how diplomatic
protection could be exercised in a whole spectrum of different circumstances. Clearly, the rights and functions of
an occupying Power were different from those of an international administrative body and the rights and functions
of such an administrative body would vary depending on
what mandate was given in any particular case. Some of
those regimes were only temporary, designed to preserve
the status quo for a brief period, while others were more
comprehensive and long-term in character. The Commission would need to judge how the function of diplomatic
protection fit in each case: for example, whether the occupying Power or the international administration could
assert protection or settle or waive claims of inhabitants
of a territory without their consent. Like the Special Rapporteur, he thought that, in order to resolve those matters,
it would be wiser to wait until State practice had developed further. Likewise, the “clean hands” doctrine was
a broader question that went beyond the scope of diplomatic protection and should not be dealt with in the work
under way.
9. Mr. PELLET said that he would like to know from
Mr. Matheson and the other members why, when the
Commission’s task was the progressive development of
international law, it should refrain from dealing with a
topic just because it was difficult or because practice was
scarce and uncertain.
10. Mr. Sreenivasa RAO said that his initial reaction
to the Special Rapporteur’s introductory remarks was
to endorse his recommendations that certain questions
which were not really part of the main topic and for
which States had not shown any enthusiasm should not
be considered by the Commission at the current stage of
its work because it might be distracted and end up with a
subject that was completely different from the one currently before it. For all the reasons already given by Mr.
Brownlie, Mr. Matheson and Ms. Escarameia, it would be
best for the Commission to be cautious and not wander
off course. In reply to Mr. Pellet, he said that, if difficult
issues arose in the main area of consideration, the Commission should of course not shy away from them. However, if the Commission strayed from its main topic, that
would be very time-consuming and might even require a
different mandate. He therefore trusted the Special Rapporteur’s instincts and, given the lack of practice in the
area, he endorsed his recommendations.
11. Mr. MATHESON, replying to Mr. Pellet, said that
it was not that the Commission should always avoid difficult questions or even subjects for which there might
be no State practice. In the case of the topic under consideration, however, the Commission had already gone a
long way and should complete it, at least with regard to
the first reading of the draft articles, at the current session and not bring in peripheral subjects which might be
interesting but were not essential to the topic. If there was
no State practice, it might be more prudent to wait until
more such practice developed. That was clearly the case
with respect to States or international organizations that
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might administer territories, where State practice was
only beginning to develop.
12. Mr. KOSKENNIEMI, referring to the two questions
which the Special Rapporteur had suggested excluding,
namely protection of persons resident in an administered
territory and delegation of the right of diplomatic protection, said that the fact that the problem was difficult or
State practice insufficient did not mean that they should
not be considered. On the first question, he agreed with
Ms. Escarameia that military occupation and administration by an international organization were two completely
different issues. The case of military occupation should
not be dealt with in the report because it would cause difficulties which were not technical, but political, and would
only prolong the debate, particularly because the question
as to whether occupation was or was not legitimate could
not be without consequence for the existence of the right
of diplomatic protection. As far as the administration of a
territory by an international organization was concerned,
however, the question of the legitimacy of the situation
did not arise. The problem would continue to exist and, in
certain cases, the rights of individuals might be infringed.
13. With regard to the delegation of diplomatic protection, he said that the practice existed and cited the example
of Finland, which had often been asked to represent countries in conflict with others. It seemed justified to take into
account a practice which had given rise to little controversy and would not excessively prolong the debate. The
Commission should encourage such delegation or at least
acknowledge its legitimacy. If it failed to codify the topic,
it would put those countries which exercised that right in
a difficult position. The need for the consent of the State
on whose territory such protection was exercised should
also be emphasized.
14. Ms. XUE asked Mr. Koskenniemi whether the
examples of the delegation of diplomatic protection
which he had in mind concerning Finland really had to
do with diplomatic protection as the term was used in the
report or whether they simply involved cases in which, in
order to protect its interests, a country was represented by
another’s diplomatic mission; for example, when its diplomatic relations with a third country had been severed.
15. Mr. KOSKENNIEMI said that he could not pinpoint any specific cases, but thought that some of them
had involved genuine diplomatic protection.
16. Mr. Sreenivasa RAO said that the representation of
the interests of a State by another in the case of the breaking off of diplomatic relations was a common practice
and was quite different from the exercise of diplomatic
protection, by which a State took up the claim of an individual and pursued it, if necessary by instituting a dispute
settlement procedure. In that case, the practice of delegation did not exist and the question should therefore not be
included in the draft.
17. Mr. MANSFIELD said that, when the Commission
had first discussed the question, he had been in favour of
making the delegation of the right of diplomatic protection available for the benefit of smaller States. On reflection, however, he did not know of a single case of a State
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lodging a formal claim on behalf of another State under
delegation. He was therefore inclined to endorse a saving
clause indicating the possibility of delegating diplomatic
protection, but requiring the consent of the State against
which representations were made. However, that seemed
to be a slightly separate question.
18. Mr. CHEE said that it was important to distinguish
between diplomatic protection exercised by a State and
that exercised by an organization. Historically, when
international organizations had been created, they had
received a mandate to administer certain territories. They
currently had various functions under which diplomatic
protection could be exercised, for example, as transitional
authorities or as peacekeepers. In any case, it was essential not to confuse cases of military occupation of a territory and the administration of a territory by an international organization.
19. Mr. CANDIOTI said that he was in favour of excluding the two subjects from the scope of the study because,
if it took them into account, the Commission would be
departing from the definition of diplomatic protection
provisionally adopted in article 1: “Diplomatic protection
consists of resort to diplomatic action or other means of
peaceful settlement by a State adopting in its own right
the cause of its national in respect of an injury to that
national arising from an internationally wrongful act of
another State”.3 Diplomatic protection could not be exercised in respect of non-nationals, except in the case provided for in article 1, paragraph 2, which related to stateless persons and refugees. If that provision was to include
protection by a State or an organization administering a
territory, which clearly would be exercised on behalf of
non-nationals, it would also need to be amended. The delegation of the right of diplomatic protection could exist,
but it was different from the case of a State representing
another after the breaking off of diplomatic relations. A
State could delegate such a right to another, but that was a
peripheral question which might be the subject of a “without prejudice” clause or a final clause. He supported the
Special Rapporteur on that point.
20. Mr. KOSKENNIEMI, replying to Ms. Xue’s question, said that, for financial and pragmatic reasons, the
Nordic countries had the long-standing practice of combining their representations, subject to the consent of the
State on whose territory such representations were exercised. Within that informal cooperation, there was no
reason why a formal claim of the diplomatic protection
type could not be lodged in the event of a wrongful act of
a State. In accordance with the principles of diplomatic
protection, however, such an arrangement was at the discretion of the State to which the right had been delegated.
Such a possibility should be recognized by including a
clause on the need for the consent of the State in whose
territory the protection was exercised.
21. Mr. GALICKI said that he agreed with the Special
Rapporteur and Mr. Candioti. Article 1 clearly defined the
bases of diplomatic protection by specifying the need for a
link between the State and its national. There were exceptions, but they were confined to cases in which the powers
3

See footnote 1 above.
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of the State of nationality could not be exercised on behalf
of refugees or stateless persons. The delegation of diplomatic protection seemed unlikely because it required the
consent of three States, namely the State of nationality of
the injured person, the State representing that person and,
most important, the State in which diplomatic protection
was to be exercised. The latter’s consent would be very
difficult to obtain and, in that connection, article 8 c of the
Treaty on European Union (Maastricht Treaty) was wishful thinking. It was therefore preferable not to include the
delegation of diplomatic protection in the draft.
22. Mr. KABATSI said that, after listening to the various speakers, he had found himself wondering whether
certain aspects of the topic that the Special Rapporteur had
deemed unrelated to the study should be included. As for
the situation of a military occupation, he found it acceptable to put the question to one side, although there might,
in the event of a long and not particularly hostile occupation, be a case for the exercise of diplomatic protection
by the occupying Power. There might also be a case for
the exercise of diplomatic protection by an international
organization; an organization responsible for administering a territory could perfectly well deal with any problems
that might arise. He agreed with Mr. Sreenivasa Rao and
Mr. Candioti, however, that such questions were not in the
mainstream of the topic.
23. Mr. ECONOMIDES said that, in his view, care
should be taken not to confuse diplomatic protection, as
exercised daily by embassies and consulates and as provided for by the Vienna Convention on Diplomatic Relations and the Vienna Convention on Consular Relations,
with the diplomatic protection regulated by customary
international law, which was clearly the issue with which
the Commission was concerned in the context of the
study. The practice of the Scandinavian States described
by Mr. Koskenniemi related to the former category. It was
hard to imagine that Finland, for example, could act for a
Norwegian and take his case before ICJ. The provision of
the Maastricht Treaty quoted by the Special Rapporteur
also related to that category of protection. It was important to avoid confusion between the two types of diplomatic protection.
24. Mr. SEPÚLVEDA said that he had two questions
to put to the Special Rapporteur. The first concerned the
case of persons living in a territory under military occupation, as mentioned in paragraph 5 of the report. He had
in mind, for example, the detainees of Guantánamo Bay,
where one occupying Power was exercising diplomatic
protection on behalf of its nationals detained by another
occupying Power. That being so, non-occupying Powers might also exercise diplomatic protection on behalf
of their nationals. In view of its relevance, the question
might well merit inclusion in the draft articles.
25. The second question related to the transfer of claims,
which was the subject of paragraph 10 of the report. The
Special Rapporteur had placed great emphasis on the
importance of nationality. Indeed, in paragraph 13, it was
stated that the transfer of claims was regulated by the
continuous nationality rule and that there was therefore
no need to consider further codification of the subject.
In his view, however, the continuous nationality rule did

not provide a sound enough legal basis for the transfer of
claims. Even though the Commission had decided not to
include the question in the study, it should nonetheless
attempt to find a justification that had a more solid legal
basis than simply the concept of continuous nationality.
26. Mr. DUGARD (Special Rapporteur), replying to
Mr. Sepúlveda’s first question, said that the situation of
the Guantánamo Bay detainees was regulated by the traditional laws of diplomatic protection. It was clear that
States had the competence to exercise diplomatic protection on behalf of their nationals and that there was no need
for a new provision on that subject.
27. With regard to the second question, he said that the
applicable rule was indeed that of continuous nationality.
In view of that, he recognized that if it had been decided
to include a clause dealing with the transfer of claims, it
would have been necessary to justify that inclusion by a
reference to some other requirement. Since no such clause
had been included, he saw no need to take the matter any
further.
28. Mr. SEPÚLVEDA thanked the Special Rapporteur,
but noted nonetheless that, according to paragraph 5 of
the report, the right to diplomatic protection in the context
of military occupation fell within the purview of international humanitarian law, yet the reply given by the Special
Rapporteur had made no mention of that. It might therefore be useful to specify whether a case like that of the
Guantánamo Bay detainees pertained to diplomatic protection or to international humanitarian law.
29. Mr. PELLET, referring to the Guantánamo Bay
detainees, said that the fact that the United Kingdom, to
take an example, was one of the occupying Powers had
nothing to do with the exercise of diplomatic protection. France was also exercising diplomatic protection on
behalf of its nationals held in Guantánamo Bay.
30. On the other hand, he acknowledged that he found
somewhat disturbing the idea put forward by Mr. Economides that a State could transfer its right to institute a claim
and that the ensuing case could thus come before ICJ. He
strongly challenged the assertion that there existed several types of diplomatic protection. In his view, it would
be truer to say that there were different ways of exercising it, namely, through diplomatic channels or through
the courts. A State might well transfer its diplomatic functions without necessarily transferring its legal functions.
31. As for military occupation, he also strongly opposed
the idea that some occupations were legitimate and others
not. That idea was based on a confusion between jus ad
bellum and jus in bello.
32. Since, however, the Commission had in any case
decided not to include the case of persons living in occupied territories in the draft articles, the question of an
occupation’s legitimacy was of no importance.
33. Mr. DUGARD (Special Rapporteur), introduced
draft articles 23 to 25, which appeared in paragraph 14
of the report and related to questions arising from the
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relationship between protection by an international organization and diplomatic protection.
34. With regard to article 23, he said that a distinction should be drawn between the functional protection
offered by international organizations to their agents and
diplomatic protection as such. Although there were similarities between the two types of protection, there were
also differences. Diplomatic protection was a mechanism
designed to secure reparation for injury to the national
of a State, premised on the principle that an injury to a
national was an injury to the State itself. Functional protection, on the other hand, was a method for promoting
the efficient functioning of an international organization
by ensuring respect for its agents. Protection of an agent
by an international organization was thus inherently different from diplomatic protection. Moreover, there were
so many uncertainties relating to such protection that it
was difficult to discern any clear customary rules on the
subject. That was why it seemed best to exclude the subject from the current study and to make that clear in a saving clause along the lines of article 23. The Commission
might wish to express an opinion as to whether functional
protection belonged in the study on the responsibility of
international organizations.
35. Draft article 24 related to the right of a State to exercise diplomatic protection against an international organization. That was clearly a subject related to diplomatic
protection, but it seemed rather to belong to the Commission’s study on the responsibility of international organizations, which would largely be concerned with issues of
attribution, responsibility and reparation. He would therefore have no objection to the deletion of that provision.
36. Draft article 25, which dealt with the right of a State
to exercise diplomatic protection in respect of a national
who was also an agent of an international organization,
clearly belonged to the current study. Basically, it aimed
to preserve the right of a State to exercise diplomatic protection on its own behalf in cases where that right might
conflict with the right of international organizations to
exercise functional protection. ICJ had addressed the
question in the Reparation for Injuries case, but had not
provided any guidelines as to how to address the competition between functional and diplomatic protection. It had,
however, stated that the important principle was that there
should be no duplication of payment of damage by the
defendant State.
37. Paragraph 25 of the report listed four issues that
warranted consideration in that context, namely the possibility of multiple claims, the right of the United Nations
to bring a claim on behalf of an agent against the agent’s
State of nationality, the question whether it was possible
to distinguish clearly between functional and diplomatic
protection and the priority of claims. The first two issues
did not present a serious problem and there was no need to
make special mention of them in a draft article on diplomatic protection. The third raised the question of the duties
performed by the agents of an international organization
which entitled them to functional protection. According to
the Court, the United Nations had the right of protection
where a staff member was injured while performing his
official duties, but not where the injury occurred in the
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course of a private activity. The question of limits to be
placed on acts falling within the performance of official
duties was even more controversial. In view of the uncertainties surrounding the meaning of the term “agent” and
of the scope of official duties, it seemed unwise to draft
a provision to the effect that functional protection might
be exercised by an international organization in respect
of injury to an agent incurred in the course of performing
official duties.
38. With regard to the need to reconcile competing
claims, some authorities, including Eagleton, considered that priority should be given to functional protection
where it was in conflict with diplomatic protection.4 There
was substance in the arguments advanced by Eagleton,
but it was not quite clear whether his reasoning applied
to organizations other than the United Nations. Moreover,
there was no support in State practice for according such
priority, which would leave the State with only a residual
right. The Commission would thus need to decide, first,
whether to include a provision relating to the priority of
claims. If it did so, it would then need to decide whether
to include a provision along the lines of draft article 25
and omit the text currently in square brackets, in which
case it would be left to the parties concerned to negotiate solutions based on goodwill and common sense, or,
on the other hand, to include the text in square brackets,
thus indicating that the international organization had the
prior right while the agent’s State of nationality had only
a residual right.
39. Article 26, which appeared later in the report, consisted of a general saving clause on the right of a State
other than the State of nationality of an injured person to
exercise diplomatic protection in respect of that person or
the right of an injured person to bring a claim in his own
right. That right had been recognized in article 48 of the
draft articles on responsibility of States for internationally
wrongful acts adopted by the Commission at its fifty-third
session.5
40. Lastly, he recalled that at the previous session he
had proposed a saving clause on the right of corporations to bring proceedings under bilateral and multilateral
investment treaties and it had been suggested at that time
that he should produce a more general clause that would
also cover the case of human rights conventions. That was
the reason for the alternative version of article 21 in paragraphs 41 to 43 of the report. If members preferred the
new wording, the text could be forwarded to the Drafting
Committee, which would consider article 21 during the
current session.
41. Mr. GAJA said that, in order to analyse the four
“without prejudice clauses” proposed by the Special Rapporteur, it was necessary to consider how they related to
the scope of the draft articles. According to article 1, diplomatic protection consisted of resort to diplomatic action
or other means of peaceful settlement by a State adopting
in its own right the cause of one of its nationals in respect
4
See C. Eagleton, “International organization and the law of responsibility”, Recueil des cours de l’Académie de droit international de La
Haye, 1950–I, pp. 361–363.
5
Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 26–30,
para. 76.

Back to the contents

10

Summary records of the first part of the fifty-sixth session

of an injury to that national arising from an internationally wrongful act of another State. In a nutshell, diplomatic protection was action taken by one State in respect
of a wrongful act allegedly committed by another State.
The first two “without prejudice” provisions concerned
cases in which diplomatic protection was exercised by an
international organization (art. 23) or against an international organization (art. 24). Since they did not provide an
exception to the scope of the draft articles as defined in
article 1, they were not strictly necessary.
42. On the other hand, the relationship between the
diplomatic protection exercised by a State and the diplomatic protection exercised by an international organization should not be the subject of a “without prejudice”
provision as in article 25. He agreed with the Special Rapporteur that the portion of the passage in square brackets could be omitted; however, if it was deleted, the text
would simply apply the general rule and could no longer
be considered to be a “without prejudice clause”. Article
25 would no longer serve any purpose and would thus
have to be deleted in its entirety. He preferred that solution; however, if the article was to be retained, it would
have to be reworded to read along the following lines:
“A State may exercise diplomatic protection of a national
irrespective of any entitlement that an international
organization may have to protect the same person because
that person is one of its agents.”
43. While he would prefer to see article 25 deleted, if
it was not, he would like the wording “without prejudice
…” to be removed and the text to state in positive terms
what flowed naturally from the rest of the draft articles.
44. The “without prejudice clause” in article 26 did,
however, make an important clarification. The set of draft
articles as a whole and, to a large extent, current practice
seemed also to cover cases in which a State of nationality brought a claim on behalf of a national because of
an infringement of human rights. In any case, article 1
did not seem to exclude that possibility. However, since a
State other than the State of nationality could also invoke
human rights that had been infringed by another State,
one had to say that diplomatic protection was not the end
of the matter, since any State could invoke responsibility
and, what was more, other rights besides human rights
might be involved.
45. The wording of article 26 was not entirely satisfactory, for it ought to state more clearly that the fact that a
State was entitled to exercise diplomatic protection did not
preclude other States or individuals from bringing a claim
under international law. If that was the idea that the Commission wished to convey, however, the alternative version of article 21 was not the solution because it referred
to human rights treaties or possibly to some investment
treaties, but did not deal with the non-exclusive nature of
diplomatic protection.
46. Mr. PELLET said that he had been only partly convinced by the explanations that the Special Rapporteur
had provided at the previous day’s meeting in response to
his ad hoc statement. He had been particularly disturbed
by the comment relating to diplomatic protection by an
international organization or an administering State. It

was correct that, if one excluded questions relating to
such situations, the problem was largely obsolete: mandates and trust territories no longer existed and neither
did protectorates, at least not officially. As to cases of
military occupation, he was convinced that such situations were governed by the law of armed conflict and thus
had no place in the draft articles. That being said, non-
self-governing territories—a euphemism for colonies—
still constituted, unfortunately, a situation that was no less
specific for being limited. Yet such territories, and not
only Hong Kong or Macao until recently, enjoyed a different status under the Charter of the United Nations that
was distinct from that of the administering State, and it
was not entirely superfluous to say in such cases that the
administering Power could exercise diplomatic protection in respect of nationals of those territories. Territories
under the control of international organizations should
not be included in that category: not, as had been said,
because they constituted situations that were too diverse
or too temporary or because there was insufficient practice in that area—even if Kosovo and East Timor were
the only examples, they were quite enough—but because
they had to do with international organizations and it was
more sensible to limit the draft to States.
47. As to the Special Rapporteur’s second suggested
topic to be dropped, he believed, like Mr. Gaja, Mr.
Brownlie and Ms. Escarameia, that that subject should be
dealt with in the draft, if only in the form of a reference
to the rules set out in articles 45 (c) and 46 of the Vienna
Convention on Diplomatic Relations. With regard to the
transfer of claims and subrogation, he did not object in
principle to what the Special Rapporteur had written in
paragraphs 10 to 13 of his report. It just seemed to him
that all of that had to do with very specific problems that
often arose in inter-State practice and for that reason the
“evidence” cited by the Special Rapporteur ought to be
reflected, and perhaps spelled out, in the draft. That led
him to wonder about one problem in particular. The Special Rapporteur referred to the rule of continuous nationality, set out in draft article 4, which the Commission had
adopted at its fifty-fourth session, in 2002.6 However,
paragraph 2 of that article introduced an important mitigation to the principle of continuous nationality. He wondered whether the Commission might consider the possibility of incorporating that mitigation in the event that
the “claim” was transferred to a new claimant. It was not
at all clear that it would be necessary in all cases to insist
on the continuity of claims and he did not a priori see any
reason to do so if the change of nationality of the claim
following a transfer was “unrelated to the bringing of the
claim”, to use the wording of draft article 4, paragraph 2.
In any event, those were important and complex issues
that could not be dismissed out of hand.
48. Two other points that were particularly dear to him
were the “clean hands” doctrine and the consequences
of diplomatic protection. The basic idea underlying
“clean hands” was that, when a subject of international
law sought to invoke the international responsibility of
another subject of international law even though it had
itself committed a violation of the law in the same context, the situation had certain consequences. However,
6

See footnote 1 above.
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what was important in such situations was that the consequences were quite different, depending on whether the
context was one of inter-State relations—in other words,
to use standard French legal terminology, in the context
of an “immediate” injury—or one of diplomatic protection, which involved a “mediate” injury. In the first case,
intersecting violations of the law could only be violations
of international law and, if a State had violated a rule
of international law in respect of another State which it
deemed responsible for a violation in respect of it, it was
still entitled to formulate a claim. Its own violation constituted neither grounds for inadmissibility nor a circumstance precluding wrongfulness.
Organization of work of the session (continued)
[Agenda item 1]
49. Mr. RODRÍGUEZ CEDEÑO (Chairperson of the
Drafting Committee) said that the Drafting Committee
on the topic of diplomatic protection would be composed
of Mr. Addo, Mr. Brownlie, Mr. Candioti, Mr. Chee, Ms.
Escarameia, Mr. Gaja, Mr. Kabatsi, Mr. Kolodkin, Mr.
Mansfield, Mr. Matheson, Mr. Niehaus, Mr. Sepúlveda
and Ms. Xue.
The meeting rose at 1 p.m.

2793rd MEETING
Wednesday, 5 May 2004, at 10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Baena Soares, Mr. Brownlie, Mr. Candioti, Mr. Chee, Mr. Comissário Afonso, Mr.
Dugard, Mr. Economides, Ms. Escarameia, Mr. Fomba,
Mr. Gaja, Mr. Galicki, Mr. Kabatsi, Mr. Kemicha, Mr.
Kolodkin, Mr. Koskenniemi, Mr. Mansfield, Mr. Matheson, Mr. Momtaz, Mr. Niehaus, Mr. Pambou-Tchivounda,
Mr. Pellet, Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño,
Mr. Sepúlveda, Ms. Xue, Mr. Yamada.

Diplomatic protection1 (continued) (A/CN.4/537,
sect. B, A/CN.4/538,2 A/CN.4/L.647 and Add.1)
[Agenda item 3]
Fifth report of the Special Rapporteur (continued)
1. Mr. PELLET said that although the Special Rapporteur had suggested that the Commission should not
take up the question of the “clean hands” doctrine in
the context of diplomatic protection and the question of
1
For the text of articles 1 to 10 of the draft articles on diplomatic
protection provisionally adopted by the Commission at its fifty-fourth
and fifty-fifth sessions, see Yearbook … 2003, vol. II (Part Two),
pp. 34–35, para. 152.
2
Reproduced in Yearbook … 2004, vol. II (Part One).
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the consequences of diplomatic protection, he himself
believed that they merited further consideration.
2. With regard to the “clean hands” doctrine, he had
already noted at the previous meeting that a situation in
which a State complaining of a violation of international
law by another State had itself violated international law
neither afforded grounds for inadmissibility nor constituted a circumstance precluding wrongfulness. In the
context of inter-State relations, the fact that two States
were in violation of international law did not preclude the
responsibility of both States being invoked.
3. On the question of inadmissibility, he drew attention to an article published in the Annuaire français de
droit international in 1964 by Professor Jean Salmon of
the Université Libre de Bruxelles, in which the writer had
meticulously demonstrated that there had never been a
finding of inadmissibility in a case involving the “clean
hands” doctrine.3 To the best of his knowledge, no court
had ever subsequently found that that doctrine automatically rendered a claim inadmissible. Moreover, Mr. James
Crawford, the Special Rapporteur on State responsibility,
had explicitly stated in his second report that the “clean
hands” doctrine did not constitute a circumstance precluding wrongfulness,4 and in 2001 the Commission had chosen not to include it in articles 20 to 25 of its draft articles
on responsibility of States for internationally wrongful
acts.5 There was at best a veiled allusion to the doctrine in
the reference to the “contribution to the injury by wilful or
negligent action or omission” in draft article 39.6 In other
words, in the event of intersecting violations of international law by two States, the consequences of one State’s
responsibility could be attenuated by the consequences of
the other’s responsibility.
4. ICJ had also demonstrated in a number of noted cases
that the violation of a rule of law by a claimant State in
no way precluded invocation of the responsibility of the
respondent State. A recent example was to be found in
the case concerning the Gabčíkovo-Nagymaros Project,
in which the Court had ruled, in its 1997 judgment, that
“Hungary, by its own conduct, had prejudiced its right to
terminate the Treaty; this would still have been the case
even if Czechoslovakia, by the time of the purported termination, had violated a provision essential to the accomplishment of the object or purpose of the Treaty” (p. 67,
para. 110). Thus the fact that both parties to the 1977
Treaty concerning the construction and operation of the
Gabčíkovo-Nagymaros system of locks7 might have violated it had absolutely no impact on the principle of Hungary’s responsibility or, a fortiori, on the admissibility of
Slovakia’s claim.
3
J. J. A. Salmon, “Des ‘mains propres’ comme condition de recevabilité des réclamations internationales”, Annuaire français de droit
international, vol. 10 (1964), pp. 225 et seq.
4
See Yearbook … 1999, vol. II (Part One), document A/CN.4/498
and Add.1–4, pp. 82–83, paras. 332–336. See also Yearbook … 1999,
vol. II (Part Two), p. 85, paras. 411–415.
5
See para. 9 of the commentary to Chapter V (Circumstances precluding wrongfulness) of the draft articles on the responsibility of a
State for internationally wrongful acts, Yearbook … 2001, vol. II (Part
Two) and corrigendum, p. 72.
6
See 2792nd meeting, footnote 5.
7
Signed in Budapest on 16 September 1977 (United Nations, Treaty
Series, vol. 1109, No. 17134, p. 211).
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5. The vague concept of “clean hands” was not very
different from the general principle of good faith in the
context of relations between States, and had no autonomous consequences and little practical effect on the general rules of international responsibility. However, in the
context of diplomatic protection, which involved relations between States and individuals, the concept took on
new significance: it became functional, for in the absence
of “clean hands” the exercise of diplomatic protection
was paralysed. If a private individual who enjoyed diplomatic protection violated either the internal law of the
protecting State—and it should be noted that internal law
played no role at all in cases involving relations between
States—or international law, then in the general context
of the claim, the State called upon to exercise protection
could no longer do so. A good example of such a situation was the decision rendered in 1898 in the Ben Tillett
arbitration case. The solution applied in that case had subsequently been applied in numerous cases in which the
“clean hands” doctrine effectively rendered a request for
diplomatic protection inadmissible. The fact that the doctrine produced an effect only in the context of diplomatic
protection was more than ample reason for the Commission to explore it further.
6. As he had reread the draft articles adopted by the
Commission thus far, it had occurred to him that if the
Commission went no further, it would not be adopting a
set of draft articles on diplomatic protection, but rather
a text on the conditions for the exercise of diplomatic
protection, a much more restricted topic. At least one
essential element would be missing, namely the effects or
consequences of diplomatic protection, and without it the
draft articles would be, as it were, lopsided.
7. It was possible that article 1, paragraph 1, which had
been drafted on the basis of the Mavrommatis formula,
could be construed to mean that the exercise of diplomatic
protection called into question the international responsibility of a State that carried out an internationally wrongful act. However, basing himself on the notion that “what
goes without saying is better made explicit”, he suggested
that the draft articles ought to contain a second part that
dealt specifically with the consequences of diplomatic
protection. Such a section should begin quite simply
by recalling an obvious truth, namely that in exercising
diplomatic protection in respect of one of its nationals a
State sought to invoke the international responsibility of
another State that had injured its rights in the person of its
national. Once that principle had been clearly recalled, the
Commission should spell out clearly what consequences
the exercise of diplomatic protection would have.
8. Without wishing to give the Commission a lesson on
the rudiments of international law, he nevertheless wished
to go into the matter in some detail. The proposed new section should have two chapters, one dealing with the usual
legal consequences of the exercise of diplomatic protection, the other with the effects of diplomatic protection on
other forms of invoking international responsibility.
9. The first chapter would address a number of issues.
First, it should be noted that in exercising diplomatic
protection a State was expected to exercise its own right.
Yet the amount of any compensation provided in a case

involving diplomatic protection would be calculated on
the basis not of the injury to the State but of the injury to
the protected individual. That aspect of diplomatic protection seemed difficult to reconcile with the Mavrommatis formula, yet it was that very illogicality that made it
necessary for the principle to be enunciated in the draft
articles.
10. Secondly, when a State exercised diplomatic protection, any compensation required of the State that had
committed an internationally wrongful act must be paid
not to the protected individual who had been injured but
to the protecting State, which in principle was free to use
it in any way it saw fit, even though doing so might appear
immoral.
11. One final element that might be considered among
the usual legal consequences of diplomatic protection
concerned the payment of compensation in cases of multiple claims. It should be made clear that such compensation could in no case exceed what was required as full
reparation for the injury suffered. The Special Rapporteur
had in fact touched on the subject of multiple claims in
paragraph 26 of his report (A/CN.4/538), where he noted
that ICJ had endorsed the principle in the Reparation for
Injuries case. However, the only mention of the principle related to the combination of diplomatic and functional protection, while the principle of non-duplication
of effects of protection was more general; moreover, it
should be mentioned not in articles 5 and 7, which dealt
with the conditions of the exercise of diplomatic protection, but in a separate section on consequences.
12. The second chapter of the new section should deal
with the effects of the exercise of diplomatic protection
on other forms of invoking a State’s international responsibility. That notion was somewhat linked to the notion
underlying draft articles 23 to 26 and the alternative formulation for draft article 21 as presented in the Special
Rapporteur’s report. However, he wished to address the
question more systematically by considering the relationship that existed between the various ways in which
a State’s international responsibility could be invoked,
diplomatic protection being one such way. Such an exercise should result, not in the formulation of simple saving
clauses, but in a clear and positive enunciation of the consequences of the exercise of diplomatic protection on the
other forms that invoking the international responsibility
of the State causing the injury could take. It was conceivable that the exercise of diplomatic protection might preclude a direct remedy or functional protection; the Special
Rapporteur had in fact raised the last-mentioned issue, but
he had not provided a solution to it, preferring to recommend a saving clause.
13. He found the wording of draft article 26 to be unduly
cautious. States and individuals both needed to know
whether the exercise of diplomatic protection in respect
of a national had the effect of paralysing or neutralizing
other means of invoking the international responsibility of a State. Likewise, when several States could act,
in accordance with the rules set out in article 48 of the
draft articles on State responsibility, it would be helpful
for them to know what the effects of the exercise of dip-
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lomatic protection by one of them would be on the others’
right to take action.
14. He understood the Special Rapporteur’s reluctance
to tackle the question of the exercise of protection by or
against an international organization. Yet it was clear that
if the Commission chose to use simple saving clauses
to address the questions of the relationship between the
different forms of protection exercised by States and the
remedies available to individuals, it would in fact be refusing to undertake the codification and progressive development of international law in the area of the relationship
between diplomatic protection and other forms of action.
The Commission must not suppose that if it dealt with the
question of the active or passive responsibilities of international organizations only when considering the work
done by the Special Rapporteur on that topic, it would
not eventually have to revert to consideration of the very
issues he was raising at present.
15. Turning to draft articles 23 to 25, he agreed with the
Special Rapporteur that simple saving clauses were sufficient in the case of all three articles. All three dealt too
closely with the responsibility of international organizations and its relationship to State responsibility, and the
issues raised could be dealt with in greater detail at a later
stage in the context of the work of the Special Rapporteur for the topic. He agreed with the Special Rapporteur
on diplomatic protection that the exercise of functional
protection by an international organization corresponded
to the exercise of diplomatic protection by a State in the
context of State responsibility. Nevertheless, that was no
reason to exclude it from the draft articles on the responsibility of international organizations, as the Special Rapporteur for that topic had seemed to be suggesting at the
previous meeting. The Commission’s separation of diplomatic protection from the larger question of State responsibility had been somewhat artificial and had been dictated by practical rather than intellectual considerations.
He hoped that a similar separation would not take place
when the Commission took up the responsibility of international organizations: functional protection was an integral part of that responsibility, and should be dealt with
under that topic as well as under the present one. He also
wondered whether the three articles 23, 24 and 25 might
not be combined into a single provision, along the lines
of article 57 of the draft articles on State responsibility, to
read: “These articles are without prejudice to any question
relating to the protection of a private individual by, or in
respect of, an international organization.”
16. If, however, the “triple saving clause” as presented
in the Special Rapporteur’s report was to be retained,
he would be, to say the least, somewhat opposed to the
approach based on Eagleton8 proposed by the Special
Rapporteur in respect of article 25. He failed to see why
a competent international organization exercising functional protection would have priority over a State or States
exercising diplomatic protection. Functional protection
was based on the key assumption that an international
official or agent must not rely on the protection of the
State of nationality if he or she suffered an injury while
in the service of the international organization. It was the
8

See 2792nd meeting, footnote 4.
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international civil servant’s independence that was his
or her defining feature, and that independence would be
jeopardized by any intervention by the State of nationality. That reasoning had been upheld by ICJ in its advisory opinion of 1949 on the Reparation for Injuries case.
At the same time, there was no reason for the functional
protection afforded by an international organization to an
international official to prevail over the broader protection
afforded by the State of nationality, to which the official
retained all links. Functional protection was specifically
service-related, while the protection afforded by the State
of nationality was both broader and discretionary.
17. Although he took issue with the minimalist approach
adopted by the Special Rapporteur in his report with a
view to completing work on the topic by the end of the
present quinquennium, he was grateful to him for having
adroitly raised a number of problematic issues which, it
was to be hoped, would now be addressed.
18. The CHAIRPERSON invited members of the Commission to comment on the proposals put forward by Mr.
Pellet.
19. Mr. BROWNLIE, speaking on a point of order,
suggested that the list of speakers should be adhered to
and that any specific comments on Mr. Pellet’s statement
could be made once that list was exhausted.
20. Mr. PELLET suggested that members should
respond to the two separate matters he had raised in two
separate debates.
21. Mr. BROWNLIE said he would prefer to deliver the
statement he had prepared on the Special Rapporteur’s
report as a whole, rather than immediately responding to
the specific points made by Mr. Pellet.
22. Mr. Sreenivasa RAO said that Mr. Pellet’s contribution to the debate had been, as usual, engaging and
thought-provoking. The problem, however, was that diplomatic protection had been on the Commission’s agenda
for quite some years, and a finished product was now
required. He himself had in the past expressed surprise at
the Commission’s ability to expatiate on issues that were
sometimes of no practical relevance or utility. The important thing now was to address the topic of diplomatic
protection in a pragmatic manner, looking to the practical
outcome of the work, namely the creation of a regime that
would be comprehensible to and applicable by the States
to which it was addressed. The Special Rapporteur was
right to conclude that certain issues should not be dealt
with in the draft articles.
23. Mr. ECONOMIDES said he agreed with Mr. Pellet
that the “clean hands” doctrine and the consequences of
the exercise of diplomatic protection deserved fuller consideration. On “clean hands”, the Commission could do
no more than provide some guidance by inserting a paragraph in the commentary, for it was not yet in a position
to put forward a draft article. The consequences of diplomatic protection had been characterized by Mr. Pellet as
a means of invoking responsibility, but there was no need
to make that point, as it was implicit in the draft. On the
other hand, it might be useful to indicate that reparations
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were established on the basis of the injuries suffered by
the individual. The most thorny issue, however, was that
reparations were paid to the State, which, according to
the traditional doctrine, could do what it liked with them,
including pocketing them and giving nothing to the person who had suffered the injury. He was uncertain what
to do about that, short of indicating that the problem was
to be resolved by internal law. To reaffirm the absolute
right of States to compensation was consonant with the
classical practice of diplomatic protection, but would be
retrograde in today’s world. In any event the two issues
raised by Mr. Pellet merited consideration.
24. Mr. PELLET said he did not agree with Mr. Economides that a reference to “clean hands” should be inserted
in the commentary: if anything was to be said on the subject, it should be in the draft articles themselves. He agreed,
on the other hand, about the immorality of the practice
whereby States kept monies intended as reparation for
injuries suffered by individuals. The Commission’s job,
however, was to progressively develop international law;
and to state—as Mr. Economides had suggested—that the
practice fell within the purview of internal law might be a
relatively painless way of grasping that particular nettle.
25. Mr. Sreenivasa Rao’s suggestion that the Commission should race through the work on diplomatic protection was not to be taken seriously. The whole purpose
of the exercise was to produce something that would be
useful to States, and that could not be achieved through
half‑measures: a comprehensive, in-depth study of the
entire topic was required. The truth of the matter was that
the Commission’s reputation as a centre of excellence
had been somewhat tarnished of late, partly because of
its readiness to sacrifice thoroughness in the interests of
meeting deadlines.
26. Ms. ESCARAMEIA said that some of the important issues raised merited the creation of a working group
to study them further. Such issues included the “clean
hands” doctrine; diplomatic protection of individuals in
non-autonomous territories; and the consequences of the
exercise of diplomatic protection, specifically reparation.
One or two articles could be drafted on the latter point
without impeding the Commission’s overall progress in
its work.
27. Concerning the consequences in international law of
diplomatic protection, she was not convinced by Mr. Pellet’s argument that articles 23 to 25 should be merged into
one article. Although article 23 was merely a reminder
that the exercise of diplomatic protection was without
prejudice to functional protection, there was no harm in
retaining it, not only because it recognized a particular
issue dealt with in the Reparation for Injuries case but
also because it clarified certain situations. It could be
dealt with in the future under a separate topic, although
not under that of responsibility of international organizations, since what was at issue was not a responsibility but
a right.
28. The matter covered in article 24, the exercise by
a State of diplomatic protection against an international
organization, would be better dealt with under the topic
of responsibility of international organizations, but there

was no harm in retaining the article in the present draft
as a reminder. Article 25, on conflict between the State
and an international organization, was useful. The bracketed words should not be retained, however, because they
indicated that the exercise of functional protection by an
international organization took precedence over the exercise by a State of diplomatic protection. That was not
always the case: it was sometimes difficult to know in
what capacity the individual had suffered the injury, or
to be sure that the international organization had relinquished the right to exercise functional protection and that
the State could step in. She could not accept the analogy
with multiple nationalities.
29. In summary, therefore, articles 23 to 25 should
be retained: they were more than “without prejudice”
clauses and served as reminders of issues that needed to
be addressed under other topics.
30. Article 26 should be retained, but redrafted as suggested by Mr. Gaja at the previous meeting. Protection
under human rights treaties needed to be mentioned.
Human rights law was not lex specialis vis-à-vis diplomatic protection and the reverse was also true. A clear
statement should be made to the effect that “diplomatic
protection does not preclude other mechanisms of protection of rights of individuals”.
31. She did not support the alternative formulation for
article 21, since bilateral investment treaties and human
rights treaties were separate issues that should be dealt
with separately.
32. Mr. ECONOMIDES said that he agreed with the
Special Rapporteur and several previous speakers that the
question of diplomatic protection by a State or international organization that administered a territory, de jure
or de facto, in accordance with international law should
not be covered in the draft. It was of very limited practical
import and should be dealt with on the basis of a special
agreement between the administering State or international organization and the administered State or territory
or, in the absence of such an agreement, on the basis of
customary international law, which in any event would
apply to all matters not specifically addressed in the draft
articles. The commentary should make it clear that the
unlawful acquisition of a territory did not open the door
for an aggressor to exercise diplomatic protection.
33. He agreed with the Special Rapporteur’s views
about the delegation of the right of diplomatic protection.
Article 8 c of the Treaty on European Union (Maastricht
Treaty) had nothing to do with diplomatic protection as
it was understood in the draft articles. The Treaty did not
mean that a State espoused an international claim by one
of its nationals against another State, but rather that an
embassy or consulate provided its nationals with normal,
routine diplomatic or consular assistance in foreign countries with which it had diplomatic and consular relations.
Diplomatic protection within the meaning of the draft
articles entailed the settlement of an international dispute
between States, whereas normal diplomatic or consular
assistance entailed the exercise of a number of diplomatic
and consular functions on behalf of nationals in foreign
countries. He referred in particular to article 3 of the
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Vienna Convention on Diplomatic Relations and to article 5 of the Vienna Convention on Consular Relations. He
personally considered that the right to exercise diplomatic
protection as defined in article 1 of the draft was a sovereign right par excellence, one that could not be delegated
to another State.
34. On the transfer of claims, he could accept as a new
rule and as part of the progressive development of international law the thesis that succession of a claim to a foreign national on death was not an obstacle to the exercise
of diplomatic protection if all other conditions obtained.
Such a rule, which would introduce an exception to the
principle of continuity of nationality, was equitable and
would be well received.
35. Turning to the relationship between diplomatic
protection and protection by an international organization, he agreed that the so-called “functional” protection
exercised by an international organization should be considered under the topic of responsibility of international
organizations or even as a separate topic, but not in the
context of the topic of diplomatic protection exercised by
States. There were significant differences between the two
institutions on many points. The inclusion in the draft of
a simple saving clause like that in article 23 was useful in
order not to encroach upon or prejudge the content of the
functional protection exercised by international organizations. On the other hand, he had doubts about the relevance
of article 24, as it dealt with a matter that was beyond the
scope of the draft articles, which related exclusively to the
diplomatic protection exercised by States. Similarly, he
was unhappy with article 25 because it went too far and
because if the text in brackets was included it could raise
more problems than it solved, whereas without that text it
merely stated the obvious.
36. On article 26 and the alternative version for article
21, he remained convinced that instead of adopting “without prejudice” clauses it was necessary to go further and
give special international procedures priority over diplomatic protection. In law, what was specific took precedence over what was general, just as a later act prevailed
over an earlier one. Diplomatic protection was an ancient,
unwieldy and often political institution, often exercised
by States as a last resort and systematically avoided by
small States, especially when they were confronted with
stronger States. That institution must now give way to
special international procedures that pursued the same
goals as diplomatic protection, namely procedures for
protection of human rights and of investments and other
similar procedures instituted by international treaties different in character from the customary institution of diplomatic protection. Article 26 should accordingly read:
“These articles shall not apply when the State of nationality or another State acting on behalf of an individual or an
individual acting alone brings international proceedings
against another State with the same purpose as diplomatic
protection in order to obtain compensation for damage
caused by an internationally wrongful act.” Provision
could be made for diplomatic protection to come into
play in the event of the failure of a special international
procedure, for example when a State refused to pay the
compensation awarded.
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37. Mr. BROWNLIE said he greatly appreciated the
report, and also the important and creative tour d’horizon
given by Mr. Pellet, who had raised problems about which
the Commission should be thinking. However, careful
thought had to be given to whether the Commission should
now make important programmatic decisions that would
have major implications for the Special Rapporteur. The
topic of diplomatic protection must be completed, and the
issues raised by Mr. Pellet were important enough to warrant becoming part of a separate project. That was the sort
of issue that should be discussed by the Planning Group.
38. He did not accept Mr. Pellet’s definition of the purpose of diplomatic protection. State responsibility was
complementary to but different from diplomatic protection; their functions were related but different. Diplomatic
protection was about identifying and protecting, as a legal
matter, the interests of States. Indeed, the Special Rapporteur might be asked to do an in‑depth study of the problem
of priority of claims. He was thinking not of claims by
different institutions—States as opposed to international
organizations—but rather of more ordinary situations. In
the Lockerbie cases, for instance, the priority of claims
as between the United States and the United Kingdom
must obviously have posed a problem, which had been
resolved in a practical manner.
39. Another possibility for further efforts relating to diplomatic protection would be the definition of State interests. Recent events had revealed the problem of whether
a State held the right to a name and a flag and whether
outside authorities could oblige it to change them. Diplomatic protection was also closely related to admissibility
of claims, a subject which was rarely brought up in the
discussion and which depended on the definition of State
interests.
40. Reverting to his earlier remarks on delegation of the
right of diplomatic protection and the transfer of claims,
he said that he had some sympathy with the statement just
made by Mr. Economides. For a State to ask another State
to act on its behalf in diplomatic protection was probably
a simple case of international agency, which was not the
same as transfer of the right to exercise diplomatic protection. He did not think the Special Rapporteur should be
asked to reconsider that issue, although he was inclined
to support Mr. Koskenniemi’s suggestion that there might
be some kind of saving clause to tell the reader that the
exercise of diplomatic protection on behalf of other States
was a possible eventuality.
41. He had no particular problem with article 26, which,
though it merely stated the obvious, had an expository
role. However, he was uneasy about articles 23, 24 and
25, and suspected that the first and last, at any rate, should
be dispensed with. The Special Rapporteur sometimes
had a tendency to labour in his neighbour’s vineyard,
and the content of those provisions did not, in his view,
fall under diplomatic protection. There might possibly be
room, however, for a more general, single proviso of the
type suggested by Mr. Pellet.
42. He would turn with some reluctance to the “clean
hands” doctrine, which, in his view, was a non-subject.
Mr. Pellet had referred to an arbitration case from 1898.
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There was little or no evidence of the existence of a doctrine in general international law called the “clean hands”
doctrine, and even if there were, he agreed with the Special Rapporteur that it had nothing to do with the exercise of diplomatic protection. Quite often in international
litigation, as in the Barcelona Traction case, the Certain
Phosphate Lands in Nauru case or the Oil Platforms case,
as well as in the jurisdiction phase of the recent NATO
cases (Legality of Use of Force cases), “clean hands” had
been cited as a matter of admissibility or propriety. That
was a major source of confusion, because, given the way
in which cases were fought, admissibility often involved
elements of prejudice. ICJ had shown no tendency to
adopt or encourage references to the “clean hands” doctrine. Mr. Pellet had referred to a number of perfectly
respectable principles of treaty law, and elements analogous to the “clean hands” doctrine were indeed present
in the law. The principle of “good faith” was related, but
it was not the same thing: it had considerable authority
behind it, whereas the “clean hands” doctrine did not. It
would make life unnecessarily difficult for the Special
Rapporteur if the Commission asked him to study the
non-subject of “clean hands”.
43. Mr. PELLET said that he continued to disagree
with the assertion that the “clean hands” doctrine did not
apply to diplomatic protection. None of the cases cited
by Mr. Brownlie involved such protection. Mr. Brownlie
was right that ICJ had not been receptive to references to
the “clean hands” doctrine; but that related only to cases
between States. He agreed with Mr. Brownlie that in proceedings between States the doctrine was inapplicable.
However, where a case involved an individual and a State
via diplomatic protection, the doctrine was relevant.
44. Mr. MOMTAZ said that he wished to begin by
reverting to the question as to whether the draft articles
should cover the protection of the inhabitants of a territory under enemy occupation. In his view, it was important to distinguish between, on the one hand, the inhabitants of a territory under enemy occupation who had the
nationality of the State whose territory had been occupied
following an armed conflict and, on the other, those who
were nationals of non-belligerent States. That distinction
was based on article 4 of the Geneva Convention relative
to the Protection of Civilian Persons in Time of War, of
August 12 1949, pursuant to which persons in the first category were protected. He agreed with the Special Rapporteur that such protection was not a question of diplomatic
protection, but fell within the purview of international
humanitarian law (paragraph 5 of the report). On the other
hand, he was puzzled by the Special Rapporteur’s reference to the Protocol Additional to the Geneva Conventions
of 12 August 1949 relating to the protection of victims of
non-international armed conflicts (Protocol II). There, the
notion of occupied territory was out of place: territories
occupied by belligerents during a domestic armed conflict
were not considered by international humanitarian law to
be occupied territories.
45. As to the second category, although a belligerent
State was under an obligation to respect foreigners residing in territories which it controlled or occupied, such
persons did not fall within the purview of international
humanitarian law and did not enjoy protection under

article 4 of the Geneva Convention relative to the Protection of Civilian Persons in Time of War, of 12 August
1949. Nothing prevented a State from exercising diplomatic protection on behalf of its nationals. The question
was whether such protection should be exercised vis-à-vis
the State occupying the territory or the State whose territory had been occupied. Of course, there was no point
in exercising diplomatic protection vis-à-vis the State
whose territory had been occupied, because it would have
no practical consequences. He noted that article 4 of the
Convention tended to blur the distinction between the
occupied and the occupying State with regard to the protection of foreigners resident in that territory; that was a
sensitive issue, and could have important legal and political consequences.
46. Turning to the next part of the report, on delegation
of the right of diplomatic protection and the transfer of
claims, he agreed with the Special Rapporteur that a belligerent State could not hand over to a neutral State the
protection of its nationals in an enemy State without the
latter’s consent (paragraph 8 of the report). In such cases,
it was more appropriate to speak of a Protecting Power,
which was the term used in the Geneva Convention relative to the Protection of Civilian Persons in Time of War,
of 12 August 1949, and the Protocol Additional to the
Geneva Conventions of 12 August 1949, and relating to
the protection of victims of international armed conflicts
(Protocol I).
47. He had doubts about the Special Rapporteur’s assertion that “the transfer of claims is regulated by the continuous nationality rule” (paragraph 13 of the report). That
rule should be applied with care, especially when State
succession took place following violence. In such cases,
of which there had been several in recent years, nationality was often imposed upon, and sometimes denied to, an
individual by the new State authorities, whereas in some
instances, the individual preferred to give up his nationality of origin for religious or ethnic reasons. The International Tribunal for the Former Yugoslavia had addressed
those painful questions and ruled in favour of abandoning
the requirement of a nationality link for certain categories
of victims. On the other hand, he shared the Special Rapporteur’s view on the functional protection of its agents
by an international organization and supported the line
of reasoning in paragraph 18 of the report. However, the
Special Rapporteur’s arguments concerned only universal
international organizations. In the case of regional organizations, especially the smallest among them, it was common practice for member States to appoint and pay their
agents. In such a situation, functional protection could not
and should not be exercised.
48. Lastly, with regard to the “clean hands” doctrine, he
drew attention to a recent ruling of the European Court
of Human Rights that appeared to contradict Mr. Pellet’s
assertion, namely the decision of 23 January 2002 on the
Slivenko case, cited by Flauss who, in a study on diplomatic protection and human rights, spoke of banishing
“clean hands” from international cases involving the protection of human rights, that doctrine being highly controversial in relations between States and individuals.9
9

J.-F. Flauss, “Protection diplomatique et protection internationale
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49. Mr. MATHESON said that, although the issues
raised by Mr. Pellet were interesting, the Commission
could not simply ask a working group to come up with
some quick drafting on the subject; the Special Rapporteur would have to be instructed to do a study of law and
policy and propose options. He was opposed to such an
approach, which would substantially delay the Commission’s work.
50. On the saving clauses in articles 23 to 25, he said
that those provisions were unnecessary and should be
omitted. It was sufficiently clear that the articles on diplomatic protection did not prejudice matters which they
did not cover, a point which could be elaborated upon in
the commentary. However, if the Commission decided
that it would be useful to include saving clauses on those
points, he had no quarrel with the substance of the proposed articles, except for the bracketed words in article
25, which strongly suggested that the right of an international organization to exercise functional protection on
behalf of its agents took priority over the right of the State
of that person’s nationality to exercise diplomatic protection and that a State could exercise diplomatic protection
only if the organization was unable or unwilling to exercise functional protection. If the bracketed language were
included, article 25 would not be a benign saving clause,
but one which would make an important and erroneous
substantive assertion about the scope of both diplomatic
and functional protection. It had already been pointed out
that the bracketed formulation was not consistent with
the opinion of ICJ in the Reparation for Injuries case, in
which, as the report noted (para. 23), the Court had found
that, in such a situation, “there is no rule of law which
assigns priority to the one or to the other, or which compels either the State or the Organization to refrain from
bringing an international claim” (p. 185). Rather, the
Court suggested that such cases could be easily resolved
by goodwill or common sense or, if desired, by formal
agreement. Nor, as the report further indicated, was there
any support in the practice of the United Nations or any
other international organization for giving such priority to
the organization. Clearly, international organizations had
a proper interest in the protection of their agents, and it
might be that in many cases the State of nationality should
defer to the organization as a matter of common sense
and good policy. However, that would not always be the
case, and it was easy to imagine circumstances in which
the State in question would be better able to protect its
nationals than would the organization, or in which both
the State and the organization might usefully offer protection. That was particularly important in that the article
was not limited to the United Nations, because there were
many international organizations whose ability to offer
protection was relatively weak. For all those reasons, he
was opposed to including the bracketed language.
51. Although the two additional saving clauses in the
form of a new article 26 and the alternative formulation for article 21 were not strictly necessary, he could
understand the desire to make clear that the articles on
diplomatic protection did not prejudice other rights and
remedies of States or individuals, particularly those under
des droits de l’homme”, Swiss Review of International and European
Law (1/2003), p. 16.
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bilateral investment treaties and human rights treaties.
There was probably no need for two separate provisions
on that point; perhaps the Drafting Committee could be
asked to come up with a single formulation that included
the substance of both.
52. Mr. COMISSÁRIO AFONSO, referring to the question of protection by an administering State or international organization, said that he agreed with the Special
Rapporteur that there was not enough evidence or sufficient practice to warrant codification or progressive
development. The cases of protectorates, mandates or
trust territories, besides the element of legitimacy referred
to by Mr. Brownlie, also lacked another fundamental prerequisite, namely statehood. While it was important to
address the question of diplomatic protection correctly,
the Commission should not regard such protection as a
panacea applicable to all situations.
53. On the delegation of the right of diplomatic protection, he agreed with Mr. Economides that article 8 c of
the Treaty on European Union (Maastricht Treaty) did not
encompass the concept of diplomatic protection as defined
in the draft articles. Article 8 c was a case of normal fulfilment of diplomatic functions as set out in the Vienna
Convention on Diplomatic Relations and the Vienna Convention on Consular Relations, pursuant to which diplomatic and consular missions were duty-bound to defend
and protect their nationals “within the limits permitted
by international law” (article 3, paragraph 1 (b), of the
Vienna Convention on Diplomatic Relations and article
5 (a) of the Vienna Convention on Consular Relations).
However, diplomatic protection was a completely different concept. Three elements helped distinguish between
diplomatic protection and the protection extended by diplomatic and consular missions to their nationals.
54. Firstly, the notion of injury arising from an internationally wrongful act did not arise in the context of the
functions of diplomatic and consular missions. Ambassadors or consuls could assist their nationals irrespective of
whether or not they had broken any of the laws of the host
country. Secondly, diplomatic protection did not depend
on the consent of other States. Thirdly, the State exercising diplomatic protection adopted in its own right the
cause of its national; that was not a function of diplomatic
and consular missions. Under diplomatic protection, once
a State took up the case, it became the sole claimant, as
seen in the Mavrommatis case.
55. He also agreed with the Special Rapporteur with
regard to the transfer of claims. He endorsed the fundamental thrust of draft articles 23, 24, 25 and 26, but wondered what their purpose was. Was the Special Rapporteur
trying to distinguish between diplomatic protection and
functional protection by an international organization? If
so, he personally felt that article 23 should be included
under the topic of responsibility of international organizations. Article 24 should simply enshrine the right of a
State to exercise diplomatic protection against an international organization. The same could apply to article 25.
He supported article 26, which should probably be considered to be an exception and could therefore be incorporated in article 7.
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56. Mr. KOLODKIN, referring to the delegation of the
right of diplomatic protection, said that diplomatic protection in the broad sense, namely as exercised within the
framework of the Vienna Convention on Diplomatic Relations and the Vienna Convention on Consular Relations,
differed from the subject of the draft articles, which was
diplomatic protection stricto sensu. The practice of delegating diplomatic protection in the broad sense existed
in the Russian Federation; for example, a provision to that
effect (art. 15) included in the Treaty on the establishment of a Union State between the Russian Federation
and Belarus clearly concerned diplomatic protection in
the broad sense.10 He suggested elaborating on the right
of diplomatic protection in the commentary.
57. He agreed with the Special Rapporteur that the topics raised in his introduction should not be included in the
draft articles and that the Commission must conclude its
study of the subject within the remaining three years of
the current quinquennium (paragraph 3 of the report). The
message from the Sixth Committee was clear; the Commission should focus on completing the draft articles on
first reading, rather than dwelling on complex questions.
58. He had reservations about the need to retain draft
articles 23 to 26, and especially articles 23 and 24. Article 23 dealt with functional protection. As indicated in
paragraph 18 of the report, however, protection of an
agent by an international organization was different from
diplomatic protection. It was therefore clear, even in the
absence of article 23, that the provisions on diplomatic
protection contained in the draft articles were without
prejudice to the right of functional protection and it was
unnecessary to spell the provision out. The same applied
to article 24. The draft articles related to the diplomatic
protection of a person injured by another State. By definition, therefore, they could not prejudice the right to diplomatic protection from an international organization.
59. The retention of the first part of draft article 25, on
the other hand, was desirable, although not essential. The
text in square brackets, which assigned priority to the
international organization in the exercise of protection,
was largely based on the arguments by Eagleton, quoted
in paragraph 34 of the report, which he found unconvincing. He greatly preferred the logic of ICJ, which, in the
Reparation for Injuries case, had not given preference to
functional over diplomatic protection. The retention of the
first part of draft article 25, together with the commentary,
would be a useful confirmation of the proposition that an
international organization did not have a priority right of
protection.
60. Draft article 26—at least, in its current form—did
not seem necessary. The right of a State other than the
State of nationality to exercise diplomatic protection as
the result of an internationally wrongful act had nothing to do with diplomatic protection, which was based
on the principle of reciprocity. It was clear, even without
the draft article, that provisions on diplomatic protection
were without prejudice to such rights, which related to
erga omnes obligations in the field of human rights. The
10
Signed at Moscow on 8 December 1999 (United Nations, Treaty
Series, vol. 2121, No. 36929, p. 13).

analogy with article 33 of the articles on responsibility
of States for internationally wrongful acts that had been
adopted by the Commission at its fifty-third session, in
which the question of which entities apart from Governments had rights relating to responsibility, was hardly
appropriate. Chapter I of Part Two of the draft articles
on State responsibility, indeed, referred only to States.
It had therefore been logical to include in it a “without
prejudice” clause concerning the rights of other persons
or entities. As it stood, the provision had no place in the
draft articles on diplomatic protection.
61. The alternative formulation for draft article 21 confirmed that the discussion on the draft article from the
previous session had been of some use. He remained
doubtful, however, as to whether the article should relate
to natural as well as to legal persons. One conclusion that
could be drawn from the alternative formulation was that
the articles on diplomatic protection were without prejudice to the right to invoke procedures under the human
rights treaties. The important factor, to his mind, was, on
the contrary, that the right to invoke procedures under
such treaties was without prejudice to the right to diplomatic protection.
62. Ms. XUE said that the fifth report on diplomatic protection, which dealt with issues that did not fall within the
traditional domain of the topic, was commendable, since
it would help clarify the nature and scope of the draft articles. The report raised five major issues.
63. With regard to protection by an administering State
or international organization, she agreed with the Special
Rapporteur that such protection should not be covered
under the draft articles, for several reasons. Firstly, the
international legal order had changed and the examples
given in the report related to obsolete institutions such
as protectorates, mandates and trusteeship. At the previous meeting, Ms. Escarameia had referred to the case of
Macao. Whatever the facts of the specific cases, it was
clear that, although Macao and Hong Kong had not been
placed under the Trusteeship Council as former colonies, they had undoubtedly been vestiges of a colonial
past. The definition of an administered territory could,
as pointed out at the previous meeting, be quite broad in
the context of modern international relations. While the
prevailing view in the Commission had clearly been that
military occupations should be excluded, there had been
some sympathy for the inclusion of a territory administered by an international organization. She could not concur, not only because that situation was politically sensitive or difficult to codify—there being little evidence of
State practice—but also because it was contrary to the
law. Although historically rooted in foreign intervention,
the right to exercise diplomatic protection was currently
regarded rather as the inherent sovereign right of a State,
whereas an administering Power, which was transitional
in nature, could exercise only such rights and perform
only such duties over the territory concerned as were conferred or imposed on it, respectively. No general rules on
diplomatic protection should be developed so as to give
an administering Power quasi-sovereign status. Moreover, what little evidence there was of general State practice in that regard did not indicate that the administered
territory was not entitled to protection by the occupying
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Power. On the contrary, the latter was obliged, under the
terms of its mandate, to provide such protection. Indeed,
if all types of international claim for remedy or diplomatic and consular representation were characterized as
diplomatic protection, the case of an administered territory could also become more complicated. In essence, the
right to exercise diplomatic protection was intended to
meet both national and individual interests. A transitional
Power should not be recognized as having such a right
under the general rules of international law on diplomatic
protection.
64. The traditional concept of diplomatic protection
had some similarities with protection by diplomatic and
consular missions, but the two concepts were nonetheless
inherently different. In the latter case, where diplomatic
relations were broken off or had never existed, or where
financial constraints prevented the establishment of a
mission, it was understandable that a State should request
a neutral or friendly State to look after its interests and
nationals in the receiving State. Such delegation, though
generally technical and limited, still needed the agreement of the three parties concerned, as provided by the
Vienna Convention on Diplomatic Relations. It did not
include the right to exercise diplomatic protection, and
the Convention should not be so interpreted.
65. In the case of diplomatic protection, on the other
hand, the claimant State was not constrained by such factors. It was worth considering why a State should want to
delegate such a right to another State. One reason might
be to place the claimant State in a stronger negotiating
position. The Commission should therefore tread warily.
Although there might be no hard rules prohibiting such
delegation in international law, the fact that States consistently stressed the nationality link between the claimant
and the injured individual and the principle of continuous
nationality could well be interpreted to mean that such a
right should be exercised by the State of nationality only
and not by others.
66. In paragraph 8 of the report, article 8 c of the Treaty
on European Union (Maastricht Treaty) was cited as an
example of the right of diplomatic protection being delegated by one State to another. A careful reading of the
article, however, showed that the protection referred to
was different from diplomatic protection: it referred only
to the protection rendered by diplomatic missions under
the terms of the Vienna Convention on Diplomatic Relations. Although such delegation in the case of the European Union was no different from the normal diplomatic
practice, it nonetheless needed to be arranged among
the member States and negotiated with third States. The
European Union was undergoing a process of integration
and some competences were being gradually transferred
from member States to the Union. However, at the present
juncture it was difficult to imagine that diplomatic protection could be exercised regardless of the nationality
of the individual concerned. She therefore agreed with
the Special Rapporteur that the delegation of the
right of diplomatic protection was not a topic ripe for
codification.
67. With regard to articles 23 to 26, she said that draft article 23 confirmed, firstly, that an international organization
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was entitled to exercise protection of its agent injured by
a State in breach of its international obligation, and, secondly, that diplomatic protection was different from functional protection. The draft article did not, however, shed
much light on what constituted functional protection, or
on the nature of the relations between functional and diplomatic protection. As stated in paragraph 17, there were
many unanswered questions relating to functional protection, questions which should be clarified before it could be
decided whether such protection formed a separate legal
regime or was just an exception to the rule of diplomatic
protection. The number of imponderables—the definition
of “agent”, the scope of functions, the characterization of
the performance of official duties and the types of international organization to be covered—was so great that
the topic of responsibility of international organizations
might not answer all the questions raised.
68. It was hard to comment on draft article 24, since
situations could vary from case to case and from organization to organization. Two kinds of situation could be
implied: where the injured national was not related to the
international organization, or where such national was its
agent. It was not clear whether the draft article applied to
the first situation, the second, or both. The former case
might seem suitable for diplomatic protection, but special treaties—conferring privileges or immunities on the
organization and its agents—often governed such matters,
so that diplomatic protection seldom came into play.
69. In situations where no treaty existed, there were
other policy considerations that might help explain the
status of the law. Firstly, when an international organization was alleged to have caused injury to its agent in
breach of its international obligations, the matter was very
likely to concern the organization’s internal affairs. The
essential question was therefore whether the organization
had provided for any meaningful and effective mechanism for the settlement of disputes, whereby member
States could ensure that their nationals working for the
organization were fairly treated and their rights respected.
Such an approach enabled all agents, whether or not their
State of nationality was willing or able to exercise diplomatic protection, to receive equal protection under the
organization’s legal procedure. Moreover, although a
State had the right to make representations on behalf of
its nationals, the formal exercise of diplomatic protection
against an organization such as the United Nations would
be in the nature of a political rather than a legal act. Rules
governing the international responsibility of international
organizations might therefore be appropriate.
70. Draft article 25 was in line with draft article 1: a
State was entitled to exercise diplomatic protection,
regardless of the injured national’s profession. In practice,
however, everything depended on the specific situation.
If the square brackets were retained, priority was given
to the organization’s right to exercise protection and the
functional relationship of the individual with the organization was regarded as preponderant, as in the case of dual
nationality. She was not convinced by that argument. In
practice, such priority was a matter of convenience or an
obligation on the organization. If the text currently within
square brackets were deleted, however, the matter of
competing claims would be left to the two parties to work
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out between themselves. As before, much depended on
the circumstances of each case. Moreover, if injury was
caused to people of different nationalities and the organization concerned did not exercise functional protection,
the question arose as to whether several States should be
allowed to exercise diplomatic protection. It was doubtful
to what extent functional protection was related to diplomatic protection and she was not convinced that the articles should be included in the draft.
71. Draft article 26 was potentially very controversial.
Firstly, it might be a serious departure from the basic
principles of diplomatic protection, as it could imply
that under certain circumstances protection equivalent
to diplomatic protection could be exercised by a State
other than the State of nationality. Secondly, it contained
the questionable implication that a State could exercise
other forms of protection in parallel to diplomatic protection. More importantly, the articles on State responsibility cited could not claim to be lex lata, although
they might be de lege ferenda. Some of the content of
the draft articles remained controversial among States,
particularly the question of whether a State other than
the injured State was entitled to claim on behalf of the
injured State or the international community. Draft article 26 was thus a substantial departure from generally
accepted State practice and States’ common understanding of the law on diplomatic protection. She would
prefer to see it deleted.
72. The alternative formulation for article 21 was an
improvement, but still tried to cover every situation relating to the protection of foreign investment, whereas priority should be given to bilateral treaties, to which States
attached the greatest importance. She therefore suggested
a further amendment, with the addition of the words: “In
case of disputes relating to foreign investment, bilateral
treaties on foreign investment should be given priority.”
73. Mr. Sreenivasa RAO said that at the previous meeting he had supported the Special Rapporteur’s submission
that the issues of protection by an administering State or
international organization, the delegation of the right of
diplomatic protection and the transfer of claims need not
be brought under the scope of the draft articles. Their
exclusion—as further debate had amply brought out—
was desirable for both policy and practical reasons.
74. With regard to draft article 23, he concurred with
the Special Rapporteur’s recommendation that the question of functional protection extended by international
organizations to agents for the acts that they performed
in the course of their duties should be excluded from the
present topic. That did not, however, necessarily mean
that the issue should be deemed to fall within the scope
of the topic of responsibility of international organizations. More reflection was needed and he was confident
that the Special Rapporteur for the latter topic would
give the matter further thought, since that topic dealt
with the legal consequences of the wrongful conduct of
international organizations, whereas functional protection
was essentially an entitlement and a duty of a different
nature.
75. Draft article 24 raised a different problem. On the
face of it, a case for diplomatic protection could arise

where the national of a State was wronged by an international organization but was not an agent of that organization. In such a case, the normal rules of diplomatic protection might apply, mutatis mutandis, taking into account
the special character of the international organization and
the relationship of the wrongful conduct to the particular
nature of its mandate. The question should, however, be
discussed in connection with the responsibility of international organizations. In cases where the national of a State
was the victim of wrongful conduct by the international
organization of which he or she was an agent, several possibilities arose: the agent might have the right of recourse
to the administrative panel or staff grievances panel of
the organization concerned; or the State might exercise
contractual rights, where the agent was employed by or
loaned to the international organization as part of a contractual arrangement. He had in mind particularly the
situation of several peacekeeping forces placed at the
disposal of international organizations under contractual
arrangements. He was therefore not convinced that any
modification of the rules on dual nationality would be at
all relevant to the draft article. He agreed with the Special
Rapporteur’s observations in paragraph 20 of the report
and concurred that there appeared to be no good reason to
have a saving clause of the kind suggested in draft article
24. The draft article could therefore be deleted.
76. Draft article 25 and the Special Rapporteur’s observations thereon brought out some interesting points. The
first concerned the reconciliation of conflict between the
possible competing claims of an international organization to extend functional protection to its agent and
the right of diplomatic protection that a State was entitled to extend to the same agent in his or her capacity
as its national. The nature of the injury in such a case
was crucial in resolving the conflict. The difficulties of
determining the real limits of the agent’s official functions were material, but could be resolved only on a caseby-case basis, given the context and the circumstances.
No a priori guidelines could usefully be attempted on a
hypothetical basis, although a presumption in favour of
the right of protection by the international organization
could, perhaps, be envisaged, for the excellent reasons
proposed by Eagleton and outlined in paragraph 34 of the
report. He had some difficulty in accepting the suggestion that a State might, with respect to its national, be
given the right of extending its diplomatic protection in
respect of wrongful conduct that he or she suffered as
an agent of an international organization, if the organization concerned declined to extend its protection. Such
a right did not operate simultaneously at two levels, at
least in the case of the United Nations, in view of Articles
100 and 103 of the Charter of the United Nations. In any
case, unlike diplomatic protection, functional protection
exercised by an international organization was deemed to
be an obligation of that organization rather than a right
exercisable at its discretion. If retained, therefore, article
25 could be drafted to emphasize the duty of an international organization to extend functional protection in
respect of wrongs suffered by its agents, except where the
nature of the injury was clearly unrelated to or did not in
any way affect the functions of the person concerned as
an agent of the organization. He did not, however, hold
strong views on the desirability or otherwise of retaining
the draft article.
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77. As for draft article 26, he had no objection to the
saving clause envisaged, or to a general saving clause, but
any such clause should be carefully drafted so as to preserve the right of a State other than the State of nationality
to invoke under international law the responsibility of the
State in respect of a wrongful act.
78. Lastly, in relation to the assertion by Mr. Momtaz
that, in cases where a Government paid the salary of an
official of an international organization, the question of
functional protection did not apply, he said that the question was not that simple. The position of an official ultimately depended on the agreement between the host State
and the international organization. Most such agreements
extended functional protection to their officials.
79. Mr. MOMTAZ said the crucial point was that an
official was sometimes not only paid but also appointed
by a member State. The question was whether the basis
for functional protection was the immunity granted to the
agent or his or her independence. In the Reparation for
Injuries advisory opinion of 1949, ICJ had put forward
an extremely broad definition of the word “agent”. More
thought should be given to the issue.
The meeting rose at 1 p.m.
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Diplomatic protection1 (continued) (A/CN.4/537,
sect. B, A/CN.4/538,2 A/CN.4/L.647 and Add.1)
[Agenda item 3]
Fifth report of the Special Rapporteur (continued)
1. Mr. RODRÍGUEZ CEDEÑO, focusing his comments
on article 26, said that it was very important to stress once
again that a clear-cut distinction should be made between
the various interpretations of the word “protection”, with
their legal implications and different applicable regimes.
1
For the text of articles 1 to 10 of the draft articles on diplomatic
protection provisionally adopted by the Commission at its fifty-fourth
and fifty-fifth sessions, see Yearbook … 2003, vol. II (Part Two),
pp. 34–35, para. 152.
2
Reproduced in Yearbook … 2004, vol. II (Part One).
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Those forms of protection had in common that they were
exercised on behalf of the individual, but the applicable
legal regimes and available remedies differed.
2. Diplomatic protection, as understood by the Commission, was basically the exercise of the right of the State of
nationality of a company or its shareholders to lodge a
complaint, in certain circumstances, on their behalf for an
internationally wrongful act by another State, as clearly
defined in article 1, which had been adopted. The legal
regime applicable to the protection of human rights was
much broader because it encompassed various regimes
for the protection of persons who were in the territory of
a State or who moved within that territory or to another
State, either because of a situation of violence or for other
reasons. Human rights norms also differed in that they
were imprescriptible and could constitute peremptory
norms of international law whose violation could give
rise to action by the international community as a whole.
Consequently, the legal interest was different. Under diplomatic protection, the exercise of protection was limited
to the State of nationality of the injured person, although
a State other than the State of nationality could also exercise protection in certain circumstances, whereas in the
case of human rights protection the legal interest was
much more far-reaching. Diplomatic protection and the
protection of individuals in a human rights context also
differed from protection in the context of diplomatic and
consular law, which was also governed by specific rules,
as several members of the Commission had pointed out in
their comments.
3. The saving clause in article 26 was too broad and
might give a State other than the State of nationality of
the injured person the possibility of exercising diplomatic
protection in a way that was relevant to the Commission.
The Special Rapporteur cited several important examples with which he tried to demonstrate that a State could
also protect its nationals under a number of international
human rights instruments. In those instruments, however,
the question of the State’s acceptance of the claim, which
characterized the exercise of diplomatic protection, did
not arise. A State party to those instruments acted within
the framework of the functioning of the monitoring bodies. Thus, under article 41 of the International Covenant
on Civil and Political Rights and article 11 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, a State which believed that
another State was not giving effect to the provisions of
an instrument could bring the matter to the attention of a
monitoring body in accordance with the rules of procedure generally provided for in those texts. Such actions
were part of treaty relations between the States parties to
a treaty. Article 26 merely referred, without further detail,
to an internationally wrongful act; that could open up
other possibilities which might well be incompatible with
the diplomatic protection mechanism being discussed by
the Commission.
4. He was not certain that it was necessary to include
a saving clause along those lines, but he would have no
objection if most of the members deemed it appropriate.
The two systems of protection did not have to be linked,
although they could supplement one another to some
extent and even coincide, also to some extent, when their
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purpose was the protection of the individual. The State
could try to exercise that protection at any time regardless of any other rule, and that also held for the individual
concerned. Those were thus two additional procedures,
both permitted by international law. The fact remained,
however, that such a provision must be clearly drafted
to avoid any misinterpretation and must be explained in
the commentary to prevent any confusion as to the States
entitled to exercise diplomatic protection. It was important to include a more detailed reference to norms whose
violation could constitute an internationally wrongful act,
namely international human rights norms.
5. Mr. GALICKI said that, as usual, the ideas presented
by the Special Rapporteur in his fifth report (A/CN.4/538)
were based on a thorough knowledge of the subject and
an in-depth analysis of specific problems. With regard to
the chapter of the report entitled “Protection by an international organization and diplomatic protection”, which
contained proposals for three new articles, namely articles
23, 24 and 25, he noted two main aspects of the Special
Rapporteur’s approach. Firstly, as seen in the chapter’s
title, the approach was based on a distinction between,
or even a counterpositioning of, two kinds of protection:
“protection by an international organization” and “diplomatic protection”. Secondly, all three proposed articles were presented in the form of a “without prejudice”
clause. Although that formulation might be applicable to
the situations described in articles 23 and 24, he had the
impression that it did not go well with the subject of article 25.
6. Article 23 made a useful distinction between “functional protection” as exercised by international organizations and “diplomatic protection” as exercised by States.
Basing that distinction on the 1949 advisory opinion of
ICJ in the Reparation for Injuries case, the Special Rapporteur rightly pointed out that, despite certain similarities, “protection of an agent by an international organization is inherently different from diplomatic protection”
(paragraph 18 of the report). Furthermore, in the case of
“functional protection” exercised by international organizations, he stressed (para. 17) that there were many unanswered or not fully answered questions. One of those
questions was especially interesting and dealt with the
possibility of exercising functional protection against the
State of nationality of the injured agent. Although ICJ had
ruled out that possibility in the advisory opinion in the
Reparation for Injuries case, other views had also been
expressed, including by Judge Krylof in his dissenting
opinion (pp. 218–219). In actual fact, at issue was the
need to distinguish between functional protection and diplomatic protection, something that was not always easy to
do. Although he fully agreed with the opinion expressed
earlier by the Commission and by the Sixth Committee
that the protection of an agent by an international organization did not belong in the draft articles on diplomatic
protection, he thought that article 23 as proposed by the
Special Rapporteur should be retained because it underscored the existence of two different areas of international
protection which, although often very similar, should
remain separate and should be governed by different legal
rules and principles.

7. The idea set forth in article 24, namely the right of a
State to exercise diplomatic protection against an international organization, might give rise to a number of questions. First of all, in stating that idea, the Special Rapporteur automatically qualified that State activity as belonging
under diplomatic protection, although it was exercised not
against a State, but against an international organization.
He wondered why, at the same time, the Special Rapporteur said that the articles to be drafted by the Commission
were “without prejudice” to the said right of the State. He
had difficulty following the Special Rapporteur’s line of
reasoning when he stressed in paragraph 20 of the report
that “the present draft articles are mainly concerned with
diplomatic protection from the perspective of the claimant State … and not from that of the defendant State”. In
his opinion, that point significantly weakened the Special
Rapporteur’s suggestion that a “without prejudice” clause
should be used at that particular place in article 24.
8. In any case, he was not fully convinced that the draft
articles should apply only to diplomatic protection against
a State, not to diplomatic protection against non-State
entities. In his view, it remained diplomatic protection in
both cases.
9. With regard to article 25, he shared, on the whole, Mr.
Gaja’s opinion that the “without prejudice” clause was
completely inappropriate as it stood. If the Commission
found sufficient reason to retain the substance of the article, it should reformulate it to a significant extent. Such
a reformulation should stress the right of a State to exercise diplomatic protection in respect of all its nationals,
without excluding, limiting or making conditional such
protection in respect of persons who might be simultaneously entitled to functional protection by an international organization. In any case, a State could not be
deprived of or limited in its inherent right to exercise its
diplomatic protection on the grounds that an international
organization was performing functional protection in
respect of the same person. The passage in square brackets in article 25 was therefore unacceptable, since it was
a confirmation of the priority given to functional protection by international organizations. There could, however,
be a parallel entitlement by a State and an international
organization to exercise their protection in respect of the
same person. Such a situation might be additionally complicated in cases where an organization wished to exercise
functional protection in respect of its agent against that
agent’s State of nationality. The priority of such rights,
and the competing claims based on them, seemed to be
an open question: it had not been decided in a convincing way by existing law or practice. The “pragmatic
approach” adopted by the Special Rapporteur constituted
a positive compromise, since it left the question of priority to the “goodwill and common sense” of the parties
concerned “to reconcile competing claims by negotiation
and agreement” (paragraph 36 of the report).
10. In his view, there was no need to include article 26
in draft articles on diplomatic protection, since, although
both were directed at the preservation and protection of
the rights of individuals, diplomatic protection and international human rights protection were based on completely different legal backgrounds and used different
legal instruments and procedures. Diplomatic protection
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was based on customary international law, whereas international human rights protection was based on the obligations deriving from international treaties. That restricted
the scope of State action, which could be exercised only
to the extent provided for by such treaties. The right to
exercise diplomatic protection belonged exclusively to
States and depended exclusively on them, whereas the
rights and freedoms protected by international human
rights law belonged to individuals and could be claimed
internationally not only by States, but also—and principally—by the persons concerned. Although it might
sometimes happen that, in a given situation, a given State
had a choice between bringing a claim either in exercise
of its right of diplomatic protection or on the basis of the
appropriate human rights treaty, the differences between
the two systems were so obvious that they did not require
a specific article, even in the form of a saving clause.
11. Mr. CHEE congratulated the Special Rapporteur on
the quality of the report. On the whole, he endorsed the
Special Rapporteur’s approach in defining the scope of
the draft articles in his introduction to the report, where
he identified matters that should not be included in the
draft articles. With regard to the delegation by one State to
another of the right to exercise diplomatic protection, and
the transfer of claims, he noted that such practices were
not unknown to the Commission. It might be, for example, that a State which no longer had diplomatic relations
or was in a state of war would delegate the right to protect
its nationals to a neutral State.
12. He endorsed the Special Rapporteur’s comments
on articles 23, 24 and 25 for the reasons given in paragraph 14 of the report. He had greatly enjoyed the Special Rapporteur’s analysis of the ICJ advisory opinion on
Reparation for Injuries. He was in favour of deleting the
passage in square brackets in article 25, which seemed
to give priority to functional protection by international
organizations. He endorsed the Special Rapporteur’s conclusion with regard to cases in which there were competing claims between functional protection and diplomatic
protection. As for the issue covered by article 26, he
believed that the matter related rather to article 48 of the
draft articles on responsibility of States for internationally
wrongful acts.3 He saw no harm in its inclusion, however,
in order to emphasize the State’s erga omnes obligations
vis-à-vis the international community. Lastly, he endorsed
the alternative formulation proposed for article 21.
13. Mr. KEMICHA said that he was surprised that several proposals had been dismissed out of hand simply
because the Sixth Committee had requested that the study
should be completed as quickly as possible and, in any
case, before the end of the current quinquennium. Without
wishing to disparage in any way the excellent work done
by the Special Rapporteur, he considered that there was
a strong case for Mr. Pellet’s proposal of a study of the
effects of exercising diplomatic protection. The proposal
had deserved a better reception, particularly since no one
had denied its force; any reservations had been concerned
rather with the timing. Moreover, some elements of the
fifth report could usefully be incorporated in the outline
proposed for the chapters on the consequences of ordinary
3

See 2792nd meeting, footnote 5.
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law and on the effects on other forms of the implementation of international responsibility. In his view, such an
addition, with its obvious methodological benefits, would
have the worthwhile result of putting the finishing touches
to an already remarkable piece of work rather than allowing it to end in a series of saving clauses.
14. He found articles 23 to 26 satisfactory, subject to
some adjustments proposed by other members. His understanding was that the Commission was engaged in collective work and that it was not necessarily bound by a rigid
timetable. For that reason, he asked that the debate should
remain open.
15. Mr. YAMADA supported the Special Rapporteur’s
view, which was shared by the majority of Member States
in the Sixth Committee, that, since all the subjects traditionally belonging to the field of diplomatic protection
had been covered, the Commission should conclude its
study as soon as possible and, in any case, before the end
of the current quinquennium.
16. With regard to articles 23 to 25, he expressed gratitude to the Special Rapporteur for his in-depth analysis of the relationship between functional protection by
international organizations of their agents and diplomatic
protection. The chapter of the report on protection by an
international organization and diplomatic protection was
extremely informative and useful. The proposed articles
were all saving clauses and, as such, might seem rather
harmless. If they were to be incorporated as draft articles,
however, they would certainly have some legal consequences and accordingly called for careful examination.
17. Article 24 had nothing to do with the relationship
between functional protection and diplomatic protection
and he was somewhat perplexed at its location in that
chapter. It dealt with the case in which a State of nationality presented a claim against a wrongdoing international
organization. It referred to the “right of a State to exercise diplomatic protection against an international organization”. Such action by a State against an international
organization, however, did not constitute diplomatic protection. It was outside the definition and scope of the diplomatic protection on which the Commission had agreed
in article 1. It was a subject more properly dealt with in
the context of the topic of responsibility of international
organizations. He would therefore prefer not to retain the
article.
18. With regard to articles 23 and 25, his understanding was that the Special Rapporteur was prepared to
dispense with article 23, but wished to keep article 25,
without the sentence in square brackets. He himself supported the deletion of article 23. Functional protection
should be excluded from the current work on diplomatic
protection and should be the object of a separate, in-depth
study. He also supported the deletion of the bracketed
phrase in article 25, since it gave priority to functional
protection over diplomatic protection. Such rules did not
exist in current customary law. The legal consequences of
retaining only article 25 while deleting article 23 should
also be considered. Those examining the Commission’s
travaux préparatoires might conclude that the Commission gave priority to diplomatic protection over functional
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protection. The ICJ advisory opinion on Reparation for
Injuries had not specified the criteria for or the means of
an adjustment between the functional protection exercised by the United Nations and the diplomatic protection
that could be exercised by the State of nationality of the
injured person. In the absence of clear rules defining the
relationship between the two, it would be unwise to try to
formulate draft articles on the subject. He would accordingly prefer that article 25 should not be retained either,
although he recognized the practical importance of the
relationship between diplomatic protection and functional
protection. At the same time, there were certain aspects
of the issue that were not contentious. One was that there
existed an agreement to entrust the parties concerned with
the reconciliation of competing claims through negotiation and agreement. Another was the principle that there
should be no duplication of payment of damages by the
defendant State. Although it was not appropriate to formulate draft articles on such matters, the Special Rapporteur might consider including them in the commentary.
19. He was not strongly opposed to article 26 in principle, although he felt that, as drafted, it was rather ambiguous. He wondered what right of a State or an individual the
Special Rapporteur had in mind. Moreover, if the Commission was truly concerned about human rights, why not
say so explicitly? The Special Rapporteur seemed to wish
to safeguard the right of any State or individual—no matter what nationality he or she might or might not have—
to invoke the procedures for the human rights protection
prescribed in human rights treaties. Such treaties formed
an independent corpus of international law. They stood
on their own. He found it difficult to see how a draft article on diplomatic protection could prejudice human rights
treaties. Having said that, he would not object to an article
on human rights if it was more clearly spelt out.
20. He understood that the Special Rapporteur favoured
the alternative formulation for article 21 rather than article 26. The alternative formulation, however, posed some
conceptual problems. The original article 21 was the lex
specialis clause relating to special arrangements for foreign investment dispute settlement. Such special arrangements were a lex specialis of diplomatic protection. Yet
the Special Rapporteur had introduced other arrangements, in particular human rights treaties, which did not
constitute a lex specialis of diplomatic protection. Mixing
heterogeneous elements in a single article only created
conceptual confusion. He would prefer to see a general
lex specialis clause in the draft articles, similar to article
55 of the draft articles on State responsibility,4 with a text
along the following lines: “These articles do not apply
where and to the extent that the content or the exercise
of diplomatic protection is governed by special rules of
international law”. If it was necessary to have an article
on human rights treaties, such an article should be separate from the lex specialis clause.
21. Mr. PELLET said that he did not understand why
the provisions under which an international investment
mechanism could be directly invoked should be dealt
with any differently than those relating to human rights.
4
Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 26–30
at p. 30, para. 76.

Diplomatic protection was one way that a State could
secure respect for one of the rights which it enjoyed
through its nationals and which had been violated by a
State in respect of the individual concerned. Whether it
was human rights or investments that were involved, the
mechanisms that allowed for direct referral to a court or
quasi-jurisdictional body had the same purpose, which
was in fact to bypass diplomatic protection. Apart from
a human rightist ideology, which he did not favour in a
legal context, he saw no intellectual, logical or technical
justification for the position taken by Ms. Escarameia and
Mr. Yamada, which involved making a special case out of
human rights.
22. Ms. ESCARAMEIA said that she agreed with Mr.
Yamada about the distinction between lex specialis and
human rights law. The Commission had studied bilateral investment treaties from the standpoint of the protection they afforded investors. They thus appeared as a
lex specialis that might preclude diplomatic protection.
When speaking of human rights, however, one spoke not
of special rules, but of lex generalis. Human rights did
not derive from treaties, contrary to what Mr. Galicki had
said, but from customary international law. The Universal
Declaration of Human Rights5 was not a treaty but it had
the force of law and it would be very hard for a State that
was not party to the Convention on the Prevention and
Punishment of the Crime of Genocide or the Convention
against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment to prove that it was not bound,
as a State, to respect those Conventions. That being said,
they were only procedural mechanisms for the implementation of those rights. Her concern lay in making sure that
it was not the case that those mechanisms became operational only if all others were not. That was precisely what
happened with bilateral investment treaty mechanisms:
they were triggered only if other mechanisms were not.
That was not the case with human rights and that was why
it was important that article 26 should be included in the
draft, for it provided that human rights mechanisms would
apply, regardless of the circumstances. Of course, it could
be said that such mechanisms applied only to the parties
to a treaty or only under certain previously agreed conditions. In her view, however, human rights procedural law
was not customary law, but substantive law. That was why
she agreed with Mr. Yamada that human rights constituted
a separate category from bilateral investment treaties.
23. Mr. PELLET said that he thought that substantive
issues were being confused with procedural ones. In terms
of substance, there were international rules designed to
protect human rights that were also considered to be general rules of customary law that all States must respect.
However, he did not see why the same would not also
hold true in the case of investments. There were general rules governing international trade and international
financial relations: intellectually, they operated in the
same way. At the end of her statement, Ms. Escarameia
had conceded that there were mechanisms that made it
possible to ensure that those rules were observed. Those
were specific mechanisms that could be triggered only if
a treaty existed. The distinction between human rights and

5

General Assembly resolution 217 A (III) of 10 December 1948.
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international law was artificial and was based solely on a
confusion of substance with procedure.
24. Mr. YAMADA, referring to the settlement of disputes relating to foreign investment and human rights,
said that bilateral investment treaties and the mechanisms
of ICSID were specifically designed to modify, or more
precisely, not to follow the traditional mechanism of diplomatic protection. In that sense, they constituted a lex
specialis. In his view, however, human rights instruments
were entirely different and constituted an important corpus of international law. To consider them to be special
rules where diplomatic protection was concerned would
be to weaken them.
25. Mr. ECONOMIDES said that Mr. Pellet was right
about the substance of the matter. What was in fact important was that any remedy exercised under an international
treaty by a State (national or non-national) or by an individual to obtain reparation for an injury suffered by an
individual following an internationally wrongful act was
necessarily a lex specialis in relation to diplomatic protection. Diplomatic protection was an ancient customary
institution that did not take precedence over special procedures existing in international law, which were much
faster and more focused. Moreover, international treaties
always took precedence over custom or general law. A
treaty was always a lex specialis, even if it was of a very
general type, as in the case of human rights treaties. Thus,
if diplomatic protection was compared with all international remedies having the same purpose, the remedies
exercised under specific treaties always constituted a lex
specialis vis-à-vis diplomatic protection.
26. Mr. KOSKENNIEMI said that he, too, was surprised at the distinction that Mr. Yamada had drawn
between bilateral investment treaties and human rights
instruments. He fully shared the view of Mr. Pellet. Special procedures in the economic field were always dealt
with in the same way as such procedures in other fields,
such as the law of the sea or human rights. The commentary to article 55 of the draft articles on State responsibility drew a parallel between two types of lex specialis,
one relating to certain types of remedy and reparation of
WTO and the other to the Convention for the Protection
of Human Rights and Fundamental Freedoms (European
Convention on Human Rights). The fact that a human
rights mechanism was termed a special rule did not make
it any less important. In drafting lex specialis clauses, it
was precisely that kind of mechanism that the Commission had had in mind. The question of special rules was
extremely complex and could not really be dealt with
from the standpoint of substance, but only in terms of procedure. That was why procedures in the areas of human
rights, economic rights, the law of the sea and humanitarian law had all been designated as lex specialis. If the
Commission wished to include a lex specialis clause in
the draft articles, there was no reason whatsoever to differentiate between the various types of mechanisms in
terms of their end. To say that an area of law was a lex
specialis did not mean that it should be considered less
important than other areas. In fact, the opposite was true.
The lex specialis would apply while the lex generalis vanished into the background.
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27. Mr. BROWNLIE said that article 26 was a source
of considerable distraction; that distraction, however, was
neither useful nor entertaining. The content of article 26
was self-evident and its deletion would not adversely
affect the text. One could in fact argue, as Mr. Yamada
had done, that the very incorporation of a saving clause
made it look like the human rights elements were more
vulnerable than they really were. Moreover, the psychology of saving clauses could act against them. It was
absurd if things had reached the point where Commission
members’ attachment to human rights should be judged
in terms of their position on article 26. In fact, anything
drafted by the Commission was open to saving clauses. It
made much better sense to deal with some of those questions in the commentary, perhaps to article 1. The normative significance of a loosely drafted saving clause could
be exaggerated and different people could give it different
weights. That was a source of ambiguity that the Commission did not need.
28. Ms. ESCARAMEIA said that her concerns were
quite concrete. The types of special arrangements that she
was talking about, especially bilateral arrangements, normally precluded other arrangements. As a rule, the parties
agreed that they would not use other mechanisms. In the
case of human rights, however, the situation was different. Such agreements between parties did not exist and it
was impossible to know whether recourse to other mechanisms was precluded or not. That could lead to divergences of view as to whether a country exercising diplomatic protection in respect of a national could also make
use of human rights mechanisms. Could other countries
or individuals make use of them? No means of solving the
problem existed. Opinions might have been stated on the
subject, but there were no treaties that solved the problem.
The question that arose was whether such mechanisms
precluded others and not whether the question was one of
lex specialis or lex generalis. It was therefore important
to say clearly that human rights mechanisms were not precluded by the mechanisms of diplomatic protection. That
would clarify matters and that was why it was better to
retain article 26.
29. Mr. CANDIOTI said that article 23, which had the
advantage of defining the limits between functional protection and diplomatic protection in the classic sense,
was useful. So long as the work of the Commission on
the responsibility of international organizations had not
advanced any further, it would be premature to decide
at present whether the question of diplomatic protection
should be considered in that framework or should constitute a separate topic. In any case, it would seem that
functional protection, or the right of an international
organization to bring a claim for direct injury caused to
it in the person of its agent, was no different from diplomatic protection. Article 24 was another useful saving
clause, although that did not preclude consideration of
the problem in the context of the responsibility of international organizations or in a separate study. Article 25
was acceptable if the bracketed phrase was deleted, for
it would seem premature to provide for such a reciprocal
exclusion between the diplomatic protection exercised by
a State in respect of a national who was also the agent of
an international organization and functional protection, if
functional protection was not more clearly defined.
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30. Article 26, which provided for the possibility of
resorting to other mechanisms to protect the injured person, could be retained, in accordance with the decision
taken by the Commission in 2003 as reflected in the report
on the work of the Commission’s fifty-fifth session.6 He
would still prefer the alternative version of article 21 without the phrase in brackets. It should be noted in the commentary that, barring any agreement to the contrary, there
was no principle of priority or exclusion between other
mechanisms of protection and diplomatic protection; in
other words, that the State of nationality could, all other
conditions being met, exercise diplomatic protection even
if other remedies had not been exhausted.
31. Lastly, he believed that the Commission should refer
articles 23 to 26, together with the alternative version of
article 21, to the Drafting Committee. Like the Special
Rapporteur, he thought that it was necessary to complete
the first reading of the draft articles at the current session
in order to conclude the work on the topic during the current quinquennium.
32. Mr. MANSFIELD, summarizing his positions on
the issues dealt with in sections A to D of the report, said
that he agreed with the Special Rapporteur that the question of diplomatic protection by an administering State
could be left aside, as could the question of the delegation of the right of diplomatic protection. On the latter
point, the Commission might note that the delegation
of the right of diplomatic and consular protection under
the Vienna Convention on Diplomatic Relations and the
Vienna Convention on Consular Relations, which was not
the delegation of the right of diplomatic protection in the
strict sense, was common practice. He could also agree
to a draft article spelling out the need for the consent of
the State in whose territory such protection was exercised.
No special rules were required to deal with the transfer
of claims or subrogation, although those were important
questions on which the Commission could have done useful work if it had taken them up earlier. However, lines
must be drawn somewhere and the Sixth Committee had
clearly expressed itself on the need to bring the work to a
rapid conclusion.
33. With regard to articles 23 to 25, he said that, while
article 23 could be justified by the fact that it stated that
the Commission was not attempting to deal with functional protection in the articles, the same case could not
be made for article 24 or article 25 without the phrase
in brackets, and those articles should be deleted. Lastly,
with regard to the issue dealt with in the following chapter
(human rights, diplomatic protection and a general saving
clause), he believed that a saving clause would be useful; at the very least, the matter could be dealt with in the
commentaries. It would be up to the Drafting Committee
to decide whether that clause should take the form of one
or two articles.
34. Mr. BROWNLIE said that he disagreed with Mr.
Candioti and Mr. Mansfield as to the usefulness of articles
23 to 26, which trespassed on the mandate of other special
rapporteurs. He was therefore opposed to referring those

6

Yearbook … 2003, vol. II (Part Two), p. 33, para. 139.

articles to the Drafting Committee without providing
clear guidance.
35. Mr. CANDIOTI said that he recommended referring
the articles to the Drafting Committee because that would
make it possible to define the scope of diplomatic protection more precisely.
36. Mr. FOMBA said the question was whether the
report dealt with the whole topic and nothing but the topic.
The Commission and the Sixth Committee had apparently
answered that question in the affirmative, but, according
to certain opposing viewpoints, particularly that of Mr.
Pellet, there were gaps in the boundary lines around the
topic. He himself believed that the Commission should
deal with certain important issues such as the “clean
hands” doctrine and, particularly, the legal consequences
of diplomatic protection. If the majority of members of
the Commission thought that in order to meet the Sixth
Committee’s expectations the current structure should be
retained, he could go along with that, but he also thought
that the limitations of a draft focusing on the conditions
for the exercise of diplomatic protection would quickly
become apparent. It seemed to him that an approach based
on, for example, a careful analysis of customary international law, a clear definition of the analytical framework
and a diagnosis of the real problems represented by the
exercise of diplomatic protection would lead to good
results. He had no firm opinion on whether the structure
of articles 23 and 26 should be retained.
37. Mr. SEPÚLVEDA said that he appreciated the Special Rapporteur’s report for its quality and that it was
important to put forward a range of options for each legal
situation, as the debate over the previous few days had
shown. He supported the idea of rapidly completing the
study of the topic, the main points of which had matured
sufficiently. The Commission could thereby demonstrate
its competence and effectiveness by submitting well-made
and tangible results within the established time limit.
38. Like the Special Rapporteur and other members of
the Commission, he thought that there was no reason to
deal with the question of diplomatic protection of persons
living in a territory controlled, occupied or administered
by a State or an international organization because the
type of law applicable in each situation had to be determined: was it the law of war or international humanitarian
law or the right to diplomatic protection? He was also not
in favour of drafting rules on the delegation of the right to
exercise diplomatic protection, as there was no adequate
legal foundation for the codification of that question. He
was likewise opposed, but for different reasons, to the
codification of rules relating to the transfer from one person to another of a claim to diplomatic protection, since it
was obvious that nationality did not suffice to justify such
a transfer.
39. The drawbacks of saving clauses such as articles 23
to 25 had been exposed during the debate; it would be
preferable, as the Special Rapporteur proposed, to leave
the codification of such matters to the text on the responsibility of international organizations. Those articles should
not be referred to the Drafting Committee until they had
been considered as to substance in plenary. The saving
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clause in article 26 was to be found in a better worded
version in the articles on responsibility of States for internationally wrongful acts. The right to invoke the responsibility of a State other than the State of nationality could
be exercised only in the event of a serious breach of a
rule of international law. Article 26 contributed no added
value, but, on the contrary, was likely to create confusion.
As had been said during the debate, the legal basis for
diplomatic protection was different from that of human
rights instruments and the two areas had different procedures. The alternative proposed for article 21 was
unnecessary. Bilateral investment treaties usually stipulated that an investor who claimed diplomatic protection
from his State could not at the same time make use of
the international arbitration measures provided for in the
treaty, just as he could not request arbitration after having
gone to the local courts. The two remedies were mutually
exclusive.
40. Mr. MANSFIELD, referring to his position on the
saving clauses, said that it was true that saving clauses
were a difficult problem, which was why some preferred
as a matter of principle to deal with the issues in commentaries. That had not been the Commission’s practice,
however, and it had to decide which matters needed to be
the subject of a saving clause. He thought that there was
a case for retaining article 23, but that it would be preferable to delete article 24 and article 25 which, without the
bracketed part, was no longer justified. As to article 26,
his view was that a saving clause on the subject to which
it referred would be useful and that it could be left to the
Drafting Committee to find appropriate wording.
41. Mr. DUGARD (Special Rapporteur), summing up
the discussion on the first two chapters of his report and
on what he had described as the “negative” section, in that
it contained provisions that should not, in his opinion, be
included in the draft articles, pointed out that the majority
of the members of the Commission were in favour of limiting the study to its present parameters and that several
of them had felt that an effort should be made to complete
the draft articles during the current quinquennium.
42. Ms. Escarameia had pointed out that the protection
exercised by international organizations was not always
the same as functional protection. Since the draft articles
focused on States and not international organizations, the
Special Rapporteur believed that it was preferable not
to deal with that distinction. As for the provision of the
Treaty on European Union (Maastricht Treaty) cited in
paragraph 8 of the report, some members had expressed
the view that a State could not delegate the right of diplomatic protection without the consent of the respondent
State. That seemed to be a statement of the obvious which
was superfluous.
43. With regard to the two suggestions by Mr. Pellet,
he said that the “clean hands” doctrine was generally
raised in the context of the admissibility of claims, as Mr.
Brownlie had indicated. However, he did not think that it
should be included in the draft articles. The question of
the consequences of the exercise of diplomatic protection
was covered to some extent by the articles on responsibility of States for internationally wrongful acts. It would
therefore be preferable not to go into that matter.

27

44. He noted that the majority of the members of the
Commission considered that articles 23 to 25 should not
be included in the draft articles; that was particularly the
case with articles 24 and 25, some members having stated
their support for article 23. For his part, he would prefer
to exclude articles 24 and 25 and to deal with the issues
raised in article 23 in the commentary. He therefore proposed that the three articles should not be referred to the
Drafting Committee.
45. Article 26 had received strong support from certain
members of the Commission, but it had also given rise to
some objections. Some felt that the wording of article 21
which the Commission had adopted the year before was
preferable. He therefore suggested that article 26 should
be referred to the Drafting Committee for consideration in
conjunction with article 21.
46. Mr. PELLET said he deplored the fact that the Commission’s wish to respect the timetable it had set itself
should take precedence over a desire to carry out an indepth review of the law. He was likewise a little disappointed at the cavalier treatment given by the Special
Rapporteur to the question of “clean hands”. Contrary to
what the Special Rapporteur had said, the matter was the
subject of settled case law, and he rejected the idea that
there was only one precedent. If the Special Rapporteur
refused to devote a provision to that question, it should be
referred to in the commentary.
47. With regard to the legal consequences of diplomatic
protection, he regretted that the only reason given for not
including it in the draft articles was lack of time. If the
Commission wished to complete its consideration of the
draft on first reading at the current session, he would suggest that it should concern itself with the question after
the adoption of the draft articles on first reading, taking its
cue from the study on nationality in relation to the succession of States. He insisted that the matter must be considered because it would be intellectually untenable to base
its exclusion on lack of time.
48. As to articles 23 to 25, he said he would certainly not
press for articles 24 and 25 to be retained, but it might have
been worthwhile to think about a general saving clause on
the topic’s relationship with that of international organizations; in fact, it might be necessary to specify in the title
that the topic was diplomatic protection as exercised by a
State. Lastly, with regard to the referral of article 26 and
article 21 to the Drafting Committee, he wished to receive
assurances that the Committee would try to combine the
two provisions and not retain them both.
49. Mr. BROWNLIE said that he was in favour of
excluding articles 23 to 25, while article 26 could be
revised and combined with article 21.
50. Mr. ECONOMIDES said that he shared the Special
Rapporteur’s view about article 26 and article 21, which
he presented as an alternative. Like Mr. Pellet, he thought
that the two provisions should be considered together.
51. He was likewise in favour of deleting articles 24 and
25, but not article 23, which seemed to have received sufficient support. That provision set out the important idea
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that, in addition to diplomatic protection, functional protection also existed. He accordingly requested that article
23 should be referred to the Drafting Committee, which
would decide whether it should be retained or whether the
matter should be dealt with in the commentary.
52. Mr. GALICKI said that, like Mr. Economides, he
was in favour of retaining article 23, which emphasized
the existence of another system of protection.
53. Mr. SEPÚLVEDA said that he endorsed the idea of
referring articles 26 and 21 to the Drafting Committee
together, but that the Committee must be given guidance
on how to proceed. He proposed that the Chairperson of
the Commission should be given that task.
54. Mr. MANSFIELD said that he was in favour of
retaining article 23.
55. Ms. XUE said that, if the purpose of article 23 was
to indicate that diplomatic protection did not cover functional protection, the article should be included in the general part of the draft articles, since it dealt with the scope
of the topic. Article 1, however, already stated that the
draft covered relations between States, to the exclusion of
relations between States and international organizations
or between international organizations. Moreover, the
words “without prejudice” were not appropriate because,
in practice, there could indeed be prejudice. Consideration should be given to that aspect of the matter before
article 23 was referred to the Drafting Committee.
56. Mr. CANDIOTI said that he was in favour of referring article 23 to the Drafting Committee because it was
necessary to have a better understanding of the nature
of diplomatic protection and to distinguish it from other
types of protection.
57. He agreed with Mr. Pellet that it would be useful
to mention the legal consequences of diplomatic protection—for example, in the introduction—and indicate that
it was one way of giving effect to international responsibility. The matter should be dealt with either in the
introduction or in the commentary, if only for the sake of
consistency with the Commission’s earlier work.

Commission was not interested in taking up the matter, but he was prepared to accept the proposal by Mr.
Candioti.
62. Since opinions seemed to be very divided on article 23, he proposed that the Commission should vote
on it.
63. Mr. BROWNLIE asked why the Special Rapporteur
had reversed his position: if the “clean hands” doctrine
had nothing to do with the topic under consideration, he
saw no reason why a provision should be devoted to it.
64. Mr. DUGARD (Special Rapporteur) explained that
he had not proposed to devote a provision to the subject,
but he was prepared to think about the matter.
65. The CHAIRPERSON suggested that, if there was
no objection, articles 24 and 25 should be excluded from
the topic.
It was so decided.
66. The CHAIRPERSON said that, if he heard no objection, he would take it that article 26 should be referred to
the Drafting Committee for consideration in conjunction
with article 21.
It was so decided.
67. The CHAIRPERSON invited the Commission to
vote by show of hands on whether article 23 should be
referred to the Drafting Committee.
By a vote of 16 to 9, the Commission decided not to
refer article 23 to the Drafting Committee.
68. The CHAIRPERSON suggested that he might hold
informal consultations on the questions of “clean hands”
and the consequences of diplomatic protection to determine whether the Commission should concern itself with
them. If he heard no objection, he would take it that the
Commission wished him to do so.
It was so decided.
The meeting rose at 1 p.m.

58. Mr. PELLET said that he did not agree with Mr.
Economides’s proposal. He did not understand why article 23, the provision that was least relevant to the topic,
should be retained.
59. Mr. MOMTAZ said that, like Ms. Xue, he thought
that the issue in article 23 related to the scope of the draft
articles, which was already defined in article 1. He therefore agreed with Mr. Pellet’s view that there was no need
to refer to it in the draft articles.
60. Mr. CHEE said that he agreed with the position
taken by Mr. Economides on article 23.
61. Mr. DUGARD (Special Rapporteur), replying to
Mr. Pellet, said that he was prepared to give further consideration to the possible inclusion of a provision on the
“clean hands” doctrine. As to the consequences of diplomatic protection, he had had the impression that the
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Diplomatic protection1 (continued) (A/CN.4/537,
sect. B, A/CN.4/538,2 A/CN.4/L.647 and Add.1)
[Agenda item 3]
Fifth report of the Special Rapporteur (continued)
1. Mr. DUGARD (Special Rapporteur), introducing his
proposals on the diplomatic protection of ships’ crews
by the flag State, as contained in the fifth report on diplomatic protection (A/CN.4/538), said there was some
support in the practice of States for the position that the
flag State could protect members of the crew of a ship
who did not have its nationality. There were also sound
policy considerations in favour of such an approach. He
had not originally intended to include an article on the
topic, but, thanks to Mr. Gaja, he had developed an interest in the question; indeed, he confessed to making his
proposal with some enthusiasm, since he believed that the
diplomatic protection of ships’ crews was a matter that
deserved inclusion.
2. State practice emanated mainly from the United
States of America. Under that country’s law, foreign seamen had traditionally been entitled to the protection of the
United States while serving on its vessels, the view being
that, once a seaman enlisted on a ship, the only relevant
nationality was that of the flag State. That position had
been endorsed by the United States Supreme Court, and
by United States diplomatic communications, consular
regulations and Department of State Instructions. Whether
the practice of the United States provided evidence of a
customary rule in favour of the protection of seamen by
the flag State had been questioned, notably by Sir Arthur
Watts who, in 1958, had argued that the practice was
largely based on resistance to British claims during the
Napoleonic wars of a right to stop foreign private vessels
on the high seas and search them for deserters and those
liable for military service in Britain.3 Strangely enough,
the United States had come round to Watts’ point of view:
in a communication to the International Law Commission
dated 20 May 2003,4 the United States Department of State
had informed it that the country’s policy, which stemmed
from United States opposition to British impressment of
seamen on United States merchant vessels sailing on the
high seas during the Napoleonic wars, was flawed. The
extraordinary situation had thus been reached in which
the United States, from which most of the practice emanated, wished to denounce that practice.
3. There was, however, some support for the practice in
the United Kingdom and elsewhere. Some international
arbitral awards had been made. While in themselves they
were inconclusive on the right of a State to extend diplomatic protection to non-national seamen, they tended
to lean in favour of such a right rather than against it.
1
For the text of articles 1 to 10 of the draft articles on diplomatic
protection provisionally adopted by the Commission at its fifty-fourth
and fifty-fifth sessions, see Yearbook … 2003, vol. II (Part Two),
pp. 34–35, para. 152.
2
Reproduced in Yearbook … 2004, vol. II (Part One).
3
See A. Watts, “The protection of alien seamen”, International and
Comparative Law Quarterly, vol. 7 (1958), p. 691, in particular, p. 708.
4
Communication of the United States Department of State, on file
with the Codification Division, Office of Legal Affairs.
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The most important award was that of McCready, but
there had been others. In the I’m Alone case, the Canadian Government had claimed compensation on behalf of
three non-national crew members after a Canadian vessel
had been sunk by a United States Coast Guard ship. The
United States had contested Canada’s right to claim on
behalf of non-nationals; that it should do so was ironic,
given that its practice had favoured such a right at that
time. The Arbitral Commission, without examining the
issue of nationality, had awarded compensation in respect
of all three non-Canadian seamen. Judicial support had
also come from two dissenting opinions in the Reparation
for Injuries case: Judges Hackworth and Badawi Pasha
had taken the view that the flag State was entitled to exercise diplomatic protection in respect of crew members
(pp. 197–207).
4. There was not a wealth of literature on the subject
and, as was usually the case, it was divided as to the existence of such a right. For instance, whereas Watts and
Schwarzenberger5 were against it, Brownlie6 and Meyers
were in favour. Writing in 1967, Meyers had stated that
he did not know of “any cases in which an international
tribunal or Court took the ground that the flag State was
not permitted to protect an alien member of the crew”.7
5. The Saiga case provided support for that position.
The dispute had arisen out of the arrest and detention
by Guinea of the Saiga, which was registered in Saint
Vincent and the Grenadines (“Saint Vincent”). The crew
had been largely Ukrainian nationals and there had also
been three Senegalese workers on board at the time of the
arrest. An attempt to secure the release of the vessel and
crew had failed: the tribunal’s order to release them had
been ignored by Guinea and the crew had been released
only in 1998, when the matter had been referred to
ITLOS. Guinea had objected to the admissibility of Saint
Vincent’s claim, inter alia, on the ground that the injured
individuals were not nationals of Saint Vincent and had
not exhausted local remedies. The Tribunal had dismissed
those challenges to the admissibility of the claim and held
that Guinea had violated the rights of Saint Vincent by
arresting and detaining the ship and its crew. Finally, it
had ordered Guinea to pay compensation to Saint Vincent
for damages to the Saiga and for injury to the crew.
6. Although the Tribunal decision was not a model of
clarity, its reasoning suggested that it had also seen the
matter as a case of diplomatic protection. Guinea had
objected to the admissibility of the claim in respect of the
crew on the ground that it constituted a claim for diplomatic protection in respect of non-nationals of Saint Vincent. In dismissing Guinea’s objection, the Tribunal had
stated that the United Nations Convention on the Law of
the Sea drew no distinction between nationals and nonnationals of the flag State, stressing that “the ship, every
thing on it, and every person involved or interested in
its operations are treated as an entity linked to the flag
State. The nationalities of these persons are not relevant”
5
G. Schwarzenberger, “The nationality of claims”, in International
Law, vol. 1 (London, Stevens and Sons, 1957), p. 590.
6
I. Brownlie, Principles of Public International Law, 6th ed.
(Oxford, Oxford University Press, 2003).
7
H. Meyers, The Nationality of Ships (The Hague, Martinus Nijhoff,
1997), p. 104.
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(para. 106). Lastly, it had indicated the reasons of policy
in favour of such an approach. It had stated that modern
maritime transport was characterized by “the transient and
multinational composition of ships’ crews” and warned
that “ships could have a crew comprising persons of several nationalities. If each person sustaining damage were
obliged to look for protection from the State of which
such person is a national, undue hardship would ensue”
(para. 107). The Tribunal had awarded compensation both
for injury to the Saiga and for injury to its crew arising out
of unlawful detention and personal injury.
7. The inclusion of a provision recognizing the right of
the flag State to exercise diplomatic protection on behalf
of non-national crew members had been debated in the
Commission in 2002 (in an informal consultation) and in
the Sixth Committee in 2002 and 2003. While the Commission had been evenly divided on the subject, the majority of speakers in the Sixth Committee had been opposed
to its inclusion. Two reasons had been advanced against
the inclusion of such a provision: the first was the obvious
one that extending diplomatic protection to non-nationals
did not accord with the traditional approach of international law. That could be readily conceded; the question
was whether it would be right to extend the scope of diplomatic protection, in the same way that article 7 provided
for the diplomatic protection of refugees and stateless
persons. The second objection, which had been raised by
most speakers in the Sixth Committee, was that the whole
matter was regulated by article 292 of the United Nations
Convention on the Law of the Sea. That article had been
included in the Convention in response to the desire of
delegations to include a safeguard procedural mechanism
providing for the speedy release of crew and vessel. It had
not been intended to cover the protection of crews in all
cases, but was largely a procedural mechanism designed
to ensure the prompt release of the vessel for economic
purposes. It could, however, be used as a mechanism to
secure the release of the crew as well as of the vessel,
as was illustrated by both the Saiga case and the Grand
Prince case. Article 292 was a useful mechanism for the
release of the crew in conjunction with a request for the
release of the vessel, but it was not a substitute for the diplomatic protection of crews, since there were numerous
cases in which article 292 would not ensure their protection. It did nothing to ensure an internationally accepted
standard of treatment while they were in custody. Interestingly, suggestions that the crew of the Saiga had been
maltreated while in detention had not been raised in the
proceedings, probably because they had been seen as
designed to secure the release of the ship itself. Nothing in
article 292 of the Convention provided for the protection
of the human rights of the crew while in detention. There
was therefore a need for a mechanism wider in scope than
article 292 for the protection of ships’ crews. Draft article
27 sought to establish such a mechanism.

interest in the protection of their nationals who had lost
close contact with their own States while employed on
foreign ships. When they suffered injury in the service of
such ships, there was no incentive for the crew members’
State of nationality to protect them. In practice, therefore,
crews were protected by the flag State or by no one.
10. Practical considerations relating to the bringing
of claims should not be overlooked. It was much easier
and more efficient for one State to exercise protection on
behalf of all crew members than to require the State of
nationality of each crew member to bring a separate claim
for injuries on behalf of its nationals. In the Barcelona
Traction case, ICJ had disapproved of the multiplicity of
claims in respect of shareholders’ claims. Similar considerations applied to ships’ crews: it was undesirable that
all States of nationality of crew members should bring
proceedings; and if only one State was to bring them, it
should obviously be the flag State. He therefore submitted
that there was State practice in favour of granting diplomatic protection to ships’ crews, and that there were also
sound policy considerations in favour of such a position.
11. As for the related case of passengers on board a
ship, the important differences between passengers and
crew had led him to conclude that passengers should
not be granted diplomatic protection. The same applied
to aircraft crews and passengers: there was no need for
diplomatic protection, nor was there any supporting State
practice. Still less was there State practice in the case of
spacecraft, and it would be premature to embark on diplomatic protection in such cases.
12. Draft article 27 could thus be seen as an exercise
in codification rather than progressive development, since
there was sufficient State practice to justify such a rule.
It was not a bold provision, as it was limited to injuries
to a foreign national sustained in the course of an injury
to a ship and would not extend to injuries sustained by
that national while on shore leave. It was, moreover, supported by sound policy considerations. If the Commission
decided not to adopt article 27, it should instead adopt a
saving clause making it clear that the exclusion of such a
rule from the draft articles was without prejudice to the
evolution of a customary rule on the protection of ships’
crews by the flag State.

8. There were also strong policy reasons for allowing
the flag State to exercise diplomatic protection in respect
of a ship’s crew, as had been recognized by ITLOS in the
Saiga case.

13. Mr. YAMADA requested clarification on two
points. Article 27, as currently drafted, was limited to the
injury suffered by crew members in the course of injury to
the vessel. The flag State had exclusive jurisdiction over
its vessel, so an injury sustained on board was a direct
injury to the flag State, which could therefore invoke State
responsibility against the wrongdoing State. He wondered
which of the two mechanisms the Special Rapporteur
considered the more effective: diplomatic protection, or
a claim for direct injury. Secondly, by the same token, the
courts of the flag State would have jurisdiction, and article
12 of the draft articles on the jurisdictional immunities
of States and their property,8 on which negotiations had
recently been concluded, was relevant in that case. The

9. It should be borne in mind that many ships’ crews
now came from politically and economically weak States
with undistinguished human rights records and little

8
For the text of the draft articles 1 to 22 on the jurisdictional immunities of States and their property adopted by the Commission at its
forty-third session, see Yearbook … 1991, Vol. II (Part Two), pp. 13 et
seq., para 28.
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wrongdoing State would be unable to invoke immunity
from the court’s jurisdiction. He wondered what view the
Special Rapporteur took of such dispute settlement.
14. Mr. CANDIOTI sought reassurance that article 27
related only to natural persons and that it constituted an
exception to the principle of nationality, in the same way
as article 7, on refugees and stateless persons.
15. Mr. DUGARD (Special Rapporteur) said that, before
answering Mr. Yamada’s questions, which dealt with matters of substance, he would prefer to hear the views of
other members of the Commission. As for Mr. Candioti’s
question, he confirmed that the article was envisaged as
an exception to the rule, in the same way as article 7.
16. Mr. KOLODKIN said that, in his view, the right of
the flag State to exercise protection in respect of ships’
crews, whether or not such crews were nationals of that
State, was sanctioned by international law. It was based
on the provision of the International Law of the Sea concerning the indivisibility of a vessel and its crew, as was
confirmed in the Saiga case. It was also in line with the
widespread practice in relation to multinational crews.
17. The United Nations Convention on the Law of the
Sea made no distinction, in the majority of cases, between
ships’ crews in respect of their nationality but referred
only to the prerogatives of the flag State, although some
exceptions did exist, notably article 97, paragraph 1,
which related to penal jurisdiction in matters of collision
on the high seas. The provision awarded jurisdiction over
the member of a ship’s crew not only to the flag State, but
also to the State of nationality.
18. In the Volga case before ITLOS, the Russian Federation had demanded the immediate release not only of the
vessel, but also of three crew members, who were Spanish nationals. It should be noted, however, that only their
release had been in question, in accordance with article
292 of the United Nations Convention on the Law of the
Sea. By contrast with the Saiga case, no claim for compensation had been made. Although he was convinced that
the flag State had the right to exercise protection irrespective of the nationality of crew members, that did not necessarily mean that a provision to that effect was required
in the draft articles. As had been pointed out in the Sixth
Committee, protection provided by the flag State was different from diplomatic protection, since it was not based
on the principle of nationality. The inclusion of draft article 27 would therefore constitute another exception to the
general rule, which might not be desirable. If he was not
mistaken, ITLOS had not, in the Saiga case, described the
protection accorded to the crew as “diplomatic”. In his
view, protection by the flag State was sui generis, based
on the rules of the international law of the sea; as such,
it should not form part of articles relating to diplomatic
protection.
19. On the other hand, there was probably a case for
reflecting the relationship between the flag State and diplomatic protection in the draft articles. Situations involving the rights both of flag States and of States of nationality seemed to arise extremely frequently. The question
was therefore relevant, given that many vessels now
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sailed under flags of convenience. The point was not that
States providing flags of convenience had little interest in
the crews of the vessels that flew their flag, as the Special
Rapporteur suggested in paragraph 63 of the report, but
that many such States were not in a position to provide
protection. States of nationality therefore often undertook
the protection without asking the flag State whether it
intended to take action. That gave rise to the question as
to whether the flag State had a priority right to exercise
protection. In his view, as a general rule it did not. The
question should, however, be decided on a case-by-case
basis, taking into account all the circumstances and the
rules involved, especially the law of the sea. It was therefore worth considering the Special Rapporteur’s proposal
that a saving clause along the lines of the one contained
in paragraph 73 of the report should be adopted, although
such a clause should emphasize that the right of the flag
State to exercise protection in respect of ships’ crews was
without prejudice to the right of the State of nationality
to do so, rather than the other way round. In that case,
however, the clause would become a “without prejudice”
clause, and such clauses were obviously unpopular with
members of the Commission.
20. Mr. BROWNLIE, after commending the value of
the materials provided by the Special Rapporteur, said that
the evidence was less than conclusive, as far as the current
state of customary international law was concerned. He
was unimpressed by the efforts of members of the Commission to say that the Saiga case could be regarded as an
authority on diplomatic protection. On the contrary, that
case was concerned rather with State responsibility and
article 292 of the United Nations Convention on the Law
of the Sea.
21. He was, on the other hand, in favour of the progressive development of international law; and, as Mr. Pellet
had said, the Commission should not be too bound by the
current state of customary law. There were strong policy
considerations in favour of extending diplomatic protection to crew members. That said, he was not attracted by
the reference in paragraph 63 of the report to the fact that
many crews came from weak States with poor human
rights records. The Commission must avoid linking its
legislative activities with such generalizations, whether
they concerned diplomatic protection for ships’ crews
or any other subject. Moreover, any policy consideration
should be applied consistently. It therefore followed that
the same rights should be applied in the case of the armed
services of States; yet he suspected that in that area, too,
there was little State practice.
22. An analytical problem arose in connection with article 27, which referred to damage done in the course of an
injury to a vessel, thus associating the protection of crew
members with the injury to the vessel. The Commission
should give more thought to what constituted the basis of
protection, as the policy considerations set out in paragraphs 62 to 65 of the Special Rapporteur’s report could
well apply to other situations, such as the maltreatment of
crew members on shore by the port authorities.
23. In that connection he wished to draw attention to
other policy considerations that he considered to be more
fundamental than those cited by the Special Rapporteur.
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Specifically, the Commission ought to look carefully at
the characteristics of diplomatic protection. While some
members of the Commission had suggested that the topic
was a vague one, he believed it to be one of the best established areas of customary international law; it was the fact
that States had discretion in the exercise of diplomatic
protection that gave rise to confusion. Although the notion
of discretion did not arise when it came to entitlement, it
could be problematic when human rights were involved.
However, the notion of discretion did not affect the basic
character of diplomatic protection as a well-established
part of international law.
24. His criticism of the Special Rapporteur’s reports,
then, had to do with the fact that they tended to ignore
or downplay the fact that diplomatic protection was the
other side of the coin of the admissibility of claims, which
would in fact be a better name for the topic. Admissibility of claims was not automatically complementary with
State responsibility, although it was related to that topic.
Many claims in fact had nothing to do with State responsibility, but instead related to the status of an asset of a
State, including the fact of State ownership. Boundary
disputes were an obvious example of such cases, but they
might also involve movables or archaeological property
or patrimony, as in the Temple of Preah Vihear case, or
even shipwrecks.
25. The Commission needed to define the legal interests
of States so that when it considered affording protection
to ships’ crews or members of the armed forces of a State
who were not nationals of that State, it could take into
account whether such cases were reflective of legitimate
State interests. Referring to the interests of a State rather
than of an individual might constitute an old-fashioned
approach, but it was a realistic one nonetheless.
26. Mr. PELLET said he was concerned by Mr. Brownlie’s view—one quite likely held by many on the Commission—that the subject of diplomatic protection had
more to do with the admissibility of claims than with State
responsibility. He himself was not convinced that that was
the case, and he was in fact radically opposed to so limited
and procedural an approach. Mr. Brownlie’s statement,
which doubtless drew on common law, had helped him
to understand why Commission members often appeared
to have so much trouble understanding each other when it
came to the topic of diplomatic protection: clearly, radically different conceptions of the topic coexisted. It was
unfortunate that the Commission had lost sight of the
approach advocated by Mr. Bennouna, the previous Special Rapporteur, in his preliminary report on the topic.9
27. Mr. BROWNLIE said he did not think that his differences with Mr. Pellet were so fundamental. He had not
said that diplomatic protection had nothing to do with the
enforcement of State responsibility, but only that it was
not a total reflection or complement of it. He had merely
sought to emphasize that the legal interests of States and
diplomatic protection were closely linked. Because the
Special Rapporteur was exploring the frontiers of the
9
Yearbook … 1998, vol. II (Part One), document A/CN.4/484,
p. 309.

topic, it might be useful for the Commission to look at the
definition of the legitimate interests of States.
28. Mr. ADDO asked Mr. Brownlie to clarify whether he
supported the inclusion of article 27 in the draft articles.
29. Mr. BROWNLIE said he supported the general
thrust of the article, but felt that more thought had to be
given to the scope of protection of crew members injured
in an incident that did not involve an injury to the vessel.
30. Mr. MOMTAZ said that, according to Mr. Brownlie,
article 292 of the United Nations Convention on the Law
of the Sea appeared to focus on an injury to a vessel, as
distinct from the collateral injury to passengers and crew.
It thus seemed that the framers of the Convention had not
considered the protection of the rights of crew members
and passengers to be a primary concern. He therefore
wondered whether one ought to conclude in the Saiga
case that the main concern had been the injury to the vessel, rather than the protection of the crew.
31. Mr. BROWNLIE said that the first concern of common-law lawyers was the basis of claim. That had clearly
been a key issue in the Saiga case, where the basis of claim
had been breaches of treaty obligations that had involved
direct injuries to the State. Consequently, the Saiga decision could not be relied on unduly to support the proposition that diplomatic protection existed in respect of crew
members.
32. Mr. CHEE said that in its judgment in the Saiga case,
ITLOS had upheld a long-standing maritime custom that
ships’ crews would be protected by the flag State regardless of their nationality. The case constituted an example
of functional protection extended by a flag State. The Tribunal had reasoned that “the ship, every thing on it, and
every person involved or interested in its operations are
treated as an entity linked to the flag State. The nationalities of these persons are not relevant” (see paragraph 6
above). The Tribunal had further observed that modern
maritime transport was characterized by “the transient
and multinational composition of ships’ crews” and that
“ships could have a crew comprising several nationalities.
If each person sustaining damage were obliged to look
for protection from the State of which such a person is a
national, undue hardship would ensue” (ibid.). That concern was similar to the concern expressed by ICJ in the
Barcelona Traction case.
33. With regard to the distinction drawn by the Special
Rapporteur between ships’ crews and the crews of aircraft
and his conclusion that the latter should not enjoy diplomatic protection, it should be noted that while ships’
crews generally had as their official travel documents a
seaman’s registration card which they used chiefly while
on shore leave, aircraft crews travelled on their national
passports. The difference in travel documents reflected
the different status accorded to the two types of crews:
whereas ships’ crews were accorded functional protection by the flag State irrespective of nationality, airline
crews had to bring private claims against the airline that
employed them, unless a State was directly involved in
the injury, as in the case of a civilian aircraft being shot
down by a foreign military aircraft. He thus endorsed the
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Special Rapporteur’s conclusion regarding aircraft crews
in paragraph 71 of his report, which reflected current State
practice. He likewise supported the adoption of article 27.
34. Mr. MANSFIELD said he supported the inclusion
of article 27. There was sufficient State practice to justify
its inclusion, and the decision as to whether to include it
was thus ultimately a policy choice. He agreed with the
Special Rapporteur that it was good policy to allow flag
States to extend diplomatic protection to crews, a position
that had been endorsed in the Saiga case.
35. The fact of the matter was that crews needed to be
protected by flag States, as they were often absent from
their States of nationality for long periods and might
indeed have little contact with them. Moreover, the State
of nationality might have little real capacity to afford any
kind of protection to its nationals. He cited the example
of Tuvalu, a small island State in the South Pacific with a
long tradition of sending its young men off to work as seamen around the world. In practical terms, Tuvalu’s ability
to exercise diplomatic protection was very limited, and
could not compare with the capacity of large flag States,
even if the flag in question was a flag of convenience.
That flag States had good reason not to ignore the welfare
of the crew was made clear in paragraph 65 of the Special
Rapporteur’s report.
36. Several other points arose in that regard. Firstly,
article 292 of the United Nations Convention on the Law
of the Sea did not deal with the diplomatic protection of
ships’ crews and had never been intended to do so. While
it was an extremely important provision of the Convention, its purpose was to secure the prompt release of a
ship’s crew rather than to protect crew members when a
ship was under arrest or to address any infringement of
crew members’ rights. The Commission would have to
look beyond the scope of article 292 to find support for
the notion of diplomatic protection for ships’ crews.
37. Secondly, the injury to crew members was directly
linked to the injury to the vessel occasioned by an internationally wrongful act. The flag State would have direct
information regarding the circumstances surrounding the
injury to the vessel, whereas the strong likelihood was
that the State or States of nationality of the crew members
would not. In order to bring a claim, then, the States of
nationality would in any case first have to obtain information from the flag State.
38. Thirdly, the right of a flag State to exercise diplomatic protection did not preclude a crew member’s State
of nationality from exercising diplomatic protection.
Thus, article 27 did not give the flag State priority over
the State of nationality, but simply allowed it to exercise
diplomatic protection if that was the best solution under
the circumstances. However, the State of nationality was
in no way barred from exercising diplomatic protection,
should it choose to do so.
39. Lastly, as the Commission had often noted, the exercise of diplomatic protection by a flag State was a right,
but not a duty. There might well be cases in which a crew
member was injured by the wrongful act of a port State
where it might be inappropriate to exercise diplomatic
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protection. For example, a crew member on shore leave
might suffer an injury that had nothing to do with an
injury suffered by the vessel as the result of an unlawful act. While the current drafting raised some difficulties,
article 27 sought to make it clear that the right of the flag
State to exercise diplomatic protection was limited to situations where the crew had been injured in the course of an
injury to the vessel. Accordingly, he hoped that the text
would be referred to the Drafting Committee.
40. He also agreed with the Special Rapporteur that no
similar case could be made for diplomatic protection in
respect of ships’ passengers or the crew and passengers
of an aircraft.
41. Mr. PELLET said he had been very favourably
impressed by the chapter of the report on diplomatic protection of ships’ crews by the flag State. He nevertheless
wondered whether the practice cited by the Special Rapporteur, which derived from two States, one of which had
been somewhat reluctant to apply the rule in question,
really demonstrated the existence of a rule of customary law; he himself was not convinced that it did. Even
though the States in question were the United Kingdom
and the United States, they could hardly be called representative of the international community as a whole, and
the practice cited could not be considered to be general.
As for the Saiga case, its interpretation was the subject of
controversy, to say the least.
42. Yet the fact that a rule was not part of customary law
did not preclude its inclusion in the Commission’s draft
articles, as the Commission’s task was not only to codify
but also to develop international law. Thus, while he was
not convinced of the justification for article 27 in positive
law, it seemed justified de lege ferenda. As the exercise of
diplomatic protection was one means of invoking State
responsibility, and ships’ crews were among the most
likely categories of individuals to be affected by the consequences of an internationally wrongful act, there were
sufficient policy reasons, well adduced by the Special
Rapporteur and Mr. Mansfield, for seeking to facilitate
their protection by means of article 27. He was not, however, convinced that the exercise of some form of protection by the flag State would be effective, especially since,
as the Special Rapporteur had noted, many flag States,
particularly in the case of flags of convenience, might well
have little interest in protecting the members of crews on
vessels flying their flag.
43. It was for that reason that he supported draft article
27 as submitted by the Special Rapporteur, not because he
believed it reflected a customary rule. On the other hand,
he was vigorously opposed to the saving clause proposed
in paragraph 73 as an alternative to article 27. He took
exception to the Special Rapporteur’s penchant for disposing of problems by constantly resorting to “without
prejudice” clauses. Article 27 had every right to a place in
the draft, even if it was not about diplomatic protection in
the strict sense, but rather about the protection of persons
with a view to invoking the responsibility of the State, and
even if there was some uncertainty about the existence
of a rule: after all, the Commission’s main purpose was
to dispel such uncertainties. The Special Rapporteur had
convinced him of the advisability of including a provision
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along the lines of the one in article 27, and it would be
most undesirable to fall back on a “without prejudice”
clause.
44. Lastly, paragraph 46 of the report referred to a communication dated 20 May 2003 from the United States
Department of State;10 he would be grateful if the secretariat would circulate that document to members of the
Commission.
45. Mr. BROWNLIE said he agreed with almost everything that Mr. Pellet had said. He remained irritated, however, by the erroneous assumption that small States were
incapable of achieving results in the international arena.
Not only was that a huge generalization, but it was also
basically untrue. As the result of a case in ICJ, the small
State of Nauru, whose population was about 12,000, had
obtained from Australia a settlement amounting to 107
million Australian dollars. It was a question of leadership,
not size.
46. Earlier in the debate he had raised the point that the
policy considerations evoked by the Special Rapporteur
in relation to ships’ crews probably applied with equal
cogency to members of the armed forces of foreign States.
He would like to hear others’ thoughts on that point. He
himself found it inconsistent to devote so much attention
to ships’ crews while ignoring parallel cases.
47. Mr. MANSFIELD said it was simply not realistic
to contend that small States had access to resources commensurate with those of major Powers.
48. Mr. PELLET pointed out that the Certain Phosphate Lands in Nauru case had concerned not diplomatic
protection, but rather the responsibility of States. As to
whether the members of armed forces of a foreign country
could be protected by the country they served, that was an
interesting question and one that could be pursued. The
example of the members of the French Foreign Legion
came to mind: they had very strong links with the country
that they served and one could easily imagine extending
protection to them. The only difference was that, as the
Special Rapporteur had shown, there was undoubtedly
practice with regard to ships’ crews, albeit debatable and
limited. If the Commission was to engage in the progressive development of international law, it could use that
practice as a starting point. If, on the other hand, there was
no such practice with respect to members of armed forces,
it might be unwise to become involved in the issue.
49. Mr. CANDIOTI pointed out that if the draft articles
were to be extended to include protection of ships’ crews,
consideration would need to be given to the question as to
whether the requirement of exhaustion of local remedies
should be waived along with the nationality requirement,
in the interests of freedom of navigation, maritime commerce and securing the speedy release of the crew.
50. The CHAIRPERSON, speaking as a member of the
Commission, said that he was concerned that including
protection of crews would involve elaborating a rule that
did not take account of two fundamental prerequisites for
1

See footnote 4 above.

the exercise of diplomatic protection, namely nationality
and exhaustion of local remedies.
51. Mr. CHEE said that the Certain Phosphate Lands
in Nauru case referred to by Mr. Brownlie was probably
exceptional. Most flag States were poor, developing countries that raised revenue from the registration of ships.
The shipowners’ prime concern was to secure the release
of the vessel itself. In effect, the State of the shipowner
paid the flag State to protect the ship’s crew.
52. Mr. DUGARD (Special Rapporteur) said that while
many authors made an exception in the case of members
of armed forces, he had not put forward a proposal on that
subject, having regard to the developments in the international community relating to mercenaries. Although
the employment of mercenaries was now prohibited by
a convention, many armed forces still employed foreign
nationals. The distinction between foreign nationals and
mercenaries was a very tenuous one, however, and it was
for that policy reason that he believed it would be unwise
to draw attention to the subject.
53. Mr. BROWNLIE asked for confirmation that article 27 applied to the crews of naval vessels.
54. Mr. MOMTAZ, responding to Mr. Candioti’s
remark, said that in the Saiga case, ITLOS had found that
the rule that local remedies must be exhausted in the exercise of diplomatic protection was applicable solely when
a State had breached an international obligation concerning the treatment to be accorded to aliens. The Tribunal had considered that none of the violations of rights
claimed by Saint Vincent could be described as breaches
of obligations concerning the treatment to be accorded to
aliens, and that they were all direct violations of the rights
of Saint Vincent. In other words, if the claim was based
on the injury to the vessel, local remedies need not be
exhausted.
55. Mr. CANDIOTI said the information just provided
by Mr. Momtaz bore out his suspicion that inclusion of
protection of ships’ crews within the scope of diplomatic
protection would not actually facilitate the protection of
such crews. It would even be counterproductive, since it
would undermine the traditional requirements of nationality and exhaustion of local remedies on which diplomatic
protection was based and prevent ships’ crews from being
protected rapidly and effectively.
56. Mr. PELLET said that he too was beginning to have
doubts. He did not see why protection needed to be provided more rapidly for the members of ships’ crews than
for anybody else. As Mr. Kolodkin and others had stated,
such protection was not in fact diplomatic protection. On
the other hand, the policy considerations advanced by the
Special Rapporteur remained valid. Perhaps the solution
would be to delete the word “diplomatic” in article 27
and to add, after the words “crew of the ship”, a phrase
such as “notwithstanding the right of diplomatic protection, which continues to be the prerogative of the State of
nationality”. There seemed to be a need for a provision to
indicate that the particular type of protection envisaged
was supplemental to the diplomatic protection which
could be exercised by the State of nationality of the crew.
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57. Mr. DUGARD (Special Rapporteur), responding to
the comments by Mr. Candioti and Mr. Yamada, said the
difficulty with the protection of ships’ crews was that one
was frequently confronted with situations in which there
was a direct injury to the State through the ship. Article
292 of the United Nations Convention on the Law of the
Sea provided for prompt release in such a situation. In the
Saiga case, the Tribunal had not properly distinguished
between direct and indirect injury, and that was why it had
found that it was unnecessary to exhaust local remedies.
In other situations, however, he could see no reason why
a State should not be required to exhaust local remedies.
If, in the Saiga case, Saint Vincent had brought a claim
on behalf of the injured crew arising from maltreatment
by Guinea, then the local remedies available to the crew
members would have had to have been exhausted before
the matter proceeded to the international level.
58. Mr. ECONOMIDES said that he found the chapter
of the report on diplomatic protection of ships’ crews by
the flag State to be the most stimulating of all, although
he agreed with Mr. Brownlie that the language of paragraph 63 was somewhat blunt and should be reworded.
He endorsed article 27 for the reasons given by previous speakers, in particular Mr. Mansfield. The reasons
for making such a rule were legitimate, irrespective of
whether the protection that was its subject had actually
been established in international custom, reflected an
embryonic rule or constituted a new rule. The Drafting
Committee would undoubtedly have to look into a number
of problems, including whether the protection envisaged
was truly diplomatic protection. Mr. Kolodkin had spoken of sui generis protection; Mr. Chee had referred to
functional protection: both characterizations were apposite. Some wording must be found to indicate that the situations envisaged were not orthodox cases of diplomatic
protection, but were analogous cases that warranted treatment in a separate provision and that should not be incorporated among the exceptions set out in article 7.
59. In his view, the ships covered in the provision must
be those of the merchant marine fleet, not naval vessels.
The third and thorniest question was whether direct injury
suffered by seamen should be envisaged, or whether the
injury had to be to the ship, with collateral indirect injury
suffered by the seamen. To maintain coherence with the
law of the sea, perhaps a restrictive approach should be
taken and the option of indirect injury that flowed from
an injury to the ship itself should be the one chosen, in
which case the exhaustion of local remedies requirement
could then be retained; for otherwise it would be impossible to know which court an injured person must address
in order to exhaust such remedies. That would likewise be
in accord with the United Nations Convention on the Law
of the Sea, which aimed at rapid administration of justice
in such situations. That matter should now be considered
by the Drafting Committee.
60. Ms. XUE said the question as to whether draft article 27 was acceptable actually boiled down to two basic
issues. Firstly, what was the legal basis for the flag State to
claim the right to exercise protection; or, in other words,
did the nationality of a ship give the right to protection
just as in the case of nationals? Secondly, if both the flag
State and the State of nationality of the crew member had
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the right to protection, were those rights mutually exclusive or did they coexist?
61. On the first question, the Special Rapporteur
seemed to suggest in his report that State practice, particularly that of the United States and the United Kingdom, demonstrated inconclusive and even conflicting
approaches. If the answer to that question was in the
affirmative, State practice was needlessly complicated.
Article 91 of the United Nations Convention on the Law
of the Sea clearly provided that ships had the nationality
of the State whose flag they were entitled to fly, but that
there must be a genuine link between the State and the
ship. There was a twofold problem with ships. Firstly,
while in many cases the nationality of a ship was based
on a genuine link between the ship and the flag State, in
many other cases, for example ships flying a flag of convenience, that might not be the case. Accordingly, when
a ship was in trouble and had suffered injury, the flag
State might not have an interest in exercising protection.
Secondly, unlike nationals, ships were vehicles. The
nationality of a ship had two legal aspects: territorial and
national. The flag State could exercise jurisdiction and
protection both over the ship and over the people on it.
Where the people on the ship, particularly the crew, possessed nationalities different from that of the ship, multiple nationalities would be involved. Accordingly, unlike
the case of nationals, the nationality of the ship did not
always provide a clear legal basis for the flag State to
claim an exclusive right to protection of the crew members. In the early days of United States practice, in order
to provide protection to crews on board its ships, that
country had been required by law to treat foreign crew
members as nationals in order to avoid the possibility
of competing claims. That practice had been challenged,
however, because the crew members’ nationality had not
changed. That showed that the flag State, on the basis of
its linkage of nationality with the ship, could claim the
right to protection of both the ship and its crew. Nevertheless, that nationality was not the same as that of the
nationals. A ship could not be easily compared to a corporation: it had nationality, but was not a national. On
that point, she agreed with the view that the Saiga case
was not a case of diplomatic protection.
62. The second question that she had raised could now
be answered with some certainty. Both the flag State and
the State of the crew member could exercise protection
over the crew, and their rights coexisted but could be
competing. Owing to the nature of their duties, foreign
crew members were linked more to the flag State than to
their national State. Their situation could be compared to
that of a foreign national working in another State, who
was subject to the laws of the State of residence but was
also entitled to the protection of his or her own State.
63. Thus, in substance there was nothing wrong with
article 27, but that did not mean it should be included in
the draft on diplomatic protection. Cases involving foreign crew members were far more complicated. The policy considerations referred to by the Special Rapporteur
in support of an article covering only one type of situation
concerning protection of foreign crew members needed to
be reviewed. The Special Rapporteur had narrowly interpreted the Saiga decision as having been based solely
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on article 292 of the United Nations Convention on the
Law of the Sea and as being confined to the release of
the vessel, and had sought to formulate a general rule of
diplomatic protection applicable to all cases involving the
protection of foreign crew members. Yet the right of the
flag State to exercise protection on behalf of the ship as a
whole, including its crew, was set forth in several provisions of the Convention; the principle expressed in the
Saiga decision did not necessarily apply only to the case
of release. Article 27 also failed to cover other situations
in which crew members might need protection; for example, when they were injured on shore while in the service
of the ship. Was the Commission expected to grant the
flag State an exclusive right to protect in respect of injury
caused to the vessel and the crew, as in the Saiga case, or
to make provision for all situations in which crew members of foreign nationality might need protection either
from the flag State or from their State of nationality? The
Special Rapporteur’s policy consideration was not clear.
In her practical experience of handling cases of injury to
Chinese seamen on board foreign ships, it was usually
China, the State of nationality of the crew member, and
not the flag State, which provided protection. In order to
avoid undue hardship for the crew members, it was preferable to leave it open to the flag State or the State of
nationality of the crew member to exercise protection as
the case required.
64. The Special Rapporteur had noted (para. 63) that
many seamen came from poor countries and worked on
ships flying flags of convenience. Ms. XUE was not convinced by the argument that if the flag State was entitled
to exercise diplomatic protection, it would act as an incentive to protect such persons. Clearly, the Saiga decision
had in no way changed the economic and social conditions that prevailed in those countries. More often than
not, seamen were badly treated on board rather than incidentally by another State. The general rules on the treatment of seamen were more likely to ensure protection of
their human rights.
65. The legal regimes for ships, aircraft and spacecraft
each had special rules. For all of them, similar issues
arose with regard to foreign nationals on board, either in
service or as passengers; and, depending on the particular situation, either the State of nationality of the person
and the State of registration had competing claims to the
right to exercise protection, or else neither exercised that
right. What justification was there for singling out seamen
for preferential treatment? The State of nationality often
chose not to exercise the right to protection, not because
international law did not provide for such a right, but for a
variety of other reasons. According the flag State the right
to exercise diplomatic protection would not address the
Commission’s considerations in any way, and therefore
article 27 should not be retained.
66. Mr. GALICKI said the Commission should not rule
out the possibility of extending the scope of article 27
to include crews of spacecraft because, as rightly noted
by the Special Rapporteur, spacecraft resembled ships in
terms of the multinational character of their crew and the
length of time that the crew might be compelled to remain
on board. It should be specified that all such persons
must be treated, in accordance with existing legal norms,

as crew members. As yet, there was no legal distinction
between passengers and crew members. The rights of the
State of registration of the spacecraft with regard to crew
members—stemming from the Treaty on Principles Governing the Activities of States in the Exploration and Use
of Outer Space, Including the Moon and Other Celestial
Bodies, and from the Agreement on the Rescue of Astronauts, the Return of Astronauts and the Return of Objects
Launched into Outer Space—were very wide and went
beyond the rights of States of registration of aircraft under
aviation law. Pursuant to the Treaty, the State of registration of the spacecraft retained jurisdiction and control over
such persons both on board the spacecraft and outside the
craft, whether in outer space or on a celestial body. That
included crew members not possessing the nationality of
the State of registration. In the event of a landing on the
territory of other States, the Treaty provided that such persons were to be returned to the State of registration, not
to their State of nationality. The link between the State
of registration and the crew members of a spacecraft was
much stronger than that between the crew members and
the State of registration of an aircraft and was no weaker
than that between the flag State and the ship’s crew.
Although he agreed with the Special Rapporteur that
there was no State practice in favour of protection of crew
by the State of registration of the spacecraft (para. 72),
there was sufficient reason to consider crew members
of spacecraft as possible subjects of diplomatic protection in a process of progressive development. Space law
contained other examples of legal regulations for future
eventualities where State practice did not yet exist, such
as the Agreement Governing the Activities of States on
the Moon and Other Celestial Bodies, which dealt with
the legal status of the Moon’s natural resources based on
the principle of the common heritage of mankind. Under
the Treaty on Principles Governing the Activities of States
in the Exploration and Use of Outer Space, Including the
Moon and Other Celestial Bodies, the spacecraft’s crew
must be treated as envoys of mankind in outer space and
given special international protection, which, in his opinion, should also include diplomatic protection exercised
by the State of registration of the spacecraft. Such a possibility should be included either in article 27 or in a saving clause. The Commission should at least specify that
such persons were protected on the same basis as crew
members of ships.
67. Mr. MATHESON said that despite the persuasive
case which the Special Rapporteur and others had made
for article 27, on balance he was not in favour of its adoption in the current exercise on diplomatic protection.
68. To begin with, State practice and the literature were
divided as to whether the State of nationality of the ship
had such a right, at least as a matter of diplomatic protection. As the Special Rapporteur had noted, State practice emanated mainly from the United States, and yet the
United States Government itself had taken the position
that there was no such customary right, that United States
historical practice was mixed and that previous United
States assertions of such a right were a historical vestige from an earlier period in which crew members had
been commonly liable to impressment. Under the circumstances, it would be preferable to wait for further State
practice to emerge, rather than prematurely pronouncing
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on the state of the law or attempting to develop it in a
particular direction.
69. The protection of a ship’s crew by the State of nationality of the ship was not a matter of diplomatic protection
in the usual sense, and he agreed with the points made
in that regard by Mr. Kolodkin and Ms. Xue. It did not
fall within the definition of diplomatic protection in article 1, which was limited to action by a State on behalf of
its nationals. Admittedly, the Commission had extended
diplomatic protection beyond representation of nationals
to include refugees and stateless persons, but those were
cases in which there was no State of nationality to offer
protection; that was not true in the case of ships’ crews.
The protection of ships’ crews was a different kind of protection, one that was based on the special status of a flag
State and intimately connected with the law of the sea, in
particular the provisions of the United Nations Convention on the Law of the Sea. It would be preferable to leave
such matters for further development elsewhere, rather
than to attempt to accommodate them in the context of
diplomatic protection.
70. The Special Rapporteur and Mr. Mansfield had
cited convincing policy considerations in favour of allowing the flag State to exercise diplomatic protection on
behalf of all crew members. Admittedly, there might be
circumstances in which foreign crew members might
not be effectively protected by their State of nationality.
However, that applied to diplomatic protection in general,
since such protection always depended on the capability
and interest of the State of nationality of the claimant,
which might often be marginal. What was not clear to him
was that a flag State, and especially States providing flags
of convenience, would necessarily be more interested
in or capable of protecting foreign crew members than
would their State or States of nationality. Therefore, on
balance he preferred the Special Rapporteur’s alternative
formulation, namely, a saving clause that left the question open, pending further evolution of State practice and
future development in the overall context of the law of
the sea.
71. Lastly, he endorsed the Special Rapporteur’s point
that, regardless of the formulation adopted, article 27
should not cover aircraft, spacecraft or the passengers of
ships, since in none of those cases was there currently any
significant State practice or any persuasive policy reason
for adopting a particular rule. He also agreed that it would
be premature and problematic to attempt to include the
protection of members of armed forces under the topic of
diplomatic protection.
72. Mr. ADDO said he supported the inclusion of article 27, given the Special Rapporteur’s convincing demonstration that there was sufficient practice to justify
doing so.
73. Mr. Sreenivasa RAO agreed that State practice on
the question was mixed. There was no disagreement that
crew members of ships should enjoy protection, but the
question was by whom and under what circumstances.
Regardless of the terms in which paragraph 63 of the report
was couched, the fact remained that not every State was
equally able to ensure the protection of ships’ crews. That
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being the case, the point was whether protection should
be left to be covered by article 292 of the United Nations
Convention on the Law of the Sea, or whether it should
be placed under the broader rubric of diplomatic protection, as recommended in article 27. He had no objection
to such a step. The only issue then would be deciding
whether such protection was exclusive or non-exclusive.
Ms. Xue had argued persuasively that non-exclusive protection would serve interests better. That might be where
the compromise lay. The Special Rapporteur’s own compromise proposal to remove the word “diplomatic” should
be examined by the Drafting Committee.
74. It was not clear what rights of the crew members fell
within the strict scope of diplomatic protection. Rights
unrelated to the crew’s service on board the ship should
fall within the scope of diplomatic protection by the State
of nationality, and he did not think that such a situation
had been discounted. That point should be clarified in the
Drafting Committee. He was not opposed to the inclusion
of article 27, with the incorporation of many of the useful
suggestions made. The flag State should have priority in
protecting a crew whose ship was in distress in foreign
jurisdiction, but the State of nationality should also be
allowed to come to the aid of crew members who were its
nationals, either while they were serving on the ship or in
any other situation. If, for example, a crew member went
on shore at a port and was arrested for an offence committed prior to his or her employment on the ship, that was
clearly a matter for the State of nationality. However, if
the issue was the right of crew members to be protected
along with the ship, the flag State should come into the
picture. Incidentally, it was his understanding that when
the Commission spoke of crew members, it really had
in mind only the captain. Most cases with which he was
familiar had to do with the detention of the captain and the
ship itself, rather than of the crew.
75. Mr. YAMADA said he was not convinced that article 27 was needed, but would not object if the majority
was in favour of its being referred to the Drafting Committee. The Saiga case did not involve diplomatic protection, which was not an effective institution for protecting crew members, a matter which should be dealt with
elsewhere.
76. The contradiction inherent in article 27 could be
seen by considering the case of the more than 800,000
Koreans living in Japan. Many of them had been born
there, but as they did not have Japanese nationality, Japan
could not exercise diplomatic protection on their behalf,
whereas article 27 would allow it to do so if such persons
were crew members of a Japanese ship.
77. More than half of the Japanese merchant marine fleet
was registered outside Japan. The captain, the chief engineer and the navigator were usually Japanese, whereas
the other crew members tended to come from other Asian
countries. Article 27 did not prejudice Japan’s right to
exercise diplomatic protection in respect of the Japanese
crew of ships registered in other countries.
78. Ms. XUE said that Mr. Yamada’s pertinent remarks
served as further evidence that the Commission should
not include article 27 in the draft. If the provision were
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included, then, logically, permanent residents in foreign
countries would also have to be covered by such protection, since they, too, had often lived abroad for so long
that they had been forgotten by their State of nationality.
Who would exercise diplomatic protection on behalf of
such persons if they suffered injury in a third country?
What would be the genuine link? The Commission was
in danger of undermining the whole basis for diplomatic
protection.
79. Mr. CHEE wondered what jurisdiction applied
when a crime was committed on board ship. There was
a conflict between public international law and admiralty
law, which provided that the captain of a ship had jurisdiction in such cases.
80. Mr. MANSFIELD, responding to comments by Mr.
Yamada and Ms. Xue, reiterated that the argument for
allowing the flag State to exercise the protection of ships’
crews was not based solely on the notion that it ought to
be possible to protect persons who were otherwise without protection, but also on practical considerations: the
injury that such persons suffered was associated with the
injury to the vessel, and it was the flag State that was in
a position to provide information on what had actually
occurred.
The meeting rose at 1 p.m.

2796th MEETING
Tuesday, 11 May 2004, at 10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Baena Soares, Mr. Brownlie, Mr.
Candioti, Mr. Chee, Mr. Comissário Afonso, Mr. Dugard,
Mr. Economides, Ms. Escarameia, Mr. Fomba, Mr. Gaja,
Mr. Galicki, Mr. Kabatsi, Mr. Kolodkin, Mr. Koskenniemi, Mr. Mansfield, Mr. Matheson, Mr. Momtaz, Mr.
Niehaus, Mr. Opertti Badan, Mr. Pambou-Tchivounda,
Mr. Pellet, Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño,
Mr. Sepúlveda, Ms. Xue, Mr. Yamada.

Diplomatic protection1 (continued) (A/CN.4/537,
sect. B, A/CN.4/538,2 A/CN.4/L.647 and Add.1)
[Agenda item 3]
Fifth report of the Special Rapporteur (continued)
1. The CHAIRPERSON invited the Commission to
comment on article 27 contained in the Special Rapporteur’s report (A/CN.4/538).
1
For the text of articles 1 to 10 of the draft articles on diplomatic
protection provisionally adopted by the Commission at its fifty-fourth
and fifty-fifth sessions, see Yearbook … 2003, vol. II (Part Two),
pp. 34–35, para. 152.
2
Reproduced in Yearbook … 2004, vol. II (Part One).

2. Ms. ESCARAMEIA said that she felt obliged to take
the floor because a number of members had changed
their position on article 27. Originally, the Commission
had seemed to be in favour of adopting the provision, but
more and more objections had been raised and the majority had changed their minds. The objections raised fell
into two categories: those relating to the validity of case
law and those relating to policy considerations.
3. Where case law was concerned, she was surprised
that the Saiga case and the two dissenting opinions in
the Reparation for Injuries case had not been considered
relevant. She had been particularly disappointed by the
interpretation according to which the Saiga case related
exclusively to article 292 of the United Nations Convention on the Law of the Sea. In her view, the question of
ships’ crews who did not have the nationality of the flag
State could be understood only in the context of diplomatic protection and not merely in terms of article 292 of
the Convention. If ITLOS had relied only on article 292,
why would the question of nationality have arisen? Why
would the Tribunal have drawn a distinction between the
direct damages caused to the State and the indirect damages caused to persons protected by the State? The Saiga
case related to article 292 in terms of the prompt release
of the ship and the crew and to diplomatic protection in
terms of the protection of ships’ crews. The Tribunal had
clearly recognized that, when damage was caused to the
crew members in the context of damage to the ship, the
nationality of those concerned was of no relevance. It had
not addressed the question of diplomatic protection for the
crew members because it was concerned only with harm
suffered as a result of the damage caused to the ship, but,
if the crew members had been ill-treated, for example, the
question of diplomatic protection would have arisen.
4. Turning to the question of policy considerations,
she noted that the objections were of two kinds: some
speakers had maintained that the criteria for diplomatic
protection—nationality and the exhaustion of local remedies—had not been met, while others believed that if
the case for ships’ crews was accepted it would open the
door to many other cases and the situation might become
unmanageable.
5. With regard to the nationality criterion, some members believed that the case of ships’ crews was not comparable to that of stateless persons or refugees. In her
view, the situation of crew members was similar to that of
refugees, since they had lost contact with their own Governments and lacked the power to invoke their country’s
protection. As several members had pointed out, States
of nationality were not necessarily weak and might well
have the means to protect their nationals. At the same
time, ships’ crews did not generally have the means or the
necessary level of education to assert their rights. Another
objection had been that, if the flag State were authorized
to exercise protection, other States would automatically
lose their entitlement to do so. In her view, the question
of exclusivity did not arise. The exhaustion of local remedies rule was also irrelevant, since, where a crew was
ill-treated, for example, the rule would not be observed.
6. Another set of arguments was based on the idea that,
if the right of crews to protection was accepted, the right
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of others, such as permanent residents, would also have to
be accepted. That surely posed no difficulty; she could not
see why protection could not also be provided for permanent residents. She expressed her strong support for the
retention of article 27 for reasons of both case law and
policy.
7. Mr. BROWNLIE said that the Commission must
beware of basing its arguments on incorrect factual
assumptions. The idea that the States of nationality of
ships’ crews were inevitably politically or economically
weak might not be true. Moreover, any attempt to transfer the right of exercising diplomatic protection from
the State of nationality to the flag State would have no
real effect on the problem, since flag States were often
small countries. He also refuted the idea that small States
were incapable of exercising their rights. States’ power to
exercise diplomatic protection depended neither on their
size nor on their economic resources, but on their internal
organization.
8. The comments made by Ms. Xue and other members
of the Commission had tempered his enthusiasm for the
inclusion of article 27; the course of the debate had caused
him to change his mind. As Ms. Xue had said, the Commission should keep a sense of proportion: if its view was
that the State could not exercise its diplomatic protection
in respect of permanent residents, even though under the
effective link criterion such protection would be justified,
States should not be entitled to exercise such protection
in respect of ships’ crews. In his view, the Commission
should rather deal with a related question, namely how to
apportion priority in cases of competing protection.
9. Mr. MANSFIELD said that although even small
States were in a position to exercise diplomatic protection
if they were well managed, the real point was whether
they considered a particular case worth pursuing. In practice, it was very rare for a small State to find a case sufficiently significant for it to exercise protection in respect of
its nationals who were crew members. The flag State was
often the only one that could act to help a crew, although
it did not necessarily do so.
10. Mr. CHEE said that since States could exercise
functional protection in respect of refugees and stateless
persons, he did not see why similar protection should not
be afforded to ships’ crews, who in antiquity had been
considered slaves and who, even in the modern world,
needed protection. He was therefore in favour of including article 27 in the draft articles.
11. The CHAIRPERSON, speaking as a member of the
Commission, said that he had noted Ms. Escarameia’s
use, in her powerful speech on the need to protect ships’
crews, of the word “protection” without prefacing it with
the word “diplomatic”. She must therefore have been
thinking of the protection exercised by consulates and
embassies and not of the customary institution with which
the study was concerned.
12. The Saiga case clearly had nothing to do with diplomatic protection. The crew had been Ukrainian and the
flag State had been Saint Vincent and the Grenadines. The
two countries had nothing in common, not only in terms

39

of size, but also in terms of experience and capacity to
mobilize the necessary legal resources.
13. The Commission could not adopt an article relating
to the protection of ships’ crews if the basic principles
of the topic—the nationality rule and the exhaustion of
local remedies—were not respected. It was obvious that
seamen needed urgent protection, which could not be provided if the rule of the exhaustion of local remedies was
observed. By including the protection of seamen in the
topic, the Commission was in danger of depriving them of
proper assistance, since if the State decided to exercise its
diplomatic protection, other kinds of protection would be
excluded. The protection of ships’ crews was a real problem, but the solution should not be sought in diplomatic
protection. The Drafting Committee had reached agreement on a text proposed by Ms. Xue, which would take
the form of a “without prejudice” clause. That was the
direction that should be taken.
14. Ms. ESCARAMEIA said that the Saiga case did
indeed constitute an issue of diplomatic protection. She
therefore rejected the argument that the nationality rule
would not be observed, noting that there already existed
exceptions, including stateless persons and refugees.
15. As to cases in which seamen might suffer injury, she
believed that they were entitled to the emergency assistance they required in accordance with article 292 of the
United Nations Convention on the Law of the Sea. They
might, however, need another type of protection, in the
case of ill-treatment. It was true that if the State exercised
diplomatic protection it might take similar action in other
cases, but, legally speaking, the question of exclusivity
did not arise.
16. Lastly, with regard to the work of the Drafting Committee, she pointed out that the provisions on which agreement had been reached related to human rights mechanisms and bilateral investment treaties.
17. The CHAIRPERSON, speaking as a member of the
Commission, noted that diplomatic protection was a power
exercised at the discretion of the State and that the State
was therefore not obliged to exercise it. If the intention
was truly to protect seamen, diplomatic protection was
not the way to do so. In practice, a State intervened only if
it considered that its honour, dignity or basic institutions
had been impugned. The fact that two States—the State
of nationality and the flag State—were entitled to exercise
diplomatic protection created enormous difficulties.
18. Mr. ECONOMIDES said that, first of all, he fully
endorsed the remarks by Ms. Escarameia. Secondly, he
thought that the Commission would need a “without
prejudice” clause indicating that the draft articles on diplomatic protection would affect neither “classical” diplomatic protection nor the consular protection afforded
under the Vienna Convention on Diplomatic Relations
and the Vienna Convention on Consular Relations and
under customary international law, particularly as diplomatic protection as the sovereign right of a State was
often confused with the diplomatic protection exercised
by an embassy or a consulate. The fact that two States
could be involved posed no problem.
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19. Mr. DUGARD (Special Rapporteur) said that such
a situation already occurred in the case of dual nationality. He did not understand what the Chairperson had
meant when he had said in his personal capacity that anyone could understand the situation by looking at the concurrent claims of the Ukrainian crew and the flag State,
Saint Vincent and the Grenadines, in the Saiga case. The
Chairperson had seemed to think that Ukraine, unlike
Saint Vincent and the Grenadines, was a powerful State,
but that was not the point: in fact, Saint Vincent and the
Grenadines, which was far from being the most powerful State in the world, had sought to protect the nationals
of Ukraine, which was a powerful State. The case simply showed that, more often than not, the State of nationality of the crew members did not concern itself with
them at all.
20. Mr. MOMTAZ said that he first wished to draw
attention to the quality of the work done by the Special
Rapporteur to justify the need to protect seamen in the
modern world. He would not go into the practice of the
United States where diplomatic protection of a ships’
crew was concerned, since the Special Rapporteur himself admitted that he was unsure whether it constituted
proof that a customary rule existed in that regard. He did
not think that the case law of the British courts, on which
the Special Rapporteur had relied to support his argument,
could be used. The section of the judgement issued by the
Queen’s Bench Division in R. v. Carr that he had cited
was apparently based on a legal fiction well established
in the nineteenth century: the assimilation of a ship to
the territory of the flag State, and such an assimilation
no longer had any place in the law of the sea. The law of
the flag to which the report implicitly referred was now
justified by the need to respect order in maritime areas not
under State sovereignty. According to that law, it was up
to the State whose flag the ship was flying to exercise its
jurisdiction over the ship and the persons on board. Consequently, those persons were required to respect the laws
of the flag State that were applicable to the ship and could,
in turn, enjoy the rights accorded to nationals of the flag
State. That was how the right to the protection of the law,
mentioned in the decision by the British court, should be
interpreted. In his view, the issue was not recognition of
an alleged right to diplomatic protection in respect of the
crew members of a ship, regardless of their nationality.
21. With regard to article 292 of the United Nations
Convention on the Law of the Sea and the case law of
ITLOS cited in connection with it, he commended the
Special Rapporteur for having consulted on an article-byarticle basis the excellent commentary to the Convention
prepared by the University of Virginia.3 The commentary
to article 292 left no doubt as to the drafters’ intention.
That article was intended solely to ensure the prompt
release of a foreign ship detained by the port authorities
because of an alleged violation of the Convention. Its
purpose was thus to prevent, to the extent possible, any
economic loss that the owner of the ship might suffer as
a result of its detention. There was therefore no question
of offering diplomatic protection to the ship’s crew members who were injured by the detention. It was true that
3
M. H. Nordquist, S. Rosenne and L. B. Sohn, eds., United Nations
Convention on the Law of the Sea 1982: A Commentary (Dordrecht,
Martinus Nijhoff, 1989), vol. V, p. 67.

the scope of article 292 was not limited to ships per se
and that the implementation of that article would obviously have positive consequences for crew members who
were deprived of their liberty or injured by an internationally wrongful act because of the ship’s detention. Thus,
as the Special Rapporteur had made clear, article 292 did
not cover all situations in which crew members could be
injured by an internationally wrongful act. The same held
true when they were injured by a collision on the high seas
or by any other internationally wrongful act committed by
another ship at sea. He was thinking in particular of acts
that could be committed by the authorities of a coastal
State when a ship passed through waters over which that
State exercised sovereignty or jurisdiction.
22. Under those circumstances, he thought that it was
difficult, to say the least, to take article 292 as the basis
for recognizing that States had the right to exercise diplomatic protection in respect of crew members on board
ships flying their flag. At best, one might possibly accept
such a right in cases where crew members were injured by
the detention of a ship in violation of the provisions of the
United Nations Convention on the Law of the Sea. That
was not the line of reasoning taken by ITLOS. Contrary
to what had been said, the Tribunal had not claimed in the
Saiga case that the action taken by Saint Vincent and the
Grenadines in respect of crew members who had not been
nationals of that country was comparable to diplomatic
protection.
23. The study by Kamto that the Special Rapporteur had
quoted in his report made it clear that, according to the
Tribunal, the rule requiring the exhaustion of local remedies and the subsequent exercise of diplomatic protection applied when a State had violated international law in
respect of a foreign national.4 The Tribunal had noted that
none of the violations of the rights of Saint Vincent and
the Grenadines “can be described as breaches of obligations concerning the treatment to be accorded to aliens”
(para. 98). They were direct violations of the rights of Saint
Vincent and the Grenadines caused by the detention of the
Saiga, a case to which article 292 of the United Nations
Convention on the Law of the Sea was directly applicable.
That was why the Tribunal had not insisted that the crew
members of the Saiga should have exhausted all available local remedies. Under the circumstances, one could
hardly speak of diplomatic protection exercised by Saint
Vincent and the Grenadines, the flag State, in respect of
crew members who were not its nationals.
24. With regard to the practical arguments cited in paragraph 63 of the report, he could not agree that “many of
today’s ships’ crews come from politically and economically weak States with undistinguished human rights
records”. That was a political argument that did little to
bolster the Special Rapporteur’s theory. Paradoxically,
States that practised open registry and were thus required
to protect the vast majority of seamen could not claim
that they respected human rights more. The poverty and
blatant exploitation of crews on board ships flying flags
of convenience showed, unfortunately, that those States
cared little for the welfare of those individuals.
4
See M. Kamto, “La nationalité des navires en droit international”,
La mer et son droit mélanges offerts à Laurent Lucchini et Jean-Pierre
Quéneudec (Paris, Pedone, 2003), p. 343.
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25. The fact that he rejected the arguments advanced by
the Special Rapporteur should in no way be construed as
a refusal to grant protection to seamen. He simply wished
to show that the diplomatic protection exercised by a flag
State could not be extended to crew members, whatever
their nationality. He could not support the argument put
forward by the Special Rapporteur in paragraph 73 of his
report that “there is sufficient State practice to justify such
a rule”. That being said, he was still quite open to the idea
of giving a State the right to protect the crew members
of a ship flying its flag. However, such protection could
not be considered to be “diplomatic” under any circumstances. He agreed with Mr. Kolodkin that the protection
in question was a kind of sui generis protection; perhaps
it could be called quasi-functional protection, along the
lines Mr. Chee had suggested. He therefore proposed that
article 27 should be amended by deleting any reference
to diplomatic protection, which would be limited to the
crews of merchant ships, except for ships enjoying jurisdictional immunity, that is, State ships.
26. Mr. KOSKENNIEMI pointed out that the discussion
had so far focused on three issues: State practice, practical considerations and doctrinal questions as to whether
the subject was diplomatic protection, functional protection or some other type of sui generis protection. There
appeared to be a consensus on the fact that the study of
State practice was not conclusive. It would also seem that
the divergences regarding the considerations set out in
paragraphs 63 to 67 of the report of the Special Rapporteur were not so great. As to what Mr. Brownlie had, in a
very pertinent comment, called “incorrect factual assumptions”, the discussion had been inconclusive. With regard
to the third and last issue, he certainly agreed with those
who said that it was not a matter of diplomatic protection.
27. Referring to practice, he said that he had been particularly struck by the sentence in paragraph 51 of the
Special Rapporteur’s report: “Meyers, writing in 1967,
states that he ‘does not know of any cases in which an
international tribunal or Court took the ground that the
flag State was not permitted to protect an alien member of
the crew’ ”.5 While the review of State practice had been
inconclusive, it was nevertheless clear that that right of
the State had never been challenged, at least until 1967,
and not even later in fact, or the Special Rapporteur would
have said so.
28. In his view, since there was practice that provided
authentic protection for persons in need of it, the argument that the topic did not fit very well in an instrument
of diplomatic protection was marginal. He therefore concluded that article 27 served a useful purpose and could
be referred to the Drafting Committee. He was open to
the suggestion made by Mr. Economides and others that it
could be redrafted in the form of a saving clause, but had
no real objection to it as it stood, provided that the word
“diplomatic” was deleted and the article was made to
refer only to “protection”, however it was to be classified.
29. Mr. CANDIOTI thanked the Special Rapporteur for
the excellent analysis contained in his report and the very
detailed and well-documented introduction of the topic.
5

See 2795th meeting, footnote 7.
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They had sparked an interesting and rewarding discussion
and had helped to clarify the nature of the assistance that
the flag State could give to the crew of a ship when such
persons, regardless of their nationality, had been injured
as a result of an internationally wrongful act committed
by another State.
30. In his view, the many facts and precedents studied
and the many opinions expressed in meetings of the Commission, the Sixth Committee and the written communications of Governments clearly showed that that form
of protection and assistance was outside the scope of the
diplomatic protection that was to be codified in the draft
articles. That was why he shared the view of members
who considered it unnecessary to include a rule such as
the one stated in article 27 in the text being drafted.
31. No one was questioning the right of the flag State to
provide assistance to the crew of its ships in certain circumstances, but that was an act, mechanism or procedure
that was covered by the general provision that the Commission had referred to the Drafting Committee indicating that the draft articles were without prejudice to other
forms of protection in areas such as human rights and
investments, which differed from diplomatic protection
and were accordingly not subject to the rules governing
that institution, such as the rule of nationality and the rule
of the exhaustion of local remedies. It would, however, be
useful if the commentaries to that general saving clause
referred, as an example of other mechanisms or procedures, to the assistance that the flag State of a ship could
provide to the members of its crew, without prejudice to
the normative development of that type of protection in
the context of the law of the sea, navigation law and any
other appropriate context.
32. Mr. KABATSI said that the Special Rapporteur was
proposing that article 27 should be included in the draft
mainly on the grounds of State practice, as reflected in
judicial decisions and the writings of some publicists, but
also for some policy and practical reasons. He did not
think that the State practice was convincing. The United
States, the only State that could be said to have had a little
practice in the distant past, now doubted the existence of
such a rule of customary international law. The judicial
decisions cited by the Special Rapporteur were not very
clear either. The Saiga case was concerned with questions
other than that of diplomatic protection stricto sensu. It
was more concerned with the provisions of article 292
of the United Nations Convention on the Law of the Sea
relating to the prompt release of a ship. True, in that case
ITLOS had discouraged the multiplicity of claims, but the
main problem had been that of the release of the ship and
its crew. Publicists were divided. The policy arguments
that militated in favour of article 27 had his sympathies,
but the same practical and humanitarian considerations
could apply as well to members of the crews of aircraft
and spacecraft, perhaps even to drivers of trains and buses,
to whom diplomatic protection was not extended today.
33. The policy to be applied by the Commission should
flow from the indications given by the Sixth Committee,
which had answered in the negative the question as to
whether such a provision should be included in the draft
articles. It might be true that some States were not capable
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of or interested in protecting the interests of their nationals on foreign ships, but why should States take steps to
protect their nationals who had chosen to work abroad for
strictly personal reasons, and sometimes at the expense
of their own country’s interests? The special treatment
given to ships’ crews was totally out of balance with similar considerations that operated in favour of other equally
deserving cases, such as foreign permanent residents. His
position was that the draft articles on diplomatic protection should be restricted as much as possible to the relationship of the State with its nationals. Only some inevitable exceptions, such as stateless persons, should be
permitted. Accordingly, he did not think that article 27
should be referred to the Drafting Committee.
34. Mr. FOMBA said that the parameters of the discussion on article 27 must be defined in the light of the
relevant articles already adopted by the Commission.
Article 1 defined diplomatic protection as being based on
the principle of nationality, but left open the possibility
of exceptions to that principle. As currently drafted, the
article said that diplomatic protection could be exercised
in respect of a non-national solely in the case of stateless persons and refugees. Article 3 restricted the scope
ratione personae of the right to exercise diplomatic protection to the State of nationality alone. Article 5 set out
the principle of dual or multiple nationality and the possibility that two or more States of nationality might jointly
exercise diplomatic protection. If articles 1 and 3 were to
be applied strictly in conjunction with article 27, it was
clear that diplomatic protection must be limited to nationals alone and must fall within the competence solely of
the State of nationality.
35. The Special Rapporteur put forward various arguments in favour of article 27. According to him, article
292 of the United Nations Convention on the Law of the
Sea was useful, but could not replace the diplomatic protection of crews since it did not cover all, and probably
not even most, of the situations in which the members
of a ship’s crew could be injured by an internationally
wrongful act. Consequently, a mechanism with a broader
scope than that of article 292 was required to protect
those crews. The key words in the argument developed
by the Special Rapporteur were “policy reasons”, “simplification” and “operativeness”. Without article 27, a saving clause would make it possible to pave the way for
the establishment of a customary rule. Arguing that there
were sufficient State practice and cogent policy considerations to support such an uncontroversial provision, the
Special Rapporteur concluded that the principles of traditional diplomatic protection must be gradually extended
and that that was more in the nature of codification than
of progressive development.
36. The question that arose was whether and to what
extent State practice could be described as being sufficient. Certain expressions used by the Special Rapporteur
(in paragraphs 44 and 73, for example) raised questions
about that and the statement that it was much more a case
of codification might accordingly have to be made much
less categorical. In his view, the members of ships’ crews
of all nationalities had to be protected in the best possible
manner. The United Nations Convention on the Law of
the Sea provided some protection, but, upon scrutiny, it

appeared quite limited and inadequate. That left entirely
or almost entirely open the question of the diplomatic
protection of such crews. The traditional approach must
remain the rule, as a consequence of which normal diplomatic protection came into play, but only if the persons
concerned could claim a nationality. It must be acknowledged that that solution based on principle could unfortunately not be applied in all cases, for a number of reasons.
In order to avoid or minimize such difficulties, the most
logical, rational and practical solution would be to accord
such a right to a flag State as an exception and on the
basis of analogy and necessity. He would therefore a priori be in favour of the adoption of article 27 rather than
of a saving clause, on the understanding that the article’s
wording could be reviewed and that it should normally
be mentioned in article 1, paragraph 2, and placed after
article 7 in the text. Lastly, concerning the question of the
extension of diplomatic protection to other categories of
persons, he very broadly shared the Special Rapporteur’s
point of view.
37. Mr. COMISSÁRIO AFONSO said that everything
said so far showed that the Commission had no legal basis
for enabling a flag State to exercise diplomatic protection
in respect of the members of a ship’s crew who were not
its nationals. No example of the practice of States had
been put forward to support any wish by the Commission
to make that a customary rule. Even the practice of the
United States was of no help in that regard. International
arbitral awards were likewise inconclusive, as the Special
Rapporteur stated in paragraph 48 of his report. As to the
Saiga case, which had come up so often during the discussion, the Special Rapporteur had aptly demonstrated
that it related mainly to the procedural mechanism outlined in article 292 of the United Nations Convention on
the Law of the Sea for achieving the prompt release from
detention of a ship and not to diplomatic protection per
se. It could be agreed that, for reasons of principle, the
Commission should move towards the progressive development of international law, but it would be going against
strong objections, not only from some of its members, but
also, more importantly, from members of the Sixth Committee of the General Assembly. In the absence of any
clear legal precedents and without even the semblance of
a consensus on the matter, that would be difficult to envisage. Above all, however, article 27 was contrary to article 1, which the Commission had adopted at its fiftyfourth session, in 2002. He was therefore of the opinion
that it would be at the least premature to transmit article
27 to the Drafting Committee. While he had no objection
to the principle that it embodied, the arguments put forward in favour of its adoption had failed to convince him.
38. Mr. RODRÍGUEZ CEDEÑO said that the question of the protection of the crew members of a ship was
also governed by other legal regimes, such as the United
Nations Convention on the Law of the Sea, and more specifically article 292, which provided for the exercise of
protection by the flag State, although that differed from
diplomatic protection as dealt with in article 27. The rules
relating to diplomatic protection by the State of nationality of the victim were also applicable. There was no doubt
that protection under the United Nations Convention on
the Law of the Sea was not the same as diplomatic protection. The important thing was to decide whether the
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exercise of diplomatic protection could in certain circumstances be extended to the flag State. On the basis
of practice, doctrine and case law, that possibility had to
be taken into account in order not to leave such persons
without protection. Protection under the United Nations
Convention on the Law of the Sea was limited because
it covered only the release of the ship in the context of
a violation of the Convention. It was also not exclusive,
because the State of nationality continued to be entitled to
exercise diplomatic protection in respect of its nationals.
In addition, it depended on there being injury to the ship,
as clearly shown in the Special Rapporteur’s proposed
article 27. In that case, the principles of nationality and
the exhaustion of local remedies were not complied with;
the mechanism was thus a distinct and exceptional one
which was justified by matters of urgency and policy considerations. The Convention did not cover all situations,
however, and in some cases the only protection would be
diplomatic protection by the State of nationality. Given
the practical difficulties that could arise from the exercise of diplomatic protection in respect of the crew of the
ship by the State of nationality, he was in favour of article 27, it being understood that the power of the flag
State to exercise protection did not prevent the State of
nationality from also exercising its diplomatic protection.
Article 27 could thus be referred to the Drafting Committee, which might find a saving clause similar to the
clauses already adopted in order to ensure that a category
of persons was not left without protection. However, such
a clause must not facilitate multiple claims.
39. Mr. BROWNLIE said that he had changed his mind;
given the weakness of the case made by the supporters of
article 27, he joined its opponents.
40. Mr. GAJA said that the case in which crew members
did not have the nationality of the flag State had become
very common and it would therefore be useful to consider
whether diplomatic protection should be granted by the
State of nationality of the ship. Thousands of persons
were involved. It was not so much what could be drawn
from practice or from the Saiga decision which led him
to support a rule allowing protection by the flag State, but
policy considerations. The main policy consideration was
based on the fact that injury to crew members was likely
to be incidental to injury to the ship and only the flag State
was likely to present a claim under those circumstances.
The flag State, whether large or small, would do so, if
only at the instigation of the shipowners, regardless of
their nationality. The shipowners were in a position to
step in with their lawyers and had an interest, even if they
had chosen a flag of convenience, to obtain the release of
the ship and, later on, reparation. The policy issue was
whether, since only the flag State was likely to intervene
formally, it would not be wise to have the crew members
also benefit from that intervention and to cover them by
a claim that the flag State might make. Article 292 of the
United Nations Convention on the Law of the Sea certainly did not provide an adequate remedy, as the Special
Rapporteur had shown. It covered the release of the crew,
but was totally silent on the issue of reparation for injury.
A claim for reparation could not be submitted under the
procedure in article 292. Moreover, the Saiga decision on
the merits was not based on that provision.

43

41. One criticism of the proposed rule was that it would
detract from the rights of the seamen’s States of nationality. That criticism was based on the premise that the
flag State would be the only State entitled to exercise
diplomatic protection. However, it would be preferable
to consider the flag State’s right to exercise diplomatic
protection as an additional, rather than an exclusive,
right, a point which had already been made several times
in the discussion. That was what the Special Rapporteur
appeared to have in mind, as shown in paragraph 66. He
personally thought that it would be preferable to expressly
clarify the additional nature of that right in article 27 and
to insert the article after article 7. Despite differences of
opinion among the Commission’s members on the subject, he was in favour of referring article 27 to the Drafting Committee.
42. Mr. CHEE pointed out that article 292 of the United
Nations Convention on the Law of the Sea, referred to in
connection with the Saiga case, related to the first of two
stages of a practice identical to that used in domestic law.
The principle consisted in posting a bond in exchange for
the immediate release of a ship. Prompt release had been
a crucial consideration which had led to the Convention.
Ships in ports or along the coasts of developing countries
had been stopped and the goal had been to prevent that
practice. Prompt release was the first stage. Then, at a later
stage, the merits were considered and a court must rule on
functional protection, nationality, etc., as explained by the
Special Rapporteur in his report.
43. States which used a flag of convenience did so for
various reasons, above all for tax and wage considerations. They also tried to avoid regulations in effect in big
States, which had all kinds of cumbersome rules—for
example, concerning a ship’s age—that some developing
States did not have the means to apply.
44. In the I’m Alone and Saiga cases, the crew members of the injured ship, regardless of their nationality,
had submitted a claim. In the I’m Alone case, the crew
members, regardless of their nationality, had been entitled
to damages, which meant that some aspects of protection
were involved.
45. When crew members were on board a ship, they
were subject to the jurisdiction of the flag State, which
meant that they also came under the protection of that
State. That was the point of the decisions taken in a
number of cases referred to by the Special Rapporteur,
and that was perfectly understandable. The issue then
arose that because ships were not subject to diplomatic
protection, they should not be protected by that principle.
However, a consular official must protect his nationals
and also had other administrative functions. In practice,
sometimes the functions of consular protection and diplomatic protection were interchangeable. For that reason,
it was important not to adhere too strictly to the notion of
diplomatic protection: once a State intervened, inter-State
procedure was involved. Generally speaking, the States of
nationality of the crew members were not eager to protect
their own nationals, whereas, for economic reasons, shipowners were prepared to take legal action to enable the
flag State to exercise protection and the crew could thus
be protected by the flag State through consular protection
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or diplomatic protection, strictly speaking. If non-national
crew members were not included in the protection, they
would be left to their fate. Thus, for humanitarian reasons,
crew members must be protected under article 27.
46. Mr. BROWNLIE said that the text should not appear
to say that the consular protection procedures under article 292 of the United Nations Convention on the Law of
the Sea were of the same kind as diplomatic protection,
because that was not the case. The Commission could not
base itself on practice, which was uncertain. For example,
Ms. Xue had said that China was interested in protecting
crew members on ships of non-Chinese nationality, which
contradicted the idea that States were not interested in
exercising diplomatic protection in such a case. For reasons associated with the strategic importance of their merchant marine, the United Kingdom and the United States
had granted their protection to crew members, regardless of their nationality, although that historical situation
was no longer of great importance. As to human rights, it
seemed to him that they would be better protected through
better legal certainty. To that end, there should be a rule
of priority: the State of nationality of the individual crew
members should have the first option of exercising its protection and, if it did not do so, then action could be taken
by the State of nationality of the ship.
47. Ms. XUE said that ships could not be regarded as
being part of the territory of the flag State and that the
notion of protection by the flag State was based, not on the
principle of territoriality, but on that of the jurisdictional
control of the flag State. She also doubted that it could be
asserted, as the Special Rapporteur had done, that the flag
State would necessarily be more active than the States of
nationality of the crew members of a ship. It was not a
question of the size or influence of the State or whether
it had a good human rights record, and the Commission
should closely examine actual maritime practice.
48. Mr. ECONOMIDES said that although consular
protection and the protection of crew members under the
law of the sea were realities, the question was whether
the Commission should go further and extend diplomatic
protection to non-national members of crews; that would
be progressive development. He noted that even if the
flag State usually had little interest in the protection of
crew members of another nationality, the situation could
change and it was not for the Commission to rule out that
possibility in advance.
49. Mr. MOMTAZ stressed that if the flag State did not
want to protect the crew members, it was not because
there were no legal rules, but because there was no effective link between the ship and the flag State; adopting article 27 would not solve that problem.

ken against and that the Commission held an indicative
vote only if there was a division of opinion.
52. Mr. BROWNLIE said that he had himself changed
his mind during the discussion and other members had
perhaps done so, too.
53. Mr. PELLET said that he, too, had changed his
mind, in that he would like the draft articles to contain a
provision on the protection of ships’ crews, but not as it
was currently formulated in article 27. He asked whether
the Drafting Committee would have the leeway to say that
the protection of the crew members of a ship did not constitute a case of diplomatic protection.
54. The CHAIRPERSON proposed first holding an
indicative vote on whether to refer article 27 to the Drafting Committee. If the proposal was voted down, he would
hold a second vote on whether the Drafting Committee
should consider drafting a provision on the link between
diplomatic protection and the protection of ships’ crews,
which could take the form that the Drafting Committee
deemed appropriate.
55. Mr. ECONOMIDES said that, at the procedural
level, it was preferable to have only one vote on the referral of article 27 to the Drafting Committee, but giving the
latter considerable leeway in drawing up the provision.
56. Mr. PELLET, stressing that the main thrust should
be decided in plenary, said that he supported the Chairperson’s proposal.
57. The CHAIRPERSON invited the Commission to
vote by show of hands on whether article 27 should be
referred to the Drafting Committee.
The proposal that article 27 should be referred to the
Drafting Committee was rejected by 15 votes to 12.
58. The CHAIRPERSON proposed that the Drafting
Committee should be requested to consider preparing
a provision on the link between the protection of crew
members by the flag State and diplomatic protection, and
to report on its conclusions in plenary. He invited the
Commission to vote on that proposal by show of hands.
The proposal that the Drafting Committee should
consider preparing a provision on the link between the
protection of crew members by the flag State and diplomatic protection was adopted by 16 votes to 4, with 5
abstentions.
The meeting rose at 1 p.m.
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50. The CHAIRPERSON, noting that views were very
divided, suggested holding an indicative vote on whether
article 27 should be referred to the Drafting Committee.
51. Mr. DUGARD (Special Rapporteur) pointed out that
normal practice in the Commission was for the Special
Rapporteur to report on the number of speakers who had
spoken in favour of the provision and those who had spo-
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Mr. Dugard, Mr. Economides, Ms. Escarameia, Mr.
Fomba, Mr. Gaja, Mr. Galicki, Mr. Kabatsi, Mr. Kolodkin, Mr. Koskenniemi, Mr. Mansfield, Mr. Matheson, Mr.
Momtaz, Mr. Niehaus, Mr. Opertti Badan, Mr. PambouTchivounda, Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño,
Mr. Sepúlveda, Mr. Yamada.

Shared natural resources1 (A/CN.4/537,
sect. F, A/CN.4/539 and Add.12)
[Agenda item 7]
Second report of the Special Rapporteur
1. The CHAIRPERSON invited the Special Rapporteur
to introduce his second report on shared natural resources:
transboundary groundwaters (A/CN.4/539 and Add.1).
2. Mr. YAMADA (Special Rapporteur), introducing his
second report, said that for technical reasons it had not
been possible, as initially envisaged in paragraph 6 of the
report, to include in the addendum thereto a review of
existing treaties and world groundwater maps. He hoped
to share those and other materials with the Commission in
an informal setting. He also drew attention to a corrigendum: in the footnote to the selected bibliography on law
of transboundary groundwaters, credit should be given to
Raya Stephan of UNESCO, rather than to Kerstin Mechlem of FAO.
3. At the outset, he recalled that some members of the
International Law Commission and delegations in the
Sixth Committee had voiced apprehension that the words
“shared resources” might refer to a shared heritage of
mankind or to the notion of shared ownership. During the
consideration of paragraph 4 of General Assembly resolution 58/77 of 9 December 2003, entitled “Report of the
International Law Commission on the work of its fiftyfifth session”, several delegations had even attempted,
without success, to have the title of the topic altered
by deleting the word “shared”. In view of that concern,
expressed both in the Commission and in the Sixth Committee, he would focus on the subtopic of “transboundary
groundwaters” without using the word “shared”.
4. In his second report, he presented several draft articles. Any draft article must be amply substantiated by
existing international treaties, customary rules and State
practice; as research was not yet sufficiently advanced for
that to be possible, he was not requesting that any of the
draft articles should be forwarded to the Drafting Committee at the current stage.
5. In 2003, he had noted that the Convention on the
Law of the Non-navigational Uses of International Watercourses was the treaty most relevant to the current subtopic and that almost all the principles embodied therein
would also be applicable to groundwaters. That statement
had met with criticism both in the Commission and in the
1
For a summary of the Commission’s work on the subject, see Yearbook … 2003, vol. II (Part Two), chap. IX, pp. 93–95.
2
Reproduced in Yearbook … 2004, vol. II (Part One).
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Sixth Committee. While he accepted that criticism and
recognized the need to adjust those principles, he continued to believe that the Convention offered the basis on
which a regime for groundwaters could be built.
6. In paragraph 8 of the second report, he laid down a
general framework for formulating draft articles which
more or less reflected that of the Convention on the Law of
the Non-navigational Uses of International Watercourses.
Paragraph 9 also took into account the draft articles on
prevention of transboundary harm from hazardous activities, adopted by the Commission at its fifty-third session,
in 2001.3
7. The second report contained draft articles for Part I
(Introduction) and Part II (General principles). The draft
articles for all the remaining parts would be presented
in 2005.
8. Turning to the introduction of the report, he said
that he continued to employ the commonly used term
“groundwater” in the main body of his second report,
but had decided to use the more precise scientific term
“aquifer” in the draft articles themselves.
9. Paragraph 10 of the report contained his proposal
on the scope of the Convention, in the form of draft article 1. In 2003, he had proceeded on the assumption that
the Commission would consider only those transboundary
groundwaters not covered by the Convention. In the past,
the Commission had designated such groundwaters as
“confined transboundary groundwaters”. It had used the
word “confined” to indicate that they were “unrelated”,
“not connected” or “not linked” to the surface waters.
However, it turned out that the use of the word “confined”
raised serious problems.
10. Firstly, groundwater experts employed the term in
an entirely different sense. For hydrogeologists, “confined” meant a hydraulic state where waters were stored
under pressure. Groundwater was not an underground
lake, but was more like a waterlogged sponge. As it was
located underground, it was under great pressure, so that
when a well was drilled and the drill struck groundwater, the water spurted out. It would be advisable not to
use the word “confined”, so as to avoid possible confusion among lawyers and groundwater experts, as the latter
would be involved in the implementation of the proposed
convention.
11. Another important reason for dropping the notion
of “confined” or “unrelated” from the scope of the proposed convention was that the assumption that the Commission was to address only groundwaters not covered by
the Convention on the Law of the Non-navigational Uses
of International Watercourses was incorrect. He cited as
an example the Nubian Sandstone aquifer system, a huge
aquifer system located beneath the territories of Chad,
Egypt, the Libyan Arab Jamahiriya and the Sudan. The
system was connected with the River Nile south of Khartoum. Thus, the Convention applied to that entire aquifer system. In reality, however, the connection with the
3
Yearbook … 2001, vol. II (Part Two) and corrigendum, p. 146 et
seq., para. 97.
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Nile was negligible: the aquifer system currently received
practically no recharge. It had all the characteristics of
groundwaters and not those of surface waters. A similar
situation obtained for the Guarani aquifer in the Southern
Cone of South America. The case studies of those two
aquifer systems were included in the addendum. In his
view, the Commission’s project should cover those two
important aquifers, and he had therefore decided to delete
the limiting factor of “unrelated to the surface waters”
from the scope of the convention. That action would lead
to parallel application of the proposed convention and
of the Convention on the Law of the Non-navigational
Uses of International Watercourses to the same system in
many instances, but that should not cause any problem. If
it did, the Commission could draft an article on priority
application.
12. He also proposed to regulate activities other than
uses of transboundary groundwaters, in order to protect
groundwaters from pollution caused by surface activities
such as industry, agriculture and forestation.
13. Draft article 2 (paragraph 16 of the report) contained definitions of the terms “aquifer” and “aquifer system”. Article 1 of the Convention on the Law of the Nonnavigational Uses of International Watercourses referred
to uses of both “international watercourses” and “their
waters”, because uses of a river system, such as the transportation of logs and water sports, differed from uses of
waters, such as power generation, irrigation and drinking.
There was no need to follow that example in the present
draft articles, as the term “aquifer” covered both the rock
formation and the waters contained in it.
14. In many cases, two or more aquifers had hydraulic
consistency between them. Two aquifers that were hydrologically linked must be treated as a single system. Therefore, a definition was needed for “aquifer system”, and
he proposed regulating aquifer systems throughout the
proposed convention. In addition to the five aquifer models (Cases 1 to 5) illustrated in the Special Rapporteur’s
report, there might also be a Case 3 bis, in which a domestic
aquifer was hydrologically connected to a domestic river
of State B. In paragraph 2 of the addendum, he had written that Case 3 would be covered both by the Convention
on the Law of the Non-navigational Uses of International
Watercourses and by the proposed convention. On reflection, however, he was not so sure. If the hydrological link
was the connection to the surface waters that the drafters
of the Convention had had in mind, and if the Convention
applied to that case, then article 7 of the Convention, on
the obligation not to cause harm, would alleviate some of
the problem. However, if it was not, then the Convention
did not apply, and article 2 as currently drafted did not
make those aquifers transboundary aquifers. He had not
yet found a solution to dealing with such aquifers. Lastly,
on Case 5, the definitions of “aquifer” and “aquifer system” left recharge and discharge areas outside aquifers.
However, those areas should also be regulated for proper
management of aquifers. He planned to formulate draft
articles to regulate those areas, possibly in Part IV of the
proposed convention.
15. Turning to Part II (General principles), he said he
was not yet ready to submit a draft article on the principles

governing the uses of transboundary aquifer systems. The
two basic principles embodied in the corresponding provision of the Convention on the Law of the Non-navigational Uses of International Watercourses, namely article
5, were “equitable utilization” and “reasonable utilization”. In his view, the principle of equitable utilization
was valid when the resource in question was “shared” in
the true sense of the word. Waters of an international river
were such a resource: any riparian State could use them
as they passed through its territory. Clearly, extraction of
waters from an aquifer system in one State would lower
the water level of the system and thus affect the capacity
of a neighbouring State to exploit the same system. However, given the strong resistance to the notion of “shared
resources” in the case of groundwaters, he was not certain
whether the principle of equitable utilization was politically acceptable.
16. The other principle, “reasonable utilization”, meant
the sustainable use of the resource. That principle was
valid if the resource in question was renewable. In the
case of groundwaters, deep aquifers and aquifers in arid
zones were not renewable, and the concept of sustainable use was not relevant. It might be up to the parties
concerned to decide whether they wanted to use up the
resource over a shorter or longer period of time. It was
not clear whether any objective criteria were applicable.
17. Draft article 4 (paragraph 24 of the report) concerned another key principle, one which in his view was
well established in the field of international liability: the
obligation not to cause harm to other aquifer States. Paragraph 1 of the article related to the use of aquifer systems,
and paragraph 2 to activities other than uses.
18. In the debate in the Commission and in the Sixth
Committee, the opinion had been expressed that a lower
threshold than “significant” harm was required owing
to the fragile nature of groundwaters, but, as he saw it,
the concept of “significant harm” was flexible and relative. The harm caused to an aquifer by just one kilogram
of pollutant might be just as great as that caused when
one ton of pollutant was released into a river. The concept of significant harm was sufficient to safeguard the
viability of aquifers. Preservation of the aquifer was an
idea which was dear to many groundwater experts, but
he was not sure whether it was appropriate to place it in
article 4 as a State obligation. He might move that provision to Part IV of the draft articles. Some members of the
Commission and delegations of the Sixth Committee had
also advocated including an article on liability. While he
recognized the importance of that subject, he preferred to
leave consideration of that issue to the Special Rapporteur
on the topic of international liability, Mr. Sreenivasa Rao.
19. Draft article 5 (paragraph 29 of the report) contained a proposal on a general obligation for aquifer system States to cooperate. The text was self-explanatory.
Draft article 6 (para. 31) concerned regular exchange of
data and information, a prerequisite for effective cooperation among aquifer system States. Paragraph 2 of that article stressed the need, given the insufficiency of scientific
findings on aquifer systems, for aquifer system States to
coordinate efforts to produce comparable data.
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20. Draft article 7 (paragraph 33 of the report) related to
the relationship between different kinds of uses of aquifer
systems and followed the precedent of article 10 of the
Convention on the Law of the Non-navigational Uses of
International Watercourses. Paragraph 2 of article 7 contained a reference to “vital human needs”. It had been the
understanding of the Working Group of the Whole during the elaboration of the Convention that, in determining vital human needs, special attention was to be paid to
providing sufficient water to sustain human life, including
both drinking water and water required for the production
of food in order to prevent starvation.
21. That concluded the introduction of his second
report. He looked forward to members’ comments and
suggestions.
22. Mr. OPERTTI BADAN said that the topic had technical and political as well as legal dimensions. As a natural resource, water should be used rationally, consistent
with its nature and its location. With regard to groundwater, he agreed with the Special Rapporteur on the need
for further scientific studies, international and regional
cooperation, and agreements between States and between
States and international organizations. Every State had a
primary responsibility for the way it used water. In his
view, that responsibility preceded State responsibility at
the international level, because it was a State’s responsibility to protect its territory and population.
23. Thus, the rules of conduct to be observed must be
adopted by States, by agreement between States, and with
international assistance and cooperation, with particular
emphasis on regional arrangements. That was the approach
adopted by the countries of MERCOSUR—Argentina,
Brazil, Paraguay and Uruguay—in dealing with the four
countries’ shared aquifer system, the Guarani aquifer. In
that context, he noted that the information concerning the
Guarani aquifer contained in paragraphs 9 to 11 of the
addendum to the report needed updating, as much scientific and legislative progress had been made since 2001.
24. Article 2 (d) of the Convention on the Law of the
Non-navigational Uses of International Watercourses
acknowledged the importance of the regional role, with
its reference to a “regional economic integration organization”. The MERCOSUR countries already complied with
draft articles 5, 6 and 7 and supported the thrust of the
Special Rapporteur’s comments, although they believed
that there was still room for improvement.
25. While oil and gas had come to be recognized as
resources subject to sovereignty, the same was not true of
water. The Commission’s project to draft a convention on
the uses of transboundary aquifer systems indicated that
water was to be treated as a special case. Mr. Momtaz and
others had argued that water was a natural resource no
different from gas or oil, and therefore must be regarded
as belonging to the State or region in which it was located.
In his own view, the regional approach—as opposed to
the universal or the national—made the most sense; that
approach did not deny such fundamental principles as the
obligations not to cause harm, to cooperate and to use the
resource rationally, obligations that could be reflected in
the draft articles.

47

26. He stressed that the draft articles were not intended
to constitute an environmental treaty, nor were they
intended to regulate conduct, although general principles
naturally came into play; their primary purpose was to
establish the proper use of a natural resource.
27. At an informal briefing of a working group of the
Commission, an expert from FAO had put forward the
thesis that water was a universal resource. He could not
subscribe to that thesis. It was surely absurd that, with oil
costing US$ 40 per barrel, water should be regarded as
a humanitarian resource that did not belong to the basin
State or States in which it was located and that could not
be marketed.
28. On 15 August 2003, the Presidents of the MERCOSUR countries had met to consider a draft document submitted by the Government of Uruguay, laying the foundation for an agreement regarding the Guarani aquifer.
Two projects were currently under way, which, although
linked, concerned two quite different aspects of the matter: one was a technical study, carried out with the support
of the World Bank and OAS, which was considering such
issues as access and potential uses and such hydrological
data as the depth, temperature and salinity of the aquifer.
The other project was an attempt to establish legal norms
regulating the rights and duties of the States under whose
territories the resource was located and duties pertaining
to territories where the water was located. Considerable
progress had been made with the latter topic, as could be
seen from the draft MERCOSUR agreement submitted
by Uruguay, copies of which had been circulated to the
Commission by the Secretariat. General principles had
been established and criteria laid down. That progress
contrasted with the Special Rapporteur’s decision to postpone drafting an article 3 on principles governing uses of
aquifer systems. The first MERCOSUR principle was that
groundwaters belonged to the States under whose territories they were located. That principle was absolutely fundamental. Secondly, MERCOSUR accepted the scientific
definition of groundwaters as waters not connected with
surface aquifer systems. Thirdly, it accepted the definition of a “transboundary aquifer system”, and regarded
the Guarani aquifer as such a system, and, accordingly,
as belonging exclusively to the four MERCOSUR countries. Fourthly, MERCOSUR regarded development of
the Guarani aquifer as a regional infrastructure integration project falling within its competences as a regional
economic integration organization. The four MERCOSUR countries had shown an extremely responsible attitude, focusing on preservation, controlled development
and shared management of the Guarani aquifer. They
would continue to work in close cooperation with FAO,
of which they were all members, and it was to be hoped
that they would continue to receive technical information,
although ownership, management and monitoring would
remain the responsibility of the MERCOSUR countries
themselves.
29. Thus, two crucial procedures would be continuing simultaneously: the Commission would be engaged
in its codification of the relevant laws and regulations,
while the development of the Guarani aquifer would also
be proceeding at a more rapid pace and bringing about
speedier but solidly based regional development. The
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MERCOSUR countries would follow the Commission’s
progress and would inform it of their own progress, so a
two-way process would be constantly maintained.
30. Lastly, he suggested that the Commission should
give consideration to the possibility of elaborating a
model law, rather than an international convention, which
could be used as a basis for bringing national legislation
into line with regional development priorities.
31. Mr. BAENA SOARES said that the first report of
the Special Rapporteur on shared natural resources4 had
provided a wealth of information to supplement members’
existing knowledge and for many members had constituted an introduction to the complexity of the topic. There
was clearly still much to learn and the Special Rapporteur’s recognition of that fact had resulted in the addition
of useful material contained in the second report.
32. All the evidence suggested that it was premature to
decide on draft articles that could be submitted to Governments, given that so much more research was required, as
noted in paragraph 5 of the report. Due caution must be
exercised in considering any text at that early stage of the
proceedings. The Commission should also reflect carefully before taking the Convention on the Law of the Nonnavigational Uses of International Watercourses—which
to date had received only 16 signatures and 12 ratifications—as the basis for a regime for groundwaters. Basic
principles would need to be established, and it was telling
that, as stated in paragraph 21, the Special Rapporteur did
not yet feel in a position to submit a draft article on those
principles.
33. Paragraph 23 raised a number of interesting questions to which there was as yet no answer. Governments
should therefore be urged to respond to the invitation
contained in paragraph 4 of General Assembly resolution
58/77 to provide information with regard to the use and
management of transboundary groundwaters as a matter
of urgency. The scant response so far constituted a further reason why the Commission should not try to rush
through its work of establishing a legal framework.
34. He supported the comments in paragraphs 4 and 11
of the second report regarding the use of the terms “transboundary groundwaters” and “transboundary aquifer system”. He also shared the Special Rapporteur’s rejection
of the view that all categories of aquifers must be subject
to international regulations, regardless of whether they
were domestic or transboundary. The Commission should
also base its work on the premise that aquifers were a
sovereign resource of the State in whose territory they
were located and on the obligation not to cause significant
harm.
35. Mr. MANSFIELD, after commending the second report, which he found as informative and thoughtprovoking as the first, expressed support for the Special
Rapporteur’s approach of seeking assistance from hydrogeologists and other technical experts to ensure that any
legal norms developed by the Commission had a sound
4
Yearbook … 2003, vol. II (Part One), document A/CN.4/533 and
Add.1, p. 117.

technical foundation and were capable of being understood and implemented by technical experts and managers. He also supported the decision to present draft articles
as a way of focusing the Commission’s attention on the
issues, even if the Special Rapporteur believed that there
was more work to be done before any articles could be
referred to the Drafting Committee.
36. The decision to refer to “transboundary” rather than
“shared” natural resources seemed sensible. The former
term had the obvious advantage of describing the physical
characteristics of the resources rather than the attitude or
action taken by the contiguous States towards them.
37. He found himself convinced by the reasons given
by the Special Rapporteur for adopting the term “aquifer”
rather than “groundwaters”, for avoiding the use of the
term “confined” in relation to such waters and for covering activities other than uses. He suggested, however, an
alternative wording of the article that would highlight the
three elements that constituted the scope of the Convention. Thus the text would read:
“The present Convention applies to transboundary
aquifer systems and to:
(a) Uses of;
(b) Activities which have or are likely to have an impact
upon; and
(c) Measures of protection, preservation and management of, transboundary aquifer systems.”
Such a text would be particularly useful in asserting
the applicability of the draft convention to the aquifers
themselves.
38. Paragraph 14 of the report discussed the possibility
of overlap between the draft articles and the Convention
on the Law of the Non-navigational Uses of International
Watercourses. Such an overlap could clearly occur where
water was exchanged between an aquifer and a watercourse system covered by that Convention and, equally
clearly, it would not be appropriate to restrict the draft
articles to groundwaters not covered by the Convention.
However, although the delineation between the waters
of an aquifer and the groundwaters forming part of an
international watercourse might be difficult, the potential
overlap did not present a serious problem; as the report
pointed out, a provision could be drafted to cover that
point if necessary.
39. He had somewhat more difficulty with the Special
Rapporteur’s suggestion in paragraph 15 that the words
“which have or are likely to have” [an impact on transboundary aquifer systems] should be replaced by the
words “which involve a risk of causing”. Such a modification would significantly change the scope of application
of the articles: whereas the present wording meant that the
articles applied to activities having a current impact on
the aquifer system as well as activities that were likely to
have an impact in the future, the new wording would not
apply to activities that were currently having an impact.
That would be undesirable.
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40. With regard to the definitions contained in paragraphs 16 and 17, he questioned whether an aquifer should
be defined as being “capable of yielding exploitable quantities of water”. He wondered whether the reference to
exploitability implied that more aquifers might fall within
the ambit of the convention as technology developed or
whether the convention should be interpreted solely in the
light of current technology. In addition, it was not clear
whether the Special Rapporteur interpreted exploitability
as referring simply to quantities of water that could be
used or whether the term entailed notions of commercial
or economic viability. He also wondered whether the definition proposed by the Special Rapporteur, taken together
with article 4, paragraphs 2 and 3, meant that aquifer
system States were under an obligation to protect aquifers that were not yet being used but that could be used
at some time in the future. In his view, the convention
should definitely ensure that any such aquifers were subject to appropriate protection.
41. It might be premature to raise the separate question
as to whether a definition of “aquifer waters” might eventually be needed in addition to the definition of “aquifer”.
The present definition covered both the rock formation
and the waters contained within it, thus highlighting the
importance of the integrity of the structure and the need
to ensure that it was protected as a whole. However, that
definition might prove insufficient or too imprecise in
relation to obligations relating to the exploitation of the
aquifer.
42. While he did not wish to raise the spectre of purely
theoretical difficulties that might arise in connection with
the definition of a “transboundary aquifer system”, he
nevertheless wondered whether the definition proposed
by the Special Rapporteur would be sufficient to cover a
situation in which an aquifer was located wholly or partly
in disputed territory. An amendment to the definition that
would encompass an aquifer located in a territory subject
to competing claims might usefully address the need for
the States concerned to adopt interim measures of protection pending the resolution of any territorial dispute.
43. More generally, he supported the approach taken
by the Special Rapporteur in his definition of an “aquifer
system”: if there was hydraulic linkage between aquifers,
then sensible management surely required that they should
be treated as a single system. The Special Rapporteur was
also right to conclude, in paragraph 19, that the Commission should seek at present to regulate only transboundary
aquifer systems and not those occurring within a single
State. Yet with the development of international human
rights law, it had become accepted that the international
community had an interest in the way a State treated its
citizens. The question thus arose as to whether, in a world
heading for a water crisis, the international community
ought to take a similar interest in ensuring that a State
acted responsibly towards future generations of its own
citizens with regard to that most fundamental necessity
of life.
44. As the Special Rapporteur had indicated that he was
not ready to suggest articles that might differ from the
principles contained in the Convention on the Law of the
Non-navigational Uses of International Watercourses, he
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would not address paragraphs 21 to 23 of the report. He
nevertheless wished to note that the draft articles already
contained some important principles such as the prohibition of significant harm to aquifer States, adequate protection and appropriate utilization, and the primacy of vital
human needs in the event of a conflict of uses.
45. The chapter of the report on the obligation not to
cause harm raised a number of interesting issues. Firstly,
the concept of limiting the proscribed harm to harm
caused through the aquifer system to other aquifer system
States seemed to represent a new approach, though one
that might well be correct. Moreover, article 4, paragraphs
1 and 2, appeared to limit the harm to be prevented to
harm to the aquifer State, rather than harm to the aquifer itself. Considerations of intergenerational equity and
respect for the integrity of the environment would seem
to warrant an obligation to prevent harm to the aquifer
itself. For example, the natural functioning of an aquifer system might include the filtration of impurities from
groundwater as it entered and moved through the aquifer.
Would that allow aquifer States to agree to allow treated
wastewater to enter an existing transboundary aquifer in
order to recharge the aquifer? Could they then argue that
they were suffering no harm and that paragraphs 1 and 2
therefore did not apply; and that the purification of contaminants was part of the natural functioning of the aquifer, so that paragraph 3 therefore did not apply? That was
an interesting thought.
46. On the question of liability and dispute settlement
mechanisms mentioned in paragraph 28 of the report, he
simply wished to note that prevention in that area was
critical and that compensation could probably never be
an adequate remedy. The Commission might therefore
have to devise provisions that encouraged States to act
cooperatively, recognize their interdependence in respect
of such critical resources and identify ways of obtaining
appropriate and timely assistance in the resolution of any
disputes that might arise.
47. Lastly, he sought clarification concerning the relationship between paragraphs 1 and 2 of article 7, discussed in paragraphs 33 and 34 of the report. He was
not certain whether the vital human needs referred to in
paragraph 2 would take precedence over the existence of
an agreement or custom, referred to in paragraph 1. Paragraph 1 appeared to grant priority to an existing agreement or custom relating, for example, to irrigation use,
while paragraph 2 indicated that, in the event of a conflict
of use, special regard must be given to vital human needs.
48. In concluding, he thanked Mr. Opertti Badan for the
valuable supplementary material he had contributed.
49. Mr. BROWNLIE said that the Special Rapporteur
was quite right to ask for a moratorium. The topic was
a highly specialized one and possibly unique. The diversity of aquifers, which had been mentioned several times
at the previous session, meant that the Commission was
highly dependent on scientific data, and the Special Rapporteur had, for very good reasons, already modified his
use of terms in the light of developments in the availability of scientific data.
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50. Turning to the definitions proposed by the Special
Rapporteur, he said that the terms “aquifer” and “aquifer system” were based on technical terms and must be
accepted as such. He wished, however, to distinguish
between the terms “harm” and “significant harm” in
respect of other aquifer system States. While it might
seem obvious to say so, the use of the word “significant”
was important and useful. It was, however, a loose concept, that required the presence of proof that a certain
level of harm had been inflicted. Thus, while necessary,
the term was not sufficient. Moreover, as the definition of
“harm” was itself very obscure, the Commission ought to
give further thought to identifying the types of harm that
it had in mind. Article 1 distinguished between “uses” of
aquifer and “other activities”. In article 4, on the obligation not to cause harm, paragraph 1 referred to the duty to
prevent the causing of significant harm in the utilization
of an aquifer system; paragraph 2 used the term “other
activities”. Paragraph 3, meanwhile, introduced a new
aspect of the question when it spoke of impairing the natural functioning of a transboundary aquifer system. What
he found problematic was the fact that in certain cases
of pollution of an aquifer or interference caused by such
actions as drilling, the concept of significant harm was not
clearly related to the rate of extraction, although it was
possible that paragraph 3 represented an attempt to cover
that case. In practice, however, it was extraction rates that
created problems, as was demonstrated by the shared use
of aquifers by France and Switzerland, and it was difficult to apply the present concept of significant harm to the
selfish, unilateral or non-sustainable use of water.
51. The Commission must give the Special Rapporteur
some guidance in connection with one possible outcome
of the work on his topic, namely the discovery that there
was little or no State practice in the matter. In his work
thus far, the Special Rapporteur had chosen to focus
on scientific data rather than State practice, although it
was possible that some State practice might yet emerge.
If it turned out that there was in fact no State practice,
the Commission should nevertheless encourage the
Special Rapporteur to pursue the topic. It should not take
the position that in the absence of any State practice the
topic should be dropped, for the Commission’s work was
not only to codify existing practice but to look forward
as well.
52. Ms. ESCARAMEIA commended the Special Rapporteur for the clarity of his report, which succeeded in
making difficult material easily comprehensible. She
endorsed the change of focus to the subtopic of transboundary groundwaters and the choice of draft articles as
the general framework for the Commission’s consideration of the topic. She also welcomed the extensive contacts that the Special Rapporteur had forged with the international scientific community, which greatly enhanced
the report.
53. The statement by Mr. Opertti Badan had been
enlightening and she appreciated the concerns that he
had expressed. However, she did not think that the draft
convention was incompatible with the approaches to the
matter taken at the regional or national level. Much of the
material was already reflected in the draft MERCOSUR
agreement, and there was still scope for cooperation.

54. The Convention on the Law of the Non-navigational
Uses of International Watercourses provided a good
model insofar as a general framework for the Commission’s deliberations was concerned. However, the Special
Rapporteur had noted that several principles of that instrument were not automatically applicable to groundwaters,
a position with which she concurred. The Commission
must be careful in that regard, for the Convention was not
yet in force and there had in fact been few ratifications to
date; it also referred to a very different situation, although
with some degree of overlap. The Special Rapporteur
had also suggested that the draft articles on prevention of
transboundary harm from hazardous activities5 might also
provide a useful guide in the present exercise. However, it
might be premature to follow that approach, as those draft
articles had not yet been adopted or even considered by
the Sixth Committee of the General Assembly.
55. She agreed that article 1 should apply not only to
“uses” of an aquifer but also to “other activities”. She
welcomed the change in terminology from “confined
transboundary groundwaters” to “transboundary aquifer
system”. She also welcomed the rewording of the article
to refer to activities that “have or are likely to have” an
impact, as the new wording was more likely to accommodate environmental concerns.
56. In article 2, paragraph (b), she did not see why it
was necessary to state that an aquifer or series of aquifers
was associated with specific rock formations; the fact that
they were identified as being “hydraulically connected”
ought to suffice.
57. With regard to the principles governing the uses
of aquifer systems, she noted that although a number of
principles were already contained in the Convention on
the Law of the Non-navigational Uses of International
Watercourses, the Commission needed to deal with many
more principles in the present draft, especially in the area
of environmental protection and the sustainable use of
aquifers. Some of those concerns had been reflected in the
draft MERCOSUR agreement, which showed that they
were important considerations at the regional level. The
protection of vital human needs was another major principle that should be enunciated in the convention.
58. Mr. Brownlie had mentioned, in connection with
article 4, the problems associated with the notion of “significant harm”, a concept that had always posed problems
for her: it seemed to imply that some degree of harm was
permissible. The concept merited further consideration;
perhaps technical experts could provide examples of what
constituted significant harm as well as examples of what
was not significant, especially in the case of non-renewable water resources.
59. Paragraph 3 of article 4 should be retained, but
should be made more precise. What was meant by the
word “impair”, and what uses of an aquifer were acceptable? Paragraph 4 of that article, which dealt with compensation, was too weak. If a State impaired a transboundary
aquifer, it should be required to do more than merely “discuss the question of compensation”. The situation raised
5

See footnote 3 above.
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issues not only of liability but also of responsibility, since
impairment could be the result of a wrongful act.
60. Lastly, with regard to article 5, she suggested that
the obligation to cooperate, enunciated in paragraph 1,
should include a specific reference to such areas of cooperation as environmental protection and sustainable use.
Organization of work of the session (continued)*
[Agenda item 1]
61. The CHAIRPERSON said that if he heard no objection he would take it that the Commission wished to establish a Working Group on transboundary groundwaters.
It was so decided.
62. The CHAIRPERSON invited members who wished
to participate in the Working Group to inform the Special
Rapporteur on the topic of their interest.
The meeting rose at 11.40 a.m.
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Shared natural resources (continued)
(A/CN.4/537, sect. F, A/CN.4/539 and Add.12)
1

[Agenda item 7]
Second report of the Special Rapporteur (continued)
1. Mr. GAJA thanked the Special Rapporteur for his
appraisal of current scientific and technical knowledge
relating to groundwaters and his exploration of State practice. He supported the approach the Special Rapporteur
had taken to defining the scope of his study, which, in the
light of the consultations with technical experts, should
focus on transboundary aquifer systems as described in
article 2 and extend to other cases that the Special Rapporteur had indicated in his presentation.
Resumed from the 2792nd meeting.
For a summary of the Commission’s work on the subject, see Yearbook … 2003, vol. II (Part Two), chap. IX, pp. 93–95.
2
Reproduced in Yearbook … 2004, vol. II (Part One).
*
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2. In view of the connection that most aquifer systems
appeared to have with watercourses, a definition that covered only those groundwaters to which the Convention
on the Law of the Non-navigational Uses of International
Watercourses did not apply would give the study a very
limited scope, and that would be particularly regrettable
because the Convention did not adequately address certain
problems specific to groundwaters. Paragraph 14 of the
second report (A/CN.4/539 and Add.1) appeared to suggest that a boundary could be drawn between the topics
covered by the Convention and those covered by the new
instrument, since the Convention would be interpreted
as applying only to those groundwaters that were more
closely connected with a river basin. Only then would
there be “a system of surface waters and groundwaters
constituting by virtue of their physical relationship a unitary whole and normally flowing into a common terminus”, to use the wording of the Convention (art. 2). Such a
boundary would not be easy to define and it would imply
a restrictive interpretation of the Convention. Moreover,
it might not be necessary. The new instrument—whether
it took the form of a non-binding instrument, a protocol
to the Convention or an independent treaty—could state
obligations that were additional to those set out in the
Convention on the Law of the Non-navigational Uses of
International Watercourses, other treaties or general international law in respect of watercourses.
3. In article 1, the Special Rapporteur proposed that the
new instrument should apply “to uses of transboundary
aquifer systems and other activities which have or are
likely to have an impact on those systems and to measures
of protection, preservation and management of those systems”. Some members of the Commission had expressed a
preference for a broader text that reasserted the territorial
sovereignty of each State over that part of the aquifer that
lay beneath its territory. Whether or not the Commission
chose to do so, it might be useful to state, if only in the
preamble, that territorial sovereignty over groundwaters
was not under discussion, whether or not one accepted the
principle of Roman law that dominium extended usque ad
infera (“down to hell”).
4. The Special Rapporteur had rightly insisted on the
need to examine State legislation and practice before
drafting principles. However, it was necessary to have
some indication of the content of those principles in order
to have a meaningful discussion of obligations relating to
aquifers. For example, article 4, paragraph 1, which said
that States were under an obligation to “take all appropriate measures to prevent the causing of significant harm
to other aquifer system States”, appeared to be based on
the premise that there was no obligation to protect aquifer systems per se, while the obligation set out in paragraph 3 of that article pertained only to the “natural functioning” of the aquifer, which should not be impaired.
As Mr. Mansfield had noted, the issue was an important
one, since aquifer systems were either non-renewable or
hardly renewable resources. Accordingly, the consideration of articles 4 to 7 should be postponed until the context had been defined and the aforementioned principles
had been formulated.
5. Mr. NIEHAUS commended the Special Rapporteur
on the quality of his work. Reviewing the background
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of the topic, he recalled that it had been included in the
Commission’s long-term programme of work in 2000.3
As soon as the Special Rapporteur had been appointed,
he had stated his intention to carry out a study in stages,
submitting an outline in 2003, taking up confined groundwaters in 2004 and oil and gas in 2005, and presenting
a comprehensive review of the topic in 2006.4 It should
therefore be recalled that the questions currently under
consideration were related to two other important topics that would be dealt with later: gas and oil. Moreover,
other shared natural resources, such as mineral resources,
living marine resources and migratory animal species,
would not be included in the study, in view of their highly
specific characteristics.
6. Turning to the report, he first noted that, at the preceding meeting, several members of the Commission had
made important contributions. He thanked Mr. Opertti
Badan in particular for his clear and exhaustive explanation and for the document that he had distributed on the
foundation for an agreement among the States members
of MERCOSUR regarding the Guarani aquifer, and said
that he fully endorsed the regional vision reflected in that
document.
7. Above all, he supported the idea of deleting the word
“shared” so as not to give the impression that what was
meant was “shared property”. That was a key point that
must be extremely clear.
8. Obviously, the articles submitted provided only a
general direction and were not ready to be referred to the
Drafting Committee. There was no doubt that the Convention on the Law of the Non-navigational Uses of International Watercourses constituted a good normative basis
if it was considered that most of the principles it embodied were also applicable to transboundary groundwaters.
There were, of course, differences that ought to be taken
into account and other principles should be incorporated
in the new instrument; in article 3, for example, the text
of which would be submitted later. That task would be
extremely delicate and complex. He also thought that the
topic of “shared” natural resources was closely related to
the general principles of environmental law and it seemed
likely that, at some point, it would be necessary to spell
out which principles would be applicable. Like Ms.
Escarameia and Mr. Brownlie, he had a problem with the
term “significant harm” in article 4. He wondered whether
it meant that some harm was acceptable and he wished to
know how the harm would be measured and what threshold would be applied for the purpose of the draft articles.
That point absolutely must be clarified. As for articles 5,
6 and 7, he endorsed the concurrent comments made by
various Commission members at the preceding meeting.
9. There was no doubt that the Commission had a long
way to go. The actual legal work would have to take
account of some extremely technical considerations
as well as some political problems that were not easily
solved. He was nevertheless optimistic insofar as the outcome was concerned. He concluded by emphasizing once
Yearbook … 2000, vol. II (Part Two), p. 131, para. 729.
Yearbook … 2003, vol. II (Part One), document A/CN.4/533,
p. 119, para. 4.
3
4

again how important it was to regulate appropriately a
resource that was of critical importance, not only because
it was non-renewable or of socio-economic interest, particularly in arid or semi-arid regions, or because of the
consequences of its over-exploitation, the hazards posed
by pollution or its contribution to the ecological balance,
but also, and above all, because of its direct link to the
survival of humankind.
10. Mr. Sreenivasa RAO said the work done by the Special Rapporteur was of high quality. Referring to a remark
made by Mr. Niehaus, he said that, as far as terminology
was concerned, he was not sure that the use of the word
“transboundary” as opposed to the word “shared” completely took away the connotation of property.
11. Although articles 4 to 7 were not ready to be sent to
the Drafting Committee, they gave useful indications of
the type of principles on which the Commission should
reflect. More precise information was needed in certain
areas, however, such as the interaction between groundwaters and human activities, in order better to illuminate the relationship of groundwaters to policymaking.
Clearly, pollution was a matter that ought to be considered, but its effects on groundwaters were not immediate and the general principles of environmental law might
not automatically apply. The words “significant harm”
were perfectly appropriate in that context, since no other
expression applied to every resource, every activity, every
level of socio-economic development, etc. The word “significant” left the door open to an evaluation which would
be influenced by the context and which, in any event, was
not for the Commission to undertake.
12. Turning to comments on specific points, he asked
how the experts referred to in paragraph 19 understood
“international regulations”. Were they thinking of “standards” or did they mean that all groundwaters must come
under an international regulation system, no matter where
they were located, how deep they were found or whether
they were shared or not? He thought that the first hypothesis should be retained, while the second would probably
never be accepted by States. Some explanation of that
aspect would be useful.
13. According to paragraph 21 of the report, the fundamental principles applied in the Convention on the Law
of the Non-navigational Uses of International Watercourses—namely, reasonable and equitable use and reasonable and equitable participation—should not be automatically applicable to groundwaters. He entirely agreed.
The Special Rapporteur had not proposed any article on
that subject on the grounds that more study of the matter
was required.
14. As to article 4, it seemed to him that the explanation given in paragraph 27 of the report, which was supposed to refer to article 4, paragraph 3, did not match the
situation referred to in that paragraph. A case in which a
transboundary aquifer system was destroyed seemed to
correspond better to paragraph 4 of that article. Indeed,
that paragraph did not seem to relate to the principle of
prevention because it spoke of a situation where the harm
had already been caused.
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15. With regard to the point raised by the delegation
of China5 and mentioned in the footnote to paragraph 26
of the report, he said that the practical considerations to
which China had referred must be reconciled with the
need to preserve water resources for future generations.

system, the conflict was to be resolved with special regard
being given to the requirements of vital human needs. It
would be helpful if the concept of jus cogens referred to
in that connection by Mr. Sreenivasa Rao could be applied
to water resources and even to oil and gas.

16. Referring to the general obligation to cooperate, he
said that the wording of article 5 was different from the
usual wording according to which States were under an
obligation to cooperate in good faith. Article 5 as proposed by the Special Rapporteur based the obligation to
cooperate on principles of sovereign equality, territorial
integrity, mutual advantage and the good faith of States. It
was not clear why a reference was included to territorial
integrity, which, at first glance, had nothing to do with
the topic.

23. Mr. CHEE said he felt that territorial integrity was
not the appropriate wording. It was used in the context
of security matters. In connection with shared water
resources, it would be better to speak of interdependence.
Overemphasizing the concept of sovereignty could hinder
cooperation.

17. As to the relationship between the different kinds of
uses referred to in article 7, more information should be
collected before an article on that subject was drafted. Mr.
Mansfield had made an interesting comment on that issue
when he had asked whether human needs would override
custom and treaty obligations. Insofar as vital needs were
not equivalent to jus cogens, he was not sure that such
needs would override custom or agreements.
18. Mr. BROWNLIE said that, when he had spoken
about the words “significant harm”, he had not been
attacking that concept, but merely suggesting that it was
necessary but not sufficient.
19. Mr. MOMTAZ, referring to article 5, said that the
question of territorial integrity did not come into play.
What it was necessary to know was whether a State
was exercising its sovereign rights over the resource in
question.
20. Mr. Sreenivasa RAO, replying to the comments by
Mr. Brownlie, said that the concept of “significant harm”
was merely a standard to be applied. It should not be made
more specific, since there were factors in each case that
would determine how the concept had to be applied to
a given situation. The Commission could not arrive at a
universal equation applicable in each case.
21. The CHAIRPERSON, replying to the comment by
Mr. Momtaz, said that the question that had to be asked
was not whether a State had sovereign control over its
resources, since the only possible answer was yes. It must
instead be asked how that principle operated in the case of
a transboundary resource.
22. Mr. OPERTTI BADAN said that he was concerned
about a number of expressions used in the draft articles,
including the words “territorial integrity”, whose meaning
should be clarified. He had doubts about Mr. Momtaz’s
question whether the State exercised sovereignty over its
transboundary resources. What happened if the answer to
that question was no? He was also not sure how to interpret the provision in article 7 according to which, in the
event of a conflict between uses of a transboundary aquifer
5
See Official Records of the General Assembly, Fifty-eighth Session, Sixth Committee, 20th meeting (A/C.6/58/SR.20), and corrigendum, para. 48.

24. The CHAIRPERSON said that he did not see how
the concept of sovereignty could be harmful to cooperation. In his view, it was the foundation of cooperation.
He nevertheless agreed that the way in which sovereignty
was manifested could constitute an obstacle.
25. Mr. BROWNLIE said that the concept of territorial integrity referred to a territorial space and the frontier
which surrounded it. The attribution of territory and of
the resources in it and under it was an absolute necessity for determining whether resources were shared and
whether the disproportionate extraction of water by one
State caused harm to others.
26. Mr. Sreenivasa RAO said that perhaps he should not
have referred to jus cogens. The best way for States to settle conflicts was to undertake negotiations and, if necessary, to agree to renegotiate existing agreements.
27. Mr. MANSFIELD said that he agreed with Mr.
Sreenivasa Rao’s views. When he had raised the question,
he had been thinking mainly of the relationship between
the two paragraphs of article 7. What took priority, vital
human needs or an existing agreement? His question had
had nothing to do with jus cogens.
28. Mr. YAMADA (Special Rapporteur) said that it was
undoubtedly premature to propose draft articles and that
he would take the views of the Commission into account
in amending them.
29. The question of territorial integrity had been much
discussed during the adoption of the Convention on the
Law of the Non-navigational Uses of International Watercourses. The same terms were used in article 8 of that
Convention and in draft article 5.
30. Mr. PAMBOU-TCHIVOUNDA said that the second
report on shared natural resources differed from the first6
in that it contained seven draft articles that were not based
on developments in doctrine but accompanied by embryonic commentaries, an unusual practice probably inspired
by the nature of the topic, which was not primarily a legal
topic. He would prefer the words “transboundary groundwaters” to the words “transboundary aquifer system”,
which were too erudite. That way, the Commission would
have fewer terms to define and the necessary definitions
would cover the international nature of groundwater,
the type of activities likely to affect it and the kinds of
damage that it might sustain.
6

See 2797th meeting, footnote 4.
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31. The second report made a comparison of the topic
and that of the law of the non-navigational uses of international watercourses. However, the comparative method
had shown its limitations during the study of unilateral
acts of States and the responsibility of international organizations. That might discourage the Special Rapporteur
from adopting such an approach. In that context, it was
disconcerting to use the Convention on the Law of the
Non-navigational Uses of International Watercourses and
then to depart from it on the important point of the basic
principles contained in its part II. The reasons invoked
by the Special Rapporteur in paragraphs 21 to 23 of the
report for leaving out the principles of equitable use, reasonable utilization and participation by States in management were not convincing; those principles should
be included in the text under consideration. Moreover,
the Special Rapporteur envisaged the draft articles as a
convention, whereas the Commission had on no account
decided that the text should take the form of a convention.
In any case, if there was to be a convention, it would be
necessary to define both its scope and its purpose in one
draft article or two separate ones.
32. With regard to scope, express mention should be
made of “aquifer system States”, if only because they
were the main target group of the regime. The current draft was not specific enough about the concept of
“utilization”, which was not clearly defined in the draft
articles, about that of “activities which […] are likely to
have an impact on those systems” (art. 1) or about that of
“measures” of protection, preservation and management
of those systems, which referred to the territorial jurisdiction of the aquifer system State. As to the purpose of the
draft articles, the Commission’s work consisted neither in
codifying nor in progressively developing the law, but, in
a sense, in “legislating”. Was the goal to establish rules or
to define applicable principles? That point needed to be
settled in the draft articles.
33. Consideration should also be given to the question
of liability, which according to the Special Rapporteur
(paragraph 28 of the report), should be left to the exercise which the Commission was undertaking “under the
topic of ‘International liability for injurious consequences
arising out of acts not prohibited by international law’”.
As long as the Commission did not settle the question of
the nature of the instrument being prepared and the scope
of its provisions, however, it could not be ruled out that
the liability of the aquifer system State might be incurred
because of a breach of one of the obligations provided for
in the draft articles.
34. Mr. MATHESON said that, after the first report on
shared natural resources, which had illuminated many
technical, legal and policy issues, the second report
addressed the issue in more concrete terms by presenting
draft articles for a convention based on the model of the
Convention on the Law of the Non-navigational Uses of
International Watercourses. Although it was premature to
make any judgement on the form of the draft articles, two
options were possible: either a convention containing a
set of obligations for States or a set of guidelines with
recommendations which States could use for negotiating
bilateral agreements, for example. As it was unlikely that
the great majority of States would be prepared to ratify a

convention, a set of guidelines would probably be more
useful and he therefore suggested that references to “convention” in the text should be replaced by references to
“guidelines” and that the provisions should take the form
of recommendations.
35. He agreed with the use of the word “significant” in
article 4, but believed that it should be left to the States
concerned to determine what constituted significant harm.
He also agreed that the words “confined transboundary
groundwaters” should be replaced by the words “transboundary aquifer system” and that technical definitions
should be introduced in article 2. The new terms were
more accurate and would make for a more coherent set
of provisions. The reference to compensation in article 4,
paragraph 4, should be left to the topic on international
liability for injurious consequences arising out of acts not
prohibited by international law.
36. Article 5 was a useful admonition to States to cooperate on the utilization and protection of aquifers
through joint commissions. In the case of North America, he referred to the Treaty between the United States
of America and Mexico relating to the utilization of the
waters of the Colorado and Tijuana Rivers, and of the
Rio Grande (Rio Bravo) from Fort Quitman, Texas, to the
Gulf of Mexico, of 1994,7 and the Agreement between
the United States of America and Canada on Great Lakes
water quality, of 1978,8 in which bilateral commissions
had been created with authority to deal with groundwater uses and contamination. The commentary to article 5
might cite those examples.
37. In respect of article 6, which drew on the Convention on the Law of the Non-navigational Uses of International Watercourses, it might be necessary to have a
provision on the protection of national security information and industrial secrets. He agreed with the statement
in article 7, paragraph 1, that “In the absence of agreement
or custom to the contrary, no use of a transboundary aquifer system enjoys inherent priority over other uses”, but it
would be useful to precede that sentence by the statement
that “Aquifer system States should jointly address the
question of priority of uses in the specific context of the
particular system that they share”. It would also be useful,
perhaps in the commentary, to have a further explanation
of the words “custom” and “vital human needs”. In any
case, the Commission should not adopt the draft articles
without examining the other parts of the draft, particularly
the provisions relating to uses of groundwaters.
38. Mr. CHEE said that the Special Rapporteur had
wisely elected to replace the word “shared”, which was
a concept of ownership, by the word “transboundary”.
He agreed with the decision to use the Convention on the
Law of the Non-navigational Uses of International Watercourses as a point of departure, as well as with the words
“transboundary aquifer system” eventually retained in
article 1. The definitions contained in article 2 were very
7
Signed at Washington, D.C., on 3 February 1944 (United Nations,
Treaty Series, vol. 3, no. 25, p. 313).
8
Signed at Ottawa on 22 November 1978 (United States Treaties and Other International Agreements, 1978-1979, vol. 30, Part 2,
Washington, D.C., United States Government Printing Office, 1980, no.
9257, p. 1383).
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useful. With regard to article 4, a number of speakers had
expressed doubts about the vague nature of the expression
“significant harm”. However, similar wording was used
in both the 2001 draft articles on the prevention of transboundary harm from hazardous activities9 and article 7 of
the Convention on the Law of the Non-navigational Uses
of International Watercourses. Article 5, concerning the
general obligation to cooperate for aquifer system States,
borrowed the wording of article 8 of the Convention; articles 6 and 7 were modelled on articles 9 and 10 of that
Convention.
39. He drew the Special Rapporteur’s attention to the
work on international groundwaters by ILA, which had
prepared draft articles and supplementary articles on that
subject, together with commentaries.10 He hoped that the
Special Rapporteur would also address one of the most
important issues associated with transboundary aquifer
systems, namely pollution. In that connection, more stringent standards might be required than those in article 21
of the Convention on the Law of the Non-navigational
Uses of International Watercourses. As to the form that
the Commission’s text might take, it might be a framework convention, to be flexibly applied by each region.
40. Mr. MOMTAZ said that the Special Rapporteur’s
second report was a big step forward compared to the
first. The subject was better defined and it was now clear
what course was to be followed. The Special Rapporteur
had listened carefully to the Commission and the Sixth
Committee.
41. He welcomed the replacement of the words “shared
groundwaters” by the words “transboundary groundwaters”. The Special Rapporteur thus stressed the concept
of boundaries delimiting the territorial basis on which a
State exercised its sovereign rights. He announced from
the start the legal nature of the regime which he intended
to formulate and which did not disregard the sovereign
rights that States exercised under international law in
their territory and the subsoil thereof. Mr. Opertti Badan’s
important comments were based on the same reasoning.
There lay the basic difference between the regime under
the Convention on the Law of the Non-navigational Uses
of International Watercourses and the one being considered by the Special Rapporteur. Whereas, in the former
case, water could not be classified as a mineral resource
because it flowed in the territory of several States and was
renewable, that was not the case with water which was
stored under the territory of one or more States and which
was not renewable at the same rate as surface water. As
recommended by the Special Rapporteur in paragraph 21
of his report, principles such as “reasonable utilization”
and “participation by States in an equitable and reasonable manner”, as embodied in the Convention, could not
be automatically transposed to the case of groundwaters.
The Convention distinguished between upstream and
downstream States; the upstream State did not have the
right to exclusive use of the waters of the watercourse to
the detriment of the downstream State. Needless to say,
in the case of groundwaters, the question was completely
See 2797th meeting, footnote 3.
Rules on International Groundwaters, ILA, Report of the SixtySecond Conference (London, 1987), pp. 251 et seq.
9
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different because those resources were treated as mineral
resources, just like oil or gas. The question remained as
to whether the Special Rapporteur would continue to use
the words “shared natural resources” in his future reports.
42. Commenting on the draft articles proposed by the
Special Rapporteur, he wondered whether it might not
be wiser, in article 1, to replace the word “uses” by the
word “exploitation”, which would, in his view, be more in
keeping with the characteristics and nature of a groundwater regime; indeed, the word “exploitable” was used in
article 2 (a).
43. It would also be better to reverse the order of article 4, paragraphs 1 and 2. In some cases, the activities
to which paragraph 2 referred might be undertaken by a
State even before the exploitation of the aquifer began.
Such a precautionary measure was of a general nature
and should not be confined to aquifer system States: the
activities of a State which did not share the aquifer might
sometimes have adverse consequences for one that did. In
such a case, that State could not be exempt from taking
the measures referred to in paragraph 2. The same comment applied mutatis mutandis to article 5, paragraph 1,
with regard to the obligation to cooperate on adequate
protection of the transboundary aquifer system and also
to article 6, paragraph 3.
44. Article 7 gave rise to a number of problems. The criterion proposed in paragraph 2 of the article did not take
account of the fact that the resources in question came
under the sovereignty of the State under whose territory
those resources were located. Water was a source of life,
however, and vital human needs must be given absolute
priority. Compensation must nevertheless be provided
to the other users, namely States that had had to interrupt their use of the aquifer’s water in order to meet vital
human needs.
45. Mr. FOMBA said that the phrase “shared transboundary groundwaters” was problematic from the technical, political and legal points of view. It would thus be
sensible to dispense with the word “shared” in the title
and retain only the subtitle “transboundary groundwaters”. The statement in paragraph 5 of the report to the
effect that further reflection and research on the topic
were required before any definitive proposal could be formulated showed that the Special Rapporteur had adopted
the right approach. The instrument that was most appropriate to serve as a general framework was undoubtedly
the Convention on the Law of the Non-navigational Uses
of International Watercourses. That being so, a comparative approach was naturally called for and the Special
Rapporteur had therefore been right to come round to
the idea that the principles embodied in that Convention were not automatically applicable to groundwaters,
opting instead for a mutatis mutandis approach. Such an
approach was, on the face of it, a simple one, but it also
concealed the various pitfalls inherent in the study. The
general framework set out in paragraph 8 was acceptable,
at first glance, but it was of a provisional nature and would
need to be reviewed in line with the research results, once
various technical and legal facts had been conclusively
established. The Special Rapporteur had been right to
refer to the draft articles on prevention of transboundary
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harm from hazardous activities, which had been adopted
in 2001 and could provide useful guidance.
46. With regard to article 1, the Special Rapporteur
had been right to rely on technical data—if, indeed, their
accuracy was beyond doubt—and use the terms “aquifer”
and “transboundary aquifer system” rather than the terms
“groundwaters” and “confined transboundary groundwaters” (paragraphs 11 and 12 of the report). It had also
been wise to delete the words “confined”, “unrelated”
or “not connected” (para. 13). Such an approach could,
however, have the consequence that some groundwaters
would be subject to two legal regimes: that of the Convention and that of the draft convention under consideration. Further thought should be given to the question;
the Special Rapporteur’s proposal that a separate article
might be devoted to it had considerable merit. He shared
the Special Rapporteur’s view that activities other than
uses of such resources should be regulated. He saw little
difference, however, between the phrases “which have
or are likely to have” and “which involve a risk of causing”. The real question was whether the consequences
should be potential or actual.
47. With regard to article 2, it would be interesting to
know the arguments underlying the view of some groundwater experts that all categories of aquifer, regardless of
whether they were domestic or transboundary, must be
subject to international regulations (para. 19). It seemed
questionable, on the face of it, as to whether the principle
of the compulsory internationalization of such aquifers
was desirable, whatever their nature and size, or whether
they should be claimed as part of the common heritage
of mankind, which would call into question the principle
of the permanent sovereignty of States over their natural
resources. In that regard, he had listened with interest to
Mr. Opertti Badan’s argument in defence of the territorial approach. He shared the view that only transboundary aquifers should be regulated. Assuming that he had correctly understood the technical foundation of the proposed
wording, he believed that it constituted a good basis for
the Commission’s work. The Special Rapporteur seemed
to be of the same opinion, judging by his comment, in paragraph 20 of the report, that the definition of terms would
need to be revisited after the context of the uses of the
terms in the substantive provisions had been determined
and that the definition of additional terms might also be
required.
48. As for the principles governing the use of aquifer
systems, the basic aim must be to draw a clear distinction
between the subject of international watercourses and that
of aquifer systems. The Special Rapporteur rightly considered that the basic principles contained in article 5 of
the Convention on the Law of the Non-navigational Uses
of International Watercourses concerning “equitable use”
and “reasonable utilization” should not be automatically
transposed to groundwaters. Equitable and reasonable
participation by States in the management of transboundary aquifer systems should also be further considered; it
should be established whether there was a clear and sufficiently established practice.
49. Draft article 4, which related to the obligation not
to cause harm, raised the question of the threshold of

harm and whether there was a difference in nature and/
or degree between causing harm to international watercourses and causing harm to groundwaters. The answer
to that question would enable the Commission to find
the best legal formula. In paragraph 25 of the report, the
Special Rapporteur argued in favour of fixing the threshold lower than “significant” harm. The logical conclusion would be to delete the word “significant”, but the
Special Rapporteur had not done so, on the grounds
that the concept had the advantage of being flexible and
comparative. Given that the concept gave more weight
to the qualitative than to the quantitative aspect of harm,
his view was worth further consideration. The question
raised in paragraph 3 of article 4 concerning the impairment of the natural functioning of transboundary aquifer
systems was important and should be examined more
closely. As for the question of where to insert the paragraph, it would seem logical to include it in part IV,
which dealt with preservation. With regard to the question of international liability and compensation, the prevention aspect should undoubtedly be complemented by
the liability aspect and the Commission should therefore consider how best to link it with the topic of liability. The Special Rapporteur’s proposal in that regard
merited close examination.
50. Referring to article 5, he said that the use of the word
“appropriate” rather than the word “optimum” (paragraph 30 of the report) was acceptable, insofar as the word
seemed to hark back to the idea of the risk of the depletion
of non-renewable resources. Article 6, on the other hand,
was concerned only with data and information on the
condition of aquifer systems. He wondered whether paragraph 2, which had no equivalent in article 9 of the Convention, was really necessary. The basic idea underlying
the paragraph, which was to collect and generate new data
and information, seemed to be covered, if only implicitly,
in paragraph 1, since the obligation to exchange data and
information on a regular basis surely implied that such
data and information would be published. As to data and
information on uses and other activities of transboundary
aquifer systems and their impact, the suggestion that they
should be dealt with in part III, “Activities affecting other
States”, seemed sensible.
51. Article 7, concerning the relationship between different kinds of uses, provided a good basis for reflection,
but it would need to be reviewed in the light of the final
formulation of the principles governing the use of aquifer
systems and the factors to be taken into account in implementing such principles.
52. Mr. ECONOMIDES thanked Mr. Opertti Badan
for the information that he had provided on the Guarani
aquifer system, which would be extremely relevant to the
Commission’s work. With regard to the scope of the draft
articles, he had no hesitation in endorsing the new term
“transboundary aquifer system” and the deletion of the
words “confined”, “unrelated” and “not connected”. In
his view, however, additional information was needed on
the groundwaters with which the Commission proposed
to deal. Mr. Pambou-Tchivounda had suggested retaining the expression “transboundary groundwaters”, but
the draft articles were clearly concerned only with waters
contained in aquifers or very close to aquifers. He found
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disconcerting the Special Rapporteur’s assertion that
some groundwaters could be covered both by the 1997
Convention and by the draft articles under consideration.
The question would naturally have to be considered in the
future, but, for his part, he would have preferred that some
part of the draft articles should specify which groundwaters were expressly excluded from their scope, in order to
provide an even more precise definition of the topic.
53. With regard to article 1, he thought that the wording
suggested by Mr. Mansfield was an improvement on the
existing text. Although it was too soon to talk of drafting
changes, he wondered whether the word “uses” should
not refer to the water contained in an aquifer system rather
than to the aquifer system itself. He requested guidance
on that point from the Special Rapporteur. In his view, it
seemed more logical to speak of the uses of water.
54. The word “exploitable” in article 2 (a) required further explanation. Firstly, he wondered what volume of
water an aquifer should contain to be considered exploitable. Secondly, the opportunities for exploitation could
vary from one country to another, as could the legislation
governing the exploitation of aquifers. Moreover, if the
volume of the water contained in a given transboundary
aquifer system was not sufficient for it to be exploited, he
wondered whether it would be covered by the instrument
under consideration and, if not, what regime it would be
covered by. As for the principles governing the uses of
aquifer systems, he understood that the Special Rapporteur wished to examine the question in greater depth, but
personally he was confident that water deriving from a
transboundary aquifer system also constituted a shared
natural resource. He endorsed the views expressed by Mr.
Sreenivasa Rao in that regard: the word “shared” emphasized that the aquifer was not subject to the exclusive sovereignty of a State and that, whether the term used was
“shared natural resources” or “transboundary aquifers”,
the situation remained the same. In any case, territorial sovereignty was not involved. The very term “transboundary aquifers” meant that a State could not have exclusive
sovereign jurisdiction and that other States also had sovereign rights with regard to the aquifer.
55. With regard to article 4, he agreed with Mr. Brownlie that the concept of “significant harm” was rather vague
and uncertain. He also shared the view expressed by other
members of the Commission that greater attention should
be paid to harm caused to groundwaters, owing to their
vulnerability to pollution, particularly since far less information was available concerning such groundwaters than
concerning the waters of international rivers. Given that
the waters in question were very vulnerable and mostly
non-renewable, he wondered whether the word “significant” did not constitute too great an obstacle. After all,
even minimal or insignificant harm should be prohibited
and should not be repeated. In article 4, paragraph 3, the
word “impair” posed a serious problem that had already
been mentioned. The paragraph was inconsistent with the
commentary to it, which appeared in paragraph 27 of the
report and referred not to impairment, but to the permanent destruction of a transboundary aquifer system. The
paragraph was unacceptable as currently worded. As for
the question of international responsibility, he acknowledged that the draft articles on international liability for
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injurious consequences arising out of acts not prohibited by international law would apply, but he shared Mr.
Pambou-Tchivounda’s view that if the accepted threshold
of harm was exceeded, the issue became one of responsibility for an internationally wrongful act rather than one
of liability.
56. Article 5, paragraph 2 was too weak, in his view, and
should be strengthened, especially the phrase “as deemed
necessary by them”.
57. Lastly, the two paragraphs of article 7 should be
amalgamated. The resulting text should be worded along
the following lines: “In the event of a conflict between
uses of a transboundary aquifer system, it shall be
resolved, in the absence of agreement or custom to the
contrary, with special regard being given to the requirements of vital human needs.” Vital human needs should,
of course, have priority over any other use. In his view, it
was premature to deal with the issue of the form that the
draft articles should take.
The meeting rose at 1.05 p.m.
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Mr. Gaja, Mr. Galicki, Mr. Kabatsi, Mr. Kolodkin, Mr. Mansfield, Mr. Matheson, Mr. Momtaz, Mr.
Niehaus, Mr. Opertti Badan, Mr. Pambou-Tchivounda,
Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño, Mr.
Sepúlveda, Mr. Yamada.

Cooperation with other bodies
[Agenda item 10]
Statement by the Observer for the Council of Europe

1. The CHAIRPERSON welcomed Mr. de Vel,
Director-General of Legal Affairs of the Council of
Europe, and Mr. Benítez, Deputy Head of the Public Law
Department of the Directorate-General of Legal Affairs
of the Council of Europe, and invited the former
to address the Commission.
2. Mr. de VEL (Observer for the Council of Europe)
said that he welcomed the opportunity to attend the Commission’s fifty-sixth session in person, a mark of the
importance that the Council attached to the Commission’s
work and to its cooperation with it. He wished briefly to
review a number of recent developments in the Council
of Europe that might be of interest to the Commission.
Two documents had been prepared for the Commission’s
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benefit: one on the results achieved in 2003 and the other
on the Council’s activities to combat terrorism.

work on the lacunae identified and to elaborate legal
instruments, binding or non-binding.

3. In April 2004, the Parliamentary Assembly of the
Council of Europe had given a positive opinion in favour
of Monaco’s application to become the forty-sixth member of the Council. As usual, certain conditions were
set, such as signature of conventions and amendment
of domestic legislation; in addition, the Assembly had
called on Monaco and France to renegotiate the Treaty
on the admission of Monegasque nationals to certain public positions in France and on the recruitment of certain
civil servants of the Principality,1 which reserved certain
important civil service posts for French public servants.
The previous day, the Committee of Ministers had called
for the Ministers’ Deputies to accelerate consultations
with a view to making progress on the application.

6. Another issue being addressed in the context of the
fight against terrorism was protection and compensation of victims. The issue had been raised in Madrid at
the First International Congress of Victims of Terrorism,
which had been attended by about 300 victims. Ironically, the Congress had been held only weeks prior to the
tragic events of 11 March 2004. The Madrid Declaration
adopted at the Congress called for the Council of Europe
to take up the concerns of victims of terrorism. It followed
the invitation extended to the Committee of Ministers by
the European Ministers of Justice at Sofia to review the
European Convention on the Compensation of Victims of
Violent Crimes of 24 November 1983. CODEXTER had
studied the reasons explaining the limited number of ratifications of that Convention—only 16 to date—and had
launched an exchange of information and best practice
on compensation and insurance schemes introduced by
States in relation to victims of terrorist acts.

4. At its 114th session, held on 12 and 13 May 2004, the
Committee of Ministers had adopted Protocol No. 14 to
the Convention for the Protection of Human Rights and
Fundamental Freedoms, amending the control system of
the Convention, to modify substantially the procedures
of the European Court of Human Rights with a view to
reducing its backlog; considered the preparations for the
Third Summit of the Council of Europe, to be held in
Poland in May 2005, focusing on the Council’s objectives
in the twenty-first century in the light, inter alia, of the
enlargement of the European Union; and considered the
Council’s contribution to the fight against terrorism and
organized crime.
5. Following the 25th Conference of European Ministers of Justice in Sofia in October 2003 and at the request
of the Committee of Ministers, the Committee of Experts
on Terrorism (CODEXTER) had been asked to formulate
an opinion on the feasibility and possible added value of
a comprehensive Council of Europe convention against
terrorism with a view to contributing to United Nations
efforts to combat that phenomenon. The Council had
called upon Mr. Christian Tomuschat to draft an independent study on the subject. In January 2004, the Parliamentary Assembly had adopted Recommendation 1644
(2004), entitled “Terrorism: a threat to democracies”, in
which it had asked the Council to begin work without
delay on the elaboration of a comprehensive convention.
CODEXTER had discussed the study, which found that
such a convention would have added value as a contribution to United Nations efforts, but had not reached a
consensus on whether negotiations on such a legal instrument were to be recommended at the present stage. It had
nevertheless agreed that an instrument or instruments of
limited scope dealing with the prevention of terrorism and
filling existing gaps in international law or action would
bring added value. A number of principles and preventive
and cooperation measures had been identified, including,
inter alia, scope, duty to investigate, liability of entities,
public provocation to commit acts of terrorism, measures to deny terrorist groups freedom of operation and to
prevent abuse of the right of asylum and refugee status,
freezing of assets, and identity questions. The Committee of Ministers had instructed CODEXTER to undertake
1
Signed in Paris on 28 July 1930 (United Nations, Treaty Series,
vol. 981, No. 735, p. 369).

7. Following the elaboration of a report on the application of the concepts of “apologie du terrorisme” and
“incitement to terrorism” in member States, CODEXTER
had acknowledged that there were lacunae in international
law regarding the treatment of those phenomena and had
decided to continue to consider the issue with a view to
filling the lacunae through new international instruments.
The Council, by virtue of its activities in the fields of
human rights, protection of freedom of expression and the
fight against crime, was particularly well placed to consider that sort of problem.
8. Other areas in which the Council was especially active
in the fight against terrorism were special investigation
techniques and protection of witnesses and pentiti (“collaborators of justice”). Two committees had already been
instructed to elaborate legal instruments in those areas.
For special investigation techniques, a soft law instrument
was likely to be developed, whereas for protection of witnesses a binding convention could be envisaged.
9. The financing of terrorism was an extremely important problem and the Council’s Committee of Experts on
the Evaluation of Anti-Money Laundering Measures and
the Financing of Terrorism (MONEYVAL), which evaluated measures taken by member States to combat money
laundering, had been working for over a year, at the
request of the Committee of Ministers, to assess measures
taken to prevent the financing of terrorist activities. At the
same time, work had begun on revision of the Convention on Laundering, Search, Seizure and Confiscation of
the Proceeds from Crime with a view to its covering such
matters as prevention and financing of terrorism.
10. The European Commission for the Efficiency of
Justice (CEPEJ) was preparing an evaluation of the efficiency of national legal systems in their response to terrorism. A pilot project had been launched by CODEXTER
to develop country profiles on judicial and institutional
capacity to combat terrorism in Council of Europe member and observer States. Three States were to present
their profiles at CODEXTER’s next meeting. The Council maintained excellent relations of cooperation with
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UNODC and OSCE with a view to promoting ratification of the conventions against terrorism of the United
Nations and the Council of Europe. Joint operations were
carried out in certain countries that wished to ratify those
instruments.
11. Another area, in which the Council had been active
since 1994, was the fight against corruption. Two binding
instruments—the Criminal Law Convention on Corruption and the Civil Law Convention on Corruption—one
resolution, on guiding principles for the fight against
corruption, and two recommendations, one on codes of
conduct for public officials, the other on corruption in the
funding of political parties and electoral campaigns, had
been adopted. All of those legal instruments were monitored by the Group of States against Corruption (GRECO),
which now had 37 members and was also open to nonmember States: the United States was now a fully fledged
member and had just been evaluated by GRECO. The
European Commission had adopted a report advocating
accession to GRECO by the European Union. The Council had participated in the Eleventh International AntiCorruption Conference and the Third Global Forum on
Fighting Corruption and Safeguarding Integrity (Seoul),
and in a recent forum in Mérida, Mexico, at which it had
stressed the decisive role of GRECO as an international
institution for the monitoring of anti-corruption measures.
The European Union had entrusted the Council with the
implementation of two important programmes to combat money laundering in the Russian Federation and in
Ukraine.
12. The Council’s Convention on Cybercrime was the
first and only international instrument of a binding nature
on the subject. It had been signed by 23 member States
and 5 non-members and was supplemented by an Additional Protocol to the Convention on Cybercrime, concerning the criminalization of acts of a racist and xenophobic nature committed through computer systems. The
Convention would enter into force on 1 July 2004 and the
Additional Protocol was also expected to enter into force
shortly.
13. The independence and efficiency of the judiciary
were also among the concerns of the Council of Europe.
Owing to the many decisions of the European Court of
Human Rights concerning delays in judicial proceedings and efficiency of justice in member States, it had
been necessary to take “upstream” measures to prevent
problems from accumulating at the national level. Hence
the creation of CEPEJ, whose purpose was to exchange
good practice and information and, above all, to provide
countries that so wished with assistance in their judicial
reforms. The first countries to request such assistance had
been Switzerland and the Netherlands. CEPEJ had now
elaborated a scheme for evaluation of judicial systems
in member States. It was working in close cooperation
with other Council of Europe bodies that brought together
legal professionals, such as the Consultative Council of
European Judges (CCJE), the Conference of Prosecutors
General of Europe (CPGE), the meetings of Presidents of
European Supreme Courts and of Supreme Administrative Courts and the Lisbon Network for the training of
judges. Those groups constituted an impressive pool of
resources for improving the efficiency of justice.
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14. The Committee of Ministers had entrusted the European Committee on Legal Cooperation (CDCJ) with the
task of examining a recommendation by the Parliamentary Assembly on the consequences of European Union
enlargement for freedom of movement between Council
of Europe member States. That task entailed compiling
a list of existing good practice in terms of circulation of
persons among member States. CDCJ was to formulate
recommendations for the Committee of Ministers by 30
November 2004.
15. In the area of human rights, he had already mentioned Protocol No. 14 to the European Convention on
Human Rights, which had been adopted on 13 May 2004
and opened for signature on 14 May, and which 17 member States had already signed, in record time. The Protocol made various changes to the Convention designed to
secure a more effective operation of the European Court
of Human Rights. On clearly inadmissible cases, inadmissibility decisions, which were currently taken by a committee of three judges, would henceforth be taken by a
single judge, assisted by non-judicial rapporteurs. The
idea was to increase the Court’s capacity to filter out the
“hopeless” cases. In repetitive cases, where the case was
one of a series deriving from the same structural defect
at the national level, the proposal was that it could be
declared admissible and decided by a chamber of three
instead of seven judges, under a simplified summary procedure. With a view to allowing the Court a greater degree
of flexibility, a new admissibility criterion was proposed,
in addition to existing conditions such as exhaustion of
domestic remedies and the six-month time limit. The
Court would be able to declare applications inadmissible
where the applicant had not suffered a significant disadvantage, provided that “respect for human rights” did not
require the Court to go fully into the case and examine its
merits. Under the Protocol, the Committee of Ministers
would be empowered, if it decided by a two-thirds majority to do so, to bring proceedings before the Court where
a State refused to comply with a judgement. The Committee of Ministers would also have a new power to ask the
Court for an interpretation of a judgement, so as to assist it
in its task of supervising the execution of judgements and
particularly in determining what measures might be necessary to comply therewith. Other measures in the Protocol included changing the judges’ term of office from
the present six-year renewable term to a single nine-year
term, and a provision envisaging the possibility of accession by the European Union to the Convention.
16. Good progress had been made in the elaboration
of a European convention on action against trafficking
in human beings, which would be open to non-members
of the Council of Europe and would go further than the
Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children, by providing
for a monitoring mechanism. Bilateral and multilateral
programmes of cooperation were carried out, inter alia,
with countries in south-eastern Europe.
17. The Committee of Experts on Nationality was preparing a binding instrument on prevention of statelessness
in connection with State succession. Principles and rules
in that area would be presented in the form of an additional
protocol to the European Convention on Nationality. That
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work took account of other instruments, among them the
draft articles on nationality of natural persons in relation
to the succession of States adopted by the Commission at
its fifty-first session.2
18. Guidelines on protection of personal data with
regard to the use of smart cards were being finalized. In
bioethics, the Parliamentary Assembly had just given an
opinion in favour of the draft additional protocol to the
Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the Application of
Biology and Medicine (Convention on Human Rights and
Biomedicine) dealing with biomedical research, recommending that the Committee of Ministers should adopt it.
19. A Convention on Information and Legal Co-operation concerning “Information Society Services” had been
opened for signature in 2001. The Convention would
en-able cross-border legal questions concerning “Information Society Services” to be addressed and discussed,
thereby allowing minimum standards and a degree of harmonization to be developed in that rapidly evolving field
by facilitating an exchange of information and expertise.
The European Union had just acceded to that Convention,
and contributed to the funding of its implementation.
20. The Ad Hoc Committee of Legal Advisers on Public International Law (CAHDI) was finishing the second
phase of a pilot project on State practice concerning the
immunities of States and their goods. In the context of
Recommendation 1602 (2003) on immunities of members
of the Parliamentary Assembly, CAHDI was studying an
extensive interpretation of the General Agreement on
Privileges and Immunities of the Council of Europe, with
a view to identifying the best procedural means of arriving at a common interpretation of the instrument while
averting the need for its revision.
21. Another of the CAHDI activities that deserved mention was its operation as a European observatory of reservations to international treaties. That activity, which had
been referred to in the Commission’s own reports, had
steadily intensified and was becoming increasingly useful, as demonstrated by its extension to cover reservations
to international treaties, whether or not open to objection,
on the struggle against terrorism. Many such reservations
were no longer open to objection but needed to be studied
closely with a view to contributing to the Council’s efforts
to combat international terrorism. In-depth discussions
were continuing on the various international criminal tribunals and the revitalization of the work of the United
Nations General Assembly.
22. The European Commission for Democracy through
Law (Venice Commission) had elaborated a draft Declaration on the Code of Good Practice in Electoral Matters,
which had just been adopted by the Committee of Ministers. In the Declaration, the Ministers reaffirmed their
commitment to the holding of elections in conformity
with the principles of the European electoral heritage.
2
Yearbook … 1999, vol. II (Part Two), document A/54/10, p. 20,
para. 47.

23. The Council of Europe’s cooperation with other
international bodies and European institutions was continuing and being intensified, particularly with the expansion of membership of the European Union. Twenty-five
Council conventions were officially part of the European
Community’s acquis communautaire. OAS was encouraging its members to ratify the Council’s Convention
on Cybercrime. Other organizations with which excellent cooperative relations were in place were the United
Nations and OSCE. The Chairman of the Counter-Terrorism Committee of the United Nations Security Council
had recently held an exchange of views with CODEXTER which had greatly advanced the Council’s work in
that field.
24. Mr. GALICKI, referring to his experience as a current member of CODEXTER, said that the Council had
a number of competitors in the legal area, above all the
European Union. Cooperation between the Council of
Europe and the European Union was not always smooth,
and the European Court of Human Rights and the Court of
Justice of the European Communities had handed down
diverging judgements and decisions on a number of similar cases. As the European Union’s competence and scope
of operations expanded, further clashes were bound to
occur. A spirit of understanding, compromise and cooperation would be needed if the two bodies were to achieve
good results.
25. A problem had arisen at CODEXTER’s most recent
meeting, at which the idea of a comprehensive European
convention on terrorism had been addressed. Support for
the proposal, although not universal, had been growing.
CODEXTER had asked an outside expert, Mr. Tomuschat, to prepare an opinion on the possible added value
of such a convention. Mr. Tomuschat had concluded that
much would be gained from such an instrument.3 Then, at
the last moment, the European Union had issued an opinion to the effect that it was too early for such a convention
which, it claimed, would be detrimental to the work of the
United Nations in the area; further asserting that there was
no prospect of any progressive development on the question for at least another two years. That was not a happy
example of cooperation between the European Union and
the Council of Europe. The lesson to be learned was that
it served no purpose to try to impose one’s views unilaterally. It was gratifying to note that cooperation was now
improving in the light of that experience.
26. The Council’s Committee of Experts on Nationality
was expected shortly to adopt the final draft of the additional protocol to the European Convention on Nationality, dealing with statelessness in cases of succession of
States. Many problems encountered by the Committee’s
working party had been resolved by reference to the draft
articles on nationality of natural persons in relation to
the succession of States,4 and the protocol would reflect
that draft.

3
C. Tomuschat, “On the possible ‘added value’ of a comprehensive
Convention on Terrorism”, Human Rights Law Journal, vol. 26, Nos.
5–8 (November 2005), pp. 287–306.
4
See footnote 2 above.
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27. Mr. MOMTAZ said that he had been impressed by
the very broad range of subjects on the Council of Europe’s
agenda and the work that it had completed. Referring to
the Council’s efforts to strengthen legal action against
terrorism, he said that the question of the liability of
entities was a serious and sensitive issue, in a sense the
Achilles heel of the fight against terrorism; he would welcome information on how the Council viewed that crucial
issue.
28. Mr. de Vel had referred to the possibility of drafting
a legal instrument to protect witnesses of acts of terrorism. He did not see why such an instrument should be
confined to the fight against terrorism; the question was
just as relevant in respect of witnesses to war crimes,
crimes against humanity and genocide. The International
Tribunal for the Former Yugoslavia and the International
Tribunal for Rwanda had had to address that issue, which
had also been raised at the United Nations Diplomatic
Conference of Plenipotentiaries on the Establishment of
an International Criminal Court, and might well arise if
the tribunal to be set up by the provisional authorities in
Iraq commenced its work.
29. Ms. ESCARAMEIA said that she too was very
impressed by the wealth of information provided by Mr.
de Vel and the wide range of Council of Europe activities.
She would like to have more details about the possible
partnership between the European Union and the Council
of Europe on support to the International Criminal Court.
Was the partnership related to the position of the United
States, or did it have to do with a campaign to promote
ratification? Did the partnership already exist, or was it
planned for the future? She also asked for further information on discussions to revitalize the role of the United
Nations General Assembly and on how those discussions
tied in with current developments in the United Nations.
30. Mr. CHEE said he was impressed by the progress
made in Europe in the area of human rights. He wondered what happened in the event of a conflict between
European Union directives and internal legislation. Were
the former binding? The situation seemed reminiscent of
conflicts between federal and state law. Was an eventual
unification of European legislation envisaged?
31. Mr. PAMBOU-TCHIVOUNDA noted that the
Council of Europe had set up CEPEJ to monitor the
functioning of the justice system in Council of Europe
member States. Given the diversity of national systems,
did CEPEJ aim to identify a common core with a view
to achieving a minimum harmonization of rules on the
functioning of the system of justice? Bearing in mind the
crucial role of procedure in the functioning of the system of justice, did it also envisage codifying procedural
rules? It was important to determine whether the various
national judicial systems had specialized branches for a
given type of jurisdiction and whether the Council might
codify common rules to improve effectiveness.
32. He would also like to know whether, in asking the
European Court of Human Rights to interpret a judgement,
the Committee of Ministers merely sought its opinion or
whether its intention in so doing was to play an active role
in shaping Council of Europe action in that area.
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33. Mr. GAJA said that Protocol No. 14 to the European
Convention on Human Rights would enable the European
Court of Human Rights to survive, given that it currently
had more than 70,000 cases pending. Clearly, if nothing
was done, the Court would not be able to fulfil its purpose. Henceforth, the Court would hear only particularly
important cases, and not repetitive ones; unfortunately,
that would result in a lacuna in the system of human rights
protection, because repetitive cases were by definition the
most frequent. The trend had been to let domestic judges
deal with such cases, and national courts had been awarding financial compensation rather than remedying the
situation and preventing its recurrence. One example of
such repetitive cases had to do with the protracted nature
of court proceedings, an endemic problem in Europe. Little was being done in that regard. He asked whether the
Council of Europe envisaged any measures to deal with
the problem in the future.
34. Mr. ECONOMIDES said he was confident that
Protocol No. 14 to the European Convention on Human
Rights would be of enormous help to the European Court
of Human Rights in coping with its case backlog. Mr.
de Vel had referred to an extensive interpretation of the
General Agreement on Privileges and Immunities of the
Council of Europe. It had always been his understanding that privileges and immunities had to be interpreted
in a very restrictive manner, upholding State sovereignty
rather than the extension of such privileges and immunities. That was virtually universal practice. He did not
see how privileges and immunities could be extended by
means of a mere interpretation.
35. He had been pleasantly surprised to hear Mr. de Vel
speak of measures that had made it possible for conventions to be ratified in record time. He would be interested
in hearing more about those measures, given that ratification procedures tended to be notoriously slow.
36. He also drew attention to the Council of Europe’s
European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (CPT),
whose excellent results were of direct interest to the
Commission, the prohibition of torture being part of jus
cogens. Notwithstanding the confidential nature of the
work of CPT, it would be very useful to have some general information on how that body functioned.
37. Mr. Sreenivasa RAO said that he was very impressed
by the breadth and depth of the Council of Europe’s
activities to deal with terrorism, not least the Protocol
amending the European Convention on the Suppression of Terrorism. That Protocol, and the Council’s various guidelines, should act as an inspiration, not only to
European countries, but also to the rest of the world. The
efforts of the Indian delegation at the United Nations in
favour of a comprehensive convention against terrorism
had been greatly helped by the European Convention on
the Suppression of Terrorism, and the adoption of Protocol No. 14 to the European Convention on Human Rights
was evidence that the international community’s efforts
to establish certain universal legal standards were coming
to fruition. He asked what the relationship was between
the possible future European comprehensive convention and the European Convention on the Suppression of

Back to the contents

62

Summary records of the first part of the fifty-sixth session

Terrorism and its Protocol. Would such a convention contain additional human rights standards? Would it provide
for enhanced cooperation between investigating agencies
and prosecuting agencies? Lastly, he asked whether, in
referring to international standards for fighting terrorism, the background documentation provided had in mind
observance of human rights standards.
38. The CHAIRPERSON, speaking as a member of the
Commission, said that there were three areas in which the
activities of the Commission and the Council were complementary. The first was the topic of nationality. If the
Council succeeded in finalizing a European instrument
on nationality on the basis of the Commission’s work,
that would represent the first fruits of the Commission’s
labours in elaborating its draft articles on that topic. He
hoped that due acknowledgement would be made of that
fact somewhere in the convention.
39. The second topic was reservations to treaties. In that
regard, the Council’s work had been of inestimable value
in providing the Commission with examples of how reservations, especially to human rights treaties, were dealt
with; the absence of European practice in that regard had
been a considerable handicap, and the Commission had
therefore drawn heavily on the Council’s experience.
40. The third topic was the Council’s work on the liability of entities, which was a very important issue given
that, for the first time in history, States did not have a
monopoly on international violence. The topic was one
close to the Commission’s heart, since it tied in with the
draft articles on State responsibility of States for internationally wrongful acts adopted by the Commission at its
fifty-third session5 and with its current work on draft articles on the responsibility of international organizations.
The Council’s conclusions on the issue would therefore
be of great interest to the Commission.
41. There was a great need for a comprehensive convention on terrorism; yet, to date, it had not been possible
even to establish a generally accepted definition of the
word “terrorism”. It would therefore be a significant step
forward if the European countries at least could agree on
a definition. With regard to the question of revitalizing the
General Assembly, he wondered whether the Council had
in mind only General Assembly activities or the United
Nations as a whole, including the regional bodies. Lastly,
speaking as a citizen of Romania, he said that the Government of Romania welcomed the adoption of Protocol
No. 14 to the European Convention on Human Rights.
Romania had a record number of applications on the
question of the right to own property, and the Protocol
would help to ensure that cases were considered more
expeditiously in future.
42. Mr. de VEL (Observer for the Council of Europe),
responding first to the Chairperson’s remarks, said that a
binding instrument on prevention of statelessness in connection with State succession should be ready by early
2005. Due credit would be paid to the Commission’s work
in the preamble to that instrument. With regard to reservations to treaties, the European observatory had a crucial
5

See 2792nd meeting, footnote 5.

role: it not only kept a watch on reservations but discouraged reservations to new conventions and urged States to
modify or withdraw their reservations to existing ones.
The Committee of Ministers had asked States to review
their reservations to treaties after the terrorist attacks in
the United States on 11 September 2001.
43. Liability of entities had been identified by CODEXTER as a lacuna in international law. However, work on
the study had not yet progressed very far.
44. Cooperation between the Council of Europe and the
European Union was of paramount importance, especially
since the recent enlargement. Cooperation had sometimes
been highly successful—for instance, in the fight against
corruption and cybercrime—thanks to the European
Union’s common positions on the signature and ratification of Council of Europe instruments. It was true that
some misunderstandings had arisen in connection with the
elaboration of a comprehensive convention on terrorism,
but he was confident that any difficulties would be ironed
out at the forthcoming six-monthly meeting between representatives of the Council of the European Union and of
the Council of Europe.
45. With regard to the protection of witnesses, he agreed
with Mr. Momtaz that the procedure should not be confined to witnesses of terrorism. Similar protection had
already been extended to pentiti. He had also discussed
the matter with the President and the Chief Prosecutor
of the International Criminal Court. In response to Ms.
Escarameia’s question, he said that there was as yet no
partnership with the European Union on support to the
International Criminal Court. Such support might not
only be political, but could also take the form of legal
and material assistance. Provision of financial support, at
least by the European Union, was not out of the question.
The Council would continue to actively monitor developments in that regard.
46. Turning to the questions posed by Mr. Chee, he said
he did not wish to comment on relations between member States of the European Union. The Council of Europe
did, however, have to deal with the relations between federal States and their regional entities, and their respective
legislative powers. It was currently assisting the Russian
Federation in clarifying the respective competences of the
Federation and its subjects in such matters as the budget,
taxes and the environment. As for the question of unifying
European legislation, there was no intention of doing so;
at most, it was desirable to harmonize such legislation to
a certain degree.
47. With regard to CEPEJ, to which Mr. PambouTchivounda’s question had related, the reason for its
establishment had been to encourage national judiciaries
to review deficiencies that had led to an increasing number
of applications to the European Court of Human Rights
and contributed to the substantial backlog of cases. A
wealth of normative texts and abundant case law already
existed. What CEPEJ tried to do was to solve problems
that arose in the functioning of the system in a pragmatic
and practical manner, through exchanges of views and
good practice and provision of practical assistance. However, where CEPEJ found gaps in the law, it proposed the
adoption of new provisions.
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48. With regard to the question of the interpretation of
a judgement of the Court, the Committee of Ministers
could request an advisory opinion from the Parliamentary Assembly. Moreover, Protocol No. 2 to the European
Convention on Human Rights permitted the Court to be
approached for an advisory opinion.
49. With regard to Protocol No. 14 to the European
Convention on Human Rights, Mr. Gaja was correct in
his assertion that the Protocol was crucial to the Court’s
survival. The backlog of cases was the price paid for the
rise in membership of the Council of Europe, which had
grown from 21 member States in 1989 to 45 currently,
and would soon reach 46; only the Republic of Belarus
was missing from the roll-call of European countries. The
role of the Council of Europe Commissioner for Human
Rights was also important: under Protocol No. 14, the
Commissioner could now submit written comments and
take part in the Court’s hearings.
50. With regard to Mr. Economides’s question about
measures to secure the speedy ratification of conventions, he said that new members were given a deadline for
signature and ratification of certain key instruments as a
condition of entry. Long-standing members were urged to
ratify conventions, inter alia, by the Secretary-General or
himself on their visits to capitals.
51. With regard to Mr. Sreenivasa Rao’s comments, the
Council of Europe was extremely impressed by the efforts
of the Indian delegation at the United Nations to raise
awareness of the global threat posed by terrorism. The
2003 Protocol amending the European Convention on the
Suppression of Terrorism was an important addition to the
1977 European Convention on the Suppression of Terrorism, but it was still only a protocol, with the limited objective of preventing the politicization of various crimes. The
Council had refrained from embarking on the elaboration
of a comprehensive convention on terrorism because at
the time it had supposed that the United Nations would
itself shortly conclude such a convention. Lastly, the reference to international standards for fighting terrorism did
of course include human rights standards.
52. Mr. BENÍTEZ (Observer for the Council of Europe),
in response to Mr. Momtaz’s question, said that while the
word “entity” could cover a wide range of situations, it was
essentially taken to signify organizations in the voluntary
sector, such as charities, which had a specific objective
but might undertake activities with other purposes. The
aim of the work on liability of entities was to prevent the
abuse of their charitable status for purposes such as the
recruitment of terrorists or other support for terrorism (the
question of financing was already covered by the work of
the Financial Action Task Force on Money Laundering).
The lacunae had been identified, and the task of elaborating a normative instrument could now begin in earnest.
53. With regard to the protection of witnesses, the Committee had decided that there was no reason for witnesses
in terrorism cases to be treated differently from witnesses
in cases of serious or organized crime. If witnesses were
to be provided with protection, the aim must be to avoid
a plurality of ad hoc agreements; a single agreement
would be preferable. In that context, he said, in response
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to Ms. Escarameia, that the Council had no formal partnership with the International Criminal Court, although
it had always supported its establishment and had been
pursuing multilateral consultations between member and
observer States of the Council both to secure ratification
of the Rome Statute of the International Criminal Court
and to address the major challenges faced by the Court.
The consultations had been most valuable because only
States had participated, which had meant that they had
been able to discuss their problems frankly. The consultations had been welcomed by the Court.
54. With regard to revitalizing the United Nations General Assembly, he said that, inasmuch as CAHDI was
effectively the European component of the Sixth Committee, it had a direct interest in improving the manner
in which issues were debated in the General Assembly.
It was therefore discussing ways of enhancing the effectiveness of debates in that body, and also, incidentally, in
the Commission. The most recent meeting of CAHDI had
considered a specific proposal on how the debate should
be articulated so as to avoid a succession of prepared
statements and focus discussion on the real issues.
55. One area of concern to CAHDI that was of relevance
to the Commission was the implementation of sanctions
pursuant to Security Council resolutions. At the international level, the Committee was concerned about the
impact of sanctions on human rights in areas such as due
process. It was also concerned about the manner in which
sanctions were implemented at the national level and had
therefore decided to conduct a survey of State practice in
the area of sanctions enforcement.
56. The question of the interpretation of the General
Agreement on Privileges and Immunities of the Council
of Europe was interesting, not because the interpretation
was extensive, but because the members of CAHDI could
not themselves agree on whether the request by the Parliamentary Assembly constituted an extensive interpretation
or fell within the terms of the Agreement. Often the easiest way to deal with a divergence of views was to formulate a protocol to the text in question. In the present case,
however, CAHDI was trying to find an alternative to the
cumbersome procedure of negotiating a new protocol. It
had therefore been suggested that the Committee of Ministers, in its composition as the Parties to the Agreement,
should adopt an interpretation that would be binding on
all States parties. Although the Parliamentary Assembly
had already received a preliminary opinion from CAHDI
through the Committee of Ministers, CAHDI was considering the matter further and was expected to submit an
additional opinion to the Committee of Ministers.
57. Although Mr. de Vel had already responded to Mr.
Sreenivasa Rao’s question by explaining the interconnection between the two instruments, it should be noted that
the Council had not yet been given a mandate to elaborate
a comprehensive convention. Instead, it had been agreed
in CODEXTER that the Council might elaborate one or
more instruments aimed at prevention and covering existing lacunae in international law and action. The form that
such instruments should take had not yet been decided;
the Committee of Ministers had concluded that they could
be, but did not have to be, legally binding instruments. In
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fact, some of the instruments mentioned by Mr. Sreenivasa
Rao, including the guidelines on human rights, were not
legally binding. Obviously, it was difficult to deal with
lacunae in international law in a non-binding instrument.
58. The Council was interested in upgrading the counterterrorism capacity of States. CODEXTER was engaged in
a survey of member States’ legal and institutional counterterrorism capacity with a view to promoting an exchange
of best practices and an open debate on the best way to
meet the requirements of Security Council resolution
1373 (2001) of 28 September 2001.
59. The CHAIRPERSON thanked Mr. de Vel and Mr.
Benítez for their information concerning the activities of
the Council of Europe and wished them a pleasant stay in
Geneva.
Shared natural resources6 (concluded) (A/
CN.4/537, sect. F, A/CN.4/539 and Add.17)
[Agenda item 7]
Second report of the Special Rapporteur (concluded)
60. Mr. RODRÍGUEZ CEDEÑO said that the Special Rapporteur’s choice of draft articles as the format
in which to present his topic would surely facilitate the
Commission’s understanding of a technically complex
subject. He agreed with other members that although it
was too early to take a final decision as to the ultimate
form that the draft articles might take, the idea of a model
convention on which national legislation could be patterned and which could facilitate the negotiation of bilateral and multilateral agreements should not be ruled out.
Such models could be very useful, as had been seen in the
case of agreements for the avoidance of double taxation.
61. The draft articles should be based on the fundamental principle that ownership, management and monitoring
of the use of an aquifer system fell to the State of jurisdiction under whose territory the system was located. Thus,
the term “shared”, in the title of the topic, should be interpreted as meaning that the resources were transboundary,
lying within the territories of two or more States. The
term did not, however, imply joint ownership. The Special Rapporteur had made that clear in article 1, in which
he set out the purpose of the draft articles.
62. In its consideration of aquifer systems, the Commission should refrain from making reference to other
resources such as natural gas and oil. While there were
surely certain physical and geological similarities between
aquifers and natural gas and oil deposits, the specific
characteristics of the latter two resources meant that there
could be no question of elaborating principles applicable
to all three resources.
63. Draft articles 4, 5, and 6 were fundamental to the
Commission’s final outcome on the topic, as they set
out the obligations not to cause harm, to cooperate and
6
For a summary of the Commission’s work on the subject, see Yearbook … 2003, vol. II (Part Two), chap. IX, pp. 93–95.
7
Reproduced in Yearbook … 2004, vol. II (Part One).

to exchange data and information relating to the management of water resources. The obligation to cooperate, set out in article 5, was particularly important. Good
faith must underpin the protection of groundwaters and
the principle of cooperation. The modalities set out by
the Special Rapporteur in paragraph 2 of article 5 would,
together with the provisions of article 6, play an important
preventive role in the settlement of disputes.
64. Mr. YAMADA (Special Rapporteur), summarizing
the debate on the topic, thanked the members of the Commission who had commented on his second report (A/
CN.4/539 and Add.1) and said that he would take their
views into consideration in his further work on the topic.
He concurred with some members that the lack of State
practice in the area of transboundary groundwaters posed
a serious problem. Existing agreements, even if they
explicitly mentioned groundwaters, dealt with them only
marginally. Yet there was a growing awareness of the vital
importance of groundwaters and the need for international
cooperation for their proper management. Efforts to that
end were beginning to be seen at the regional level, and
he would endeavour to extract examples of State practice
from them.
65. Some members had stressed the importance of
regional arrangements elaborated by the States of the
region concerned. He supported that view: just as each
region had its own historical, political, social and economic characteristics, so regional aquifers also had specific regional characteristics. While the rules that the
Commission intended to develop would be universal, they
would also serve as guidelines and models for regional
arrangements.
66. The question of the form that the Commission’s
final product might take posed a chicken-and-egg problem, as form affected substance and vice versa. Mr.
Matheson had expressed a preference for guidelines rather
than a convention. However, the fact that he had submitted his own proposals in the form of draft articles and had
made frequent reference to the Convention on the Law of
the Non-navigational Uses of International Watercourses
did not mean that he had ruled out the adoption of some
other format. In that connection, it was worth noting that
during the elaboration of that Convention, the Commission had often referred to it as a framework convention,
even though the word “framework” did not appear in the
final title of the instrument.
67. While he intended to respond to all the specific suggestions and questions from members, he would defer
his answers on some of them until after the meeting with
groundwater experts later in the session.
68. He thanked Mr. Mansfield for his valuable proposal for a reformulation of article 1. As to his question
regarding the requirement in the definition of an aquifer that it should yield “exploitable quantities” of water,
he acknowledged that the volume implied by the term
“exploitable quantity” would require further explanation
in the commentary. He agreed that such an amount was
hard to quantify, and was dependent on economic and
social considerations. In any case, the notion of exploitability as he understood it did not refer to an aquifer’s
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temporal potential for future exploitation; rather, the
implication was that if an underground source of water
did not yield exploitable quantities of water, then it was
not an aquifer.
69. Mr. Mansfield had suggested that a separate definition of “aquifer system waters” might be necessary. While
he was not certain that that was the case, he wondered
whether use of the rock formation, as well as use of the
aquifer waters, should be covered. He would give more
thought to the question, raised by Mr. Mansfield, as to
why the obligation not to cause harm had been limited
in article 4, paragraph 2, to harm to other aquifer system
States, rather than to harm to the aquifer system itself.
70. Some members had questioned the relationship
between the impairment of the functioning of an aquifer,
mentioned in article 4, paragraph 3, and the permanent
destruction of an aquifer, referred to in paragraph 27 of
his second report. His understanding was that an aquifer
could be exploited to an extent that made it impossible to
extract further water from the rock formation. However,
as he had already said, he might decide to relocate paragraph 3 elsewhere in the draft articles.
71. Several members had addressed the concept of “significant harm” from different perspectives. There was a
long history of debate on that topic in the Commission, on
which he intended to draft an informal information note
for members. At present he wished briefly to recall that
the text of the Convention on the Law of the Non-navigational Uses of International Watercourses considered by
the Commission on first reading had used the term “appreciable harm”.8 Much thought had gone into considering
possible alternatives to the word “appreciable”, such as
“significant”, “substantial” or “serious”. The Commission
had sought to find a term to indicate a threshold that was
low enough to trigger discussions before serious damage
occurred yet high enough to ensure that consultations
were not required to deal with trivial matters. The word
“appreciable” had been considered to mean both “capable of being measured” and “significant”. Even on first
reading of those draft articles, the concern had been the
degree of harm. The Commission had considered that
harm was “significant” if it was not minor or trivial, but
was less than “substantial” or “serious”. The degree of
harm constituted by the term “significant” in a particular
case would depend on the circumstances. Ultimately, the
Commission had settled for the word “significant” on second reading.9 That precedent had been followed when the
Commission had adopted article 3 of the draft articles on
prevention of transboundary harm from hazardous activities, in 2001.10 Thus, the Commission had recommended
the threshold of significant harm to the General Assembly twice in similar drafts, and it would need to have a
8
At its thirty-second session, in 1980, the Commission had begun
the first reading of the draft articles on the on the law of the non-navigational uses of international watercourses [see Yearbook … 1980, vol.
II (Part Two), chap. V, pp. 110–136]; at its forty-third session, in 1991,
the Commission had provisionally adopted all the draft articles on first
reading [see Yearbook … 1991, vol. II (Part Two), chap. III, pp. 66–78].
9
At its forty-sixth session, in 1994, the Commission had adopted the
final text of the draft articles on the law of the non-navigational uses of
international watercourses [see Yearbook … 1994, vol. II (Part Two),
chap. III, pp. 89–135].
10
See 2797th meeting, footnote 3.
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compelling reason if it were to modify that threshold in
the current text. He would, however, give careful consideration to any suggestions for an alternative formulation.
72. Ms. Escarameia had asked why it was necessary to
include the phrase “each associated with specific rock formations” in the definition contained in paragraph (b) of
article 2. While the phrase in question was a precise scientific description of an aquifer system, he conceded that
it had no legal significance and could be deleted.
73. Mr. Gaja had raised the issue of the scope of the
Convention on the Law of the Non-navigational Uses of
International Watercourses. It was for members of the
Commission, as the drafters of the Convention, to answer
that question. He himself would prepare a paper on the
question of what aquifers, if any, were covered by that
Convention. It was nevertheless his intention that the current draft should cover all aquifers, even if that entailed
some overlap with the Convention.
74. Several members had touched on the relationship between the different types of use referred to in article 7. In his view, the article depended on the Commission’s ultimate formulation of the principles governing the
various uses of aquifer systems. In his view, paragraph 2
of that article as currently drafted did not constitute an
exception to paragraph 1. Paragraph 2 simply said that in
the event of a conflict between, for instance, extraction of
drinking water for the local population and extraction for
the purpose of filling a swimming pool for foreign tourists, priority should be given to the former.
75. Mr. Chee had reminded him of the ILA Rules on
International Groundwaters, which would be finalized
when the Association met in Berlin later in 2004.11 He
fully intended to take the outcome of that meeting into
consideration.
The meeting rose at 1 p.m.
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Responsibility of international organizations1
(A/CN.4/537, sect. A, A/CN.4/541,2 A/CN.4/545,3
A/CN.4/547,4 A/CN.4/L.648 and Corr.1)
[Agenda item 2]
Second report of the Special Rapporteur
1. Mr. GAJA (Special Rapporteur) said that, in his second report on the responsibility of international organizations (A/CN.4/541), he considered questions of attribution of conduct to international organizations. While there
were some published matterials relating to the practice of
international organizations, a large amount of documentation could be consulted only if international organizations
made it available. The requests for information sent out
by the secretariat in September 2002 had produced some
replies, listed in an informal document dated 7 May 2004
and entitled “Comments and observations received from
international organizations”. He had been able to take all
of them into account, with the exception of the second
reply by IAEA, dated 29 March 2004. Some replies had
been accompanied by a number of documents that had
not been reproduced in an informal document, but most
had already been published elsewhere. Two international
organizations had preferred to engage in theoretical discussion and had made only limited reference to their own
practice. While the replies of the organizations were of
great interest to the Commission, cooperation on their
part had generally, and regrettably, been disappointing.
There were a number of reasons for that, one being that
the archives of international organizations relating to their
practice were not organized according to the Commission’s needs, meaning that some research had to be done.
Another was that an organization might prefer not to
make its practice known, an attitude that was also typical
of States. Still another was that some organizations were
concerned about the type of principles and rules that the
Commission might formulate. At the present stage of its
work, the Commission seemed to have little choice but to
pursue its study on the basis of the available materials and
hope that cooperation would be more readily provided
by international organizations as its work proceeded and
the purpose was better understood. Mistrust and lack of
comprehension of the Commission’s intentions were two
obstacles that should give way with time.
2. In its 2003 report to the General Assembly on the
work of its fifty-fifth session, the Commission had invited
Member States to comment on certain issues relating
to the attribution of conduct to an international organization or to a State.5 Several States had expressed their
views in the Sixth Committee and he had taken those
views into account in his report. Moreover, in its resolution 58/77 of 9 December 2003, the General Assembly
had requested the Secretary-General to invite States and
international organizations to submit information con1
For the text of articles 1 to 3 of the draft articles and commentaries
thereto adopted by the Commission at its fifty-fifth session, see Yearbook … 2003, vol. II (Part Two), chap. IV, sect. C, pp. 18–23.
2
Reproduced in Yearbook … 2004, vol. II (Part One).
3
Ibid.
4
Ibid.
5
Yearbook … 2003, vol. II (Part Two), chap. III, sect. A, p. 14.

cerning their practice relevant to the topic “Responsibility
of international organizations”, including cases in which
States members of an international organization could be
regarded as responsible for acts of the organization. The
request had not referred specifically to questions of attribution, but they were certainly not excluded. For the time
being, four replies from States had been received and were
reproduced in an informal document before the Commission entitled “Comments and observations received from
international organizations”. Three of the replies had been
received late in the month of April and he had not been
able to take them into account in his report. States and
international organizations had also made several comments on the draft articles adopted by the Commission at
its previous session. Those comments were reproduced in
the two informal documents prepared by the secretariat
that he had already mentioned. The Commission would
no doubt wish to examine them in due course, together
with the comments made in the Sixth Committee.
3. Turning to the content of his report, he said that he
had tried to clarify the distinction, sometimes blurred in
practice, between attribution of conduct and attribution of
responsibility. In some cases, an international organization could be held responsible for conduct that could not
necessarily be attributed to it. Responsibility could rest
jointly with an international organization and one or more
of its member States, but the conduct in question might
have been undertaken either by the international organization or by one or more of the member States. There
might also be cases parallel to those envisaged in Part
One, chapter IV, of the draft articles on the responsibility
of States for internationally wrongful acts adopted by the
Commission at its fifty-third session6; for instance, when
an international organization assisted a State in committing an internationally wrongful act. While the State alone
would have committed the act, the international organization would have to be regarded as being responsible
as well.
4. In paragraphs 10 to 13 of his report, he considered
further cases in which an international organization could
be held responsible for conduct engaged in by a member
State, in the context of annex IX to the United Nations
Convention on the Law of the Sea, the European Convention on Human Rights and the implementation of
measures adopted by the Security Council under Article 41 of the Charter of the United Nations. The conduct
engaged in by a State organ should be attributed to that
State, according to the draft articles on State responsibility, which made no exception for a case in which a State
organ, in engaging in certain conduct, was complying
with an obligation that the State may have acquired as a
result of its membership of an international organization.
However, the attribution of conduct to the State did not
necessarily imply that the State was responsible or that it
was the only responsible entity. For example, according
to annex IX to the United Nations Convention on the Law
of the Sea, responsibility was expressly related to competence. The decisive element was the area of competence
and, if the State conduct occurred in the area of competence of an international organization, then the international organization would be responsible and the reverse
6

See 2792nd meeting, footnote 5.
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would be true as well. In such cases, he considered that
the rules of attribution were not affected. The question
concerning the responsibility of international organizations when attribution was not involved should be left for
a further report. When an international organization was
held responsible for conduct that was not its own, the general principle stated in article 3, paragraph 2 (a), adopted
at the preceding session, would not apply, because that
paragraph posed as a condition for the existence of an
internationally wrongful act that the conduct should be
attributable to the international organization under international law.7 It did not say, however, that the responsibility of the international organization always depended
on the existence of an internationally wrongful act of that
organization. In any event, general principles were liable
to exceptions. That did not detract from the correctness of
the principle as a general principle. It should also be noted
that article 2 of the draft articles on State responsibility,
which stated a similar general principle, made no express
exceptions for the cases covered in Part One, chapter IV,
of that draft. Consequently, even there, a general principle
could be found that was derogated from in another part of
the draft articles.
5. Paragraphs 14 to 28 of the report dealt with the central issue of the report: the general rule of the attribution
of conduct to an international organization. Persons or
entities were not usually defined as “organs” of an international organization for the purposes of the attribution of
conduct. Even when, as in the case of the United Nations,
the constituent instrument used the word “organs”, the
attribution of conduct to the organization was also made
with regard to officials or other agents who had some connection with organs, but were not themselves defined as
organs. In its advisory opinion on the Difference Relating
to Immunity from Legal Process of a Special Rapporteur
of the Commission on Human Rights, of which a passage
was cited in paragraph 16 of the report, ICJ pointed out
that the United Nations might be required to bear responsibility for acts performed by the United Nations or by its
agents acting in their official capacity. When a person was
entrusted by an organization in his or her official capacity
with a mission, that person acted for the organization. The
person’s conduct thus became part of the organization’s
conduct. For the purposes of attribution, there would be
little reason for distinguishing between entities or persons
who had the formal status of “organ” or official, on the
one hand, and agents who did not have the status of official, on the other hand. Agents who did not have the status of official were increasingly being entrusted with the
functions of organizations. He had certainly considered
the possibility of drawing such a distinction, but had realized that, in practice, there were no elements that appeared
to justify establishing different rules for agents who were
not defined as officials. Moreover, whereas in the case of
States, in conformity with article 4 of the draft articles on
State responsibility, the internal law of the State was the
principal criterion for identifying who was an organ of the
State, the term generally used for international organizations was the “rules of the organization” (art. 2). That was
the term used in the Vienna Convention on the Law of
Treaties between States and International Organizations
or between International Organizations (hereinafter “the
7

See footnote 1 above.
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1986 Vienna Convention”), where it was defined to mean,
in particular, “the constituent instruments, decisions and
resolutions adopted in accordance with them, and established practice of the organization”. The majority of representatives of States in the Sixth Committee as well as
certain international organizations had found that definition adequate. Other States had encouraged the Commission to develop the definition. What seemed important in
the view of those who were in favour of the definition
in the 1986 Vienna Convention was that it established a
balance between what was stated in the constituent instruments and what resulted from practice. Once practice was
regarded as established, it supplemented what derived,
directly or indirectly, from the organization’s constituent
instrument.
6. His article 4, paragraph 3, reproduced that definition,
with two minor alternatives placed in brackets. As to the
first, since the term “decisions and resolutions” did not
apply to all international organizations and, moreover,
decisions could be regarded as a subcategory of resolutions, it would probably be better to use a more general
and abstract term such as “acts of the organization”.
Another solution would be to use the phrase “resolutions
of the organization”, but not all organizations formally
adopted resolutions. The second minor change proposed
involved the replacement of the words “established practice” by the words “generally accepted practice”, which
was the expression used by ICJ in its Namibia opinion in
its interpretation of Article 27, paragraph 3, of the Charter of the United Nations. If those minor changes, which
had not yet been put to member States and international
organizations for comment, were adopted, the text would
be more accurate without altering the substance of the
definition. Although a majority of States and international
organizations had been in favour of reproducing the definition in the 1986 Vienna Convention, he did not think
that it would provoke criticism on their part. However, if
the Commission preferred to retain the 1986 definition, he
had no objection.
7. International organizations could often function only
if one or more member States placed one of its organs
at the organization’s disposal. The opposite case of international organizations seconding officials to States was
rare. Most practice concerning the attribution of conduct related to military operations authorized or recommended by the Security Council and it clearly showed
that the forces involved could not be regarded as having
been placed at the disposal of the Organization, the basic
reason being that when they operated outside the United
Nations chain of command, their conduct was attributable only to the relevant Member States. With regard to
forces that had been seconded to the Organization, the
United Nations had “assumed its liability for damage
caused by members of its forces in the performance of
their duties”. That assertion, which was taken from the
report of the Secretary-General on financing of United
Nations peacekeeping operations,8 had not given rise
to any critical comments in the General Assembly and
could be regarded as the Organization’s current position.
As peacekeeping forces were considered in the report to
be United Nations forces, it could be assumed that their
8
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conduct was attributable to it. That view had been reiterated by the United Nations Legal Counsel in a reply to the
questionnaire of the Commission’s secretariat, a passage
of which was contained in paragraph 36 of the report.
8. At times, there had been a discussion on the different
functions of peacekeeping forces. However, the effective
function of peacekeeping forces was not material to the
attribution of conduct. The decisive element was whether
such forces were placed in the United Nations chain of
command. The problem, however, was that the national
State of the contingent placed at the disposal of the United
Nations retained control for disciplinary matters and had
exclusive jurisdiction for criminal matters. There was thus
a kind of dual control. Depending on the circumstances,
either the United Nations or the national State exercised
control or there might also be joint control. There was a
series of bilateral agreements between the United Nations
and contributing States established on the same model,
but they did not have any effect with regard to third parties and were thus not decisive in settling the question of
attribution. In particular, the fact that the United Nations
might have a right of recovery in certain circumstances,
as in cases of gross negligence, did not affect the attribution of conduct vis-à-vis third parties. That was an internal matter and there was nothing in those arrangements
which could be regarded as a solution to the problem
under general international law. The prevailing doctrinal view referred to the criterion of “effective control” in
order to apportion the attribution of conduct between the
United Nations and the contributing State. That criterion
had also been adopted by the Secretary-General in connection with joint operations, as illustrated in the paragraphs of the report of the Secretary-General on financing
of United Nations peacekeeping operations referred to in
paragraph 41 of the Special Rapporteur’s report. It should
also apply to peacekeeping operations and more generally
in the case of dual jurisdiction or control. The Commission had used it in the context of diplomatic protection:
the criterion of effective control there allowed priorities to
be established both between claimant States and between
respondent States or organizations. There was no reason
why the same criterion should not also apply to other
State organs placed at the disposal of international organizations, as well as to the case in which an international
organization placed one of its organs at the disposal of
another organization, a less common occurrence referred
to in paragraph 46 of the Special Rapporteur’s report.
9. The proposed article 5 differed from article 6 on the
responsibility of States in that it was explicit about a subject on which article 6 was merely implicit: that for the
purposes of attribution, there should be an element of
control on the part of the entity—in that case, the international organization—at whose disposal the organ was
placed. That element of control appeared in the commentary to article 6 on State responsibility, but the Commission seemed to go a little too far because it spoke of
exclusive control on the part of the receiving State. If that
criterion was applied in article 5 and it was decided that
conduct would be attributed to the organization only in
cases of exclusive control, it would lead to a situation in
which the organization would not be regarded as responsible even when it had effective control of the organ.

10. The question of the ultra vires conduct of an international organization or one of its organs, officials or
agents was considered not from the point of view of the
lawfulness of the act in question, but from that of the
responsibility of the organization for such conduct. In the
Certain Expenses of the United Nations advisory opinion, ICJ had found that the ultra vires character of an act
would not relieve the Organization of related expenses.
The same could be said for the responsibility of an international organization for the ultra vires conduct of one of
its agents or organs. However, if an international organization were to incur responsibility for ultra vires conduct,
there must be a close connection between the functions
of the agent and the ultra vires conduct. In order to make
that point clear, article 7 of the draft articles on State
responsibility premised attribution on the fact that the
organ, person or entity empowered to exercise elements
of governmental authority had acted “in that capacity”,
a wording which was not very satisfactory, but which he
nevertheless proposed using in article 6 because it would
be difficult to explain why the criterion applicable in the
case of international organizations should be different
from the one applicable in the case of States. If the Commission wished, however, it could be specified that a close
connection must exist between the ultra vires conduct of
the agent and the conduct entrusted to the agent. Other
minor changes had been made to the wording of article 7
of the draft articles on State responsibility, as explained in
paragraph 58 of the Special Rapporteur’s report.
11. With regard to article 7, he had also used the corresponding wording from the draft articles on State responsibility, namely that of article 11. An international organization might acknowledge or adopt as its own a conduct
which would not be attributed to it under the preceding
articles. There again, it would be difficult to find reasons
for adopting wording that departed from that used in
the draft articles on State responsibility. Moreover, article 11 had already been applied in practice and he cited
as an example the decision of Trial Chamber II of the
International Tribunal for the Former Yugoslavia in the
Nikolic case.
12. With regard to the other cases of attribution of conduct to an international organization dealt with in paragraphs 64 to 67 of his report, he said that if article 4 was
adopted as proposed or with a similar wording, it would
be unnecessary to include draft articles modelled on articles 5 and 8 of the draft articles on State responsibility.
Article 4 would cover most cases in which a person was
entrusted with part of an international organization’s
functions or whose conduct was directed or controlled by
an international organization, especially since the definition of the rules of the international organization included
a reference to established or generally accepted practice.
Cases not taken into account in the provision would be
rare. By analogy, other provisions of the draft articles
on State responsibility might also be said to apply to the
responsibility of international organizations, but only
in exceptional cases. For example, the question of the
responsibility of an international organization administering a territory might arise in the case of an insurrection,
but it would not be useful to adopt a provision on the subject in the draft articles on responsibility of international
organizations. However, if the Commission deemed it
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necessary, it would be easy to transpose the relevant provisions of the draft articles on State responsibility to the
case of international organizations.
13. Mr. MOMTAZ praised the quality of the Special Rapporteur’s report, which covered the doctrine on
the topic in a very comprehensive manner. The general
approach to the question of “relations between attribution
of conduct to an international organization and attribution
of conduct to a State”, the subject of chapter I, seemed
wise. Although articles 4 to 11 of the draft articles on
State responsibility adopted in 2001 did not relate directly
to international organizations, it was a good idea to take
them fully into account for consistency’s sake. The examples cited by the Special Rapporteur in paragraph 13 in
fine and paragraph 32 of his report should be considered
at the same time because both cases related to an internationally wrongful act arising from action by Member
States of the United Nations based on an authorization or
recommendation by the Security Council to make use of
force and, in both cases, the act had been attributed to the
State. The Security Council had authorized the Member
States of the Organization to use force on a number of
occasions since the end of the cold war. That was a possibility and not an obligation and it was thus quite normal
for acts carried out in that context to be attributed to the
State and not to the United Nations. The same reasoning
should be followed in the case of acts giving effect to a
recommendation by the Security Council or the General
Assembly. He asked the Special Rapporteur whether he
thought that it might be possible to include a clear rule
along those lines in the draft articles.
14. Turning to the proposed draft articles themselves, he
gathered that the provisions of article 4 were also applicable to the case of an omission. In paragraph 3 of that article, he preferred the words “acts of the organization” to the
phrase used in the 1986 Vienna Convention—“decisions
and resolutions”—which lent itself to confusion because
the resolutions of an international organization did not
necessarily contain decisions. He was, however, in favour
of retaining the expression “established practice”, which
had been used in the 1986 Vienna Convention. He also
thought that paragraph 3 should be moved to article 2 of
the draft, especially if the terms defined there were used
in other articles.
15. Article 5 did not give rise to any major difficulties,
provided that the commentary eventually made it clear
what was meant by “effective control”. For consistency’s
sake, the corresponding wording of the draft articles on
State responsibility should perhaps be followed more
closely.
16. With regard to article 6, he asked whether it might
not be necessary to refer not only to the conduct of an
organ or an official of an organization, but also to that of
a member State to which part of the organization’s functions had been entrusted. Lastly, he did not really see the
need for or purpose of article 7 and particularly questioned
the meaning of the words “principle … of agency or ratification” in paragraph 60 of the report. Article 9 of the
draft articles on State responsibility could be transposed
mutatis mutandis to the current draft because it was possible to imagine peacekeeping forces acting spontaneously
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and outside their mandate to replace the official authorities of the territory in which they operated on account of
the absence or inadequacy of those authorities. There had
already been such a case with the United Nations peacekeeping forces in Cyprus and that could easily happen
again. In closing, he asked how the drafting of a specific
rule on the attribution of conduct of peacekeeping forces
would be “at odds with the pattern of the articles on State
responsibility”, as the Special Rapporteur asserted in paragraph 34 of his report, and why, in that case, States had
been asked to communicate their views on whom the conduct of those forces should be attributed to.
17. Mr. MATHESON pointed out that the Commission
should avoid the temptation of following the draft articles
on State responsibility too closely or automatically. Careful thought had to be given in each instance to whether it
was sensible to transpose a particular provision and, if so,
in what manner it should be modified to meet the different
circumstances and responsibilities of international organizations. That was not an easy task because international
organizations differed in basic ways both from States and
from one another. There was also a natural tendency to
rely heavily on United Nations practice, but it was important not to lose sight of the fact that the draft also covered regional organizations and specialized organizations,
some with many members and some with only a few.
18. With regard to the specific question of the attribution of conduct, he asked whether it was fair to assume,
in article 4, paragraph 1, that the conduct of an official
of an organization or another person entrusted with part
of the organization’s functions was to be regarded as an
act of the organization only to the extent that the person
in question was acting in that official capacity rather than
in a personal capacity. That limitation was referred to in
article 6 in the context of acts in excess of authority; did it
also need to be mentioned explicitly in article 4?
19. As to article 5, it was not entirely clear how the criterion of “effective control” would be applied in practice.
For example, in the context of United Nations peacekeeping operations, it appeared that the Organization accepted
responsibility for acts of all national military personnel
under United Nations command, subject to any separate arrangements which might exist between the United
Nations and the State in question in respect of reimbursement to the United Nations. To apply that criterion, would
it depend on whether the United Nations or the State had
actually given the order to commit the act in question, or
on the degree to which the United Nations or the State had
influenced the conduct of the forces concerned? Was there
a presumption that the United Nations had effective control over forces under its command, unless demonstrated
otherwise? Before producing specific wording, the Commission would do well to have a more complete compilation of the practice of the United Nations and regional
organizations in the area of peacekeeping operations,
drawing in particular on such organizations as the NATO,
OAS and ECOWAS. In any event, irrespective of how
the question of “effective control” was resolved, it was
important to make it clear, perhaps in the commentary,
that military commanders were responsible under the law
of armed conflict for the conduct of their subordinates,
that they must ensure that the persons under their control
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complied with the rules of international humanitarian
law and that they could not evade such responsibility by
pleading a lack of effective control.
20. Mr. FOMBA said that he shared the view expressed
in paragraph 1 of the report that the comments made in
the Sixth Committee on the draft articles adopted in 2003
“should be considered by the Commission before the end
of the first reading”, so that the Commission could “decide
whether to revise the draft articles … or to postpone their
revision to the second reading”. He also supported the
suggestion that international organizations should be
encouraged to submit new information concerning their
practice. As for the relationship between the attribution
of conduct to an international organization and the attribution of conduct to a State, he endorsed the course of
action adopted by the Special Rapporteur to ensure the
consistency of the Commission’s work by justifying any
changes in approach or wording in identifying differences
in practice or objective distinctions in nature. The two key
words were “nature” and “practice”. That, in turn, related
back to the question of the perception and critical assessment, from both the theoretical and the practical points
of view, of the political and legal nature of States and
international organizations and of their actual functioning. The answers would be found through an examination
of such crucial questions as whether international organizations were subjects of international law, either in full
or in part, as well as the nature of their legal personality,
the principle of speciality, the theory of implied powers,
the relevance of their constituent elements from the sociopolitical point of view, their scope and means of activity
and their characteristics.
21. In paragraphs 6 et seq. of the report, the Special Rapporteur gave a more than adequate account of the various
possibilities or combinations and considered their validity
or invalidity in the light of existing practice and theory.
22. With regard to the general rule concerning the
attribution of conduct to an international organization,
the Special Rapporteur’s approach, with its conclusion,
in paragraph 14 of the report, that the reasoning behind
article 4 of the draft articles on State responsibility was
analogous to that underlying the corresponding aspect
of international organizations, was, in his view, logical
and appropriate. He noted that, in paragraphs 15 to 27 of
the report, the Special Rapporteur attempted to outline a
possible definition of a general rule on the attribution of
conduct to an international organization, with particular
emphasis on the importance of practice as a constituent
element of such a definition. Paragraph 24 also raised the
question as to whether, “for the purpose of attribution of
conduct in view of international responsibility, practice
should not be given a wider significance than when the
organization’s capacity or competence is discussed”, adding that “when practice develops in a way that is not consistent with the constituent instrument, the organization
should not necessarily be exempt from responsibility”.
Although he shared the Special Rapporteur’s view, all the
relevant assessment elements and criteria should surely
also be taken into account.
23. The Special Rapporteur’s move to improve the definition of the term “rules of the organization”, on the basis

of a critical analysis of the terms “decisions and resolutions” and “established practice”, also made considerable sense. With regard to the question as to whether the
definition of “rules of the organization” should appear in
article 4 or article 2, he shared the Special Rapporteur’s
view that a decision could wait until the Commission had
a better idea of whether the term would appear only in the
context of a general rule on the attribution of conduct or
whether it would be used in other provisions, in which
case the existing text of article 4, paragraph 3, ought to
be transferred to article 2. As for the applicability of the
criteria defined in article 4, paragraph 1, of the draft articles on State responsibility, which set out the State’s functions and the position and nature of organs of the State, he
endorsed the Special Rapporteur’s approach. Although it
would be possible to outline the functions of an international organization, there seemed to be no need to do so.
24. The actual text of article 4 did not appear to give
rise to any particular difficulties. He found the phrase
“entrusted with part of the organization’s functions”
somewhat unsatisfactory; a better form of words might
be found, such as “acting on behalf of the organization”
or “who carries out a mission on behalf of the organization” or even “who exercises a function assigned by the
organization”. In paragraph 2, it might be preferable to
amend the final phrase to read “under the relevant rules
of the organization”. Such wording would make it possible to avoid having to provide a definition in paragraph 3
of the rules in question. If paragraph 3 was retained, the
words “decisions and resolutions” could, if necessary, be
replaced by the words “acts of the organization”, a more
generic and neutral term. The words “established practice” might well be adequate, given that they could be
understood in the classic sense of a custom and not only
in a temporal sense.
25. Turning to the chapter of the report on the conduct
of organs placed at the disposal of an international organization by a State or another international organization, he
said that, with regard to the use that might be made of the
replies by Governments concerning the question of the
attribution of conduct of peacekeeping forces (para. 34),
he shared the Special Rapporteur’s view that to draft a
specific rule on attribution of conduct would not be appropriate, for at least three reasons: firstly, such an endeavour
would be at odds with the pattern of the articles on State
responsibility; secondly, it would be difficult in view of
the problems posed by the definition of the term “peacekeeping forces”; and, lastly, the question of attribution
of conduct of such forces had not been clearly defined.
In paragraph 46 of the report, the Special Rapporteur
reached a similar conclusion in relation to the rarer case
in which an international organization placed one of its
organs at the disposal of another international organization. He wondered whether the Special Rapporteur’s view
was provisional or definitive in that regard.
26. As to the phrase “governmental authority”, he
endorsed the view expressed in paragraph 47 of the
report, which stated that few international organizations
exercised that kind of authority and that that reference
should therefore be made more generally to the exercise
of an organization’s functions. In relation to the definition
of the basis on which national contingents were placed at
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an organization’s disposal (paragraph 48 of the report), he
agreed with the Special Rapporteur that the text should
explicitly indicate the basis for the control exercised by
the beneficiary State over the organ—the only reference to which in the draft articles on State responsibility
appeared in the commentary to article 6—and emphasize
not exclusiveness of control, but the extent of effective
control. He concurred with the Special Rapporteur’s proposal that the text of article 5 should not repeat the specifications of the authors of the wrongful conduct given in
article 4, paragraph 1, so long as it was understood that
what applied to organs of an international organization
also applied to officials and the other persons referred to;
however, the distinction must be made clear in the commentary. As drafted, article 5 did not give rise to any particular problems. The words “for the exercise of one of
that organization’s functions” could be retained, unless a
better alternative could be found.
27. With regard to the chapter of the report on the
question of the attribution of ultra vires conduct, he said
that he had no objection to retaining the words “in that
capacity”, as used in article 7 of the draft articles on State
responsibility. Overall, he endorsed the minor changes
proposed by the Special Rapporteur to the text of that article, although he had his doubts about the use, in the final
phrase of the French text, of the words “sa” and “ses”,
which had the effect of personalizing the authority and
instructions referred to. A more general and impersonal
formulation should suffice, however, or else the phrase
should be replaced by wording along the following lines:
“… outrepasse la compétence dévolue ou contrevient aux
instructions reçues ou données” (“exceeds the authority
devolved upon it or contravenes instructions that have
been given or received”). With that proviso, the text of
article 6 seemed acceptable.
28. Referring to the chapter of the report on conduct
acknowledged and adopted by an international organization as its own, he said he agreed with the Special Rapporteur’s view that the Commission should not take a
different approach from the one that had led it to adopt
article 11 of the draft articles on State responsibility. The
illustrations of recent practice, given in paragraphs 61 and
62 of the report, were also extremely useful. Article 7,
which was, after all, modelled on article 11 of the draft
articles on State responsibility, was entirely acceptable.
29. Lastly, with regard to the chapter of the report on
other cases of attribution of conduct to an international
organization, and especially with regard to the question
of transposing articles 5, 8, 9 and 10 on State responsibility, he took the view that, although the Special Rapporteur seemed, on the face of it, to be adopting a sensible approach in suggesting that the Commission should
refrain from “writing parallel texts and [should] leave
open the possibility of an application by analogy of the
rules established for States in the rare cases in which a
problem of attribution that is covered by one of these articles may arise” (paragraph 64 of the report), care should
be taken to avoid drawing hasty conclusions; the Commission should be cautious and give further thought to the
implications of certain recent developments, to which the
Special Rapporteur referred in paragraph 67 of the report.
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30. Mr. Sreenivasa RAO commended the Special Rapporteur on the excellent quality of his report, in which he
had referred to and rigorously analysed a number of interesting concepts that, in his own view, were interrelated.
Others had pointed out the relationship between articles
4 and 6, for example. There was also a clear link between
the concept of “effective control”, which was the subject
of article 5, and that of “conduct [that] exceeds authority or contravenes instructions”, which was covered by
article 6. As the Special Rapporteur had indicated, some
essential aspects of the topic should be carefully considered. For example, he wondered whether the established
or generally accepted practice of an international organization could be considered a criterion for the rules of
the organization, by virtue of which a given decision or
resolution could serve for the attribution of conduct to
that organization. All those concepts would require more
thought and the Drafting Committee would need to look
at them more closely when it considered the proposed
draft articles. In the case of established practice, however,
and generally accepted practice, which was even more
important, such concepts invariably contained a time
element and always showed the need for widespread
acceptance. Ultimately, they were not as different from
each other as they appeared. Similarly, when it came to decisions and resolutions, it was noteworthy that a resolution
frequently involved a decision, whereas a decision could
exist without a resolution, to the extent provided for
by the constituent instrument of the organization. That
applied, for example, to decisions taken by the
United Nations Secretary-General. Fine tuning was therefore called for.
31. Thanks to his careful approach, the Special Rapporteur had successfully adapted the draft articles on State
responsibility to those on the responsibility of international organizations. In dealing with the topic, however,
the Commission faced some basic dilemmas, as it had in
considering State responsibility. The question might well
be asked as to whether it was truly possible to formulate
articles on the responsibility of international organizations without understanding the basic differences between
them or the methods by which they adopted their decisions or made recommendations to States. In other words,
he wondered whether it was possible to separate primary
rules from secondary rules in dealing with such matters.
The problem had arisen in relation to the draft articles
on State responsibility and would arise with even greater
force in the case of international organizations. Mr. Matheson and Mr. Momtaz had rightly raised the question of
what kind of relationship existed between peacekeeping
forces and the international organization under whose
auspices they acted. The same applied to the relationship between State actions based on the Organization’s
recommendations under Chapter VI of the Charter of the
United Nations and those taken on the basis of Chapter
VII. In both those situations, the question that arose was
how far the responsibility of the Organization extended,
if it was unknown whether a primary or a secondary rule
was involved. Another question to be considered related
to joint and several responsibility, which was fairly clearcut in the European Union, but much less so in the United
Nations. For example, if the Organization were to play
a more active role in Iraq, and the United States did not
disengage, who would have responsibility on the ground?
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The question had been asked, but the answer was not
simple.
32. He did not know how much more work needed to
be done on such issues for the draft articles under consideration to become really valuable. If the Commission
restricted itself to transposing the concept of State responsibility to the situation of international organizations
without sufficient analysis, however, the question would
remain unanswered. In any case, the Commission should
not return to the question of primary rules or the functions
of international organizations or rewrite the law relating to
international organizations in order to identify the rules on
their responsibility. It should, however, give more thought
to some particularly complex questions, such as the problems raised by Mr. Matheson with regard to command and
control in cases where they were exercised by States and
not by the international organization concerned. Thus, in
the case of the Korean hostilities, although they had been
waged under the United Nations flag, General MacArthur
had not taken instructions from anyone. It would need to
be established whether the responsibility of the United
Nations ceased upon the adoption of a decision whose
execution was left entirely to States, which were subsequently responsible for their actions or their failure to act,
or whether the United Nations retained some responsibility. He hoped that the Special Rapporteur would give the
Commission further guidance on all those points.
33. The CHAIRPERSON, speaking as a member of
the Commission, said that he joined other speakers in
thanking the Special Rapporteur for the submission of his
second report. The way in which it was structured, the
arguments it brought to bear, on the basis of both theory
and practice, and the fact that it relied on replies given
by Governments and international organizations gave it
considerable authority. It would, however, be most useful
if the Special Rapporteur could reply to two questions:
firstly, since an international organization was a special
subject, composed of a number of States which delegated
some authority to it, but retained their decision-making
power in many areas, he wondered whether consideration might not be given to such a concept as “joint and
several” responsibility of the organization and the States
comprising it (or, at any rate, those which had voted in
favour of a given action). Secondly, he asked whether an
international organization could have responsibility for an
omission.
34. Mr. GAJA (Special Rapporteur), replying to Mr.
Momtaz, said that the rule that he had suggested should be
characterized as negative, since it would mean that where
a State was given an authorization by an international
organization, on the understanding that the attribution
of the conduct in question would be made to the State,
there would be no attribution to the organization, except
with regard to responsibility that it might have in another
respect. He had drawn on the approach adopted by the
Commission when it had decided to delete all negative
rules during its consideration on second reading of the
draft articles on responsibility of States for internationally
wrongful acts.
35. With regard to Mr. Momtaz’s other suggestion that a
rule should be drafted to correspond with article 9 of the

draft articles on State responsibility, the example given—
the United Nations intervention in Cyprus—was not relevant, since it actually related to State responsibility and
therefore to article 9.
36. The first of the Chairperson’s two questions, which
related to the joint and several responsibility of States and
a given organization, should not be considered in the context of attribution; it would be dealt with later in a report
on the relationship between the various responsibilities.
The second question, concerning omissions, was of great
relevance to, for example, the United Nations and the situation in Rwanda, but even in that case the problem was
not so much one of attribution as one of primary rules.
37. Mr. ECONOMIDES said that any action undertaken in accordance with Chapter VII of the Charter of
the United Nations should entail the responsibility of the
United Nations, regardless of how far a given State was
equally responsible. He found unacceptable Mr. Momtaz’s
view that responsibility belonged solely to States.
38. Mr. MOMTAZ said that practice was quite the
opposite of what Mr. Economides had said. As the Special
Rapporteur recalled in the report, when the United States
had intervened in Korea, on the recommendation of the
Security Council, and United States forces had mistakenly bombed targets in Chinese territory and in the Soviet
Union, the United States had accepted responsibility for
the damage caused. Similar conduct had been observed in
the context of embargoes agreed by the Security Council,
when States had assumed responsibility for wrongful acts
committed by their nationals during ship inspections.
39. Mr. ECONOMIDES said that he did not dispute existing practice and that he fully agreed with Mr.
Momtaz’s comments. In cases in which the State concerned accepted responsibility and compensated victims,
the problem was solved, but in cases in which a State
refused to assume such responsibility or to bear all compensation costs, the international organization—as “moral
author”, in the context of joint and several responsibility—was still entirely responsible.
40. Mr. PELLET said that a distinction must be drawn
between an organization’s responsibility for recommending or authorizing the use of force contrary to international law—which could, in his view, only be deemed a
violation of the Charter of the United Nations (in the case
of the United Nations) or of a rule of jus cogens—and the
responsibility of States that had committed an internationally wrongful act by implementing such an authorization.
The former case could occur, although it remained rather
unlikely, but, where the second was concerned, he had
difficulty in understanding the concept of “moral author”:
as far as he was concerned, there was no doubt about the
responsibility of the State. Thus, in the Matthews case,
which related to elections to the European Parliament in
the British territory of Gibraltar, the European Court of
Human Rights had ruled that only the United Kingdom
was responsible because it had put its own interpretation—an unlawful one—on the decision of the Court of
Justice of the European Communities. He was therefore
very sceptical about the extremely general concept that
Mr. Economides seemed to want to promote.
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41. Mr. ECONOMIDES said that where an individual
acting on behalf of a State committed a wrongful act, the
State was responsible. He therefore saw no reason why
an international organization would not be held responsible for a wrongful act committed by a State acting on
its behalf. That position seemed perfectly tenable to him.
The meeting rose at 12.55 p.m.
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Mr. Momtaz, Mr. Niehaus, Mr. Opertti Badan, Mr.
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Responsibility of international organizations1
(continued) (A/CN.4/537, sect. A, A/CN.4/541,2 A/CN.4/
545,3 A/CN.4/547,4 A/CN.4/L.648 and Corr.1)
[Agenda item 2]
Second report of the Special Rapporteur (continued)
1. Mr. PELLET said that while he disagreed with the
general thrust of chapter I of the Special Rapporteur’s
report (A/CN.4/541), he could agree to the three draft articles proposed by the Special Rapporteur with only a few
reservations, which he would clarify.
2. With regard to draft article 4, he had been among
those members of the Commission who had expressed
some hesitancy in connection with article 4 of the draft
articles on responsibility of States for internationally
wrongful acts at the time of their adoption in 20015. At
the time, he had held that in defining the term “organs of
State”, the Commission must restrict itself to reference to
internal law. With hindsight, however, he now believed
that he had been wrong and that the Special Rapporteur
on that topic, Mr. Crawford, who had advocated a broader
formulation that had resulted in the ambiguous wording
of paragraph 2 of that article, had probably been right in
thinking that international law had a contribution to make
to such a definition.
1
For the text of articles 1 to 3 of the draft articles and commentaries
thereto adopted by the Commission at its fifty-fifth session, see Yearbook … 2003, vol. II (Part Two), chap. IV, sect. C, pp. 18–23.
2
Reproduced in Yearbook … 2004, vol. II (Part One).
3
Ibid.
4
Ibid.
5
See 2792nd meeting, footnote 5.
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3. However, that was certainly not the case with the
draft articles on the responsibility of international organizations, and the Special Rapporteur had been right to state
that only the “internal law” of an international organization
could determine who might engage its responsibility. In
his view, international organizations, unlike States, were
too diverse to permit the formulation of a general rule. He
had no objection to defining the “law” of an international
organization as “the rules of the organization”, since that
term could be justified by the 1986 Vienna Convention.
It was for that very reason, however, that paragraph 3 of
article 4 should not depart from the definition of “rules of
the organization” contained in article 2, paragraph 1 (j),
of the 1986 Vienna Convention. To do so would require
more convincing reasons than those cited by the Special
Rapporteur in paragraph 25 of his report. It was unfortunate that the standard term “constituent acts” had been
replaced with the much less common term “constituent
instruments”. He shared the Special Rapporteur’s dissatisfaction with the term “decisions and resolutions”, even
though that term appeared in the Charter of the United
Nations; but he was not much happier with the proposed
alternative “acts of the organization”, if only because it
was not at all certain that a resolution was always a legal
act, particularly if it took the form of a recommendation.
He found both “established” and “generally accepted”,
which the Special Rapporteur had proposed as terms
qualifying the practice of an organization, to be generally consistent with the terminology of the 1986 Vienna
Convention.
4. Two additional interrelated problems with the drafting of article 4 were slightly more serious. Article 4, paragraph 1, of the draft articles on State responsibility confined itself to indicating that the responsibility of a State
was linked to the conduct of its organs. The term “organs”
included the officials who were covered by the definition
contained in paragraph 2 of that article and in paragraph
(12) of the commentary, which left no doubt that the word
“person” could mean a natural or legal person, including
an individual office holder. Thus the Commission might
do better to reflect that language in the present draft articles and agree that the word “organ” included the officials
of an organization, who triggered the responsibility of the
organization only when they acted as organs or as representatives thereof.
5. He found it harder to comprehend what the Special
Rapporteur meant by the references in paragraph 1 of
article 4, to “another person entrusted with part of the
organization’s functions”. In its advisory opinion in the
Reparation for Injuries case (p. 177), ICJ had defined an
“agent” as meaning any person through whom an organization acted. Given that that was an entirely satisfactory
definition, he wondered why that definition had not been
used in paragraph 1 of article 4 of the present draft, which
could then simply read “The conduct of an organ or agent
of an international organization shall be considered …”.
Likewise, paragraph 2 would then read: “Organs and
agents referred to …”. Indeed, the Special Rapporteur had
himself taken precisely that approach in paragraph 19 of
his report.
6. His final problem with article 4 had to do with the word
“structure”, at the end of paragraph 1. One characteristic
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of agents who were not officials of an organization was
that they did not fall within the structure of the organization. Count Bernadotte in the Reparation for Injuries
case, for example, had been “outside the structure” of the
United Nations.
7. Turning to draft article 5, he said he was somewhat
perplexed by the reference to “another international
organization”, since the relationship in question was usually one between an organization and a State rather than
between two international organizations. Accordingly,
the Drafting Committee should review that portion of the
text. Apart from that drafting point, the article posed no
problems of substance. He did, however, wish to question
some of the supporting material provided by the Special
Rapporteur in the paragraphs of his report introducing
that article.
8. Firstly, he thought that the future commentary should
make a clearer distinction between the situation contemplated in article 5 and that contemplated in article 4. Irrespective of any drafting problems it might pose, article 4
of the present draft covered the agents of an organization,
whereas the draft articles on State responsibility did not.
In that case, the Commission ought to—indeed, must—
consider that officials placed by States at the disposal of
international organizations became agents of the international organization. That seemed to be the situation in the
case of a secondment contemplated in paragraph 30 of the
Special Rapporteur’s report. There was thus some overlap between articles 4 and 5, and he believed that it was
important to remove that overlap.
9. Secondly, while he was entirely convinced by the
explanations given by the Special Rapporteur at the previous meeting regarding the example of peacekeeping
forces, he was far less convinced by the explanation of
the special nature of such forces given in paragraph 35 of
his report. According to the Special Rapporteur, peacekeeping forces were themselves an organ of a State, being
“made up of State organs”. However, the General Assembly was also “made up of State organs” in the person of the
diplomatic representatives who had that status within the
meaning of article 4 of the draft articles on State responsibility. Yet the General Assembly was unquestionably an
organ of the United Nations, which was not, in his view,
the case with a peacekeeping force. The defining characteristic of peacekeeping forces, which the Special Rapporteur had rightly stressed elsewhere, had to do not with
their composition, but with the fact that although they
were in a sense subsidiary organs of the United Nations,
the troop-contributing State did not entirely relinquish
control over them.
10. Thirdly, he disagreed with the opinion of Lord Morris of Borth-y-Gest,6 cited in paragraph 39 of the report,
which was more indicative of Lord Morris’ legal nationalism than of a legal truth: the fact that an opinion emanated
from a British law lord did not mean that it must be true.
11. Fourthly, he wished to point out that the cacophony
that had frequently characterized the recent debate in the
Sixth Committee on the question of State responsibility
6

All England Law Reports (1969), vol. 1, p. 646.

for internationally wrongful acts in situations involving peacekeeping forces, meticulously reflected in paragraph 44 of the Special Rapporteur’s report, showed the
extent to which clarifications in the matter were necessary. He hoped that such clarification was provided in article 4, although the Commission might also wish to consider whether the specific question of responsibility relating to peacekeeping forces should perhaps be included in
its long-term programme of work. In any event, he agreed
with the Special Rapporteur that the present draft articles
should not contain specific provisions relating to peacekeeping forces.
12. Fifthly, he did not see why joint control over a
peacekeeping force should also leave the way open for
dual attribution of conduct, as the Special Rapporteur
maintained in paragraph 48 of his report. Rather, the sharing of control made it possible to parcel out responsibility,
depending on circumstances. However, the problem was
a broader one: he was concerned that the Special Rapporteur had focused unduly on the notion of joint or several
responsibility, whereas one of the objectives of the report
seemed to be the clear attribution of responsibility in specific cases.
13. Like those that preceded it, draft article 6, on ultra
vires conduct, posed no substantive problems. However,
the wording of article 7 of the draft articles on State
responsibility—“exceeds its authority or contravenes
instructions”—was much to be preferred to the wording “exceeds authority or contravenes instructions”. He
also wished to draw attention to a translation error in the
French text of several footnotes in the report, where the
title European Court Reports had been left in English,
instead of being rendered in its correct French version.
14. He had no disagreement with the Special Rapporteur
regarding the text of draft article 7. A text perfectly parallel to article 11 of the draft articles on State responsibility
was entirely appropriate. He also agreed that it was not
possible to use articles 5, 8 or 10 of the draft articles on
State responsibility as models. However, he did not agree
that article 9 of those draft articles, on conduct carried out
in the absence or default of the official authorities, had
no bearing on the present articles, if only because there
were increasingly cases in which international organizations assumed responsibility for the temporary administration of a territory. In such cases an equivalent of article 9 would be most useful, and he hoped that the Special
Rapporteur would reconsider his position on the matter.
15. Those comments notwithstanding, he believed that
draft articles 4 to 7 should be referred to the Drafting
Committee.
16. His severest criticisms related to the chapter of the
report on relations between attribution of conduct to an
international organization and attribution of conduct to
a State, which he had found difficult to understand, of
debatable import once understood and, in fact, totally off
the subject. The Special Rapporteur’s reply to the Chairperson at the previous meeting had confirmed his view in
that regard. It was his understanding that the report dealt
with the attribution of an internationally wrongful act to
an international organization. Yet that chapter considered

Back to the contents

2801st meeting – 19 May 2004

the possibility that responsibility for an internationally
wrongful act might be shared by an international organization and one of its member States, which was an entirely
different problem. For that very reason he was somewhat
reluctant to enter into a detailed criticism of that portion
of the report at present. Nevertheless, he wished to make
three general remarks.
17. Firstly, the Special Rapporteur’s presentation did
not focus sufficiently on the legal personality or “opacity”
of an international organization. In his characteristically
allusive way, the Special Rapporteur seemed to be on the
brink of suggesting that conduct could be attributed to
States by way of international organizations. Yet the veil
of an international organization’s legal personality was
not that easily lifted.
18. Secondly, in paragraph 11 and elsewhere in his
report, the Special Rapporteur cited statements by the
European Community in which it assumed responsibility
for the acts of certain of its member States in certain areas.
He was not sure that the Community model—if such it
was—was very convincing, and he wondered whether
those statements might not be explained principally by
the fact that, in view of the sophisticated jurisdictional
mechanism afforded by the European Court of Justice,
the European Community—or European Union—could,
once it had acknowledged its responsibility, turn against
its member States. The problem lay in the fact that the
organization in question could subsequently settle its
problems of responsibility with its members; not in the
context of general international law, but in the context of
the internal regulations of the organization. Accordingly,
the Commission should be cautious about using the European Community as a model.
19. Lastly, he was not convinced that all possible scenarios involving the combined responsibility of a State
or States and an international organization were covered
by that chapter of the Special Rapporteur’s report. There
might be cases involving the responsibility of an international organization and its member States in which
the responsibility was “conjointe” or “solidaire”. The
two types of responsibility were not the same, and the
terms “joint” and “joint and several” responsibility used
in the common law system were not exact equivalents
in Romano-Germanic law systems, which further complicated matters. In any case, it seemed that such cases
were relatively rare where the responsibility of international organizations was concerned. Accordingly, one of
the objectives of the rules for attributing responsibility
should be to prevent such cases from occurring. The more
the Commission was able to identify precise criteria for
attribution of conduct, the less the question of joint, or
joint and several, responsibility would arise. That was an
outcome to be devoutly wished for, and he accordingly
urged the Special Rapporteur to reconsider his position.
20. Mr. PAMBOU-TCHIVOUNDA said that he had
always questioned the relevance of proceeding by simply borrowing the normative techniques used to deal with
one topic and applying them to a different topic. Codification was a creative endeavour, and was therefore also a
demanding one involving the identification and highlighting of a topic’s distinguishing features. The Commission
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must therefore follow that rigorous approach in distinguishing between States and international organizations
and in identifying the features of the regime that would
govern the responsibility of the latter.
21. The Commission must resist the temptation simply to transpose the regime of States to the new topic,
an approach that risked provoking feelings of indifference and a sense of déjà vu among its intended recipients.
The Commission could not simply sidestep the complexity of the subject by resorting to short cuts imposed by
time constraints or by succumbing to the lure of specious
parallels. That would only render its work commonplace,
and the international community would not be well served
thereby. The Sixth Committee had been right, at its fiftyeighth session, to draw attention to the complexity of the
topic, a complexity that the Commission had acknowledged as long ago as the 1960s, when it had decided to
separate the topic of responsibility of international organizations from that of State responsibility. That complexity had to do with the diversity of international organizations—a diversity that, unfortunately, was not reflected
in the Special Rapporteur’s second report—and also with
their instrumental nature and their desire to assert themselves as entities distinct from the States that had created
them. Those complexities merited fuller emphasis.
22. International organizations differed from States in
the manner in which they were established, their areas of
competence and the degree of their powers, but especially
by virtue of their means of implementing their policies
as set out in the “rules of the organization”. Like States,
international organizations had policies without which
they would not exist. Like States, they had limited means
at their disposal, and it was generally temporal or geographical considerations that led them to intervene, adapting and modifying them as required and, where necessary,
entering into alliances with other entities in order to carry
out their mandates fully or, on occasion, to refrain from
acting. It was through those actions or omissions that
international organizations would be accountable for any
injury or damage that might be caused to other entities
or nationals thereof. Thus far, the situation was not different from the one that arose with States. Yet it must be
acknowledged, as ICJ had pointed out, that international
organizations were neither States nor super-States. Even
when called upon to pursue policies of regional integration, they used the means at their disposal and were
accountable for the consequences of those policies.
23. Therein lay the crucial point. In its 1996 advisory
opinion in the Legality of the Use by a State of Nuclear
Weapons in Armed Conflict case, the ICJ had stated, more
clearly than it had in 1949 in the Reparation for Injuries
case, that “international organizations are governed by the
‘principle of speciality’, that is to say, they are invested
by the States which create them with powers, the limits of
which are a function of the common interests whose promotion those States entrust to them” (p. 78, para. 25). The
criteria would seem to have been reversed between 1949
and 1996, and the Court would have done better to say in
1949 what it had finally said in 1996, when it had subordinated international legal personality to acknowledgement
of the principle of speciality. That principle was the very
linchpin of every branch of the law of the responsibility
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of international organizations. However, was that law a
regime that departed from the law of responsibility of
States for internationally wrongful acts, or a lex specialis?

to the exercise of the organization’s competences or to the
application of agreements placing it at the organization’s
disposal” should be added to article 5.

24. Such questions were at the very heart of the problems involved in formulating a regime specific to the
responsibility of international organizations. To have
addressed them would have yielded a different approach
to the topic, and, in that case, the questions raised by the
problem of attribution of responsibility would have been
more sharply focused on the international organization as
an entity. It would then have been possible to draw a real
distinction, in the scope of attribution, between what pertained to international organizations and what pertained to
States. However, since in the report both were addressed
from the standpoint of practice—many examples having
been cited by the Special Rapporteur—or through analyses in the literature, the question of attribution was ultimately a matter of degree.

29. Draft article 6, on ultra vires conduct, was much
more problematic, since the reasons why an organ might
exceed its powers were not addressed and the question of
instructions and who issued them was hardly touched on
at all by the Special Rapporteur in his report. Were such
instructions in conformity with the organization’s field of
competence and purposes; in other words, with the principle of speciality? Were they lawful, or were they not?
If the person who carried them out had to exceed them,
was he or she acting in conformity with the rules of the
organization, or acting against them?

25. He had a few drafting suggestions on article 4 concerning attribution. In paragraph 1, the words “au regard
du droit international” (“under international law”), in the
French version, should be replaced by “en vertu du droit
international” (“in conformity with international law”),
given that the law of responsibility for internationally
wrongful acts had already been codified, even if it had not
yet entered into force. The phrase “another person” should
be replaced by the more neutral and general expression,
“any other person”.
26. In paragraph 2, in the French version, the phrase
“ainsi désignés par les règles” should be replaced by
“qualifiés comme tels par les règles”. In paragraph 3,
the words “constituent instruments” should be replaced
by a more frequently used formulation such as “constituent acts”. The words “decisions and resolutions” could be
simply subsumed under the generic term “relevant decisions”. There remained the question of what was meant
by the “practice” of the organization. Was it established
practice, or generally accepted practice? In his view, both
those terms could be incorporated, since the real issue
was the extent to which such practice could actually be
invoked.
27. In draft article 5, two factors should be better
reflected and highlighted. The first was the role of the
agreements under which organs were placed at the disposal of an international organization. The Special Rapporteur considered that such agreements could not be
invoked by persons who suffered injury, who were third
parties thereunder. He himself was not sure about that.
The agreement was intended to serve as one of the means
for bringing into play the principle of speciality, and it
seemed strange that persons covered by the agreement
should be prohibited from relying on it. He would prefer
to see those agreements accorded fuller attention in article 5. The second factor had been identified by the Superior Provincial Court of Vienna in its finding that what
was decisive was the sphere in which the organ in question had been acting at the relevant time (paragraph 37 of
the report).
28. He proposed that in order to incorporate those two
factors, the words “unless the act of the organ is related

30. A distinction had to be drawn between acts that
exceeded powers but were necessary and those that were
not. ICJ had been right in stating in 1949 that one could
exceed one’s competences, since even if they were not
set forth in the constituent act of the international organization, certain acts might still be necessary for the very
purpose of exercising such competences. That position
was borne out by the decisions of ICJ and the Court of
Justice of the European Communities, particularly with
respect to the European Agreement concerning the work
of crews of vehicles engaged in international road transport (AETR) and in the judgement in the Sayag v. Leduc
case. Thus, there were two international organizations
that considered that the theory of implicit competences
should come into play as a means of implementing the
principle of speciality.
31. Sometimes, acts that exceeded powers were necessitated by tacit agreement among member States of
an international organization. Such was the case with
ECOWAS. Although its constituent act made no mention
of provision of military intervention forces, it had acted
as a substitute for the United Nations in leading military
interposition forces in Sierra Leone and Liberia, and none
of the States members of ECOWAS had objected. It was
the realities in the field that had rendered necessary that
excess of authority. Such necessary excess of authority
must be distinguished from other ultra vires conduct, and
from the problem of instructions, to which insufficient
attention had been devoted.
32. For those reasons, article 6 seemed out of place
in the draft and he requested the Special Rapporteur to
review it in its entirety.
33. Lastly, draft article 7 posed no particular problem.
Such a provision was fully appropriate in a draft in which
the principle of speciality was seen as central to the law of
responsibility of international organizations.
34. Mr. KOSKENNIEMI said that at the previous session he had been under the erroneous impression that the
topic would be relatively easy to deal with, but the report,
which he found exceptionally thought-provoking, seemed
to have led the Commission into very deep water. Indeed,
it raised questions which to some extent challenged the
whole thrust of the project. He agreed with Mr. Pellet that
chapter I of the report was enigmatic and that it was hard
to see how it related to the material presented later in the
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report and to the draft articles. He himself read it as a
set of preliminary reflections on the topic. It made a distinction between attribution of conduct and attribution of
responsibility and emphasized the need to think of responsibility of international organizations in terms other than
those of responsibility based solely on conduct. That in
itself posed no problem: in State responsibility, a distinction had been drawn from an early stage between responsibility and liability, liability being based not on conduct
but being attributed to the person liable, independently of
how that person had behaved.
35. Chapter I indicated that that distinction was particularly useful in the law of international organizations, in
that it allowed for the possibility of joint, or joint and several, responsibility. The Special Rapporteur suggested that
a clear distinction need not be drawn between the person
or organization responsible for an act and those actors—
such as States—that were not, because two techniques
were available: attribution through conduct and attribution unrelated to conduct. The international organization
could be regarded as responsible even if no conduct could
be attributed to it, for other reasons.
36. What, though, were those reasons? It was frustrating that the Special Rapporteur did not set them out in
chapter I. In paragraph 53, however, he indicated, as a
kind of policy justification, that the need to protect third
parties required an extension of attribution of conduct for
the same reason that underpinned the validity of treaties
concluded by an international organization, notwithstanding minor infringements of rules concerning competence
to conclude treaties. The policy rationale was thus the
need to make sure that somebody was responsible, and, if
that required joint and several responsibility to come into
play, there was no problem, since the responsibility of
the organization did not have to be related to its conduct.
The Special Rapporteur described the underlying policy
rationale in terms of an imperative need to expand the
notion of conduct. That seemed unnecessary, however,
since he had already decided, in chapter I, that there were
types of responsibility that were completely unrelated to
conduct.
37. Chapter I, then, presented a puzzle: why make a distinction between attribution of conduct and attribution of
responsibility and then not use it in the draft articles? Articles 4 to 7 each dealt with attribution of conduct, and the
vocabulary of attribution of responsibility was dropped
after having been introduced with great flair and some
useful policy justification in chapter I. He hoped that
the Special Rapporteur would solve the puzzle and
explain whether he intended to deal with attribution of
responsibility as distinct from attribution of conduct.
38. Article 4 set out the standard for the attribution
of conduct to an international organization. Two points
seemed important. Firstly, persons whose activities
were attributed to the organization were those that were
“entrusted with part of the organization’s functions”.
That was uncontroversial, but he wondered whether it
addressed the issue of outsourced activities. Would the
phrase “entrusted with” cover independent contractors,
such as logistical support staff and employees of computer companies? He himself believed that it did, but that
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point should be clarified in the commentary. Secondly,
what determined that an act was attributable to a person?
The Special Rapporteur indicated that there should be
some connection with the “rules of the organization”, and
although that phrase seemed adequate, what those rules
were might be the subject of debate.
39. His last point on article 4 was that the issue of omissions needed to be discussed in the Commission, or in one
of the Special Rapporteur’s later reports.
40. With regard to article 5, he did not object to the principle of effective control, especially if it was assumed,
as the Special Rapporteur had done in chapter I of the
report, that responsibility could be unrelated to conduct.
Effective control then became just one criterion whereby
responsibility was attributed to the State, and it might
still be possible to attribute responsibility to the organization if it was deemed equitable or reasonable to do so,
irrespective of any effective control. The importance of
effective control as a criterion of responsibility diminished significantly if it was accepted that there could be
attribution of responsibility that was unrelated to conduct.
However, since the situations in which responsibility was
attributed irrespective of conduct had not been dealt with
by the Special Rapporteur in his draft articles, it seemed
that considerable emphasis was being placed on effective
control as a key criterion on the basis of which responsibility was attributed to an organization when an organ was
placed at its disposal.
41. If the Special Rapporteur’s policy consideration—
that responsibility should always exist, even if it required
joint and several responsibility—was correct, then the
principle of effective control might be too strict to meet
that policy consideration, especially if, de facto, the Commission did not accept the possibility of responsibility
unrelated to conduct. Thus, his position on the suggestion
that effective control was the operative standard was contingent on whether the Commission intended to provide
for an attribution of responsibility that was not related to
conduct at all. Such responsibility might be operative in a
situation in which, for example, the international organization had not been in effective control of a peacekeeping operation, but in which the organization might still
be held responsible for the actions of that peacekeeping
operation, on the basis of considerations of reasonableness and justice.
42. If the Commission wanted the draft articles to cover
responsibility that was not attributed on the basis of conduct, which he thought might be a good idea, it would
have dramatic consequences for the wording of the article. If the Commission rejected the Special Rapporteur’s
conclusions in chapter I, that would have an impact on
the strict definition of conduct attributed to an international organization, especially if the Commission agreed
with the Special Rapporteur’s view that there should be
wide-ranging responsibility, not only out of concern for
third parties adversely affected by actions attributed to
that international organization, but also because, firstly,
the Commission believed that it was right to support
the activities of international organizations, endorsed a
strong view of their personality and saw them as playing a key role in the way the world should be governed
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in the future; and, secondly, because the Commission
believed that allocating responsibility to such organizations sent the strong message that it wanted them to have
wide-ranging authority and functions. An international
organization’s most effective argument in support of its
activities was that it was the representative of States and
had powers precisely because it had responsibility. If the
Commission wanted to promote a broad conception of the
powers of international organizations, then it had good
reason to support their having wide-ranging responsibility. Such responsibility might be based on conduct, but
it would be easier to envisage, as the Special Rapporteur
suggested in chapter I, an attribution of responsibility that
was unrelated to conduct.
43. Mr. PELLET said that he was in full agreement
with Mr. Koskenniemi’s analysis but disagreed with his
conclusions. Although he too had not been convinced by
chapter I of the report, he thought that Mr. Koskenniemi’s
criticism was unjustified. In his own view, chapter I was
off the subject. Mr. Koskenniemi’s remarks would have
been more to the point in connection with article 3, which
the Commission had adopted in 2003;7 perhaps unwisely,
he had begun to think, having listened to his colleague’s
comments. It was unfortunate that the current discussion
had not taken place in 2003. There were two conditions for
an internationally wrongful act: there must be an action
or omission which constituted a breach, and the breach
must be attributable to the organization. That had been
the Commission’s conclusion in 2003. Now the Commission seemed to be saying that that was one possibility, but
that another was that the organization could be responsible even when no conduct could be attributed to it. In that
case, it was article 3 that needed to be revisited. On the
other hand, where he disagreed with Mr. Koskenniemi’s
criticism was that, consistent with the general principles
contained in article 3, it was an internationally wrongful act attributable to an organization which gave rise to
responsibility. For the moment, the Special Rapporteur
met that requirement in articles 4 et seq., and that was perfectly convincing. Both Mr. Koskenniemi and the Special
Rapporteur had “supposed erroneously” and confused
two problems. The Commission should continue with the
question of attribution and adopt the articles more or less
as they stood, and when it addressed the consequences of
responsibility, it should probably return to article 3 and
incorporate wording to the effect that the “responsibility
of the organization may be engaged by …”, which Mr.
Koskenniemi had referred to as responsibility unrelated to
conduct. Admittedly, it was not easy to formulate the idea;
in so doing, the Commission would depart fundamentally
from the problem of State responsibility. Too many things
were lumped together; the Commission should confine
itself for the time being to attribution. Chapter I of the
report came either too late (it should have been taken
up with article 3) or too early (it should be addressed
later, when discussing the allocation of the consequences
of responsibility); now was not the right moment to
take it up.
44. Mr. Sreenivasa RAO, referring to the concept of
attribution, said that it was difficult to dissociate the actions
of a State or organization from its organs or officials.
7

See footnote 1 above.

Thus, attribution arose in any case. In some instances, it
was obvious and straightforward, whereas in others it was
less so. He therefore wondered whether distinctions could
really be drawn with regard to attribution in the same way
as in other areas of law where, for example, an individual
was liable and directly responsible for his own acts, and,
if the acts were carried out by his agents, he was liable by
association. The distinction that Mr. Koskenniemi made
and the analogy with tort law did not really apply to the
attribution of State responsibility because, by their very
nature, the organizations did not act by themselves, but
only through an agent or organ.
45. Mr. MANSFIELD said that he had been struck by
the report’s excellent legal analysis, but thought that it
might convey unintended messages to managers and decision makers, particularly given the vast range of international organizations covered. Legal analysis sometimes
required some interpretation or explanation if it was to be
properly understood. That was particularly true of chapter
I of the report, and also, to a lesser extent, of the chapter on conduct of organs placed at the disposal of an international organization by a State or another international
organization.
46. One of the cornerstones of effective management
was the need for clear lines of accountability. Put simply, who was in charge of doing what? Who bore personal
consequences if things went wrong? If lines of accountability were blurred, there was a good chance that at some
point things would go wrong, or at least would not go as
well as they should.
47. The analysis in chapter I of the attribution of conduct between a State and an international organization
established that conduct could in some circumstances
be attributed both to an international organization and to
one or more of its members. That was obviously correct,
and in some circumstances it might also be unavoidable.
However, it was to be hoped that it would be the exception rather than the rule and that, when it could not be
avoided, careful thought would be given to keeping critical lines of accountability as clear as possible. That point
should be stressed in the commentary.
48. He had no reason to challenge the Special Rapporteur’s analysis of the situations to which he had referred.
The Special Rapporteur was right in saying that there
could be circumstances in which an organization might be
responsible for conduct that was not its own but rather that
of its member States, and in which such conduct could not
be attributed in any meaningful sense to the organization.
Whether those circumstances should be encouraged or
discouraged was a point that concerned him as a practical
matter. However, the fact that they could arise meant that
article 3, as the Special Rapporteur noted, did not cover
all cases in which an organization might be responsible
for an internationally wrongful act.
49. With regard to the chapter of the report on the general
rule on attribution of conduct to an international organization, he was inclined to agree with the Special Rapporteur’s suggestion that the words “acts of the organization”
and “generally accepted practice” were more accurate
and probably more useful than the alternatives derived
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from the 1986 Vienna Convention. He agreed with Mr.
Koskenniemi’s point on contractors and the question as
to whether the phrase “person entrusted with part of the
organization’s functions” in article 4, paragraph 1, covered such individuals. He believed that it did and should.
That was an issue to which far too little thought had been
given by decision makers within organizations.
50. The departures from article 4, paragraph 1, of the
draft articles on State responsibility which the Special
Rapporteur had suggested (paragraph 27 of the report)
seemed entirely appropriate.
51. Turning to the complex and, at least in the area of
peacekeeping operations, somewhat delicate matters dealt
with in chapter III, he said that nothing discussed therein
should be taken to suggest that clear lines of accountability were not desirable or in most situations achievable. It
might, however, be helpful to have that point made somewhat clearer. It must nevertheless be recognized that in
certain situations the attribution of conduct to the State
or organization might depend on an ex post facto analysis
of which body had been exercising effective control over
conduct at the time of the wrongful act. That did not in
itself mean that the lines of accountability would not have
been clear and clearly understood by those involved.
52. The rights and obligations of national troops were in
most cases governed by national law, and in many cases
the head of the armed forces could not divest himself or
herself of the command of national forces. That state of
affairs probably stemmed from the underlying notion that
armed forces were perhaps the ultimate expression of
State sovereignty. There were different types of command
structure, and in many, if not all, situations, that might
mean that no international commander had full command
over the forces assigned to him or her. At a more specific
level, the powers of command and punishment could be
complex. There might well be standing orders and directives with which national peacekeeping forces would be
required to comply. However, in some situations the question could arise as to whether the person issuing a direct
order had lawful powers of command under national
laws, a question that could be of significance for a defence
which argued that a person was following the orders of a
superior. Although the case of peacekeeping raised some
of those issues very clearly, they could also arise in other
situations, as discussed in the Special Rapporteur’s second report. Accordingly, although article 5 and its reliance
on the test of effective control might at first seem vague,
it was probably the most accurate statement that could be
made at the current time. Moreover, its application was
likely to be less uncertain in practice than its somewhat
general wording might suggest.
53. He had no particular comments on articles 6 and 7.
With regard to article 6, it was his understanding that the
person concerned must be acting in the relevant capacity
at the time of the wrongful act.
54. He was in favour of referring the articles to the
Drafting Committee. As to the chapter on other cases of
attribution of conduct to an international organization, he
had not yet given thought to the question whether the articles on State responsibility needed an equivalent in the
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current draft articles, but was inclined to agree with the
Special Rapporteur that there was no need to replicate
them slavishly.
55. Mr. CANDIOTI agreed with the Special Rapporteur
that the practice of international organizations had to be
analysed in greater depth. The Commission should ensure
that the Special Rapporteur was given as much material
on such practice as possible.
56. In his view, the distinction between the attribution
of conduct and the attribution of responsibility needed to
be taken into account. He granted the possibility of dual
or multiple attribution of the same conduct to the organization and to other subjects of international law and the
possible existence of joint or joint and several responsibility. All the above showed the importance of establishing
clear criteria for correctly attributing to an international
organization conduct which gave rise to the internationally wrongful act.
57. He endorsed the inclusion of the four articles proposed by the Special Rapporteur and agreed with him that
other rules on attribution of conduct should not be transposed from the draft articles on responsibility of States
for internationally wrongful acts adopted in 2001, as they
referred to situations that were rarely, if ever, applicable to
the actions of international organizations. Some of those
situations might be addressed in the commentary, leaving
open the possibility of an application by analogy of the
rules contained in the draft articles on State responsibility. If the Commission felt that it was useful to include
a provision to cover conduct by agents or organs of an
international organization in a territory in which it was
exercising functions in the absence or default of the official authority, he could agree, bearing in mind that those
were situations which were becoming more frequent in
international life.
58. Turning to the draft articles themselves, he said that
article 4 was appropriate in that it made the conduct of
organs, agents or other persons entrusted with the organization’s functions attributable to the organization and in
that it referred to the rules of the organization to determine what those organs, officials or agents were. With
regard to the phrase “part of the organization’s functions”,
in article 4, paragraph 1, he did not think that the word
“part” was always strictly appropriate or applicable to
all types of organization; that matter should be taken up
in the Drafting Committee. The same held for the use of
the word “part” in article 6 and of the word “one” [of the
functions] in article 5. The reference to functions might be
formulated in a more general manner.
59. The Special Rapporteur’s proposed definition for
the phrase “rules of the organization” reflected a broadly
accepted concept based on the definition in the 1986
Vienna Convention. He endorsed the proposal that that
definition should be incorporated in the draft article on
use of terms, and he agreed with the Special Rapporteur
in preferring the phrase “acts of the organization”, which
was broader and more general than “decisions and resolutions”, and on the importance of including the reference to
“established practice”.
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60. As to article 5, he commended the Special Rapporteur for his excellent discussion of United Nations peacekeeping and other military operations and of situations
which arose in practice, and agreed with his conclusions
on the need to consider in each case whether such actions,
when they constituted internationally wrongful acts,
fell under the exclusive authority of the organization or
whether they should be attributed, exclusively or concurrently, to troop-contributing States. All in all, he regarded
as appropriate the choice of the criterion of the degree of
effective control for determining whether to attribute to
an international organization the conduct of organs or persons placed at its disposal for the exercise of its functions.
61. The question of the attribution of the ultra vires
conduct of an organization’s organs and agents was given
proper treatment in article 6. The need to take into account
the circumstance that the organ or official had acted in the
exercise of functions entrusted to him by the organization
and had acted in that capacity was a good way of attributing to the organization conduct which exceeded authority
or contravened instructions.
62. He had no comments with regard to draft article 7. In conclusion, he had no hesitation in recommending that the four articles should be referred to the Drafting
Committee.
63. Ms. ESCARAMEIA said that every sentence in
the report was so carefully weighed that there were few
comments to make. She was particularly appreciative of
chapter I of the report, which other members had found
controversial. The distinction made between the attribution of conduct and the attribution of responsibility was
particularly illuminating. However, although she assumed
that the purpose of the Special Rapporteur’s comments
was to alert the Commission to the fact that, owing to that
distinction, joint responsibility could arise, she concurred
with Mr. Koskenniemi that the comments could also lead
the reader to the conclusion that objective responsibility
could exist: the report stated that responsibility sometimes
arose even if there had been no wrongful act on the part of
the international organization.
64. She was struck by the fact that the proposed draft
articles were modelled so closely on the draft articles on
State responsibility. That was a risky approach, because
they might end up saying more than was intended. International organizations differed from States in many significant respects, three of which could affect the Commission’s view of their responsibility. Firstly, the fact that
they were composed of States entailed a variety of interState relations, some of them hierarchical. The Commission could not dismiss such situations as being an internal
matter for the organization in question, since inter-State
relationships could affect the thinking behind some of the
draft articles, such as the idea of ultra vires acts in article 6 or even the acknowledgement of conduct in article
7. A State might occupy such a dominant position within
an organization that the latter might act ultra vires simply
in response to the will of the former.
65. Another respect in which organizations differed
from States and that might also affect the drafting of the
articles was their more extensive relations with outside

actors. While the “effective control” test in article 5 was
well founded, the question arose as to whether such control was overarching or affected only the conduct that
gave rise to responsibility. The draft text seemed to suggest the latter. Another pressing question was whether,
when an agreement between an organization and a State
provided for exercise of control by the organization, such
was necessarily the case. The question did not arise to the
same extent where State responsibility was concerned.
66. A third issue not dealt with in the report was the fact
that organizations might have to deal with the question of
the criminal responsibility of individuals, as in the case
of military commanders and their responsibility. Articles
4, 5 and 7 disregarded the question of individual criminal
responsibility. Under article 4, for example, responsibility could arise for the organization alone or jointly for
the organization and an individual. The same applied to
article 5. However, the responsibility of an individual for
criminal acts could not be precluded and that should be
made clear in the commentary. As for article 7, the risk
was that an organization that acknowledged conduct as
its own might be used as a cover for the wrongdoing of
an individual.
67. Turning to the drafting of individual articles,
she suggested that, in article 4, paragraph 1, the words
“entrusted with part of” should be replaced by the phrase
“while performing or exercising”: the word “part” suggested that the organization’s work was somehow parcelled out, while the expression “person entrusted with”
failed to stress that the person must be acting in an official
capacity. In paragraph 3, of the alternative formulations
she would prefer the phrases “acts of the organization”
and “generally accepted”, for the reasons given in the
report, and in accordance with the advisory opinion of ICJ
on the Namibia case.
68. In article 5, the phrase “one of that organization’s
functions” should be replaced by “one or more of that
organization’s functions”, or words to that effect. More
importantly, the phrase “and to the degree” should be
inserted after the phrase “to the extent”: there could be
many situations in which joint responsibility arose and,
even if an organization was responsible for an act, that
responsibility might be shared to some degree with other
entities.
69. The amendments that she had proposed to article 4
applied also to article 6. In addition, she would prefer to
see the phrase “in that capacity” replaced by the phrase
“in performance of those functions”. As for paragraphs
64 to 67 of the report, she urged the Special Rapporteur
to give further consideration to the possibility of including provisions modelled on articles 9 and 10 of the draft
articles on State responsibility: international organizations increasingly administered territories and there was
a commensurately greater possibility that situations like
those covered by articles 9 and 10 of the draft articles
on State responsibility might occur. A similar provision
should be considered for the draft articles on responsibility of international organizations. Meanwhile, draft articles 4 to 7 should be referred to the Drafting Committee.
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70. Mr. CHEE said that the Special Rapporteur had
been wise to draw on the Commission’s previous work
on State responsibility since, as ILA had pointed out at
its 2002 New Delhi Conference, it was widely accepted
that the principles of State responsibility were applicable, with some variations and by analogy, to the responsibility of international organizations8. As stated in paragraph 34 of the report, most of the practice concerning
attribution of conduct in case of a State organ placed at
an organization’s disposal related to peacekeeping operations. As such operations increased in volume, one way
to control the responsibility of international organizations
would be to establish sui generis legal regimes by means
of special agreements between the relevant international
organizations and the States involved. The Commission
should explore the extent to which attribution overlapped
with and differed from a simple linkage between an act
and its author.
71. Turning to the detail of the text, he said that he
was in favour of the formulations “acts of the organization” and “established practice”, in article 4, paragraph 3.
With regard to article 5, the question as to whether effective control existed was a matter to be determined on a
case-by-case basis. Reference to the criterion of “degree
of effective control”, as used by the United Nations
Secretary-General,9 seemed the best way of describing the
emerging practice of the United Nations.
72. With regard to article 6, while it was easy to conceive of an ultra vires act by the agent or official of a
State, one might wonder whether it could also apply to
international organizations, the agents or officials of
which were expected to be devoted to the interests of the
international community. However, that question was satisfactorily elucidated in paragraph 52 of the report. He
therefore endorsed draft article 6.
73. Lastly, as international organizations such as the
United Nations developed their own rules and practices,
their law-making role would inevitably be enhanced to
respond to new realities in international relations. He
therefore believed that the draft articles should not take
too hard a line on the question of responsibility of international organizations.
74. Mr. RODRÍGUEZ CEDEÑO said he shared the
view expressed in the report that in some cases conduct
could be attributed concurrently to an international organization and to a State; the Special Rapporteur had given
several examples to that effect, such as that in paragraph 7
of his report. The general thrust of article 4 was clear and
acceptable. He himself had some doubts, however, concerning the words “organ”, “official” and “another person
entrusted with part of the organization’s functions”. As
used by ICJ, the term “agent” referred to a person acting
on behalf of an organization, whether or not that person
was an official from the strictly administrative point of
view. While article 4 spelled out the categories of person whose conduct could be attributed to the organization, its scope should be further broadened to include all
officials with a contractual relationship, such as external
8
9

ILA, Report of the Seventieth Conference (London, 2002), p. 794.
A/51/389, para. 18.
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consultants. As the text stood, such persons were not covered, even though they could act on behalf of the organization. Furthermore, the phrase “acts of the organization”,
in paragraph 3 of the draft article, was to be preferred to
the phrase “decisions and resolutions”, since it covered all
acts, including recommendations, resolutions and decisions. Indeed, it could also cover administrative acts, such
as the hiring of an external consultant who could act for
the organization.
75. As for the draft article on ultra vires conduct,
in accordance with both the literature and case law, an
organization, by contrast with a State, possessed a limited competence, governed by the principle of speciality.
Draft article 6 was acceptable, although he was doubtful
whether it applied equally in all cases, namely in relation
to organs, officials and other persons. The 1999 advisory
opinion of ICJ in the Difference relating to Immunity from
Legal Process of a Special Rapporteur of the Commission
on Human Rights case was not, in his view, enough to
establish that an organization could incur responsibility
for ultra vires acts of persons other than officials, as suggested in paragraph 54 of the report.
76. Lastly, draft article 7 seemed fully justified. An
organization could undoubtedly acknowledge and adopt
conduct as its own. Such conduct would constitute a unilateral act, though it must be formulated in accordance
with the organization’s rules. The draft articles as a whole
should be referred to the Drafting Committee.
The meeting rose at 1 p.m.
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1. Mr. KOLODKIN said that he basically agreed with
the tenor of the excellent report submitted by the Special
Rapporteur (A/CN.4/541), on which he wished to make
some general comments, especially in the context of the
discussion to which it had given rise.
2. The wide variety of international organizations and
of their methods of operation and relations with States
was not an obstacle to the codification of general rules
on responsibility or, in particular, of rules on the attribution of conduct. The Commission should not try to take
account of absolutely all the specific features of every single international organization. The European Union, for
example, seemed to be a special case and it differed considerably from the vast majority of international organizations. There was thus no reason why rules drafted by
the Commission should deal comprehensively with all the
particular features of the European Union in respect of its
relations with member States and third parties in the field
of responsibility. The draft articles on the responsibility
of international organizations would, like the draft articles on responsibility of States for internationally wrongful acts,1 probably contain saving clauses to ensure that
other rules of international law on the responsibility of
international organizations would come into play.
3. The joint responsibility of an international organization and its members was possible. Such responsibility
could arise both in the case where the same conduct was
attributed to an organization and to its member States and
in the case where conduct could be attributed, for example, to only one member State, but where the organization’s responsibility was based on different legal foundations (such as a treaty that it had signed or the rules of
the organization itself). In paragraph 9 of his report, the
Special Rapporteur stated that other situations in which
the organization could be held responsible for the conduct
of another subject of international law would be examined
separately. As far as international organizations were concerned, such circumstances could be rather different from
those dealt with in Part One, chapter IV, of the draft articles on State responsibility. Those differences might be
the result of the separation of the jurisdiction of an organization from that of its members. The example referred to
in paragraphs 10 to 12 of the report was an interesting
one.
4. The Special Rapporteur had rightly made control a
fundamental criterion of the attribution of conduct. Yet
even the use of that criterion might not make it possible
to attribute conduct and hence responsibility to an organization alone or to one member State. The report of the
Secretary-General on financing of the United Nations
peacekeeping operations, on which the Special Rapporteur had largely predicated his argument, stated that “the
liability of the Organization for combat-related damage …
is limited in cases where combat operations are conducted
by forces not constitutionally or effectively under the
exclusive command and control of the United Nations”.2
That meant that it was possible that the responsibility of
the United Nations might not be exclusive, but only limited, when the Organization did not exercise sole control
1
2

See 2792nd meeting, footnote 5.
A/51/389, para. 46.

over the forces taking part in an operation. In that case,
the limited responsibility of the United Nations existed
alongside the responsibility of the Member State, even if
the latter had only partial control over those forces.
5. With regard to control over and, consequently, the
attribution of conduct, he noted that, according to paragraphs 38 to 40 of the report on the question of troopcontributing States’ control over discipline and criminal
jurisdiction, the Special Rapporteur held that it would be
going too far to take the view that the existence of disciplinary power and criminal jurisdiction on the part of
the contributing State totally excluded the possibility of
forces being considered to be at the disposal of the United
Nations. That formula was too vague. The mere fact that a
State exercised disciplinary control and criminal jurisdiction over a military contingent placed at the disposal of
the United Nations did not mean that that State controlled
that contingent’s activities during operations undertaken
by the Organization. The State’s prerogatives in respect
of discipline and criminal jurisdiction could not, in themselves, form the basis for attributing the wrongful conduct
of the contingent, or responsibility for it, to that State.
That being so, there was naturally nothing to prevent that
State acknowledging its responsibility for its contingents’
acts on that basis alone.
6. A distinction was also drawn in the draft articles on
State responsibility between the attribution of conduct
and the attribution of responsibility. Part One, chapter
IV, of those draft articles dealt with situations in which
the responsibility of a State arose for an act that it had
not committed, and draft articles 55 and 56 might also
cover such situations. There was no direct link between
the existence of grounds for establishing responsibility
other than the attribution of conduct, on the one hand,
and the distinction between responsibility and liability,
on the other. Whatever the grounds used for establishing
the responsibility in question—either attributed conduct
or, for example, an international treaty—the point at issue
was the organization’s responsibility for an internationally wrongful act, not its liability for activities not prohibited by international law. Perhaps the commentary to article 3 should indicate that, together with the wrongfulness
of conduct, the attribution of the conduct was the most
important, but not the sole, basis for attributing responsibility and that the question of the other grounds would be
examined at a later stage.
7. The draft articles under consideration could be
referred to the Drafting Committee.
8. With regard to article 4, the phrase “part of the
organization’s functions” contained in paragraph 1 did
not seem very felicitous and he agreed with the comments Ms. Escarameia had made in that regard. The same
also applied to article 6. Article 4, paragraph 1, gave rise
to another question, which had first been mentioned by
Mr. Matheson: whether the organ or person was acting in
an official capacity. It must be clear from the outset that
the attribution of conduct was possible only if the organ
or person was acting in an official capacity. Perhaps the
Drafting Committee could give some thought to wording
along those lines. The amendments proposed by the Special Rapporteur to the definition of the concept of “rules
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of the organization” warranted further consideration. The
term “acts” seemed appropriate. The fact that resolutions could cover decisions as well as recommendations
was clear in the case of United Nations Security Council
resolutions.
9. He considered Mr. Pellet’s comments on article 5 to
be relevant. Mention must be made not only of organs, but
also of agents placed at the disposal of the organization.
It was also important to determine whether the degree of
control should be indicated and to ask whether the term
“effective” modifying the word “control” was actually
necessary; it did not appear in article 8 of the draft articles
on State responsibility.
10. With regard to article 6, it made sense, as other
members had said, to specify whether an organ or a person was acting in an official capacity with regard not
only to excess of authority, but also to the attribution of
conduct. That raised another question: whether excess of
authority should be mentioned in article 4 and, as a result,
be deleted from article 6.
11. Lastly, the idea of transposing article 9 of the
draft articles on State responsibility to the draft articles
under consideration should be given the attention that it
deserved.
12. Mr. NIEHAUS commended the Special Rapporteur
on the quality of the report that he had submitted on such
a complex subject. With regard to the conduct of organs
placed at the disposal of an international organization by
a State or another organization, as dealt with in chapter
III of the report and in article 5, it was true that United
Nations peacekeeping operations where Member States
placed troops at the United Nations’ disposal were a case
apart. Even though the State could retain some kind of
disciplinary or administrative authority over its troops,
they received their instructions from the United Nations.
13. While the criterion of effective control was broadly
applied in practice for attributing violations of international norms to an organization, as shown by the various cases cited by the Special Rapporteur, and was in
line with the provisions of article 9 of the draft articles
on State responsibility, it raised certain problems. Firstly,
on account of the wide range of situations encountered in
peacekeeping operations under United Nations command,
it was difficult to establish a general rule for determining
in which cases the Organization exercised effective control over its forces. It would nonetheless be useful for the
Commission to analyse specific cases. Secondly, effective control was not necessarily exclusive control. It was
possible for a State which supplied contingents to exercise some form of de facto control over them. According to some doctrine in such cases, the State should be
held responsible for wrongful acts committed by its
armed forces. Some authors even affirmed that, insofar
as national contingents were, in the final analysis, always
subordinate to their superiors at the national level, the
State would be jointly responsible for wrongful acts. At
any rate, the United Nations would not be responsible if
the contributing State took action and made decisions that
were not in line with the instructions issued by the United
Nations. On that point, the Special Rapporteur’s suggestion that violations of international humanitarian law
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should be given special treatment by providing for some
form of joint responsibility was interesting and should be
discussed in depth. Given the many situations in which
international humanitarian law—the law primarily applicable in armed conflicts—could be violated, it would be
useful to determine on what basis joint responsibility was
attributed and if necessary, as indicated in the report, to
distinguish between wrongful acts resulting from actions
and those resulting from omissions. The same distinction
had been drawn by some writers with regard to human
rights obligations. An in-depth study of those points was
necessary.
14. The question of the attribution of ultra vires conduct, dealt with in chapter IV of the report and the proposed article 6, was closely linked to that of the attribution
of responsibility for ultra vires acts committed by troops
placed at the disposal of the United Nations and was particularly important since most of the wrongful acts committed by troops during peacekeeping operations were
ultra vires acts. As practice showed, the criterion was
not so much that conduct was the result of instructions,
but rather that the troops had been acting in their official
capacity. To be sure, as the Special Rapporteur said in his
report (para. 55), “for responsibility to arise there needs to
be some connection between the entity’s or person’s official duties and the conduct in question”. The Organization was responsible for acts committed in the normal discharge of the organ’s or agent’s duties, even if the entity
or person concerned exceeded the scope of their duties
or did not observe the rules of procedure or follow the
instructions received. The difficulty lay in the relationship
that must exist between the wrongful act and the activity carried out in an official capacity. The position taken
by the Office of Legal Affairs of the United Nations was
that “the primary factor in determining an ‘off-duty situation’ [was] whether the member of a peace-keeping mission was acting in a non-official/non-operational capacity
when the incident occurred”.3 From that standpoint, the
wrongful conduct of a person wearing the United Nations
uniform, but acting outside his official capacity, would
not entail the Organization’s responsibility. That solution
gave rise to two problems. Firstly, it removed from the
scope of the Organization’s responsibility acts committed
off duty, but appearing to be official; for example, when
in uniform, during routine troop operations. In his view,
the Organization should be responsible for acts committed in those conditions. Secondly, the solution chosen was
based on the principles applicable in domestic law to the
regime governing the privileges and immunities of the
staff of international organizations, but that did not seem
appropriate. The Special Rapporteur’s conclusion that the
regime governing the ultra vires conduct of international
organizations must not be distinguished from that of
States was therefore well founded. It would nonetheless
be useful to further clarify which circumstances involved
official conduct by an organ of an international organization and which involved “conduct … so removed from the
scope of … official functions that it should be assimilated
to that of private individuals”,4 and to identify the criteria
for determining the official nature of conduct.
3
United Nations, Juridical Yearbook 1986 (Sales No. E.94.V.2),
p. 300.
4
Draft articles on responsibility of States for internationally wrongful acts, Yearbook … 2001, vol. II (Part Two), and corrigendum, para.
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15. He agreed with most of the members who had
already spoken that articles 4 to 7 proposed by the Special
Rapporteur should be referred to the Drafting Committee.
16. Mr. MOMTAZ said that several members had
referred to the case of “infringements of international
humanitarian law”, as mentioned in paragraph 42 of the
report, in which there could be joint attribution of conduct
to the organization and the State concerned. He wondered
to what extent the criminal responsibility arising from
infringements of international humanitarian law could be
attributed to an international organization.
17. Mr. YAMADA said that, according to the Special
Rapporteur, one could envisage cases in which conduct
could be simultaneously attributable to an international
organization and to one or more member States. Such a
situation was conceivable, but he wondered whether it
happened very often and whether it was possible that conduct could be governed by both article 4 of the draft articles on State responsibility and the article 4 proposed by
the Special Rapporteur. He understood and endorsed the
distinction drawn by the Special Rapporteur between the
attribution of conduct and the attribution of responsibility.
It seemed to him that, for the time being, it would be better to consider conduct as being attributed either to a State
or to an international organization, since the simultaneous attribution of conduct would complicate the regime of
responsibility. The fact was that an international organization or a State could accept responsibility for conduct that
was not attributable to it.
18. With regard to the case of NATO, he pointed out that
member States participated in the planning and command
of military operations on the basis of internal arrangements, but that when NATO launched military action, it
was, from the point of view of outsiders, action undertaken by the national forces of its member States. It was
accordingly natural that an injured State should demand
compensation from the States in question, especially since
it could not sue NATO before ICJ. The so-called mixed
agreements of the European Union, given as an example
by the Special Rapporteur (paragraph 8 of the report),
were a specific case from which one could not generalize. In some international organizations, specific competences could be transferred from one member State to
the organization, but it was not certain that that State was
completely relieved of its responsibility for acts that arose
from such transferred competence. Rather, as long as that
State was still involved in the organization’s decisionmaking process, it would probably shoulder some responsibility. Furthermore, if the State caused damage to parties
outside of the organization, it would be held responsible
for its conduct, regardless of the legal basis for its conduct. In that regard, it could be argued that the organization and the State were jointly responsible, but that the
State could not be freed from its responsibility.
19. With regard to the conduct of organs placed at
the disposal of an international organization by a State
or another international organization, a wide range of
approaches was possible. Even within the framework of
United Nations peacekeeping operations, there did not
(7) of the commentary to article 7, p. 46.

seem to be a clear-cut rule on how responsibility arising
from conduct related to operations was to be attributed,
although the criterion of “effective control” cited by the
Special Rapporteur seemed to be a useful tool in that
regard. The Special Rapporteur quoted the position taken
by the Secretary-General of the United Nations according
to which responsibility for damages caused by members
of United Nations forces was attributable to the Organization. Nonetheless, responsibility could be attributed only
on a case-by-case basis.
20. As to conduct acknowledged and adopted by an
international organization, he agreed with the Special
Rapporteur that it would seem unreasonable for the Commission to take a different approach from the one that had
led it to adopt article 11 of the draft on State responsibility. While an international organization could certainly
assume responsibility for the wrongful conduct of its
member States, he feared that an injured State which was
not a member State of the organization and which had not
accepted that decision might be placed in a disadvantageous position. Even if the wrongful conduct was wholly
attributed to an international organization, member States
of the organization still had a certain responsibility by virtue of being members. That subject had been raised by the
Special Rapporteur in his first report5 and incorporated in
article 1, paragraph 2.6 He himself wondered whether it
was an internal matter for the organization concerned or
whether it had to be regulated by general rules. Having
made those comments, he supported the referral of articles 4 to 7 to the Drafting Committee.
21. Mr. ECONOMIDES said that, like other members
of the Commission, he was in favour of establishing joint
responsibility, or joint and several responsibility, depending on the case, of international organizations and States.
He fully shared the view expressed by the Special Rapporteur in paragraph 7 of his report that the attribution of
conduct to an international organization did not necessarily exclude its attribution to a State, nor did, vice versa,
attribution to a State rule out attribution to an international
organization. Indeed, he believed that it could not be otherwise, at least in some cases where action was taken jointly
by States and the international organization. For example,
when an international organization exercised exclusive
jurisdiction as part of a peacekeeping mission and, in the
exercise of that jurisdiction, committed an internationally
wrongful act, it was that international organization, and
not its member States, that bore exclusive responsibility
for that act. However, if, in a given situation, the command of a peacekeeping operation was exercised in full
or in part by a member State, that State’s responsibility
had to come into play jointly, in parallel with that of the
international organization. Another example drawn from
United Nations practice was that of armed action taken
by member States with the authorization of the Security
Council. Such action was not undertaken by members of
United Nations forces but by members of national forces,
which were, moreover, commanded and controlled by
the States to which the members belonged. It was natural that the primary responsibility should lay with those
States. However, in such cases, he believed that the joint
5
Yearbook … 2003, vol. II (Part One), document A/CN.4./532,
p. 105.
6
See footnote 1 above.
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responsibility of the United Nations must not be excluded,
since the Security Council was the sole body competent
to authorize such operations, for which it established the
mandate and the purpose. Such instances really involved
joint operations undertaken nearly simultaneously by
organizations and Member States or, conversely, by member States and international organizations, and it was only
logical that responsibility should be shared and borne
jointly or severally, depending on the case.
22. Turning to the four draft articles that the Special
Rapporteur proposed in his report, he said that, in view of
the comments made during the discussion by other members of the Commission, he suggested that article 4 should
be amended to read:
“1. The conduct of any organ of an international organization, of its officials or of any other person acting for that
organization shall, when related to an official act, be considered as an act of that organization in conformity with
international law, whatever the position the organ, official
or person holds within the organization.
2. The rules of the organization shall determine which
are the organs, officials or persons that act for it.
3. For the purposes of this article, ‘rules of the organization’ means all the acts adopted by the organization,
whether constituent or other, irrespective of their specific
denomination, and the well-established practice of the
organization.”
23. On article 5, he pointed out that, in the phrase
“organ of … an international organization that is placed
at the disposal of another international organization”, the
word “organ” was not defined, as it was in the draft articles on State responsibility, and he accordingly wished to
know whether it also covered an official of the organization. The wording of article 6 should be reviewed because
the phrase “entrusted with part of the organization’s functions” was inadequate. He also wondered why it was
stipulated in article 6 that the official or person must act
“in that capacity” when no such stipulation was made in
article 4, although the formulation that he had proposed
for article 4 solved that problem. As to article 7, he wondered whether, on the basis of the principle of speciality, an international organization could acknowledge and
adopt as its own conduct that which did not come within
its jurisdiction.
24. He agreed that all the draft articles should be referred
to the Drafting Committee, but regretted that the Commission had examined only four at the current session, as
that pace of work was too slow.
25. Mr. KABATSI said that he joined in the consensus
which appeared to have emerged on the work done by
the Special Rapporteur. He could accordingly at the outset
declare his support for the referral of articles 4 to 7 to the
Drafting Committee.
26. While the elaboration of the study on the topic of
responsibility of international organizations should follow a path very close to that of the draft articles on State
responsibility, care must be taken not to assume that the
same solutions would apply in the same way in the two
drafts. Otherwise, there would have been no reason to
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undertake the study. The Special Rapporteur was clearly
aware of that and, where circumstances so indicated, he
departed from the provisions in the draft articles on State
responsibility, as in the case of article 4. In other cases—
for example, articles 6 and 7—he kept the provisions
that he was proposing close to those in the draft on State
responsibility. In still other instances, he had found it useful to retain certain parts of the draft on State responsibility, to reject others and to supply new provisions to craft
a new article. He himself found that approach to be both
correct and useful.
27. There was no doubt that the Drafting Committee
would proceed as usual to refine and correct the draft articles proposed by the Special Rapporteur, but one could
already say, as other members of the Commission had,
that in article 4, paragraph 1, the word “part” should be
replaced by the word “certain” and that the same suggestion applied to article 6. The proposed amendments
to paragraph 3 should be left for the Drafting Committee
to address. The Special Rapporteur was worried that the
word “established” carried a connotation of time elapsed
and would prefer the phrase “generally accepted”. In his
own view, the element of time was present in the second
expression as well as in the word “established”. There
again, the Drafting Committee should be able to come up
with the most appropriate formulation.
The meeting rose at 1 p.m.

2803rd MEETING
Tuesday, 25 May 2004, at 10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Al-Baharna, Mr. Brownlie,
Mr. Candioti, Mr. Chee, Mr. Comissário Afonso, Mr.
Daoudi, Mr. Dugard, Mr. Economides, Ms. Escarameia,
Mr. Fomba, Mr. Gaja, Mr. Galicki, Mr. Kabatsi, Mr.
Kateka, Mr. Kolodkin, Mr. Koskenniemi, Mr. Mansfield,
Mr. Matheson, Mr. Momtaz, Mr. Niehaus, Mr. PambouTchivounda, Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño,
Ms. Xue, Mr. Yamada.

Responsibility of international organizations7
(continued) (A/CN.4/537, sect. A, A/CN.4/541,8 A/
CN.4/545,9 A/CN.4/54710, A/CN.4/L.648 and Corr.1)
[Agenda item 2]
Second report of the Special Rapporteur (concluded)
7
For the text of articles 1 to 3 of the draft articles and commentaries
thereto adopted by the Commission at its fifty-fifth session, see Yearbook … 2003, vol. II (Part Two), chap. IV, sect. C, pp. 18–23.
8
Reproduced in Yearbook … 2004, vol. II (Part One).
9
Ibid.
10
Ibid.

Back to the contents

86

Summary records of the first part of the fifty-sixth session

1. Mr. GALICKI said that the four draft articles contained in the second report (A/CN.4/541), together with
draft articles 1 to 3 contained in the first report,1 seemed
justified, indeed necessary, for the codification of legal
rules on the responsibility of international organizations.
The excellence of the second report did not, however,
mean that the Commission should necessarily endorse the
draft texts in their present form. Indeed, his understanding was that the Special Rapporteur did not intend them
as anything other than a basis for further developments
and corrections.
2. It was clear from the titles of the four draft articles
proposed in the second report that they drew on the draft
articles on responsibility of States for internationally
wrongful acts adopted by the Commission in 2001:2 thus
the problems of attribution of conduct, of the conduct of
organs placed at the disposal of the responsible entity, of
excess of authority or contravention of instructions, and
of conduct acknowledged and adopted by the responsible
entity as its own were dealt with respectively in articles
4, 6, 7 and 11 of the draft articles on State responsibility. Other cases of attribution of conduct were provided
for in articles 5, 8, 9 and 10 of the draft articles on State
responsibility, but the Special Rapporteur had rightly
decided not to apply them to the attribution of conduct to
international organizations: some had a clearly territorial
element, while article 5 dealt with governmental authority. As for conduct directed or controlled by a responsible
State, which was covered by article 8 of the draft articles
on State responsibility, he was not fully convinced that,
in the case of the responsibility of international organizations, the situation was fully covered by the wide definition in draft article 4, as claimed by the Special Rapporteur in paragraph 66 of his report.
3. With regard to draft article 4, he endorsed the idea of
identifying a general rule on attribution of conduct to an
international organization, even though such a rule had
been identified in specific relation to State responsibility.
Taking into account the particular characteristics of international organizations, the Special Rapporteur rightly
extended the concept of an act by an organization under
international law to include the conduct of one of its officials or another person entrusted with part of the organization’s functions. Such a formula seemed to cover the
concept of an “agent” of an international organization, as
used by ICJ in some of its advisory opinions.
4. The draft article rightly used the term “rules of the
organization” rather than the term “internal law” to establish the link between the organization and its organs, officials or other persons. The question remained, however,
as to how the term “rules of the organization” should be
understood for the purposes of the draft articles. The definition of the term as contained in article 2, paragraph 1
(j), of the 1986 Vienna Convention could not be considered exhaustive, since its use of the term “in particular”
immediately suggested that there were other possibilities. On the other hand, neither the phrase “decisions and
resolutions” nor the phrase “established practice” seemed
satisfactory. Nor was the proposed formula “acts of the
1
2

See 2802nd meeting, footnote 9.
See 2792nd meeting, footnote 5.

organization” acceptable, since it could be understood as
including substantial “external” acts of the organization.
Moreover, the difference between the concepts of “established practice” and “generally accepted practice” was
not so clear as to justify the replacement of the one by
the other. The definition of the term “rules of the organization” should also be considered from the standpoint of
how it applied to the draft articles as a whole, not just to
article 4. It should therefore be located in article 2 rather
than in article 4.
5. The draft articles also lacked a definition, or at least a
description, of the term “organ of an international organization”, by contrast with article 4, paragraph 2, of the
draft articles on State responsibility, which stated that an
organ “includes any person or entity which has that status in accordance with the internal law of the State”. The
question was whether, in the draft articles currently under
consideration, an organ also included persons and entities having that status in accordance with the rules of the
organization. The situation was complicated by the fact
that article 4 of the present draft differentiated between
“organs”, “officials” and other “persons”. That meant that
“persons” and “entities” did not form part of the organ,
which was not the case in article 4 of the draft articles on
State responsibility.
6. Another question related to persons or entities which
were not organs of the State under article 4 of the draft
articles on State responsibility but which, in accordance
with its article 5, could be considered as exercising elements of governmental authority. Their role should surely
be reflected in the draft articles. The Special Rapporteur
seemed not to attach due importance to the differing
language of the two sets of draft articles. In that regard,
definitions of other terms used in the current draft would
be helpful.
7. With regard to draft article 5, one important consideration was the criteria for the effective control exercised
by a given international organization over the conduct of
an organ of a State or an international organization placed
at its disposal. The draft article corresponded to draft article 6 on State responsibility, but the criterion of effective
control seemed much harder to evaluate than the criterion of acting in the exercise of elements of the State’s
governmental authority. Indeed, the two criteria were not
comparable, since article 5 of the current draft related
to the external activity of effective control exercised by
an organization, whereas article 6 of the draft articles on
State responsibility related to internal characteristics of
organs placed at the disposal of a State.
8. As for draft article 6, he concurred with the Special
Rapporteur’s view that the main reason justifying the
inclusion of ultra vires provisions was the need to protect third parties. The text of the draft article was almost
identical to that of article 7 of the draft articles on State
responsibility and the reasons for its formulation were
very similar. The common denominator of the two provisions was the requirement that organs, officials or persons
acted “in that capacity”. Although conceding that the term
was “rather cryptic and vague”, the Special Rapporteur
had decided to retain it. In order to make it more understandable and more applicable to complex situations, the
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term should be replaced by a phrase such as “within their
apparent authority or general scope of authority”, a phrase
used by Mr. Brownlie in the fifth edition of his Principles
of Public International Law.3
9. Draft article 7, like article 11 of the draft articles on
State responsibility, covered other situations in which
organizations might acknowledge and adopt conduct as
their own. It gave them the opportunity to fill certain
lacunae that might appear within their sphere of activities. The provision should therefore be included in the
draft articles.
10. Despite his strictures, the report and the proposed
draft articles were extremely well elaborated, thoroughly
analysed and based on solid theoretical and practical
foundations. All four draft articles should therefore be
referred to the Drafting Committee.
11. Ms. XUE said that, considering that there was limited practice among States and international organizations,
the Special Rapporteur had gone into the topic carefully
and provided the Commission with a solid basis for further study. However, not enough comments and materials had yet been submitted by international organizations
for a consistent, generally accepted pattern of practice to
emerge. The report focused excessively on the practice of
the United Nations family and the European Union, which
was understandable given their significance and influence
in international life. Such practice was not, however, necessarily representative of the general pattern of behaviour
of international organizations. Moreover, it was questionable to what extent their practice was based on a belief in
the normative principle of attribution of conduct to the
organization and to what extent it was simply dictated
by expediency. In progressively developing international
law in that field, the Commission faced the difficult task
of distinguishing between what was the standard practice of international organizations and what constituted
special cases.
12. In an integrated community such as the European
Union, the line between national and Union competence
was often blurred and kept shifting. Even in cases where
national competence was transferred, there might still be
some margin for discretion in the implementation of Union
laws and regulations, which made it even harder to distinguish between the conduct of a member State and that of
the European Union. Moreover, in a number of international organizations, consideration was being given to the
membership of the European Union, as distinct from that
of its members. Thus the report considered, in paragraphs
10 and 11, a clear-cut case in which the European Community undertook responsibility for all customs measures,
whether taken at the Community or at national level. It
was not clear, however, who would be responsible for
compensation if one member State caused damage to a
third party by specific national measures carried out in
application of the relevant Community law. Theoretically,
it seemed that the organization should take responsibility,
but, in practice, matters were not that simple.

3
I. Brownlie, Principles of Public International Law, 5th ed.
(Oxford, Oxford University Press, 1998), p. 453.
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13. The issue of the attribution of conduct to an international organization was much more complicated than the
attribution of conduct to a State. Thus, although the present
draft articles were, as the Special Rapporteur freely admitted, largely based on draft articles 4 to 11 on State responsibility, the question of what constituted an “act of an
international organization” was the key element, whereas,
in the case of State responsibility, attribution of conduct
depended on what constituted an “act of a State”. Article 4 of the current draft text dealt with a number of
elements that were important for the consideration of the
attribution of conduct, namely the institutional basis of
responsibility, the rules of the organization—including
its generally accepted practice—and the functional link
between the actor and the organization. In that regard she
had two suggestions to make. Firstly, the phrase “entrusted
with part of the organization’s functions” was not precise
enough to reflect the general practice of international
organizations. The idea conveyed should be that the actor
both possessed and was performing in an official capacity
at the time of the wrongful conduct. A person entrusted
with part of the organization’s functions might not always
be acting in the performance of his or her official duty. As
shown in paragraphs 15 and 16 of the report, organizations were held responsible only for damages incurred as
a result of acts performed by them or by their agents acting in their official capacity. They were not accountable
for private acts by their officials.
14. Secondly, the Special Rapporteur had not given
sufficient attention to the term “organ”, apparently in an
attempt to avoid dealing with the complexity of peacekeeping operations within the United Nations system. In
paragraph 35 of the report and in the comments made by
the United Nations Secretariat, peacekeeping forces were
referred to as “subsidiary organs of the United Nations”.
Some operations were under the direct command and control of the United Nations, while others remained under
the command and control of the contributing State. In
terms of attribution of conduct, however, the legal consequences of those acts might differ. In the former case, the
acts would be imputed to the organization, while in the
latter either the contributing State assumed responsibility for its troops or the organization and the State took
joint and several responsibility. In other words, the term
“organ”, as currently used in article 4, could give rise to
problems of interpretation and application. Some of the
material relating to article 5 should be more carefully
studied in connection with article 4.
15. Article 5 contained an element that was critical
for invoking the responsibility of international organizations, namely, “effective control” over the conduct in
question. Cases in which international organizations had
taken responsibility generally had three elements in common: they were undertaken with the authorization of the
organization, they reflected the official capacity of the
organization and the conduct was carried out under the
effective control of the organization. The last of those elements was particularly important in the case of organizations, since the persons entrusted with the functions of the
organization did not have the same legal ties to the organization that State officials had to their country of nationality.
That situation should be reflected both in article 5 and in
article 4.
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16. The statement in paragraph 11 of the Special Rapporteur’s report that “[r]esponsibility of an organization
does not necessarily have to rest on attribution of conduct
to that organization” was rather confusing. As in the case
of State responsibility, the essential question was not who
actually carried out the conduct, but what conduct could
be attributed to the State. Just as wrongful acts were never
perpetrated by a State but by its officials or agents, so the
acts of an international organization were carried out by
the organization’s members, agents or persons entrusted
with part of its functions. The only difference was that,
as subjects of international law, States members of an
organization might under certain circumstances assume
joint and several responsibility.
17. In that connection, she disagreed with the Special
Rapporteur’s reading of Annex IX of the United Nations
Convention on the Law of the Sea as constituting an
example of attribution of responsibility. According to
article 6 of that Annex, “Parties which have competence
under article 5 of this Annex shall have responsibility for
failure to comply with obligations or for any other violation of the Convention”. The words “failure” and “violation” still meant that responsibility was based on conduct
that could be attributed to the competent party. As with
States, attribution of conduct was a secondary rule that
was not necessarily stated in the primary rule.
18. In his first report, the Special Rapporteur had said
that he did not intend to address liability issues relating to
international organizations; as the second report showed,
however, the attribution of conduct and the content of
responsibility were related issues. In looking at the conduct of an organ or officials of an organization, determining what lay within the organization’s mandate and what
fell outside it depended much on the terms of the agreement between the organization and its member States. In
practice, the dividing line was often the performance of
official duty. Thus the wording of article 6 seemed too
broad; as she had noted in connection with article 4, the
person concerned acted not only in an official capacity
but also during the performance of duty. That would limit
the scope of the article to acts regarding which there was
a reasonable expectation of potential responsibility on the
part of an organization.

fore concurred with the majority view that they should be
referred to the drafting Committee.
21. Mr. BROWNLIE noted that Ms. Xue had sought
to identify formal criteria for the authorization by States
and organizations of particular acts and had thus been
unhappy with the text of article 6, on excess of authority. Two extremely relevant problems had not been given
sufficient prominence in the Special Rapporteur’s report.
Looking at the topic against the background of the Commission’s work on State responsibility, it was clear that,
while one must guard against the use of facile analogues,
past work on other topics should not be ignored. One
major area of similarity between State responsibility and
the responsibility of international organizations, particularly vis-à-vis third parties, had to do with the nature of
State responsibility as applied by tribunals, which was
based not on fault but on objective responsibility. Thus,
if an institution engaged in risk-creating activities, it was
not necessary to demonstrate proof of intention or negligence; it was the creation of the risk that constituted the
basis of the responsibility. Ms. Xue had rightly drawn
attention to the fact that international organizations acted
only through their agents. The Commission should therefore pay more attention to the basis of responsibility, and
that was an area in which the work on State responsibility offered useful experience. It would be preposterous if
a claimant State had always to demonstrate some form
of express authorization on the part of the international
organization committing a wrongful act. The question of
the burden of proof must also be considered. Normally,
it was the respondent State that had the responsibility
of showing that there had been no authority. While his
comments were drawn from examples relating to State
responsibility, they were highly relevant to the current
topic in a policy sense.
22. As a policy matter, he thought it unreasonable that
States should be able to limit their liability by acting
through an international organization or by forming such
an organization. Some of those matters would doubtless
be elucidated in the judgments issued by ICJ in the eight
cases concerning Kosovo (Legality of Use of Force cases).

19. Article 7 had been closely modelled on the corresponding article on State responsibility. However, she
was not convinced that the two examples provided in the
report actually supported the inclusion of such an article
in the present draft. In the first example, the European
Community was required to assume its responsibility by
law and not merely by virtue of its own acknowledgement of responsibility. The second example, involving
the International Tribunal for the Former Yugoslavia, was
even less helpful insofar as any normative claim was concerned. Without a greater number of relevant cases, the
article was more likely to give rise to questions than to
provide useful legal guidance.

23. Mr. MOMTAZ asked Ms. Xue if she could elaborate on the criticisms that she had raised with regard to
the arguments put forward by the Special Rapporteur
regarding article 5 of Annex IX of the United Nations
Convention on the Law of the Sea. She had said that the
dividing line between the competence of an international
organization and that of States was often not clear, yet he
thought that the example cited by the Special Rapporteur
in paragraph 12 of his report was a clear example of such
a clear-cut division. In fact, the Convention attributed certain rights and obligations to States in the exclusive economic zone, and, to the best of his knowledge, the States
of the European Union had renounced their right to exercise those rights in favour of the Union. Thus, any action
taken in the exclusive economic zone would be attributable to the European Union and not to its member States.

20. In general, the Special Rapporteur had shed a great
deal of light on a very complex issue. However, in view of
the policy issues raised in the plenary debate, she thought
that the draft articles needed further work, and she there-

24. Ms. XUE said that her comments had focused on
the observation by the Special Rapporteur in paragraph 11
of his report, in which he had stated that “responsibility
of an organization does not necessarily have to rest on
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attribution of conduct to that organization”. The examples
supporting that contention had focused on the European
Union and Annex IX of the United Nations Convention
on the Law of the Sea. Notwithstanding those two examples, she doubted that there were any bases for invoking the international responsibility of an international
organization other than attribution of conduct. The basis
for invoking State responsibility lay in two elements: the
existence of an internationally wrongful act and attribution of conduct to the State. In the case of international
organizations, that basis continued to be the conduct of
the organization, even though the conduct was not necessarily carried out by the organization itself, but by its
agents. Although Annex IX to the Convention said that
responsibility was shared between the organization and
its member States, the basis of responsibility continued to
lie in the wrongful act, which could be imputed either to
the organization or to the State. That basic principle was
also applicable to international organizations, and in that
respect the regime of State responsibility and the regime
of the responsibility of international organizations were
the same.
25. Mr. ADDO said that the constituent instrument of
every international organization prescribed the powers and functions of the organization and identified the
organs that were entitled to exercise those powers. As
the Reparation for Injuries case had demonstrated, it was
necessary to show that an organization had been given,
either expressly or by necessary implication, the power
to perform the acts in question. If those acts were not performed or authorized by the organ so empowered by the
constituent instrument, the question was whether they had
legal effect.
26. Those questions had been considered by ICJ in its
advisory opinion on the Certain Expenses of the United
Nations case. The expenses at issue related to United
Nations peacekeeping forces and had been authorized
for inclusion in the Organization’s regular budget by the
General Assembly. Two Member States had maintained
that the Assembly was not the authorized organ, and that
under the Charter of the United Nations the appropriation
could be legally authorized only by the Security Council.
In its opinion, the Court had held that while the action
might have been irregular in terms of the Organization’s
internal structure, the expenses incurred were nevertheless expenses of the Organization.
27. Since international legal personality conferred on
international organizations the right to conclude treaties,
it also implied legal responsibility for acts of a tortious
or contractual nature. If an international organization
could be a “plaintiff” on the international plane, then it
could also be a “defendant” when the circumstances warranted. In practice, international organizations had long
acknowledged acts of officials or agents, such as troops
acting under their control. Most international organizations also assumed financial responsibility for contractual
obligations vis‑à-vis States. As a rule, member States did
not incur individual responsibility for the acts or engagements of the organization.
28. Questions relating to the responsibility of international organizations had arisen most conspicuously in
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the context of United Nations peacekeeping activities.
Responsibility for damage and personal injuries by military forces contributed by Member States but acting under
the authority of the United Nations had been assumed by
the Organization. However, legal personality implied not
only the capacity to bring claims, as in the Reparation
for Injuries case, but also responsibility on the part of the
international organization itself for internationally wrongful acts.
29. Given the great diversity of international organizations, the existence of a single law applicable to all of
them was open to question. Since the law governing each
organization derived from its own constituent instruments and practices, each would be governed by different legal principles that could be applied to other organizations only by analogy. Yet it was true that customary
international law and, to some extent, treaties had generated principles of general application, relating, inter alia,
to the legal personality of international organizations,
implied competencies, the interpretation of constituent
instruments, privileges and immunities and the liability
and responsibility of international organizations and their
member States.
30. Turning to the draft articles proposed by the Special Rapporteur, he said that as article 4 was consistent
with the law of international organizations, it was acceptable and should be referred to the Drafting Committee for
further consideration. Articles 5 and 7 were likewise in
accordance with the law and should also be referred to
the Drafting Committee. He was somewhat hesitant, however, with regard to article 6. Under the doctrine of ultra
vires, an organ or entity could act validly only within the
powers granted to it, so that when an organ or organization exceeded its powers, the act was null and not an act
of the organization. The Special Rapporteur had said that
the key words in that regard were “acting in that capacity”. However, that seemed to imply that the ultra vires
doctrine did not matter. Was an act that exceeded the
powers of an organ or organization null and void, or was
it voidable, in other words, effective until set aside by a
competent body? If that was the case, he wondered how
the Special Rapporteur interpreted the individual opinion
issued by Judge Morelli in the advisory opinion on the
Certain Expenses of the United Nations case, in which the
latter had said: “In the case of acts of international organizations … there is nothing comparable to the remedies
existing in domestic law in connection with administrative acts. The consequence of this is that there is no possibility of applying the concept of voidability to the acts
of the United Nations. If an act of an organ of the United
Nations had to be considered as an invalid act, such invalidity could constitute only the absolute nullity of the act.
In other words, there are only two alternatives for the acts
of the Organization: either the act is fully valid, or it is
an absolute nullity, because absolute nullity is the only
form in which invalidity of an act of the Organizations
can occur” (p. 222, para. 8). While he understood that it
was the policy of the United Nations that, in order to protect third parties who had entered into a contract with the
Organization, ultra vires acts could be ignored, he wondered what happened in international organizations that
did not pursue such a policy.
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31. The way to bypass that particular problem would
seem to be to have the constituent act of the organization
stipulate that wrongful acts became void only following a
determination by a competent body, or else to raise a presumption that acts of international organizations directed
at the fulfilment of the purposes of the organization were
valid, which meant that the burden of proof lay on the
State arguing the contrary.
32. Mr. COMISSÁRIO AFONSO said that he supported
the general approach and methodology adopted by the
Special Rapporteur in his analysis and in the conclusions
reached in his report. The fundamental point of departure remained, as indicated in paragraph 32 of the first
report, that responsibility of an international organization
under international law would generally be caused by the
wrongful conduct of that organization. Another point to
be borne in mind was the premise stated in paragraph 5
of the second report that the provisions on attribution of
responsibility in the draft on the responsibility of States
for internationally wrongful acts had to be fully taken into
account when discussing issues relating to attribution to
international organizations that were parallel to those concerning States.
33. On article 4, in paragraph 25 of the report the Special Rapporteur discussed two possible amendments
of the definition of the term “rules of the organization”
contained in the 1986 Vienna Convention. He agreed that
the expression “decisions and resolutions” needed to be
given a firmer theoretical basis. As for the phrase “established practice”, while it was true that “generally accepted
practice” would render the text clearer, the difference was
not, in his view, all that great. The most important element was the idea of consent and continuity, rather than
merely that of time and duration. A practice in an international organization became an integral part of its decisionmaking culture to the extent that it met with no opposition and thus became a sui generis rule with its own life
and logic; both expressions retained that idea. The practice must be established by the force of consensus and be
generally accepted by member States: the practice mentioned in paragraph 23 of the report was a clear example.
34. In support of article 5, the report discussed the question of United Nations peacekeeping operations. On the
whole, he agreed with the test of effective control over
the conduct of forces proposed by the Special Rapporteur. However, as paragraph 44 showed, it was not a simple issue and deserved more careful study. Peacekeeping
operations generally raised a wide range of theoretical,
legal and practical problems that went beyond the scope
of the Commission’s work. In principle, it was the Security Council that established peacekeeping forces and that
was supposed to be responsible for their command and
control, even if it decided to entrust the conduct of such
operations to Member States. It would be strange if the
Security Council could confer a mandate to act, yet bear
no responsibility for the actions that ensued. It should also
be borne in mind that, in some cases, peacekeeping forces
operated in a host country under an agreement signed
with the United Nations, even if there was already a decision by the Security Council to send such forces. Such
decisions, known as status of forces agreements, were
not mentioned in the report, yet their legal consequences

could include internationally wrongful acts arising either
from the conduct of a State or from that of the United
Nations. The relationship was not limited solely to that
between the lending State and the borrowing organization,
but also involved the receiving State: it was thus trilateral.
The criterion of effective control set out in article 5 was
probably satisfactory, but it should be supplemented with
a functional approach, and the legal nature of the status of
forces agreements would need to be defined more clearly.
Did they resemble a situation in which an international
organization lent one of its organs to a State after borrowing forces from another State? Article 5 could perhaps
be broadened to encompass such complexities, including
questions of dual attribution. On the other hand, while
article 1, adopted in 2003, stated that the draft articles
applied to the question of the international responsibility
of a State for the conduct of an international organization,
it was not clear how that principle could be incorporated
in draft article 5. Perhaps it would be appropriate to bring
in the “without prejudice” clause in article 57 of the draft
articles on State responsibility. Draft article 5 appeared to
fully cover the attribution of conduct of an organ placed
at the disposal of an international organization, but not the
converse situation, and paragraph 31 of the report should
accordingly be reflected in the article.
35. He supported draft articles 6 and 7, which, in their
underlying logic and doctrine, fully met the requirements
of the corresponding articles in the draft articles on State
responsibility. Accordingly, he was in favour of referring
all the draft articles to the Drafting Committee.
36. Mr. BROWNLIE said that both the Special Rapporteur and Mr. Comissário Afonso had been too ready to
embrace the concept of effective control over the conduct
of the organ as a criterion in article 5. In the policy sphere,
an analogy with State responsibility was instructive.
There, the broad test was authority, or apparent authority, not effective control. In many cases, it was precisely
the failure of the State to exercise effective control that
was the basis of responsibility. He saw no principle of
logic or consideration of policy which would dictate that
the situation should be any different in dealing with the
activities of organizations. The effective control concept
could not serve as a substitute for that of authority or
apparent authority. The distinction between the two was
all the more important now that peacekeeping operations
were no longer confined to controlling picket lines, as in
Cyprus, but involved the administration of territory from
which, in some cases, the lawful Government had been
excluded.
37. Mr. DUGARD said that the Commission had
become accustomed to a high standard of reports from the
Special Rapporteur and that it had not been disappointed.
For article 4, paragraph 3, he preferred the language of
article 2, paragraph 1 (j), of the 1986 Vienna Convention
(“decisions and resolutions”) to the alternative suggested
in paragraph 25 (“acts of the organization”), which did
not convey the meaning as accurately.
38. His main comment related to the attribution of conduct to an international organization under article 4, paragraph 1, and article 6. Both provisions used the phrase “or
another person entrusted with part of the organization’s
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functions”, a concept with which he had difficulties. The
Special Rapporteur, clearly aware of those difficulties,
cited the advisory opinion of ICJ on the Reparation for
Injuries case (paragraph 15 of the report). He himself
believed that the whole question of who was a United
Nations agent on whose behalf the United Nations could
bring a claim or whose conduct could be attributed to the
Organization had not been properly explored. It had, however, been raised in the Reparation for Injuries case by
Judge Azevedo, in whose view the term “agent” included
officials or experts appointed directly by the Organization, regardless of nationality, but not representatives of
Member States or experts appointed having regard to their
countries.
39. The Special Rapporteur had correctly examined
the attribution of conduct of an agent to an international
organization from the perspective of the responsibility of
States for injuries to United Nations agents. If an international organization could claim for injury to an agent, then
it could incur responsibility for the acts of the same agent.
That was made clear in paragraph 16 of the report, in
which the Special Rapporteur quoted the advisory opinion of ICJ on the Difference Relating to Immunity from
Legal Process of a Special Rapporteur of the Commission
on Human Rights case. From it he concluded, that according to the Court, the term “agents” was intended to refer,
not only to officials, but also to other persons acting for
the United Nations on the basis of functions conferred by
an organ of the Organization.
40. In another opinion quoted by the Special Rapporteur in paragraph 15 of his report, ICJ had noted that in
practice, the United Nations had had occasion to entrust
missions—increasingly varied in nature—to persons not
having the status of United Nations officials. The United
Nations had many Special Rapporteurs and experts who no
longer received honoraria yet were nevertheless entrusted
with important missions. He himself was a Special Rapporteur of the International Law Commission and was a
member in his personal capacity, not in his capacity as a
South African national, although he had been elected as
belonging to the African Group. If he were to be injured in
the meeting room by a terrorist group attached to State X,
would the United Nations claim on his behalf? He did not
think so, nor did he think that medical expenses would be
paid. Conversely, if he incorrectly stated the law and the
Commission acted on that incorrect statement and a State,
having acted to its disadvantage, sued another State on the
basis of that statement, would the United Nations be held
responsible? Could his conduct or that of the Commission be attributed to the United Nations? He very much
doubted that it could. That raised the whole question of
whether the members of the Commission were agents of
the United Nations, persons “entrusted with part of the
organization’s functions”.
41. He was also Special Rapporteur on human rights
violations in Palestine, a position to which he had been
appointed in his individual capacity. If he was injured
while on mission to Gaza, would the United Nations
claim on his behalf? He was not quite sure, though he had
had great difficulty in getting the United Nations to agree
to pay medical fees in the event of his being injured in the
occupied Palestinian territories. Conversely, if he made a
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statement that defamed an individual, a State or an organization or if he assaulted a member of the Israeli Defence
Forces, would the United Nations be held responsible? He
did not think so, though he was not sure.
42. Those questions, while they illustrated the problem,
did not affect the drafting. He thus supported the referral
of the draft articles to the Drafting Committee. He did not
see how the drafting could be improved, but wished to
reiterate that the whole question of who was an agent of
the United Nations remained an unexplored area. United
Nations practice was not clear on the subject. The Commission should therefore not too readily assume that acts
of United Nations agents such as members of the Commission should be attributed to the United Nations.
43. Mr. CHEE, referring to the attribution of acts of an
agent to the principal organ, said that United Nations law
itself stemmed from the private law governing agency–
principal relations. The Commission was still in the
exploratory stages of creating rules, and should proceed
case by case and follow evolving practice to establish the
rules of the Organization.
44. Mr. GAJA (Special Rapporteur) thanked the members of the Commission for their useful comments, which
would be of help to the Drafting Committee and in the
preparation of the commentary. He noted first that some
of the comments related only to the French version of the
report, one example being the changes proposed in article
4, paragraph 3, to the definition of “rules of the organization” as established in the 1986 Vienna Convention.
45. His report had not disregarded differences between
States and international organizations. Those differences
were reflected in the fact that there were only four articles on attribution of conduct in the present draft, whereas
there were eight such articles in the draft on responsibility of States. Moreover, at least two of those four articles
differed noticeably from the corresponding provisions in
the 2001 draft. Nor had differences among international
organizations been ignored, although he had indeed
attempted to state general rules. In any case, no suggestion had been made in the discussions that special rules
should be established for particular categories of organizations with regard to issues of attribution.
46. While it was true that the second report relied heavily on United Nations practice, the United Nations was the
most important international organization and provided a
model for other organizations; moreover, its practice was
to a large extent known. On the other hand, he had not
relied on European Union practice in formulating the articles because of certain special features which members
had cited.
47. According to article 2 of the draft articles on responsibility of States, conduct included omissions, a notion
that was also covered in article 3 of the draft articles on
responsibility of international organizations adopted in
2003. Omissions could therefore be attributed to international organizations. A different question was whether
an international organization was under an obligation to
take a certain course of action, so that the corresponding
omission would represent a breach. That question would

Back to the contents

92

Summary records of the first part of the fifty-sixth session

need to be addressed during the examination of the objective element, a subject he proposed to cover in 2005. In
a subsequent report he would go on to consider questions
relating to responsibility of international organizations for
the conduct of their member States and the responsibility
of States for the conduct of an international organization
of which they were members. Thus, his silence on those
issues must be seen in context: at present he was dealing
only with attribution of conduct to an organization, not
with possible consequences for States. He was certainly
aware that problems existed and had to be addressed. He
had touched on some of them in chapter I of the report,
but had not yet developed them. They had been mentioned
for two reasons. Firstly, attribution of certain conduct to
a State did not automatically imply that the same conduct
could not simultaneously be attributed to an international
organization. Therefore, there was no need for a derogation from some of the draft articles on State responsibility.
The second reason, which was not specific to organizations but also had to do with States, as could be seen in
the examples given in Part One, chapter IV, of the articles
on State responsibility, was that there were cases in which
responsibility was not premised on the conduct of the
responsible entity. Those two points were important. The
tendency in practice, especially on the part of the European Union, had been to assume that, whenever the European Union was responsible, conduct by member States
had to be attributed to the Union. He had argued against
that assumption for years.
48. With regard to questions not yet discussed in his
reports, no policy was suggested. The delay in dealing
with policy issues relating to the responsibility of member
States did not affect questions of attribution of conduct to
international organizations. That was a preliminary matter
which could be addressed irrespective of what the Commission eventually decided to do about additional responsibility for member States. In any case, he failed to see
why policy relating to attribution of conduct to international organizations should differ from policy concerning
attribution of conduct to States. That was also the case for
Mr. Koskenniemi’s hypothesis of an international organization which aspired to a greater presence in international
relations than it actually had, because that organization
could assert its own responsibility without having to deny
attribution of conduct to a member State.
49. With regard to the general rule on attribution as contained in article 4, which had been the subject of various
comments aimed mainly at improving the wording, the
Drafting Committee should examine whether the word
“agents” needed to be defined and whether the word “officials” should also be used. He had referred to “organs,
agents and officials” without making any distinction. On
a comment by Mr. Galicki, he said that there was no real
need to give three separate definitions; there could be an
overlap. What was important were the external boundaries for attribution rather than the internal boundaries
between those categories.
50. As noted by Ms. Escarameia, Mr. Fomba, Mr. Matheson, Mr. Kolodkin and Mr. Economides, conduct was
attributed to the international organization only when the
official or agent was exercising certain functions which
pertained to the organization. That was implicit: firstly, in

the reference in article 4 to the rules of the organization,
although it might be worded more clearly; and, secondly,
in the fact that there was a specific provision on ultra vires
conduct. He was reluctant to use the words “in that capacity” in article 4, because they were also employed in article 6, where they referred to a different situation.
51. Questions relating to the definition of “rules of the
organization” could best be left to the Drafting Committee. He noted that in the majority view, the words “act of
the organization” and “established practice” were to be
preferred. The words “established practice” were not identical with “generally accepted practice”, as was shown by
the example of the military interventions by ECOWAS in
Liberia and Sierra Leone, which, although hardly justified
by “established practice”, had been generally accepted by
the organization’s members.
52. Turning to the question of a State organ placed
at the disposal of an international organization, he said
that an agreement between the contributing State and the
organization would usually attempt to define clear lines of
accountability, but that that was not invariably the case;
nor was the agreement always complied with. Thus, as
pointed out by Mr. Mansfield, there was a need for a criterion, which should be either control or effective control.
Practice appeared to confirm the use of one or the other,
usually the latter. As it was uncertain whether there was
a presumption that control corresponded to the agreement
between the contributing State and the organization, such
a presumption could be stated as an element of progressive development, but only on condition that the injured
third party knew, or should have known, how responsibility was assigned under the agreement.
53. Contributing States retained some control over
national contingents in peacekeeping forces. The contributing State was under an obligation to prevent and punish breaches of international humanitarian law, and the
organization was required to take measures to prevent
those breaches and to report individual cases to the contributing State.
54. With regard to Mr. Pellet’s comments, he noted
that a delegate to the General Assembly was not placed
at the disposal of the United Nations. He agreed that a
State official who was placed at an organization’s disposal
might well become the organization’s official or agent.
However, article 5 needed to cover only the case in which
such a person also acted on behalf of the State of origin,
because then it would not be clear under whose control
he or she operated, whereas if the person no longer acted
as a State organ, the problem of attribution of conduct to
the State did not arise. A similar remark could be made
in reply to a question by Mr. Economides on whether article 5 should also refer to the case of an official of an
international organization who was placed at the disposal
of another organization.
55. On a point by Mr. Brownlie, he said that draft article 5 had to be different from articles in the draft on
responsibility of States; there, the question was whether
an individual’s conduct could be attributed to a State, and
the word “control” was used, whereas in the current case,
the question was whether conduct was to be attributed to a
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State or to an international organization. In any case, conduct would be attributed to a subject of international law.
56. As he had noted in his report, ultra vires conduct
could be considered from two different angles. One was
the legality of ultra vires conduct, and then, as suggested
by Mr. Pambou-Tchivounda, the Commission might have
to look to the reasons for such conduct. However, considered from the perspective of responsibility of international
organizations, the legality of ultra vires conduct was not
decisive. An international organization should not be
allowed to disclaim attribution because of the ultra vires
nature of its conduct if the actions of the organ, official
or agent related to the functions entrusted to them. Seen
from that angle, the Commission did not have to take up
the question of validity.
57. Acknowledgement of conduct by an international
organization did not imply that the same conduct could no
longer be attributed to a State. A reference in the commentary might be sufficient to allay Mr. Yamada’s concern in
that regard. Mr. Economides and Mr. Rodríguez Cedeño
had rightly stressed the need for acknowledgement to be
consistent with the existing rules of the organization. He
was reluctant to endorse their suggestion that some wording should be added to article 7. To do so would depart
from the parallel with article 11 of the draft on responsibility of States, while a similar concern could also be
expressed with regard to States. Moreover, it would not
be easy to identify which rules of the organization specifically related to the question.
58. Despite some criticism, the general sense of the
discussion seemed to have been that all four draft articles should be referred to the Drafting Committee, and
he therefore proposed that the Commission should decide
accordingly. The remaining question was whether the
Drafting Committee should also be instructed to draft a
provision parallel to article 9 of the draft articles on State
responsibility, as suggested by Mr. Momtaz, Mr. Pellet
and Mr. Kolodkin, and possibly also provisions parallel to
other articles. That was the matter with respect to which
he had mentioned an analogy when introducing his second report. He had not couched his suggestion in general terms, as Mr. Pambou-Tchivounda had alleged, but
had referred only to those organizations which exercised
control over a territory in the way that States did, and to
the extent that they actually exercised that control; only
then could an analogy be drawn. Although there were a
few organizations that exercised control over a territory,
the cases were limited. Moreover, instances such as those
cited in articles 9 and 10 on State responsibility were rare,
and he personally would prefer to see some wording in the
commentary explaining why the draft articles departed
from those on State responsibility.
59. The CHAIRPERSON asked whether the Commission was ready to refer draft articles 4 to 7 to the Drafting Committee and to request the Drafting Committee to
elaborate some paragraphs in the commentary, explaining
why the approach taken differed from the one used in the
articles on State responsibility.
60. Mr. PAMBOU-TCHIVOUNDA asked whether it
was part of the Drafting Committee’s work to help prepare the commentary.
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61. The CHAIRPERSON said that, as a number of
members of the Commission had proposed including in
the draft articles other provisions modelled on those of the
articles on State responsibility, he was suggesting that the
Drafting Committee should be used as a forum in which
to discuss ideas for possible inclusion in the commentary. The Special Rapporteur would doubtless appreciate
such assistance. On that understanding, he took it that the
Commission wished to refer draft articles 4 to 7 to the
Drafting Committee.
It was so decided.
Organization of work of the session (continued)*
[Agenda item 1]
62. Mr. RODRÍGUEZ CEDEÑO (Chairperson of the
Drafting Committee) announced that the Drafting Committee on the topic of responsibility of international
organizations would be composed of Mr. Candioti, Mr.
Chee, Mr. Economides, Ms. Escarameia, Mr. Kabatsi, Mr.
Kolodkin, Mr. Koskenniemi, Mr. Mansfield, Mr. Momtaz,
Mr. Niehaus, Mr. Yamada, and Mr. Comissário Afonso
(ex officio).
The meeting rose at noon.

2804th MEETING
Wednesday, 26 May 2004, at 10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Al-Baharna, Mr. Brownlie, Mr. Candioti,
Mr. Chee, Mr. Comissário Afonso, Mr. Daoudi, Mr. Dugard, Mr. Economides, Ms. Escarameia, Mr. Fomba, Mr.
Gaja, Mr. Galicki, Mr. Kabatsi, Mr. Kateka, Mr. Kolodkin, Mr. Koskenniemi, Mr. Mansfield, Mr. Matheson, Mr.
Momtaz, Mr. Niehaus, Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño, Ms. Xue,
Mr. Yamada.

International liability for injurious consequences
arising out of acts not prohibited by international
law (international liability in case of loss from
transboundary harm arising out of hazardous
activities) (A/CN.4/537, sect. C, A/CN.4/540,1 A/
CN.4/543,2 A/CN.4/L.661 and Corr.1, A/CN.4/L.662)
[Agenda item 4]
Second report of the Special Rapporteur
1. Mr. Sreenivasa RAO (Special Rapporteur), introducing his second report on the legal regime for the
Resumed from the 2797th meeting.
Reproduced in Yearbook … 2004, vol. II (Part One).
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allocation of loss in case of transboundary harm arising
out of hazardous activities (A/CN.4/540), said that the
first part of the report contained the comments of States
at the fifty‑eighth session of the General Assembly on the
main issues concerning allocation of loss. For the sake
of convenience, the issues were classified under various
headings (see chapter I of the report). States seemed fortunately to agree on a number of subjects. While the Commission should have a fuller discussion on the subjects
identified, it was also important not to question what had
been agreed on by reopening the debate on issues already
resolved. No matter what efforts it made, the Commission
would never achieve a perfectly organized text, owing to
the very nature of the topic.
2. In his conclusions, set out in paragraph 36 of the
report, the first point on which there appeared to be general agreement was that the legal regime to be elaborated
must be both general and residual. That meant that the
Commission must avoid issues of private international
law, it should not become involved in the harmonization
of national laws and it should not reopen the discussion
on questions that had been settled under the topic of State
responsibility. The Commission should accordingly not
try to elaborate an unduly detailed or legislative text. It
was necessary to leave enough room for States to apply
the regime in a way that best corresponded to their own
situation.
3. As to the scope of the topic, covered in conclusion
2, there appeared to be agreement on the fact that it must
be the same as that of the draft articles on prevention of
transboundary harm from hazardous activities,3 with the
result that the same threshold had to be maintained, that
of “significant harm”.
4. Conclusions 3 to 7 dealt with a situation in which
damage occurred despite the precautions taken, and with
compensation for victims. The fundamental principle
must be that, insofar as possible, innocent victims must
not be left to bear the loss. Any scheme for the allocation of loss placed the duty of compensation first on the
operator. The operator was required not only to take the
necessary measures as part of the requirement of prevention and to show appropriate financial guarantees, but also
to equip himself with the necessary contingency plans and
emergency preparedness. In practice, however, an operator had never been allocated the full share of loss. That
being so and in order to protect potential victims, it was
necessary to provide for compensation through supplementary sources of funding.
5. With regard to the definition of “damage” eligible for
compensation, there was wide agreement that it should
cover damage to persons and property, including elements
of State patrimony and natural heritage, as well as damage
to the environment or natural resources within the jurisdiction or in areas under the control of a State. For some,
damage to the environment per se—namely, to the global commons—should not be left uncovered. That issue
raised enormous difficulties, since there was no commonly
agreed definition of the global commons. The reference
was generally to the high seas, Antarctica and outer space,
3

See 2797th meeting, footnote 3.

whose protection was provided for under special regimes.
Another difficulty derived from the fact that the sources
of damage to the environment were many and complex
and it was therefore difficult to establish liability. Questions of the liability of the State and other problems such
as establishing the causal connection and quantification
of damage were some of the stumbling blocks that stood
in the way of constructing a liability regime for the global
commons. He outlined a number of areas for consideration in conclusion 8, paragraphs (a) and (b).
6. Turning to conclusion 9, he said that the State’s role
in any scheme for the allocation of loss was another issue
that should be looked into. The question was whether it
was desirable to impose on the State the obligation to
earmark funds to meet the shortfall where requests for
compensation far exceeded the operator’s share. There
was virtually unanimous agreement that there must be
a supplementary funding system in which several actors
would participate, but there did not seem to be consensus on the idea of imposing an obligation on the State,
its share being considered merely as a contribution. Any
scheme of allocation of loss that went beyond the operator’s share would have to be treated as the progressive
development of the law. There was also disagreement on
the degree of detail that should be included in the scheme
for the allocation of loss. However, if State responsibility
was to remain general and residual, care should be taken
to ensure that the text was not too detailed.
7. As to the form that the draft principles should take,
he stressed that there was a large diversity of preferences
and practices among States concerning the principles that
constituted a regime of international liability and that, in
the light of the considerations outlined in conclusion 10,
he had deemed it useful to present the recommendations
in the form of general principles with explanations, but he
was open to any other suggestion.
8. He had accompanied the 12 proposed draft principles included in the last part of the report with as many
explanations as it had been possible to provide in the time
available. The explanations were not traditional commentaries, but very general proposals which contained
only the seed of an obligation, and were intended to bring
together a wide range of information to be considered by
States themselves when they applied the legal regime in
question. The different sources were clearly identified so
that there would be no confusion as to the “fatherhood” of
the ideas and concepts explained.
9. He drew attention to draft principle 2 containing a
definition of the terms used and, in particular, to paragraph
(a), which he read out in full, and paragraphs (b), (c), (e)
and (h). The concept of damage, including measures of
reinstatement of the property, went far beyond what was
accepted in writings on the subject and in practice, but
if it was presented as progressive development and not
imposed, there was a good chance that States would gradually include some elements of it.
10. Draft principle 3 stated the main objective, which
was cost internalization, as well as the objective of protection, restoration and clean-up of the environment.
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11. On the subject of principle 4, he said that he shared
the view that there were in fact not two alternatives, but
only one. He had nevertheless wanted to make it clear
that, in some people’s view, there were indeed two alternatives, so as to allow the members to make up their
own minds. From the lengthy debates on the question of
transboundary liability that had taken place both in the
Commission and in the Sixth Committee of the General
Assembly, it had clearly emerged that, in any scheme for
the allocation of loss, it was the operator who bore the primary responsibility. However, the definition of the operator was not very clear. It varied over time and also, for
example, according to the national law or even the activity concerned. The same applied to the choice of joint and
several liability, which must be left to States.
12. Draft principle 8 concerning the availability of
recourse procedures was one of the most important and
must definitely be incorporated in the scheme, although
without recognition and enforcement of judgements,
it was only to be hoped that those recourse procedures
would be effective.
13. Draft principle 10 was intended to comply with the
request of some members who wanted a provision to be
included on the settlement of disputes. Draft principle 11
was designed to make it clear that the draft was a working
basis only, to which States were invited to add.
Organization of work of the session (continued)
[Agenda item 1]
14. Mr. CANDIOTI asked whether the intention was to
have a debate on the second report of the Special Rapporteur on the legal regime for the allocation of loss in case
of transboundary harm arising out of hazardous activities
and the 12 proposed draft principles as a whole. He wondered whether it might not be preferable, as had been the
case with other draft articles, to divide the principles into
groups or segments, depending on whether they related,
for example, to scope, reparation or compensation or procedural questions.
15. Mr. Sreenivasa RAO (Special Rapporteur) said that
it all depended on the time available to the Commission.
In his view, it would be entirely possible to divide the
discussion into two halves, with the first concentrating on
procedure and the other on substance. He recalled, however, that the Commission’s intention was to complete its
consideration of the second report during the current session. It was for the Commission to decide, but personally
he considered that members should be free to contribute
as and when they wished.
16. Ms. XUE suggested that the Commission should
begin by discussing chapters I and II of the report, with
particular emphasis on chapter II, which contained the
Special Rapporteur’s general conclusions and provided
the main focus of the report, whereas chapter I contained
explanations of how the Special Rapporteur had reached
his conclusions. Only when the Commission had a clear
understanding of the whole report could it do justice to the
proposed draft principles.
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17. Mr. PELLET said that he could not agree with Ms.
Xue. Chapters II and III could not be treated separately
and the proposed draft principles could be understood
only in the light of the Special Rapporteur’s general conclusions. If it was decided to divide the discussion into
several parts, the only proper way to proceed would be for
the Commission first to consider the form of the draft and
then to turn its attention to the substance. He himself was
in favour of the Special Rapporteur’s sensible suggestion
that it should be open to members to contribute as they
saw fit, so long as time constraints allowed.
18. He also wondered what the Commission would do
with the draft principles once it had considered them. He
would prefer that they should not take the form of draft
articles. It would also be best if they were not referred to
the Drafting Committee as a single text, since that would
entail an enormous amount of work.
19. Mr. KATEKA said that members should be free to
express their views on the whole of the report or chapter
by chapter. In his view, the draft principles were essentially draft articles, but it was for the Commission to
determine what form they should take at a later stage. He
did not see why the whole text should not be referred to
the Drafting Committee, which had had to deal with far
more extensive texts in the past.
20. Mr. CHEE said that he fully supported Mr. Pellet’s
view. The first three chapters must be treated together.
As for the form that the draft text would take, his preference would be for a set of draft principles, in view of the
explanations accompanying them, which were submitted
mostly in the form of a declaration.
21. Mr. BROWNLIE said that it would be extremely difficult to have a preliminary discussion about the organization of the text without touching on matters of substance.
What appeared to be a drafting problem often concealed
a problem of substance. The Commission should begin
with a general debate and, once the main lines of discussion became apparent, it could turn to the question of the
form that the draft text should take. He was not sure that
it should take the form of draft articles, but, in any case, it
would be a mistake for the Commission to reach a premature decision by default during a debate on organization
of work.
22. Mr. KOSKENNIEMI said that it seemed imperative
that the Commission should hold a general discussion on
the gist of the report which had been submitted to it before
going into drafting questions or questions of form. His
only concern was that the Commission should have a sufficient amount of time to discuss the core of the report,
namely chapter II. Questions about the form that the draft
principles should take were of secondary importance.
23. Mr. PAMBOU-TCHIVOUNDA said that the first
three chapters of the report were interconnected and that
the various points under consideration should not be separated. As the Commission’s session had two parts, he
wondered whether it would not be possible to devote the
first part to a discussion of the Special Rapporteur’s general conclusions—in other words, the substance—and to
discuss the draft principles or articles during the second
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part. The Special Rapporteur seemed to have submitted
the draft principles in order to prompt reactions from the
Commission, possibly with a view to improving them,
going into them in greater detail or even recasting them.
Spreading the debate over both parts of the session would
be a way of meeting those expectations.
24. Mr. Sreenivasa RAO (Special Rapporteur) said
that the conclusions that he was submitting in his second
report were not significantly different from those that
he had reached in the first report.4 The Commission had
therefore already had a chance to discuss some of them
and, in the text under consideration, he was only repeating
them or trying to shed further light on them. As far as the
form of the draft principles was concerned, he personally
had no objection to them being referred to as draft articles. It would, of course, be wise to discuss the general
principles—the conclusions—before going on to form.
He invited members to put forward any comments that
they might wish to make, in a productive manner.
25. The CHAIRPERSON said that he believed that
there was general agreement on considering the report as a
whole, without splitting up or fragmenting the discussion
too much. In their statements, the members could refer to
the report as a whole. Nevertheless, in order to facilitate
and focus the discussion, he suggested that it should be
divided into two parts, the first on the Special Rapporteur’s general conclusions and the second on recommendations concerning the draft principles that he proposed.
Any members who so wished could, during the first part
of the general debate, express their views on the form of
the draft text and on the chapter relating to the comments
of States on the main issues concerning allocation of loss.
The Secretariat had informed him that the Commission
had plenty of time to complete the debate and then refer
some principles to the Drafting Committee in accordance
with its usual practice. If he heard no objections, he would
take it that the members of the Commission agreed to follow the procedure that he had just outlined.
It was so decided.
The meeting rose at 11.35 a.m.

2805th MEETING
Thursday, 27 May 2004, at 10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Al-Baharna, Mr. Baena Soares, Mr.
Brownlie, Mr. Candioti, Mr. Chee, Mr. Comissário
Afonso, Mr. Daoudi, Mr. Dugard, Mr. Economides, Ms.
Escarameia, Mr. Fomba, Mr. Gaja, Mr. Galicki, Mr.
Kabatsi, Mr. Kateka, Mr. Kolodkin, Mr. Koskenniemi,
Mr. Mansfield, Mr. Matheson, Mr. Momtaz, Mr. Niehaus,
Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa Rao,
Mr. Rodríguez Cedeño, Ms. Xue, Mr. Yamada.

International liability for injurious consequences
arising out of acts not prohibited by international
law (international liability in case of loss from
transboundary harm arising out of hazardous
activities) (continued) (A/CN.4/537, sect. C, A/
CN.4/540,1 A/CN.4/543,2 A/CN.4/L.661 and Corr.1,
A/CN.4/L.662)
[Agenda item 4]
Second report of the Special Rapporteur (continued)
1. The CHAIRPERSON invited the members of the
Commission to comment on the Special Rapporteur’s second report on the legal regime for the allocation of loss
in case of transboundary harm arising out of hazardous
activities (A/CN.4/540).
2. Mr. BROWNLIE said that, given the unusual subject matter and the form proposed—namely, draft principles—the question as to whether the Commission should
refer the text to the Drafting Committee was a much more
complex one than it would normally be. Moreover, the
report in general, and in particular the draft principles,
posed structural questions, and it would be very difficult
and perhaps pointless to try to divorce the two.
3. His first point was a general policy concern. The topic
had an economic background, and the Commission was
probably in need of some expert input in that area. Even
affluent States based on the rule of law were reluctant to
provide substantial legal aid in ordinary cases, and much
less so in relation to inter-State or other international
claims. Thus, the likelihood of States producing a Statesupported supplementary compensation fund of the type
envisaged in draft principle 5 seemed negligible. Hence
the need for some kind of background social policy and
economics expertise in that context.
4. His second general point was that the relationship
between such State-provided compensation and the availability of recourse procedures, provided for in principle 8, was difficult to understand. There was an obvious
analogy between the availability of recourse procedures
and the concept of provision of local remedies. The question arose as to whether such State-supported compensation would be conditional on exhaustion of the recourse
procedures. Local remedies were a two-sided coin; on
the one hand, the territorial sovereign should provide
claimants with adequate procedural justice; on the other,
recourse to the court system might be a prior condition to
any sort of supplementary compensation, or indeed to any
compensation at all.
5. Similarly, he was uncomfortable about the role of the
operator. It was currently fashionable to fix responsibility
on the operator, who might conceivably have a long purse,
and was thus an attractive scapegoat. However, from the
point of view of international law and, indeed, even from
that of public law, it was the Government which had a
broad duty to control and restrain activities which might
cause transboundary damage on its territory, and that duty
1

4

Yearbook … 2003, vol. II (Part One), document A/CN.4/531, p. 71.

2

Reproduced in Yearbook … 2004, vol. II (Part One).
Ibid.
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included controlling operators. Fixing responsibility on
the operator as a first step might act as a shield for the
Government, which had a duty to control operations on
its territory.
6. A related question had to do with the awkward distinction between recourse procedures within the States concerned—the analogy with the local remedies rule—and
dispute settlement, which was assumed to be a classical
inter-State procedure, as set forth in draft principle 10. He
had no objection to that; the problem was the relationship
between the recourse procedures, which involved internal recourse within the States concerned, and the classical
international dispute-settlement regime envisaged in draft
principle 10.
7. There seemed to be an underlying structural problem in the draft principles, especially in draft principle
3, paragraph 1, and in principles 4, 8 and 10, in respect
of a situation in which one of the States concerned was
the victim or one of the victims. That included damage to
the environment and forms of damage which, prima facie,
would affect the State and its assets.
8. He had no firm view on whether the time had come
to refer the material to the Drafting Committee. However,
the Commission should do so only if there had been a
full debate with sufficient contributors to provide adequate guidance to the Drafting Committee. Otherwise, the
Commission might need to ask the Special Rapporteur to
redraft the report in the light of members’ criticism.
9. On the question of form, he agreed that the product,
if any, should be a residual regime of some kind; that
pointed the way to a framework convention. However,
until the Commission had shown its hand on a number of
key questions, it was difficult to decide what form should
be adopted.
10. The CHAIRPERSON, speaking in his capacity as
member of the Commission, said that Mr. Brownlie’s
comments highlighted the difficulties facing the Commission. The time had come either to agree on the basic
approach and underlying principles, whether by reaching a consensus or holding an indicative vote, or else to
conclude that the discussion was deadlocked and that the
topic should be abandoned.
11. It was his understanding that, in adopting the Special Rapporteur’s first proposals, the Commission had
endorsed the idea that the operator and the State were
under an obligation to exercise due diligence; the next
question was what happened if due diligence failed to
avert harm. The Commission must decide whether, in
such a situation, the innocent victim was or was not to
receive compensation. If it was decided that the victim
should be compensated, it must then be decided who was
to provide compensation. He personally was convinced
that the operator and the State would have to take upon
themselves the obligation to provide some kind of compensation to the innocent victim, who was fully entitled
to such compensation. However, the operator could not
be made to bear the entire burden: its liability must be
limited, because no insurance company would insure
a risk the potential dimensions of which were unclear.
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The Commission needed to agree that the liability of the
operator must be limited; thereafter, the extent to which
the State also incurred liability could be discussed.
12. Unless the Commission could agree on the two basic
principles to which he had referred, he saw no point in a
referral to the Drafting Committee, which would merely
repeat the discussions already held in plenary. The second
report contained all the material, all the views of members
were known, and the Commission must take decisions
in plenary before referring the proposals to the Drafting
Committee. At some point, he intended, in his capacity
as Chairperson of the Commission, to consult with the
membership on what course of action should be taken if
no agreement could be reached on the basic principles.
13. Mr. PAMBOU-TCHIVOUNDA welcomed the Special Rapporteur’s incisive and informative second report,
in which he had rightly drawn upon the Sixth Committee’s comments on his first report.3 Convinced that the law
must be an instrument at the service of justice, the Special
Rapporteur had argued in favour of an equitable balance
of interests, one of the key principles of the draft articles
on prevention of transboundary harm from hazardous
activities adopted by the Commission in 2001,4 which in
the second report acquired a new face as the principle of
allocation of loss. Nor had the second report neglected
the immaterial dimension, that of the common heritage of
humanity, namely the environment, which was made one
of the beneficiaries of the principle of allocation of loss.
14. That was the spirit, and indeed the essence, of the
second report. He would now focus on a number of specific points, starting with the phrase in the title, “the legal
regime for the allocation of loss”. The concept of “loss”
had already been used in the Special Rapporteur’s first
report. For his part, he had expressed his dislike of the
term at the previous session, and he was now more than
ever convinced that it was inappropriate, for at least two
reasons.
15. Firstly, in draft principle 2, paragraphs (a), (b) and
(d) to (k), “loss” was just one of the forms that transboundary harm might take, and there was thus a danger of
confusing species and genus. If “loss” went hand in hand
with “allocation”, then “harm” went hand in hand with
“compensation”, of which allocation of loss was nothing
more than a modality.
16. Secondly, draft principles 3, 4, 7 and 8 assigned
another function to the concept of loss: as the consequence of harm, rather than its cause. The relationship
between cause and consequence must be borne in mind
at all times, even if in everyday usage “loss” and “harm”
were sometimes used interchangeably. Accordingly, the
title could be reworded to read simply: “Legal regime of
compensation for transboundary harm arising out of hazardous activities”.
17. Turning first to the general conclusions of the Special Rapporteur, which appeared in paragraph 36 of the
report, he wondered how the residual regime envisaged
3
4

See 2804th meeting, footnote 4.
See 2797th meeting, footnote 3.
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by the Special Rapporteur would operate in relation to
provisions of an agreement, if its provisions did not have
the same force as such an agreement. Could it or should it
be less valid than the “relevant rules of State responsibility”? The Special Rapporteur did not answer that question, though he saw the scope of the draft principles as
coterminous with the scope of the draft articles on prevention of transboundary harm from hazardous activities.
Such an approach meant that the current exercise should
be seen as the necessary practical complement to the draft
articles on prevention, in the form of technical implementing provisions. Yet the Special Rapporteur seemed to
wish to dissuade the Commission from opting for such an
outcome, preferring to present the international community with a list of general principles. He was thus strongly
tempted to dismiss the whole exercise as futile, particularly since the report made it clear that there was no point
in reverting to questions already settled in the draft articles on prevention.
18. Secondly, the draft principles placed the duty of
compensation first on the operator, requiring him or her to
obtain insurance coverage and offer financial guarantees.
That approach made possible a balanced appreciation of
the scope and limits of his or her liability to compensate.
In a period of technical innovation, when, with a view to
maximizing profits, production centres could be relocated
in any part of the globe, draft principle 4, alternative B,
placed liability for prompt and adequate compensation
squarely at the door of the operator. However, he would
prefer to see the draft principle reformulated so as to combine elements of both alternative A and alternative B in
order to reflect the primary liability of the operator and the
residual liability of the State. Specific provision should be
made for prompt and adequate compensation in cases in
which the State might itself be the operator of an activity, in areas such as national defence, as a result of which
innocent victims might suffer harm. Further thought
should therefore be given to the principle of prompt and
adequate compensation by the State itself.
19. His third point concerned cases in which the victim
of harm was the environment itself; by devoting attention to the issue, the Special Rapporteur showed himself
to be in tune with the times. The concept of the environment as victim was not to be confused with that of global
commons under the jurisdiction of a State and was therefore difficult to define from the technical or legal point
of view. The environment formed the very framework
of life, ensuring global and planetary equilibrium. It was
therefore only right that the United States should be concerned about the equatorial forests of Africa, or that France
should be concerned about the drying up of the River
Niger. Yet it was inconceivable that United States space
exploration programmes could be called into question by
pleas on behalf of the environment by African States or
non‑governmental organizations. The question therefore
arose as to who could invoke the law in the case of environmental damage. One solution would be to authorize
any entity that was capable of doing so to sue the operator; alternatively, only States should have the power to sue
other States that had authorized the activity in question. In
either case, however, the question remained: who would
have the power to authorize such an entity or State to sue
the wrongdoing operator or State, and before what courts?

The Special Rapporteur, in that context, called on States
to incorporate environmental concerns in their industrial,
research and development policies. It was to be hoped that
other States would follow the example of France, which
had just adopted a 10-article Environmental Charter, in
the form of a constitutional law. That was evidence of the
extent to which the Commission’s concerns were in tune
with the times.
20. He reserved the right to revert to the topic at a later
stage, particularly with regard to questions concerning the
form and substance of the draft principles.
21. Ms. ESCARAMEIA said that while she welcomed
the fact that the report reflected statements of position
made by States in the Sixth Committee, which would
greatly assist the Commission in its policy choices, she
regretted that environmental or management experts and
non-governmental organizations had not been consulted.
Moreover, a number of the comments made within the
Sixth Committee had not been brought out sufficiently in
the report. Firstly, delegations had felt that the title of the
study—“Allocation of loss”—was a departure from the
“polluter pays” principle. Secondly, according to paragraph 145 of the topical summary, prepared by the Secretariat, of the discussion held in the Sixth Committee of
the General Assembly during its fifty‑eighth session (A/
CN.4/537), some delegations had expressed the view that
the most appropriate form for the work on liability was
a convention. Thirdly, more should have been made of
the insistence by several delegations that effective dispute
settlement arrangements should be included. Fourthly,
many delegations had said that if, as was desirable, the
work on allocation of loss was to have the same scope as
the draft articles on prevention, the threshold of significant harm should also be the same. If that position was
accepted, it also followed that draft articles should be the
natural form for the work to take. Fifthly, in view of paragraph 131 of the topical summary, she thought that the
report did not adequately reflect the desire in the Sixth
Committee to highlight the role of States. Several delegations had insisted on “absolute State liability”.
22. With regard to the general conclusions, which
appeared in paragraph 36 of the report, she said that, in
discussing supplementary funding in conclusion 7, the
Special Rapporteur made no mention of the possibility of
direct provision of general funds by the State. There had
been disagreement on the question in the Sixth Committee and the Commission should give it further thought. As
for conclusion 8, she fully endorsed the Special Rapporteur’s approach: damage to the global commons should be
covered. She also endorsed the interpretation of the role
of the State in conclusion 9, although she herself would
favour more active supplementary funding on the part of
the State. As to the format (conclusion 10), she reiterated
that she was in favour of a convention containing articles,
albeit of a general nature, rather than a soft-law approach
involving the formulation of principles.
23. Turning to the principles themselves, she said that
draft principle 1—or at least the commentary thereto—
should contain an explanation of the term “significant”
transboundary harm. In draft principle 2, the word “victim” should also be defined, as the suggestion was that a
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victim could be a person, a State and also, possibly, the
environment. Draft principle 3 seemed both too general
and too full of caveats. For example, she did not see what
purpose was served by the word “entirely” in the phrase
“ensure that victims are not left entirely on their own”,
which implied that the victim must bear some part of the
burden. Similarly, in draft principle 4, paragraph 3, States
were effectively given carte blanche to act in any way
they wanted. As for draft principle 5, it should be borne
in mind that specific regimes already existed attributing
strict liability to States, as in the case of space industries.
24. Draft principle 7 also gave cause for concern: the
phrase “where appropriate”, in paragraph 2, effectively
gave States the option of absolving themselves of responsibility for arranging for response action to be taken.
With regard to draft principle 8, she would like to learn
more about the relationship between internal remedies
and international dispute settlement mechanisms: the
Commission might seem to be creating mechanisms that
required people to go through the internal procedures of
a foreign State. Lastly, with regard to draft principle 10,
several delegations to the Sixth Committee had insisted
that the principles should contain an effective dispute settlement mechanism. Settlement “by mutual agreement”,
as provided for in the draft principle, was already available. Provision of a proper dispute settlement mechanism
was the only guarantee that States would address the
problem.
25. The Commission should engage in a serious debate
on the draft principles before they were referred to the
Drafting Committee. Perhaps a working group could be
set up to identify problems raised by each of the principles
and to help determine policy choices.
26. Mr. PELLET said that the Commission’s special
rapporteurs inevitably had differing styles, methods and
temperaments. The Commission was not a tea parlour or
a diplomatic forum, and only if its members were frank
in voicing their disagreements could its work progress.
The Special Rapporteur had confessed to expectations
that there would be strong resistance to his report from a
certain quarter, and that was indeed the case. His reservations revolved around three points.
27. The first was that he retained very serious reservations about the topic itself. The second report had done
nothing to dispel his conviction that it was not amenable to codification, even in a very broad sense and incorporating a strong dose of progressive development. The
crux of the issue was what concrete commitments States
were ready to make; yet the Special Rapporteur proposed
absolutely no form of concrete, practicable, self-executing commitment by States. Such commitments could be
entered into only through negotiations, something which
the Commission was not empowered to perform: it was
not a group of diplomats, whatever some of its members
might think. In his introductory statement, the Special
Rapporteur had himself conceded that the Commission
would never arrive at fully satisfactory solutions, and that
did not augur well for the future. However, he was aware
that he was fighting a rearguard action, since the Commission had, rightly or wrongly, decided to include the topic
on its agenda and the Sixth Committee had not objected.
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The Special Rapporteur had attacked the job with dynamism, competence and diplomacy.
28. Nonetheless—and therein lay his second objection—special rapporteurs bore particular responsibility in
the Commission’s work, and they should not simply bend
with the prevailing wind, especially on a topic as tempestuous as the present one, in which the wind threatened to
blow in all directions. He was firmly convinced that the
Special Rapporteur needed to chart a course for the Commission and hold closely to it. He strongly suspected that
the Special Rapporteur had a better idea of the course he
was steering than he was letting on.
29. His third objection was that the Special Rapporteur
proposed a package of draft principles in his report which
he asked the Commission to send, intact, to the Drafting
Committee. That seemed to him to be an attempt to force
the issue. Each and every one of the principles merited far
more serious and thorough discussion based on detailed
studies. It was good that the Commission should have an
overview of what the Special Rapporteur had in mind, but
once the principles had been accepted, or indeed rejected,
precedents and practice and the formulation and practical
implications of the principles must be explored. It would
not be appropriate for the Drafting Committee to do all
that work on its own.
30. Having made those remarks, he could now say that
he had liked the second report and believed that it provided a good basis for a general discussion, including an
objective review of positions taken by States and an outline of the problems that arose. On the other hand, he did
not think that the report contained sufficient material for
the Commission to take a properly founded position on
each of the 12 principles contained therein. It had cleared
the ground, but much more material was needed on each
of the principles.
31. As to the form of the project, that was probably the
only question to which the Commission could and should
give a firm reply at the current session. The form that a
project took frequently had a strong influence on its content. If it was to take the form of draft articles which would
ultimately become a convention, the present project must
be, firstly, detailed and specific—which was not yet the
case—and, secondly, acceptable to States. Yet, as the Special Rapporteur repeatedly stressed in his report, it was
impossible at the present stage for the Commission to go
into detail, and he had accordingly proposed only very
general principles. That, in his own view, was the right
decision: the only thing that the Commission could come
up with, without recourse to expert studies, was principles. It was for diplomats and governmental experts, not
for independent legal experts, to find ways of implementing those principles.
32. He thus thoroughly approved of the Special Rapporteur’s decision to couch his proposals in a form that
was somewhat out of the ordinary, namely draft principles rather than draft articles. Some members had already
objected, saying that the usual practice should be followed.
It was clear that those members regarded any departure
from the usual practice as the most heinous of crimes.
Like a number of Governments, he personally hoped that
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the Commission would eventually adopt a draft declaration of non-binding guiding principles, to assist States in
their negotiations in specific cases.
33. If that was indeed the idea, it would certainly have
very marked consequences for the wording of the proposals for principles. To take an example: some of his colleagues had said in informal discussions that if the draft
was to be adopted as a declaration, it would be absurd to
include in it a provision like draft principle 10 on settlement of disputes. He was not so sure of that. True, the
version proposed by the Special Rapporteur was debatable: one could not impose on States binding means of
settling disputes concerning the interpretation or application of a non-binding instrument. On the other hand, nothing prevented one from indicating that disputes arising in
the application of the principles to be set out in the future
declaration should be resolved through peaceful means.
As to the substance of the provision, he had doubts about
its usefulness in its current, very general form. Perhaps
something less self-evident could be said; after all, the
obligation to settle disputes peacefully was a generally
accepted principle of international law.
34. As to the other principles proposed, he fully agreed
with the Special Rapporteur that coherence was needed.
The scope ratione materiae of the future declaration
should be the same as that of the draft on prevention of
transboundary harm from hazardous activities adopted by
the Commission in 2001. In that case, however, he saw
no reason not to reproduce the definitions of terms used
in the earlier draft. It might be necessary to depart from
those definitions where there was good reason to do so,
but no sufficiently good reasons had been provided so far.
The same was true of draft principle 1 on the scope of
application.
35. In his view, it was rash to embark on a definition of
the environment in draft principle 2 (c). If such a definition was to be developed, it must be founded on a meticulous study of precedents. One of his students who had just
defended an excellent thesis on responsibility for largescale environmental damage had had to devote more
than 50 pages solely to the question of a definition of the
environment, and, even so, he was not sure that she had
exhausted the topic.
36. Some secondary issues also merited attention. Thus,
for instance, “cultural heritage” was a phrase used in article 2, paragraph 10, of the Convention on Civil Liability for Damage Resulting from Activities Dangerous to
the Environment; yet a resolution adopted in 1997 by the
Institute of International Law5 echoing its definition of the
environment studiously avoided the phrase “cultural heritage”. Hence it was by no means self-evident that the concept of “environment” included the notion of cultural heritage. He was currently neither for nor against including
that notion, but thought that its inclusion required fuller
justification.
37. He was perplexed about whether the draft was supposed to apply to the global commons. The arguments
5
Annuaire de l’Institut de droit international, vol.67-II (1998),
p. 476.

in conclusion 8 (a) (at paragraph 36 of the report) were
convincing, and at the end of the paragraph the Special
Rapporteur seemed to indicate that he had no intention of
including provisions on that subject in the present draft.
Yet paragraph (b) appeared to take the opposite position,
and no synthesis of the two positions was to be found in
the draft principles, although to judge by draft principle 3, paragraph 2, the Special Rapporteur seemed to have
decided in favour of including the concept.
38. Unlike several other speakers, he thought that the
idea of allocation of loss was a good one. In any case, it
had the major advantage of avoiding the insoluble problem of the translation of the word “liability” into French
and Spanish. The main problem was who would bear the
burden of loss. The draft seemed to be vague with regard
to the “polluter pays” principle, which in his view should
be stated more forcefully in alternative B for draft principle 4. A former member of the Commission, Mr. Hafner,
had written a note on that principle for the Working Group
on long-term programme of work, in which he had concluded that while it was not certain that the principle was
one of positive law, the principle itself merited in‑depth
study. He agreed with Mr. Hafner about the need for a
study, but was convinced that the principle was one of
positive law. It would be a shame if the “polluter pays”
principle suffered the same unenviable fate in the declaration as that reserved for the principle of precaution in the
draft on prevention. The “polluter pays” principle should
be clearly enunciated in the draft as the foundation for
allocation of loss.
39. The idea of liability of the operator as set out in
draft principle 4, alternative B, was worthy of support,
but he did not agree with the Special Rapporteur that that
alternative amounted to the same thing as alternative A.
It seemed to him that the two alternatives set out different and complementary principles. Alternative B enunciated, if not the “polluter pays” principle, at least that of
the primary responsibility of the operator. Alternative A
put forward the principle of the responsibility incumbent
upon the State to ensure that compensation was provided.
That principle should likewise be supported, given that
such responsibility on the part of the State was merely
secondary and in no way diminished the primary responsibility of the operator, namely an obligation to provide
compensation. In addition, the principle in alternative
A must not impose strict liability on the State, as it did
now, since the obligation was one of behaviour: the State
must take the necessary steps to make compensation possible, but was not directly placed under an obligation to
pay compensation. He did not see how the majority of
States, particularly small poor ones, could realistically
cope with a primary obligation to pay compensation. In
his view, the operator had a responsibility to pay compensation, whether or not it had shown due diligence, and
that was strict liability. The State, for its part, had only the
responsibility to show due diligence, and only if it failed
to acquit itself of that responsibility did it have an obligation to provide compensation in conformity with the rules
of international responsibility of the State for internationally wrongful acts. On the basis of those two positions,
which he had always espoused, practical means of providing compensation must be developed. However, he did
not see how the Commission could involve itself in ideas

Back to the contents

2805th meeting – 27 May 2004

for the creation of funds or insurance schemes, although
they were the logical consequence of the positions that he
had just outlined.
40. Referring to the frequent use in the report of the
phrase “innocent victim”, he said that despite his initial
protestations, the Special Rapporteur had now convinced
him that a distinction must be drawn between victims
uninvolved in the activity that had caused harm and those
who might have contributed to it. That did seem to be a
valid distinction, although it was difficult to see how factory workers, for example, could be anything other than
innocent victims. Yet the phrase was banished from the
text of the draft principles themselves, appearing only in
the explanations. Since the concept was a useful one, why
not use it in the draft? He agreed with Ms. Escarameia
that a definition of victims should be provided. That might
also be an opportunity to respond to the interesting question raised by Mr. Brownlie: could the State itself be a
victim? He himself believed that it could.
41. He had no objection to the general thrust of draft
principles 5 to 7, even though they seemed to relate
more to negotiations among States than to codification
and progressive development. In any event, they could
not be discussed properly without an exhaustive study
of international precedents and State practice, particularly in the insurance field. Principle 8, on the other hand,
seemed to be much more solidly substantiated. Principle
9 was absolutely necessary but the explanatory paragraph
needed to be expanded. The same was undoubtedly true
of draft principles 11 and 12. He had already covered draft
principle 10.
42. All the draft principles proposed by the Special Rapporteur in his excellent and stimulating report deserved
careful study with a view to their inclusion, in one form
or another, in a draft declaration of principles by which
States should be guided in their future negotiations on the
risks of transboundary harm. Nevertheless, the time was
not ripe for the draft principles to be referred en bloc to
the Drafting Committee.
43. Mr. Sreenivasa RAO (Special Rapporteur) said that
he would not respond to every comment that had been
made, although he had found them all to be quite helpful. If he had not put forward some of the proposals that
he might have, it was because he had had to prepare the
report under severe time constraints. Moreover, the topic
was complex, and he had had to limit the report in order
to comply with the Secretariat’s policies concerning
documentation.
44. As to the debates in the Sixth Committee of the
General Assembly, he knew from personal experience
that it was not unknown for its members to speak off the
cuff, since they had often not been properly briefed on
the subject by their Governments; he himself had done
precisely that on numerous occasions. He therefore questioned how seriously one could take many of the views
expressed in that Committee. It was entirely possible for
the representa-tives of 189 Member States to fail to agree
on a single thing, a fact that made it almost impossible
for a special rapporteur to formulate valid conclusions.
In summarizing the debate on the current topic, he had
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had to make choices, since he could not simply cite the
numbers of delegations that had supported each position.
45. Turning to members’ observations regarding his
report, he said that the points raised by Mr. Brownlie
were worthy of consideration and that Mr. Pellet’s comments had been very helpful. However, he had hoped that
all members might have taken the approach adopted by
Mr. Pellet towards the end of his statement. If the Commission chose to focus only on operator liability, that would be
the end of the matter. Relief would be provided to victims
quickly within the means available, and if certain legal
claims were still pending, they could be pursued. Yet one
could not simply demand quick payment of compensation
to victims and still maintain that the requirement should
not be couched in soft law. In order to avoid the complexities to which a hard law approach would give rise, he was
prepared to say that, in the event of an injury, if the liable
party did not want to get involved with insurance claims
or to go to court, it simply needed to pay compensation.
That model was consistent with reality. His understanding
of allocation of loss was that it implied an effort to reduce
the legal technicalities and complexities that a victim had
to deal with before he or she could obtain any compensation whatsoever. It had been his hope that allocation of
loss would lead to the development of a model that would
prevent victims from simply rushing into a court of law
and only later finding out where they stood. He was trying
to develop that approach.
46. If the Commission wished to revert to the debate on
the conflict between private international law and public
international law, it would take a long time to reach any
outcome. On that point he and Mr. Pellet were in agreement. If, on the other hand, the Commission wished to be
provided with more supporting material on each principle,
he could take the time to provide it. However, that would
further delay the process, with no guarantee of a satisfactory outcome. To prolong that effort would only be to put
off the final day of reckoning. If the Commission focused
solely on the “polluter pays” principle, it would end up
with operator liability and nothing more. A huge amount
of material was available on that topic, and if that was the
direction the Commission wanted him to take, he could
draft a report on operator liability and submit it at the next
session. However, he needed guidance from the Commission. Far from “bending with the prevailing wind”, he had
no preferences regarding the direction that the Commission’s work on the topic should take. However, he was
willing to approach the topic with an open mind, and was
open to persuasion. He would not evade his responsibilities, but he needed more constructive, helpful suggestions
as to how he should continue his work and where it should
stop. Accordingly, he believed that the debate should concentrate on principles. If the Commission provided him
with clear guidance, he would carry on with his work from
there. The debate at the current meeting had clearly indicated the conceptual difficulties, the considerable amount
of work that lay ahead and the consensus that needed to be
built around the Commission’s future work on the topic.
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2806th MEETING
Friday, 28 May 2004, at 10.05 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Al-Baharna, Mr. Baena Soares, Mr. Brownlie, Mr. Candioti, Mr. Chee, Mr. Comissário Afonso, Mr.
Daoudi, Mr. Dugard, Mr. Economides, Ms. Escarameia,
Mr. Fomba, Mr. Gaja, Mr. Galicki, Mr. Kabatsi, Mr.
Kateka, Mr. Kolodkin, Mr. Koskenniemi, Mr. Mansfield,
Mr. Matheson, Mr. Momtaz, Mr. Niehaus, Mr. PambouTchivounda, Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño,
Ms. Xue, Mr. Yamada.

Diplomatic protection1 (continued)* (A/CN.4/537,
sect. B, A/CN.4/538,2 A/CN.4/L.647 and Add.1)
[Agenda item 3]
Report of the Drafting Committee
1. Mr. RODRÍGUEZ CEDEÑO (Chairperson of the
Drafting Committee), introducing the title and text of the
draft articles adopted by the Drafting Committee on first
reading (A/CN.4/L.647), said that, in accordance with its
work plan, the Commission had decided to complete the
first reading of the draft articles on diplomatic protection
at the current session, thus paving the way for the completion of its work on the topic in the final year of the current
quinquennium. The Drafting Committee was pleased to
report that it had completed its consideration on first reading of the entire set of articles on diplomatic protection,
on which it had held seven meetings from 4 to 21 May.
2. He thanked the Special Rapporteur, Mr. Dugard,
for his guidance and his cooperation with the Drafting
Committee and expressed appreciation to the other members of the Committee for their active participation and
cooperation.
3. The Commission had before it the completed first
reading of the draft articles on diplomatic protection, as
adopted by the Drafting Committee. In addition to the
draft articles adopted by the Commission in the previous two years, the Drafting Committee had also completed work on several other draft articles referred to it
in 2003 and at the current session. Furthermore, it had
undertaken a review of the draft articles as a whole and
had made several consequential changes, including to
the draft articles adopted in previous years. His introduction would therefore cover both the work done recently
and the amendments that it had been necessary to make
to provisions adopted in previous years. In most cases,
they had involved minor stylistic refinements to ensure
consistency.
* Resumed from the 2796th meeting.
1
For the text of articles 1 to 10 of the draft articles on diplomatic
protection provisionally adopted by the Commission at its fifty-fourth
and fifty-fifth sessions, see Yearbook … 2003, vol. II (Part Two),
pp. 34–35, para. 152.
2
Reproduced in Yearbook … 2004, vol. II (Part One).

4. Giving a brief overview of the structure of the draft
articles, which were divided into four parts, he said that
Part One dealt with general provisions and consisted of
two articles; Part Two was entitled “Nationality” and was
divided into three chapters containing draft articles 3,
4 to 8 and 9 to 13, respectively. Part Three was entitled
“Local remedies”, containing articles 14 to 16. Part Four
was entitled “Miscellaneous provisions” and contained
articles 17 to 19.
5. With regard to Parts One and Two, the provisions
adopted on first reading had been slightly reordered. The
draft articles adopted by the Commission at its fifty-fifth
session in 2002 had contained an article 3 in the part on
natural persons, paragraph 1 of which established the
principle that the State entitled to exercise diplomatic
protection was the State of nationality. That was the basic
premise of the entire draft articles, to which certain exceptions were recognized. The Drafting Committee had felt
that that provision was applicable to both natural and
legal persons and that it should therefore be situated in a
place that made that general applicability more evident.
The initial idea had been to place it in Part One, either in
article 2 or even in article 1. The Committee had decided
to situate it at the beginning of Part Two, since it related
only to the question of nationality which was covered
in that part, and to make it article 3 in a new chapter I
entitled “General principles”, which would accordingly
be applicable to both chapter II and chapter III. In addition, it was decided that former paragraph 2 of article 1,
which recognized the exception to the nationality rule as
set out in article 8, would be better suited as paragraph 2
of article 3. It had thus been reformulated to read: “Notwithstanding paragraph 1, diplomatic protection may be
exercised in respect of a non-national in accordance with
draft article 8.” Paragraph 1 thus established the default
position whereby it was the State of nationality of a person, whether natural or legal, that had the right to exercise
diplomatic protection. Paragraph 2 recognized the exception to that rule: that there were some exceptional cases in
which a State could exercise diplomatic protection over
non-nationals.
6. In summary, Part One, entitled “General provisions”,
remained substantially the same, except for the relocation
of article 1 (2) to article 3. No other changes had been
made to articles 1 and 2.
7. In Part Two, the articles had been organized into
three chapters. Chapter I, entitled “General principles”,
contained article 3, which had already been discussed.
Chapter II, entitled “Natural persons”, contained articles
4 to 8, which had been adopted by the Commission in
2002 and which the Drafting Committee had changed
very little. As already discussed, the former article 4 (1),
had been moved into new article 3. In addition, the title
of article 4 had become “State of nationality of a natural
person”, so as to align it with what had been adopted
for the equivalent provision for legal persons, namely
article 9.
8. The only substantive change considered by the Drafting Committee for that group of articles related to the
principle of continuous nationality set out in articles 5, 7
and 8. During the discussion on the equivalent provision
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in the context of legal persons—article 10—the Drafting
Committee had taken note of the fact that the Government of the United States had suggested, in its statements
in the Sixth Committee and in a communication to the
Commission, that the end point for the requirement of
continuous nationality should be the date of “resolution”
of the claim, not that of the “official presentation” of the
claim. The suggestion had been based on the decision of
an international arbitral tribunal acting in the context of
the North American Free Trade Agreement (NAFTA)3 in
the Loewen case, which had been handed down after the
Commission had provisionally adopted article 5 in 2002.
The tribunal had held that the rule of continuous nationality applied not only through the date of the presentation
of the claim, but also through the date of the resolution of
the claim.
9. The Drafting Committee had discussed the issue at
great length and had agreed that there was sufficient case
law in support of the proposition that, if a corporation
changed its nationality after the date of the official presentation of a claim, but before the resolution of the dispute,
in principle the State of nationality could no longer exercise diplomatic protection. However, the Committee had
been of the view that the relevant articles dealt with the
right of a State to exercise diplomatic protection and that
the relevant date, in addition to the date of injury, could be
only the date of the official presentation of the claim. As
drafted, the article could not subject the exercise of diplomatic protection to some future date of resolution of the
dispute. In addition, some members of the Committee had
found the requirement of continuous nationality until the
“resolution” of the dispute too restrictive and categorical.
References had been made to situations when there was
a change of nationality of a corporation by succession or
partition of a State. In the case of natural persons, marriage could result in a change of nationality. That was why
such a change of nationality after the date of the official
submission of a dispute and before the resolution of the
dispute should be considered in context. Questions had
also been raised as to the meaning of “resolution” of a dispute, which would not be the same as the date of an award
or a judgement. The Committee had, however, agreed that
a change of nationality of a legal or natural person subsequent to the date of the official presentation of a claim, but
before the resolution of the dispute or the date of an award
or a judgement, could have an effect on the entitlement of
the State of nationality to continue to exercise diplomatic
protection. For that reason, the Committee had decided to
retain the reference in the draft articles to the date of the
official presentation of the claim, but to elaborate in the
commentary on the effect of a change of nationality following that date. It had agreed that it was better to wait to
hear Governments’ views on that issue and to consider the
matter again on second reading.
10. Chapter III of Part Two was entitled “Legal persons” and contained draft articles 9 to 13, all of which had
been considered and adopted by the Drafting Committee
at the current session. He would therefore discuss each of
them in turn.
3
See Canada–Mexico–United States: North American Free Trade
Agreement, International Legal Materials (Washington, D.C.), vol. 32
(1993), p. 289.
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11. Article 9 corresponded to article 17 proposed by the
Special Rapporteur. It dealt with the question of the State
of nationality for purposes of diplomatic protection of
corporations. The Committee had first dealt with the situation of corporations, since they were the classic example
of the type of legal persons on whose behalf diplomatic
protection could be exercised. There were, of course,
other types of legal persons that could seek the protection
of their national States. That issue would be discussed in
due course.
12. In considering article 9, the Commission had based
itself on a proposal made by the Special Rapporteur in
his fourth report,4 which had been considered at the 2003
session. Following the discussion in plenary, an openended working group had been established to consider
the article, primarily with a view to the inclusion of the
concept of an appropriate link between the corporation
and the State of nationality. The working group had subsequently held two meetings and had agreed on the basic
policy underlying the provision; it had prepared a revised
draft of the article, including several alternatives, which
had subsequently been referred to the Drafting Committee. It had been decided that the Drafting Committee
would immediately consider the article in order to take
advantage of the time available then and while the discussion of the working group was still fresh in the minds of
members. However, it had been agreed not to transmit the
text to plenary, so as to give the Drafting Committee an
opportunity to refine the text further in the light of its subsequent work on other draft articles in the same chapter.
13. For article 9, the Committee had relied largely on
what had been done the year before, working on the basis
of the text formulated by the open-ended Working Group,
which read: “For the purposes of diplomatic protection [in
respect of an injury to a corporation], the State of nationality is [that according to whose law the corporation was
formed]/[determined in accordance with municipal law in
each particular case] and with which it has a [sufficient]/
[close and permanent] [administrative]/[formal] connection.” The new text was to replace the two paragraphs
of the version proposed by the Special Rapporteur in his
fourth report.
14. The opening phrase, “For the purposes of diplomatic protection”, had enjoyed general agreement in the
Working Group, as it followed the formulation in the corresponding provision used in the context of natural persons, namely article 4. The Committee had seen no reason
to deviate from that approach.
15. The first issue raised related to the words “in respect
of an injury to a corporation”, which had been tentatively
included in square brackets. The Drafting Committee had
eventually settled for bringing the text into line with that
of article 4 by simply speaking of diplomatic protection
“of corporations”. It had felt that, while the two formulations had the same meaning, the more concise version was
preferable, especially since the concept of “injury” to a
national was covered in article 1, which applied equally to
article 9. The Committee had also considered a proposal
that reference should be made to “legal persons” instead
4

See 2791st meeting, footnote 10.
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of “corporations”, but it had been tentatively agreed that
the classic example was that of corporations and that the
articles would be structured in such a way as to include a
general provision applying the provisions on corporations
to other legal persons as appropriate, as had now been
done in article 13.

18. The Drafting Committee had accordingly narrowed
the proposals before it to two: the first would end the provision at the word “formed”, as already mentioned, and
the second would retain the reference to a connection in
the following form: “and with which it has an [appropriate/current] connection”.

16. The next issue before the Drafting Committee related
to the way in which the law under which the corporation
was formed was to be described. The Working Group had
proposed saying either “that according to whose law the
corporation was formed” or “determined in accordance
with municipal law in each particular case”. The Committee had had a general preference for the first of the
two proposals, as it more clearly dealt with situations in
which municipal law did not provide for the nationality
of corporations. The Committee had considered two other
options: “is the State under whose law the corporation
was formed and with which it has sufficient connection”
and “means a State under whose law the corporation was
formed”. It had eventually settled for the latter formulation, which had the virtue of following the formulation in
article 4. The provision was meant to be general in nature,
since it had been decided that it was not possible to deal
with all the “hard” cases that might arise; for example,
where municipal law required additional criteria (such as
majority shareholding) in order for a corporation to hold
the “nationality” of the State.

19. In considering the first option, the Drafting Committee had discussed the need to actively discourage the
practice of “tax havens” and whether to exclude the possibility for a State which was a “tax haven” to exercise diplomatic protection over one of its corporations. If so, then
additional elements relating to the existence of some link
to the State, more than just the formal act of incorporation
in that State, would be required, and that would be analogous to the ratio decidendi in the Nottebohm case. However, the Committee had taken the view that the question
of tax havens was not central to the provision and that it
should not necessarily seek expressly to exclude that case.
Indeed, it had been recognized that the real principle in
the Barcelona Traction case had been the recognition of
the act of free choice on the part of individuals that had
incorporated the company; the other elements recognized
by the Court had merely been offered as evidence of the
exercise of such free choice, beginning with the act of
incorporation itself. Yet the Committee had agreed that
it was constrained by the decision of the Working Group,
following the position taken by the plenary, to include
some reference in the text to the need for an appropriate connection. It had accordingly considered a proposed
formulation based on the second of the two approaches,
which read: “and in whose territory it has its registered
office or place of its management or another appropriate
connection”. That formulation focused on examples of
the most obvious connections of the formal kind which
States generally required when allowing countries to be
incorporated under their law. The various options were
offered as alternatives, in addition to the basic criterion
of where the corporation had been formed. It should be
mentioned that the use of the word “and” was intentional,
since, if it was replaced by “or”, that would significantly
change the scope of the provision by making the exercise
of diplomatic protection possible on the sole grounds of
one of the “links”, regardless of the place of formation.
That would potentially allow the State of nationality of
the shareholders to exercise diplomatic protection, a situation which the Commission did not support as a general
proposition, except in some rare exceptional situations, as
provided for in article 11.

17. The third and most difficult issue was how to describe
the notion of an appropriate link. The Drafting Committee had various options before it: a “sufficient”, “close
and permanent”, “administrative”, “formal”, “genuine and current”, “ongoing” or “clear” connection. That
matter had taken up the bulk of the Committee’s work
on the article. It had been recognized that the very act of
incorporation, being an act of free choice, was itself an
example of a voluntary connection, and the Committee
had questioned the need to include an additional element
of connection at all. Indeed, the Committee had considered a proposal that would limit the article to stating that
“[f]or the purposes of diplomatic protection of corporations, a State of nationality means a State under whose
law the corporation was formed”. The concern had been
that, by adding cumulative conditions for nationality, it
would either become more difficult for the corporation
to have the nationality of the State, leading to Stateless
corporations, or, if such additional criteria were broadly
formulated, then even the State of nationality of the shareholders could be considered the State of nationality of the
corporation itself. That being so, the Committee had been
conscious of the need to maintain flexible formulations
so as to avoid requiring a definitive determination of the
nationality of the corporation, something which might
be too difficult to do in practice. At the same time, the
prevailing view had been that words such as “sufficient”
were too vague and subjective and could not be supported
by the majority of the Committee. Similarly, the Committee had felt that the phrase “close and permanent” was
too high a standard to be applied and that it had been used
in a purely descriptive manner in the Barcelona Traction
judgment. Hence, turning it into a normative requirement
would be going further than what ICJ had done. Lastly,
the term “formal” had been viewed as not adding anything new to the requirement of incorporation.

20. The Drafting Committee had thus proceeded on the
basis of the second of the two proposals and, after refining
it further, had arrived at the following formulation: “and
in whose territory it has its registered office or the seat of
its management or some similar connection”. The Committee had thought that the words “some similar” were
more concrete than the word “appropriate”.
21. At the current session, the Committee had also
added a further refinement to the text adopted in 2003 by
replacing the indefinite article “a” by the definite article
“the” in the definition, so as to eliminate the possibility
that the text might be interpreted to mean that corporations could have dual nationality. In contrast, the indefinite article had been retained in article 4, since multiple
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nationality was possible in the context of natural persons,
as confirmed in article 6. The Committee had also considered the question of the title of the provision and had
decided on “State of nationality of a corporation”, which
followed the title of the equivalent article for natural persons. The title reflected the scope of the provision, which
referred to corporations as the type of legal person that
was the main subject of discussion in the context of diplomatic protection. The question of the State of nationality
of other legal persons was covered in article 13.
22. Turning to article 10, which dealt with the continuous nationality of a corporation, he said that, before discussing the substance of the provision, he should say a
few words about its location. The Special Rapporteur had
originally placed the provision—which had then been
article 20—after the provisions that constituted the current articles 11 and 12, but the Drafting Committee had
decided to place it immediately after article 9. Whereas
the original text had consisted of a single paragraph, the
Committee had decided to split it into two paragraphs, of
which the first established the basic rule and the second
contained a proviso to the rule.
23. Paragraph 1 extended the criterion of continuous
nationality to corporations. The Committee had decided
that the paragraph was largely uncontroversial, since
it was based on the corresponding provision relating to
natural persons contained in article 5, which had already
been adopted by the Commission.
24. As to the formulation of the paragraph, the Drafting Committee had aligned the text with that of article 9,
which was not restricted to incorporation. That was why
the article referred to the nationality of the corporation
and not to that of the State in which and under whose
law it had been incorporated. The Committee had also
considered whether the phrase “was its national” might
more appropriately be replaced by the phrase “had its
nationality”, particularly because there was a risk that the
word “national” might be taken to describe a State-owned
corporation. Problems also arose with the translation of
the text into some of the official languages in which the
relevant term did not exist. The Committee had nonetheless decided that, since the word “national” was correctly
used in article 1, it could also be used in article 10. It
had therefore been decided to retain the word “national”
in the English original and to leave it up to each of the
other languages to find the most appropriate wording.
The Committee’s decision to retain the date of the official
presentation of the claim rather than that of its settlement
had already been explained and did not call for any further
comment.
25. Paragraph 2 of article 10 dealt with situations where
an injury had been caused to a corporation which had
ceased to exist before the end of the period of continuous nationality. The question had thus arisen as to whether
a claim could be made even though the corporation no
longer existed. In other words, it was a matter of deciding
whether a claim could still be brought even though the
continuous nationality rule did not apply owing to the fact
that the corporation had already ceased to exist at the time
of the official presentation of the claim. The Committee
had noted that the separate opinions of several judges in
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the Barcelona Traction case contained support for the
principle that the State of nationality of the corporation
ought to be entitled to present the claim. The same point
had been made in the Special Rapporteur’s original proposal, which had taken the form of a savings clause with
the following wording: “provided that, where the corporation ceases to exist as a result of the injury, the State
of incorporation of the defunct company may continue to
present a claim in respect of the corporation”.
26. While endorsing that position in principle, the Drafting Committee had considered that the text should be
aligned with the provision in article 11 (a), whereby the
State of nationality of the shareholders was also entitled
to exercise diplomatic protection. It had therefore decided
to restrict the overlap between article 10, paragraph 2,
under which the State of nationality of a corporation continued to be entitled to present a claim, and article 11 (a),
which gave the State of nationality of the shareholders the
right to make a claim in a similar situation. In the Committee’s view, it was in principle for the State of nationality of the corporation to continue to pursue the claim after
the demise of the corporation. The question was to determine in what circumstances the State of nationality of the
shareholders could also bring a claim. It was therefore
clear that article 10 should be drafted in conjunction with
article 11, the text of which had already been finalized.
27. After considering the matter, the Drafting Committee had decided to proceed on the basis of a “package”
proposal whereby the former article 20 would be placed
after article 9 but before article 11; article 10, paragraph 2, would be reworded to read: “Notwithstanding
paragraph 1, a State is entitled to exercise diplomatic protection in respect of a corporation which was its national
at the time of the injury and which, as the result of the
injury, has ceased to exist according to the law of the State
of incorporation”; article 11 (a) would be amended with
the insertion of the words “for a reason unrelated to the
injury”, while the words “had, at the time of the injury”
would be inserted in article 11 (b). The basic thinking
behind the proposed structure was to give the State of
nationality of the corporation priority in exercising diplomatic protection in situations in which the injury that
constituted an internationally wrongful act had resulted
in the demise of the corporation. The phrase “as the result
of the injury” had been inserted into the text both for that
purpose and to establish the exceptional circumstances
in which the State of nationality of a corporation could
continue to seek to press a claim after the demise of the
corporation in question. Article 11 (a), on the other hand,
applied to a situation in which the corporation had ceased
to exist for reasons unrelated to the injury, in which case
the State of nationality of the shareholders would be permitted to intervene on their behalf.
28. The text of paragraph 2 had been further refined
with the replacement of the phrase “a State is entitled” by
the phrase “a State continues to be entitled”, so as to make
it clear that a new basis for diplomatic protection was
not being created and that, where a corporation ceased
to exist, the State which had otherwise had the right to
exercise diplomatic protection continued to have that
right. Furthermore, the text at the end had been refined
to read “according to the law of that State”—namely, the
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State of incorporation—in the interests of greater clarity.
The title of article 10 was “Continuous nationality of a
corporation”.
29. The Drafting Committee had undertaken its work on
article 11 on the basis of the proposal by the Special Rapporteur in his fourth report. No changes had been made
to the chapeau, which set out the basic principle that the
State of nationality of the shareholders was not entitled to
exercise diplomatic protection on behalf of the shareholders in the case of injury to the corporation. That reflected
the general position in international law as enunciated in
the Barcelona Traction case. The main focus of the discussion had therefore been the two exceptions to that rule,
which formed the content of paragraphs (a) and (b). The
Committee had proceeded with caution, knowing that the
inclusion of the exceptions had been a source of contention both in the plenary and among some delegations in
the Sixth Committee. The Drafting Committee had had to
strike a balance between recognizing the possibility that
the State of nationality of the shareholders could intervene
where it was the corporation that had been injured and, on
the other hand, seeking to restrict such a possibility.
30. The discussion on paragraph (a) had focused on
two key issues: the concern that the exception was too
broad, and therefore subject to abuse; and the possible
overlap between the situation provided for in paragraph
(a) and that covered in the proviso contained in article 10,
paragraph 2.
31. In dealing with the first issue, the Committee had
begun by focusing on the scope of the expression “ceased
to exist according to the law of the State of incorporation”. The concern had been that it was possible for a
corporation to be wound up in the State of incorporation,
thereby “ceas[ing] to exist” there, and then reincorporated
in another jurisdiction. Unscrupulous shareholders could
resort to such a device in order to claim that the corporation had “ceased to exist”, thereby founding a claim for
intervention by their State or States of nationality. The
Committee was in agreement that the ability of the State
of nationality of the shareholders to intervene should be
restricted in such cases. The concern was, however, that
the provision as initially drafted was insufficient.
32. Various approaches had been considered. For example, it had been suggested that the text could simply read:
“the corporation ceased to exist”. That would introduce an
element of constructive ambiguity, thereby covering situations in which companies had ceased to exist de facto, but
not legally. The provision would then be further explained
in the commentary. However, such a formulation suffered
from the fact that it failed to indicate the applicable law.
In addition, it had been recognized that the vast majority
of cases involved situations in which the corporation had
ceased to exist in the State of incorporation. Hence the
State of nationality of the shareholders would not have a
right of action in cases in which, for example, the corporation had ceased to exist in a country where it did business,
but not where it was incorporated. Indeed, it would be
hard to say that a corporation had actually ceased to exist
if it was still operational in its place of incorporation or,
more precisely, where it was still “legally” in existence
according to the law of the State of its incorporation. It

had thus been considered necessary to indicate that only
the demise of the corporation under the law of the State
of its incorporation would open the way for the State of
nationality of the shareholders to exercise diplomatic
protection on behalf of those shareholders. The issue
before the Drafting Committee had therefore been how
to draft a provision that would recognize such a possibility, while preventing the kind of abuse to which he had
referred earlier. Various possibilities had been considered,
including the retention of the proposed wording, or a variation thereof, but with a clear indication in the commentary that, in such a situation, even though legally a new
entity had been created, the corporation could not be held
to have “ceased to exist” because in substance it was the
same entity. As a matter of policy, therefore, the State of
nationality of the shareholders would not be granted the
right to exercise protection in such cases. Another option
had been to qualify the existing text by adding some further criterion, while recognizing that it was not feasible to
provide for every kind of situation in which shareholders
might be involved.
33. The Drafting Committee had proceeded on the basis
of the second option and inserted the word “legally” after
the words “ceased to exist”. Eventually, it had opted for
a variant of that formulation, whereby the corporation
had ceased to exist “according to the law of the State of
incorporation”, without any reference to the “place/State
of its incorporation”. Such phrasing had the advantage
of greater accuracy by casting the issue in terms of the
applicable law for determining when the corporation had
ceased to exist and thus allowing the possibility of intervention by the State of nationality of the shareholders. In
addition, by avoiding a reference to the place where the
corporation had ceased to exist, the possibility of abuse
would be limited. A more detailed analysis would appear
in the commentary.
34. As for the second issue that had arisen in the context
of the paragraph—the phrase “for a reason unrelated to
the injury”—he recalled that the words had been a compromise formulation adopted in the context of the discussion on article 10 relating to the continuous nationality
rule. The phrase had been included in article 11 (a) in
order to delineate more clearly situations in which the
State of nationality of the shareholders could exercise
diplomatic protection on behalf of its nationals when the
corporation had ceased to exist: it could do so only when
the corporation had ceased to exist for a reason unrelated
to the injury. The feeling had been that the State of nationality of the corporation might have less of an interest in
intervening in such situations, with the result that their
respective national States were the only avenue of redress
available to shareholders. The Committee had considered
that, in the context of all the articles on legal persons, the
compromise was acceptable, especially because it further
restricted the possibility of intervention by the State of
nationality of the shareholders. He also noted that the
Committee had not endorsed the suggestion that had been
made in plenary that a time limit should be included or,
in other words, that the claim should be brought within a
reasonable time, since it had not been clear how such a
provision could be formulated.
35. Article 11 (b) dealt with situations in which the
corporation in question was injured by the State of
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incorporation. The corporation was obviously without
protection in such a case, since its State of nationality
was the wrongdoing State. Therefore, on policy grounds,
the provision recognized, as an exception to the general
rule, that the State of nationality of the shareholders could
exercise diplomatic protection on behalf of its nationals
in such situations.
36. The Drafting Committee had recognized that
although some authority, albeit limited, for such exceptions was to be found in the Barcelona Traction judgment,
some difficulties remained. The proposed exception had
been debated at some length in the plenary at the preceding session, where it had been a matter of some controversy. The Committee had, however, noted that a majority in the plenary had supported the principle set out in
paragraph (b). That said, the Committee had had to find
compromise language that would meet with the support of
the entire Commission.
37. To that end, the Drafting Committee had adopted
the suggestion made during the debate in plenary that
the provision should be limited to situations in which the
State of corporation required incorporation as a precondition for the corporation’s doing business in that State.
The rationale was that, if a corporation was voluntarily
incorporated in the State, the shareholders had accepted
the risk of investing in that State. On the other hand,
where the corporation had, at the time of the injury, had
the nationality of the State alleged to be responsible for
causing injury and local incorporation had been “a precondition for doing business there”, considerations of
equity militated in favour of granting foreign shareholders the possibility of being protected by their national
State or States against the State of incorporation. It
had been suggested that the words “and the latter State
required the corporation to incorporate in that State as a
precondition for doing business there” should be added
at the end of the provision. On that basis, the following, more complete wording had been suggested: “where
incorporation was required by that State as a precondition for doing business in that State”. Following several
further refinements, the Committee had settled on the
following wording: “and incorporation under the law
of the latter State was required by it as a precondition
for doing business there”. The word “latter” had been
included so as to make it clear that the reference was to
the State alleged to be responsible for causing the injury
and not to the State of nationality, which was mentioned
in the chapeau. The phrase “under the law of the latter
State” had been included in the interests of a more objective standard. The Committee had recognized that there
might be situations in which the law of a State did not
require incorporation in that State, although in reality it
was clear that investors were required to incorporate in
the State in question if they wished to do business there.
However, it had been felt that the majority of cases
involved situations in which there was a legal requirement of local incorporation. Furthermore, the phrase
echoed the wording of article 9, which referred to the
“State under whose law the corporation was formed”.
38. There had also been some discussion in the Drafting
Committee about the appropriateness of the phrase “doing
business”. Although the Commission had considered the
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possibility of finding a formulation that would hold good
for all the languages, it had finally been decided that the
most appropriate phrasing should be adopted by each language group.
39. An element of the continuous nationality requirement had subsequently been included in the provision—as
part of the overall “package” on articles 10 and 11—with
the insertion of the reference to the corporation having “at
the time of the injury” the nationality of the State allegedly responsible for the injury. The reference served as a
reminder that, in accordance with the continuous nationality rule, the corporation had to have, at the time of the
injury, the nationality of the State alleged to be responsible for the injury, in order for the exception in paragraph
(b) to be applicable. Lastly, it should be noted that the
Committee had further aligned paragraph (b) with the rest
of the draft articles by inserting the phrase “alleged to be”
before the word “responsible”.
40. The title of article 11 was “Protection of shareholders”. Other suggestions had been “State of nationality of
shareholders” or “Claims by shareholders”. It had also
been suggested that the title should indicate that the article provided for exceptions to the general rule.
41. Turning to article 12, he recalled that the provision
had been proposed by the Special Rapporteur as article
19, to be a savings clause designed to protect the interests
of shareholders as opposed to the interests of the corporation. The article, which had been inspired by the Barcelona Traction case, had had general support in the plenary.
42. In considering the article, the Committee had
agreed that there were instances in which an internationally wrongful act might directly injure the interests of
shareholders, but have little or no effect on the economic
viability and activities of the corporation itself. In such
circumstances, the State of nationality of the corporation
would have no motive or incentive to protect the interests of non-national shareholders and it was only reasonable to allow the State of nationality of the shareholders
to intervene on their behalf. On that understanding, the
Drafting Committee had been of the view that it was better to draft the article not in the form of a savings clause
or as an exception to article 11, which dealt with the right
to diplomatic protection of the State of nationality of the
corporation, but as an affirmative provision dealing with
the independent right of shareholders to diplomatic protection under certain circumstances.
43. Some members of the Drafting Committee had
expressed concern that it was not always easy to distinguish between an injury to the interests of a corporation
and an injury to the interests of its shareholders. They had
felt that there might be situations in which an injury to
the corporation could also constitute a direct injury to the
shareholders. The Committee had finally agreed that the
actual circumstances in each case would be of assistance
in identifying situations in which a direct injury to shareholders would justify the application of the provision. It
had, nevertheless, made a number of drafting changes to
address those concerns. Thus, the opening clause of the
article expressly stated that the provision applied “[t]o
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the extent that an internationally wrongful act of a State
causes direct injury to the rights of shareholders as such”
and that such rights were “distinct from those of the corporation itself”. The second part of the article provided
that “the State of nationality of any such shareholders is
entitled to exercise diplomatic protection in respect of
its nationals”. The Committee had been aware that there
might be situations in which shareholders of a corporation would have different nationalities and that, if each
State of nationality exercised diplomatic protection, there
would be multiple claims presented by different States. It
had, however, been of the view that the article dealt with
the entitlement of States to exercise diplomatic protection
and not with the priority of claims or with complications
in the case of multiple claims. The title of draft article 12
was “Direct injury to shareholders”.
44. Article 13 was the last article in the chapter on
legal persons. It related to the applicability of the provisions on corporations to other legal persons. The Drafting Committee had agreed on the need for such a provision and had restricted itself to refining the text. The use
of the term mutatis mutandis had raised two questions:
one, concerning form, was the way in which the concept
could be expressed other than by means of a Latin maxim;
and the other, concerning substance, was the difficulty in
extending the principles relating to corporations to other
legal persons, which could vary greatly. The Committee
had, however, considered that it was precisely because of
the difficulty of ascertaining in what way the principles
would apply to other legal persons that it was preferable
only to state the basic point that the principles would have
to be adjusted in order to take account of such diversity.
It would be up to the courts to determine which of the
principles applied to other legal persons.
45. Various proposals had been considered. One had
been to limit the cross references to the draft articles that
would be of the greatest relevance and not to cite those
referring to the relationship between corporations and
shareholders, for example. Another had been to recast the
provision in the form of a savings clause stating that, in
appropriate circumstances, the principles might apply to
other legal persons or, alternatively, stating that the principles “may” rather than “shall” be applied. The Drafting
Committee had, however, rejected that proposal, since
the provision would then take rather the form of a recommendation, which would be of doubtful value. Yet
another proposal had been to draft a provision that looked
at diplomatic protection in a much broader way, whereby
corporations would no longer be considered as the archetypal legal person, so that other, more traditional entities,
not modelled on western corporate structures, could also
be covered. Such a provision would take the form of a
savings clause and would be followed by a further draft
article relating to legal entities that were similar to corporations, to which the principles established for corporations could apply. The final proposal had been to reformulate the provision to read: “Nothing in the present draft
articles prevents application, as appropriate, to the diplomatic protection of legal persons other than corporations
of principles laid out in articles 9 and 10 in respect of corporations.” The Committee had not, however, accepted
that approach, which did not sufficiently affirm that the
principles applied to other legal persons.

46. It had eventually been decided to refer only to articles 9 and 10 in the provision, so as to exclude the provisions on shareholders, which were considered less relevant. The protection of board members, for example, who
were analogous to shareholders, would be covered by the
general rules on the protection of natural or legal persons. As for the drafting, there had been general support
in the Drafting Committee for finding a more accessible
term than mutatis mutandis. The proposals had included
the use of the phrases “in appropriate circumstances” or
“inasmuch as circumstances allow”. The suggestion that
the phrase “with appropriate changes” should be used had
not been accepted, since it implied that all the principles
would always apply, and that was not necessarily the case.
Moreover, the reference was not to the question of adapting to the structure of the entities in question, but, rather,
to the fact that the principles might apply differently to
different entities. The Committee had eventually settled
for the phrase “as appropriate”, since it conveyed the idea
that in some cases some of the principles might not apply
at all because they were not appropriate. It had also been
decided that the phrase “shall be applicable” was acceptable, given that the provision related only to the applicability to other legal persons of articles 9 and 10, which
dealt with general principles. Lastly, it had been decided
to specify that the reference was to diplomatic protection
on behalf of other legal persons. The title of article 13 was
“Other legal persons”. Part Three of the draft articles dealt
with the exhaustion of local remedies rule and contained
articles 14 to 16, which the Commission had adopted in
2003. During the current session, the Drafting Committee
had simply tried to refine article 14. It had taken note of
the fact that questions had been raised in the Sixth Committee about the phrase “as of right” in article 14, paragraph 2. The phrase was intended to limit the remedies
which the injured person had to exhaust solely to those
that existed “as of right”, thereby excluding discretionary mechanisms of conflict resolution which did not necessarily guarantee the possibility of resolving the issue,
such as resort to ombudsmen. However, some speakers in
the Sixth Committee had noted that the phrase seemed to
exclude certain types of appeals which the court in question could make available, at its discretion, to the injured
person, such as the certiorari process before the United
States Supreme Court. The Committee had thus decided
to delete the phrase. The commentary would elaborate on
the meaning of the words “legal remedies”.
47. The fourth and last part of the draft articles, entitled
“Miscellaneous provisions”, consisted of draft articles 17
to 19, which the Drafting Committee had considered at
the current session. From the title of Part Four, it could
be inferred that the three provisions were less concerned
with the rules on the exercise of diplomatic protection and
more with how such rules related to other areas of international law.
48. Article 17 had originally been proposed by the
Special Rapporteur as a lex specialis provision dealing
with special treaty regimes. During the debate in plenary
at the preceding session, it had been suggested that the
scope of the provision should be broadened to include
human rights protection regimes. In his fifth report (A/
CN.4/538), the Special Rapporteur had proposed two articles, of which the first, article 26, dealt with human rights
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protection and the second, proposed as an alternative formulation for article 17, was formulated more broadly to
cover both bilateral treaties and human rights protection
regimes. After extensive debate in plenary, both articles
had been referred to the Drafting Committee.
49. The Drafting Committee had had several options
before it: firstly, to reach agreement on one article which
would include a reference to both human rights treaties
and to bilateral investment treaties and other investment
agreements of that kind; secondly, to draft two separate
articles, the first dealing with human rights treaties and
the second on bilateral agreements; and, thirdly, to draft
one article with two paragraphs covering both types of
regimes. Some members of the Committee had spoken in
favour of the more minimalist approach of the first option,
on the grounds that having two articles, each of which
tried to characterize a separate process, would be very
complex and that a single article stating that the articles
on diplomatic protection were without prejudice to those
other procedures, as proposed in the alternative formulation for article 17, had the advantage of simplicity. Other
members doubted whether it was feasible to cover those
two aspects in a single article, since the goals of the two
types of special regimes were different in nature: for bilateral investment treaties, the provision would be intended
to recognize that they could preclude the application of
diplomatic protection under general international law,
whereas, in the context of human rights treaties, the point
was to say that such treaties applied even though there
was the possibility of diplomatic protection. Initially,
the Committee had opted for having a single provision.
However, it had eventually settled for the second option,
resulting in the adoption of two articles, articles 17 and
18.
50. The Drafting Committee had considered article 17
on the basis of the first part of the alternative version proposed by the Special Rapporteur in his fifth report, which
read: “The present articles are without prejudice to the
rights of States or persons to invoke procedures other
than diplomatic protection to secure redress for injury
suffered as a result of an internationally wrongful act.”
The Committee had firstly considered whether the formulation might be inadequate to cover all possible “procedures other than diplomatic protection”. For example, it
was not clear that the text would cover the rights of States
other than the State entitled to exercise diplomatic protection, as contemplated in article 48 of the draft articles on
responsibility of States for internationally wrongful acts.5
One suggestion had been to break the provision into two
paragraphs, one to deal with rights which existed under
general international law and which accrued to subjects
other than the State attempting to exercise diplomatic protection, and a second dealing with treaty-based regimes,
whether for human rights or for investment. However, the
Committee had been of the view that it would be difficult
to provide for all possible procedural permutations and
that it would be better to draft a single omnibus provision
based on the new text for article 17.
51. Various suggestions had been made to refine that
text, including the addition of the words “rights as well
5
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as” before the word “procedures” and adopting a broader
and more comprehensive formulation such as “These articles are without prejudice to the rights of States, injured
persons or other entities to have resort to action or procedures other than diplomatic protection ...” or “These articles are without prejudice to the rights of States or persons
other than resort to the exercise of diplomatic protection
to secure redress.” The Drafting Committee had eventually settled for a variation on the latter formula, together
with a more comprehensive reference to “States, injured
persons or other entities”, which it had subsequently
refined by replacing the words “injured persons” by the
words “natural persons”. The wording had been further
aligned with that used in article 1 so as to refer to “resort
to action”.
52. It had been understood that the text, although cast
in general terms, applied to all the possible situations that
might arise. Indeed, it had been felt that limiting the provision to a general reference to the existence of other procedures, as opposed to trying to provide for all possible
scenarios, was the better approach. Strictly speaking, it
was not necessary to determine whether the right in question was based on treaty, customary international law or
some other procedure such as that provided for in article 48 of the draft articles on State responsibility. Those
explanations would be given in the commentary. It would
also be made clear that the provision should not be read as
implying that a State was making a choice by resorting to
procedures other than diplomatic protection.
53. The Drafting Committee had also been of the view
that the article did not deal with domestic remedies,
but, rather, with remedies under international law other
than diplomatic protection. Even though it was understood to refer to the right of States to resort to actions
or procedures which were permitted under international
law, in order to be absolutely clear, the Committee had
added the words “under international law” after the words
“actions or procedures”. The Committee had also had in
mind certain types of human rights which were protected
by international law and for which States other than the
State of nationality of the injured person could be permitted to intervene. The draft articles would have no effect
on such other rights that States might have. Of course,
international law included rights that were created under
regional arrangements and explanations would be given
on that point in the commentary. The title of the article
was “Actions or procedures other than diplomatic protection”, which came from the text of the article itself.
54. On completing the text of article 17, the Drafting
Committee had considered whether it sufficiently covered
special treaty regimes like bilateral investment treaties.
Again, a range of views had been expressed. Some members had felt that the provision adequately covered such
treaties or, if not, that the text could be amended to include
a reference to actions or “procedures” which might cover
the matter. It had even been suggested that while it was
useful to note that procedures other than the exercise of
diplomatic protection existed, as had been done in article 17, it was not strictly necessary to say that diplomatic
protection would be excluded by a treaty provision that
prohibited States, implicitly or expressly, from resorting
to diplomatic protection. Another option was to make it
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clear in the commentary to article 17 that the procedures
set out in bilateral investment treaties would take priority over the general rules of diplomatic protection. Some
members did not agree that bilateral investment treaties
automatically precluded diplomatic protection. In their
view, one must look at the terms of any specific bilateral
investment treaty to see the relationship between the two
regimes.
55. However, the prevailing view in the Drafting Committee had been that a provision had to be included to
deal with bilateral investment treaties. It had been felt that
article 17 was too general in that it did not adequately
provide for the possibility of the application of special rules. Instead, it dealt with human rights protection
regimes which were not specifically linked to diplomatic
protection, but which operated in parallel with the general rules on diplomatic protection. It had also been felt
that while article 17 focused on the existence of other
rights, a provision covering special treaty regimes such
as bilateral investment treaties would place emphasis on
the obligation of the parties to resort to the procedures in
those agreements, as opposed to the procedures for diplomatic protection under international law. In addition, it
had been felt that since diplomatic protection operated in
a context where thousands of bilateral investment treaties
were specifically concluded to vary the general regime of
diplomatic protection, it would be unwise to overlook that
reality in the draft articles.
56. A dissenting opinion had nonetheless been expressed
in the Drafting Committee on the inclusion of a further
lex specialis provision dealing with bilateral investment
treaties. It had been recalled that, during its debate on
the article in plenary at the previous session, the Commission had considered that a special procedure was not
always a lex specialis, insofar as it was always possible
to exercise diplomatic protection if that procedure did not
work. The idea was not to make an exclusion by way of
lex specialis, but to leave the matter open by means of a
“without prejudice” clause, which the Drafting Committee had adopted as article 17. It had been stated that the
draft articles should not impose a certain interpretation on
bilateral agreements concluded between States. It was up
to the States which concluded bilateral treaties to include
or exclude diplomatic protection completely or partially
according to the terms of their agreement.
57. The Drafting Committee had subsequently considered a proposal for an additional provision stating that:
“These articles do not apply where, and to the extent that,
the protection of corporations or shareholders of a corporation, including the settlement of disputes between
corporations or shareholders of a corporation and States,
is governed by special treaty provisions.” The provision
was specifically intended to cover bilateral foreign investment protection treaties. It had been recognized that, in
some such treaties, recourse to diplomatic protection was
not excluded altogether, whence the reference to “where,
and to the extent that” in the text of the draft article. The
Committee had agreed to the inclusion of such an additional provision in order to make it clear that, where bilateral investment treaties applied, the draft articles did not
supersede or contradict the provisions of those treaties. It

had been proposed to refine the wording by saying that
the draft articles would not apply where, and to the extent
that, “they are inconsistent with any applicable special
treaty provisions”. That phrase had been added to prevent
the interpretation that, to the extent that a bilateral treaty
applied, the draft articles would necessarily be excluded:
they were excluded only to the extent that they were
inconsistent with the treaty. Otherwise, they would continue to apply.
58. The Drafting Committee had also considered an
alternative formulation for the draft article, based on article 73 of the Vienna Convention on Consular Relations,
which read: “These articles shall not affect special treaty
provisions dealing with the protection of corporations or
shareholders of corporations, including those concerning
the settlement of disputes between corporations or shareholders of a corporation and States.” It had been maintained that such a formula would be more prudent than
a provision stating that diplomatic protection would a
priori be excluded by a conflicting bilateral treaty. However, the prevailing view in the Committee was that it was
preferable to adopt a text more in the form of an exclusionary clause, as had initially been proposed, subject to
the mitigating language that had been introduced in stating that the draft articles would not apply “where, and to
the extent that, they are inconsistent with special treaty
provisions”.
59. As for the location of the new provision, the Drafting Committee had first of all considered having it as
an additional paragraph to article 17, or even as the first
paragraph to that article. However, it had opted in the end
to have a separate article, article 18, to make the distinction between it and article 17 clearer, and had settled on
the following text: “These articles do not apply where,
and to the extent that, they are inconsistent with special
treaty provisions dealing with the protection of corporations or shareholders of a corporation, including the settlement of disputes between corporations or shareholders
of a corporation and States.” The provision had initially
been placed at the end of what was now chapter III of Part
Two, which dealt with the diplomatic protection of legal
persons. However, on reflection, that solution had been
deemed too restrictive since it would not take into account
the fact that bilateral investment treaties could include
special rules relating to the exhaustion of local remedies
or dealing with natural persons who were investors. The
Committee had thus opted for moving the provision back
into Part Four, after article 17, so as to give it a more general application. As a consequence, the reference to “the
protection of corporations or shareholders of a corporation” had been deleted and the words “those concerning”
had been inserted after the word “including”. The title of
article 18 was “Special treaty provisions”.
60. Concerning article 19, he recalled that the Commission had held an extensive debate in plenary on an
article 27 on the diplomatic protection of ships’ crews. It
had eventually decided not to refer the draft article to the
Drafting Committee, but had instructed the Committee to
consider drafting a provision dealing with the connection
between the protection of ships’ crews and diplomatic
protection.
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61. At the beginning of its work on the provision, the
Drafting Committee had had to choose between the following four options: adopting the text of the draft article
as proposed by the Special Rapporteur, but deleting the
term “diplomatic”; drafting an article which would indicate that both the flag State and the State of nationality of
the crew members had the right to exercise protection in
respect of crew members; drafting an article giving priority to the flag State; and having a “without prejudice”
clause similar to that proposed in paragraph 73 of the
fifth report, which read: “These draft articles are without prejudice to the exercise of protection by the State
of nationality of a ship [or aircraft] of the crew of such a
ship [or aircraft], irrespective of whether the persons are
its nationals.” Additional suggested options had included
giving the State of nationality of the crew member the first
option to exercise diplomatic protection, which would
have to be done within a reasonable time and would give
priority to the nationality principle; or dealing with the
issue within the confines of the “without prejudice” clause
in article 17.
62. The Committee had held an in-depth discussion on
the matter. For some, the concern had been that there was
no basis on which to establish a substantive rule giving
priority to one or the other State in question. As such, the
“without prejudice” clause was the safest solution. Others
were of the view that a “without prejudice” clause was
insufficient, and would not reflect the majority view during the plenary debate that some kind of protection by
the flag State was possible. At the same time, it was true
that the majority of members of the Commission had not
considered the protection in question to be “diplomatic
protection”, as envisaged in the draft articles. That being
so, it had been felt that the compromise could be along the
lines of making some affirmative statement that protection
existed, without qualifying it as “diplomatic” protection.
Others had been of the view that it was not appropriate
to deal with other forms of protection in a set of articles
dealing with diplomatic protection.
63. Initial drafting suggestions had included the following wording: “These draft articles are without prejudice
to the protection that the State of nationality of a ship
is entitled to exercise in respect of the crew of the ship
irrespective of whether they are nationals of the State of
nationality of the ship, when they have been injured in the
course of an injury to the vessel resulting from an internationally wrongful act.” However, that wording had not
been deemed satisfactory by members who had preferred
the more affirmative statement to a simple “without prejudice” clause. The Drafting Committee had then considered a further proposal based on the different approach of
drafting a provision that would indicate what the State of
nationality of the ship could do, without making any reference to “diplomatic protection” or even to “protection”,
thereby taking into account the different views expressed
in the Committee. The emphasis would therefore be on
formulating an affirmative provision listing all the things
the State of nationality of the ship could do in the case
of an injury, such as making some kind of representation
and claiming reparation. That provision would be based
primarily on the judgment handed down in the Saiga case.
According to another suggestion, the proposed provision
would also affirm that the rights of the State of nationality
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of the ship did not prevail over the right of the State of
nationality of a crew member to exercise diplomatic protection. The point was to ensure that no priority would
be established in favour of the State of nationality of the
ship.
64. The Drafting Committee had considered that proposal at length on the basis of the following working
formulation: “Without prejudice to the exercise of diplomatic protection by the State of nationality of members
of crew of a ship, the State of nationality of the ship is
entitled to claim cessation of the wrongful act and reparation for injury caused to members of the crew irrespective
of nationality when they have been injured in the course
of an injury to a vessel as a result of an internationally
wrongful act.” The “without prejudice” phrase had been
included to indicate the basic relationship between the
protection by the national State of the crews and whatever
action that the State of nationality of the ship could take,
without saying anything about priority. As a result of the
debate, the following text for article 19 had been submitted to the Committee:
“1. The State of nationality of a ship is entitled to
claim cessation of a wrongful act and reparation for the
injury caused to members of the crew, irrespective of their
nationality, when they have been injured in the course of
an injury to the vessel resulting from an internationally
wrongful act.
“2. Paragraph 1 does not affect the right of the State of
nationality of any such members to exercise diplomatic
protection in respect of its nationals.”
65. It had been suggested that the text should be
amended by replacing the words “is entitled to claim” by
the words “is entitled to exercise diplomatic protection
and as a consequence of it sees fit to claim” and by referring either in the text of the article or in the commentary
to the context in which the right being referred to arose
by adding the phrase “as recognized by the International
Tribunal for the Law of the Sea”.
66. Since some members had expressed concern that
the proposed text in fact established a system of priority,
it had been suggested that paragraph 2 could be turned
into an opening clause of paragraph 1. The text had therefore been reformulated to read: “The right of the State
of nationality to exercise diplomatic protection on behalf
of its nationals is not affected by any right of the State
of the flag of a ship to seek redress for damage suffered
by members of the crew, irrespective of nationality, when
they have been injured in the course of an injury to the
vessel resulting from an internationally wrongful act.”
Hence reference would first be made to the right of the
State of nationality of the crew members to exercise diplomatic protection on their behalf, which was the subject
of the draft articles, and, then, in the second half of the
provision, it would be recognized that the State of nationality of the ship might also seek redress on behalf of crew
members, irrespective of their nationality. Again, no reference was consciously made to any priority between the
two States.
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67. That formula, with some amendments, had served
as a basis for the compromise text at which the Drafting
Committee had finally arrived. For example, the reference
to “any” right of the flag State had been considered too
vague and had been replaced by more affirmative definite article, “the”. The words “seek redress for damage”
had also been considered unduly restrictive and had been
replaced by the words “seek redress”. Some other minor
stylistic refinements had also been suggested. The Committee had finally confined itself to two possible versions:
“The right of a State to exercise diplomatic protection on
behalf of its nationals is not affected by the right of the
State of nationality of a ship to seek redress on behalf
of members of the crew, irrespective of their nationality,
when they have been injured in the course of an injury to
a vessel resulting from an internationally wrongful act”
or “The right of the State of nationality of the members
of the crew of a ship to exercise diplomatic protection
on their behalf is not affected by the right of the State of
nationality of a ship to seek redress on behalf of such crew
members, irrespective of their nationality, when they have
been injured in the course of an injury to the vessel resulting from an internationally wrongful act.” The Committee
had adopted the latter text as article 19. As for the title,
the Committee had considered the options “Protection of
ships’ crews” or “Ship crews”, but had settled for “Ships’
crews” which was more in line with the title of article 8 on
stateless persons and refugees.
68. On behalf of the Drafting Committee, he recommended that the Commission should adopt all the draft
articles on first reading.
69. The CHAIRPERSON invited the members of the
Commission to adopt on first reading the titles and texts
of the draft articles on diplomatic protection proposed by
the Drafting Committee.
PART ONE (General provisions)
Article 1 (Definition and scope)
Article 1 was adopted.
Article 2 (Right to exercise diplomatic protection)
Article 2 was adopted.
PART TWO (Nationality)
Chapter I (General principles)
Article 3 (Protection by the State of nationality)
Article 3 was adopted.
Chapter II (Natural persons)
Article 4 (State of nationality of a natural person)
Article 4 was adopted.
Article 5 (Continuous nationality)
Article 5 was adopted.

Article 6 (Multiple nationality and claim against a third
State)
Article 6 was adopted.
Article 7 (Multiple nationality and claim against a State
of nationality)
Article 7 was adopted.
Article 8 (Stateless persons and refugees)
Article 8 was adopted.
Chapter III (Legal persons)
Article 9 (State of nationality of a corporation)
70. Mr. AL-BAHARNA requested clarification of the
words “some similar connection” in the definition of the
State of nationality of a corporation. He wished to know
whether they had been chosen in preference to the words
“other similar connection” and whether that choice would
be explained in the commentary. He feared that those
words were much too general. He also wondered whether
the criterion of the corporation’s formation implied registration, since it was usually impossible to form a corporation without registering it, or whether the criterion was
taken from the Trail Smelter arbitration, which specifically referred to the criterion of registration.
71. The CHAIRPERSON recalled that article 9 had triggered a lengthy debate on the differences between AngloSaxon and continental practice when a corporation was
formed. In seeking to define the nationality of a corporation, it had proved very difficult to find a formula covering all potential scenarios, not only in Anglo-Saxon and
continental law countries, but also in other countries. He
assured Mr. Al-Baharna that the text of the article would
form the subject of a detailed, explicit commentary.
72. Mr. RODRÍGUEZ CEDEÑO (Chairperson of the
Drafting Committee) said that the criterion of the State
under whose law the corporation had been formed and
that of the State on whose territory the corporation had its
registered office or seat of management were cumulative.
The third criterion of the State with which it had a similar
connection was a broad enough compromise to cater for
all eventualities. Detailed explanations of the reasons for
selecting the three criteria in article 9 would be provided
in the commentary.
73. The CHAIRPERSON said that, in the light of the
explanations of the meaning of the article, which would
be included in the relevant commentary, he took it that the
Commission wished to adopt article 9.
Article 9 was adopted.
Article 10 (Continuous nationality of a corporation)
Article 10 was adopted.
Article 11 (Protection of shareholders)
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74. Mr. AL-BAHARNA said that the words “the State
of nationality of the shareholders” gave the impression
that all the shareholders in a corporation were nationals
of the same State. That was not what was intended in
article 11.
75. Mr. DUGARD (Special Rapporteur) said that the
same purpose could be achieved by adding the words “or
States” in brackets after the word “State”.
76. Mr. RODRÍGUEZ CEDEÑO (Chairperson of the
Drafting Committee) said that the text was clear enough
as it stood. The commentary would explain what was
meant by “the State of nationality of the shareholders in
a corporation”.
77. Mr. BROWNLIE, speaking on a point of order, said
that now was not the time to start redrafting the draft articles, with or without the agreement of the Special Rapporteur or the Chairperson of the Drafting Committee. Even
some of the proposals which looked harmless involved
issues on which the Commission had already spent a great
deal of time and which were not merely points of drafting.
78. The CHAIRPERSON said that Mr. Brownlie had
raised an extremely relevant point of order. The normal
procedure was not to reopen the discussion on the wording of draft articles in plenary because a brief and cursory
examination of questions which might have far-reaching consequences was extremely difficult, even if they
appeared to be only minor drafting issues.
79. Mr. AL-BAHARNA said that he accepted Mr.
Brownlie’s point of order, on the understanding that the
commentary would contain the necessary explanations
and that the Commission could come back to the wording
of article 11 on second reading.
80. The CHAIRPERSON assured the members of the
Commission that the meaning of the words “the State of
nationality of the shareholders in a corporation” would be
clearly explained in the commentary.
81. Mr. ECONOMIDES said that, like Mr. Al-Baharna,
he had many comments to make on a number of the articles under consideration. The Commission should make
it clear in its report that it was adopting the text only on
an entirely preliminary basis pending information to be
provided by Governments and the second reading of the
draft articles.
82. The CHAIRPERSON emphasized that the draft
articles were being adopted on first reading and that, on
second reading, each member would be free to suggest
amendments to the adopted text.
83. Mr. KABATSI said that, although he basically
agreed with the Chairperson and Mr. Brownlie, the adoption of a draft text on first reading did not mean that the
members of the Commission should refrain from making
any comments on the text submitted. The argument that a
text submitted on first reading had to be accepted without
discussion seemed too categorical.
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84. Mr. DAOUDI said that he did not see the point
of adopting draft articles without discussion following the introduction by the Chairperson of the Drafting
Committee.
85. The CHAIRPERSON stated that the aim was to
enable members of the Commission who had not taken
part in the Drafting Committee’s work to express their
opinions on the draft articles and, possibly, to vote against
their adoption. No one was trying to force their hand. The
Drafting Committee had been broadly representative,
everyone had had a chance to speak and the wording that
it had adopted was based on the lowest common denominator. Everyone was entitled to express an opinion, which
would be reflected in the summary record of the meeting,
but the time had come for the Commission to complete
its work on the draft articles and the only way of doing so
was to adopt them, by a vote, if necessary. The question
as to whether the correct procedure was being followed
did not arise, as it was the only procedure available to the
Commission.
86. Mr. AL-BAHARNA said that he agreed that it was
not the right time to amend the proposed draft articles,
but thought that members were entitled to address their
comments to the Special Rapporteur and the Chairperson
of the Drafting Committee, so that they could take those
comments into account when the text was considered on
second reading. The fact that draft articles were adopted
provisionally on first reading should not preclude debate.
87. The CHAIRPERSON said that he took it that all the
comments that had been made would be reflected in the
summary record and that the Commission accepted the
wording proposed for article 11.
Article 11 was adopted.
Article 12 (Direct injury to shareholders)
Article 12 was adopted.
Article 13 (Other legal persons)
Article 13 was adopted.
PART THREE (Local remedies)
Article 14 (Exhaustion of local remedies)
Article 14 was adopted.
Article 15 (Category of claims)
Article 15 was adopted.
Article 16 (Exceptions to the local remedies rule)
88. Mr. Sreenivasa RAO wondered whether it was not
self-evident, as stated in paragraph (c), that local remedies did not have to be exhausted when there was no relevant connection between the injured person and the State
alleged to be responsible.
89. Mr. DUGARD (Special Rapporteur) said that there
had been a very lengthy debate on that issue, on which it
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had been necessary to hold informal consultations. The
Commission had therefore taken the view that the point
was not self-evident and needed to be included in the
article.
90. The CHAIRPERSON said that he took it that, in the
light of the Special Rapporteur’s explanations, the Commission wished to adopt article 16.
Article 16 was adopted.
PART FOUR (Miscellaneous provisions)
Article 17 (Actions or procedures other than diplomatic
protection)
Article 18 (Special treaty provisions)
Article 19 (Ships’ crews)
91. Mr. MOMTAZ said that article 19 should immediately follow article 17. Article 17 embodied a general rule
and the rule contained in article 19 must be seen as the
corollary of the rule stated in article 18. Articles 18 and
19 should therefore be inverted. The provision now contained in article 18 would thus come at the end of the set
of articles on lex specialis.
92. Mr. GAJA said that the French and English versions
of article 17 were different. In his opinion, the French text
was a more faithful reflection of the Drafting Committee’s
intention to stress that the right of States, natural persons
or other entities to resort to actions and procedures was
governed by international law. The English version gave
the impression that it was the actions or procedures which
were governed by international law. He therefore proposed that the English version should be brought into line
with the French text by placing the words “under international law” immediately after the word “resort”.
93. Mr. ECONOMIDES said that he had some difficulty
with the grouping together of article 17 (entitled “Actions
or procedures other than diplomatic protection”) and
article 18 (entitled “Special treaty provisions”) because
all actions or procedures other than diplomatic protection were a matter of special treaty provisions and the
two titles were thus confusing. It was, moreover, a wellestablished legal rule that special treaty provisions took
precedence over general provisions. Special treaty provisions should therefore take priority over the very general
rules on diplomatic protection. In article 18, however, that
priority was given only when the two kinds of provisions
were inconsistent. That was contrary to the law. No matter
whether it was compatible or incompatible with a general
rule, a special rule always took precedence. The Commission was thus introducing an innovation vis-à-vis internal
law and even vis-à-vis the Vienna Convention on the Law
of Treaties (hereinafter “the 1969 Vienna Convention”).
In his opinion, articles 17 and 18 should be reconsidered
and merged into a single article. It was premature to discuss the articles’ positioning. He would rather have article 19 come after article 8, for example, but that was a
matter for discussion on second reading.
94. Mr. DUGARD (Special Rapporteur) said that he
entirely agreed with Mr. Gaja’s proposal. The words

“under international law” had been incorrectly placed
after the word “procedures” in the English version of article 17.
95. Mr. AL-BAHARNA said that, in the English version
of article 17, a comma should be added after the word
“entities”.
96. The CHAIRPERSON said that he took it that the
Commission wished to adopt article 17, the French version being deemed the authentic text.
Article 17 was adopted.
97. The CHAIRPERSON said that, if he heard no
objection, he would take it that the Commission wished
to adopt article 18, having duly taken account of the comments by Mr. Momtaz and Mr. Economides.
Article 18 was adopted.
98. The CHAIRPERSON said that he took it that,
account having been taken of the comments by Mr.
Momtaz and Mr. Economides, the Commission wished to
adopt article 19.
Article 19 was adopted.
99. The CHAIRPERSON said that, if he heard no
objection, he would take it that the Commission wished to
adopt the draft articles on diplomatic protection, as proposed by the Drafting Committee.
It was so decided.
The meeting rose at 1.05 p.m.
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[Agenda item 4]
Second report of the Special Rapporteur (continued)*
1. Mr. MATHESON said that the Special Rapporteur’s
second report on the legal regime for the allocation of
loss in case of transboundary harm arising out of hazardous activities (A/CN.4/540) was an outstanding effort
that created a framework for the Commission’s substantive work on the topic. That work would require much
time and effort to complete, if only because of the topic’s
global importance and potential effect on a wide range
of human activities. Ultimately, however, the topic concerned an area in which the Commission could do a great
deal of good.
2. As the work progressed, the Commission would need
to engage in an extensive and detailed discussion of the
matters contemplated in the draft principles proposed by
the Special Rapporteur in his second report. With regard
to the general framework set out in the report, he believed
that the Special Rapporteur was absolutely correct in his
fundamental judgement that the outcome of the Commission’s work must be general and residual in character and
must give States the greatest possible flexibility in developing specific regimes for the provision of compensation
in particular contexts. It was clear from the reports on the
topic to date that there were no fixed models or uniform
measures that could possibly fit every situation, and that
there was a wide spectrum of devices and concepts on
which States could draw in creating a regime that made
sense and ensured that justice was done. Rather than creating a single, global solution, the Commission should try
to encourage States to act positively and promptly, drawing their attention to a variety of different approaches that
might be combined in the process of bilateral or multilateral negotiations to deal with specific problems.
3. One basic question that arose at the outset was the
overall legal character and form that the outcome of the
Commission’s work on the topic should take. It was important to recall that the activities covered by the topic were,
by definition, not prohibited by international law, which
meant that States did not have international responsibility
or a duty to provide compensation for the results of such
activities unless they agreed to accept such responsibility.
That fact suggested that the Commission had two options:
either to draft a treaty instrument that would create legal
obligations for States, or to formulate guidelines that
would encourage States to take appropriate measures for
the provision of compensation and suggest various means
of accomplishing that objective. He preferred the second
option and agreed with the comments made by Mr. Pellet
on the subject.
4. The fact that most States were unlikely to become
parties to a treaty that created a global regime of obligations, however general in character, would seriously
detract from the overall effectiveness of such a regime.
More good could be done with a set of recommendatory
guidelines to which States could extend general support
and which would encourage them to negotiate binding
instruments adapted to their particular circumstances. He
therefore favoured the framework of principles proposed
by the Special Rapporteur, although he would replace
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terms of obligation such as “shall” with recommendatory
terms such as “should”.
5. He also agreed with the Special Rapporteur that the
scope of the draft principles should be limited to that of
the draft articles on prevention of transboundary harm
from hazardous activities adopted by the Commission in
2001.3 In particular, it was important that the draft principles should cover only activities not prohibited by international law that risked causing significant transboundary
harm. Any broader scope would be unlikely to command
the support of States generally.
6. The Commission must also exercise caution when
describing the geographical scope of the principles, especially with respect to areas beyond national jurisdiction. It
was one thing to provide compensation for damage done
to States and individuals in such areas but quite a different
matter to require compensation for damage to the environment per se in those areas, if it did not result in loss
to specific States or individuals. It might be sensible for
States to accept obligations to prevent such damage to the
environment in those areas, but it was not at all clear how
a requirement of compensation would be feasible. Who
would have the right to demand compensation under circumstances where there was no specific damage to any
particular State or individual, and to whom would such
compensation be provided? Would a State have the right
to demand compensation for any unilateral measures it
might have taken on its own initiative to control or reverse
damage to the environment in areas beyond its national
jurisdiction? In the absence of a multilateral authority
or arrangements to authorize such remedial action, that
would seem inappropriate.
7. The Commission must therefore be careful not to
impose excessive requirements on States with respect to
compensation for damage in those areas. In particular,
when it said that measures must be taken to ensure that
compensation was available for transboundary damage in
areas beyond national jurisdiction or control, the damage
should be limited to damage actually caused to States and
persons in those areas.
8. The Special Rapporteur had suggested that the primary duty of compensation should lie with the operator.
Such a solution would generally be the correct one; however, there were exceptions in the case of pollution from
ships and from the transit of waste, and in some cases
States might choose to place primary liability on an entire
industry through the creation of an industry fund rather
than attempt to single out individual operators. In some
situations it might be impractical or even impossible to
attribute the damage to a specific operator; moreover,
entities other than the operator might be better placed to
provide compensation and take effective remedial action.
9. Thus, the Commission should not suggest that the
only option for States in all circumstances was to place
primary liability on the operator. It might wish to state
that although that would normally be the case, the guiding principle should be that States should take measures
to ensure that adequate compensation was available for
3
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victims, the decision as to what means should be adopted
in specific cases to achieve that end being left to States.
States should also consider the creation of supplementary
sources of funding and financial security, including the
possible use of State funds, to ensure that victims were
adequately compensated. However, it was better not to
say that such measures were required in every case, so
long as adequate provision was made to compensate the
victims in some way.
10. Lastly, the Special Rapporteur suggested that the
draft principles should include a requirement that operators should take action to minimize damage resulting
from pollution incidents. He agreed that action to contain
and remedy such damage should be taken promptly, but
such action seemed to him to have less to do with liability
than with the prevention of harm. If that matter was not
adequately covered by the draft articles on prevention of
transboundary harm, it would be logical to find some way
of amending or supplementing those articles rather than
trying to incorporate it in the principles on liability. In any
event, the Commission should be careful not to restrict
the options of States unduly or to suggest that in all cases
they would be required to rely on operators to control and
minimize pollution damage. There might, for instance, be
circumstances in which public agencies should take direct
action to contain the damage and then perhaps seek reimbursement from those responsible.
11. He did not intend to comment on the substance or
drafting of individual principles at the present juncture,
but he did agree with Mr. Pellet that the Commission
should not merely have a general debate and then refer
the entire package of draft principles to the Drafting Committee. Individual principles should be discussed systematically, with the Commission taking action on one group
of related principles before moving on to another group.
Each principle covered a number of technical issues that
deserved full discussion and decision in principle, and the
Commission must ensure that sufficient time was devoted
to that task.
12. Mr. KATEKA commended the Special Rapporteur
for his efforts to accommodate the various views that had
been expressed at the previous session and noted that the
traditional concept of damage as damage to persons and
property had been expanded to include damage to the
environment per se. In addressing the topic, he wished to
focus his comments on the Special Rapporteur’s general
conclusions.
13. He hoped that the general and residual legal regime
discussed in general conclusion 1 would help in the
development of specific liability regimes in the future. If
the Commission endorsed that conclusion, however, he
hoped that it would not leave itself with little room for
manoeuvre.
14. General conclusion 2, limiting the scope of the draft
principles to that of the 2001 draft articles on prevention
of transboundary harm, set the threshold of “significant
harm” as the trigger for liability. Like other members of
the Commission, he had resigned himself to that threshold, even though he would have preferred a different one.

In that connection, friends of the environment appeared
to be heading for a confrontation with friends of industry.
15. General conclusion 3 needed to be qualified: the fact
that hazardous or significant risk‑bearing activities were
sometimes crucial for economic development should not
exempt States from exercising due diligence. The conclusion called to mind the past debate on the environmental impact assessment, which had been viewed as costly,
albeit beneficial in the long run.
16. On general conclusion 4, he noted that there was
some vagueness with regard to the requirements which
States might impose on operators as set out in paragraph 15 of the report. Draft principle 3, which sought
to ensure that “victims are not left entirely on their own”,
was also unclear, and he shared the concerns of Ms.
Escarameia on that point. The absence of a definition of
the term “victim” was also a matter of concern.
17. General conclusion 5 and the related draft principle should specify that the primary duty to provide compensation for loss caused by hazardous activities lay with
the operator. As noted in paragraph 14 of the report, the
operator was the main beneficiary of the activity and the
creator of the risk, and as such should bear the principal
liability in any regime for the allocation of loss.
18. He agreed with general conclusion 6 and suggested
in that connection that draft principle 2 e, on the definition of the term “operator”, should take into account the
footnote to the report at paragraph b of the explanation of
draft principle 4 on the definition of that term in Common
Position (EC) No. 58/2003 adopted by the Council of the
European Union on 18 September 2003.4 General conclusion 7, however, gave rise to some concern. The Special
Rapporteur had noted in paragraph (g) of the explanation
to draft principle 4 that the scheme of limited liability was
unsatisfactory insofar as it was incapable of providing
sufficient incentive to the operator to take stricter measures of prevention. There was thus a need to set the limits of financial liability at a sufficiently high level. The
Special Rapporteur further noted, in paragraph (i) of the
same explanation, that most conventions excluded limited
liability in case of fault. It should be noted that certain
multilateral environmental agreements that had not yet
entered into force, such as the Convention on Civil Liability for Damage Resulting from Activities Dangerous to
the Environment, did not address the realities of insurance
and compensation adequately. There was thus a need for
the Commission to ensure that the victim was not left at
the mercy of the operators and States.
19. General conclusion 8 was a step in the right direction. The Special Rapporteur had acknowledged the need
to include the global commons in the Commission’s consideration of liability. It would be helpful if the Special
Rapporteur could at some point in the future attempt to
define the global commons, working out modalities for
the bringing of claims, including the setting up of a global fund for the preservation of the environment, to be
administered by an existing or a new agency. The Special
4
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Rapporteur had noted that damage was caused by multiple sources, which were sometimes difficult to pin down,
owing to their diversity. Nevertheless, the global commons should not be regarded as a no-man’s-land where
environmental degradation was concerned.
20. With regard to general conclusion 9, he noted that
the Special Rapporteur, when introducing his second
report, had asked whether the Commission could impose
such an obligation on States, adding that there was no
consensus on the matter in the Commission. He himself
was in favour of imposing an obligation on States in the
allocation of loss. Admittedly, the notion of State liability was complex and controversial; however, the Commission could not leave victims unprotected, regardless
of whether they were States, natural or legal persons or
the environment per se. In certain cases the operator had
limited liability, and there were also exceptions in which
it incurred no liability. In the case of a State that authorized a risk-bearing activity that subsequently resulted in
damage despite the taking of preventive measures, it was
not fair to let the victim bear the loss without compensation, whether from contributions, insurance or ex gratia
payments provided by States.
21. He commended the Special Rapporteur for the
detailed draft principle 2, on use of terms. He welcomed
in particular principle 2 (b), in which “damage to the
environment” was defined as “loss or damage by impairment of the environment or natural resources”. Likewise,
principle 2 (g), on “measures of reinstatement”, was an
important remediation measure as it was often not possible to compensate for environmental damage in monetary terms, and the natural process of recovery could
be lengthy, while cleaning up after an incident did not
necessarily restore the lost value or appearance of the
environment.
22. Of the two alternatives proposed for draft principle 4, he preferred alternative A. The text should cover
both the State of origin and the operator. Draft principle 5
should have a more detailed explanatory note, especially
with regard to contributions from the principal beneficiaries of an activity. Draft principle 10, on the settlement
of disputes, was too weak and needed to be given more
substance.
23. On the final general conclusion, the Special Rapporteur had said that he had no preference as to the form
that the outcome of the Commission’s work should take.
He himself would prefer the Commission to adopt the
form used for the topic of prevention of transboundary
harm from hazardous activities, namely draft articles. As
the legal regime for the allocation of loss constituted the
second part of the topic of international liability, it was
logical to adopt the same format. In conclusion, with the
exception of draft principle 3, which was incoherently
worded, he would have no hesitation in labelling the Special Rapporteur’s text draft articles and referring them to
the Drafting Committee.
24. Mr. FOMBA, reflecting on the role of States in
the context of liability, said that whether a State was an
operator or a victim, a sword of Damocles, in the form of
the obligation of due diligence, hung over its head. The
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question that arose, then, was whether a State should seek
to minimize or eliminate the risk of damage at the source.
In any case, the obligation involved was one of conduct
and not of result.
25. On that basis, two distinct situations might arise.
The first entailed a wrongful act constituted by the failure
of a State to fulfil its obligation to exercise due diligence.
If that case was the only one that arose, there would be
no problem, as the Special Rapporteur had noted in paragraph 25 of his report. However, in a second scenario,
there was no wrongful act: either the State had exercised
due diligence to the best of its ability and no damage had
been incurred, or else the State had exercised due diligence but damage had nevertheless been incurred. The
latter situation entailed a potential risk that could not be
eliminated. Even if one set aside the problem of State
responsibility for a wrongful act, a situation contemplated
in draft principle 9, the sensitive problem of State liability
remained.
26. The notion of “strict State liability” gave rise to further questions, however. The actual, potential and desirable consequences, both practical and theoretical, of that
notion must be determined, as must the status of the matter in international positive law. The Commission must
also determine whether the topic really provided material
for codification and/or progressive development. In addition, it must seek to reconcile what was desirable in terms
of outcome with what was possible. Lastly, it must look
at the solutions that the Special Rapporteur had provided
to those problems and assess them critically. When a nonState operator, whether a natural or legal person, was the
source of damage, then his or her liability was strict or
absolute, at least in theory, regardless of whether the State
had or had not exercised due diligence. The rationale and
viability of such a solution were open to question, however. The matter must be clarified in the light of the State’s
role as either operator or victim, and the logical and practical conclusions drawn.
27. The Special Rapporteur’s method, whereby he presented observations from States on the principal questions
relating to compensation for damage, drew general conclusions and proposed draft principles on a preliminary
basis, appeared to be a step in the right direction, even if
certain aspects of the topic might have been more fully
developed. As for the report’s scope, the Special Rapporteur addressed the main issues posed by the topic, proposed various possible approaches, and invited further
suggestions from the Commission.
28. With regard to the title, the use of the term “allocation of loss” rather than “compensation for loss” seemed
to be the lesser of two evils, as it sidestepped, at least partially, the conceptual and interpretative problems posed
by the notion of liability. As for the scope ratione materiae, he agreed with the view expressed in paragraph 11
of the report that the scope of the topic should be the same
as that of the draft articles on prevention of transboundary harm from hazardous activities. However, the Commission must determine how closely it could follow the
previous model. The question of the definition of terms
had been rightly raised by Mr. Pellet.
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29. As the proposed legal regime dealt with the exclusive or at least primary liability of the operator, the “polluter pays” principle should obviously form its basis, a
view supported by the footnote to the report at paragraph
a of the explanation of draft principle 3 on the Common
Position adopted by the Council of the European Union.5
He therefore agreed that that principle should be reflected
forcefully and clearly in the draft text.
30. He also agreed with the Special Rapporteur that the
principle of prompt and adequate compensation (draft
principle 4) was a key provision of the draft principles.
The two alternative texts proposed were complementary
and should be worded so as to reflect the fact that the State
could itself be the victim of damage. He shared the doubt
that had been expressed about the capacity of small countries to fulfil fully and systematically their obligations to
provide prompt and adequate compensation, as called for
in draft principle 4.
31. Although he himself agreed that the definition of
the environment should refer to damage to the environment per se, such an approach had not been unanimously
endorsed. It might therefore be useful to find out more
about practice in the matter, as had been suggested.
32. With regard to the form that the outcome of the Commission’s work should take, he believed that a preliminary decision must be taken in order to guide the Special
Rapporteur in his work. The two proposed outcomes were
either a proper convention, perhaps a framework convention, an option dictated by the general and residual nature
of the regime envisaged and favoured by advocates of a
parallel form for the texts on liability and on prevention
of transboundary harm; or else a non-binding text in the
form of recommendations, questions, guiding principles
or model rules. The question should be considered in the
light of the following criteria: the specific and technical
nature of the topic, the mandate of the Commission under
its Statute and its technical limitations, evaluation of the
topic from the standpoint of the theoretical and practical
aspects of the codification and progressive development
of international law, and the need to produce an outcome
that would be of practical value to States. Both options
had advantages and drawbacks, depending on whether the
final text was or was not to be binding, a matter that would
have to be weighed carefully.
33. Above all, the Commission must clearly distinguish
between what it would like to accomplish and what was
actually feasible. Without wishing to go into detail, he
believed that a convention that was not widely ratified, or
else that was undermined by reservations to such major
elements as the obligation to provide prompt and adequate
compensation, would serve little purpose. On the other
hand, a non-binding text would offer great flexibility and
could usefully guide negotiations, but would provide no
guarantees from the standpoint of legal certainty. As all
States enjoyed sovereign equality, however, each would
be able to assume its own responsibilities and look after
its own interests.
34. In absolute terms, he would favour a binding text,
but there appeared to be valid reasons not to take that
5
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route. Accordingly, a compromise solution—or the least
bad solution, from a practical standpoint—would be to
opt for a non-binding text in the form of guiding principles or in any other appropriate form. He also believed
that the draft principles should be referred to the Drafting Committee in order to obtain the benefit of its views.
If they were not referred to that Committee at once, the
Special Rapporteur should continue his work and explore
practice more thoroughly. Alternatively, a working group
could be established to review the draft principles in the
light of criticisms voiced by members. A third alternative
would be for the Commission to decide at present to refer
only those principles to the Drafting Committee that presented the fewest difficulties. He himself did not favour
any particular option, and would endorse any compromise
agreed on by the Commission as a whole.
35. Mr. CANDIOTI said that since 2002, in a process
culminating in his second report, the Special Rapporteur
had skilfully guided the project and debate towards a
series of formulations that finally enabled the Commission, after more than 25 years, to fulfil its mandate on the
topic of international liability.
36. He agreed with the Special Rapporteur that the legal
regime needed to be general and residual, leaving States
the flexibility to develop more specific liability regimes
at the national, bilateral, multilateral or regional level,
and must also be different both from the draft articles
on responsibility of States for internationally wrongful
acts6 and from general national regimes governing civil
liability.
37. With regard to the scope of the draft, he said that
the nature of the activities and the threshold of harm for
incurring liability must be those specified in the relevant
provisions of the 2001 draft articles on prevention of
transboundary harm from hazardous activities. When a
hazardous activity which was not prohibited caused harm,
innocent victims who were neither involved in nor direct
beneficiaries of the activity should not have to bear the
loss.
38. The obligation to provide compensation lay in the
first instance with the operator, in keeping with the “polluter pays” principle. There should be a reasonable financial limitation on the operator’s liability, but provision
should also be made for supplementary sources of funding so that the innocent victims did not have to bear the
loss.
39. The definition of damage eligible for compensation should cover damage caused to persons and goods,
including elements of the national and natural heritage,
damage to the environment and even the environment
per se. Damage to the global commons situated outside a
State’s jurisdiction should also be included in a formulation of principles, notwithstanding the problems posed by
determination of and compensation for such damage.
40. He was, however, opposed to including Antarctica
as a global common, as the Special Rapporteur seemed
to be advocating in general conclusion 8 (a), because
6
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for many years, a number of States had asserted their
sovereignty over parts of Antarctica and exercised
peaceful jurisdiction there under the safeguards of the
Antarctic Treaty System, pursuant to which the consultative parties specifically regulated their relations and activities with regard to such matters as exploitation of natural resources, scientific investigation and environmental
protection.
41. The legal regime must set out the role of the State
as clearly as possible. The Special Rapporteur had rightly
proceeded on the assumption that a State which permitted hazardous activities in its territory must comply with
and enforce the obligations of prevention, failing which
it incurred responsibility for an internationally wrongful act. If damage occurred despite compliance with the
obligations of prevention, and if the financial capacity of
those who incurred primary liability was insufficient to
cover the damage, the need arose to impose a subsidiary
or residual obligation on the State vis-à-vis the innocent
victims, which might take the form of a supplementary
fund paid into by the State and possibly by other interested parties. The Special Rapporteur’s suggestion that
the State should contribute to a supplementary funding
system, together with international organizations and others, seemed to be a reasonable way of achieving progressive development.
42. However, the role of States should not be confined
to the extent of their contribution to compensation. It must
be made clear that they were under an obligation to pass
legislation on implementing an adequate compensation
system and establishing mechanisms to guarantee that
victims had the widest access, without discrimination, to
legal and administrative recourse.
43. With regard to the final form, he agreed with the
Special Rapporteur’s suggestion to elaborate a set of draft
principles and endorsed the 12 principles proposed in the
report. He supported the suggestion that a working group
chaired by the Special Rapporteur could be entrusted with
the task of producing a final version of the draft principles before their referral to the Drafting Committee. That
work should be concluded in the course of the current session so that the Commission could refer the draft principles with commentary, as adopted on first reading, to
the General Assembly in 2004. The Commission could
then finally complete the second reading by the end of the
quinquennium. The matter should be accorded priority,
and the working group and Drafting Committee must be
allowed to devote sufficient time to it during the second
half of the session.
44. Mr. BROWNLIE said that, with the concept of allocation of loss, the Commission was attempting to carry
out a form of social engineering project. That was why,
despite the recently codified draft articles on responsibility of States, further efforts were needed to provide effective compensation to innocent victims. A number of problems remained, one being the idea of supplementary State
funding and the total lack of interest within the Commission in the technical question of how such funding would
actually be carried out. After all, most States concerned
would not be rich, whereas the consequences of an environmental disaster could be enormous.
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45. His other point was a technical one: members had
linked the emphasis on the operator to the “polluter pays”
principle, one which the Commission had never sought to
codify, although in his view it should at some point take
up such topics. The Special Rapporteur had also recognized that the operator would benefit to some degree from
limited liability, although he had argued that there must be
a balance. However, it must be borne in mind that, under
State responsibility, there was a well-established principle
that the State in control of territory was responsible for
harm resulting from activities on that territory of which
it either knew or should have known. Thus, there was an
important lex lata principle governing the background
responsibility of the State for the prevention of harm by
operators, and the Commission was in danger of inadvertently creating a situation that was more protective of the
operator and the State behind the operator than was the
case under existing principles of State responsibility.
46. Mr. Sreenivasa RAO (Special Rapporteur) agreed
that, in focusing on the operator, the Commission should
not take the pressure off the State. However, if it was
agreed that the principles of State responsibility were not
affected by the current exercise, then perhaps the Commission was not straying too far from that basic lex lata
principle. Mr. Brownlie was right to raise the case of a
State whose conduct was irreproachable but which knew,
or should have known, that certain activities could result
in harm, notwithstanding its own best efforts. To what
extent, for instance, was the Corfu Channel case relevant
to the current topic? Although he did not wish to start
a discussion on that matter, it was a valid point, and he
hoped that residual principles which were being elaborated without prejudice to strict responsibility or to other
principles would cover the kind of situation in which a
State’s liability could still be incurred. It would be useful
to reflect that matter in the commentary at some point.
47. Mr. KOSKENNIEMI said that on a number of occasions in the course of the Commission’s consideration of
the topic, it had been argued that the topic was in fact
pointless, since, as Mr. Brownlie noted, there was already
the well-established principle that a State was responsible
if it knew or should have known of the activities which
had taken place on its territory: that was the Corfu Channel standard. He was not certain whether that standard
was still valid. There had been considerable debate and
indeed disagreement among environmental lawyers over
the past 25 years on whether the Corfu Channel case still
played a role.
48. He wished to challenge Mr. Brownlie to pursue his
point if he was really so certain of the continuing validity
of the Corfu Channel principle that the State was always
responsible for activities of which it knew or should have
known; for if it was indeed still valid, then the bottom fell
out of the current project. He also agreed with the Special
Rapporteur that some sort of reference to the problem was
needed.
49. Mr. BROWNLIE confirmed that he did indeed
regard the Corfu Channel principle as well established,
but stressed that he was merely using it as a comparator
for the current topic, which he had always supported. If
the Commission was not careful, it might produce a lower
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standard of liability for the State in control of a territory
than applied under the State responsibility principle as
reflected in the Corfu Channel case.

could be envisaged so that in the future, when States
addressed a particular problem, they had general guidelines to follow or at least to refer to.

50. Mr. KOSKENNIEMI said that if the Commission
was of the view that the Corfu Channel standard was
valid, then a provision should be included in the draft to
the effect that the principles were without prejudice to the
rule that States were responsible and liable for acts undertaken on their territory of which they knew or should have
known.

54. Mr. BROWNLIE stressed that he had most certainly
not attacked the draft, and that he agreed with everything
said by Mr. Mansfield and Ms. Xue. He had merely made
two analytical points which, if taken seriously, might help
to advance the draft. He felt like a civil engineer who, having proposed laying a railway track so as to circumvent a
marshy area, was then accused of being opposed to railways. His point, which he had made for purposes of comparison in evaluating the draft, had yet to be addressed.

51. Mr. CHEE noted that, in the Trail Smelter arbitration, the Tribunal had found that no State had a right to
cause environmental damage. On the contrary, States were
under an obligation to ensure that no such harm occurred
in areas within their national jurisdiction. The underlying
concept was that States should not cause damage to others
through transboundary pollution.
52. Mr. MANSFIELD reminded members that it was
the Commission that had initially conceived the topic as
limited to wrongful acts attributable to the State. That had
not been the only possible approach. The draft articles
on prevention were enormously important, but accidents
were bound to occur, despite state-of-the-art prevention
techniques and even if the State complied with the highest
standards and also required its operators to do so. In such
cases, unless the Commission accepted the notion that
loss lay where it fell, there was a gap, one that Mr. Brownlie had proposed to close through “social engineering”. In
his own view, that gap was so obvious to the Sixth Committee and the international community that if the Commission failed to deal with the topic sensibly, it would
lose credibility in the General Assembly and would constitute an open invitation for others to become involved
in the exercise, despite the fact that the Commission was
clearly the body best suited for finding a constructive way
forward. The Special Rapporteur had been of substantial
help to the Commission in that regard.
53. Ms. XUE endorsed Mr. Mansfield’s remarks and
said that Mr. Brownlie and Mr. Koskenniemi were still
talking about the basis for the rules, whereas in practice
States had tended to avoid the debate on the legal basis,
instead embarking on different approaches, such as “social
engineering”. Thus, regardless of the legal basis, a regime
needed to be developed to ensure that the victims would
not be left to bear the loss alone. States needed to balance
the potential benefits of ultrahazardous activities to society as a whole against the possibility that innocent victims
might sustain loss. To cite one example, the Convention
on Third Party Liability in the Field of Nuclear Energy
had been concluded so that the nuclear power industry
could be developed while simultaneously ensuring public
safety in case of accident. The question now was whether
general principles could be envisaged that were consistent
with current practice. That was the debate that the Special Rapporteur had been trying so hard to summarize.
Some members believed that a convention was possible,
whereas others, herself included, argued that it was not,
because the topic concerned a regional, sectoral matter
which could not be dealt with on a general basis. It was
not a question of continuing the debate on the basis for the
rules, but of deciding what kind of “social engineering”

55. Mr. GAJA said that although the Special Rapporteur
described his text as a series of draft principles, in form
it more closely resembled articles of a convention. While
the Special Rapporteur seemed prepared to add or remove
certain elements, he had understandably expressed reluctance to continue to produce more drafts, more studies or
more detailed commentaries until such time as the Commission decided on the form that the text should take and
identified its basic content. The Commission must not
continue to place the burden on the Special Rapporteur;
the time had come for it to make up its mind.
56. He saw no great difference between the option of
draft principles and that of a convention. While the latter
option seemed preferable to many members of the Commission, there was a danger that, even if it was endorsed
by the General Assembly, it might not be ratified by certain States whose participation would be essential for the
regime to be successful.
57. For drafting purposes, however, the ultimate form
of the text was important. The Commission should bear
in mind that it was not in a position to propose general
and residual rules that were universally applicable. It
could state the relevant concerns, identify those responsible for meeting those concerns and prompt States to
address existing needs, but it could not provide a single,
universally applicable model. The most satisfactory vehicle would therefore be a framework convention, which,
rather than stating a number of obligations, would provide the necessary momentum for establishing a variety
of tailor-made regimes.
58. As for the basic tenets of the draft principles, he
noted that the scope of the text was broader than that of
the draft articles on prevention of transboundary harm
from hazardous activities, since it also covered damage
to the global commons. In that context, he did not believe
that a State taking measures of reinstatement should be
expected to bear the cost of those measures. Nor did he
believe that the draft text provided enough protection for
victims who had the misfortune to find themselves in the
same territory as the operator. There should be a comprehensive reparation system for harm, wherever it might
occur.
59. The draft principles could be grouped in three categories: in chronological terms, the first related to response
action, the second to the reparation of harm and the last
to procedural remedies. With regard to the first category,
a prompt and effective response should, according to draft
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principle 7, be the primary responsibility of the operator.
Such a provision would seem to restrict the role of the
State of origin, which might need to take action if the
operator lacked adequate means or simply failed to take
the required action. Such a restriction would be regrettable. As Mr. Matheson had said, the State of origin should
take control of response action, even if it decided to do
so by way of delegation to the operator. Other States
involved should bear the main responsibility for action in
their respective territories.
60. Draft principles 3 to 6 did not provide for full compensation, which, he agreed, would be unrealistic. The
basic principle was that the operator should bear the costs,
with supplementary compensation provided by States,
preferably through the establishment of a compensation
fund. He agreed that the operator’s liability would have
to be limited, in order for him or her to be covered by
insurance; except in cases of fault, which would, however, be difficult to prove. The term “operator” should
be more carefully defined more precisely. Altogether, the
principles could be expressed synthetically, and could
then be worked out in detail within each specific regime.
As to draft principle 8, remedies at the international level
should be encouraged, since they were likely to be more
favourable to victims.
61. He supported the suggestion that a working group
should be established, chaired by the Special Rapporteur,
to define the nature of the proposed text and identify more
precisely the principles to be included. Given the time
required for translation, it was unrealistic to expect that
the work could be completed in the second half of the
present session. The first step would be to establish a text
that could be submitted to the General Assembly in 2005,
accompanied by the appropriate commentaries.
62. Mr. PAMBOU-TCHIVOUNDA wondered whether
Mr. Gaja’s categorization of the topics could, by highlighting the underlying structure, help the Commission
decide whether the text should ultimately take the form of
a declaration or of draft articles.
63. Mr. ECONOMIDES said that there seemed to be
almost unanimous agreement within the Commission that
the scope of the draft principles should be the same as
that of the draft articles on prevention of transboundary
harm from hazardous activities. He wondered, however,
whether it might not be more appropriate to transfer the
second half of draft principle 1 (“namely activities not
prohibited by international law which involve a risk of
causing significant transboundary harm through their
physical consequences”) to the commentary.
64. In draft principle 2 (a) (iii), the phrase “economic
interest” might have too broad a meaning. It should be
specified that such an interest must be well established
and based on law or custom. The phrase “taking into
account savings and costs”, also in principle 2 (a) (iii),
should be explained in the commentary. The same went
for the word “disastrous” in principle 2 (d).
65. The wording of draft principle 3 should be substantially strengthened so as to bring greater benefits
to victims. In particular, he questioned the need for the
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phrase “within the limits prescribed under national law”.
He shared the view of Mr. Pellet and Mr. Fomba that
the “polluter pays” principle, which now formed part of
positive law, should be stated more forcefully. Moreover,
the principle should be set forth in the text as the basis
for operator liability, not consigned to the commentary.
Greater emphasis should also be given to the erga omnes
obligation on all States to protect the global commons for
the benefit of the international community as a whole.
66. With regard to draft principle 4, he supported Mr.
Pambou-Tchivounda’s suggestion that the two alternatives
should be merged to form a new provision, which would
emphasize the primary responsibility of the operator but
also the supplementary contribution that the State of origin could make to compensation for damage. Indeed, the
State might find itself internationally responsible if it did
not take the necessary precautionary measures to avoid
significant transboundary harm. That question, however,
was governed by the “without prejudice” clause contained in draft principle 9. Furthermore, a separate principle should be formulated providing for the operator’s
strict liability, which, in the current state of international
law, constituted the basic norm for liability arising from
hazardous activities, as indicated in paragraph (d) of the
explanation.
67. Yet another principle should deal with the limitations
on the operator’s liability, which currently constituted the
rule governing strict liability regimes. He also concurred
with the Special Rapporteur’s suggestions that the limits
of financial liability should be set at a sufficiently high
level, that limitations on liability in case of fault on the
part of the operator should be excluded and that provision
should be made for exemption from liability for reasons
commonly cited in national legislation and international
conventions regulating hazardous activities.
68. With regard to draft principle 7, he considered
that the position of States likely to be affected should be
strengthened by expressly according them the right to
take steps to remind the State of origin of its obligations in
respect of hazardous activities undertaken by the operator.
69. With regard to draft principle 8, he would be in
favour, in order to avoid the vagaries of private international law, of including in the text itself a recommendation concerning the choice of the competent court,
in accordance with the solution already adopted by the
international instruments referred to in paragraph (c) of
the explanation. Draft principle 8—or an additional principle—should also provide for the obligation to recognize
and execute the ruling of a foreign court. Such a provision
appeared in a footnote at the end of the explanation of
draft principle 8 in the Special Rapporteur’s report.
70. As for environmental damage caused to the global
commons, any State was entitled to act in the international interest, although the Commission should recommend that such action should, as far as possible, be of a
collective nature, carried out by the relevant international
organizations.
71. With regard to draft principle 10, he agreed with Ms.
Escarameia and others that the current text contributed
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nothing new. He therefore suggested that more substance
might be given to the text by adding in paragraph 1, after
the word “negotiations”, the word “investigation” and,
after the word “conciliation”, the words “recourse to
regional bodies or agreements”. Paragraph 2 should then
be reworded along the following lines: “For a dispute not
resolved in accordance with paragraph 1, the parties shall
find, as quickly as possible, other mutually acceptable
means to settle their dispute, inter alia, through (a) arbitration or (b) submission of the dispute to the International
Court of Justice.” It was also worth emphasizing that the
obligation to settle international disputes was an obligation of result rather than a simple obligation of means.
72. As for the form that the draft should take, he
remained in favour of an international convention, complementing the draft articles on prevention of transboundary harm from hazardous activities. In the interests of
consistency, the Commission should adopt the same form
for both projects. He would, however, be able to accept
a more flexible solution, such as that adopted in the draft
articles on State responsibility. The text could thus take
the provisional form of a General Assembly declaration
and, after two or three years had passed, the question of
transforming it into a convention could be considered. It
was, however, crucial that the text should be complete
from the outset so that it could be easily transformed into
a convention. For that reason, he would prefer draft articles to draft principles. He hoped that the Special Rapporteur would soon submit a more complete text, giving
fuller coverage to all the relevant points, most of which
were already mentioned in his excellent report. Moreover,
the text should not be referred to the Drafting Committee
until the final form had been agreed on.
73. Mr. KOSKENNIEMI said that many members of
the Commission, including himself, remained uncertain
whether allocation of loss was the right framework within
which to deal with the topic. Concepts such as strict liability, non-fault liability, due diligence and ultrahazardous
activities appeared to have gone by the board. On the other
hand, the issue had remained unregulated for too long and
the Commission had to take some action. Despite the
undeniable conceptual, political and economic problems,
it was time to stop wondering whether the right approach
had been adopted, and to meet the justified expectations
of the Sixth Committee and the international community
as a whole.
74. Some of the draft principles were more important
than others. Dealing with them as if they all had the same
weight, therefore, distorted the discussion. In his view,
they fell into four different categories, one of which was
of overwhelming importance. The first category was
reflected in draft principles 3, 4, 5 and 6, which laid down
the Special Rapporteur’s thinking on the basic framework
for the regime of allocation of loss. Within that category,
four elements or actors could be identified: the victims; the
operators, or private actors involved in activities causing
transboundary damage; States; and insurance or reinsurance companies, agents or mechanisms. An arrangement
should be established whereby allocation of loss could be
distributed among those four elements. Some speakers
had referred to the concept of “balance”. For him, the balance between the four actors was to be achieved by letting

the market determine the solution as far as possible. As
the Special Rapporteur had proposed, the rules should be
regulatory only in a general and residual sense: the Commission could not dictate where the loss should fall. Some
might argue that leaving the solution to the market was,
on the contrary, unbalanced in that it created winners and
losers. There were elements of truth in both positions.
75. As he had said at the previous session, he did not
think that the Commission or the United Nations had any
interest in regulating in that particular area, except on
one point: the need to compensate innocent victims. To
highlight that need was the single most important thing
that the Commission could do, and when the position of
that element in the overall arrangement was determined,
the others would fall into place, on the basis of market
mechanisms. That was right and proper: what would be
wrong would be to let the market determine the rights of
the victims. In short, while regulating ways and means of
ensuring compensation for innocent victims in a residual
and general fashion, the Commission should place greater
emphasis on the principle itself.
76. Mr. Brownlie and others had used the metaphor of
social engineering, but in his view the language of law
and economics was more appropriate to the vocabulary of
loss allocation. Other aspects of that vocabulary included
cost effectiveness, internalization and balancing. They
were not neutral concepts, since they designated some
entities as winners and others as losers. His only hesitation with regard to that vocabulary was that it suggested
that it was impossible to regulate the need to compensate
innocent victims. Although market mechanisms should be
deferred to in some respects—for instance, with regard to
the duty of the operator to provide insurance and the need
to create compensation funds to handle possible damage
to the industry as a whole—they should not be allowed to
determine the fate of the victim.
77. As he had already said, the draft principles proposed
by the Special Rapporteur fell into four groups. The first
comprised principles 3 to 6, which together set out the
basic parameters of the loss allocation scheme. They had
been well formulated and were ready to be referred to the
Drafting Committee, on the understanding that the language on compensation of the victim must be strengthened. The second group contained draft principles 7, on
response action, and 8, on equal access and non-discrimination in the use of local remedies: two specific obligations that had to be taken into account in setting up an
effective regime. Clearly, they were secondary, and some
speakers had suggested that response action might be better dealt with in the context of the articles on prevention.
He agreed, but had no objection to their being addressed
in the present context as well. The draft principles dealt
with complex topics and further debate was needed on
them. Accordingly, they were not ready for referral to
the Drafting Committee. If a working group was to be
established to deal with certain specific issues, a course
of action that he endorsed, then those two draft principles
could be addressed in that context.
78. The third group comprised draft principles 1, 9 and
11, which covered the scope and nature of the principles
themselves. Draft principle 1 was ready for referral to
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the Drafting Committee. Concerning draft principle 9, on
the general and residual nature of the principles, he had
already suggested that the Commission should be more
ambitious. As Mr. Economides had said, the question of
what form the final product should take should be left open
at the present stage. Accordingly he was not in favour of
referring draft principle 9 to the Drafting Committee.
79. The fourth group comprised only draft principle
2, on use of terms. Many speakers had raised the question of the definition of damage. That was an extremely
important question, since a very narrow definition might
leave the victims without access to compensation, while
a broad one would extend the ranks of the victims to
embrace aspects of the environment, for example. Those
issues were too large to be discussed in conjunction with
the structural aspects of the allocation of loss scheme.
Therefore, draft principle 2 should not be referred to the
Drafting Committee. If a working group was established
it might be asked to look into the question, but he tended
to think that the best course would be to leave the question
of definitions entirely to one side, perhaps to be covered
in a future report by the Special Rapporteur.
80. In summary, draft principles 3 to 6 were fundamental
and should be referred to the Drafting Committee. Principles 7 and 8 were of secondary importance and could be
sent to a working group if one was set up. The group that
dealt with the nature of the principles themselves—principles 1, 9 and 11—needed further discussion in the Commission itself or in a working group. Principle 2 should be
set aside for the time being.
81. Mr. YAMADA said that when he had joined the
Commission in 1992, it had been in the throes of trying
to conceptualize the topic of international liability. The
wealth of documents accumulated over 25 years, including the schematic outline by Mr. Quentin‑Baxter7 and the
12 reports by Mr. Barboza,8 reflected the history of the
Commission’s travails on the topic. The breakthrough
had come in 1997, when the Commission had decided to
take a step‑by‑step approach, beginning with the question of prevention of transboundary damage from hazardous activities. Within a short span of time, the Commission had succeeded in formulating the draft articles on
prevention. It was now in the second stage of the work,
addressing international liability in case of loss from
transboundary harm arising out of hazardous activities.
As a senior member of the Commission, the Special Rapporteur was the living memory of its work on the topic,
7
Yearbook … 1982, vol. II (Part One), document A/CN.4/360,
pp. 62–64.
8
Preliminary report: Yearbook … 1985, vol. II (Part One), document A/CN.4/394, p. 97; second report: Yearbook …1986, vol. II (Part
One), document A/CN.4/402, p. 145; third report: Yearbook …1987,
vol. II (Part One), document A/CN.4/405, p. 47; fourth report: Yearbook
…1988, vol. II (Part One), document A/CN.4/413, p. 251; fifth report:
Yearbook …1989, vol. II (Part One) document A/CN.4/423, p. 131; sixth
report: Yearbook …1990, vol. II (Part One), document A/CN.4/428 and
Add.1, p. 83; seventh report: Yearbook …1991, vol. II (Part One), document A/CN.4/437, p. 71; eighth report: Yearbook …1992, vol. II (Part
One), document A/CN.4/443, p. 59; ninth report: Yearbook …1993, vol.
II (Part One), document A/CN.4/450, p. 187; tenth report: Yearbook
…1994, vol. II (Part One), document A/CN.4/459, p. 129; eleventh
report: Yearbook …1995, vol. II (Part One), document A/CN.4/468,
p. 51; and twelfth report: Yearbook …1996, vol. II (Part One), document A/CN.4/475 and Add.1, p. 29.
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and was understandably frustrated over the reopening of
various issues at the current stage. In his personal view,
the Special Rapporteur had accurately assessed the general response to his first report9 and had presented recommendations based on that assessment.
82. As the Chairperson had indicated, it was high time
for the Commission to make a decisive move. Its credibility was at stake. It should formulate a text for consideration on first reading and provide Governments with
the opportunity to comment on the whole of the liability
aspect of the project. If they were not satisfied, they would
say so and their comments could be taken into account
when the Commission proceeded to the second reading. If
Governments considered that there was insufficient customary law to justify codification of the liability aspect,
then they must convene a diplomatic conference to legislate for a new regime. Such negotiations were beyond the
Commission’s mandate.
83. It must be borne in mind that the hazardous activities
with which the Commission was dealing were not undesirable or unnecessary: if that were the case, they could be
prohibited. On the contrary, those activities were vital for
the welfare of mankind and the development of countries.
What was most important, therefore, was to minimize the
risk that they might cause harm. The prevention aspect
was by far the most important. Nonetheless, risk could not
be entirely eliminated. Hence the need for a contingency
plan in the event of an accident, and that was the liability
aspect.
84. The notion that harm from hazardous activities was
normally transmitted from the developed to the developing world did not reflect reality. Around the long coast of
Japan, many shipping accidents occurred. Some involved
ships from the developed world, but most of the ships
were from the developing world. They were often illequipped and their owners and operators often did not
have the financial capability to compensate for damage
and abandoned their ships. It was of course desirable to
establish an adequate regime of prevention and liability
for hazardous activities, one that covered every private
enterprise. However, that placed a substantial additional
burden on emerging developing economies. Any project
that was too ambitious would not be accepted by the
developing countries. The negotiations for the Kyoto
Protocol to the United Nations Framework Convention on Climate Change illustrated the serious problems
involved.
85. Since the Commission’s current endeavour was to
continue with its step‑by‑step approach, the scope of the
hazardous activities to be covered in the second stage must
remain the same as in the prevention stage. The threshold
of harm that triggered the regime should also remain that
of “significant” harm, and the issue of whether to extend
coverage to the global commons should not be reopened.
86. Most of the hazardous activities in question were
carried out by private enterprises, and it was the enterprise, operator or owner that should be held responsible
for compensating for any damage that occurred. What,
9

See 2804th meeting, footnote 4.
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then, should be the obligation of the State under whose
jurisdiction such operations were conducted? That obligation was to establish an adequate domestic legal regime to
implement the “polluter pays” principle. Since the accidents with which the Commission was concerned were
those that occurred in spite of the performance of duties
of prevention, both by the private enterprise and by the
State, there would most probably be no fault on the part
of the enterprise and it would be necessary to subscribe
to the principle of strict liability. Strict liability, it must
be emphasized, could only be applied where the duty of
prevention was firmly in effect. The State must offer an
adequate legal regime whereby the victim, regardless of
nationality, was assured of prompt reparation for the damage. The liability of the enterprise must be limited at an
appropriate level, since unlimited liability would have
a prohibitive effect on indispensable economic activities. The State, therefore, was obliged to establish some
scheme of supplementary funding in order to alleviate the
burden on the victim, such as insurance arrangements or
some other form of compensation fund.
87. On the settlement of disputes, it might be possible
to envisage some kind of impartial mechanism, such as
assessment of harm by an independent third party, but
it would not be possible to envisage any compulsory
mechanism.
88. All of the above elements were already set out in the
recommendations presented by the Special Rapporteur.
What the Commission was working on was principles of
a general and residual character. Each hazardous activity would require a specific regime that must be negotiated separately. He sincerely hoped that the Commission
would be able to finalize its first reading of the draft principles at the current session.
89. Mr. MANSFIELD said that the second report gave
the Commission most, if not all, of the elements needed
to take the decisions necessary to produce a respectable
and useful product on the topic. Obviously there remained
significant differences of view, but the Special Rapporteur’s conclusions in paragraph 36 of his report pointed
the way forward. As he made clear, there was much on
which there was agreement, and as the debate proceeded
it was becoming obvious that many of the principles commanded broad support, or at least met with no strong
objection, and might be suitable for refinement by the
Drafting Committee.
90. In his conclusions, the Special Rapporteur referred
to the form of the product, but it was not necessary to
take a decision on the matter at the present juncture. In
fact, it would be easier to reach agreement when further
progress had been made on the propositions that should
be included in the product. As to the other conclusions,
his feeling was that there was no major disagreement
among members of the Commission on the following
points: that the regime to be produced should be general and residual; that the scope should be the same as
that of the draft articles on prevention; that best practice
techniques for prevention could not entirely eliminate
the risk of accidents; that innocent victims who did not
participate in or benefit from the hazardous activity that
had given rise to the accident should not have to bear any

loss entirely unsupported; and that the primary responsibility in most situations for compensating the innocent
victim in the event of an accident should rest with the
operator. There would thus seem to be broad support
for principle 1, relating to scope, and principle 3, paragraph 1, on the objective of not leaving the innocent victim unsupported. However, he thought that it might be
possible to go further and find some measure of agreement about the actions that States might require of operators that engaged in hazardous activities that might cause
transboundary harm. For a start, the Commission might
note that those requirements were no more and no less
than what States were likely to require of such operators
in order to deal with any risk of harm that might occur
within their national jurisdictions.
91. That led back to the fundamental point that prevention was better than cure or compensation. Anyone who
had been exposed to modern management thinking recognized that in all business activities, particularly hazardous
activities, the costs associated with accidents—irrespective of liability to pay compensation—were huge, perhaps the single biggest controllable cost of doing business. That was true whether the activity was a State or a
private enterprise and whether it was in a developed or
developing country. The logical implications were that it
was sensible for States to require operators to undertake
appropriate prevention actions. Also, as recognized in
draft principle 7, it made sense for States to require operators to take prompt and effective action in the event of an
accident, a point not covered in the prevention articles.
Such action could have a major impact on the quantum of
loss and on any subsequent contributions by the operator
or its State of nationality. It might well be that a provision
to that effect should be included in the prevention articles, though it could also be included in the present draft.
It could also be cast in such a way as to enable public
agencies to take action and seek compensation from the
operator.
92. What else was it reasonable and sensible for States to
do in relation to the time sequence of an accident? Firstly,
they must ensure that operators maintained appropriate
insurance to cover the foreseeable risks of the activities
in which they were engaged (draft principle 6), and, secondly, they must see to it that non-discriminatory recourse
procedures were available so that claimants could make
claims, through normal court procedures if necessary, to
take advantage of such insurance cover (draft principle 8).
93. As to the situation where compensation under normal insurance arrangements was unavailable, insufficient
or inappropriate, there seemed to be two propositions on
which there was relatively little controversy. The first was
contained in draft principle 11, which was really a call
on States to develop more detailed global or regional
arrangements for particular classes of hazardous activities, with the idea that such arrangements could provide
industry-wide and/or State‑funded compensation in the
event that the operator and its insurance arrangements
were inadequate. There were a number of examples of
such global or regional arrangements. Any provision on
the subject would be essentially hortatory, but that did not
make it unimportant.
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94. Secondly, there might be a provision to encourage
States in appropriate circumstances to establish arrangements for a special claims commission through recourse
to which claimants would be absolved of the need to seek
remedies through domestic courts. That was a well-established practice in certain circumstances, circumstances
which could not, however, be prescribed.
95. If he was right in supposing that those matters were
relatively uncontroversial, then many of the elements
for a useful product were already at hand, and the drafting could be refined. True, some members had indicated
that they had reservations about some aspects of the draft
principles; for example, principle 3, paragraph 2, on compensation for transboundary damage beyond national
jurisdiction, and the relationship between principle 4
(alternatives A and B) and principle 5, in that they went
beyond the recourse procedures outlined in principle 8.
The differences of view on those issues did not seem as
great as they had been in the past and could be dealt with
in the Drafting Committee. For example, on principle 3,
paragraph 2, only compensation and such technical matters as who would have the legal standing to sue remained
controversial. There seemed to be agreement that the
State should require the operator to undertake appropriate prevention measures in respect of any risk of harm to
areas beyond national jurisdiction, while simultaneously
seeking to prevent transboundary harm.
96. In short, therefore, the report and the principles it
contained revealed that there was much on which the
Commission could already agree, and that there would
probably be much more once the drafting was refined. He
thanked the Special Rapporteur for the great service that
he had performed in submitting his second report.
The meeting rose at 1.05 p.m.
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International liability for injurious consequences
arising out of acts not prohibited by international
law (international liability in case of loss from
transboundary harm arising out of hazardous
activities) (continued) (A/CN.4/537. sect. C, A/
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CN.4/540,1 A/CN.4/543,2 A/CN.4/L.661 and Corr.1,
A/CN.4/L.662)
[Agenda item 4]
Second report of the Special Rapporteur (continued)
1. Mr. KOLODKIN congratulated the Special Rapporteur on his excellent second report on the legal regime for
the allocation of loss in case of transboundary harm arising out of hazardous activities (A/CN.4/540), which had
managed the feat of reconciling a wide range of views on
the topic and had given the Commission a sound basis for
its work.
2. It seemed that, like States, the Commission was
divided, above all on the question of the role of the State
in a liability regime. One school of thought was that
States had no legal liability in the event of loss from an act
not prohibited by international law and that such liability
should not form the basis of a rule of international law.
According to that view, such questions should be settled
by negotiation, depending on the specific kinds of activity
involved or on a case-by-case basis. Another view was
that the situation had developed to the point that the Commission should formulate a rule, if only in the interests of
the progressive development of international law.
3. The Special Rapporteur’s approach seemed to offer
the possibility of achieving a result despite the divergent
points of view. The most important aspect of his very
sensible approach concerned the form that he considered that the Commission’s final product should take: not
draft articles or a convention containing specific obligations imposed on States, but general guidelines that States
could use as a model in drafting international treaties or
their own laws and that would provide them with guidance not only de lege lata, but also de lege ferenda in
the development of legal standards. Another aspect of the
Special Rapporteur’s approach was the residual and general nature of the proposed principles, avoiding superfluous detail, with the possible exception of draft principle
2, which contained definitions. No less important was the
Special Rapporteur’s view that, in principle, the Commission should restrict the scope of its work to that of the
draft articles on the prevention of transboundary harm
from hazardous activities adopted by the Commission in
2001,3 in terms both of the kinds of activity involved and
of the threshold of harm. The term “significant harm” had
already been adequately considered during the drafting of
the articles on prevention and there was no need to return
to the subject for the time being.
4. He could support the principle of operator liability, if
“operator” meant any person in control of the activity in
question. Some legal regimes effectively assigned liability
to third parties. Other solutions were possible in specific
situations. As a general principle, however, operator liability was based on common practice and was consistent
with the “polluter pays” principle. Alternative B of draft
principle 4 was therefore preferable in that regard. The
Reproduced in Yearbook … 2004, vol. II (Part One).
Ibid.
3
See 2797th meeting, footnote 3.
1
2
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Special Rapporteur rightly referred, in his general conclusions and in paragraph (f) of the explanation to principle
4, to the limitations and exceptions to strict liability. It
would, however, be better if the common concept—as the
Special Rapporteur himself described it—of strict liability could be further developed in the actual text of the
principles. Paragraph 2 of alternative B of draft principle
4 seemed inadequate. Nor did he understand why the draft
principle referred only to the law of the State of origin and
not to the applicable rules of international law. Lastly, a
provision that compensation in the case of fault liability
could be unlimited might also have been inserted in the
draft principle. Such provisions were, he believed, fairly
common.
5. Different considerations applied to the question of
including provisions in the draft principles on liability
for environmental damage as such and for environmental damage in areas situated outside national jurisdiction.
It might well be wondered whether contemporary treaty
practice justified the formulation of the corresponding
general provisions de lege lata. It seemed clear that the
Special Rapporteur saw no such justification. The number
of treaty provisions relating to liability for environmental damage outside national jurisdiction, or liability for
environmental damage as such, could be counted on the
fingers of one hand. The article by Arsanjani and Reisman, cited in paragraph 36 of the report, concerning an
international liability regime for the protection of global
commons stated that the law was still at an early and very
tentative stage.4 That comment applied with still greater
force to the liability regime for environmental damage
outside national jurisdiction. The Special Rapporteur had
therefore been correct in referring to the possibility that
the Commission might at least achieve some progressive
development of international law. If the text was to take
the form of general guidelines, consideration could well
be given to the proposal to include provisions on liability
for environmental damage as such and for damage outside
national jurisdiction. There remained, however, a host of
questions, particularly in relation to the global commons,
to which there was no realistic answer in sight. For example, who should receive compensation for damage? Who
was the victim, with the consequent right to bring a claim
against the polluter? How would damage be assessed?
6. All the provisions that he had mentioned could be
considered civil liability or operator liability issues, but
the Commission’s basic problem was to define the role of
the State in such a regime. Recalling the divergent views
that had been expressed on the subject, he felt that he
should once again pay tribute to the Special Rapporteur,
who had shown good sense and great realism in drafting the provisions relating to States in such a way that
they could be accepted by people with differing views
on the question of any possible State liability for harm.
In most cases, the provisions were presented in the form
of obligations for States to take all necessary measures,
such as adopting legislation, conducting negotiations or
cooperating with other States. There was no reference to
a direct obligation of compensation. At the same time, the
4
See M. Arsanjani and M. Reisman, “The quest for an international
liability regime for the protection of global commons”, in K. Wellens,
ed., International Law: Theory and Practice (The Hague, Kluwer Law
International, 1998), pp. 469–492, in particular pp. 469–473.

provisions of draft principle 5 imposed a residual, secondary liability on the State. In his view, the utmost flexibility
was required. Draft principle 6 should deal primarily with
the State of origin, not with the “States concerned”.
7. States might well be able to accept provisions of the
kind appearing in draft principles 5 and 6 if it was specifically stated that they were general principles or guidelines
rather than draft articles. In that context, he considered
that it would be worth deciding immediately on the form
that the provisions would take. Once the decision had
been taken, the Commission could consider questions of
substance more effectively. He understood, however, the
position of the many members who believed that it would
be preferable to leave the decision until later. Personally,
he was in favour of adopting the provisions drafted by the
Special Rapporteur in the form of general principles or
guidelines. The Drafting Committee could work on the
text during the second part of the session.
8. Mr. CHEE congratulated the Special Rapporteur on
his innovative approach to the difficult question of the
protection of innocent victims of harm arising from hazardous activities. He particularly appreciated the Special
Rapporteur’s extensive references to the views expressed
by many delegations in the Sixth Committee.
9. As for the scope of the topic, he was in favour of the
suggestion that it should be the same as that of the draft
articles on prevention of transboundary harm from hazardous activities. It seemed that the draft principles set
“significant harm” as the threshold for triggering liability.
The glossary of terms used was detailed and extremely
useful. The draft principles gave a clear statement of what
needed to be done.
10. In paragraph 18, the Special Rapporteur referred to
the obligation of States to provide in their legislation for
the compensation of innocent victims. However, it was
easier to impose such an obligation on a State than to compel it to make contributions to an insurance scheme. In the
event of damage caused by a State to foreign nationals,
the principles laid down by PCIJ in the judgment in the
Chorzów Factory case (restitution in kind or compensation) were no longer applicable owing to revolutionary
scientific and technological developments, which very
often had adverse effects on people’s way of life and living spaces. The fallout from nuclear activities and marine
pollution were two such examples. As those activities
took place on a large scale, supplementary funding mechanisms for the compensation of innocent victims had been
designed to cover the operator’s shortfall.
11. As to the State’s role in an allocation of loss scheme,
where compensation did not cover the actual loss to the
victim because of a limit imposed on the operator’s liability under national law, State practice revealed that several
States had provided for supplementary national funding
or, alternatively, had made ex gratia payments. The Special Rapporteur could have made a stronger case by urging States to comply with duties or obligations erga omnes
under both principle 2 of the Declaration of the United
Nations Conference on the Human Environment (Stock-
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holm Declaration)5 and principle 13 of the Rio Declaration
on Environment and Development (Rio Declaration),6
which imposed an obligation to prevent causing environmental harm to other States. In that connection, it should
be recalled that the provisions of article 3 of the Universal Declaration of Human Rights7 protected individuals
from any harm caused by States by referring to security
of person. Many of the provisions of the Universal Declaration of Human Rights were now well-accepted norms
of customary international law, which had been reaffirmed in the Proclamation of Tehran of 19688 and the
Vienna Declaration and Programme of Action adopted
by the World Conference on Human Rights on 25 June
1993.9 From those instruments, it could be inferred that
the right to security of life implicitly included protection
from environmental harm. The Special Rapporteur would
therefore have been more convincing if he had proposed
that all States should observe the right of individuals to be
protected against environmental harm instead of referring
to ex gratia payments to the victims of such harm arising
out of hazardous activities by States.
12. A number of members of the Commission had
expressed their doubts as to whether the current rules of
international law compelled States to compensate victims
of environmental harm arising out of hazardous activities
by persons, corporations or States. It should be pointed
out that the obligation of States not to cause environmental damage beyond their national jurisdiction was
laid down in the arbitral award handed down in the Trail
Smelter case. That decision referred to an obligation of
States often called “the preventative principle”, which
had been reaffirmed in principle 21 of the Stockholm
Declaration and principle 2 of the Rio Declaration and
according to which States had the responsibility to ensure
that activities within their jurisdiction or control did not
cause damage to the environment of other States or areas
beyond the limit of national jurisdiction. Likewise, article 174, paragraph 2, of the Treaty on European Union
(Maastricht Treaty) embodied the principles of precaution
and preventive action. In addition, the Stockholm and Rio
Declarations obliged States, international organizations
and individuals to share responsibility for the protection
of the environment and to cooperate to that effect. The
question as to whether the obligation to protect the environment was part of general international law had also
been succinctly stated by ICJ in its advisory opinion on
the Legality of the Threat or Use of Nuclear Weapons case.
Moreover, in its judgment in the Gabčíkovo-Nagymaros
Project case, the Court had stressed the great significance
it attached to respect for the environment and, in his dissenting opinion in the same case, Judge Weeramantry had
held such an obligation to be a fundamental principle of
5
Report of the United Nations Conference on the Human Environment, Stockholm, 5–16 June 1972 (United Nations publication, Sales
No. E.73.II.A.14 and corrigendum), part one, chap. I.
6
Report of the United Nations Conference on Environment and
Development, Rio de Janeiro, 3–14 June 1992 (United Nations publication, Sales No. E.93.I.8 and corrigenda), vol. I: Resolutions adopted
by the Conference, resolution 1, annex I.
7
General Assembly resolution 217 A (III) of 10 December 1948.
8
Final Act of the International Conference on Human Rights, Teheran, 22 April to 13 May 1968 (United Nations publication, Sales No.
E.68.XIV.2), chap. II.
9
A/CONF.157/24 (Part I), chap. III.

127

modern environmental law well entrenched in international law.
13. Turning to the draft principles proposed by the Special Rapporteur, he said one of their notable features was
that draft principle 2 (f) extended the area of responsibility for damage beyond that of national control or jurisdiction, in keeping with the provisions of the instruments and
decisions that he had mentioned earlier.
14. Draft principle 3 dealt with compensation for damage suffered by innocent victims in areas beyond national
jurisdiction. One of the notable features of the compensation scheme proposed by the Special Rapporteur was
that it provided for reinstatement of the environment and
not simply monetary compensation. Furthermore, on the
basis of the “polluter pays” principle, liability would be
assigned to the operator, while the role of the State was to
be limited to providing supplementary funding. Accordingly, loss should be borne primarily by the operator.
15. In draft principle 4, the Special Rapporteur introduced the concept of prompt and adequate compensation,
which could be traced back to the Hull formula (“prompt,
adequate and effective compensation”). The Special Rapporteur had, however, chosen to omit the word “effective”, which appeared in the Hull formula.
16. In cases where compensation was not adequate, the
Special Rapporteur provided for supplementary funding
mechanisms. Such mechanisms were not unknown in the
sphere of marine pollution or in that of damage caused
by nuclear activity. In that connection, he drew attention
to the International Convention on the Establishment of
an International Fund for Compensation for Oil Pollution
Damage and the Protocol of 1992 to amend the Convention and read out the relevant provisions of the Convention on Supplementary Compensation for Nuclear Damage. Those two Conventions, as well as the 1992 OECD
pollution insurance scheme, were perfectly in keeping
with the Special Rapporteur’s suggestions contained in
draft principles 3, 4 and 5.
17. In proposed draft principle 6, the Special Rapporteur introduced an insurance mechanism and other financial schemes to ensure that any company or other operator
engaged in hazardous activities would provide financial
guarantees. For the implementation of those schemes, the
draft principles proposed the establishment of a supplementary fund to make up for inadequate compensation.
Among all the schemes proposed for providing compensation for innocent victims of environmental harm,
that seemed to be the most successful and credible. The
operation of the International Convention on the Establishment of an International Fund for Compensation for
Oil Pollution Damage was in principle similar to that of
an insurance scheme: the victim was compensated from a
fund that would make payments to the operator responsible when it was unable to provide compensation. Under
the proposed scheme, the State was expected to play a
central role. The need for such a scheme had been well
understood by OECD, which had considered, in a 1992
document entitled “Environmental Monographs, No. 42:
Pollution Insurance”, that it was time to devise a compre-
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hensive system aimed at speedily compensating victims
in all kinds of situations.
18. Draft principle 8 concerning recourse procedures
related to internal judicial or administrative procedures
for settling claims for damages. The standard of national
treatment should apply in such proceedings. At the international level, draft principle 10 provided for diplomatic
and judicial settlement, including through arbitration or
adjudication by ICJ. According to draft principle 12, entitled “Implementation”, States must adopt “any legislative, regulatory and administrative measures that may be
necessary to implement the above provisions”. Moreover,
States were expected to cooperate with one another to
implement the provisions according to their obligations
under international law. Like the Special Rapporteur,
he considered that insurance and supplementary funding schemes needed to be implemented on a regional or
sectoral basis. In conclusion, he recalled that the Commission had undertaken that exercise in compliance with
a General Assembly resolution10 and that it must not be
daunted by the challenge it faced of protecting the planet’s environment.
19. As to the final form that the draft principles should
take, the Special Rapporteur, like other Special Rapporteurs in the past, should replace the term “principles” by
“articles”. It would be useful to refer to the Convention
on Supplementary Compensation for Nuclear Damage
and the work done by OECD on polluter insurance as
well as to the declaration of legal principles governing
ultrahazardous activities by Wilfred Jenks.11 He personally
was in favour of a framework convention containing general principles that could be used to establish sectoral or
regional schemes.
20. Mr. MOMTAZ, referring to the protection of the
global commons, said that, while the Special Rapporteur
acknowledged that there was no commonly agreed definition, his conclusions suggested that, for him, that notion
encompassed not only the high seas beyond national
jurisdiction, but also the airspace above, outer space and
Antarctica, although there might be some disagreement
on the last point. The term was not included among those
defined in draft principle 2 and, in draft principle 3, paragraph 2, the Special Rapporteur merely affirmed that the
text also covered damage “in areas or places beyond the
jurisdiction or control of States”. Personally, he took the
view that that phrase did not include Antarctica, for some
States had scientific equipment stationed there over which
they exercised effective control and other States had territorial claims to that region. He therefore wondered
whether the Special Rapporteur intended to exclude Antarctica from the scope of the draft principles. Similarly,
some circumspection was called for with regard to the
inclusion of outer space, the zone situated above airspace,
which unquestionably came within the sovereignty of the
State. The wording of paragraph 2 was therefore inappropriate. More precise wording should be found and incorporated in the list of terms.
General Assembly resolution 56/82 of 12 December 2001.
See C. W. Jenks, “Liability for ultra-hazardous activities in international law”, Recueil des cours de l’Académie de droit international
de La Haye, 1966-I (Leyden, Sijthoff, 1967), vol. 117, p. 99.
10
11

21. If the global commons were included, the title of
the topic, and especially the phrase in parentheses, which
referred to “transboundary harm”, would no longer be
appropriate. For example, if activities undertaken in
zones within State jurisdiction, such as the exploration or
exploitation of the continental shelf, were to cause damage to the global commons beyond the continental shelf,
it would be impossible to speak of transboundary damage because the limit of the continental shelf could not
be treated like a border within the meaning of that term
in international law: as a line separating areas subject to
the sovereignty of different States. It would therefore be
preferable to delete the phrase in brackets from the title.
Another problem was the damage which could be caused
in the territory of a State by the exploitation of resources in
the global commons, such as the exploitation of resources
in the international area of the seabed. He drew the Special Rapporteur’s attention to article 139 of the United
Nations Convention on the Law of the Sea, which specifically dealt with the question of liability resulting from the
exploitation of the global commons and which might be
a useful lead.
22. Furthermore, it would be necessary to determine
which States could claim compensation in the event of
damage to the global commons and whether the fact that
all States had an interest in action gave all of them a right
to compensation. In that connection, he wondered whether
the Special Rapporteur agreed with the idea expressed by
the authors mentioned in paragraph (f) of the explanation
of draft principle 8, that States would not be entitled to
demand “compensation … beyond any clean-up or reinstatement costs which they may incur”; that would mean
that only a State which had taken steps to prevent damage
to the global commons would be entitled to compensation
for the costs it had borne. If that were so, if no clean-up
operation were undertaken, the liability of the State causing the damage would have no implications and States’
collective interest in taking action would be of virtually
no practical value.
23. Draft principle 1 proposed by the Special Rapporteur, on scope of application, should explicitly mention
the global commons. The last sentence of draft principle 2
(h) on use of terms was superfluous, since knowing which
entities were entitled to take response measures was of
little relevance to the definition of such measures. While
no definition of the concept of the “environment” was
given in the list of terms, it might possibly be studied on
the basis of the definition of the “marine environment”
contained in article 1 of the United Nations Convention
on the Law of the Sea. It would be worthwhile replacing the title of draft principle 3 with “Objectives” because
that was the subject matter of those two paragraphs. The
two alternatives proposed for draft principle 4 were not
mutually exclusive and a composite text would be acceptable. Paragraph 1 of alternative A was drawn from the
established principle that States were liable for activities
in their territory, which it was wise to recall. Paragraph 1
of alternative B was based on the “polluter pays” principle, which should be expressly mentioned as a generally
accepted principle of international law. However, paragraph 2 of alternative B seemed to be at variance with the
purpose of the text, which was to set out the rules relating
to the operator’s liability.
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24. Draft principle 10 offered nothing new; it was
based on Article 33 of the Charter of the United Nations,
establishing that States must settle their disputes through
peaceful means. Emphasis should be placed on States’
obligation to continue their efforts until disputes between
them had been finally resolved. The wording as it stood
offered no guarantee to victims. The wording proposed
on that point by Mr. Economides at the preceding meeting
deserved careful study.
25. In conclusion, the report offered a sound basis for
discussion and a working group chaired by the Special
Rapporteur might make it possible to achieve decisive
progress.
26. Mr. Sreenivasa RAO (Special Rapporteur) thanked
Mr. Momtaz for drawing attention to the difficulties
linked to factoring in to the draft articles possible damage to areas beyond national jurisdiction. The standing to
sue issue was a separate matter which he would discuss
in the commentary. Mr. Momtaz had made the point that
it was necessary to carefully define the notion of the global commons if the Commission wished to include it in
the draft articles, but the question of the types of zones
to be covered by that definition had nothing to do with
the topic under consideration. He had no intention of trying to determine whether Antarctica formed part of the
global commons, especially as opinions diverged on that
matter. As for the boundaries of the continental shelf, the
resources on that shelf came under national jurisdiction
and, technically, he saw no difference with terrestrial
resources. Admittedly, damage from activities located in
those areas, which were close to the international area,
was more likely to spill into a region outside national
jurisdiction. For the purpose of the articles being studied,
however, there was no difference between maritime and
land boundaries. The real question was whether the Commission wanted to consider damage in those areas, which
did not come within the exclusive control of any State, if
another region was harmed. He had made a recommendation on that point as a matter of progressive development.
27. When erga omnes obligations existed, anyone was
entitled to act. Conversely, a State could seek compensation only if it had itself suffered injury or, if the global
commons had been damaged, exclusively for the cost of
cleaning up that damage. When damage affected areas
beyond national jurisdiction, the source of the damage had
to be pinpointed. If the activity in question was located
in an area beyond the jurisdiction of any other State, the
question was whether the situation should be covered by
the draft articles. He had no definite stance on that issue.
If, however, the activity in question—for example, seaboard exploration—was already governed by other legal
rules, it should be excluded from the study so as to avoid
duplication.
28. Mr. AL-BAHARNA noted that the fairly general
support which the Sixth Committee of the General Assembly had lent to the first report on the legal regime for allocation of loss in case of transboundary harm arising out of
hazardous activities12 had encouraged the Special Rapporteur to propose some draft principles in his second report
12

See 2804th meeting, footnote 4.
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on the subject. In the debate, delegations had particularly
welcomed the Special Rapporteur’s conclusion that States
had an obligation to ensure that some arrangement existed
to guarantee equitable allocation of loss by means of a
model that would be general and residual in character.
That conclusion had likewise received wide support from
Commission members, who had considered that such an
arrangement would help to shape more detailed regimes
for especially hazardous activities. For his part, the Special Rapporteur had noted in paragraph 36 of his second
report that the legal regime for the allocation of loss
should also safeguard the relevant rules on State responsibility and should not duplicate or conflict with the operation of civil liability regimes within national jurisdictions.
Some of the delegations that had taken part in the debates
in the Sixth Committee had contested the idea that States
should enact legislation in order to establish a system for
the equitable allocation of loss. They had held, on the one
hand, that international law did not establish any such
obligation and, on the other, that an effective regime enabling innocent victims to recover loss and damage directly
from the operator would require a considerable measure
of harmonization of national laws. As they took the view
that such a level of harmonization would be difficult to
achieve in current circumstances, they had believed that it
would be preferable for States to hold sectoral or regional
negotiations. They had further been of the opinion that the
topic on the whole did not easily lend itself to codification
and progressive development.
29. Work on international liability had already gone
beyond the stage of conceptual criticism. It would be useful for the Commission to review the Special Rapporteur’s
proposals and adopt a pragmatic approach. The scheme
proposed by the Special Rapporteur was not inconsistent
with a progressive development exercise. The Commission could draw analogies with the international instruments mentioned in the second report, including the
Basel Protocol on Liability and Compensation for Damage Resulting from Transboundary Movements of Hazardous Wastes and their Disposal, the Protocol to amend
the Vienna Convention on Civil Liability for Nuclear
Damage, the Convention on Civil Liability for Damage
Resulting from Activities Dangerous to the Environment
and the Protocol on Strategic Environmental Assessment
to the Convention on Environmental Impact Assessment
in a Transboundary Context. The fact that few States were
parties to such instruments did not affect the value of the
rules that they established, which were on the whole relevant to the legal regime on liability proposed in the draft
principles.
30. In those principles, the Special Rapporteur had
addressed all the problems and concerns raised by members of the Commission and delegations in the Sixth Committee. Draft principle 9 thus took account of the need
to clearly distinguish between the purview of a liability
regime for acts not prohibited by international law and
that of the rules applicable to unlawful acts under the law
of State responsibility. The relationship between the two
topics examined in the study of international liability
(prevention and liability) was affirmed in draft principle
1, which stated that the draft principles applied to damage
caused by hazardous activities coming within the scope
of the draft articles on prevention of transboundary harm
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from hazardous activities. The threshold of harm must be
consistent with the threshold defined in the draft articles
on prevention. The definition of damage provided in draft
principle 2 was wide enough to include all sorts of activities. Nevertheless, for the sake of consistency, the threshold of “significant damage” should be adopted under the
topic of liability.
31. The operator bore primary liability for transboundary harm caused by activities of which he or she was the
beneficiary, in accordance with the “polluter pays” principle. The operator’s liability was clearly reflected in alternative B of draft principle 4 entitled “Prompt and adequate compensation”. A definition of the term “operator”
was given in draft principle 2, but that definition could
not be regarded as conclusive, as it could vary depending
on the nature of the activity in question. Emphasis had
also been placed on the fact that the operator’s liability
should be subject to temporal and financial limitations.
That issue was mentioned in paragraph 2 of alternative
B of draft principle 4, but that alternative did not provide
for the prompt and adequate compensation of victims by
the operator or an insurance scheme. Alternative A made
it incumbent on the State of origin to take the necessary
steps to ensure prompt and adequate compensation for
damage to the environment or to natural resources, even
when those resources were located beyond the jurisdiction and control of the State within whose territory the
hazardous activity had been undertaken, but it gave no
indication as to the States or persons to whom such compensation could be paid in that particular case.
32. He agreed with the view that the liability of the State
should be supplementary in character. It was also the duty
of a State to take all the necessary preventive measures
and to establish funding mechanisms for the equitable
allocation of loss. He shared the opinion expressed in
paragraph 26 of the report that the residual liability of the
State should apply in cases where the operator was unable
or unwilling to fully cover loss, was insolvent or could
not be identified or in certain well-defined cases where the
liability of the operator was limited by insurance obligations or compensation was inadequate. Such involvement
of the State was perfectly justified by the principle that
victims should not be left to bear the loss by themselves.
In his explanation of alternative A, the Special Rapporteur called it a compromise because it obliged the State
of origin to take the necessary measures to secure compensation for persons in another State who had suffered
transboundary damage, but not to establish funds in order
to honour the obligation to make prompt and adequate
compensation available. It might, however, be held that
that possibility was implied by the idea of necessary
measures to ensure compensation for victims. Alternative
A required some improvement in order to highlight the
principle that the State of origin had residual liability and
alternatives A and B should be turned into two separate
provisions.
33. On the question of the definition of damage eligible
for compensation, it had been emphasized that the concept of damage should be broad enough to cover damage
to the environment per se. The expression was defined in
draft principle 2 and taken up again in several places, such
as alternative B to draft principle 4, where it included both

the environment and natural resources in areas beyond
State jurisdiction. It had also been suggested that damage
to the global commons should be left outside the scope of
application of the draft principles, for reasons which had
been explained by the Special Rapporteur in paragraph 36
(conclusion 8) of his report and which he himself considered valid. In addition, the scope of the scheme for the
equitable allocation of loss should be limited to that of the
draft articles on prevention, which had excluded the global commons. The Commission could, however, consider
the question of the global commons at some future date.
34. With respect to the compensation of victims and the
protection of the environment, draft principle 3 clearly
ensured that such victims were not left without compensation, within the limits and under the conditions specified
in the draft principles.
35. On the nature of the liability of the operator, strict
but limited liability had been considered to be the most
appropriate to hazardous activities, since victims were not
required to provide strict proof of a causal connection in
order to establish liability. The issue was covered in alternative B to draft principle 4 and its explanation.
36. The remainder of the draft principles should not
raise problems, except draft principle 10 (Settlement of
disputes), whose inclusion would depend on the final
form to be taken by the work on the topic. If it was to be a
convention or a protocol to a convention, a clause on settlement of disputes would have to be included, along the
lines of the provision in the draft articles on prevention.
37. He shared Mr. Gaja’s view that the 12 draft principles could henceforth be described as draft articles that
could take the form of a convention. In 2003, the Special Rapporteur had stated that he intended to produce
concrete formulations, and the draft principles proposed
corresponded well to that intention. He supported the
draft, with the improvements suggested, and considered
it appropriate at the present stage that they should be
referred to a working group to be chaired by the Special
Rapporteur, to whom he extended his congratulations for
the excellent work done.
38. Mr. DAOUDI reviewed the main factors to be taken
into account in considering the draft principles.
39. He said that an operator would only agree to carry
out hazardous activities that could cause considerable
harm to persons and property as well as to the environment if his or her liability was limited. In the event of
harm, the operator bore strict liability and had an obligation to provide compensation on the basis of the “polluter
pays” principle. The State in whose territory the operator
carried out activity did not bear liability if he or she fulfilled his duty of prevention, and that raised the sensitive
issue of the relationship between that principle and the
principle of the responsibility of States for wrongful acts
committed in their territory.
40. It would be unacceptable if full compensation was
not provided for harm caused to persons, property and
the environment, and supplementary compensation therefore had to be provided by various entities, including the
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States concerned, the main beneficiaries and the operators. In that connection, he endorsed the proposal made
by some Governments and referred to in paragraph 27 of
the report on the involvement of the State in the scheme of
allocation of loss on a supplemental basis. Since he considered that the role of the State in the scheme for liability
and the allocation of loss must remain the primary one, he
recommended the adoption of alternative A of draft principle 4 set out in the report.
41. As to the form that the draft should take, he thought
that, for the sake of symmetry, the Commission should
adopt draft articles on liability, as with the draft articles
on prevention. However, if the topic did not lend itself to
such treatment, since it was still a work in progress or for
some other reason, nothing prevented the Commission
from preparing a declaration of principles, on the understanding that it should contain no reference to the peaceful settlement of disputes.
42. Pointing out that the Special Rapporteur had very
clearly laid out the elements of the topic and the options
available to the Commission without taking any position,
he proposed that the report should be referred to a working group to be chaired by the Special Rapporteur which
would consider each of the draft principles in detail with a
view to preparing a draft declaration of principles.
43. Mr. PAMBOU-TCHIVOUNDA said that the Commission had been greatly challenged by the comments
made by Mr. Brownlie, the scheme for the classification
of principles proposed by Mr. Gaja and the methodological approach so aptly suggested by Mr. Economides. He
himself particularly welcomed Mr. Gaja’s proposal, which
introduced at least two major categories of rules: those
relating to compensation and those defining procedures
to be followed to ensure that it was provided. Provisions
on definitions and final provisions were a third category
that was not in any way residual. In his view, however,
all of those rules lacked a guiding principle that could
be the subject of the second report, namely, allocation of
loss. After the provisions on definitions and scope, he suggested that there should be a title 1 composed of a general
provision on the concept of allocation as a technique for
fulfilling the obligation of providing compensation, which
would in a sense parallel the provision that the Commission had drafted on the concept of prevention in its draft
articles on prevention. Another general provision would
be on the concept of victim, a cornerstone of the compensation scheme. A third general provision would deal
with the role of the State in the liability scheme and would
be based, on the one hand, on the obligation of diligence
and the obligation of prevention and, on the other hand,
on the authorization of the hazardous activity.
44. He also suggested that there should be a title 2
on compensation with, as a starting point, alternative B
of draft principle 4, followed by draft principles 6 and
7, inter alia; a title 3 consisting of alternative A of draft
principle 4, draft principle 5 and perhaps some new principles; a title 4 on compensation owed to a State as victim;
a title 5 on procedural rules; and a title 6 on the relationship between internal law and international law and the
settlement of disputes.

131

45. Those provisions would become draft articles to be
included not in a declaration of principles, but in a framework convention relating to allocation of loss in case of
transboundary harm arising out of hazardous activities
and setting up a system to supplement that of prevention.
The Special Rapporteur and others had spoken highly of
the flexibility of “general principles with options on various elements, leaving States to pick and choose as they
developed their national laws”, but he feared that the
international community would then be condemned not
to have a frame of reference consisting of compulsory
rules. Only a framework convention would get round that
difficulty.
46. Mr. CANDIOTI, supported by Mr. MANSFIELD,
said that the Commission had every interest in giving its
utmost attention to the topic during the second part of
the current session in order to complete the consideration of the draft on first reading and submit it to the Sixth
Committee of the General Assembly at its fifty-ninth session. In so doing, it would increase its chances of finishing the consideration of the topic before the end of the
quinquennium.
47. The CHAIRPERSON said that he fully endorsed
that proposal, but all members of the Commission must
take a decision on it at the next meeting.
Organization of work of the session (continued)*
[Agenda item 1]
48. Mr. RODRÍGUEZ CEDEÑO (Chairperson of the
Drafting Committee) announced that the Drafting Committee on the topic of reservations to treaties would be
composed of the following members of the Commission: Mr. Al-Baharna, Mr. Candioti, Mr. Economides,
Mr. Fomba, Mr. Gaja, Mr. Kolodkin, Mr. Matheson and
Mr. Pambou-Tchivounda. Mr. Comissário Afonso would
serve as rapporteur.
The meeting rose at 12.30 p.m.

2809th MEETING
Thursday, 3 June 2004, at 10.10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Al-Baharna, Mr. Al-Marri,
Mr. Brownlie, Mr. Candioti, Mr. Chee, Mr. Comissário
Afonso, Mr. Daoudi, Mr. Economides, Ms. Escarameia,
Mr. Fomba, Mr. Gaja, Mr. Galicki, Mr. Kabatsi, Mr.
Kateka, Mr. Kolodkin, Mr. Koskenniemi, Mr. Mansfield,
Mr. Matheson, Mr. Momtaz, Mr. Pambou-Tchivounda,
Mr. Pellet, Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño,
Mr. Yamada.

International liability for injurious consequences
arising out of acts not prohibited by international
* Resumed from the 2804th meeting.
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law (international liability in case of loss from
transboundary harm arising out of hazardous
activities) (continued) (A/CN.4/537. sect. C, A/
CN.4/540,1 A/CN.4/543,2 A/CN.4/L.661 and Corr.1,
A/CN.4/L.662)
[Agenda item 4]
Second report of the Special Rapporteur (concluded)
1. Mr. Sreenivasa RAO (Special Rapporteur), summarizing the debate on the topic, said that it had been useful and thought-provoking; colleagues had noted the hard
work involved in the preparation of his second report
on the legal regime for the allocation of loss in case of
transboundary harm arising out of hazardous activities
(A/CN.4/540) and had encouraged him in that work, but
had also raised some very important points that merited
further consideration. The final choices with regard to the
policy options presented in the report would have to be
made by Commission members and, ultimately, by States.
He saw his own role simply as that of a facilitator, one
who was aware of his own limitations.
2. Over 25 years, successive Special Rapporteurs had
grappled unsuccessfully with the topic of international
liability, the two main stumbling blocks being the difficulty of cutting the umbilical cord linking the topic to
that of State responsibility, and the concept of State liability. From the outset that concept had posed fundamental
problems. In the first place, many small, poor States were
simply unable to meet massive claims. Moreover, from
the standpoint of market mechanisms, with the advent of
globalization, Governments were under pressure to place
the burden of liability on operators, who, as the primary
potential beneficiaries of hazardous activities, were being
called on to ensure that their activities were conducted
in conditions of sufficient financial and technical security and were being held primarily liable where damage
occurred.
3. Nor had the notion of strict liability been found to
offer a satisfactory way out of the difficulties. By the time
the Commission had decided to approach the topic from
the standpoint of prevention, it had begun to realize that
the concept of State liability could not serve as the basis
for the project under consideration. Thus the emphasis
on prevention during the period 1996–2001 had shifted
the focus away from State liability. With the completion
of the draft articles on prevention of transboundary harm
from hazardous activities,3 the Commission had been able
to revert to the second half of the topic, which had been
restated in terms of allocation of loss rather than liability.
4. The fact that there were several new members on the
current Commission did not mean that the Commission
had needed to go back to square one. The topic embraced
only a few concepts; the Working Group on international
liability for injurious consequences arising out of acts not
prohibited by international law, established at the Commission’s fifty-fourth session to consider the second part
Reproduced in Yearbook … 2004, vol. II (Part One).
Ibid.
3
See 2797th meeting, footnote 3.
1
2

of the topic,4 had considered all the relevant issues and
had informed the Commission5 that the focus of its deliberations should be allocation of loss rather than liability,
a recommendation subsequently endorsed by the General
Assembly. That decision had allowed the Commission to
hold a much more rigorous debate on the topic. Moreover,
the debate in the Working Group had provided him with
a number of guidelines. He therefore believed that the
Commission now had a more than ample volume of material to draw on in its consideration of the topic. No further
research was needed; what was required was a collaborative effort, with a view to bringing his work as Special
Rapporteur to a successful conclusion.
5. During the debate at the present session, Mr. Brownlie had raised some useful and necessary points. Firstly,
he had wished to know how the draft principles dealt with
claims brought by a State that was a victim, either alone or
in combination with individuals. Damage as contemplated
in the draft principles was not limited to persons and property, but could also include damage to natural resources or
the environment falling within the jurisdiction of a State.
In the latter cases, the authorities designated as public
trustees by national law, where they existed, could enter
into recourse procedures like any other legal person. The
State could also consolidate the claims of private individuals, as India had done in the Bhopal case, and sue
the operator in the appropriate forum. As paragraph (b) of
the explanatory note to principle 8 made clear, an appropriate forum could be the place where the damage had
occurred or the place where the operator had his or her
habitual residence or principal place of business. He had
touched on such issues as forum convenience and choice
of law only briefly in his first report6 and thought that they
should be considered further in a working group or in the
Drafting Committee.
6. Mr. Brownlie had also queried the relevance of
recourse procedures where compensation from a State
was expected or required. That situation presented several possibilities. If a State wished to make ex gratia payments, there would be no need for recourse procedures.
However, where a State made a contribution to supplementary funding established in connection with activities
authorized by it, claims brought in anticipation of compensation from those funds would make recourse procedures necessary. It was in fact in the State’s own interest
to ensure that the authorized operator had sufficient funds
to deal with hazardous activities and that supplementary
funding was established through national or regional
arrangements. While such funding mechanisms currently
existed at the regional and international levels, they were
uncommon at the national level, and that was another area
for progressive development.
7. On the relationship between local remedies and dispute settlement as presented in principle 10, it had been
asked how a State would use dispute settlement arrangements in cases involving private individuals. He believed
that the matter was best resolved in accordance with the
principles of international law. Perhaps general principle
Yearbook … 2002, vol. II (Part Two), p. 90, para. 441.
Ibid., pp. 90–92, paras. 442–457.
6
See 2804th meeting, footnote 4.
4

5
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9, on the relationship of the draft principles with other
rules of international law, ought to be modified to reflect
that fact more clearly. In his view, where the mechanisms
contemplated in principle 10 constituted a form of diplomatic protection, they would come into play only after
domestic remedies had been exhausted. However, disputes involving two States and not private individuals
would be resolved entirely under the provisions of principle 10.
8. Some colleagues had drawn attention to the need
to highlight more clearly in principle 10 the obligation
of States to settle disputes in an expeditious manner. He
urged members to put forward concrete proposals on that
and other issues, not only in the Drafting Committee but
also in a small working group that might usefully be convened for that purpose.
9. There appeared to be general agreement on the “polluter pays” principle and the concept of operator liability,
and there was no need for further research to document
their importance. That being said, the draft principles
sought to clarify several aspects of the role of the State
that, while not pertaining directly to liability, should nevertheless be taken into consideration.
10. Firstly, States were under an obligation to exercise
due diligence, which included the authorization and monitoring of hazardous activities. Secondly, if an accident
caused harm even though a State had discharged its obligations of due diligence, the State of injury would provide
the necessary assistance and claim the costs incurred from
the operator, as had been done in the Amoco Cadiz case.
Thirdly, States were being pressed to ensure that operators engaging in hazardous activities had proper insurance
cover and other financial security enabling them to meet
any claims that might arise. Almost all the conventions
that the Commission was looking at as models emphasized that point. Lastly, States should contribute to supplementary funding. Thus, the concept of allocation of loss
imposed an obligation on States to ensure that innocent
victims did not have to bear the loss entirely on their own.
11. It might then be asked just how much loss innocent
victims would have to bear. The answer was simple: placing a cap on compensation presupposed that the operator
had a finite amount of funds; moreover, its liability might
be limited in certain jurisdictions, and if the claims were
vast, there was no way that all claimants could be compensated for the totality of their losses. Thus, a hierarchy
of claims had to be established, as had been done in the
United Nations Compensation Commission.
12. With regard to the contention that the Commission
should not be content with a soft law approach to the topic,
he stressed that the principles that he had proposed were
general in nature. A soft law approach was appropriate
because it made it possible to accommodate a wide range
of ideas. The fact that the principles that he had presented
were general made them more accessible; were they to be
couched in the form of a convention, they would become
less acceptable to States.
13. While he had an open mind as to the form that the
final outcome might take, he was strongly of the view that
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the time had come to complete the task at hand expeditiously. A working group should be created to consider
the various proposals briefly, before returning the draft
principles to the Commission for referral to the Drafting
Committee and onward transmission to States. Only a
few years previously, the idea of an international criminal court had seemed to some no more than an utopian
dream; yet that dream had now become a reality. In the
same way, the general principles he proposed might be
the seed from which a series of binding provisions would
eventually grow.
14. The CHAIRPERSON invited members of the Commission to give their views on the Special Rapporteur’s
proposals regarding the best way forward, and particularly regarding the creation of a working group.
15. Mr. CHEE drew attention to a resolution adopted
in 1997 by the Institute of International Law7 which supported the position taken by the Special Rapporteur.
16. Mr. MANSFIELD said that he supported the Special
Rapporteur’s suggestion. However, if the Commission
was to meet the objective of presenting material to the
next session of the General Assembly, the working group
to be established and the Drafting Committee would have
to finish their work before a certain date, to enable translations to be prepared. Could the Secretariat predict when
that date was likely to fall?
17. Mr. MIKULKA (Secretary to the Commission) said
that the key question was not when the work of the Drafting Committee had to be completed, but rather how much
time the Special Rapporteur would need for the preparation of commentaries, which would form an integral part
of the Commission’s report.
18. Mr. YAMADA said that he supported the Special
Rapporteur’s summing up. There seemed to be general
agreement that a working group needed to be established.
The group’s mandate should be a very broad one: to rapidly review the draft principles submitted, taking into
account all the views expressed in plenary, and to decide
which principles should be referred to the Drafting Committee, with a view to completing their consideration on
first reading by the end of the current session.
19. Mr. PELLET said that he was in favour of creating a working group, since that appeared to be the will
of a majority of members. However, there was no call for
undue haste. Even if the majority was right in believing
that work on the draft must be finished by the end of the
quinquennium, there were still two years remaining. The
draft had been described by many, including himself, as
providing all the elements necessary for discussion; but
to strive, in the five weeks before the end of the current
session, not only to establish a working group, but also
to discuss the entire draft, send it to the Drafting Committee, give it time to improve on the text and request
the Special Rapporteur to elaborate commentaries seemed
unrealistic. On the other hand, if the Commission wished
to set itself the objective of preparing a draft by the end of
the session, all well and good. Indeed, he was not against
7

See 2805th meeting, footnote 5.
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sending such a draft, unexamined by the Drafting Committee and unadopted in plenary, to the General Assembly
in order to sound out States on their views; but to suppose that a fully fledged draft with commentaries could
be prepared for adoption on first reading was not only
unrealistic, but absurd. The objective should rather be to
prepare as complete a draft as possible, on the understanding that its consideration on first reading would have to be
completed in 2005. He entirely agreed with the Special
Rapporteur’s proposal, but was not in favour of attempting to take matters any further at the current session, for
practical reasons.
20. Mr. BROWNLIE said that he acknowledged a point
made at an earlier meeting by Mr. Yamada that the Commission must find out as soon as reasonably possible what
States thought about the draft. On the other hand, the
Commission could proceed only as rapidly as was reasonable and safe, and therein lay the dilemma. By presenting
material to States for their comments, the Commission
would be placing itself on firmer ground. Otherwise, he
supported the idea that the Commission should transmit
the draft to a working group, with one or at the most two
guidelines to indicate that, both as to form and to content,
the draft should be consequent upon and congruent with
the prevention topic.
21. Mr. PAMBOU-TCHIVOUNDA said that he was in
favour of creating a working group to be chaired by the
Special Rapporteur. As to what the Commission might be
able to submit to the General Assembly in a few months’
time, the working group could provide an evaluation of
the draft principles, supplemented by an assessment of
which principles were currently workable and which
could benefit from fuller consideration, on the basis, inter
alia, of comments that members of the Sixth Committee
could usefully provide.
22. Ms. ESCARAMEIA said that she strongly endorsed
the proposal to establish a working group and subsequently to consider the principles in the Drafting Committee. However, in the light of the discussion that had taken
place, it was clear that some of the principles were ready
to go directly to the Drafting Committee, whereas others
should go to a working group as they required further consideration. It remained to be seen whether the draft could
be finished in time for submission to the next session of
the General Assembly.
23. Mr. ECONOMIDES said that three things seemed
particularly important at the present stage. Everyone
agreed, firstly, that priority must be given to consideration
of the topic, and, secondly, that a working group should
be established. Most of the principles were ripe for adoption, but there was much material in the commentary that
could strengthen the draft and deserved to be promoted to
the status of principle. Looking into that question would
be the main brief of the working group, which would then
adopt a decision on the future direction of the project.
Thirdly and lastly, the next stage offered two possibilities: one maximalist, involving the adoption of the draft
on first reading during the second half of the session; the
other minimalist, whereby the draft would be submitted
to States at the next session of the General Assembly for

their comments. Only time, and the progress made during
the second half of the session, would tell which possibility
prevailed.
24. Mr. KATEKA said that it was time for the Commission to move forward. While Ms. Escarameia’s suggestion about sending certain principles directly to the Drafting Committee was a reasonable one, it might be wiser to
first refer the draft principles as a whole to the working
group. The working group could select those that were not
controversial and bring them back to the plenary for referral to the Drafting Committee. In any case, the Commission should move ahead without worrying about whether
it could finish the draft in time for the next session of the
General Assembly.
25. Mr. AL-BAHARNA said that he supported Mr.
Kateka’s suggestion, which reflected the near consensus
that had emerged within the Commission.
26. Mr. CANDIOTI said that he, too, endorsed Mr.
Kateka’s suggestion. It might be useful to schedule a short
meeting of the working group before the end of the first
half of the session, for the purpose of starting work on the
task of sorting out the principles that could go directly
to the Drafting Committee. In performing that task, the
working group should keep in mind the important comments and proposals made by Mr. Koskenniemi on the
subject at an earlier meeting.
27. The CHAIRPERSON, summing up the discussion,
said that the Commission considered that a working group
to be chaired by the Special Rapporteur should be established, with the mandate of quickly reviewing the proposals submitted in his second report and, taking into account
all the views expressed during discussion, referring to the
Drafting Committee those principles that were ready for
final drafting work, while simultaneously continuing to
examine those issues that remained unresolved. He suggested that three meetings should be scheduled at the start
of the second half of the session for meetings of the working group, after which its chairperson would be asked to
present the group’s recommendations to the plenary. The
topic of international liability was to be considered a priority item for the Commission and sufficient time would
be allotted in the second half of the session to enable
progress to be made.
28. In response to queries from Mr. PELLET and
Mr. AL-BAHARNA, he said that the composition of
the working group would be announced at the following
meeting. However, it would be open for all members to
attend.
29. If he heard no objection, he would take it that the
Commission wished to endorse that course of action.
It was so decided.
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Those were some of the questions that had been discussed
at length in plenary.

Friday, 4 June 2004, at 10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Al-Baharna, Mr. Al-Marri,
Mr. Brownlie, Mr. Candioti, Mr. Chee, Mr. Daoudi, Mr.
Dugard, Mr. Economides, Ms. Escarameia, Mr. Fomba,
Mr. Gaja, Mr. Galicki, Mr. Kolodkin, Mr. Koskenniemi, Mr. Mansfield, Mr. Matheson, Mr. Momtaz, Mr.
Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa Rao,
Mr. Rodríguez Cedeño, Mr. Yamada.

Organization of work of the session (continued)*
[Agenda item 1]
1. The CHAIRPERSON said that the Working Group
on international liability for injurious consequences arising out of acts not prohibited by international law (international liability in case of loss from transboundary harm
arising out of hazardous activities) was composed of
Mr. Brownlie, Mr. Candioti, Mr. Chee, Mr. Economides,
Ms. Escarameia, Mr. Gaja, Mr. Galicki, Mr. Kateka, Mr.
Mansfield, Mr. Matheson, Mr. Momtaz and Mr. Yamada.
Responsibility of international organizations1
(concluded)** (A/CN.4/537, sect. A, A/CN.4/541,2 A/
CN.4/545,3 A/CN.4/547,4 A/CN.4/L.648 and Corr.1)
[Agenda item 2]
Report of the Drafting Committee
2. Mr. RODRÍGUEZ CEDEÑO (Chairperson of the
Drafting Committee), introducing the titles and texts of
draft articles 4 to 7 adopted by the Drafting Committee(A/
CN.4/L.648), thanked the Special Rapporteur for the
guidance that he had given the Committee during the four
meetings held on the subject of responsibility of international organizations and for his spirit of cooperation.
3. Draft articles 4 to 7 dealt with the attribution of conduct to an international organization. He recalled that Part
One, Chapter II, of the draft articles on responsibility of
States for internationally wrongful acts5 contained eight
articles on the question of attribution. While some of those
articles applied in an equivalent or similar fashion to the
attribution of conduct to an international organization,
others related specifically to States or could be applied
to international organizations in exceptional cases only.
* Resumed from the 2808th meeting.
** Resumed from the 2803rd meeting.
1
For the text of articles 1 to 3 of the draft articles and commentaries
thereto adopted by the Commission at its fifty-fifth session, see Yearbook … 2003, vol. II (Part Two), chap. IV, sect. C, pp. 18–23.
2
Reproduced in Yearbook … 2004, vol. II (Part One).
3
Ibid.
4
Ibid.
5
See 2792nd meeting, footnote 5.

4. For the most part, the discussion had focused on article 4 concerning the general rule on the attribution of conduct. It had been agreed that the article should deal with
three basic questions: the category of natural or legal persons whose conduct could be attributed to an international
organization, the context in which the conduct occurred
and the applicable law. Following a lengthy debate, the
Drafting Committee had revised article 4 as proposed by
the Special Rapporteur and had reached agreement on a
text that comprised four paragraphs and dealt with three
basic issues.
5. Paragraph 1 defined the category of natural or legal
persons whose conduct could be attributed to an international organization. The Committee had decided that,
in principle, it should adopt a broad definition because
it would otherwise be difficult to identify the various
natural and legal persons through whom an international
organization performed its functions. For example, apart
from the different organs of an international organization,
other categories of legal persons could be involved, such
as subcontractors, law firms, banks and so on. The same
applied to individuals, who, in addition to officials of the
organization, could be experts on mission, temporary or
locally recruited staff and so on. It was thus preferable
to use terms which covered all those different categories.
That approach would also be in keeping with the advisory opinions of ICJ on the Reparation for Injuries and
the Applicability of Article VI, Section 22, of the Convention on the Privileges and Immunities of the United
Nations cases, in which the Court had stated that the term
“agent” should be interpreted “in the most liberal sense”
and had recognized that the United Nations had to entrust
its increasingly varied missions “to persons not having
the status of United Nations officials” (pp. 177 and 194,
respectively).
6. The second issue was that of the context in which
the conduct in question must occur in order to be attributable to an organization. In that connection, the Special Rapporteur had proposed two elements in his report
(A/CN.4/541): the corporation or individual must be
“entrusted with part of the organization’s functions” (para.
28) and hold a position “in the structure of the organization” (ibid.). Those two criteria had been criticized
in plenary insofar as they seemed to give the relationship between the person and the organization an official
character. They also gave the impression that the article
related to persons holding positions of authority, since
they were part of the “structure” of the organization, and
excluded those of lower rank. The Drafting Committee
had considered that no distinction could be made between
different categories of persons and officials in an international organization since the organization would be bound
by the conduct of some of them but not by that of others. The conduct of a lower-ranking official in an international organization could be attributed to the organization
in question in the same way as ill-treatment inflicted on
an alien by a gendarme or police officer could be attributed to the State. Paragraph 1 before the Commission took
those concerns into account by stating that: “The conduct
of an organ or agent of an international organization in
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the performance of functions of that organ or agent shall
be considered as an act of that organization under international law whatever position the organ or agent holds in
respect of the organization”.
7. Corporations or individuals whose conduct could be
attributed to an international organization would from
now on be referred to as “an organ or agent” of an international organization. The Drafting Committee had also
wished to retain the term “agent” on account of the importance attached to it by the advisory opinion of ICJ. At the
outset, the Committee had considered the possibility of
using the wording “organs, agents or officials”, which
seemed to be broader. It had subsequently considered that
it was not necessary to retain the term “officials”, since
the term “agents” included officials. It had then agreed to
refer merely to “an organ or agent”, but, in order to ensure
that the term “agent” would be understood in broad terms,
it had decided to give a definition of it in a separate paragraph. The definition was given in paragraph 2. The word
“organ” was not defined. The Committee was aware that,
while it was easy to identify an “organ” in the context of
the United Nations or another more important and more
complex international organization, the same was not necessarily true of all the other international organizations to
which those articles applied. The “rules of the organization” must obviously be examined to determine whether
the organ was of that organization; that matter would be
taken up later in the commentary.
8. A second criterion introduced in paragraph 1 was that
the conduct of an organ or an agent of an international
organization must occur “in the performance of functions
of that organ or agent”. It would be recalled that, during
the debate in plenary, many members had observed that
there must be a sufficient link between the conduct of an
organ or of an agent and the organization. The Drafting
Committee had agreed. In view of the fact that the category of entities and persons whose conduct was attributable to an international organization had been extended,
article 4 seemed to incorporate some elements from article 5 of the draft articles on State responsibility and it was
therefore necessary for the link with the organization to be
specified. The Drafting Committee had considered various formulations, such as: “the conduct of an organ or an
agent of an international organization in the performance
of the organization’s functions” or “in the performance of
their official functions”. The Committee had rejected the
third solution because the link between conduct and the
organization was not strong enough. There were no functional or legal links between conduct and the organization
other than those referred to by the organ or agent themselves. Having considered the first and second solutions,
the Committee had opted in the end for the latter, namely
the conduct of an organ or agent in the performance of
the functions of that organ or agent. The advantage of that
solution was that a complainant simply had to prove that
the conduct of the organ or agent in question had occurred
in the performance of its functions, and not that the function was also the function of the organization, which
would have raised the problem of the burden of proof.
9. According to the last part of paragraph 1, conduct
was attributable to the organization “whatever position
the organ or agent holds in respect of the organization”.

The words “in the structure of the organization”, proposed by the Special Rapporteur, had been replaced by
the words “in the organization”, which were more suited
to the broad definition of an organ or agent for which the
Committee had opted.
10. According to paragraph 2, “For the purposes of paragraph 1, the term ‘agent’ includes officials and other persons or entities through whom the organization acts”. An
“agent” could therefore be an individual or corporation.
The expression “other persons or entities” should therefore be interpreted in a broad sense, as he had explained
in connection with paragraph 1. The Committee had considered introducing the following condition at the end of
that paragraph: “subject to these officials, persons or other
entities acting in an official capacity”, but it had ultimately
decided not to do so. Some members of the Committee
had considered that such a condition was too restrictive,
while others had deemed it superfluous insofar as paragraph 1 stated that the conduct in question should occur
in the performance of the functions of that organ or agent.
Clearly, conduct was not attributable to an international
organization when an organ or agent of that organization
was acting in a personal capacity. The Committee had
agreed that the matter should be dealt with in the commentary and not in the text of the article.
11. Paragraph 3 corresponded to paragraph 2 proposed
by the Special Rapporteur. He recalled that, at the beginning of his statement, he had said that there were three
issues to be dealt with, the third being that of the applicable law. In plenary, there had been broad support for
the Special Rapporteur’s proposed paragraph 2, according to which the organs, officials and persons mentioned
in paragraph 1 “are those so characterized under the
rules of the organization”. However, since paragraph 1
had been recast, the formulation had had to be revised in
view of its apparent contradiction with that paragraph.
The two paragraphs defined organs and agents, but in
a different way. In the Drafting Committee’s view, the
purpose of paragraph 3 should be to clarify the applicable law in order to define the functions of the organs and
agents of an international organization. The Committee had agreed that those functions must, of course, be
determined by the rules of the organization. Some members of the Committee had nonetheless feared that the
paragraph was too restrictive and did not take account of
the possibility that an organization could confer certain
functions on an organ or agent without a clear statement
to that effect in the organization’s rules. It had also been
pointed out that the paragraph did not take into consideration the “apparent authority” of an organ or an agent,
which might be misleading for third parties. The Committee had therefore decided to amend the thrust of the
paragraph. As currently drafted, it stated that the “rules
of the organization shall apply to the determination of the
functions of its organs and agents”. It was clear that the
rules of the organization were the basic applicable law.
In particular, in view of the broad definition of “rules of
the organization” given in paragraph 4, it was difficult
to imagine that there could be functions which were not
determined by those rules. That was particularly true of
the functions of “organs”. However, the paragraph did
not rule out the possibility that, in exceptional circumstances, other rules or other considerations might apply
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to determine the functions of organs or agents of an
international organization. That point would be elaborated on in the commentary.
12. Paragraph 4 defined the “rules of the organization”
and corresponded to paragraph 3 of the text proposed by
the Special Rapporteur, which was based on the expression used in article 2, paragraph 1 (j), of the 1986 Vienna
Convention and proposed several possible formulations.
It should also be recalled that, in response to the question
raised by the Commission, Governments had generally
agreed that the definition was appropriate. The Drafting
Committee had agreed to retain the basic structure of
the 1986 definition which the Special Rapporteur had
proposed and which contained the three following elements: “constituent instruments”, “resolutions and decisions” and “established practice” of the organization.
The Committee had discussed the meaning of the word
“decisions” and how it differed from that of the word
“resolutions”, as used in the various international organizations. It had eventually come to the conclusion that,
since the draft articles would need to apply to different
organizations, the two terms should be interpreted in the
context of each organization. The Committee had also
decided to add the words “other acts taken by the organization”, in view of the differences between organizations. The words would cover any act or measure taken
by the organization, so long as it was in accordance with
the constituent instruments of that organization. The
commentary would provide further details of the meaning of the words “other acts taken by the organization”.
The Committee had then, in the French version, replaced
the words conformément à ces instruments by the phrase
conformément aux actes constitutifs in order to make
the provision clearer. In addition, it had inserted a colon
after the words “in particular” and semi-colons after
the words “the constituent instruments” and “decisions,
resolutions and other acts taken by the organization in
accordance with those instruments”, so as to emphasize
the three separate elements covered in the paragraph.
13. Since paragraphs 2 and 4 of the article contained
definitions, it might be preferable for them to be transferred to article 2, which dealt with definitions. A footnote
had been added to that effect and the question would need
to be considered at the end of the first reading. The title of
the article was “General rule on attribution of conduct to
an international organization”.
14. Article 5 dealt with the attribution of conduct of an
organ or agent of a State or an international organization
placed at the disposal of another international organization. It was modelled on article 6 of the draft articles on
responsibility of States for internationally wrongful acts.
The Committee had made only drafting changes so as to
align it with article 4, using the terms “organ” or “agent”.
The wording at the beginning of the article—“The conduct of an organ of a State or an organ or agent of an
international organization”—was necessary because the
premise of the draft articles on State responsibility was
that States did not have “agents”, but only “organs”,
whereas, in the topic under consideration, the basic
idea of article 4 was that international organizations had
“organs” and “agents”. There had been a long discussion
in plenary about “effective control”—mentioned near the
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end of article 5—as a criterion for attribution of conduct
to an international organization. The outcome had been
that conduct could be attributed only where an international organization exercised effective control over the
conduct in question. Some members of the Commission
had wondered how the “effective control” criterion would
apply in practical terms. Most of the questions raised had
concerned United Nations peacekeeping operations and
particularly the question of whether operations under the
general control of the United Nations met the “effective
control” criterion or whether there existed a presumption
to that effect. Questions had also been raised about the
effect that an agreement between an international organization and a State or another international organization
that placed an agent or organ at the disposal of an international organization might have on attribution of conduct.
15. The Drafting Committee had considered the issue
at great length. It had decided that the only function of
the article was to provide criteria for the attribution of
conduct to an international organization. It had therefore
replaced the phrase “to the extent that the organization
exercises effective control” by the phrase “if the organization exercises effective control” in order to make it clear
that the attribution applied only to an international organization. The article did not deal with the possibility that
conduct could be attributable to an international organization as well as to a State or another international organization whose agent or organ had been placed at the disposal
of the international organization in question. The possibility of a double attribution was therefore not excluded.
As for the “effective control” criterion, the Committee
had decided to retain the term, although it had wondered
whether it had the same meaning in the draft article as
in the case concerning Military and Paramilitary Activities in and against Nicaragua or in the Tadic case. It had
agreed, however, that the question should be covered in
the commentary and not in the text of the draft article. The
commentary would also state that the provision would not
apply to the responsibility of commanders of military
units under international humanitarian law. The Committee had then considered whether the “effective control”
criterion applied to the general behaviour of an “organ
or agent” placed at the disposal of the organization or to
specific conduct. It had come to the conclusion that the
“effective control” criterion should, as in the case of article 6 of the draft articles on State responsibility, apply to
specific conduct and not the general conduct of an organ
or an agent. It had therefore amended the last part of the
paragraph to read: “exercises effective control over that
conduct”.
16. The Drafting Committee had decided that the article did not apply to situations in which a natural person,
whether considered as an organ or an agent, was attached
to an international organization and thus became an organ
or agent of that organization. It was intended to apply to
situations in which that organ or agent, although placed at
the disposal of an international organization, retained his
original identity. Nor did the article relate to individual
criminal responsibility. Further details would be given in
the commentary.
17. The other question considered by the Drafting
Committee had been whether, and to what extent, an
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agreement between an international organization and a
State or another international organization that put one
of its organs or agents at the disposal of an international
organization was affected by the question of attribution.
The issue had also been fully explored in plenary. In order
to settle the matter, the Committee had considered the
possibility of adding a second paragraph to article 5 along
the following lines:

21. The Drafting Committee had also wondered whether
there was a contradiction between the phrase “in the performance of functions of that organ”, which appeared in
article 4, and the phrase “in that capacity” in article 6.
They might actually constitute two different proposals,
the one being functional while the other related to capacity, which could have consequences for the question of
attribution.

 “Notwithstanding the provisions of paragraph 1, an
agreement between a contributing State or an international organization and the host international organization may contain a different rule on the attribution of
conduct. Such a rule may be applicable to a third party
only if the latter knew, or should have known, the rule
at the time of the conduct.”

22. There was general agreement that article 6 went further than what might be understood as a “general rule on
attribution of conduct”. Whereas the “functions” were a
fundamental aspect of article 4, the focus in article 6 was
the organ’s or agent’s capacity to act and not the functions
of that organ or agent. Although the phrase “in that capacity” was not entirely satisfactory, the Drafting Committee
had decided to retain it. It appeared in article 7 of the draft
articles on State responsibility and played a crucial role
as the link between ultra vires conduct and the functions
entrusted to the organ or the agent.

The Committee had, however, decided not to include such
a paragraph, since it considered that any arrangement
between an international organization and a contributing
State or another international organization concerned only
the two parties to the arrangement and should not impinge
on the rights of third parties, even if such third parties
knew of the arrangement. Moreover, such an agreement
could not alter the rules of attribution of conduct, although
it would affect the division of responsibility between the
two contracting parties, for reasons different from those
relating to the attribution of conduct. The Committee had
therefore decided not to add a second paragraph to the
article. The question should, however, be discussed in the
commentary.
18. The title of article 5 was “Conduct of organs or
agents placed at the disposal of an international organization by a State or another international organization”.
19. Draft article 6, which dealt with excess of authority
or contravention of instructions, corresponded to article 7
of the draft articles on State responsibility. The text before
the Commission was based largely on the Special Rapporteur’s original draft of article 6. Several minor amendments had, however, been made. The first had been made
in the light of the decision in article 4 to use the more
generic term “agent” as meaning “[an official] or another
person entrusted with part of the organization’s functions”.
Thus, in article 6, the phrase “of an organ, an official or
another person entrusted with part of the organization’s
functions” had been replaced by the phrase “of an organ
or an agent of an international organization”, while the
phrase “if the organ, official or person acts in that capacity” had been replaced by the phrase “if the organ or agent
acts in that capacity”.
20. The aim of the second amendment was to emphasize that it was the authority of the “organ” or “agent”
that the conduct exceeded and that it was the instructions
of that organ or agent that were contravened. Such wording avoided the use of a pronoun to describe the “organ”
or “agent”. Thus, the phrase “even though the conduct
exceeds authority or contravenes instructions” had been
amended to read: “even though the conduct exceeds the
authority of that organ or agent or contravenes instructions”. The difference in that regard between article 6 and
article 7 of the draft articles on State responsibility was
purely stylistic.

23. The title of the article, “Excess of authority or contravention of instructions”, was identical to that of article
7 of the draft articles on State responsibility.
24. Article 7, which dealt with conduct acknowledged
and adopted by an international organization as its own,
corresponded to article 11 of the draft articles on State
responsibility and had met with general approval in the
plenary. The Drafting Committee had not made any
amendments, except, in the French and Spanish versions,
to replace the indefinite article with the definite article at
the beginning of the sentence, in order to align it with
the preceding draft articles. It had been agreed that article
7 did not exclude the possibility that conduct was attributable to another international organization or another
State under generally applicable rules. In order to ensure
consistency with article 11 of the draft articles on State
responsibility, the Committee had refrained from deleting
the words “if and”, even though that would have simplified the text. The Committee had also considered the question as to whether, in view of the specific competences of
international organizations, the scope of article 7 should
be restricted by a reference to the “rules of the organization”. It had decided against the inclusion of such a phrase
on the understanding that there might be situations when
conduct that might be acknowledged or adopted was in
fact ultra vires, or when a third party could rely on such
conduct. It had been agreed that the matter would be dealt
with in the commentary.
25. Article 7 was entitled “Conduct acknowledged and
adopted by an international organization as its own”.
26. The CHAIRPERSON invited the members of the
Commission to adopt on first reading the titles and texts of
the draft articles on responsibility of international organizations, as submitted by the Drafting Committee.
Article 4 (General rule on attribution of conduct to an
international organization)
27. Mr. PELLET said that the word “attribution”, not
the word “imputation”, should be used in the title of
the French text of article 4 to bring it into line with the

Back to the contents

2810th meeting – 3 June 2004

139

English text. The same comment applied to the French
text of article 7, in which the word “imputable” should be
replaced by the word “attribuable”.

therefore proposed that the text should be left as it was
pending the decision to be taken on the relocation of the
paragraphs.

28. In paragraph 4 of the French text of article 4, the
use of the words “actes constitutifs” as a translation of
the words “constituent instruments”, which were perfectly acceptable, was shocking. Just as a country could
have only one constitution, an international organization
could have only one constituent instrument. He therefore
proposed that the words “s’entend notamment des actes
constitutifs” should be replaced by the words “s’entend
notamment de l’acte constitutif”, and the words “conformément aux actes constitutifs” by the words “conformément à l’acte constitutif”.

33. Mr. FOMBA said that he supported Mr. Pellet’s
proposal concerning the use of the singular for the words
“actes constitutifs”, since the example of Community law,
which distinguished between primary rules (“droit primaire”) and subsidiary rules (“droit dérivé”), appeared to
militate in favour of that wording.

29. Article 4, paragraph 3, was obscure and incomprehensible, despite the explanations the Special Rapporteur
had given in his introduction concerning its relationship
with article 6. Since the provision could not be amended
in plenary, he therefore expressed the strongest reservations on that paragraph.
30. Mr. GAJA (Special Rapporteur) said that he
endorsed Mr. Pellet’s comment that, in the French text,
the words “attribution” and “attribuable” should be used
instead of the words “imputation” and “imputable”. With
regard to the use of the words “actes constitutifs” in the
plural, he pointed out that that was the form used in the
French text of the corresponding provision of the 1986
Vienna Convention, article 2, paragraph 1 (j). For the
sake of uniformity, it would therefore be preferable not
to use the singular. As to paragraph 3, he proposed that
it should be explained in the commentary that article 4
dealt with the general rule of attribution and that article 6
dealt with cases in which acts were committed by organs
or agents outside the framework of the normal exercise of
functions. The wording of paragraph 3 was not that which
he had proposed, but it had been adopted by the Drafting
Committee and he had no objection to it.
31. Mr. GALICKI, supported by Mr. AL-BAHARNA,
said that he had understood that article 4, paragraph 2,
might be relocated, as indicated in the footnote to the
text adopted by the Drafting Committee. As currently
worded, it seemed slightly illogical, in that it said that
the term “agent” was defined “for the purposes of paragraph 1”, whereas the term also appeared in articles 5 and
6, inter alia. The restriction of the meaning of the word
“agent” solely to paragraph 1 should accordingly be eliminated or modified. Similarly, the words “for the purpose
of the present draft article”, at the start of paragraph 4,
seemed inappropriate, since the words “rules of the organization” appeared in other articles. There was a lack of
consistency that should be corrected in future work.
32. Mr. GAJA (Special Rapporteur) said that, if paragraphs 2 and 4 were transferred to article 2, they would
have to be adapted to the new context and their wording
would accordingly need to be modified. He did not think
such changes could be made at the present stage, since
the Commission was going to adopt new articles and the
change could be made only at the end of the procedure.
For the time being, it could be explained that what applied
to article 4 implicitly also applied to the other articles. He

34. Mr. GAJA (Special Rapporteur) said the example
given by Mr. Fomba had not won him over, for the simple reason that the Treaty on European Union (Maastricht
Treaty) and the Treaty establishing the European Community were of the same hierarchical level, both being primary rules. He had nothing against the use of the singular
for “actes constitutifs”, but that would mean departing
from the 1986 Vienna Convention and he would have to
explain in a footnote to the commentary why the French
text was at variance with the English.
35. Mr. PELLET said that the English version could
simply be translated into French as “instruments constitutifs”, since, in the Community law example, there was
obviously more than one constituent instrument. He had
no qualms about departing from the 1986 Vienna Convention. The choice was thus between “instruments constitutifs”, in the plural, and “acte constitutif”, in the singular,
with the second option being preferable, in his view.
36. Mr. PAMBOU-TCHIVOUNDA pointed out that the
title of article 4 referred to “an” international organization and that an international organization could not have
more than one constituent instrument.
37. Mr. ECONOMIDES said that Mr. PambouTchivounda’s logic was Cartesian, but that he nevertheless
supported Mr. Pellet’s proposal to use the phrase “instruments constitutifs”, which would have the advantage of
streamlining a text in which the word “acte” appeared
three times.
38. Mr. GAJA (Special Rapporteur) said that the 1986
Vienna Convention spoke of “actes constitutifs” in relation to the rules “de l’organisation”; in other words, in
relation to a single organization.
39. Mr. DAOUDI asked the Special Rapporteur why the
words “constituent instruments” had been used in the plural in the 1986 Vienna Convention and whether that was
perhaps not an error.
40. Mr. GAJA (Special Rapporteur) said that, if there
had been an error, it dated far back in time, since the 1986
Vienna Convention reproduced exactly the same wording
as in article 1, paragraph 1 (34), of the 1975 Vienna Convention on the Representation of States in their Relations
with International Organizations of a Universal Character,
which was to be found in paragraph 20 of his report.
41. The CHAIRPERSON said that it did not seem
appropriate to engage in a drafting exercise at the current
stage of the work. He invited the Commission to adopt
the amendment to the title of article 4 proposed by Mr.
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Pellet and to keep in mind, for the second reading or any
other review of the text, the comments made by Mr. AlBaharna, Mr. Daoudi, Mr. Economides, Mr. Galicki, Mr.
Pellet and Mr. Pambou-Tchivounda concerning the other
aspects of the wording of that article.

Reservations to treaties6 (A/CN.4/537, sect. E,
A/CN.4/544,7 A/CN.4/L.649 and Corr.1)

Article 4 was adopted, as orally amended in French by
Mr. Pellet.

Report of the Drafting Committee

Article 5 (Conduct of organs or agents placed at the disposal of an international organization by a State or another
international organization)
42. Mr. Sreenivasa RAO said that the case of peacekeeping operations was a difficult issue for United
Nations legal experts. He hoped that the Special Rapporteur would find an appropriate way of explaining that in
the commentary.
43. Mr. GAJA (Special Rapporteur) assured Mr.
Sreenivasa Rao that the commentary would deal with the
rules for attribution of conduct in the case of peacekeeping operations.
44. The CHAIRPERSON said that, if he heard no
objection, he would take it that the Commission wished
to adopt article 5, bearing in mind the comments by Mr.
Sreenivasa Rao.
Article 5 was adopted.
Article 6 (Excess of authority or contravention of
instructions)
45. Mr. AL-BAHARNA said that he sincerely hoped
that the commentary would explain the reasons for the
inclusion of an article on excess of authority or contravention of instructions in the draft articles on responsibility of
international organizations.
46. The CHAIRPERSON said that, if he heard no
objection, he would take it that the Commission wished
to adopt article 6, bearing in mind the comments by Mr.
Al-Baharna.
Article 6 was adopted.
Article 7 (Conduct acknowledged or adopted by an international organization as its own)
47. The CHAIRPERSON recalled Mr. Pellet’s proposal
to replace the word “imputable” by the word “attribuable” in the French text of the article in order to bring it
into line with the English text. If he heard no objection, he
would take it that the Commission wished to adopt article
7, as amended.
Article 7 was adopted, as orally amended in French by
Mr. Pellet.
48. The CHAIRPERSON said that, if he heard no
objection, he would take it that the Commission wished
to adopt the draft articles on the responsibility of international organizations as a whole, as submitted by the Drafting Committee.
It was so decided.

[Agenda item 6]

49. Mr. RODRÍGUEZ CEDEÑO (Chairperson of the
Drafting Committee), introducing the titles and texts of
the draft guidelines adopted by the Drafting Committee (A/CN.4/L.649), said that they covered the five draft
guidelines which the Commission had referred to the
Committee at is fifty-fifth session and to which the Committee had devoted two meetings. He thanked the Special
Rapporteur, Mr. Pellet, for his advice and cooperation and
the members of the Drafting Committee for their constructive suggestions and active participation in the Committee’s deliberations.
50. The five draft guidelines submitted to the Commission dealt with one last aspect of the modification of
reservations (widening of the scope of a reservation), as
well as with the modification and withdrawal of interpretative declarations, including conditional interpretative
declarations.
51. Draft guideline 2.3.5 was entitled “Widening of
the scope of a reservation”. The Drafting Committee had
kept the initial title of the draft text, which had triggered
a fairly lively plenary debate during the fifty-fifth session, when the Special Rapporteur had even submitted
a definition of the widening of the scope of a reservation. Some members had queried whether the section
in brackets in the Special Rapporteur’s initial proposal
should be maintained. In that connection, attention had
also been drawn to the fact that the reference to draft
guideline 2.3.3 was not without problems, since the latter related to an objection to the late formulation of a
reservation, which prevented the reservation from being
established, whereas the initial reservation had already
been established when the scope of a reservation was
widened. The draft guideline dealt with a situation which
was encountered in practice, where a State or an international organization intended to widen the scope of its
initial reservation, a situation which was very similar to
the late formulation of a reservation. The Drafting Committee had considered several possibilities ranging from
rather long, explanatory wording (paragraph 1 containing a definition of “widening”, a paragraph 2 containing
the applicable rules, and so on) to more concise formulations. It had finally opted for the current wording, which
was not very different from the draft text proposed by
the Special Rapporteur. The Committee had also seen no
need to retain the words in brackets, as the explicit reference to other guidelines made the text very unwieldy. In
order to solve the question of the not entirely relevant
reference to draft guideline 2.3.3, moreover, a second
sentence had been added which stated that, if an objection was made to the widening of the scope of the reservation, the initial reservation would remain unchanged.
6
For the text of the draft guidelines provisionally adopted by
the Commission to date, see Yearbook … 2003, vol. II (Part Two),
pp. 65–70, para. 367.
7
See footnote 2 above.
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52. Draft guideline 2.4.9, entitled “Modification of an
interpretative declaration”, had not given rise to much
comment in plenary. The Drafting Committee had considered some variations in the initial wording; for example, placing the first phrase (“Unless the treaty …”) at the
end of the guideline. For the sake of consistency with the
other draft guidelines and with the 1969 Vienna Convention, the Committee had finally decided to keep the original order. The text was virtually the same as that proposed
by the Special Rapporteur.
53. Consideration had also been given to linking the
draft guideline with draft guidelines 2.4.3 (“Time at
which an interpretative declaration may be formulated”)
and 2.4.6 (“Late formulation of an interpretative declaration”). Draft guideline 2.4.3 was concerned with the time
at which an interpretative declaration might be formulated
without prejudice to the special rules provided for in other
guidelines. Draft guideline 2.4.6 related to the late formulation of an interpretative declaration and was, in some
respects, the counterpart of draft guideline 2.4.9. In order
not to make the text of the guideline too cumbersome, the
Drafting Committee had been of the opinion that it would
be better to analyse its relationship with draft guidelines
2.4.3 and 2.4.6 in the commentary. The Drafting Committee had also discussed the use of the verb “made”, which,
at first glance, might seem somewhat strange in a guideline on the modification, not the formulation, of an interpretative declaration. It had been felt that, if a treaty stipulated that an interpretative declaration could be made only
at specified times, it followed a fortiori that such an interpretative declaration could not be modified. The Drafting
Committee had thought, however, that it would be useful
for such an explanation to appear in the commentary.
54. The wording of draft guideline 2.4.10, entitled
“Limitation and widening of the scope of a conditional
interpretative declaration”, diverged considerably from
the initial version and was based on the idea that since it
was extremely difficult to distinguish between the limitation and the widening of the scope of a conditional interpretative declaration, such a declaration could be modified only if none of the other contracting parties objected.
That concept was reflected in the introduction of rules on
the modification of conditional interpretative declarations
that were stricter than those applying to reservations. The
Drafting Committee, having reconsidered the matter, had
arrived at the conclusion that there was nothing against
the modification of a conditional interpretative declaration being governed by the rules for the partial withdrawal
or the widening of reservations. That was exactly what
was meant by the draft guideline. The order of the two
kinds of modification (limitation or widening) was determined in the draft text by the frequency of their occurrence in practice, since conditional interpretative declarations were limited more often than they were widened.
55. Draft guideline 2.5.12 dealt with the time at which
an interpretative declaration could be withdrawn, and
it posed no particular problems. The Drafting Committee had thought about retaining the introductory phrase
“Unless the treaty provides otherwise” and the words in
brackets (“in conformity with the provisions of guidelines
2.4.1 and 2.4.2”). However, it had ultimately decided to
delete both phrases on the grounds that the phrase at the
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beginning of the draft guideline was redundant, since the
whole Guide to Practice was simply an additional reference source confirming usage, as were the 1969 and 1986
Vienna Conventions themselves. Hence it was understood
that any special treaty provision, or any clause of a treaty
that said the opposite, would take precedence. The only
reason for retaining that phrase would be to mirror article
22, paragraph 3, of the 1969 Vienna Convention. However, the view had been taken that, in the case in point, it
would not add anything and would tend to make the text
unwieldy. The Drafting Committee was of the opinion
that an explanation of that point should appear in the commentary. The words in brackets had also been deleted for
ease of reading and for the same reasons as those stated in
respect of draft guideline 2.3.5. The draft guideline would
thus be in line with the wording finally adopted for draft
guideline 2.3.5. An explanation to that effect should also
be placed in the commentary. Draft guideline 2.5.12 was
entitled “Withdrawal of an interpretative declaration”.
56. Draft guideline 2.5.13, entitled “Withdrawal of a
conditional interpretative declaration” had not produced
many reactions. The Drafting Committee had decided to
delete the phrase in brackets (“given in guidelines 2.5.1 to
2.5.9”) for the sake of consistency with the previous draft
guidelines. Apart from that amendment, which should
also be explained in the commentary, the draft guideline remained unchanged. It stated that the withdrawal
of a conditional interpretative declaration was governed
by the rules applying to the withdrawal of reservations.
Of course, that draft guideline, like all the others relating to conditional interpretative declarations, depended
on the Commission’s final decision on that subject. If it
were shown that conditional interpretative declarations
“behaved” like reservations, it might be enough to set
out the rules applying to them in one or two general draft
guidelines, but it would not be possible to reach any decision in that regard until the study of the topic was drawing
to a close.
57. In conclusion, he proposed that the Commission
should adopt the draft guidelines that he had introduced.
58. The CHAIRPERSON invited the members of the
Commission to adopt the draft guidelines on reservations
to treaties adopted by the Drafting Committee, guideline
by guideline.
Draft guideline 2.3.5 (Widening of the scope of a reservation)

Draft guideline 2.3.5 was adopted.
Draft guideline 2.4.9 (Modification of an interpretative declaration)

Draft guideline 2.4.9 was adopted.
Draft guideline 2.4.10 (Limitation and widening of the scope of a conditional interpretative declaration)

59. Mr. RODRÍGUEZ CEDEÑO (Chairperson of the
Drafting Committee) said that in order to bring the French
title of the draft guideline into line with that of the other
languages, the word “ou” should be replaced by the word
“et”.
Draft guideline 2.4.10, as amended, was adopted.
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Draft guideline 2.5.12 (Withdrawal of an interpretative declaration)

60. Mr. CANDIOTI said that the words “competente
para este fin” in the Spanish version of the draft guideline
and the equivalent words in English “competent for that
purpose” were ambiguous, since it was unclear whether
the authorities in question were those competent for withdrawal or those competent for formulation. The French
text was clearer.
61. Mr. RODRÍGUEZ CEDEÑO (Chairperson of the
Drafting Committee) said that the reference was to the
authorities competent for formulation and that the different language versions should therefore be harmonized.
62. Mr. GAJA suggested that the problem might be
solved in the English text by placing the words “following
the same procedure applicable to its formulation” after the
words “at any time”.

64. Mr. PELLET (Special Rapporteur) said that he was
in favour of the amendment proposed by Mr. Gaja.
Draft guideline 2.5.12 was adopted subject to the proposed amendment of the English text and the corresponding amendment of the Spanish text.
Draft guideline 2.5.13 (Withdrawal of a conditional interpretative
declaration)

Draft guideline 2.5.13 was adopted.
65. The CHAIRPERSON said that, if he heard no
objection, he would take it that the Commission wished
to adopt the draft guidelines on reservations to treaties
adopted by the Drafting Committee.
It was so decided.

63. Mr. Sreenivasa RAO said that he had no objection to
that amendment, since the selfsame authorities were competent for both the formulation and the withdrawal of an
interpretative declaration.
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information from States on their practice, only a few significant responses had been received.

Monday, 5 July 2004, at 3 p.m.

4. Of the many acts and declarations identified, it was
primarily those that produced specific legal effects that
had been selected for study. In addition, some practice in
the context of international legal proceedings was presented, on the understanding that that was merely an initial overview of practice to be expanded upon in future,
should the Commission deem it desirable.

Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Brownlie, Mr. Chee, Mr.
Comissário Afonso, Mr. Daoudi, Mr. Economides, Mr.
Fomba, Mr. Gaja, Mr. Galicki, Mr. Kateka, Mr. Kemicha,
Mr. Kolodkin, Mr. Mansfield, Mr. Matheson, Mr. Momtaz,
Mr. Niehaus, Mr. Pambou-Tchivounda, Mr. Sreenivasa
Rao, Mr. Rodríguez Cedeño, Mr. Yamada.

5. Some criteria had had to be used to categorize the
declarations and acts and, for that purpose, he had had
recourse to the categories that commonly appeared in the
doctrine. Three categories had thus been established: acts
whereby a State assumed obligations (promise and recognition), acts whereby a State renounced a right (renunciation) and acts whereby a State asserted a right or legal
claim (protest).

Opening of the second part of the session
1. The CHAIRPERSON declared open the second part
of the fifty-sixth session of the Commission and welcomed members back to Geneva.

6. There was some disagreement as to whether notification was a unilateral act or rather an act whereby a State
or other subject of international law was made aware of a
situation, either de jure or de facto. From a formal standpoint it was certainly a unilateral act, although it often
produced effects, not of itself, but by virtue of the situation to which it referred (promise, protest, recognition,
extension of maritime boundaries, suspension of air traffic for security reasons, etc.). In many instances notification was expressly included in a treaty regime, through an
obligation to give notification of certain actions.

Unilateral acts of States (A/CN.4/537,
sect. D, A/CN.4/5421)
[Agenda item 5]
Seventh report of the Special Rapporteur
2. Mr. RODRÍGUEZ CEDEÑO (Special Rapporteur),
introducing his seventh report on the topic of unilateral
acts of States (A/CN.4/542), said that, in accordance with
the guidelines provided by the Commission in 2003,2 his
work centred on a study of the practice of States in respect
of unilateral acts with a view to identifying the relevant
rules for codification and progressive development. As
such, it essentially constituted a compendium of State
practice based on a wide range of sources. He thanked
students and staff of the University of Málaga (Spain) for
their valuable collaboration on the project.

7. State conduct that could produce legal effects similar to those of unilateral acts was dealt with separately,
in view of its specific features and in accordance with the
conclusions adopted in 2003 by the Commission. A brief
theoretical overview of silence, acquiescence and estoppel and their relationship to unilateral acts was given, followed by a presentation of some relevant practice, chiefly
of international courts.

3. Bibliographical material representative of the various regions and legal systems had been sifted, and major
public international law journals, parliamentary texts,
the statements of representatives of Governments and
international organizations and decisions of international
courts consulted. The comments made by Governments
in the Sixth Committee had also been taken into account.
Although the Commission had repeatedly requested

8. Promise and recognition had been included among
the acts whereby States assumed obligations. They were
unilateral expressions of will formulated by a State individually or a number of States collectively whereby obligations were assumed and rights accorded to another
State or States. While the focus of study was unilateral
acts of States, the addressee could be either a State or
another subject of international law, such as international
organizations or other entities acting at the international
legal level.

Reproduced in Yearbook … 2004, vol. II (Part One).
See Yearbook … 2003, vol. II (Part Two), chap. VII, sect. C,
pp. 57–58, paras. 303–308.
1
2
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9. In the first example given of promise (paragraph 18
of the report), which could also be characterized as recognition, the promise had been formulated by the competent Geneva authorities and the promisee had been
an international organization, the United Nations. Other
acts containing promises were mentioned in the report,
such as the well-known declaration of 26 July 1956 by
the Government of Egypt on the Suez Canal (para. 19). It
had been interpreted in various ways: for some, it was an
authentic unilateral act, whereas for others, including the
Security Council, it ran counter to an earlier agreement
whose terms could not be altered by a unilateral act. It
was in any case a unilateral expression of will formulated
publicly in writing by a State, with a specific intention and
for a specific purpose.
10. Other examples of promise taken from international
case law included the statement by Poland before PCIJ in
the case concerning Certain German Interests in Polish
Upper Silesia,3 the territorial assurances given by Germany between 1935 and 19394 and the well-known statements by France relating to nuclear tests in the Pacific.5
11. An attempt had been made to show more recent
practice in the form of acts containing promises relating
to defence, humanitarian crises, monetary issues, the use
of certain geographical areas, unilateral moratoria on the
pursuit of specific activities, withdrawal from militarily
occupied territories and debt forgiveness or the provision
of economic assistance, among others. Another example was that of a promise by a State not to apply certain
domestic regulations that might give rise to criticism or
adverse effects in a third country.
12. Many promises had been excluded from the study
on the grounds that the State that formulated them did not
undertake legal obligations. For example, when a foreign
minister expressed his Government’s willingness to assist
another State in making progress in regional negotiations,
that was deemed to be a declaration of goodwill containing a political commitment to act in a certain manner, and,
as such, was an act of a political nature that did not merit
inclusion in the study.

to whether they constituted unilateral acts stricto sensu.
Such was the case with the statement in 2000 by the newly
elected President of Taiwan that he would not declare Taiwan’s independence and would not hold a referendum on
the matter, provided Beijing launched no initiatives on
that issue.7 Beijing had later announced that it was prepared to negotiate on the question of reunification.8
14. Some declarations that were of interest for the Commission’s purposes had been made in the context of disarmament negotiations: statements by China in 1971, 1972
and 19739 (paragraphs 34 to 36 of the report) and by the
nuclear States in 1995 during the extension of the Treaty
on the Non-Proliferation of Nuclear Weapons10 (para. 37).
More recent examples were the statement by the United
States in 2003 in which it promised to guarantee the security of the regime of the Democratic People’s Republic
of Korea if that country agreed to abandon its nuclear
programme11 (para. 38) and declarations by the Islamic
Republic of Iran on its development and use of nuclear
energy (para. 39).
15. The above examples constituted unilateral expressions of will formulated by persons authorized to represent a State in its international relations (ministers for
foreign affairs, ambassadors, delegates) and raised the
difficult question of whether they were acts that actually
had legal effects or only political effects. Was the State
that formulated them bound to undertake certain conduct?
Did failure to carry out the promise contained in the declaration entail the breach of a political commitment, or of
a legal undertaking, in which case it would entail international responsibility on the part of the State? To answer
such questions one must take into account the context of
the declaration, which might shed light on its scope and
consequences.
16. A number of conclusions that might serve as a basis
for identifying principles relating to unilateral acts were
set out at the end of the report.

13. Without going into the controversial question of the
legal status of Taiwan—recognized as a province of the
People’s Republic of China by the United Nations—as an
entity that engaged in certain actions in international relations, one might note the existence of promises formulated or contained in multilateral declarations, such as that
adopted at the Second Meeting of Heads of State and Government between the Republic of China and the Countries
of the Central American Isthmus.6 Some promises elicited
responses by States that considered themselves affected,
responses that constituted protests or even recognition
of a particular situation. Some such promises were made
subject to specified conditions, which raised questions as

17. Recognition was included, for methodological reasons, among the acts whereby States assumed obligations.
Recognition was a politically motivated act that indisputably entailed legal consequences. No attempt was made
to conduct an exhaustive study of that institution. It was
merely pointed out that some precedents affirmed that recognition was based on a pre-existing fact; it did not create
that fact. Most authors, however, regarded recognition as
a unilateral manifestation of will emanating from a subject of international law whereby that subject took note of
an existing situation and expressed the intention to regard
it as lawful. Recognition affected the rights, obligations
and political interests of the State that formulated it. It
could be formulated through explicit declaration, orally or
in writing, and by conclusive acts that did not constitute
unilateral acts stricto sensu.

See PCIJ judgment, p. 13.
See Trial of the Major War Criminals before the International
Military Tribunal, Nuremberg, 1947, vol. I, pp. 90–91.
5
See ICJ judgments in the Nuclear Tests (New Zealand v. France)
(paras. 40–44) and Nuclear Tests (Australia v. France) (paras. 34–41)
cases.
6
See Chinese Yearbook of International Law and Affairs, vol. 18
(1999–2000), p. 39–43.

See Annuaire français de droit international (2000), p. 826.
Ibid.
9
See L. Focsaneanu, “La République populaire de Chine à l’ONU”,
Annuaire français de droit international, vol. 20 (1974), pp. 116–137.
10
S/1995/261–265.
11
See Revue générale de droit international public, vol. 107 (2003),
pp. 440–442.
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18. It was also worth noting that the act of recognition
had no retroactive effect, as shown by jurisprudence, specifically in the case of Eugène L. Didier, adm. et al. v.
Chile, in which the court declared that it was not a principle accepted by authors on international law that the recognition of a new State related back to a period prior to
such recognition.
19. The report set out some of the practice relating to
recognition of States, rather than of Governments, the
former being more clear-cut than the latter. Instances were
cited of acts that might entail legal consequences, particularly where statehood was not clear-cut, as in the case of
the establishment of official relations by Belgium with the
Palestine Liberation Organization12 (paragraph 45 of the
report).
20. More extensive treatment was given to the recent
practice relating to recognition of States, particularly of
the new States of Central and Eastern Europe, in which
conditional recognition came into play. Some Governments had stated the criteria for such recognition: in connection with the recognition of Croatia, for example, the
United Kingdom had stipulated that a country should have
a clearly defined territory with a population, a Government
with a prospect of retaining control and independence in
its foreign relations.13 Other interesting recent examples
of recognition were the efforts of the European Community to establish common guidelines on recognition of the
territories of the former Yugoslavia14 (paragraphs 50 to
56 of the report) and recognition by the members of the
European Community of the former Soviet Republics15
(paras. 57–62). Recognition by virtue of membership of
an international organization was discussed in paragraphs
65 and 66 of the report.
21. Instances of recognition of Governments were fewer
and less clear-cut, though equally important. A number of
European States preferred to withhold recognition where
there were two rival Governments, and to wait until the
situation became more stable. Many States clearly indicated that they took no position on Governments. The
Spanish Government had expressly stated, in connection
with the situation in Peru after Mr. Fujimori’s coup, that
it recognized only States.16 Other cases of recognition in
Latin America were detailed in paragraphs 70 and 72 of
the report. In 1980 the Government of the United Kingdom had expressly indicated that it did not recognize
Governments but that it recognized States in accordance
with common international doctrine.17
22. Acts of recognition as well as of non-recognition
were manifested in decisive steps taken, either through
the continuation of diplomatic relations in the former case
or, in the latter, through the withdrawal of ambassadors or
other conduct signifying that the State did not recognize
Ibid., vol. 84 (1980), p. 664.
13
See British Year Book of International Law, 1992 (Oxford), vol.
63, pp. 636–637.
14
See Bulletin of the European Communities, vol. 24, No. 12
(1991), p. 119.
15
Ibid., p. 121.
16
See Spanish Yearbook of International Law, vol. II, 1992, p. 152.
17
See British Year Book of International Law, 1980 (Oxford), vol.
51, p. 367.
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the new Government. An example of the former had been
the continuation of diplomatic relations with the Government of the Islamic Republic of Iran by some European
States after the fall of the Shah.
23. The report also dealt with formal declarations or
acts by Governments with respect to disputed territories
such as those by the United Kingdom, which in Parliament and during an international press conference had
made statements to the effect that it did not recognize the
Republic of Northern Cyprus18 and Chechnya19 respectively. Likewise, in 1999, the Spanish Foreign Minister had announced that Spain had never recognized the
annexation by Indonesia of East Timor.20
24. Acts of recognition need not refer only to States
or Governments: they could also refer to a state of war.
There were also declarations relating to the recognition
of a State or announcing the normalization of diplomatic
relations with it, provided that certain conditions were
met, such as that by the Saudi Foreign Minister in February 2002 concerning the State of Israel which was conditional on its withdrawal from all occupied territories.
25. The second category of acts dealt with in the report
was those whereby a State waived a right or legal claim.
Some waivers involved abdication whereas others simply involved transfer. An example of the latter was King
Hussein’s announcement in 1988 that he was breaking
legal and administrative ties between Jordan and the West
Bank, a territory that Jordan no longer held, to make way
for the Palestinians.21 That declaration had been followed
by measures including the dismissal of 21,000 Palestinian
civil servants in the territory.22
26. International courts that had dealt with such cases
had concluded that a State could not be presumed to have
waived its rights. Waivers must be explicit, as indicated
in the United States Nationals in Morocco case, where
silence or acquiescence were not considered sufficient
for a waiver to produce legal effects. A tacit waiver was
deemed acceptable only where it arose from acts which
were, or appeared to be, of an unequivocal nature, as was
borne out by the statement of the French Government’s
representative in the Free Zones of Upper Savoy and the
District of Gex case.
27. A recent example was the waiver of appeal by the
Spanish Government in January 2002 against the British
Government’s decision not to extradite General Pinochet
on humanitarian grounds.23 Spain’s subsequent conduct
had been consistent with the terms of its statement.
28. The third category of acts described in the report was
protest, namely unilateral declarations by States through
18
See British Year Book of International Law, 2000 (Oxford), vol.
71, p. 539.
19
Ibid., p. 536.
20
See Spanish Yearbook of International Law, vol. 7 (1999–2000),
p. 84–85.
21
See Revue générale de droit international public, vol. 93 (1989),
p. 141.
22
Ibid., p. 142.
23
See Spanish Yearbook of International Law, vol. 7 (1999–2000),
p. 96.
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competent bodies not to recognize a given claim as legitimate or to challenge the validity of a given situation.
A protest had the opposite effect to that of recognition
and its purpose was to prevent a situation from becoming opposable to the protesting State. A protest consisted
of reiterated acts reflecting a State’s non-acceptance of a
given situation and might be inferred from the bringing
of a dispute before an international body or court. In all
protests, explicit or otherwise, the protesting State and
the object of the protest must be specified, except in the
case of breaches of international obligations with serious
consequences for the international community as a whole
or of serious breaches of obligations under peremptory
norms of general international law.
29. The report provided examples of cases examined
by international courts including the Fisheries and the
Land, Island and Maritime Frontiers Dispute cases. In
the former, ICJ had stressed the need for a protest to be
lodged with immediacy. Many protests were political in
nature and thus did not fall within the scope of the study.
However, some of the many protests lodged by the People’s Republic of China concerning Taiwan had legal
implications too. Following protests by China concerning the sale of arms by the United States to Taiwan, the
two parties concerned had signed a joint communiqué
reflecting the United States’ intent to cease its long‑term
policy of arms sales to Taiwan. China had subsequently
lodged protests about the continuation of that policy,
which was not in line with the joint declaration. China had
also protested against acts that might be construed as recognition or as a step towards it, as when the United States
had granted privileges and immunities to the representatives of Taiwan, which China viewed as a flagrant breach
of the agreements entered into upon the establishment of
diplomatic relations with it.24
30. The invasion of Afghanistan had sparked numerous protests by Governments and groups of countries.
Israel’s proclamation of Jerusalem as the State capital
had been protested against by Germany, France and the
United States on the grounds that it was contrary to international law.25 Egypt had protested against Israel’s plan to
construct a canal linking the Mediterranean to the Dead
Sea, since it crossed part of the West-Bank occupied territory and was thus not in the spirit of the Camp David
agreements.26
31. Some protests related to the consolidation of the
legal situation in a given territory, as in the Island of
Bulama and the Chamizal cases between the United
Kingdom and Portugal and the United States and Mexico
respectively, both of which had been resolved through
arbitration. Many such protests related to the sovereignty
of maritime areas, islands and archipelagos, as detailed in
paragraphs 133 to 163 of the report. Other protests concerned disputes that had yet to be resolved, such as those
concerning the Falklands Islands (Malvinas) and South
Sandwich Islands between Argentina and the United
Kingdom.
24
See Revue générale de droit international public, vol. 85 (1981),
pp. 118–119 and 388–389.
25
Ibid., pp. 182–183.
26
Ibid., pp. 866–867.

32. The last category dealt with in the report was forms
of State conduct which might produce legal effects similar to those of unilateral acts. Some forms of conduct
resulted in recognition or non-recognition, protests and
even waivers, but seldom in promises; and had important
legal effects in international relations, particularly in relation to the delimitation of areas (space, water, land). The
report provided various examples of conduct protesting
against the claims of another State that did not take the
form of oral or written declarations. The report also contained some considerations on silence and estoppel which
were closely related to unilateral acts. Some held that
silence did not constitute a unilateral act because it did
not produce legal effects per se, for which another prior
act was required. For others, silence reflected tacit will.
33. Given that forms of conduct might result in recognition, protest or waiver, implicit recognition could be
deduced from the establishment of diplomatic relations
or the conclusion of an agreement with an entity not yet
recognized as a State. Such acts of a legal nature might be
characterized as forms of conduct expressing the State’s
consent to recognize the entity. The same could be said of
the delimitation of a boundary.
34. The end of the report contained conclusions
designed to facilitate consideration of the topic and to
establish principles applicable in general and to particular
cases. The report had been reduced to half its original size
by selecting relevant acts and declarations and an effort
had been made to comply with the request made by the
Commission at its fifty-fifth session to provide examples
of State practice relating to unilateral acts, based on the
generally accepted categories of promise, recognition,
protest and waiver. He suggested that a new definition
should now be prepared by a working group, on the basis
of the working definition adopted during the fifty-fifth
session, taking into account forms of State conduct which
produced legal effects similar to those of unilateral acts.
35. Mr. Sreenivasa RAO asked whether there was any
assessment in the report of the legal effects produced by
the acts enumerated, or whether that would be part of the
further study suggested by the Special Rapporteur.
36. Mr. RODRÍGUEZ CEDEÑO (Special Rapporteur)
said that while an effort had been made to explain the context of the acts and to characterize them, the question of
whether they produced legal effects was somewhat complex and required interpretation of the follow‑up to the
acts in question. That would be a matter for the Commission to determine in the course of the present session.
Statement by the Acting Legal Counsel
37. The CHAIRPERSON invited Mr. Ralph Zacklin,
Acting Legal Counsel, to brief the Commission on the latest legal developments in the United Nations.
38. Mr. ZACKLIN (Acting Legal Counsel) said that
in its resolution 58/77 of 9 December 2003, the General Assembly had taken note of the report of the Commission on the work of its fifty-fifth session and had recommended that it should continue work on the topics in
its current programme, taking into account the comments
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of Governments. He had been regularly briefed on the
progress of the Commission’s work during the first part
of the current session, and had been pleased to learn of
the likely completion of the first reading of draft articles
on diplomatic protection during the current session. That
would be an important achievement and, indeed, a notable
effort, since work on the topic would have been completed
in a relatively short period of time. He was confident that
the efforts of the Special Rapporteur and the work of the
Commission as a whole would receive well‑deserved
appreciation from Member States.
39. He had also followed with interest progress made
during the first part of the session on the topics of responsibility of international organizations, international liability for injurious consequences arising out of acts not prohibited by international law, shared natural resources and
fragmentation of international law. The interaction with
Governments, and particularly the essential role played
by their comments and views in the Commission’s work,
was of primary importance. General Assembly resolution 58/77 had reiterated the invitation to Governments
to provide information on the topics of unilateral acts of
States and shared natural resources and had also requested
the Secretary-General to invite States and international
organizations to submit information concerning their
practice on the topic of responsibility of international
organizations. The Office of Legal Affairs had already
provided information on United Nations practice in that
field. He looked forward to discussion in the second part
of the session on the topics of unilateral acts of States and
reservations to treaties.
40. Turning to administrative matters, he recalled that
the United Nations continued to operate under strict
financial constraints, which meant that many organs
must function with fewer resources at their disposal. The
Commission was no exception. General Assembly resolution 58/77 invited the Commission to continue to take
measures to enhance its efficiency and productivity and
cut costs at future sessions. He had no doubt that in conducting its meetings, planning its weekly programmes and
considering the duration of its next session, the Commission would bear that appeal constantly in mind. However,
the General Assembly had approved the Commission’s
conclusions regarding its documentation, which reflected
its understanding of the specific nature of the Commission’s work and needs. From the previous year’s report of
the Commission to the General Assembly on the work of
its fifty-fifth session, he noted that the Commission and
the Special Rapporteurs were fully aware of the need to
achieve economies wherever possible in the overall volume of documentation. In that effort, it could count on the
Secretariat’s full support.
41. Pursuant to General Assembly resolution 58/269
of 23 December 2003, the Organization was preparing a
strategic framework for the period 2006–2007 bearing in
mind that much needed to be done to make the Organization more efficient and to ensure that its reports, meetings
and other activities reflected changing global priorities.
The strategic framework included the statement of the
objective of each subprogramme, the appropriate strategy to obtain the objective, expected accomplishments
and indicators of achievement. The part of the strategic
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framework concerning the codification and progressive
development of international law had been distributed
to the Commission for review. It might wish to discuss
relevant elements of the strategic framework in its planning group; he would welcome any comments in that
connection.
42. Referring to developments in two areas in which
the Commission had made an important contribution,
he said that in March 2004 the Ad Hoc Committee on
Jurisdictional Immunities of States and Their Property
had successfully resolved all outstanding issues relating
to the draft United Nations convention on jurisdictional
immunities of States and their property,27 which it had
recommended for adoption by the General Assembly.
The adoption of the convention would bring to fruition
the progressive development and codification of one of
the very first topics selected for codification by the Commission in 1949,28 and would undoubtedly contribute to
legal certainty in the conduct of commercial relations in
the globalized world. The five main outstanding issues—
the concept of a State, determination of the commercial
character of a contract, the concept of a State enterprise,
problems related to contracts of employment and measures of constraint against State property—had finally
been resolved thanks to the willingness of delegations to
compromise. That had included reaching understandings
in respect of certain articles and it was proposed that an
annex containing those understandings should form an
integral part of the Convention.
43. The second area concerned the International Criminal Court and the Assembly of States Parties to the Rome
Statute of the International Criminal Court, an historic
endeavour that from the outset had fully engaged the
efforts of the Commission, which had prepared the first
draft of its Statute.29 With 94 States Parties to the Rome
Statute, the International Criminal Court was now operational in The Hague. The second session of the Assembly
of States Parties held in September 2003 had, inter alia,
elected the Deputy Prosecutor, the Board of Directors of
the Victims Trust Fund and the remaining members of
the Committee on Budget and Finance. It had adopted
the staff regulations of the Court and the 2004 budget,
and had also established a secretariat and a trust fund
for the participation of least-developed countries in the
activities of the Assembly. On 31 December 2003, the
United Nations Secretariat had ceased to act as the secretariat of the Assembly of States Parties and, pursuant to
General Assembly resolution 58/79 of 9 December 2003,
the Office of Legal Affairs had assisted in the smooth
transition of work to the Assembly’s own secretariat. The
United Nations had played a crucial role in creating the
institution and was concluding a relationship agreement to
guide future cooperation between the United Nations and
the Court. On 7 June 2004, the text of the negotiated draft
relationship agreement had been initialled in The Hague
and now required approval by the General Assembly
and the Assembly of the States Parties before it could be
signed and enter into force.
See 2791st meeting, footnote 3.
See 2791st meeting, footnote 4.
29
Yearbook … 1994, vol. II (Part Two), p. 26, para. 91.
27
28
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44. The United Nations was also actively involved in
the Special Court for Sierra Leone and the Extraordinary
Chambers in the Courts of Cambodia. In its second year
of operations, the Special Court for Sierra Leone had continued to lay the groundwork for the start of trials. On 16
September 2003, it had issued its latest indictment and
arrest warrant against Santigie Borbor Kanu, thus bringing
the number of indictments approved by the Court to 13.
Two indictees—Johnny Paul Koroma and Charles Taylor—remained at large. On 28 January 2004, the Trial
Chamber had decided that the cases of the nine accused
currently in custody would be heard in three, rather than
nine, separate trials. Hearings in the trial of Samuel Hinga
Norman and others had started on 3 June 2004. The trial
of Issa Hassan Sesay, Morris Kallon and Augustine Gbao,
who were alleged to have held leadership positions in the
Revolutionary United Front, had just begun.
45. The progress of the Special Court for Sierra Leone
had been achieved against a background of constant funding insecurity. The US$ 19 million needed for its first year
of operations had come entirely from voluntary contributions, but pledges and contributions from States had not
been sufficient to fund it for the whole of its projected
lifespan, which would be a minimum of three years.
The Secretary-General had therefore been obliged to
seek a subvention of US$ 40 million from the General
Assembly to enable the Court to complete its work; and,
in April 2004, the General Assembly had authorized up to
US$ 16.7 million from the regular budget for the period 1
July to 31 December 2004. That subvention would enable
the Court to operate with less financial uncertainty during
the present crucial trial phase.
46. After only two years of operation, the Special Court
for Sierra Leone was already working on its completion
and exit strategies, which would involve winding down
its core activities, devising mechanisms to continue necessary residual activities and leaving behind a legacy of
accountability for violations of international humanitarian
law. It also hoped to contribute to legal reform efforts in
Sierra Leone.
47. As for the situation in Cambodia, he recalled that,
on 6 June 2003, the United Nations and Cambodia had
signed an agreement on the establishment of Extraordinary Chambers in the existing courts of Cambodia for
the prosecution of serious violations of Cambodian and
international law committed during the period when the
country had been known as Democratic Kampuchea.30
Work had then begun on putting in place all the necessary arrangements for the agreement to enter into force.
In September 2003, a full-time coordinator had been
appointed, with the job of planning, securing and organizing the assistance that the United Nations would have to
provide to Cambodia under the agreement. Two planning
missions had visited Phnom Penh, in December 2003 and
March 2004. Agreement had been reached on a range of
key planning parameters and suitable premises had been
identified, both for the Chambers themselves and for the
Prosecutors’ Office, the co-investigating judges and the
support staff. Detailed budget estimates were currently
30

General Assembly resolution 57/228 B of 13 May 2003, annex.

being prepared. The Secretary-General would report in
depth to the General Assembly at its fifty-ninth session
and would then launch an appeal for funds.
48. Unfortunately, Cambodia had not yet ratified the
agreement. Following the elections in July 2003, the
country’s political parties had not been able, until the previous week, to overcome their differences, so it had not
been possible to form a new Government. The Cambodian authorities had given the Secretary-General repeated
assurances that, once the new National Assembly was
operational, ratification of the agreement would be a
priority.
49. With regard to the activities of ad hoc bodies and
special committees dealing with specific aspects of the
codification of international law and its development,
he said that the Ad Hoc Committee on the Scope of
Legal Protection under the Convention on the Safety of
United Nations and Associated Personnel had met for a
week in April 2004 to discuss the Secretary‑General’s recommendation that the scope of the Convention should be
extended to all United Nations operations. It had examined the implications and looked at different modalities
for implementation, the possibilities being various shortterm measures or a protocol, a revised text of which had
been proposed by New Zealand. The draft protocol sought
to eliminate the requirement of a declaration of exceptional risk by the Security Council or the General Assembly as a trigger for the application of the Convention to
operations that did not automatically fall within its scope.
The Committee had further addressed the definition of
United Nations operations, the relationship between the
draft protocol and the Convention, and the question of
the responsibilities of host States and United Nations
personnel. In its discussions on the relationship between
the protective regime of the Convention and international
humanitarian law, the Committee had had before it a proposal by Costa Rica that the application of the Convention
should be limited to areas in which international humanitarian law did not apply. In its report, the Committee had
recommended to the General Assembly that its mandate
should be renewed for 2005.
50. Building on the results of a working group of the
Sixth Committee, the Ad Hoc Committee on Terrorism,
which had met the previous week, had succeeded in bringing closer together the divergent opinions on the elaboration of a comprehensive convention on international
terrorism and an international convention for the suppression of acts of nuclear terrorism. Outstanding issues
still to be resolved centred on the question of whether a
comprehensive definition of terrorism was required. Discussions were also continuing on the scope of the draft
comprehensive convention, and particularly on whether
it should apply to parties to an armed conflict other than
armed forces and the extent to which the activities of the
military should be excluded. The core of the problem was,
of course, the political issue of the limits to the exercise
of the right to self-determination. Delegations were also
considering whether the draft convention should stipulate that the provisions of sectoral anti-terrorism conventions prevailed over the provisions of the comprehensive
convention.
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51. The main remaining issue with regard to the draft
international convention for the suppression of acts of
nuclear terrorism was whether the activities of the armed
forces of States should be excluded from its scope. Some
delegations had expressed concern that an explicit exclusion might be viewed as a recognition of the legality of
the use of nuclear weapons.
52. The fact that the United Nations Convention on the
Law of the Sea, which had been in force for almost 10
years, had nearly 150 parties demonstrated the considerable progress made towards universal participation. The
Convention and its two implementing agreements provided a firm foundation for considering how to tackle
problems posing significant challenges for the law of the
sea and for inter-agency cooperation and how to elaborate a management regime for new discoveries. In recent
years, interest in ocean affairs had increased substantially,
owing to concerns regarding ship‑source pollution, the
depletion of fishery resources in many areas of the world,
the effects of destructive fishing practices and mounting
threats to biodiversity, especially in areas beyond the limits of national jurisdictions. At the same time, new scientific discoveries relating to the biological resources of the
oceans had led to the commercial development of pharmaceuticals and other products.
53. The fifth meeting of the United Nations Open-ended
Informal Consultative Process on Oceans and the Law of
the Sea, held from 7 to 11 June 2004, had discussed what
action could be taken to address such issues. During the
same week, the Global Marine Assessment International
Workshop had considered proposals for a scientific evaluation of the state of the oceans, which would serve as a
basis for decision-making on how to address issues such
as degradation of the marine environment and the conservation and sustainable use of marine biodiversity. Despite
the lack of agreement on how to deal with such issues,
inter-agency cooperation and coordination would be
enhanced by the establishment of the Oceans and Coastal
Areas Network, which would serve as the general mechanism for inter-agency cooperation in ocean affairs.
54. The Commission on the Limits of the Continental
Shelf had, in April 2004, refined its rules of procedure
and merged its modus operandi with its internal procedure, the result being a single document annexed to the
rules of procedure. It had also responded to a letter from
the Russian Federation concerning its recommendations
with regard to the Russian submission dated 20 December
2001 relating to the proposed outer limits of its continental shelf. On 17 May 2004, Brazil had become the second
State party to submit information to the Commission on
the Limits of the Continental Shelf concerning the establishment of the outer limits of its continental shelf. That
submission would be considered at its fourteenth session,
which would be held in August 2004.
55. In June 2004, after several years of deliberations,
the Fourteenth Meeting of States Parties had reached
agreement on a new agenda item, entitled “Report of the
Secretary‑General under article 319 for the information
of States Parties on issues of a general nature, relevant to
States Parties, that have arisen with respect to the United
Nations Convention on the Law of the Sea”. The item
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could serve as the basis for the consideration of substantive issues relating to the Convention at future meetings.
56. With regard to UNCITRAL, as a result of enlargement, the International Trade Law Branch of the Office of
Legal Affairs, which was located in Vienna and served as
the UNCITRAL secretariat, had become the International
Trade Law Division within that Office.
57. The main achievement of the thirty-seventh session of UNCITRAL, held from 14 to 25 June 2004, had
been the adoption of the legislative guide on insolvency
law, which was intended to assist national authorities and
legislative bodies in establishing an efficient and effective legal framework to address the financial difficulties
of debtors. UNCITRAL had also decided to undertake a
revision of its 1994 Model Law on Procurement of Goods,
Construction and Services in the light of new issues and
practices that had arisen since the adoption of the Model
Law, particularly in the area of electronic procurement.
Its current work programme covered not only public procurement but also commercial arbitration, transport law,
electronic commerce and security interests.
58. A number of activities had been undertaken by the
International Trade Law Division in implementation of the
UNCITRAL mandates on cooperation and coordination,
the dissemination of information relating to international
trade law, and the promotion of awareness, understanding, wider adoption and uniform interpretation and application of UNCITRAL legislative texts. In particular, the
Division had organized training and technical assistance
missions in several developing countries and countries in
transition; held a colloquium on international commercial
fraud, which had brought together experts from different
countries and international organizations; and completed
work on the digest of case law on the United Nations Convention on Contracts for the International Sale of Goods.
59. An important part of the mandate of the Office of
Legal Affairs was to encourage and facilitate the dissemination and wider application of international law. Not only
did it organize, in cooperation with UNITAR, courses and
seminars on various topics of international law, but it prepared and issued numerous legal publications and kept the
websites constantly updated. It was also expanding the
United Nations audio-visual library in international law.
60. The International Fellowship Programme included
courses and seminars on different topics of international
law for young government officials and teachers of international law, in particular from developing countries. The
programme was held in The Hague concurrently with
The Hague Academy of International Law so as to enable the fellows to benefit from the courses offered at the
Academy. Organizing such courses depended on a limited annual budget, but, thanks to cost‑saving measures,
together with contributions by some States which had
agreed to host the event, it had been possible to organize a
regional seminar in Quito in February 2004. The courses,
taught in English and Spanish, had dealt with such topics as “International law in the new millennium”, “The
Inter‑American system of human rights”, “International
humanitarian law”, “Disputes resolution”, “Recent developments in international criminal law”, “Law of the sea”

Back to the contents

150

Summary records of the second part of the fifty-sixth session

and “The Multilateral trading system”. Consultations on
the organization of regional courses in Africa or Asia were
currently taking place, with the focus on areas of international law of direct relevance to the region for which the
course was organized.
61. He welcomed the presence of the participants in the
international law seminar, which was holding its fortieth
session from 5 to 23 July 2004. The willingness of many
members of the Commission to address the seminar was
greatly appreciated.
62. Considerable progress had been made with publications issued by the Office of Legal Affairs. The backlog in
the publication of the United Nations Juridical Yearbook
having been finally eliminated, the focus was on accelerating the process of editing and translating. The volumes
for 1998, 1999, 2000 and 2001 had already been edited
and were in the process of publication. Volume I of the
Index of the Yearbook had been available since 1999,
while volume II (covering the years 1987 to 1999) was
in preparation.
63. The Commission had already received copies of the
sixth English edition of The Work of the International Law
Commission. The previous edition, published in 1996, had
been updated with a summary of the latest developments
in the Commission’s work and the texts of new drafts and
a new convention. The book also contained an updated
and expanded bibliography, including references to relevant web sites. The other language versions would appear
shortly. The Summaries of Judgments, Advisory Opinions
and Orders of the International Court of Justice had just
been published and volume 23 of the Reports of International Arbitral Awards would appear shortly.
64. In the context of a larger computerization project
being undertaken in the Office of Legal Affairs, the Codification Division had been converting several United
Nations publications into electronic format for eventual
dissemination over the Internet. In the case of the Repertory of Practice of United Nations Organs, the process
had nearly been completed and the various volumes were
available on the Internet, organized by study. Work was
currently in progress on the Yearbook of the International
Law Commission and it was expected that the English
version would be made available in full-text search format on the Commission’s web site later in the year, with
other language versions following in due course. Attention would then be turned to the United Nations Juridical
Yearbook and some other publications, such as the proceedings of major international law conferences and the
Reports of International Arbitral Awards.
65. In addition, the Codification Division maintained a
series of websites devoted to the various bodies involved
in the codification of international law, including the Sixth
Committee, the International Law Commission and other
ad hoc or special committees. Those websites offered
immediate free access to a range of information relating to the activities of the bodies concerned, and official
documentation in any of the six official languages could
be downloaded.

66. The website maintained by the Treaty Section had
become an integral part of the procedure adopted by the
Office of Legal Affairs in carrying out many of the Secretary‑General’s depositary functions. As a service to member Governments and other interested parties, the site provided instant online access, not only to the authentic texts
of treaties deposited with the Secretary-General and the
status of the signature and ratification of those treaties but
also to all the depositary notifications that formed part of
the daily work of government departments and permanent
missions.
67. The website maintained by the Division for Ocean
Affairs and the Law of the Sea contained, in addition to
the wealth of information and documents already available, important new reports by the Secretary-General,
including the annual reports on oceans and the law of the
sea and the report of the Consultative Group on Flag State
Implementation, which dealt with international requirements regarding ship safety, labour conditions, fisheries
conservation and protection of the marine environment.
The website of the International Trade Law Branch in
Vienna had also become an important repository of information on activities in that field.
68. Such developments deserved detailed description,
given that the development and codification of international law were central to the United Nations, which,
while preserving the essential pillars of its purposes as
laid down in its Charter, had also evolved greatly through
its practice. All those who worked in the Office of Legal
Affairs were conscious of the fact that they formed part of
a common endeavour to establish and enhance the role of
law in international relations.
69. The CHAIRPERSON thanked the Acting Legal
Counsel for his statement and invited members to make
comments and put questions.
70. Mr. MANSFIELD thanked the Acting Legal Counsel for his interesting and comprehensive survey. While
he personally welcomed the attempt to draw up a strategic
framework for the period 2006–2007, he wondered if it
would not be advisable to look beyond the objective set
out in the document and to examine the rationale behind
the subprogramme. The time had come to explain why
it was important to progressively develop and codify
international law and why it was essential that interaction between States should be based on rules rather than
power.
71. One of the difficulties encountered in devising strategies in complex areas with long-term objectives was
ensuring that particular activities would contribute to the
attainment of those objectives and that the indicators chosen were a true reflection of progress. In his opinion, it
would be unwise to attach too much weight to specific
indicators of achievement.
72. He welcomed the creation of the highly informative website on the law of the sea. Given that oceans
were a cross-cutting issue, he wondered whether the Acting Legal Counsel could comment on any progress made
in coordinating work among all the various agencies in
the United Nations system which dealt with the law of
the sea.
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73. Mr. MOMTAZ wished to know whether the new
instrument to extend the scope of legal protection under
the Convention on the Safety of the United Nations and
Associated Personnel would cover operations under
Chapter VII of the Charter of United Nations, or whether
coercive action by the United Nations would be excluded
from the scope of application.
74. Mr. MATHESON asked whether the Acting Legal
Counsel could say when the International Tribunal for
Rwanda and the International Tribunal for the former
Yugoslavia were likely to complete their work.
75. Mr. GALICKI said that he was pleased that the
mandate of the Ad Hoc Committee on the Scope of Legal
Protection under the Convention on the Safety of United
Nations and Associated Personnel had been extended for a
further year, as the work of that Committee appeared to be
more complex and to require lengthier deliberation than
that of the committee which had drafted the Convention.
76. Given the costs entailed by the multiplicity of judicial bodies acting in the sphere of international law, he
requested the Acting Legal Counsel’s opinion as to the
advisability of supporting the creation of further courts or
tribunals. He would also be grateful for an indication of
the likelihood of imminent progress in efforts to elaborate
a draft comprehensive convention on international terrorism or a draft international convention for the suppression
of acts of nuclear terrorism, which appeared to have made
little headway in the past year. The outcome of the work
of the United Nations Ad Hoc Committee on Terrorism
was very important for regional bodies such as CODEXTER of the Council of Europe.
77. Mr. CHEE asked what developments were taking
place with regard to the United Nations Convention on
the Law of the Sea and the Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 relating
to the Conservation and Management of Straddling Fish
Stocks and Highly Migratory Fish Stocks. Was conservation or utilization currently the predominant concern?
Had States been persuaded that conservation was vital,
given the scarcity of fishery resources? He believed that
the solution lay in regional cooperation to safeguard fish
stocks. Was such cooperation taking place?
78. Mr. ZACKLIN (Acting Legal Counsel), responding
to Mr. Mansfield, said that while in principle it was a good
idea to produce a strategic framework, in practice it had
proved difficult to elaborate it in the language of the coordinating bodies of the United Nations system. Grave difficulties had been experienced in describing what accomplishments were expected and in deciding on indicators
of achievement. Indeed, many members of the Committee
for Programme and Coordination had expressed a preference for the language contained in the previous strategic
framework. That was a sign that the bodies responsible
for those matters were uncertain about specific aims.
Controversy even surrounded the seemingly innocuous
statement in paragraph 5.19 of the Medium-term plan for
the period 2002–2005 that the objective of Programme
5, Subprogramme 3, was “to facilitate the progressive
development and codification of international law and

151

to promote universal acceptance and implementation of
instruments emanating from codification efforts undertaken by the United Nations”;31 whereas Article 13, paragraph 1 a., of the Charter of the United Nations spoke
merely of “encouraging the progressive development of
international law and its codification”. The Office of Legal
Affairs would, however, have to conform to the strategic
framework, so the more it could be refined in terms of
objective, strategy, expected accomplishments and indicators of achievement, the better it would be. To that end,
the Office of Legal Affairs would be grateful for the Commission’s comments on the rationale for its programme of
work, so that they could be conveyed to the Committee
for Programme and Coordination and the Fifth Committee of the General Assembly.
79. He thanked members for their praise of the law of
the sea website. Referring to the question about progress
in coordinating all of the agencies in the United Nations
system which dealt with the law of the sea, he concurred
with the view that the law of the sea was a cross‑cutting
area. The Division for Ocean Affairs and the Law of the
Sea was only one part of the United Nations system dealing with those matters. Difficulties of coordination did
not arise so much within the United Nations Secretariat
as within the broader system. Under its new Director, the
Division was, however, devoting much attention to the
question of coordination and the subject was being considered in various inter-agency bodies.
80. The sense of urgency that had impelled the rapid
drafting and adoption of the Convention on the Safety of
United Nations and Associated Personnel had resulted in
a text which had proved hard to implement. Consequently,
the Ad Hoc Committee on the Scope of Legal Protection
under the Convention on the Safety of United Nations
and Associated Personnel had the task of redressing the
problems, so that the Convention could be widely ratified and properly implemented. Recent events had underscored both the need for the Convention and the obstacles
to its implementation. Although the Ad Hoc Committee
was discussing some very thorny issues, he hoped that a
protocol could be adopted before long.
81. In response to the question concerning the International Tribunals for Rwanda and the former Yugoslavia,
he said that the intention was to complete all prosecutions
by the end of 2004, all first-instance trials by the end of
2008 and all appeals by the end of 2010. However, he was
not sure that that calendar would be respected, despite
assurances from the Presidents of the Tribunals that they
intended to comply with it. It was in the nature of such
tribunals that unforeseen circumstances, including financial problems, always arose. Although assessments for the
two Tribunals in question were assessed contributions to
the United Nations regular budget, arrears of some US$
90 million had built up, a situation which had led the
United Nations Controller to freeze recruitment across the
board. In response to that action, the Presidents of the Tribunals had announced that, although they would do their
best to meet the above-mentioned deadlines, it would be
virtually impossible to do so if some very important posts
3
Official Records of the General Assembly, Fifty-fifth Session, Supplement No. 6 (A/55/6/Rev.1), p. 29.
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remained vacant. Some slippage was therefore probably
inevitable.
82. With regard to the multiplication of judicial bodies, he took the view that the establishment by the United
Nations of tribunals in the fields of international criminal
law and the law of the sea reflected perceived needs. There
was a certain logic, but no strategy, behind their creation.
Some members of ICJ believed that multiplication carried
risks, but it had to be remembered that the United Nations
was an organization which evolved over time. Nevertheless the Security Council and the General Assembly had
some reservations about ad hoc and mixed criminal tribunals and an analysis of the lessons learnt from the establishment of the International Tribunals for Rwanda and
the former Yugoslavia made it well-nigh inconceivable
that the Security Council would set up another ad hoc tribunal. Other mechanisms must be found to address those
needs. In the near future, the Secretary‑General would be
submitting what promised to be an interesting report to
the Security Council on justice and the rule of law, which
would describe the lessons learnt from the tribunals.
83. He was personally of the opinion that no progress
was likely in the foreseeable future on a draft comprehensive convention on international terrorism, because of the
extent to which the question was bound up with a number
of political issues which could not be solved by drafting a
universal convention. On the other hand, agreement on a
convention on the suppression of acts of nuclear terrorism
might be possible.
84. He regretted that his knowledge of fisheries was
insufficient to answer Mr. Chee’s detailed questions. He
personally thought that the focus should be on conserving, rather than using, fish stocks. Member States might,
however, take a different view, and he was confident
that they would find a way of reconciling conservation
and utilization. The International Seabed Authority had
been in existence for almost 10 years and there was no
doubt that new scientific advances and discoveries had
prompted renewed interest in developments relating to
the law of the sea beyond the limits of national jurisdiction. That impetus would probably have quite an impact
on future developments in the law of the sea.
85. The CHAIRPERSON thanked the Acting Legal
Counsel for his frank answers and for his historic
announcement that a full-text search version of the Yearbook of the International Law Commission would be
available on the Internet later in the year.
The meeting rose at 5.50 p.m.

2812th MEETING
Tuesday, 6 July 2004, at 10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Brownlie, Mr. Chee, Mr.
Comissário Afonso, Mr. Daoudi, Mr. Economides, Mr.
Fomba, Mr. Gaja, Mr. Galicki, Mr. Kateka, Mr. Kemicha,

Mr. Kolodkin, Mr. Mansfield, Mr. Matheson, Mr. Momtaz,
Mr. Niehaus, Mr. Pambou-Tchivounda, Mr. Rodríguez
Cedeño, Mr. Yamada.

Unilateral acts of States (continued) (A/
CN.4/537, sect. D, A/CN.4/5421)
[Agenda item 5]
Seventh report of the Special Rapporteur (continued)
1. Mr. BROWNLIE said that the Special Rapporteur’s
seventh report on unilateral acts of States (A/CN.4/542)
showed that the Commission really had been inspired
when it had asked him to concentrate on State practice;
the result had been a very meaty and highly instructive
report. Nevertheless, one unresolved difficulty was that
the notion of a unilateral act had not yet been rigorously
analysed. Secondly, a number of Commission members
and Governments which had spoken in the Sixth Committee were far from convinced that the Commission’s aim
should be to draw up a set of draft articles. The United
Kingdom, for example, would prefer an expository study
picking out particular areas or aspects of State practice
and the applicable law. Personally, he believed that such a
study was a good idea and he was pleased that heavy reliance on analogies with the law of treaties seemed to have
been abandoned.
2. Some categories of acts, like that of promise, were
still problematical and the term used by States to describe
their conduct should not always be accepted because categories were not sharply delimited. The very term unilateral “act” was too restrictive, as it also covered silence.
Furthermore, extraordinary caution was required in
including recognition: recognition of States or Governments should be excluded from the scope of the study,
quite simply because the General Assembly certainly did
not consider that that sensitive issue touching on the criteria of statehood formed part of the agenda on unilateral
acts.
3. Mr. ECONOMIDES said that the Special Rapporteur
was to be thanked for his report, which was probably the
fullest and most informative document that existed on
unilateral acts of States. He nevertheless had the impression that the Commission was turning in circles because
the key concept it had chosen, the legal effects of unilateral acts, was unsuitable. The criterion that it should have
selected was the international legal obligations assumed
by the State making the unilateral declaration towards one
or more States or the international community as a whole.
In other words, it should be studying unilateral acts as a
source of international law, although it must be admitted
that practice was far from abundant. The decision handed
down by ICJ in the Nuclear Tests case was an isolated
case and the institution of unilateral acts creating international legal obligations was likely to remain uncommon,
as States disliked it.
4. Mr. CHEE said that, since there seemed to be some
confusion about the scope of the topic, some brainstorming
1

Reproduced in Yearbook … 2004, vol. II (Part One).
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might be useful. He agreed with Mr. Brownlie that the
recognition of States or Governments should be excluded
from any study of the topic, for the reason given by Mr.
Brownlie. Lastly, the Ihlen declaration2 was not an isolated act and it could be said that there had been prior
agreement between the States concerned.
5. Mr. PAMBOU-TCHIVOUNDA congratulated the
Special Rapporteur on having fulfilled the mandate that
the Commission had given him, that of making as complete a presentation as possible of the practice of States
in respect of unilateral acts, and on having submitted an
extremely detailed and wide-ranging report. There was,
however, every justification for feeling rather confused
after the submission of seven reports on the topic3 and
for wondering whether the Commission was making any
progress or whether it would be able to find a way out of
the impasse that it was in. The report under consideration
should have been the Special Rapporteur’s first or second report, as that would have enabled the Commission to
avoid the methodological mistake of dealing with unilateral acts by analogy with treaties and to organize its work
differently. The report should now enable the Commission to adjust the definition of unilateral acts that it had
adopted somewhat hurriedly.
The meeting rose at 10.40 a.m.

2813th MEETING
Wednesday, 7 July 2004, at 10.05 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Brownlie, Mr. Chee, Mr.
Daoudi, Mr. Economides, Mr. Fomba, Mr. Gaja, Mr.
Kateka, Mr. Kemicha, Mr. Kolodkin, Mr. Mansfield,
Mr. Matheson, Mr. Momtaz, Mr. Niehaus, Mr. PambouTchivounda, Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño,
Mr. Sepúlveda, Mr. Yamada.

Cooperation with other bodies (continued)*
[Agenda item 10]
Statement by the President of the International Court of Justice

1. The CHAIRPERSON welcomed Judge Shi Jiuyong,
President of the International Court of Justice, and invited
him to address the Commission.
2
See PCIJ judgment in the Legal Status of Eastern Greenland case,
pp. 69–70.
3
First report: Yearbook … 1998, vol. II (Part One), document A/
CN.4/486, p. 319; second report: Yearbook … 1999, vol. II (Part One),
document A/CN.4/500 and Add. 1, p. 195; third report: Yearbook …
2000, vol. II (Part One), document A/CN.4/505, p. 247; fourth report:
Yearbook … 2001, vol. II (Part One), document A/CN.4/519, p. 115;
fifth report: Yearbook … 2002, vol. II (Part One), document A/CN.4/525
and Add. 1–2, p. 91; sixth report: Yearbook … 2003, vol. II (Part One),
document A/CN.4/534, p. 53.
*
Resumed from the 2799th meeting.
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2. Mr. SHI (President of the International Court of Justice) said that his statement at the fifty-fifth session of the
Commission had concentrated on the relationship between
the International Court of Justice and the Commission,
emphasized the respective and complementary roles
played by both institutions in promoting and developing
international law and underscored the importance of each
body being aware of the work accomplished by the other.
In an endeavour to enhance the dialogue between the two
institutions, he would provide a short but comprehensive
review of the judicial decisions taken by the Court over
the previous year.
3. The Court had rendered a final judgment in three
cases, had issued two orders directing that cases should be
removed from the Court’s list, and had held five different
sets of oral hearings covering no fewer than 12 cases. The
hearings of all eight NATO cases concerning the Legality
of Use of Force had been held simultaneously. One new
case had been filed with the Court and an advisory opinion had been requested by the General Assembly, a sure
sign of the Court’s vitality and the trust States placed in it.
The total number of cases on the Court’s docket currently
stood at 21, three fewer than in 2003.
4. Turning to the judgment delivered by the Court on 6
November 2003 in the case concerning Oil Platforms, he
explained that, on 2 November 1992, the Islamic Republic of Iran had seized the Court of a legal dispute with
the United States which had arisen out of the attack on
and destruction of three Iranian offshore oil production
platforms by United States warships in October 1987 and
April 1988. In its application, Iran had contended that
those acts constituted a fundamental breach of international law and of various provisions of the 1955 Treaty of
Amity, Economic Relations and Consular Rights between
the two countries.1 The application had invoked article XXI, paragraph 2, of the 1955 Treaty as a basis for
the Court’s jurisdiction. In a judgment of 12 December
1996 the Court had rejected the preliminary objection
raised by the United States as to lack of jurisdiction; but,
by an order of 10 March 1998, it had held that the counterclaim contained in the counter-memorial submitted by the
United States was admissible and formed part of the proceedings. That counterclaim had alleged Iranian attacks
on United States shipping in 1987 and 1988.
5. In its judgment on the merits, the Court had held that,
while the attacks on the oil platforms could not be justified as measures necessary to protect the essential security
interests of the United States under article XX, paragraph 1
(d), of the Treaty of Amity, Economic Relations and
Consular Rights, it could not uphold the submission by
Iran that those actions constituted a breach of the obligations of the United States under article X, paragraph 1, of
the same Treaty, and that accordingly it could not uphold
the Iranian claim for reparation. The Court had also
rejected the counterclaim of the United States concerning a breach of obligations by Iran under article X, paragraph 1, of the 1955 Treaty and hence its counterclaim
for reparation.

1
Signed at Tehran on 15 August 1955 (United Nations, Treaty
Series, vol. 284, No. 4132, p. 93).
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6. In order to reach its findings, the Court had had to
analyse and resolve a number of delicate points of law,
first and foremost the question of article XX, paragraph 1
(d), of the Treaty of Amity, Economic Relations and Consular Rights, which related to the broader issue of the use
of force. That issue had lain at the heart of the original
dispute between the parties. The United States had contended that the attacks on the oil platforms had been justified as acts of self-defence in response to what it regarded
as armed attacks by Iran. On that basis, it had reported its
action to the Security Council in accordance with Article 51 of the Charter of the United Nations. In its written
and oral pleadings, the United States had systematically
relied on article XX, paragraph 1 (d) to deny a breach
of its obligations under article X. It alleged that Iran had
used the oil platforms to monitor the traffic of and launch
attacks against oil tankers; and that destruction of the platforms had consequently been necessary in order to protect
essential United States security interests and was therefore not forbidden under the Treaty. The United States had
further maintained that, even if the Court were to find that
the attacks did not fall within the scope of article XX, paragraph 1 (d), those actions had not been wrongful since
they had constituted necessary and appropriate actions in
self-defence.
7. The first question confronting the Court had been that
of the relationship between self‑defence and article XX,
paragraph 1 (d), of the Treaty. In the Court’s view, the matter was one of interpretation. The issue turned on whether
it had been the intention of the parties to the Treaty not to
preclude the application of measures necessary to protect
the essential security interests of either party, even when
those measures involved the use of armed force; and, if
so, whether the parties had assumed a limitation that such
use would have to comply with the conditions laid down
by international law.
8. The Court had drawn, inter alia, on its interpretation
of a similar treaty clause in the case concerning Military
and Paramilitary Activities in and against Nicaragua
and on the general rules of treaty interpretation to conclude that article XX, paragraph 1 (d), of the Treaty of
Amity, Economic Relations and Consular Rights was not
intended to operate wholly independently of the relevant
rules of international law on the use of force, so as to be
capable of being successfully invoked, even in the limited
context of a claim for breach of treaty, in relation to an
unlawful use of force. The Court had therefore considered
that its jurisdiction under article XXI, paragraph 2, of the
1955 Treaty to decide any question concerning the interpretation or application of article XX, paragraph 1 (d), of
the Treaty extended, where appropriate, to the determination of whether actions alleged to be justified under that
paragraph were an unlawful use of force by reference to
international law applicable to the use of force, namely
the provisions of the Charter of the United Nations and
customary international law.
9. Having observed that the United States had never
denied that its actions against the Iranian oil platforms
amounted to a use of armed force, the Court had then
examined whether each of those actions met the conditions of article XX, paragraph 1 (d), as interpreted by reference to the relevant rules of international law on the use

of force. The Court had recalled that, in order to be legally
justified in attacking the oil platforms in exercise of the
right of individual self-defence, the United States had to
show that it had been subjected to “armed attacks” for
which Iran was responsible, within the meaning of Article 51 of the Charter of the United Nations and as understood in customary law on the use of force. The United
States had further to show that its actions had been necessary and proportional to those armed attacks and that the
platforms had been a legitimate military target open to
attack in the exercise of self-defence.
10. Having carefully examined the evidence and arguments presented on each side, the Court had found that the
actions in question could not be justified under article XX,
paragraph 1 (d), of the Treaty of Amity, Economic Relations and Consular Rights as being measures necessary to
protect the essential security interests of the United States,
since those actions had constituted recourse to armed
force not qualifying, under international law, as acts of
self-defence and did not therefore fall within the category
of measures contemplated, upon its correct interpretation,
by the provisions of the Treaty.
11. The Court had also had to decide whether the
destruction of the oil platforms could potentially affect
the “freedom of commerce” guaranteed by article X, paragraph 1, of the Treaty. For that purpose, it had been necessary to ascertain whether the platforms were covered
by the protection afforded by article X, in other words
whether they could be said to fall under the concept of
commerce. In the light of the conclusions it had reached
in its judgment of 12 December 1996 on the preliminary
objection of the United States regarding the interpretation
of the word “commerce”, the protection of freedom of
commerce and the importance of oil production for the
Iranian economy, the Court had considered in its judgment on the merits that, where a State destroyed another
State’s means of production and transport of goods destined for export, or means ancillary or pertaining to such
production or transport, there was in principle an interference with the freedom of international commerce. Since
the destruction of the oil platforms had made commerce
in oil impossible at that time and from that source, thereby
prejudicing freedom of commerce, the Court had found
that the protection of freedom of commerce under article
X, paragraph 1, of the 1955 Treaty applied to the platforms attacked by the United States and consequently that
the attacks had impeded Iran’s freedom of commerce.
12. Given the wording of article X, paragraph 1, of the
Treaty of Amity, Economic Relations and Consular Rights,
it had then been necessary to consider whether interference with freedom of commerce “between the territories
of the two High Contracting Parties” had occurred. The
Court had found that there had been no commerce between
the territories of Iran and the United States in respect of
oil produced by the destroyed platforms, because some of
them had been under repair and inoperative at the time of
the attacks, while others had been destroyed after the issuance by the United States of an Executive Order which
had prohibited the import into the United States of most
goods (including oil) and services of Iranian origin. The
Court had further found that what Iran regarded as “indirect” commerce in oil between itself and the United States
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was in fact commerce between Iran and an intermediate
purchaser and commerce between an intermediate seller
and the United States. As a result, Iran’s entitlement to
freedom of commerce vis-à-vis the United States could
not be regarded as having been violated.
13. On 18 December 2003, a Chamber of the Court had
rendered its judgment in the case concerning the Application for Revision of the Judgment of 11 September 1992. In
that judgment, the Chamber had first recalled that revision
could be requested by a party only upon satisfaction of
each of the conditions set forth in Article 61 of the Statute
of the International Court of Justice and that, if any one
of them was not met, the application must be dismissed.
It was for the Court to ascertain whether the admissibility
requirements had been fulfilled. Accordingly, the Chamber had had to decide whether the two allegedly new facts
presented by El Salvador satisfied the conditions laid
down in Article 61 of the Statute.
14. El Salvador had first claimed to possess new scientific, technical and historical evidence showing that the
Goascorán River, along which it alleged the border should
run, had abruptly changed its course in 1762, probably as
a result of a cyclone. It had also invoked the discovery of
further copies of the Carta Esférica and of the report of
the 1794 El Activo expedition to which the 1992 judgment
had referred. As to the allegedly new evidence, the Chamber had observed that the 1992 judgment had not been
based on the question of where the original course of the
river lay, but on the State’s conduct during the nineteenth
century having regard to the course followed by the river
in 1821. The Chamber had therefore found that the facts
asserted by El Salvador in connection with the avulsion of
the Goascorán River were not decisive factors in respect
of the judgment that it was seeking to have revised.
15. As to the new copies of certain maps and the report
referred to in the 1992 judgment, the Chamber had found
that they differed from the ones used in 1992 only as to
certain details and afforded no basis for questioning the
reliability of those documents. The Chamber had therefore
concluded that the new facts were also not “decisive factors” in respect of the judgment of which El Salvador was
seeking a revision. On those grounds, the Court had concluded that El Salvador’s application was inadmissible.
16. In March 2004, the Court had concluded the proceedings between Mexico and the United States in the
case concerning Avena and Other Mexican Nationals. In
January 2003, Mexico had initiated proceedings against
the United States regarding alleged violations of articles
5 and 36 of the Vienna Convention on Consular Relations
in respect of 54 Mexican nationals (a claim subsequently
reduced to 52) sentenced to death in certain states of the
United States. On 5 February 2003, the Court had indicated to the United States that it must “take all measures
necessary” (pp. 91–92, para. 59) to ensure that three Mexican nationals, for whom it had found that the condition of
urgency had been met, were not executed, pending a final
judgment of the Court. The Court had also stated that the
United States Government should inform it of all measures taken in implementation of that order.
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17. The facts alleged by Mexico—some of which had
been conceded by the United States and some disputed—
were that all the individuals in question had been Mexican nationals at the time of their arrest. Mexico had further contended that the United States authorities that had
arrested and interrogated them had had sufficient information at their disposal to be aware of the foreign nationality of the individuals concerned. According to Mexico’s
account, in 50 of the cases, the individuals had never been
informed by the United States authorities of their rights
under article 36, paragraph 1 (b), of the Vienna Convention on Consular Relations, while, in the two remaining
cases, the information had not been provided “without
delay”, as required by that provision. Mexico had also
indicated that, in 29 of the 52 cases, its consular authorities had learned of the detention of their nationals only
after death sentences had been handed down. In the other
23 cases, Mexico had contended that it had learned of the
cases through means other than notification to the consular post in accordance with article 36, paragraph 1 (b), of
the Convention. In five cases, the information had come
too late to affect the trials; in 15 cases, the defendants had
already made incriminating statements; and Mexico had
become aware of the other three cases only after considerable delay. On that evidence, Mexico contended, the
United States had violated the provisions of article 36,
paragraph 1, while the fact that no remedy was available
in the United States for the violations amounted to a violation of article 36, paragraph 2.
18. In its final judgment of 31 March 2004, the Court
had found essentially in favour of Mexico with regard
to most of its submissions. Although the Court’s findings were too numerous to describe in detail, some of the
issues raised would be of particular interest to the Commission. For example, the nature of Mexico’s claim, and
the inadmissibility of that claim—as alleged by the United
States—for lack of exhaustion of local remedies, were of
relevance to the topic of diplomatic protection. The Court
had observed that the individual rights of Mexican nationals under article 36, paragraph 1 (b), of the Vienna Convention on Consular Relations “are rights which are to be
asserted, at any rate in the first place, within the domestic
legal system of the United States. Only when that process is completed and local remedies are exhausted would
Mexico be entitled to espouse the individual claims of
its nationals through the procedure of diplomatic protection. In the present case Mexico does not, however, claim
to be acting solely on that basis. It also asserts its own
claims, basing them on the injury which it contends that
it has itself suffered, directly and through its nationals, as
a result of the violation by the United States of the obligations incumbent upon it under [a]rticle 36 …” (pp. 35–36,
para. 40). It would be recalled that, in the LaGrand case,
the Court had recognized that “[a]rticle 36, paragraph 1
[of the Vienna Convention on Consular Relations], creates individual rights [for the national concerned], which
… may be invoked in this Court by the national State of
the detained person” (p. 494, para. 77). In the Avena and
Other Mexican Nationals judgment, the Court had further
explained that “violations of the rights of the individual
under [a]rticle 36 may entail a violation of the rights of
the sending State, and that violations of the rights of the
latter may entail a violation of the rights of the individual” (p. 36, para. 40). The Court had stated that “in these
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special circumstances of interdependence of the rights of
the State and of individual rights, Mexico may, in submitting a claim in its own name, request the Court to rule on
the violation of rights which it claims to have suffered
both directly and through the violation of individual rights
conferred on Mexican nationals under [a]rticle 36, paragraph 1 (b). The duty to exhaust local remedies does not
apply to such a request” (ibid.). The Court had therefore
not found it “necessary to deal with Mexico’s claims of
violation under a distinct heading of diplomatic protection” (ibid.).
19. The Court had also had to interpret the text of article
36 of the Vienna Convention on Consular Relations more
extensively than it had done in its decision concerning the
LaGrand case and to clarify some of its findings in that
case. Firstly, with regard to the meaning of the expression
“without delay” in article 36, paragraph 1 (b), the Court
had found that the duty to provide consular information
existed once it had been realized that the person was a
foreign national or once there were grounds to think so. It
had, however, considered that, in the light inter alia of the
Convention’s travaux préparatoires, the term “without
delay” was not necessarily to be interpreted as meaning
“immediately” upon arrest. On the basis of that interpretation, the United States had nonetheless violated its obligation to provide consular notification in all the cases except
one.
20. Having found that the United States had breached
several of the provisions of the article, the Court had
turned to the legal consequences of such breaches and
to the question of the legal remedies to be considered.
Mexico was seeking reparation in the form of restitutio in
integrum, or partial or total annulment of the convictions
and sentences, as the “necessary and sole remedy” (p. 60,
para. 123). Citing the decision of PCIJ in the Chorzów
Factory case (Jurisdiction), the Court had pointed out
that what was required to make good the breach of an
obligation under international law was “reparation in an
adequate form” (p. 21). In the Avena and Other Mexican
Nationals case, adequate reparation should mean review
and reconsideration of the convictions and sentences of
the Mexican nationals by United States courts. The Court
had, however, emphasized that such review and reconsideration “should be both of the sentence and of the conviction” (p. 65, para. 138) and should “‘tak[e] account of the
violation of the rights set forth in [the] Convention’ …
and guarantee that the violation and the possible prejudice
caused by that violation will be fully examined and taken
into account in the review and reconsideration process”
(ibid.). As the Court had explained, in such a case, “the
defendant raises his claim in this respect not as a case of
‘harm to a particular right essential to a fair trial’—a concept relevant to the enjoyment of due process rights under
the United States Constitution—but as a case involving
the infringement of his rights under [a]rticle 36, paragraph 1. The rights guaranteed under the Vienna Convention are [indeed] treaty rights which the United States has
undertaken to comply with in relation to the individual
concerned, irrespective of the due process rights under
United States constitutional law” (p. 65, para. 139).
21. The Court had considered, as it had done in the
LaGrand case, that the choice of means for review and

consideration should be left to the United States, but
specified that the crucial factor was the “existence of a
procedure which guarantees that full weight is given to
the violation of the rights set forth in the Vienna Convention, whatever may be the actual outcome of such review
and reconsideration” (ibid.). The Court considered that “it
is the judicial process that is suited to this task” (p. 66,
para. 140). The United States having argued that executive clemency provided for review and reconsideration,
the Court had found that the clemency process, as currently practised within the United States criminal justice
system, was not sufficient in itself to serve that purpose,
although appropriate clemency procedures could supplement judicial review and reconsideration.
22. Of the many other decisions rendered by the Court
over the past year, he wished to draw attention only to two
orders of 10 September 2003 recording the discontinuance with prejudice, by agreement of the parties, of the
proceedings in the cases concerning Lockerbie and directing that the cases should be removed from the Court’s list.
23. Despite the activity that he had described, the
Court’s docket remained overburdened and the high level
of activity would have to be maintained. The Court would
be delivering its advisory opinion on the case concerning the Legal Consequences of the Construction of a Wall
in the Occupied Palestinian Territory in just two days’
time, on 9 July 2004; the proceedings would be broadcast
live on the Court’s website. The eight cases concerning
Legality of Use of Force and the case concerning Certain
Property were currently under deliberation, and hearings
would undoubtedly be held in other cases pending before
the end of the year.
24. As was indicated by its success, the international
community had become increasingly aware of the need
for the Court. The confidence placed in it by States was
most encouraging and he assured the Commission that
the Court would continue to perform its duties to the best
of its ability and was ready to fulfil such other duties as
might be entrusted to it.
25. The CHAIRPERSON, after thanking the President
of the International Court of Justice for his valuable and
detailed statement, asked whether the Court’s judgments
in the LaGrand and Avena and Other Mexican Nationals
cases had established a pattern that States should follow
in applying the Vienna Convention on Consular Relations
and that could be useful for the Commission’s own work.
26. Mr. MANSFIELD said he had noted that, in the
Oil Platforms case, the Court had made use of article 31,
paragraph 3 (c), of the 1969 Vienna Convention. That provision had been very seldom used in the past, so its use
was of particular interest and significance, not least for the
Commission in the context of its work on the fragmentation of international law. He wondered whether the President could make any additional comments. In particular,
he wondered whether the provision could be used at the
outset of the interpretation process, or only when doubt
had arisen as to the meaning of a particular treaty. There
appeared not to be total unanimity among the judges
themselves on that question.
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27. Mr. Sreenivasa RAO said that the concepts of jus
cogens and erga omnes obligations were a matter of particular interest to the Commission in the context of its
consideration of the topic of fragmentation of international law, which included the question of the hierarchy
of norms. Given that ICJ had, on several occasions, considered the scope, content and impact of the two concepts,
he wondered whether the President could give the Commission any further guidance.
28. Mr. SHI (President of the International Court of
Justice), replying to the Chairperson’s question, said that
the Court had indeed not only established a precedent in
the LaGrand case but had developed it in the Avena and
Other Mexican Nationals case. While the Court’s decisions were, of course, binding only on the States parties
and only in the case concerned, the reasoning behind a
judgment would nevertheless have an impact on the practice of other States. Some scholars had already acknowledged that the Court had established jurisprudence relating to article 36 of the Vienna Convention on Consular
Relations. He doubted that the Court would deviate from
the precedent in the future.
29. As for Mr. Mansfield’s question, it would be inappropriate for him as President to comment further on the
Oil Platforms case, since to do so would involve divulging details of the Court’s deliberations. As Mr. Mansfield
had noted, there had been divergent views.
30. Responding to Mr. Sreenivasa Rao’s query, he said
that the Court had recognized the erga omnes effect of
certain international norms in several decisions, one of
which was to be made public on Friday, 9 July 2004. As
for the concept of jus cogens, all he could say at that juncture was that the matter had been discussed formally and
informally and that opinion was divided.
31. Mr. CHEE, referring to the Court’s finding in the
LaGrand case that the United States had violated article
36 of the Vienna Convention on Consular Relations, said
that a treaty concluded by the United States represented
the supreme law of the land under its Constitution. How
did the Court expect the United States to respond to its
decision, given that what was involved was a violation of
its own internal law?
32. Concerning the revision of the Court’s judgments,
he observed that at the national level there was usually a
three-tier system of trial, intermediate and supreme courts.
For the Court to revise its judgments would amount to a
review process, which might be permitted by the Court’s
internal rules. The problem was that the same court would
be reviewing the same issues.
33. Mr. DAOUDI observed that it had taken the Court
some seven months to formulate an advisory opinion in
the case concerning the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
which would be rendered public on 9 July 2004. Was that
how long it normally took the Court to formulate such
opinions, or had the matter been accorded priority in view
of its urgency?
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34. Mr. MOMTAZ said that while he understood
the Court’s reluctance to use the concept of jus cogens
in its advisory opinion on the Legality of the Threat or
Use of Nuclear Weapons case, the Court had referred to
the “intransgressible” norms of international humanitarian law. Could that concept be equated with jus cogens?
It was also worth noting that the International Tribunal
for the former Yugoslavia had referred to the concept of
jus cogens on several occasions; for instance in connection with the prohibition of torture. Was the fact that it
referred to jus cogens perhaps not a further example of the
fragmentation of international law?
35. Mr. SEPÚLVEDA, taking up Mr. Chee’s comment
concerning the LaGrand case, said that the Court’s decision in that case had resulted directly in two entirely separate outcomes. In Oklahoma, where a Mexican national
had been sentenced to death, the Oklahoma Court of
Criminal Appeals, invoking the ICJ decision, had decided
that the sentence should be reviewed. Three hours later,
without any knowledge of the decision of the Court of
Criminal Appeals, the Governor of Oklahoma had decided
to grant the Mexican national in question clemency and
to commute his death sentence to a life sentence. Those
decisions showed the significance of the Court’s judgment in the LaGrand case, which had effectively been
invoked twice.
36. Mr. SHI (President of the International Court of Justice) said that Mr. Chee’s question had been answered in
part by Mr. Sepúlveda. The Vienna Convention on Consular Relations was a treaty to which the United States
was a party and under the United States Constitution,
treaties were indeed the law of the land. There were two
categories of treaties in the United States: self‑executory
treaties that could be implemented with the President’s
signatures and treaties requiring approval by the Senate.
Many treaties to which the United States was party still
awaited such approval. In the LaGrand and Avena and
Other Mexican Nationals cases, the United States courts
had applied the procedural default rule. Under United
States legislation the accused had had the right to apply
to the court during the trial stage, alleging violations of
the Vienna Convention on Consular Relations. However,
because the matter had not been raised at the appropriate time, the United States courts had considered that the
claim could no longer be entertained as the cases could be
dealt with only under due process of law. It was not for
him to say how that view could be reconciled with United
States treaty obligations. In the LaGrand case the Court
had left it to the United States courts to decide how best to
implement its decision, whereas in the Avena and Other
Mexican Nationals case it had recommended review and
reconsideration by the domestic courts rather than through
the executive clemency process. It was his understanding
that the State Department was considering the implementation of such decisions at federal level. On the whole, the
Court’s decision concerning the LaGrand case had been
very well received by the United States media, even in
states such as Texas where the number of death sentences
applied was very high. The Oklahoma Court of Criminal Appeals had clearly accepted that the Convention did
indeed impose obligations on the United States.
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37. In response to Mr. Daoudi’s question, he said that it
usually took the Court one to two years to issue an advisory opinion in contentious cases, although it had sometimes taken as much as 10 years. In order to comply with
the General Assembly’s request for urgency, the Court
had accorded the Palestinian case priority. He considered
that it had been dealt with fairly swiftly, given its complexity and political sensitivity. Requests for the indication of provisional measures were sometimes dealt with
in as little as one month.
38. In reply to Mr. Momtaz, he said that the question
as to whether the intransgressible norms of humanitarian
law could be deemed to be jus cogens was one of interpretation. There was certainly no mention of it in the Court’s
judgment.
39. The CHAIRPERSON again thanked Mr. Shi for his
valuable and thoughtful statement and wished him a safe
journey back to The Hague.
Unilateral acts of States (continued) (A/
CN.4/537, sect. D, A/CN.4/5422)
[Agenda item 5]
Seventh report of the Special Rapporteur (continued)
40. Mr. GAJA said that, having persistently expressed
the wish that the Special Rapporteur should undertake
an analysis of State practice, he could not but note with
satisfaction that the Special Rapporteur had striven to
do so, in compliance with the recommendation made by
the Working Group on unilateral acts of States in 2003.3
The collection of materials that the Special Rapporteur
had provided in his seventh report (A/CN.4/542) was an
indispensable part of the Commission’s work, whether the
aim was to draft articles or to make an expository study
of unilateral acts.
41. The report attempted to classify practice according to the traditional categories of promise, recognition,
waiver, protest and notification. The category of “forms of
State conduct which may produce legal effects similar to
those of unilateral acts” (chapter I of the report) had also
been included, with a view to covering cases in which
a legal effect of conduct did not correspond to an intention on the part of the author to create that legal effect.
Arguably, instances of silence and preclusion or estoppel, considered separately in the report, also fell into that
category. There was a distinction between unilateral acts
stricto sensu and other unilateral conduct which, as had
been stressed both by the Working Group and in plenary
at the previous session, appeared to be of greater practical
importance and on which more materials might usefully
have been provided in the report.
42. Other aspects of the classification might be challenged, particularly the Special Rapporteur’s inclination
to characterize as unilateral acts stricto sensu instances
that could rather be classified as forms of conduct to
which legal consequences similar to those of unilateral
2
3

Reproduced in Yearbook … 2004, vol. II (Part One).
See 2811th meeting, footnote 2.

acts were attached. For example, the Special Rapporteur
cited a passage from the Nottebohm case in paragraph 83
of the section of the report on waiver. ICJ, however, had
viewed the case from the standpoint of recognition, asking itself whether legal consequences could be attached
to Guatemala’s offer to have recourse to negotiations
during the proceedings or before their institution. The
Court had stated that no recognition was implied in the
offer to engage in negotiations and had concluded that no
abandonment of any defence had been expressed by or
followed from the attitude adopted by Guatemala. It had
accordingly been looking at the case from the perspective, not of unilateral acts stricto sensu, but of conduct
implying recognition although not intended to produce
the effect of recognition.
43. The main question to be discussed was what use
should now be made of the 80 pages of useful material
provided by the Special Rapporteur. A long series of
events had been catalogued and some interesting aspects
of practice identified, with reference to their political
implications and to their possible legal effects. However,
further analysis of the material was clearly needed.
44. The report provided some help in answering the first
question in the Working Group’s recommendation 6,4 set
out in paragraph 5 of the report: what were the reasons
for the unilateral act or conduct of the State? Much less
progress had been made, however, on the two other questions in that recommendation: what were the criteria for
the validity of the express or implied commitment of the
State; and in which circumstances and under which conditions could the unilateral commitment be modified or
withdrawn? The report addressed those questions only
sporadically, giving the impression that most of the practice listed was unlikely to shed any light on the validity or
effects of unilateral acts or equivalent conduct. While the
relevant practice necessary to answer those pointed legal
questions was probably not abundant, it should nonetheless be sought out. For example, material on the competence of acting State organs had surfaced several times,
notably when an application to ICJ by Bosnia and Herzegovina against Yugoslavia on grounds of genocide had
been withdrawn by one of the three members of Bosnia’s
joint presidency. Thus, a State embarrassed by a declaration or act by one of its organs could argue that that organ
had no competence to bind the State or engage in any conduct equivalent to a unilateral act. In that connection, he
found the list in paragraph 208 of the report of persons
authorized to act and make commitments on behalf of the
State to be unrealistically long: it would be highly inadvisable for a State to have so many persons authorized to
make binding commitments on its behalf.
45. What was now needed was for practice relevant to
the legal questions about the validity and legal effects of
unilateral acts to be selected and analysed in depth. On
the basis of that kind of analysis, some proposals should
be made to the Commission regarding the way ahead. A
working group should again be convened in order to clarify the methodology of the next stage of the study. The
Special Rapporteur was in the uncomfortable position of
having to try to meet the Commission’s insatiable appetite
4

See footnote above.
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without knowing exactly whether it wished to be served a
first course, a main course or a dessert. He himself would
suggest that it was now time for the main course.
46. Mr. KOLODKIN said that, following the recommendation of the Working Group, the Special Rapporteur
had collected a great deal of factual material which had
the value of revealing the complexity of the task before the
Commission, that of determining the direction that further
study of the topic should take. In reading the report, he
had more than once caught himself thinking that it was
difficult to see whether certain examples given were of
unilateral juridical acts or of unilateral political acts without legal effects. Perhaps the Special Rapporteur had not
intended to give examples solely of unilateral juridical
acts: indeed, in paragraph 202 of the report he admitted
that some of the acts and declarations cited might not be
juridical.
47. The question then arose as to whether it was possible and necessary to draw the boundaries between unilateral juridical and political acts. What were the criteria for
determining that a given act was juridical? According to
the definition given in recommendation 1 of the Working
Group, the main element appeared to be that a unilateral
juridical act was one by which a State sought to create
obligations or other legal effects under international law.
That seemed to him to be a subjective criterion, conditioned by the subjective intention of the State. How could
one determine whether the State that formulated a unilateral act had or did not have such an intention? Were there
any objective signs to show that an act truly had the aim
of creating legal effects under international law?
48. The Special Rapporteur gave many examples of
unilateral acts from the practice of the Union of Soviet
Socialist Republics and the Russian Federation. He himself had asked his colleagues who had participated in the
formulation of unilateral declarations in the disarmament field or on the dismantling of the listening station in
Cuba, acts referred to in the report, whether they had been
intended to create legal effects. They had responded, in
surprise, that the acts had been exclusively political. Their
legal consequences had not been discussed or envisaged,
and the Government had had no intention of creating legal
consequences through them. Could they nevertheless be
categorized as legal acts on the basis of the definition
given in recommendation 1?
49. The problem of distinguishing between political
and legal acts arose also in connection with international
agreements. A Government’s intention to enter into a
treaty relationship rather than a political understanding,
or vice versa, was generally expressed in the phraseology
of the relevant document. So how then did unilateral acts
fit into the picture? Perhaps the very subject matter of the
act could play a decisive role in determining whether it
was political or juridical in nature. With the formal act
of recognition of a State or Government as a successor
State, or a declaration of non‑recognition of a legal claim,
one could with some degree of certainty assume that the
act involved was a unilateral act of a juridical nature. The
very subject matter of the act in such cases had a manifestly legal nature. However, that was by no means always
true, and when the object, content and context of the act
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provided no clear grounds for concluding that the act gave
rise to legal obligations on the part of the State that had
formulated it, then the principle that limitations on sovereignty could not be presumed must also be taken into
account. In such circumstances, there must be a presumption that the unilateral act was not of a legal character.
50. Having said that, he did not deny the existence of
unilateral legal acts. For example, he did not agree with
Professor Hugh Thirlway in an article affirmed that unilateral acts did not exist as a source of law, since, if there
was acceptance of a unilateral act by its addressee, there
was a bilateral, conventional relationship.5 The extensive
compilation of unilateral acts presented by the Special
Rapporteur had reconfirmed his own view that it would be
difficult, indeed perhaps impossible, to identify unilateral
acts stricto sensu and develop certain general principles
and criteria applicable to them. With all due respect to
the recommendations of the Working Group, he thought
that the proposal of the United Kingdom that the Commission’s work should take the form of an expository
study rather than of a set of draft articles was worthy of
consideration.
51. Referring to recommendation 6 of the Working
Group, which had perhaps merited more attention in the
report, he said that some of the doctrine indicated that the
criteria for validity of the unilateral commitment of the
State were similar to the criteria for validity of treaties. It
was said, among other things, that, like treaties, unilateral
acts must be in accordance with the rules of jus cogens.
That was true, but one might ask whether, unlike treaties, unilateral acts should be in accordance not only
with peremptory norms of international law but also with
non‑mandatory norms.
52. As to the conditions for modification or withdrawal
of a unilateral commitment, there again the question arose
as to whether a broad analogy with treaties was appropriate, partly because the principle of reciprocity was
unlikely to be applicable in the sphere of unilateral commitments, although the possibility of reciprocal unilateral
commitments could not be excluded. Despite their legal
nature, then, were unilateral commitments not by definition more flexible than treaties? It would be interesting
to look at State practice with regard to modification or
withdrawal of unilateral commitments.
53. Mr. BROWNLIE, supplementing the comments that
he had made at the previous meeting, said that he had been
somewhat depressed by the relative absence of reference
in the seventh report to the Commission’s own previous
discussions on the topic. The Special Rapporteur was not
required to agree with members of the Commission, but
if they made analytical points, those points should at least
be reflected. Otherwise there would be no continuity; the
Commission would never be able to build on what had
already been said and each comment would, as it were, lie
bobbing in the wake of the ongoing vessel. He himself,
for example, had made several attempts to get a reasoned

5
See H. Thirlway, “The sources of international law”, in M. D.
Evans (ed.), International Law, 2nd ed. (Oxford, Oxford University
Press, 2006), pp. 115–140.
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explanation as to why silence and estoppel were excluded
from the Special Rapporteur’s concept of the subject.
54. A second point that he wished to make was that there
was no such thing as a unilateral act: that was merely a
familiar and convenient label. It was actually a case of
legal relationships created by unilateral acts, the mechanics of what States did, or did not do, in reaction to the conduct of other States and whose effects were not unilateral.
The Nuclear Tests case was a very good example of that
phenomenon. The behaviour of French ministers who had
made public statements on television had become meaningful because of its context and background. Categories
were accordingly useless, because everything depended
on the context and antecedents of particular events. Acts
meant conduct, and conduct included the very important
concepts of silence and acquiescence.
55. As the Working Group’s recommendations to the
Special Rapporteur indicated, the Commission was looking for some general criteria for identifying the legal
relations that resulted from so-called unilateral acts or
conduct. There were at least three possibilities. The first
was that the precipitating conduct of the individual State
showed an intention to create legal relations. That could
be called an assurance or a promise, but it need be given
no label whatsoever, as it was the conduct that must be
analysed. In the Nuclear Tests case and others, legal relations had resulted without anyone involved using terms
such as “promise”. The second possibility, revealed again
in the Nuclear Tests case, was that the principle of good
faith came into play: in all the circumstances, the factor
of reliance appeared as a reasonable response to the conduct concerned. A third possibility went back to the Ihlen
declaration,6 which appeared as a unilateral act because
PCIJ had invoked it as evidence on the question of title to
south‑eastern Greenland. In fact, however, it had been part
of an exchange between two ministers in which one had
undertaken not to create difficulties over eastern Greenland, and the other had said that no difficulties would be
made over Spitzbergen. It was perfectly possible to say
that that was evidence of an informal agreement.
56. The term “recognition” had no standard content
whatsoever: it could mean legal or political recognition.
Non-recognition, for its part, could be either legal or political: either the entity in question did not qualify legally as
a State, or its existence was deliberately ignored by other
States, as a sort of sanction. Everything depended heavily on the factual context, and the application of terms
such as “promise” could not be seen as a form of analysis,
because it was not. Such categories must be left behind
if anything useful was to be achieved, and a possible
approach was to look for criteria, as the recommendations
had sought to suggest.
57. It was unhelpful that the Special Rapporteur and
his assistants insisted on ignoring silence. Silence was
acquiescence, which was enormously important in the
law. Similarly, with regard to estoppel, it did not matter
whether its origin was Anglo-Saxon or Patagonian; the
important point was that it was heavily embedded in the
case law of ICJ; for example, in the Gulf of Maine case.
6

See 2812th meeting, footnote 2.

Trouble lay ahead if the Commission laid aside whole
areas of important jurisprudence and experience on the
grounds that something was an allegedly Anglo-Saxon
concept. It was the experience not just of States but of
tribunals that had to be taken into account.
58. Mr. RODRÍGUEZ CEDEÑO (Special Rapporteur),
responding to the comments made so far, emphasized that
the survey had been carried out under his sole responsibility. If no reference had been made to the Commission’s
previous discussions, that was because it had been taken
for granted that everyone was aware of what had been
said and recalled the differences of view that had emerged
on certain subjects.
59. The most important question was what was to happen next. In his view, reviewing the categories and classifications used in the report was of lesser importance than
seeking a definition covering both acts and conduct; concepts which, incidentally, he did not view as synonymous.
Silence had been acknowledged in the report to constitute
an extremely important form of conduct in international
law that had highly significant legal consequences. Estoppel and acquiescence, too, were of fundamental importance in terms of their effects.
60. A working definition must be sought, more specific than the one elaborated in 2003 and covering all
acts and also any conduct that was deemed to produce
legal effects. The creation of a working group would be
an important means of paving the Commission’s way in
two areas: drafting the definition as just described, and
determining whether what was to be elaborated should be
a set of draft articles or, as had been recently suggested, a
series of guidelines or an expository study.
The meeting rose at 1 p.m.

2814th MEETING
Thursday, 8 July 2004, at 3.05 p.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Chee, Mr. Comissário Afonso,
Mr. Daoudi, Mr. Dugard, Mr. Economides, Mr. Fomba,
Mr. Gaja, Mr. Kateka, Mr. Kemicha, Mr. Kolodkin, Mr.
Mansfield, Mr. Matheson, Mr. Momtaz, Mr. Niehaus, Mr.
Opertti Badan, Mr. Pambou-Tchivounda, Mr. Sreenivasa
Rao, Mr. Rodríguez Cedeño, Mr. Sepúlveda, Mr. Yamada.

Organization of work of the session (continued)*
[Agenda item 1]
The CHAIRPERSON announced that the members of
the Commission who had planned to speak on unilateral
acts of States at the current meeting had agreed to postpone their statements until the following day. The Working Group on the topic of international liability would
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meet until 4.30 p.m., when the informal consultations on
unilateral acts of States would begin under the chairmanship of Mr. Rodríguez Cedeño.
The meeting rose at 3.10 p.m.
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“1. Scope of applicattion
“The present draft principles apply in relation to damage
caused by activities not prohibited by international law
which involve a risk of causing significant transboundary
harm through their physical consequences.
“2. Use of terms

2815th MEETING

“For the purposes of the present draft principles:

Friday, 9 July 2004, at 10 a.m.

“(a) ‘Damage’ means significant damage caused to persons, property or the environment; and includes:

Chairperson: Mr. Teodor Viorel MELESCANU

“(i) Loss of life or personal injury;

Present: Mr. Addo, Mr. Baena Soares, Mr. Chee, Mr.
Comissário Afonso, Mr. Daoudi, Mr. Dugard, Mr. Economides, Mr. Fomba, Mr. Gaja, Mr. Galicki, Mr. Kateka, Mr.
Kemicha, Mr. Kolodkin, Mr. Mansfield, Mr. Matheson,
Mr. Momtaz, Mr. Niehaus, Mr. Pambou-Tchivounda, Mr.
Sreenivasa Rao, Mr. Rodríguez Cedeño, Mr. Sepúlveda,
Mr. Yamada.

International liability for injurious consequences
arising out of acts not prohibited by international
law (international liability in case of loss from
transboundary harm arising out of hazardous
activities) (continued)* (A/CN.4/537, sect. C, A/
CN.4/540,1 A/CN.4/543,2 A/CN.4/L.661 and Corr.1,
A/CN.4/L.662)
[Agenda item 4]

1. The CHAIRPERSON invited the Special Rapporteur
to report on the outcome of the deliberations in the Working Group on international liability for injurious consequences arising out of acts not prohibited by international
law.
2. Mr. Sreenivasa RAO (Special Rapporteur) said that
the outcome of the Working Group’s deliberations on
the draft principles contained in his second report (A/
CN.4/540), in the form of eight revised draft principles,
was to be found in document A/CN.4/L.661 and Corr.1.
The revised principles represented the fruits of an intensive collaborative effort on the part of the Working Group.
3. No preamble had yet been drafted. In order to expedite the proceedings, the Working Group recommended
that the draft principles should be sent to the Drafting Committee with the instruction that they should be
returned to the plenary together with a preamble. While
the twelve principles that he had originally recommended
had been compressed into eight, their essence had been
retained and their clarity enhanced.

Reproduced in Yearbook … 2004, vol. II (Part One).
Ibid.
* Resumed from the 2809th meeting.
1
2

“(iii) Loss or damage by impairment of the
environment;
“(iv) The costs of reasonable measures of reinstatement of the property, or environment, including natural resources;
“(v) The costs of reasonable response measures;
“(b) ‘Environment’ includes: natural resources, both abiotic and biotic, such as air, water, soil, fauna and
flora and the interaction between the same factors;
and the characteristic aspects of the landscape;
“(c) ‘Hazardous activity’ means an activity that has a risk
of causing significant harm;

Report of the Working Group

4. The eight revised draft principles read:

“(ii) Loss of, or damage to, property, including
property which forms part of the cultural
heritage;

“(d) ‘Operator’ means any person in command or control
of the activity at the time the incident causing transboundary damage occurs;
“(e) ‘Transboundary damage’ means damage caused in
the territory or in other places outside the territory
but under the jurisdiction or control of a State other
than the State in the territory or otherwise under the
jurisdiction or control of which the activities referred
to in principle 1 are carried out.
“3. Objective
“The present draft principles aim at ensuring prompt and
adequate compensation to victims of transboundary damage, including damage to the environment.
“4. Prompt and adequate compensation
“1. States should take necessary measures to ensure
that prompt and adequate compensation is available for
victims of transboundary damage caused by hazardous
activities located within their territory or in places under
their jurisdiction or control.
“2. These measures should include the imposition
of liability on the operator or, where appropriate, other
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person or entity. Such liability should not require proof of
fault but may be subject to appropriate legally prescribed
conditions, limitations or exceptions, consistent with the
objective of the present draft principles.
“3. The measures should also include the requirement on the operator to establish and maintain financial
security such as insurance, bonds or other financial guarantees to cover claims of compensation.

“8. Implementation
“1. States should adopt any legislative, regulatory
and administrative measures that may be necessary to
implement the present draft principles.
“2. The present draft principles and any implementing provisions should be applied without discrimination
based on nationality, domicile or residence.

“4. In appropriate cases, the measures should include
the requirement for the establishment of industry-wide
funds at the national level.

“3. States should cooperate with each other to implement the present draft principles consistent with their
obligations under international law.”

“5. In the event that the measures under the preceding paragraphs are insufficient to provide adequate compensation, States should also ensure that additional financial resources are allocated.

5. The scope of application defined in revised draft principle 1 was the same as in the draft principles on prevention of transboundary harm from hazardous activities.
In the definition of damage in revised draft principle 2
(a) (ii), the phrase “including property which forms part
of the cultural heritage” was a significant and highly
progressive addition. Revised draft principle 2 (a) (iii)
referred explicitly to “loss or damage by impairment of
the environment”, again an important consideration in the
context of the admissibility of claims.

“5. Response action
“States, if necessary with the assistance of the operator,
or, where appropriate, the operator, should take prompt
and effective response action to any incident involving
activities falling within the scope of the present principles
with a view to minimizing any damage from the incident,
including any transboundary damage. Such response
action should include prompt notification, consultation
and cooperation with all potentially affected States.
“6. Remedies
“1.
States should provide appropriate procedures to
ensure that compensation is provided in furtherance
of draft principle 4 to victims of transboundary harm
from hazardous activities. This may include recourse
to international procedures or forms of settlement.
“2.
To the extent necessary for this purpose, States
should ensure that their domestic administrative and
judicial mechanisms possess the necessary competence and provide effective remedies to such victims.
These remedies should not be less prompt, adequate
and effective than those available to their nationals and
would include appropriate access to information necessary to pursue such remedies.
“7. Development of specific international regimes
“1. States should cooperate in the development
of appropriate international agreements on a global or
regional basis in order to prescribe arrangements regarding the prevention and response measures to be followed
in respect of a particular class of hazardous activities as
well as the compensation and insurance measures to be
provided.
“2. Such agreements may include industry- and/or
State-funded compensation funds to provide supplementary compensation in the event that the financial resources
of the operator, including insurance, are insufficient to
cover the losses suffered as a result of an incident. Any
such funds may be designed to supplement or replace
national industry-based funds.

6. It was noteworthy that, in revised draft principle 2 (a)
(iv), the environment had been defined as “including natural resources”, thus merging two concepts which were
often treated separately in other instruments. Revised draft
principle 2 (a) (v) referred to the costs of “reasonable”
response measures, a real innovation which provided for
greater flexibility when determining consequences than
had earlier formulations that had lacked that reference.
7. The phrase “any person in command or control”, in
the definition of “operator” in revised draft principle 2 (d),
provided for greater flexibility in identifying the operator than the earlier wording “command and control”. In
revised draft principle 2 (e), the definition of transboundary damage might seem somewhat circumlocutory, but
had been carefully crafted to ensure that all possible bases
for State jurisdiction were covered.
8. Revised draft principle 3 set out the objective of the
exercise. It was a fairly concise text, but several other relevant objectives would be set forth in the commentary.
The term “victims” had been used in the general sense,
so as to cover States as well as victims on both sides of a
geographical boundary. Damage to the environment was
specifically mentioned.
9. Revised draft principle 4, paragraph 1, though recommendatory in nature, emphasized the need for States
to take necessary measures, an important nuance that
would be explained in the commentary. The reference in
revised draft principle 4, paragraph 2, to “proof of fault”
was an important addition that was tantamount to speaking of the applicable law and established a benchmark for
the development of State practice. Likewise, the phrase
“consistent with the objective of the present draft principles” was of great significance, as it meant that States did
not have unlimited discretion in that regard and that the
basic objectives of the draft principles had to be kept in
view. The requirement set out in paragraph 3 of the same
provision, that the operator should establish and maintain
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financial security, was important as many operators failed
to do so. The reference in paragraph 4 to the establishment
of industry-wide funds at the national level was intended
to ensure that the somewhat loose arrangements that now
existed under international treaties were incorporated
effectively into national systems. Revised draft principle 4, paragraph 5, referring to the allocation of additional
financial resources to ensure that adequate compensation
was provided, was an important and innovative proposition, the like of which was to be found nowhere in the
literature.
10. The highly compressed revised draft principle 5, on
response action, appeared deceptively simple, yet it was
the product of careful consideration. In revised draft principle 6, paragraph 1, on remedies, the phrase “this may
include recourse to international procedures or forms of
settlement” added an important dimension to the draft. It
made it clear that application to a court was only one of
a number of possibilities for obtaining remedies, which
must be exploited with a view to ensuring that expeditious
and equitable compensation was provided, at no cost to
the victims. In revised draft principle 6, paragraph 2, the
notion of “effective” remedies was crucial.
11. With regard to paragraph 1 of revised draft principle
7, which covered the development of specific international
arrangements, the Working Group had recognized that the
draft principles must remain at a very general level, giving States all the options but urging them to make more
specific bilateral or multilateral arrangements in respect
of particular activities. Implementation of the instrument
was addressed in revised draft principle 8.
12. Many members of the Working Group and others
had felt that the Commission should produce draft articles
rather than draft principles, in line with the draft articles
on prevention. Others had felt that in order to expedite
the work and show results to the General Assembly, the
approach of presenting the ideas as draft principles should
be maintained at the present stage, without prejudice to a
review of the question of form on the basis of comments
to be made in the Sixth Committee. Be that as it might, it
was to be hoped that the draft principles could be referred
to the Drafting Committee along with a request that a preamble be drafted for subsequent consideration in plenary.
13. Mr. KATEKA said that although the Working Group
had expressed a preference for the elaboration of draft
principles, it had also been suggested that the words “draft
articles” could be inserted, in square brackets, after the
words “Revised draft principles” that formed the heading
of the text. That would serve as a reminder that the production of draft articles was also a possible option, without prejudice to the final form that the instrument would
take.
14. Paragraph 2 of the report of the Working Group
referred to a general understanding within the Working Group that issues concerning global commons were
different and would require a separate mandate. It was
his understanding, however, that some members had
expressed the view that the global commons were indeed
part of the Commission’s mandate and that it should
first deal with transboundary damage within national
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jurisdictions and then consider the issue of the global
commons. Paragraph 2 as it stood ruled out that possibility and prejudiced the future consideration of the issue.
He therefore proposed that it be revised to read: “At
the outset, there was a general understanding within the
Working Group that it would first concentrate on transboundary damage within national jurisdictions and then
consider issues of global commons later.”
15. Mr. Sreenivasa RAO (Special Rapporteur) said that
in his second report he had attempted to define the global
commons as various areas beyond national jurisdiction
that were affected not by a single activity, but by a number
of activities worldwide that interacted and caused certain
effects. Certain areas were not the Commission’s concern as they had already been or were being addressed by
specific regimes: Antarctica, the seabed and land‑based
sources of pollution, for example. Given the existence of
such mechanisms and the difficulty of identifying a single
source for a single event and establishing a causal connection between the two, he had recommended that the issue
of the global commons should not be addressed. There
was one particular instance, however, in which the global
commons had to be dealt with: if the source pollution was
from a hazardous activity that had effects beyond national
jurisdiction. The Working Group had briefly discussed
that problem and had agreed that to bring in the subject
would destabilize the entire structure of the draft. It had
considered that the matter required further reflection and
should not be ignored, but that there was no opportunity
for such reflection in the present context, in view of the
need to deal expeditiously with the work on the draft.
16. Mr. GAJA said that the Commission could certainly
not revise the report of the Working Group but that, in taking note of it, it could reserve its position on the question
of the global commons. Furthermore, the text submitted
had been formulated as a series of draft principles and
would have to be completely recast if it was to be transformed into a series of draft articles. On the other hand,
the Commission could suggest that the Drafting Committee should give an indication of what changes might be
involved if the text were to take the form of draft articles
instead of draft principles.
17. Mr. GALICKI supported those comments. The set
of principles that had been presented by the Working
Group had been constructed in that form and could not
now be transformed into draft articles. It had been decided
to work on that basis, and if in future the Commission
decided to present the principles as articles, the structure
of the draft could then be changed. For now, however, the
text should be retained as it stood.
18. Mr. KATEKA said that he begged to differ with Mr.
Gaja on the status of reports by working groups. A heated
debate had taken place on that subject in the first part of
the session and members had said that such reports were
submitted to the Commission, not merely for information,
but for consideration and decision. It was therefore incorrect to say that the report in question could not now be
revised. The Commission could adopt the report of the
Working Group with a modification along the lines that
he had suggested.
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19. The CHAIRPERSON said that the Commission
could undoubtedly adopt or reject a report by a subsidiary
body, but that it had also reiterated the principle whereby
members of working groups who had already had an
opportunity to express their viewpoints should not reopen
the debate in plenary. He suggested that the Commission
should take note of the report of the Working Group and
refer the revised draft principles contained therein to the
Drafting Committee, on the understanding that all comments made during the discussion, including those relating to the global commons and the final outcome of the
exercise, would be taken into account.
20. After a procedural discussion in which Mr. KATEKA
and Mr. GAJA participated, the CHAIRPERSON said
that he would take it that his suggestion was adopted.
It was so decided.
Unilateral acts of States (continued)
(A/CN.4/537, sect. D, A/CN.4/5423)
[Agenda item 5]
Seventh report of the Special Rapporteur
(continued)**
21. Mr. FOMBA commended the wealth of information
on State practice that had been brought together in the
seventh report on unilateral acts of States (A/CN.4/542).
In connection with the reference, in a footnote to paragraph 71 of the report, to the action taken by ECOWAS,
he drew attention to article 4 (p) of the Constitutive Act
of the African Union, which provided for the “condemnation and rejection of unconstitutional changes of Governments”. He also drew attention to the definition of a
unilateral act as contained in the jurisprudence of ICJ. On
11 April 1975, the Head of State of Mali had made the
following statement:
Mali extends over 1,240,000 square kilometres, and we cannot justify
fighting for a scrap of territory 150 kilometres long. Even if the Organization of African Unity Commission decides objectively that the
frontier line passes through Bamako, my Government will comply with
the decision.4

That statement, which had not formed part of the negotiations between the two parties, had not been interpreted
by the Court as being a unilateral act having legal implications. Recalling the Nuclear Tests cases, the Court had
ruled that declarations “concerning legal or factual situations” could “have the effect of creating legal obligations”
(Nuclear Tests (Australia v. France) and (New Zealand
v. France), p. 267, para. 43, and p. 472, para. 46, respectively) for the State on whose behalf they were made, but
it was only “when it is the intention of the State making
the declaration that it should become bound according to
its terms” that “that intention confers on the declaration
the character of a legal undertaking” (ibid.). Thus it all
depended on the intention of the State in question and it
was for the Court to “form its own view of the meaning
** Resumed from the 2813th meeting.
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Cited in the ICJ judgment in the Frontier Dispute case, p. 571,
para. 36.

and scope intended by the author of a unilateral declaration which may create a legal obligation” (ibid., p. 269,
para. 48, and p. 474, para. 50).
22. Turning to the details of the report, he expressed
concern at the use of the word “may” in the title of the first
chapter, which suggested that there might be some room
for uncertainty, whereas in fact such acts and declarations
constituted lex lata. Practice was not presumed, but identified, and certain legal effects flowed from it.
23. From a theoretical and philosophical point of view,
the existence and importance of unilateral acts were
undeniable. Indeed, as unilateral manifestations of will,
whether they came from States or international organizations, whether they were expressed individually or collectively, in writing or orally, and whatever their purpose, unilateral acts set in motion a bilateral or multilateral system
of relations, the intellectual, decisional and operational
workings of which were not always clear and which did
not always fall within an acceptable legal framework. In
his view, the regulating mechanism for the whole system
should be the principle of good faith, acta sunt servanda.
If, for example, a State made a declaration promising to
remit or cancel the debt of another State, the beneficiary
State considered that to be not merely an intention but
a legal commitment, the effects of which would amount
to an acquired right. Hence the need to identify practice
and to assess its scope. The Special Rapporteur had, with
commendable thoroughness, followed recommendation
6 of the Working Group, which contained a list of questions to serve as the basis for an orderly classification
of State practice.5 He looked forward to the next report,
which would, in accordance with recommendation 7 of
the Working Group, examine the legal rules that could be
deduced from the material accumulated by the Special
Rapporteur.
24. With regard to the ultimate form that the text should
take, everything depended on the assessment that would
be made of State practice and the lessons that could be
drawn therefrom. The Special Rapporteur had drawn interesting distinctions, at both the theoretical and the practical
level, between acts whereby States assumed obligations,
acts whereby a State waived a right or a legal claim, acts
whereby a State reaffirmed a right or a legal claim, forms
of State conduct which could produce legal effects similar
to those of unilateral acts and silence and estoppel as principles modifying some State acts. All those issues would,
however, repay further careful attention.
25. Paragraph 32 of the report posed the question as to
whether an act that had conditions attached to it could be
regarded as a unilateral act stricto sensu. In his view, it
could, at any rate at the beginning of the decision process,
so long as it could be regarded as a unilateral manifestation of will attributable to a single subject of international
law. After all, even a treaty could be considered the result
of convergent unilateral acts. Indeed, Mr. Kolodkin had
apparently gone still further, equating unilateral acts with
treaty relations and thus denying the existence of such
acts as a separate category.

5
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26. The Special Rapporteur’s attempt to list the forms of
State conduct that might produce legal effects was commendable and he looked forward to its further development. As for silence and estoppel, the Special Rapporteur
had rightly recalled the role allotted to silence in some
multilateral conventions, such as article 65, paragraph 2,
of the 1969 Vienna Convention, or article 252 of the
United Nations Convention on the Law of the Sea.
27. Turning to the conclusions of the report, he endorsed
the suggestions contained in paragraphs 229 and 231 that
a draft definition of a unilateral act should be elaborated
on the basis of the draft adopted by the Working Group
in 2003,6 with the focus on the legal effects, and that a
provision should be elaborated that would reflect a State’s
capacity to formulate such acts. On the other hand, a
far more extensive analysis of the practice was required
before it could be concluded that there existed certain
rules that were generally applicable to all relevant unilateral acts and forms of conduct, even though the Special
Rapporteur’s preliminary conclusions contained some
useful indications (paras. 205–228).
28. The next step should be to analyse such legal issues
as the form that a legal regime governing unilateral acts
would take, for which the 1969 Vienna Convention could
provide a useful model. A working group could be set up
to assist the Special Rapporteur, not only in establishing
a methodology, as Mr. Gaja had suggested, but also in
defining the concept of a unilateral act and the capacity
of a State to formulate it. The Working Group could even
undertake a comprehensive critical evaluation of existing practice with a view to determining the feasibility of
the topic and the approach that should be adopted, before
the Commission embarked on a detailed text. Given the
great complexity and sensitivity of the topic, both politically and legally, the views of the “end users”—namely,
States—should be sought.
29. Whatever form the text ultimately took, States must,
in the interests of transparency, security and efficiency,
know precisely what constituted a unilateral act and
what legal effects it might have. There were two possible
courses of action. The ideal solution would be to draw up
a convention setting out a detailed legal regime governing
unilateral acts. A less ambitious possibility would be to
draw up guidelines for States, based on the fundamental
principle of good faith, but with all the principles clearly
spelt out.
30. Mr. KOLODKIN said that he had not intended to
give the impression that unilateral acts did not exist as
a separate category but always related in some way to a
treaty. That was not his view. Although difficult to define,
unilateral acts undoubtedly existed. A clear example was
provided by a unilateral act consisting of the waiver of
personal or State immunity: that was an act having direct
legal effects yet requiring no reaction—neither acquiescence, nor even tacit consent—from its addressee.
31. Mr. PAMBOU-TCHIVOUNDA said that the report
was doubly significant. Firstly, it proved that the inclusion
of the topic in the Commission’s agenda was justified,
6
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provided that it was buttressed by as many examples of
State practice as possible. Careful scrutiny would then
confirm that the Commission’s work had not been in vain,
or that some fine‑tuning would dispel at least some of the
doubts that had been raised. Secondly, as had been pointed
out in the debate in the Sixth Committee, progress would
be difficult unless further information was provided on
State practice, and the report fully made up for any previous shortcomings in that respect. Indeed, the report
was rich not only in examples of State practice but also
in learned commentaries that clarified the key elements
involved, together with a wealth of information on case
law. The materials were present for the construction of a
regime or regimes governing the unilateral acts of States.
32. Matters of substance were also raised, such as the
question, posed in paragraph 33, of whether conditionality meant that a declaration was not a unilateral act stricto
sensu. His response to that question was that conditionality constituted no grounds for excluding such declarations from the Commission’s study. Paragraph 214, for
example, showed that it was an essential feature of many
unilateral declarations. He would begin by making a few
remarks on the contribution of conditionality to the topic,
before turning to two other key notions: the purpose and
autonomy of unilateral acts.
33. The State practice cited in the report illustrated the
cross‑cutting nature of conditionality: not only was it
present in declarations involving recognition or promise,
but it might even be implicit in waivers. That, however,
was not the main reason why conditionality was useful.
It also had a technical role to play as it was a determining factor in the motives for the formulation of a unilateral act, in that the system of prerequisites within which it
took place—whether the European Community or North–
South cooperation—would deprive that act of its spontaneous character, especially when, as the system in question was not conceived unilaterally by the author of the
recognition or promise, the author would be indissolubly
linked thereto. Although unilateral acts, especially acts of
recognition, had always been regarded as discretionary,
conditionality could make recognition, or a promise to
remit a country’s debt, binding, with only the timing left
to the judgement of the State. Since conditionality was
bound up with the reasons for an act, it should thus be
included in any analysis of the validity of unilateral legal
acts.
34. The purpose of an act likewise had to be taken into
account, because the reasons behind it were indicative of
its legal or political nature. The Commission should deal
solely with unilateral legal acts, even though unilateral
acts were generally considered to be the standard means
of entering into an undertaking which could comprise
both political and legal elements. Certain de facto considerations which might lead a State to act, react or refrain
from acting were sometimes not unrelated to notions such
as “State”, “sovereignty” and “territory” which already
had legal definitions. Since the State was a legal construct,
any act which called a State into question, or which took
it into account, had to be governed by legal norms. Similarly, the rights which a State acting freely as a sovereign
entity might create through the adoption of a particular
stance, or even the legal status that such a position might
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help to confer on another entity of a different nature, had
to be assessed by reference to legal norms. The State
which had taken the position in question was then obliged
to conduct itself accordingly, either by acting or refraining
from action. In the interests of all parties, the quid pro quo
of the freedom to express a position therefore consisted
in being bound to preserve the security of relations created by the stance taken. The fact that such relations were
exclusively political highlighted the important role played
by conduct—and of other attitudes of the State, only some
of which were referred to in the seventh report—vis-à-vis
unilateral legal acts of a State, or their application through
the mechanism of the interpretation of that act. In order
to preserve the balance between freedom of action and
security of relations, any future regime should contain a
provision equivalent to article 18 of the 1969 and 1986
Vienna Conventions, obliging States to refrain from any
conduct or attitude that would defeat the object and purpose of the initial act.
35. Another related issue was, of course, the withdrawal
of the initial act. At some point in the future, the Commission would have to turn its attention to the methods
for terminating the initial act and decide if withdrawal
of the initial act required the consent of the initial
addressee.
36. Similarly, when a duly ascertained breach of international law harmed the essential interests of a State, it was
logical that the reaction to that breach should be subjected
to legal scrutiny in order to safeguard the interests that
were in jeopardy. The de facto and de jure circumstances
determining an act of recognition, protest or promise, or
even a claim to estoppel, could help to reveal whether,
irrespective of its purpose, the act could be qualified as
a unilateral legal act of a State. The report had the virtue
of presenting a mixture of de facto and de jure situations,
careful comparison of which would make it possible to
say if legal or political issues were at stake and, on that
basis, to specify which unilateral acts were political in
nature and which were legal in nature.
37. Furthermore, as paragraph 213 of the report indicated, the purpose of an act could be a factor making for
its autonomy which, in turn, was a vital consideration
when it came to qualifying it as a unilateral act of a State.
Was the legal purpose of the act a criterion for autonomy?
In his opinion, the answer to that question depended on
the domain involved and, in that respect, the range of
legal issues within which it could be said that a State
acted autonomously had not yet been clarified. However,
practice showed that the autonomy of a unilateral act
also depended on it having a sole purpose, which in turn
explained why it was considered necessary to emphasize
the unequivocal character of unilateral acts of States.
38. He also wondered whether another criterion for
autonomy was the fact that the act stemmed from an individual initiative of a State. In his view, autonomy meant
that a unilateral legal act was not linked in any way with
consultations prior to its formulation. It emanated from
a State and was formulated by a State acting individually and expressing its will through bodies which had
the power under international law to engage the State in
its external relations. The Commission should deal only

with expressions of will that had nothing whatsoever to
do with joint communiqués, joint declarations, joint acts
or final acts. By extension, autonomy signified that, a fortiori, unilateral legal acts were not in any way connected
with the process of elaborating or applying international
treaties. Unilateral legal acts, as a means of entering into
a commitment or creating a right therefore constituted a
mechanism which was sufficient in itself.
39. The specific nature of a unilateral act as a source of
international law depended on four criteria: the status of
the author State as a subject of international law, the status of the addressee as a subject of international law, the
status as institutions of international law of the modalities
whereby and the framework within which the act was formulated and the legal nature of the matter covered by the
unilateral act of a State. Those indicators made it possible
to distinguish between political and legal acts. Unilateral
political acts should be excluded from the scope of the
rules that the Commission should draft forthwith. That
future regime should include an introduction devoted to a
number of clauses defining recognition, promise and other
concepts. It would be helpful if those definitions were to
be included in the draft rules in order to make them part
of positive codified law. The introduction should also contain a clear exposition of the scope of application of the
rules. A first part should be devoted to common or general
rules and common denominators. A second part should
comprise specific and particular rules and a third part
should tackle, inter alia, the classic methods of dispute
settlement. The eight existing draft articles should not be
set aside, but updated.
40. Mr. MOMTAZ said that the information compiled
on State practice would serve as an invaluable reference
source and basis for the further study of unilateral acts,
making it possible to identify the rules applicable to them
stricto sensu with a view to the preparation of draft articles. It would also be extremely useful in considering the
scope of unilateral acts and the question as to whether,
under international law, they constituted a formal source
of rules, in the same way as treaties and customary law. To
that end some information could usefully have been provided not only on how unilateral acts came into being,
but also on the reactions that they provoked, particularly
in the case of promises. For instance, what was the reaction of States when promises made to them, whether positive or negative, were not honoured? Were there cases in
which the responsibility of the offending State had been
invoked? The existence of such practice would confirm
or invalidate the hypothesis that unilateral acts could
give rise to international legal obligations for the author
State. It would also confirm the legal status of promises
addressed not to one State in particular, but to the international community as a whole.
41. ICJ had considered the legal status of such acts in
the Military and Paramilitary Activities in and against
Nicaragua case, in connection with a communication sent
by the Junta in power in Nicaragua to OAS in which it
had promised to organize free elections.7 After examining
7
See Report on the Situation of Human Rights in the Republic
of Nicaragua, Inter-American Commission on Human Rights (OEA/
Ser.L/V/II.53, document 25, introduction).
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the communication, the Court had been unable to find
anything therein from which it could be inferred that any
legal undertaking had been intended. That was undoubtedly an example of a unilateral political act. It would be
interesting to know what the criteria were for drawing a
distinction between unilateral acts of a political nature
and those of a legal nature which gave rise to an obligation for the author State.
42. In the Frontier Dispute case, the Court’s judgment
had been clearer, to the effect that there were no grounds
for interpreting the declaration by the Head of State of
Mali as a unilateral act with legal implications, pointing
out that even greater caution must be shown in the case
of a unilateral declaration not directed to any particular
recipient.
43. He would have welcomed greater detail on the reasons given by States protesting against unilateral acts. A
case in point, one with which he was familiar, was the
protest by the United States against the Islamic Republic
of Iran’s maritime claims,8 referred to in paragraph 158
of the report. The protest, like many others lodged by
the United States, was a response to State practice based
on the interpretation of certain provisions of the United
Nations Convention on the Law of the Sea that the United
States deemed excessive and harmful not only to its own
interests but to those of the international community as a
whole. It concerned the way in which the Islamic Republic of Iran had drawn straight baselines to measure the
breadth of the territorial sea. However, it was to be noted
that the relevant provision was very vague and laid down
no objective criterion for drawing straight baselines,
merely stating that the drawing of such baselines must not
depart to any appreciable extent from the general direction of the coast. Such acts might be taken into consideration when identifying State practice, both for the State
drawing the straight baseline and for the State protesting against it on the grounds that it was not in conformity with the provisions of the Convention. Against that
background one would have to study unilateral acts not
as existing international law but as sources of law. While
it was indisputable that those unilateral acts depended on
a treaty, the fact remained that they must be considered
from the standpoint of State practice, thereby contributing
to progressive development of international law.
44. Such concerns could be allayed by providing answers
to the questions contained in the Working Group’s recommendation 6 for an orderly classification of State practice.
It was important to understand the reasons for the unilateral act, particularly in the case of promises and protests.
Greater attention should also be paid to the circumstances
in which a unilateral commitment could be modified or
withdrawn. That, he reiterated, would entail considering the entire “lifespan” of the unilateral act, including
the reactions it provoked. It was for the Special Rapporteur to find the answers to those questions by reference
to the practice described in the report. Only thereafter, in
accordance with recommendation 7, should he begin to
identify legal rules applicable to unilateral acts.
8
The Law of the Sea: Current Developments in State Practice No.
IV (United Nations publication, Sales No. E.95.V.10), pp. 147–149.
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45. Mr. KEMICHA said that the report contained a
wealth of information on State practice which would
serve as a basis for an interesting codification exercise.
Pursuant to recommendations 6 and 7 of the Working
Group, the Special Rapporteur had organized the acts into
three main categories, as described in paragraph 8 of the
report. Some indication should now be given to the Special Rapporteur as to whether the Commission endorsed
that classification.
46. Without wishing in any way to belittle the great
effort made, he noted that the information contained in
paragraphs 13 to 178 on the three different categories was
above all factual and documentary, since the unilateral
acts listed did not give rise to any particular objections.
The discussion should be extended to include an in-depth
study of forms of State conduct which might produce
legal effects similar to those of unilateral acts, as well
as of silence and estoppel as principles modifying some
State acts. The Special Rapporteur had taken care to mention those forms of expression by States without qualifying them as unilateral acts, as if to encourage discussion.
Perhaps the Commission should go beyond the restrictive
approach whereby a legal concept was often linked to
a particular school of thought and legal practice, given
that international arbitral and judicial case law had long
since abandoned such artificial distinctions. Likewise, it
would be a mistake to confine the study to unilateral acts
stricto sensu and to ignore State conduct that might produce far more important legal effects. In that connection
he endorsed the Special Rapporteur’s conclusion that the
term “act” would have to be defined in relation to its legal
effects rather than in terms of its formal aspects.
47. Mr. CHEE congratulated the Special Rapporteur
on the wealth of information contained in a report on a
difficult subject that had been tackled with scholarly
objectivity. A particular problem was the definition of the
term “unilateral act”. In the literature, Jennings and Watts
referred to acts performed by a single State, which nevertheless had effects upon the legal position of other States,
particularly—but not exclusively—in their relations with
the actor State, and noted that a unilateral act might take
the form of State conduct.9 While there was widespread
agreement that protest, notification and renunciation were
categories of unilateral acts, promise, recognition, acquiescence, revocation and declaration also had their advocates. While some authors held that a unilateral act was
revocable, Tomuschat maintained that some were irrevocable.10 That was an indication of the difficulty of providing a standard definition of a unilateral act.
48. Moreover, the changing structure of international law caused by the evolution of international relations discouraged unilateralism on the part of States.
Yet, even allowing for the growing trend towards international cooperation and the growing influence of the
United Nations on the preservation of peaceful inter-State
relations, unilateral acts such as declaration, notification,
9
R. Y. Jennings and A. D. Watts, eds., Oppenheim’s International
Law, 9th ed., vol. I, Peace (Harlow, Longman, 1992), p. 1188.
1
C. Tomuschat, “International law: Ensuring the survival of mankind on the eve of a new century”, Collected Courses of the Hague
Academy of International Law, vol. 281 (The Hague, Martinus Nijhoff,
1999), p. 346, para. 58.
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protest, renunciation and acquiescence would nevertheless continue to have a bearing on legal relations between
States, and thus warranted due attention. Estoppel, too,
deserved a place in international law. The ICJ judgment
of 1974 in the Nuclear Tests (Australia v. France) case
had recognized that declarations made by way of unilateral acts, concerning legal or factual situations, might
have the effect of creating legal obligations. That ruling
had been reaffirmed by the Court in its judgment in the
Frontier Dispute case, in which it had held that it was
for the Court to form its own view of the meaning and
scope intended by the author of a unilateral declaration
which might create a legal obligation. The Court nonetheless emphasized that the decisive element in validating
the assumption of an obligation by the author State was
the intention of that State. From an examination of the
legal bases for the binding force of unilateral declarations,
especially in the Nuclear Tests case, it was apparent that
their binding nature was rooted in the rule of pacta sunt
servanda and the principle of good faith. In that connection, Fiedler noted that recognition, protest, notification
and renunciation had become legal institutions of international law in their own right and that their legal force was
based directly upon international customary law. 11

on the latter in the sixth edition of his Principles of Public
International Law.15

49. Turning to specific aspects of the report, he said that
while paragraph 19 of the report cited the 1956 Egyptian declaration guaranteeing freedom of passage for all
ships through the Suez canal as a unilateral act successfully resolving the nationalization issue, Professor Alfred
Rubin pointed out that the declaration had been rejected
by the Suez Canal Users Association, which called into
question the declaration’s validity.12 In paragraphs 89 to
179 of the report, factual descriptions of cases of protest
were provided without any legal analysis. Some discussion of the legal aspects of protest would have given the
Commission a sounder basis on which to continue its
deliberations. The report might usefully have considered
acquiescence rather than silence as a principle modifying
some State acts.

Chairperson: Mr. Teodor Viorel MELESCANU

50. Referring to paragraph 196, he challenged the statement by a member of the Commission that no category of
acts which would constitute estoppel acts seemed to exist.
There were ample instances in case law of international
tribunals applying the doctrine of estoppel in their decisions, the Temple of Preah Vihear case being one such
instance. Similarly, the conclusion in paragraph 199 that
there was some doctrinal confusion about the basis and
scope of estoppel was unwarranted, given the extensive
references to the doctrine of estoppel by arbitral tribunals
and ICJ. In that connection he drew attention to two articles in the 1957 British Year Book of International Law by
MacGibbon13 and Bowett;14 Mr. Brownlie relied heavily
11
W. Fiedler, “Unilateral acts in international law”, in Encyclopedia
of Public International Law, vol. IV, R. Bernhardt (ed.) (Amsterdam,
Elsevier, 2000), p. 1018.
12
A. P. Rubin, “The international legal effects of unilateral declarations”, American Journal of International Law (Washington, D.C.),
vol. 71 (1977), p. 6.
13
I. C. MacGibbon, “Customary international law and acquiescence”, British Year Book of International Law, 1957 (London), vol.
33, p. 115.
14
D. W. Bowett, “Estoppel before international tribunals and its
relations to acquiescence”, ibid., p. 176.

Organization of work of the session (continued)
[Agenda item 1]
51. Mr. RODRÍGUEZ CEDEÑO (Chairperson of the
Drafting Committee) announced that the Drafting Committee on the topic of international liability for injurious consequences arising out of acts not prohibited by
international law would be composed of Mr. Daoudi,
Mr. Economides, Mr. Gaja, Mr. Galicki, Mr. Kateka, Mr.
Kolodkin, Mr. Mansfield, Mr. Matheson, Mr. Momtaz,
Mr. Sreenivasa Rao and Mr. Yamada, with Mr. Comissário
Afonso (Rapporteur) (ex officio).
The meeting rose at 1 p.m.

2816th MEETING
Tuesday, 13 July 2004, at 10 a.m.

Present: Mr. Baena Soares, Mr. Brownlie, Mr. Chee,
Mr. Comissário Afonso, Mr. Daoudi, Mr. Dugard, Mr.
Economides, Mr. Fomba, Mr. Gaja, Mr. Galicki, Mr.
Kabatsi, Mr. Kateka, Mr. Kemicha, Mr. Kolodkin, Mr.
Koskenniemi, Mr. Mansfield, Mr. Matheson, Mr. Momtaz,
Mr. Niehaus, Mr. Pambou-Tchivounda, Mr. Pellet, Mr.
Sreenivasa Rao, Mr. Rodríguez Cedeño, Mr. Sepúlveda,
Ms. Xue, Mr. Yamada.

Unilateral acts of States (continued)
(A/CN.4/537, sect. D, A/CN.4/5421)
[Agenda item 5]
Seventh report of the Special Rapporteur (continued)
1. Mr. NIEHAUS thanked the Special Rapporteur for the
seventh report on unilateral acts of States (A/CN.4/542),
which represented an important contribution to the study
of a particularly difficult and controversial question.
2. Although the vast majority of scholars considered
that unilateral acts undoubtedly existed, that view was not
shared by all. Apart from the difficulty of establishing a
clear distinction between the legal and political aspects of
the question, the crucial issue related to the intention or
will of the State. However, the definition of a unilateral
act of a State as “a statement expressing the will or consent by which that State purports to create obligations or
other legal effects under international law”2 did not cover
Brownlie, op. cit. (2795th meeting, footnote 6).
Reproduced in Yearbook … 2004, vol. II (Part One).
2
Yearbook … 2003, vol. II (Part Two), chap. VII, sect. C, p. 57,
para. 306 (recommendation 1).
15
1
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the legal aspects of such acts or allow for the formulation
of rules applicable to them. A more focused and systematic study of unilateral acts than any that had been carried out to date was therefore required. In that regard, the
analysis of State practice, which was the subject of the
seventh report, was of particular interest.
3. The Special Rapporteur distinguished five groups of
unilateral acts recognized by scholars, the first of which
was that of acts whereby States assumed obligations,
especially promise and recognition. Of the numerous
examples of State practice given by the Special Rapporteur in that connection, a large number were not really
unilateral acts in the legal sense, but they nonetheless
served to illustrate and delimit the scope of the topic. The
second category related to acts by which a State waived
a right or a legal claim, and the third to acts by which a
State reaffirmed a right or legal claim, using protest or
notification. Again, many examples were given of acts
which could not necessarily be considered unilateral acts,
strictly speaking, but which nonetheless served to delimit
and clarify the scope of the study. Lastly, the report dealt
with State conduct that might produce legal effects similar to those of unilateral acts and with silence and estoppel
as principles informing some State acts.
4. Following such a detailed presentation of unilateral
acts, the Commission’s task must be to draw up a definitive definition of a unilateral act, as the Special Rapporteur had suggested, on the basis of the working text quoted
above, which had been adopted at the previous session.3
It would be useful to set up a working group to that end,
whose task would include clarifying the concepts of subjectivity, will and intention. In that context, the examples
given by Mr. Kolodkin in the 2813th meeting were most
significant. Apart from establishing a definition of a unilateral act stricto sensu, the working group should also
map out the course of action to be followed and determine
the methodology to be used in drawing up rules applicable to unilateral acts of States.
5. Mr. KATEKA commended the Special Rapporteur on
the quality of his report and on his perseverance over the
years. The Special Rapporteur had always honoured the
Commission’s requests: he had produced draft articles on
unilateral acts, dealt with the classification of unilateral
acts in his fourth report,4 devoted his sixth report5 to the
unilateral act of recognition and, in his seventh report,
carried out a survey of State practice. He had always
faithfully discharged his duty. The Commission should
therefore ask itself why, after seven years, it was still
grappling with the question of the definition of a unilateral act. Working groups had been set up for that purpose.
Although the first had considered that the topic of unilateral acts was appropriate for consideration because it was
well delimited and had not been studied by any international body, the Commission had failed to circumscribe
the parameters for the scope and content of the topic. Part
of the problem was that the members of the Commission
Ibid.
Yearbook … 2001, vol. II (Part One), document A/CN.4/519,
p. 115.
5
Yearbook … 2003, vol. II (Part One), document A/CN.4/534,
p. 53.
3
4
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had not properly followed up the reports of previous
working groups. For example, the report of the Working
Group of the previous session should, together with the
survey of State practice detailed in the seventh report, be
the starting point for the development of an acceptable
definition of unilateral acts. The Working Group should
be convened to prepare draft articles with commentaries. It should also deal with the question of unilateral acts
stricto sensu, namely acts, declarations or statements and
forms of conduct intended to produce legal effects. It was
not possible to deal with all unilateral acts.
6. The Commission should avoid duplicating the 1969
Vienna Convention. It should also avoid getting bogged
down in classifications. The seventh report showed the
pitfalls of such an exercise. For example, with regard to
the assumption of obligations by means of promise, the
portrayal of grants or credit between States as promises
was misplaced. Where States gave or received assistance,
it was usually preceded by preliminary contacts and discussions of a bilateral nature. Some “unilateral acts” were
mere policy statements that did not amount to unilateral
acts stricto sensu. In the case of the examples mentioned
in the footnotes to paragraphs 24 and 32 of the report
concerning Spain and concerning Belgium’s apology
following the assassination of Patrice Lumumba, respectively, there had been no promises. The Special Rapporteur sometimes also wandered into a political minefield,
as illustrated by the footnotes to paragraphs 24 and 32
relating to Taiwan Province of China and to Zimbabwe,
respectively. Furthermore, so‑called negative guarantees
by nuclear-weapon States to non-nuclear-weapon States
had already been considered by the Special Rapporteur.
Some members had been of the view that negative guarantees were mere political statements with no legal content.
7. The situation was more complicated in the case of
recognition. The Special Rapporteur observed in his conclusions (para. 205) that recognition constituted the most
frequent form of unilateral act, and that observation was
borne out by the fact that over 20 pages of the seventh
report were devoted to such acts, mainly in connection
with European Union practice on the recognition of the
new States of Central and Eastern Europe. Although the
Special Rapporteur cited examples from Africa, he had
not included the latest position of the African Union concerning the non-recognition of regimes that had come to
power through extra-constitutional means. Despite their
frequency and the interest to which they gave rise, however, it would be best not to include acts of recognition in
the scope of the topic, given their controversial and political nature.
8. In the part of the report relating to protest, the Special Rapporteur dealt with the question of maritime areas,
for which he was to be commended since those were
examples of unilateral acts par excellence. The Special
Rapporteur should not, however, deal only with protest
against such acts, but also with actual declarations concerning the limits of maritime zones, some of which had
been made before the special regime of the law of the sea
had come into being. Paragraph 169, however, recognized
that protest was in a different category from promise or
recognition.
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9. There was a reference in paragraph 174, in the section dealing with notification, to the question of State
succession to treaties, which was a matter covered by the
Vienna Convention on Succession of States in Respect of
Treaties. It would be interesting to recall famous unilateral declarations by leaders of newly independent African
States in the 1960s, which had made a great contribution
to the progressive development of international law in
that regard and subsequently to the Vienna Convention on
Succession of States in Respect of Treaties and the Vienna
Convention on Succession of States in Respect of State
Property, Archives and Debts.
10. Despite the comments in paragraph 188 of the report,
however, silence was important. For example, where a
treaty was silent on reservations and where a State raised
no objection, the notifying State might proceed with the
proposed measure.
11. Lastly, although he had based his comments on
the categories of acts as classified by the Special Rapporteur, he was not in favour of following them strictly;
they should be merely illustrative. The most important
question for the Commission was to decide how to proceed with the topic of unilateral acts. Whether it opted
for a draft convention or for a mere expository study, the
Commission should embark on the topic seriously and
expeditiously.
12. Mr. ECONOMIDES, highlighting the undeniable
merits of the report, said that the question that the Commission faced was how to continue the study of the topic
of unilateral acts of States. In his view, the concept of a
unilateral act should first be explained more clearly than
had been done in the Working Group’s recommendation
1,6 primarily on the basis of the Special Rapporteur’s seventh report. The Commission’s exclusive target remained
autonomous unilateral acts, brilliantly described by Mr.
Pambou-Tchivounda at the 2815th meeting, as acts which
were completely independent of international treaty, customary and institutional law. However, the Commission
must go even further and, from among autonomous acts,
limit the scope of the topic, at least initially, to those unilateral acts which could be a source of international law in
the same way as treaties, custom and binding institutional
acts. In that respect, the Nuclear Tests case must serve, as
it were, as the model that would guide the Commission in
its work.
13. All unilateral acts must therefore be included in the
study, without a priori excluding conduct that might give
rise to international legal obligations which were more
or less flexible (such as obligations of means) or more
or less strict (such as obligations of result), obligations
which entailed the responsibility of the author of the act.
It was the concept of an international legal obligation
which must serve as the criterion for a unilateral act, and
not that of the legal effects of the act, a concept which
was far broader and looser and covered all unilateral acts
of States, autonomous or otherwise, since all those acts
produced legal effects which differed considerably. In
addition to its creation, the concept of a legal obligation
obviously included its subsequent development; in other
�

See footnote 2 above.

words, its modification or extinction by another unilateral
act. The beneficiaries of the obligation arising out of a
unilateral act could be another State, several States, other
subjects of international law, including individuals, and
even—quite frequently—the international community as
a whole.
14. At a later stage, the Commission could, of course,
take up autonomous unilateral acts, which created legal
effects other than international obligations, such as those
which were produced by protest or notification and were
very well described by the Special Rapporteur. It would be
a mistake to deal at the same time with unilateral acts as
different as the recognition of States—which gave rise to
legal obligations for the recognizing State and even more
so for the one which was recognized—and, for instance,
protests lodged for one reason or another.
15. The second step that the Commission should take
was to reassure States of its intentions, while dealing
with the topic accurately and scrupulously. To that end, it
should first of all draw attention to the exceptional nature
of unilateral acts of States as a source of international
law, which was indeed the case: in general, States had no
time for unilateral commitments. International relations
were, rather, governed by reciprocal relationships created
by treaties, whereby a benefit must be followed up by a
counter-benefit. It was therefore necessary—and that was
the crux of the matter—for the State’s intention to bind
itself unilaterally at the international level to be perfectly
transparent and unambiguous or, in other words, entirely
certain. The Commission was duty-bound to assist States,
to protect them and to prevent them falling into traps. In
the event of doubt as to the State’s real intention, it was
necessary, as Mr. Kolodkin had said, to rely on a restrictive interpretation, which did not limit the State’s sovereignty or did so as little as possible. In that connection, the
Special Rapporteur had already introduced draft article 2,
which should be strengthened along those lines.
16. Priority must next be given to the question of the
revocability of a unilateral act, as recommended by the
Working Group in its recommendation 6 of the previous
session. Any unilateral act could be freely revoked by the
author State, and that followed from the very nature of
unilateral acts, unlike agreements, for instance, save in
two exceptional cases: firstly, when the unilateral act itself
clearly and unequivocally excluded revocation, in which
case the State itself waived, in advance, the exercise of
that right that was inherent in a unilateral act; and, secondly, when the act was converted, before its revocation,
into a treaty following its acceptance by the beneficiary of
the original act.
17. The other questions recommended by the Working
Group, such as that of the organs competent to bind the
State through unilateral acts and that of the conditions
for the validity of such acts, could easily be answered by
referring, in particular, to the 1969 Vienna Convention.
18. In conclusion, he said that he was in favour of the
idea that the Working Group should reconsider that issue
with a view to defining clearly the programme of work for
the following session.
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19. Mr. MATHESON said that he associated himself with the compliments paid to the Special Rapporteur on his report, which gave a very useful overview
of State practice on unilateral acts. Firstly, in the listing
of “promises” contained in the report, there were many
declarations which, on the face of it, seemed to be political statements or commitments that in all likelihood had
never been intended to create legal obligations and had
never been considered as such. For example, reference
was made to several statements concerning arms control
and sanctions which, as he knew from his own experience, had never been intended to have legal effects and
would never have been made if that had been thought
to be the likely result. Mr. Kolodkin had made the same
observation in his statement (2813th meeting). Dozens
of similar statements could have been cited. They were
an essential part of diplomacy and relations between
States and it would be a real mistake to assert that they
were legally binding because that could inhibit States
from making them. For example, the United States had
made a number of political commitments in the area of
arms control that it would probably not have made if
it had thought that they were legally binding, not least
because Congress would have had to approve them in
advance. It was only where a State clearly and directly
expressed its intention to create legal obligations that
such statements could be considered as legally binding.
20. Secondly, the compilation of State practice in the
report showed how difficult it would be to draw general conclusions applicable to all the different categories of acts cited. As other members of the Commission
had noted, recognition was a unique field with a unique
history and political context and acts of recognition had
specific legal consequences that distinguished them from
other categories of acts. It therefore seemed unlikely that
the concepts which might be applicable to promises or
waivers or protests could be sensibly applied to acts of
recognition and vice versa. The Commission should
therefore analyse each of those acts separately and draw
different conclusions therefrom with due regard for their
peculiarities.
21. Thirdly, it was not clear from the practice analysed
in the report to what extent clear legal consequences
could be identified for unilateral conduct other than unilateral acts stricto sensu. In that respect, the practice cited
in the report was limited and basically consisted of statements by Governments that might or might not have been
intended to have legal effect. The acts cited in that part of
the report did not have clear common characteristics: for
example, they included a general policy statement made
during a parliamentary debate, public statements concerning diplomatic relations, a press conference and the establishment of an economic zone. The Commission must be
very cautious in formulating guidelines concerning those
miscellaneous forms of conduct which did not fall within
the definition of unilateral acts stricto sensu that it had
adopted.
22. As for the direction of the Commission’s future
work on the topic, he also took the view that it would
be sensible to reconvene a working group to consider
the matter further, but, for the time being, it should not
reconsider or amend the definition adopted by consensus
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at only the previous session. That would be possible only
when the Commission had a much clearer idea of the
results of its work. The recommendations adopted by the
Working Group at the previous session would serve as a
basis for considering both unilateral acts stricto sensu and
other forms of conduct that might have similar effects,
and the question should be left at that for the present. At
any rate, it was not advisable to abandon the distinction
made between unilateral acts stricto sensu and other State
conduct. Rather, the working group should focus on the
direction that future work should take and the methodology to be adopted. He was attracted by Mr. Brownlie’s
proposal for an expository study on the subject, along the
lines of what was being set up on the topic of the fragmentation of international law. Indeed, the best solution would
be to adopt the methodology used for the topic of fragmentation, which essentially consisted of putting together
a series of studies on the different aspects of the problem, along with the Commission’s conclusions on each of
them. That would no doubt be the best way of capturing
the complexity and diversity of unilateral acts while providing useful guidance to States.
23. In any event, further study of State practice was
needed on some of the specific areas highlighted by the
Commission the previous year. He was thinking in particular of recommendation 6 of the Working Group of 2003,
with a view to compiling and analysing State practice on
the question of criteria for the validity of State commitments, as well as the circumstances in which such commitments could be modified or withdrawn. Those aspects
of State practice would need to be analysed before the
Commission could continue its work. It would be necessary to deal not only with cases where a State’s attempt
to modify or withdraw a unilateral commitment had been
rejected by other States, but also those where such acts
had been accepted or tolerated.
24. Ms. XUE thanked the Special Rapporteur for his
efforts in preparing the report and thanked the Chairperson and other members of the bureau for rescheduling the
meetings on consideration of the seventh report on unilateral acts of States so as to give her an opportunity to comment on it. After a preliminary exchange of views with
the Special Rapporteur and with his consent, she wished
to formally address the plenary session of the Commission about the reference of Taiwan in the seventh report
presented by the Special Rapporteur to the Commission
25. The Taiwan issue was an internal matter of China
that had been left over by history and that remained unresolved owing to many factors, including external interference. The Taiwan issue concerned the national sovereignty and territorial integrity of China. Over 160 States
had recognized the principle of one China and Taiwan
as an integral part of the Chinese territory. In the United
Nations, the matter had been clearly and definitively settled by General Assembly resolution 2758 (XXVI) of 25
October 1971, which stated explicitly that the People’s
Republic of China was the sole and legitimate Government of China. On the international plane, only the People’s Republic of China carried the international personality of the State. Within the United Nations, the principle
of one China should be observed in every aspect of its
work and in all its documents, in accordance with that
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resolution; the Commission, as a United Nations body
and as a legal body in particular, should not be an exception, even though the members worked in their individual
capacity in the Commission, because it was a matter that
affected the fundamental principles of international law.
26. The Special Rapporteur, in his seventh report, inaccurately cited a number of cases and examples relating
to Taiwan, using such terms as “the Republic of China”,
“the President of the Republic of China” (footnote to paragraph 31), “the President of Taiwan” (footnote to paragraph 32), “the statehood of Taiwan Province of China”
(footnote to paragraph 74) and so on. She expressed hope
that such references were technical errors on the part of
the Special Rapporteur and did not necessarily reflect his
views on the matter, and that he would therefore be quite
prepared to delete them.
27. Apart from the incorrect references to Taiwan as a
State, there were also errors of substance in some passages
in the report. Firstly, in citing some cases, the Special
Rapporteur treated Taiwan as a subject of international
law, placing the Taiwan authority at the highest level
of an international entity. Secondly, it stated in several
places that the legal status of Taiwan was still “controversial”. Since the adoption of General Assembly resolution 2758 (XXVI), the matter was not “controversial”, but
unequivocally settled: Taiwan was part of China. Thirdly,
the Special Rapporteur referred to the Taiwan authority
and Beijing as if they were on the same level, as if they
were two international subjects talking to each other. The
current item related to acts of States only, and not internal
matters. Furthermore, recognition of the People’s Republic of China was not a matter of recognition of State but
recognition of government, because, when the People’s
Republic of China had been founded in 1949, it was a
change of government only, with the statehood of China
itself remaining unchanged.
28. At paragraph 97, the report was wrong to state that
in 1978 the United States had given dual recognition to
China and Taiwan. The fact was that the United States
had recognized only the People’s Republic of China as
the sole and legitimate Government of China, and, upon
that recognition, had established diplomatic relations with
China. The Taiwan issue was only part of the negotiations
between the two countries. Again, in the footnote to paragraph 97, the references to “continental China” and “Taiwan Province of China” carried the same implication of
two Chinas.
29. She expressed hope that those inaccuracies were not
the views of the Special Rapporteur, who could correct
them without altering the tenor of the report. As international lawyers, the members of the Commission had to
ensure that their presentation of facts and situations was
correct before they addressed related legal issues. As it
stood, the Special Rapporteur’s report was likely to have
serious political and legal consequences, since it was
distributed as an official United Nations document. The
Commission was not an ordinary academic institution,
and its members must bear in mind how important its
opinions were for Governments, international organizations, international lawyers and the legal community at
large on matters of international law.

30. The mistakes relating to the Taiwan issue pointed
to problems with the basic approach of the report. While
having collated many cases for study, the Special Rapporteur had failed to address adequately the legal effects
of unilateral acts of a State in international relations and
to make clear which acts by States would produce legal
effects under international law. If the Special Rapporteur
had focused on that aspect, the cited cases would not have
been mentioned in the first place.
31. Mr. PELLET said that, although he had come to a
meeting of a body which was wholeheartedly devoted to
the cause of international law and made up of independent
experts, in accordance with its Statute and its terms of reference, he felt more as if he were in an eminently political committee where one member had just given another
member a lesson in political correctness. While he had
his own opinion on the status of the Chinese province of
Taiwan, he had no intention of joining in the debate and
he considered it completely inappropriate and unacceptable that a member of the Commission should try to censure the Special Rapporteur’s report, for that was exactly
what had been done. Any member of the Commission was
fully entitled to believe that another member was wrong
and even Special Rapporteurs were not infallible. It was
entirely legitimate for a member of the Commission to
challenge the validity of certain references and to try to
have changes made in the Commission’s report, but dictating changes to, or deletions from, a Special Rapporteur’s report was unacceptable and even outrageous.
32. Since Ms. Xue had taken it upon herself to refer to
the members of the International Law Seminar, he wondered what impression of debates in the Commission and
of the Commission’s purpose and function her statement
had made on those young minds. Such an approach was
contrary to the very principle of a free exchange of views
and ideas and was tantamount to censure, or even intellectual terrorism.
33. Mr. DUGARD said that, basically, Ms. Xue was
fully entitled to criticize the Special Rapporteur’s report.
Nevertheless, the question of the status of Taiwan gave
rise to major controversy among international lawyers
and it was necessary to bear in mind the fact that some
20 States regarded the Taiwanese Government as the
lawful Government of the whole of China, even if some
were unclear about whether they recognized Taiwan as
a separate State. The Special Rapporteur’s report merely
reflected that ambivalence and uncertainty. It was not the
first time that a Special Rapporteur had mentioned entities of doubtful character. That was the case of the Turkish Republic of Northern Cyprus, which was recognized
only by Turkey, and of South Africa’s Bantustans, which
had never been recognized by any State. No member of
the Commission had been moved to protest. While it was
therefore possible to criticize the Special Rapporteur for
the way in which he had referred to Taiwan, it was out
of the question to require him to delete certain passages.
Mr. Pellet had been right to speak of “political correctness”; the members of the Commission sat as independent
experts, not as representatives of their Governments.
34. Mr. PAMBOU-TCHIVOUNDA said that, although
Ms. Xue’s statement had understandably caused some
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surprise and no little astonishment, especially as her
human qualities and savoir faire were unanimously recognized within the Commission, the subject should not
be further complicated by a gale of emotional reactions.
Many members had called for greater clarity of vision at
the current session. The Commission worked with facts
and so it could not ignore certain facts on the grounds that
they were fraught with political implications; on the contrary, they must face those facts as rationally as possible.
The manner in which Ms. Xue had expressed her criticism
of the Special Rapporteur’s report and demanded that he
delete some passages from it was therefore unacceptable.
35. Mr. NIEHAUS said that some 20 States entertained
diplomatic relations with Taiwan and the Special Rapporteur could not be reproached for having noted that fact. As
Mr. Pellet had said, care had to be taken not to politicize
the debates of the Commission, whose members were
independent experts sitting in their individual capacity.
There could be no question of demanding that a special
rapporteur should alter particular points of his report.
36. Mr. BROWNLIE, supporting the comments by
Mr. Pellet and Mr. Dugard, recalled that, in the 2812th
meeting, he had said that great caution must be exercised
in connection with the recognition of States or Governments, quite simply because, when it had supported the
inclusion of unilateral acts of States in the Commission’s
work programme, the General Assembly had most certainly not thought that the subject embraced the recognition of States or Governments. That was a politically
delicate question, because it also involved the criteria that
a State must fulfil in order to qualify as a State. The Commission must take a decision of principle to exclude recognition from its field of study.
37. Mr. Sreenivasa RAO said that he entirely sympathized with Ms. Xue’s feelings, especially as some of the
acts mentioned in the report were taken out of context and
were unrelated to the conclusions drawn by the Special
Rapporteur at the end of his report. Personally, he would
prefer not to discuss the subject raised by Ms. Xue in plenary, as it did not come within the Commission’s mandate.
38. Ms. XUE said that she had been very surprised by the
comments from some members. Even though the Taiwan
issue bore important political implications as it touched
on China’s sovereignty and territorial integrity, she had
tried to set out her views from a purely legal perspective.
To call it “intellectual terrorism” was politicizing the matter. The Commission was a subsidiary body of the United
Nations and should abide by its resolution. Intellectual
freedom and independence must not go against fundamental rules of international law. Contrary to exercising
so-called “censorship”, she had made it clear that it had
been the Special Rapporteur who had asked her to suggest
specific corrections to his report in the plenary meeting.
The reactions of some members were most regrettable.
39. Mr. RODRÍGUEZ CEDEÑO (Special Rapporteur)
said that the Commission had requested him to study
State practice in respect of unilateral acts and that that
practice related to situations which were often the subject of international controversy, such as that of Taiwan,
Western Sahara, Cyprus and other regions of the world.
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Numerous documents and sources had been consulted,
but never, at any time, did the report express any opinion
whatever about the legal status of the Chinese province
of Taiwan. Of course, as he had told Ms. Xue, he was
prepared to correct any erroneous citation or reference in
his report, in accordance with the Commission’s practice.
40. Mr. BROWNLIE, speaking on a point of order,
requested that the Commission should take a decision on
whether the recognition of States or Governments formed
part of the topic of unilateral acts of States.
41. The CHAIRPERSON said that the Commission
would come back to that question later.
Cooperation with other bodies (continued)*
[Agenda item 10]
Statement by the Observer for the Asian-African Legal Consultative
Organization

42. Mr. KAMIL (Observer for the Asian-African Legal
Consultative Organization—AALCO) said that AALCO
attached enormous importance to its ties with the Commission. In fact, one of its primary functions, as envisaged by its statutes, was examining questions being considered by the Commission and arranging for the views
of its member States to be placed before the Commission.
The two organizations had thus forged closer bonds over
the years and each was represented at the other’s annual
sessions.
43. At its forty-third session, which had been held in
Bali, Indonesia, from 21 to 25 June 2004 and where Mr.
Momtaz had represented the Commission, AALCO had
considered the items on the Commission’s agenda and
had mandated Mr. Kamil, its Secretary-General, to bring
the views expressed by AALCO to the Commission’s
attention.
44. There was a general appreciation of the Commission’s work on diplomatic protection. One representative had said that the draft articles7 in essence reflected
customary international law on diplomatic protection
and were satisfactory on the whole. The same person had
wished that the complete commentaries to the draft articles, which would make the articles easier to understand,
could be finalized as early as possible and that the Commission would complete its second reading of the draft
articles in 2006 in accordance with its quinquennial work
programme.
45. One representative had said that the ICJ judgment
in the Barcelona Traction case had represented an accurate statement of customary international law on the diplomatic protection of corporations, and that current rules
and practices in the field of foreign investment had undeniably been built on that decision.
46. One representative had expressed his opposition to
diplomatic protection of a ship’s crew by the flag State.
He had said that any reference to the ITLOS judgment
*
7

Resumed from the 2813th meeting.
See 2791st meeting, footnote 8.
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in the Saiga case should be viewed in the context of the
United Nations Convention on the Law of the Sea, article
292 of which ensured the prompt release of vessels and
crews. As a lex specialis, however, it did not expand or
modify the rules embodied in the institution of diplomatic
protection.
47. Another representative had said that the right to
exercise diplomatic protection did not imply a duty on
the part of the State to extend such protection. Diplomatic
protection was a right given to States and not to nationals
or corporations and it was up to the State concerned to
decide, based on its own reasons, which might include
foreign policy considerations, whether to extend diplomatic protection and what the nature of such protection
should be.
48. Representatives had also made observations on specific aspects of the topic. One had emphasized that there
should be a link of nationality between the corporation and
the State exercising diplomatic protection. He had supported the wording of article 17, paragraph 2, of the draft
articles on diplomatic protection provisionally adopted by
the Commission, but had considered that the second criterion, placed in brackets, should be deleted. The State of
nationality of a corporation should be the State in which
the corporation was incorporated. He was aware that ICJ
had referred to the criterion of the place of the registered
office and the place of incorporation. The latter criterion
was gaining dominance in other areas of the law, but, in
his view, the criterion of the place of the registered office
was superfluous because most registered corporations
were located in the territory of the State in which they
were incorporated. While it was important to maintain a
balance between the interests of the State and those of
investors, there was need for caution about including a
reference to the State of nationality of shareholders.
49. One representative had been of the view that the
State of incorporation was entitled to exercise diplomatic
protection with respect to injury to the corporation. However, he believed that there was no need for a “genuine
link” or any other requirement that implied economic control. The genuine link was one of the factors that the State
might consider in deciding whether to take up the claims
of a corporation in exercising its discretionary power.
The same representative had supported the Commission’s
decision to include three exceptions to the principle that
the State which was to exercise diplomatic protection was
the State of incorporation. As ICJ had stated, the State of
nationality of the shareholders should be entitled to exercise diplomatic protection if the corporation had ceased
to exist, if the injury to the corporation had been caused
by the State of incorporation or if the shareholder’s own
rights had been directly injured.
50. Commenting on article 17, another representative
had said that his delegation agreed with the Commission that the State in which the corporation was incorporated was entitled to exercise diplomatic protection.
That solution was in conformity with the ICJ judgment
in the Barcelona Traction case. However, to avoid having
“States of convenience” or “tax haven States”, an effective or genuine link between the corporation and the State
of nationality should be required. The text in brackets in

article 17, paragraph 2, might be retained and the brackets
accordingly removed. The delegation had also noted with
appreciation that the Working Group had agreed to look
for a new formulation for article 17.
51. With regard to article 18, the representative had
said that it did not reflect existing customary international
law, since paragraph 2 introduced an exception to the rule
embodied in article 17. That exception was highly controversial and had the potential to jeopardize the principle
of the equal treatment of shareholders regardless of their
nationality. His delegation had also had some sympathy
for the suggestion by some members of the Commission
that article 19 should be incorporated in article 18.
52. Referring to article 8, one representative had been of
the view that the stipulation in paragraph 2 that a refugee
must be a habitual resident of the claimant State both at
the time of the injury and at the date of the official presentation of the claim made it difficult to provide refugee
protection. Regarding article 8, paragraph 3, the representative had asked whether paragraph 1 of that article
was similarly applicable if the injury had taken place in
a third State; for example, while the refugee had been in
transit.
53. Concerning article 21, one representative had
expressed the firm belief that its inclusion would serve the
purpose of the draft articles and the existing legal regime
on investments.
54. With regard to article 22 concerning diplomatic
protection of legal persons other than corporations, one
representative had expressed concern that problems might
arise in the article’s practical implementation. Legal persons other than corporations varied in both their nature
and their functions. In quite a number of cases, they were
not recognized by the State in whose territory they performed their activities. Thus, the application of a legal
regime that had originally been established for the protection of corporations to different categories of legal
persons would give rise to legal problems. The Special
Rapporteur had commented on the lack of State practice
in that area and had proposed to proceed by analogy or as
a matter of progressive development. In that delegation’s
view, article 22 was not a simple analogy or a matter of
progressive development, but a case of lex ferenda and an
abstract prediction.
55. As to the topic of reservations to treaties, one representative had welcomed the definition of objections
which had been proposed by the Special Rapporteur in his
eighth report8 and was sufficiently broad-based as to alleviate any uncertainty on the divergent practices among
States. He favoured guidelines that encouraged States to
give reasons for their objections, as that would encourage
transparency and certainty in international relations.
56. Another representative had welcomed the consensus
within the Commission not to depart from the relevant
provisions of the 1969 and 1986 Vienna Conventions. The
Special Rapporteur’s intention to submit draft guidelines
8
Yearbook … 2003, vol. II (Part One), document A/CN.4/535 and
Add.1.
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on the reservation dialogue to the Commission at its fiftysixth session had also been well received.
57. As to objections with “super-maximum” effects, the
new wording proposed by the Special Rapporteur for draft
guideline 2.6.1 could strike a proper balance between the
consent of sovereign States and the integrity of treaties.
58. With regard to the topic of unilateral acts of States,
one delegation had supported the Working Group’s recommendations on the methods of work9 and had welcomed the Commission’s intention to focus on unilateral
acts stricto sensu and on State practice. While supporting efforts to prepare guidelines on cases when unilateral acts created legal obligations, another representative
had considered that the formulation of legal rules should
be deferred until State practice could be fully analysed,
including the conduct of States that could lead to legal
effects similar to those of unilateral acts.
59. Referring to the topic of international liability for
injurious consequences arising out of acts not prohibited
by international law, one representative had been of the
view that the conclusions and principles drawn up by
the Special Rapporteur in his first report10 were conducive to further work on the topic, during which, it was
to be hoped, the controversial issues involved could be
resolved.
60. In connection with responsibility of international
organizations, one representative had said that the study
of the topic required in-depth research into the practices
of international organizations. In addition, the Commission should investigate the relationship between responsibility of international organizations and responsibility of
States, two issues which should be independent.
61. Another representative had suggested that the
Commission should take fully into account the institutional and legal diversity of international organizations
when adapting the articles on State responsibility to the
topic. The scope of the topic should perhaps be limited
to international organizations and, accordingly, the term
“other entities” in draft article 2 would require further
clarification.11
62. On the fragmentation of international law, one representative had said that the Commission had been right
to not deal with institutional proliferation and to focus the
study on three types of conflict: conflict between different
understandings of general law, conflict between general
law and special laws and conflict between two specialized fields of law. The 1969 Vienna Convention provided
an appropriate framework for the study of fragmentation.
63. A number of general observations had been made
on the topic of shared natural resources. One representative had given solid support to the Commission’s
efforts to formulate a legal definition of “shared” natural resources, emphasizing that such resources should be
9
Ibid., vol. II (Part Two), chap. VII, sect. C, pp. 57–58, paras.
307–308.
1
See 2804th meeting, footnote 4.
1
See 2800th meeting, footnote 1.
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managed and exploited in a sustainable manner for the
benefit not only of present, but also of future generations.
Another representative had highlighted the urgent need
for preventive measures to combat the contamination of
groundwater resources. Another representative had welcomed the approach taken in the first report by the Special Rapporteur.12 He had shared the doubts of members
of the Commission about the applicability to the topic of
the principles contained in the Convention on the Law of
the Non-navigational Uses of International Watercourses
and had expressed the view that the principles that should
guide the Commission were those set out in General
Assembly resolution 1803 (XVII) of 14 December 1962
concerning the permanent sovereignty of States over their
natural resources.
64. In a resolution adopted at its forty-third session,
AALCO had urged member States to communicate to the
Commission their response on issues of special interest
to it.
65. The member States of AALCO had commended his
own initiative in convening a joint AALCO–ILC meeting
in conjunction with the AALCO legal advisers’ meeting
held in New York in October 2003. They had been pleased
with the exchange of views that had taken place on that
occasion and had asked for such meetings to continue to
be convened in order to enhance cooperation between
the two institutions. In addition to its consideration of
the work of the Commission, AALCO had had before
it at its forty-third session a whole range of other matters, which he listed. At the same session, AALCO had
adopted its new statutes, under which its Secretary-General could hold office for two terms of eight years instead
of six years. South Africa had become the forty-seventh
member State of AALCO, which was striving to extend
its membership, including to French‑speaking countries
of Asia and Africa.
66. In conclusion, he invited the members of the Commission to participate in the forty‑fourth session of
AALCO, to be held in Kenya in 2005, during which it
would consider an item entitled “Report on the work of
the International Law Commission at its fifty-sixth session”. He expressed the hope that there would be even
closer collaboration between AALCO and the Commission in future.
67. Mr. MOMTAZ thanked the Observer for AALCO
for his statement and said that he had greatly appreciated having been invited to participate in the work of the
forty-third session of AALCO. On that occasion, he had
been impressed by the broad range of issues discussed,
some of which had also been discussed by the Commission, and that was why exchanges of views between the
two organizations were particularly interesting. He nevertheless regretted the fact that the very useful viewpoints
described by the Observer had not been brought to the
Commission’s attention before the start of its session,
since all of those matters had been discussed during the
first part of the session held in May 2004. He hoped that
steps would be taken to prevent that problem from occurring again.
1
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68. Mr. Sreenivasa RAO, paying tribute to AALCO,
which was about to celebrate its fiftieth anniversary, said
that it was unique because it offered a framework for discussion among the States of Africa and Asia, two continents which had undergone the experience of colonialism
and were going through similar problems in the area of
development.
69. The law was now taking on a growing role in international relations. It would be helpful for AALCO to go
back to its original brief, which had been to assist countries of the two continents in arriving at common positions
on issues of common interest so as to give them a stronger
voice in the development of international law. AALCO,
which would soon move into new facilities and should
be given a larger budget, could devote more resources to
training and theoretical work.

76. As to the AALCO–ILC meeting referred to by Mr.
Yamada, he hoped that it could be organized before the
meeting of legal advisers. He had no doubt that the expansion of AALCO activities would enable it to take up additional questions of common interest to Africa and Asia.
77. As to the composition of AALCO and the participation of French-speaking countries, he noted that French
interpretation services had been made available to delegations at the sessions held in the Republic of Korea and
Indonesia. He hoped that the same would be true in Kenya
and that that would encourage French-speaking countries
to participate in the work of AALCO.
The meeting rose at 1.05 p.m.
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70. He had noted and approved of the intention of the
Observer for AALCO to bring in French‑speaking countries. In that connection, he stressed the need to develop
financing mechanisms to do away with the language barrier so that those countries might participate in the work
of AALCO.
71. Mr. YAMADA paid tribute to Mr. Kamil, under
whose leadership AALCO had become very active. He
was awaiting with interest the meeting to be held between
the Commission and AALCO on 5 November 2004 in
New York, on the occasion of the meeting of AALCO
legal advisers.

Wednesday, 14 July 2004, at 10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Baena Soares, Mr. Brownlie,
Mr. Chee, Mr. Comissário Afonso, Mr. Daoudi, Mr. Dugard, Mr. Economides, Mr. Fomba, Mr. Gaja, Mr. Galicki,
Mr. Kabatsi, Mr. Kateka, Mr. Kemicha, Mr. Kolodkin,
Mr. Koskenniemi, Mr. Mansfield, Mr. Matheson, Mr.
Momtaz, Mr. Niehaus, Mr. Pambou-Tchivounda, Mr.
Pellet, Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño, Mr.
Sepúlveda, Ms. Xue, Mr. Yamada.

72. Noting that the next sessions of AALCO would be
held in Kenya in 2005 and in Sudan in 2006, he expressed
the hope that countries of French-speaking Africa would
participate in their work.
73. Ms. XUE, endorsing the comments made by
Mr. Momtaz, said that it was unfortunate that the documents setting out the views of the members of AALCO on
the topics studied by the Commission had been received
by the Commission only after the relevant items had
been discussed. She, too, believed that it would be desirable to give greater emphasis to the meeting of AALCO
legal advisers, who generally represented ministers of
justice.
74. Since AALCO was the only legal body that brought
the most disadvantaged continents together in the area of
law, it was important that it should address issues of common interest for the two continents and thereby make a
fruitful contribution to international law.
75. Mr. KAMIL (Observer for AALCO), referring to
the comments by Mr. Momtaz and Ms. Xue, said that he
had proposed that the AALCO session should be organized early enough for its work to be completed in April
and the results communicated to the Commission in May,
just before the opening of the first part of its session. He
had likewise proposed that his organization should spend
more time on the study of items of concern to the Commission, some members of which could participate in its
session and enrich the discussion.

Unilateral acts of States (continued) (A/
CN.4/537, sect. D, A/CN.4/5421)
[Agenda item 5]
Seventh report of the Special Rapporteur (continued)
1. Mr. DAOUDI said that, after a good deal of procrastination, the Commission seemed, with the submission of
the Special Rapporteur’s seventh report (A/CN.4/542),
finally to be making some headway. That was attributable to the fact that it contained a complete presentation
of State practice, in line with recommendation 4 proposed
by the Working Group in 2003.2 Noting that it had not
been possible to include in the report all the information
that had been compiled, he requested that it should be
made available to the Commission, since it would prove
useful for its future work.
2. Agreement must now be reached on a clear definition
of a unilateral act and its distinguishing criteria. If it was
agreed that a unilateral act was a source of international
law in the same way as treaties and customary law, it could
be analysed only as an international legal act formulated
by a subject of international law, which of itself gave rise
to obligations for its author and rights for its addressees
1
2

Reproduced in Yearbook … 2004, vol. II (Part One).
See 2811th meeting, footnote 2.
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without the need for acceptance by the latter. As a result
the author of a unilateral legal act was bound to honour its
obligations, failing which its international responsibility
could be engaged.
3. It was not the task of the Special Rapporteur or the
Commission to study each institution of international law
in which unilateral acts might occur. Rather, the aim was
to ascertain whether, in the context of recognition, promise or other, similar institutions, a subject of international
law had had the intention of assuming an international
obligation by means of a unilateral act.
4. The Special Rapporteur cited examples of acts that
could not be characterized as unilateral acts, questioning,
for instance, whether a promise was a unilateral act when
its acceptance by other subjects of international law was
required. If the answer was in the affirmative, what was
the difference between a promise and an offer, the first
step towards concluding a contract in internal and a treaty
in international law? According to ICJ in its judgment in
the Nuclear Tests cases, as an international unilateral act,
the promise did not need to be accepted by other subjects
of international law in order to have legal effects. Another
example of a unilateral act, often mistakenly referred to
in the context of promise, was the 1956 Egyptian declaration relating to the Suez Canal regime, the circumstances
surrounding the adoption of which had obscured its true
nature. Acceptance had not been required in order for it to
become a source of international rights and obligations.
5. Under the category of promise, the Special Rapporteur had referred in paragraph 23 to cases that were
undoubtedly not relevant, even himself expressing some
doubts in that connection in one of the footnotes to that
paragraph. The same applied to promises relating to
nuclear weapons, which, as Mr. Matheson had pointed
out, had no legal value. The definition of a unilateral act
should make it possible to weed out political acts that
were the common coin of foreign ministries’ daily work.
6. With regard to recognition, on the other hand, it was
often difficult to separate legal from political aspects,
particularly where recognition of a Government was
concerned. That explained why States were increasingly
reluctant to recognize a new Government on the grounds
that they had already recognized the State. What was certain was that the act of recognizing a State produced legal
effects, witness the fact that a birth certificate or marriage
contract could not be recognized by the State authorities
if the issuing State had not been recognized.
7. In the conclusions of his report the Special Rapporteur, endeavoured to identify rules and principles common to all the categories of acts, looking beyond recommendation 6 proposed by the Working Group in 2003 and
drawing some conclusions as to the form of acts and the
State bodies authorized to formulate them.
8. In summary, the Special Rapporteur should eliminate
all those acts that were not unilateral acts stricto sensu in
accordance with the definition to be adopted by the Commission or the Working Group. He should then attempt to
identify rules constituting the legal regime for those acts.
As Mr. Momtaz had pointed out, the entire lifespan of the
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act needed to be considered, on the basis of, but without
transposing from, the 1969 Vienna Convention. It was
still early days to speak of the final form that the project
would take. A fairly wide range of possibilities could be
envisaged, ranging from Mr. Brownlie’s proposals to the
preparation of draft articles.
9. Mr. PELLET said that he had mixed feelings about
the report. On the one hand, he admired the considerable effort made by the Special Rapporteur, who could
no longer be reproached for not taking State practice sufficiently into account. The report contained an impressive
amount of food for thought for the Commission and States
on acts and other types of conduct. It was conclusive proof
that the topic warranted consideration. States were continually acting unilaterally in the international arena and
their conduct could create legal effects at the international
level either because it was intended to do so, implicitly or
explicitly, or because other States or subjects of international law attempted to invoke those declarations. Could
the authors of such acts claim to be creating legal effects
thereby, to what extent and in what conditions? Were the
addressees of a declaration justified in invoking them, to
what extent and in what conditions? What of the rights
and obligations of third parties vis-à-vis such acts? Those
were just a few of the questions that confirmed the interest
and usefulness of the topic.
10. The incident concerning Taiwan during the previous
day’s meeting was a striking illustration of that. While he
did not wish to enter into the substance of the matter, the
simple fact that objective references in the report to declarations made years or decades previously could spark
off such vehement reactions showed how important it was
to determine whether such acts did or did not have legal
effects. As Mr. Niehaus had pointed out, some States—
wrongly, in his personal view—recognized Taiwan Province as a State. Was that legally possible and what were
the effects of such acts? Was that not rather like declaring
that the earth was flat, or obliging those who “recognized”
that the earth was flat to conduct themselves accordingly?
Or were such acts void for lack of a lawful object or, as
Ms. Xue had said in other terms, because that would run
counter to a rule of jus cogens? Similarly, he did not agree
with Mr. Matheson that solemn declarations made before
the Security Council whereby States conditionally undertook not to use nuclear weapons were without legal value.
However, such questions only went to show how useful
and interesting the topic was, and for that reason alone he
welcomed the report for having raised them.
11. However, he also had some concerns. In the introduction to the report, the Special Rapporteur stated that
he would follow the recommendations of the Working
Group established the previous year. The problem was
that he had followed the recommendations only in part.
The Working Group’s report contained seven recommendations.3 He would examine the seventh report in the light
of five of those seven recommendations.
12. To begin with, the Special Rapporteur should have
adhered more strictly to the definition of unilateral acts
contained in recommendation 1 (paragraph 2 of the
3
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seventh report). In the first place, the authors of the acts
of interest to the Commission could only be States. It was
not appropriate to deal in the report with declarations
made by international organizations or non‑State entities. He endorsed Ms. Xue’s comments in that connection: declarations made by legal entities whose status was
controversial did not fall within the scope of the study,
unlike those made by States with regard to such entities,
which certainly did. In the second place, the Special Rapporteur had several times expressed doubts as to whether
all the declarations referred to came under the scope of
the study. To be sure, given that the study was still in
its preliminary stage, the Special Rapporteur had quite
rightly cast the net wide. However, for each of the forms
of conduct described, he should have adhered to the definition adopted by the Working Group. It would also have
been better not to refer to acts that were not declarations,
at least in the context of unilateral acts stricto sensu in
accordance with recommendation 1, such as the referral
of cases to international tribunals or bodies.
13. Moreover, if such declarations were not intended to
produce legal effects—surely the crucial element of the
definition adopted by the Working Group—they were
not relevant to the topic. However, in order to determine
whether such was the intention, it was not enough merely
to cite the declarations: account must also be taken of their
context, both ex ante (circumstances of and reasons for
the declaration) and ex post (did the addressees consider
that the author intended to make a binding declaration, or
had States other than the addressees stated positions in
that regard?). One of the great weaknesses of the report
was that it provided next to no information of that type.
That would of course have been a difficult exercise, given
the very large number of examples in the report; perhaps,
though, it would have been better to provide fewer examples and to describe their context in greater depth.
14. Lastly on recommendation 1, like Mr. Matheson, he
was at a loss to understand why one of the Special Rapporteur’s main conclusions was that the Commission should
define the term “unilateral act”, given that the Working
Group had already provided a working definition.
15. As the Working Group’s Chairperson, he congratulated the Special Rapporteur on having followed its recommendation 2 to the letter by including in the report two
parts dealing respectively with forms of State conduct
other than declarations which might produce legal effects
similar to those of unilateral acts, and with silence and
estoppel. However, it had clearly not been a good idea to
take on so many tasks simultaneously, for the sections of
the report on those subjects were less detailed and more
superficial, and the attempt to deal with unilateral acts and
forms of conduct similar to them in parallel simply gave
rise to confusion. The Commission should reconsider its
instructions to the Working Group, specifying that those
two questions should be dealt with only once work on unilateral acts stricto sensu had been completed.
16. On estoppel, he was adamant that the concept of
estoppel as found in common law could not be transferred
as such to the context of international law, at least not in the
very technical sense that it had in English law. Although
the concept of estoppel was to some extent accepted in

international law, albeit in a somewhat vague form, it in
no way resembled an act, but rather was the effect or consequence of an act. It should therefore be taken up under
the earlier parts of the report dealing with unilateral acts
stricto sensu and not under the sections devoted to forms
of State conduct. What was of interest to the Special Rapporteur was not the conduct of the State which reacted to
the declaration, but the fact that the declaration bound the
author State, which was then estoppel or precluded from
taking a position contrary to its original position. In that
respect, estoppel was of relevance to the Commission’s
purposes.
17. It would be premature to discuss recommendation 3, which concerned the results of the study. Recommendations 4, 6 and 7 concerning method could be
taken together. He noted that the Special Rapporteur had
touched upon the latter two only briefly, in paragraph 5
of the report. The thrust of those recommendations was
that in the seventh report the Special Rapporteur should
list, in as neutral a fashion as possible, all the relevant
raw material without attempting to draw any conclusions
concerning legal rules that might be deduced therefrom. It
seemed, however, that the Special Rapporteur had taken
a few short cuts. Instead of providing information that
would allow for an orderly classification of acts, he had
begun with a “ready‑made” classification, and, moreover,
had been unable to resist providing legal commentaries.
He had thus mingled the deductive method requested by
the Working Group with an inductive method based on a
good deal of approximation, and the result was not altogether convincing.
18. What might be termed the “teleological” classification of unilateral acts drawn up by the Special Rapporteur might be useful for teaching purposes, but it could
not yield useful conclusions and was more confusing
than illuminating, if only because a given act could come
under several categories. For example, the Belgian “apology” following the assassination of Patrice Lumumba
was cited as an instance of a promise, yet he doubted
whether it was a promise; it was surely more a recognition
of responsibility or a renunciation of a previous position.
Again, the United States “waiver” of its claim of sovereignty over a number of Pacific islands could, according
to context, also be deemed a recognition or a promise. The
same ambiguity was present in the frequent references in
the report to forgiveness of debt, which could be regarded
as a waiver, a promise or even, in the eyes of the beneficiaries, as a recognition of their rights. As for the declarations of neutrality discussed in paragraphs 176 to 178 of
the report, he wondered whether they were really notifications, as the Special Rapporteur asserted, or promises
(not to take part in armed conflict) or waivers (of the right
of recourse to armed force). Or were they simply claims,
without legal effects until they had been accepted?
19. There were no easy answers to such questions
and it had been incautious of the Special Rapporteur to
rely so heavily on a priori classifications. The Commission’s task, however, was not to resolve such ambiguities;
instead, it must identify what the various categories had in
common in terms of the legal regime applicable to them.
In that regard, he concurred with Mr. Daoudi.
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20. Recommendations 4 and 6 adopted by the Working Group—and subsequently by the Commission—had
requested the Special Rapporteur to include as much
information as possible on the author of the act and the
reactions of the other States or other actors concerned;
and on the reasons for the act, the competence of the
organ responsible for the act and other criteria for validity and the circumstances in which a unilateral commitment could be modified or withdrawn. In the light of
those recommendations, the seventh report ought to have
concentrated on—and dealt fully with—those questions
alone; yet, although containing a wealth of information
concerning State practice, it failed to systematically provide the contextual information that the Commission had
expected. In his view, the best course of action would be
to select the most topical examples, and those concerning
which the relevant information was readily available, and
then to draw up a comparative table, containing the following information in respect of each example: the author
of the act (including the organ of the State formulating the
act), its form, its object, its purpose or the reasons for it,
the addressees, their reactions, the reactions of third parties, any modifications, whether the act had subsequently
been withdrawn and any available information on its
implementation. The point of such a table would not be
to categorize unilateral acts by type, as the Special Rapporteur seemed overanxious to do, but, on the contrary, to
establish the common rules applicable to such acts.

that to exclude completely what was probably the most
frequent and the most significant example of a unilateral
act was somewhat drastic. Certainly, it would be premature to do so at what was still, after eight years, only a
preliminary stage of the Commission’s deliberations.
His suggestion would be to include one or two controversial examples of recognition of States in the proposed
table and to see whether those acts were of such a nature
as to justify their exclusion. Mr. Brownlie’s suggested
approach was based on a priori assumptions and would
militate against the “naive” approach that he himself
advocated. He agreed, however, that the Commission
must take care not to focus unduly on such acts: although
they were the most numerous and accessible examples of
unilateral acts, there was a risk that, in concentrating on
recognition of States, the Commission might be unable to
see the wood for the trees.

21. The Commission had become increasingly obsessed
with setting up working groups. In the case of unilateral
acts, the possibility was worth considering, but such a
working group would need to select 20 or 30 examples,
taken from the report or elsewhere, of cases that might be
included in a table of the kind that he had described, each
member taking on one or two cases to help the Special
Rapporteur in his task, without endlessly trotting out the
same general ideas. There would be no point in setting up
such a group merely to mark time by drawing up yet more
general guidelines. Rather than that, it would be better to
abandon the topic altogether.

25. Mr. PAMBOU-TCHIVOUNDA said that he would
gladly roll up his sleeves, and take off his jacket, too, to
save the Commission’s work. The seventh report persuasively argued the case for not abandoning the topic. Nor
should recognition of States be excluded; he endorsed Mr.
Pellet’s remarks in that regard.

22. With regard to the question of the autonomy of unilateral acts, to which Mr. Pambou‑Tchivounda and Mr.
Economides continued to attach importance, he reiterated his view that there was no need for that criterion,
which, furthermore, did not figure in the working definition adopted the previous year. No unilateral act was completely autonomous: its legal effects were always based
on a pre-existing legal rule or principle; a “habilitation”,
in the Kelsenian sense of the term. A State might seek
to create legal effects by its declaration precisely because
it was authorized to do so by a general or special rule
of international law. To insist that unilateral acts must be
autonomous would raise a host of problems of delimitation. He would prefer an approach less dependent on
preconceptions.
23. Mr. Brownlie had urged the Commission to exclude
the question of recognition of States from the scope of the
topic. While recognizing that it posed its own problems—
as he had said during discussions on the sixth report,4
which had been largely devoted to recognition—he felt
4
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24. The Commission had two options: it could roll up
its sleeves and strive collectively to assist the Special
Rapporteur, or it could acknowledge that it was failing
to make any progress and could abandon the topic. He
would greatly regret the latter outcome, both because it
would be an admission of defeat and because he persisted
in thinking the topic useful and interesting. However, the
Commission must sometimes recognize its limitations.
The time had come for it to face up to its responsibilities.

26. Mr. ECONOMIDES said that in his view, the definition contained in recommendation 1 of the Working
Group covered all unilateral acts, whether autonomous or
not, including acts formulated by virtue of a treaty; however, the Commission obviously did not need to duplicate its work on treaty or customary law in the context of
the present topic. The aspect of unilateral acts that was
of interest to the Commission was that they could play a
role similar to that of treaty provisions or customary law,
in that they created legal obligations. The Commission
should therefore restrict itself to autonomous unilateral
acts as sources of international law, excluding all those
acts that were linked to treaties, custom or the acts of
international organizations.
27. Mr. PELLET said that while he saw some merit in
Mr. Economides’s comments, to study unilateral acts as
sources of law was to beg the question. The whole point
was to determine whether unilateral acts were or were not
sources of law. There seemed little point in straying into
topics such as reservations to treaties, although the jurisprudence of ICJ concerning declarations of acceptance of
its jurisdiction as compulsory might perhaps need to be
closely considered. Above all, the Commission should be
pragmatic; it should not rule out considering specific unilateral acts such as notifications concerning the delimitation of a territorial sea or of an exclusive economic zone.
An examination of State practice would serve the Commission better than any preconceived model.
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28. Mr. MOMTAZ said he regretted that the topic was
not to cover the subsequent practice of treaties. At the
United Nations Conference on the Law of Treaties, a draft
provision relating to subsequent practice of treaties had
been deleted in order to retain the integrity of treaties.
Treaty provisions were not, however, always clear, with
the result that they were open to interpretation, often in
the form of a unilateral act that gave an extensive interpretation of the treaty, and sometimes in the form of a protest.
Such acts led to the progressive development of international law. It would be a pity if the Commission failed to
take advantage of the opportunity to consider subsequent
practice in the context of the topic.
29. Mr. BROWNLIE said that an approach centring on
unilateral acts of States as sources of international law
would be ill-advised; he also cautioned against dealing
with treaty relations and against the facile use of treaty
analogies. More progress might be achieved if the distinction drawn some years earlier by Mr. Simma between
acts creating obligations and acts reaffirming rights were
borne in mind. He agreed to a great extent with what Mr.
Pellet had said about classification, although it was in any
case unclear on what basis such a classification should
rest, because no unitary concept of unilateral acts existed
in either doctrine or practice and there was therefore no
single, all-inclusive rationale behind unilateral acts. The
subject matter of unilateral acts could encompass overlapping issues, as had been demonstrated with respect to the
Nuclear Tests cases, where ICJ had invoked the principle
of good faith, whereas the Special Rapporteur, in his sixth
report, had seen those cases as turning on the question of
promise. Such overlapping was not, however, a matter for
concern.
30. While it would indeed be appropriate to study recognition within the context of unilateral acts, he personally took the view that recognition of States and Governments should be excluded, involving as it did not only the
concept of recognition, but also the criteria of statehood, a
nice question which the Commission did not have the leisure to investigate. Moreover, since the General Assembly
had not yet asked the Commission to take up the subject
of the recognition of States and Governments, it would be
overstepping its mandate were it to do so.
31. He was in favour of conducting an expository study,
possibly using the same methodology as had successfully
been employed in the field of the fragmentation of international law. Firstly, rather than Mr. Pellet’s proposal for a
table, he favoured selecting a menu of topics by extracting
certain principles and sub-principles from case law. They
might include: the concept of an assurance or promise
intended to create legal relations with a particular State or
States, the rationale for which was the principle of good
faith and the example the Nuclear Tests cases; an assurance or conduct creating a situation involving reliance
by another State—i.e. estoppel—which ICJ had recognized as forming part of international law in the North
Sea Continental Shelf case and the Gulf of Maine case;
claims to legal rights; acceptance or acquiescence by conduct including silence and protest (the Temple of Preah
Vihear, Arbitral Award Made by the King of Spain and
Great Belt cases); and, lastly, express acts of renuncia-

tion or disclaimer, of which the Ihlen declaration5 would
be a possible example. Emphasis should be placed on the
rationale behind each separate type. One of the benefits
of focusing on cases heard by ICJ was precisely that the
Court was interested in the rationale.
32. A typology consisting of an ad hoc list of sub-principles which should each be studied separately might
overcome the one remaining difficulty occasioned by the
fact that, while the precipitating event was the only truly
unilateral aspect of the acts in question, context and antecedents were also legally significant.
33. Ms. XUE, addressing the question of whether recognition of States and Governments should form a special
topic for study, said that although it was an issue which
was very frequently encountered in practice, an unduly
legalistic approach to the recognition of States had been
adopted in the past, with the stress placed by such eminent
authors as Lauterpacht and Chen on the criteria for de facto
or de jure recognition. While the theory of recognition
was extremely complex, she noted that the Government
of the United Kingdom had recently moved towards the
practice of establishing diplomatic relations with a new
State or Government without giving it formal recognition. The trend in State practice was therefore to treat recognition primarily as a political decision. However, that
political decision produced legal effects in international
law and, for that reason, the question which often faced a
Government was not what criteria it should apply in order
to decide whether to recognize an international entity, but
what the legal effects of recognition or non-recognition
would be. Even when constitutive theory had prevailed,
political considerations had sometimes made recognition
impossible, although all the theoretical criteria had been
met. In her view, the Commission should therefore examine the legal effects of recognition or non-recognition.
34. Mr. Sreenivasa RAO said that because, at the previous session, the Working Group had instructed the Special Rapporteur to concentrate on State practice, he had
merely listed a series of acts, which he had not had time
to sort according to relevance. The proposal to focus on
the autonomous nature of unilateral acts was a barrier
to further progress; the Commission should concentrate
instead on the effects of the acts in question and on the
circumstances in which they would give rise to legal obligations for the author and legal rights for the addressee. It
should focus, not on the stone thrown, but on the ripples it
created. An expository study would be the most effective
method of dealing with the topic.
The meeting rose at 11.30 a.m.

5
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2818th MEETING
Friday, 16 July 2004, at 10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Brownlie, Mr. Candioti, Mr.
Chee, Mr. Comissário Afonso, Mr. Daoudi, Mr. Dugard,
Mr. Economides, Mr. Fomba, Mr. Gaja, Mr. Galicki, Mr.
Kabatsi, Mr. Kemicha, Mr. Kolodkin, Mr. Koskenniemi,
Mr. Mansfield, Mr. Matheson, Mr. Momtaz, Mr. Niehaus,
Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa Rao,
Mr. Rodríguez Cedeño, Mr. Sepúlveda, Ms. Xue, Mr.
Yamada.

Unilateral acts of States (continued) (A/
CN.4/537, sect. D, A/CN.4/5421)
[Agenda item 5]
Seventh report of the Special Rapporteur (concluded)
1. Mr. KOSKENNIEMI thanked the Special Rapporteur
for his detailed overview of State practice in respect of
unilateral acts and recalled that there was no analysis in
the report (A/CN.4/542) of that practice because that had
been the Commission’s wish. He also expressed his sympathy for the Special Rapporteur, who had been pushed in
different directions by the Commission and had attempted
to adapt by changing the thrust of his work without ever
seeming to satisfy all the members. He had started off
with an abstract codification, had then come up with a
hybrid between codification and analysis and, thereafter,
had adopted a purely descriptive approach. Mr. Pellet had
wanted a contextual analysis of practice and Mr. Brownlie had wanted to dispense with recognition because recognition was such a specific notion. He wondered how
the Special Rapporteur could take all those suggestions
into account. In view of those difficulties, he was of the
opinion that the best solution for the Commission was to
present its work on unilateral acts as an expository study,
as Mr. Matheson had suggested at earlier meetings: it was
not possible and perhaps not desirable to codify such a
topic.
2. To begin with, he repeated the comment that he had
made at the last session: the problem with the topic was
that it did not describe a legal institution. That was more
or less what several members had said at earlier meetings.
Both Mr. Pellet and Mr. Daoudi had drawn attention to the
absence of a régime légal on unilateral acts and the need
to have one, while Mr. Brownlie had said what was lacking was a unitary concept. A legal institution existed in
terms of facts and concepts because it brought together a
set of facts that would otherwise have nothing in common.
At the national level, marriage and contract, and similarly,
at the international level, State succession, treaties, State
responsibility and the right of innocent passage were legal
institutions. Codification consisted in formulating relevant
concepts. In its work on unilateral acts, the Commission
did not describe any set of concepts; it merely referred to
1
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facts without organizing them, without establishing links
between them. In that respect, its approach was different
from the one adopted for topics such as State succession,
and from what should be done for some institutions that
did come under the topic of unilateral acts, such as promise, waiver, recognition and estoppel. Those were institutions in the sense that he had indicated. In principle, it
should be possible to codify them separately, but, in fact,
that was not desirable. For instance, in the case of promise, there was nothing to codify: a promise was binding
by its very nature, but there was no need for codification
to say that if one made a promise one was bound by it.
It was true that the Commission might itself establish a
legal institution by extracting from State practice a limited number of elements classified as binding and with
common legal effects, under the heading of “unilateral
acts”. To that end, it might use two criteria: the first would
be the will of the author State of the act or the declaration
that the act should produce legal effects or, as ICJ had
pointed out in the Nuclear Tests cases, a non-will‑related
criterion such as good faith, legitimate expectations and
so on. There were three good reasons for not adopting the
first criterion. Firstly, no State would agree to be legally
bound by its actions or its declarations without a quid pro
quo, but, if seen from that point of view, the topic would
fall outside the framework of unilateral acts. Secondly, it
was often difficult to determine the will of States. In the
Nuclear Tests cases, when French officials had stated that
France no longer needed to carry out its test programme,
none of them had thought that they were binding the
country by such statements; and, what was more, everyone had vehemently denied that that had been France’s
will. Thirdly, the will of States fluctuated over time. If
a State was to change its mind, then a purely voluntarist
view of unilateral acts would no longer be able to explain
why it should be held bound.
3. The second criterion the Commission might adopt
to create a legal institution was that of unilateral actions
which produced effects irrespective of the will of their
authors. In the Nuclear Tests cases, ICJ had been faced
with an awkward situation: it had seemed that the French
officials had not been thinking about the law when they
had made the statements in question, but the fact was that
Australia and New Zealand had needed to know what to
expect and the Court had therefore considered that France
was bound by its statements regardless of what it might
subsequently want because it was necessary to maintain
confidence and protect legitimate expectations for the
smooth running of international relations. If the Commission followed that second approach, it would not succeed
for the simple reason that the “legitimate expectations” of
a State vis-à-vis another State were difficult to grasp and
in a state of constant flux.
4. For all those reasons, he considered that the topic of
unilateral acts did not lend itself to codification and that
the only solution, both for the Commission and for the
Special Rapporteur, was to present the work in the form
of an expository study.
5. Mr. PELLET said that Mr. Koskenniemi’s statement
had brought the Commission back to where it had been
in 1997, when it had been wondering whether to include
the topic of unilateral acts in its agenda. If he had been
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present at that time, Mr. Koskenniemi might have persuaded the members, but, now, he had to come around
to the idea that the topic was on the agenda. His idea of
drafting a preliminary report after seven years of study
was rather odd.
6. In any event, Mr. Koskenniemi’s reasoning was
basically flawed. In the Nuclear Tests cases, France had
always claimed that it had not wanted to make a binding
commitment, but the Court had considered that it had. Personally, he thought that the Court’s ruling had been a bad
one, not because of any fierce sense of legal nationalism,
but because the Court had tried to get itself out of a bad
situation in a questionable way. Regardless of whether the
decision was a bad one, however, the Court had taken the
view that France had wanted to make a binding commitment. Mr. Koskenniemi’s analysis was thus wrong.
7. Mr. Koskenniemi took the view that unilateral acts
did not have enough in common to constitute legal institution. That was begging the question, however, because
that was exactly what the Commission had to establish
and he personally took the completely opposite point of
view. While it was interesting to know how States could
make binding commitments when they wanted the same
thing, it was also interesting to consider how they could
make binding commitments when they expressed their
will unilaterally. Those two ways of expressing will corresponded to two separate legal institutions. Just as there
were treaty laws, treaty‑contracts, bilateral and multilateral agreements, human rights treaties, trade treaties and
good‑neighbourliness treaties, there were unilateral acts
which could be in a different form and for a different purpose, but which produced common effects.
8. Mr. Koskenniemi had also pointed out that there was
no point in codifying promise, for example, because, by
definition, it expressed the will to be bound. However, the
same could be said of a treaty and it was nevertheless very
useful to codify treaties. It was true that there were many
more treaties than unilateral acts, but one need only read
the Special Rapporteur’s report to realize that there was
all the same a fair number of unilateral acts, too, and that
in their diversity lay some unity.
9. He nevertheless agreed with Mr. Koskenniemi on one
point: the Commission should not confuse acts through
which States were bound because they wished to be with
conduct through which States were bound without an
expression of their will. The Commission would make
progress if, at least initially, it admitted that the topic was
indeed the way in which States could or were likely to be
bound through a unilateral expression of their will.
10. Lastly, he pointed out that the French expression
“régime légal” used by Mr. Koskenniemi was inappropriate and that reference should, rather, be made to a régime
juridique, since légal referred to legislation and juridique
to a legal system.
11. Mr. PAMBOU-TCHIVOUNDA said that, at the
preceding session, he had already drawn attention to Mr.
Koskenniemi’s surrealistic approach, which was based on
the principle of denying the existence of unilateral acts of
States. The Commission might eventually allow itself to

deny that existence, but it would certainly not be followed
by the international community, which had endorsed the
Commission’s mandate on the topic of unilateral acts.
12. Mr. Koskenniemi had, moreover, got mixed up in
his arguments. Having elaborated at length on the reasons
why there was no cause to attempt codification, he had
backtracked by stating that some aspects could be codified. “Some aspects” would need to be clearly identified,
and that would not be in keeping with the idea that unilateral acts were merely a fiction. The other reason mentioned by Mr. Koskenniemi was that unilateral acts were
not an institution. But what was an institution? Should
it be viewed from the standpoint of a legal system, sociology, philosophy, custom or national law? There were
many institutions under international law. They were procedures and techniques intended to perform a function.
However, unilateral acts had an object and even a purpose. For all those reasons, he did not see how he could
support Mr. Koskenniemi’s views.
13. Mr. FOMBA said that he begged to differ with Mr.
Koskenniemi. Even if unilateral acts were not a legal
institution, there was nothing to prevent the Commission
from turning them into such an institution.
14. Mr. DAOUDI said that the Commission should not
adopt too rigid a view of legal institutions because they
could change: some could come into being, while others
could disappear. The Special Rapporteur had provided
an exhaustive survey of the extremely diverse practice of
States and it would appear that Mr. Koskenniemi feared
that the codification of the topic might spark a negative
reaction from States. It might, but that must not stop the
Commission from carrying out its mandate in respect of
a concept that was firmly anchored in legal theory. The
framework for further investigation of the topic which Mr.
Pellet had proposed at an earlier meeting should be helpful to the Special Rapporteur, who could tell the Commission at its next session whether there was a rough draft of
a legal regime governing unilateral acts.
15. The CHAIRPERSON, speaking as a member of the
Commission, said that he was unable to share Mr. Koskenniemi’s opinion that a unilateral act was not an institution
of public international law. His view was, rather, that it
was an institution which was essential to the functioning
of many areas of public international law. The ratification of an international treaty was a good example in that
regard. Without unilateral acts, moreover, there would be
no customary international law.
16. In fact, the real problem was whether a unilateral
act was an autonomous act as defined by Mr. Economides
or whether it derived its legitimacy and its effects from
an exogenous instrument or institution, such as a treaty,
custom or the principle of good faith. In other words, did a
unilateral act exist as a source of public international law
or was it necessary to study the various unilateral acts frequently encountered in virtually all fields of international
law, such as the law of treaties, the law of the sea (for
example, declarations demarcating maritime zones), the
law of war (declarations of war) and diplomatic and consular law (declaration of a diplomat as persona non grata)?
He suggested that more research should be conducted in

Back to the contents

2818th meeting – 16 July 2004

a working group in order to ascertain whether some common features of unilateral acts could be codified.
17. Mr. BROWNLIE said that Mr. Koskenniemi’s statement had the merit of having brought to light the marked
differences of opinion within the Commission. According
to one position, that of Mr. Koskenniemi, the topic of unilateral acts did not exist. The rational outcome of such an
argument would be for the Commission to make a statement to that effect, noting that the topic was non-existent.
According to the opposite school of thought, which was
roughly that defended by the Chairperson, there were
many categories of unilateral acts which had been duly
recorded by legal writers and confirmed by case law. He
personally was in favour of a position midway between
the two. Somewhere in the middle was something which
was more difficult to label and that was why the only
modus operandi offering some hope of progress would be
to conduct a thematic study or group of studies.
18. Mr. CHEE said that he had been startled by Mr.
Koskenniemi’s comments. The existence of unilateral
acts as an institution was attested by some leading cases,
such as the Nuclear Tests cases and the Frontier Dispute
case; by the case law of arbitral tribunals, as expounded
in an article written by Bowett,2 who had also cited Lauterpacht and the work of Jennings; and, of course, by
State practice, as the Special Rapporteur’s seventh report
showed. He wondered whether Mr. Koskenniemi knew
anyone apart from himself who thought that the institution of unilateral acts did not exist.
19. Mr. MOMTAZ said that Mr. Koskenniemi had to be
thanked for triggering a broad debate which should enable
the Commission to take a decision; for example, to set
up a working group to decide what direction the work on
the topic should take, as the Chairperson had proposed. It
would seem that the members of the Commission agreed
on two points: firstly, that unilateral acts existed and, secondly, that not all unilateral acts produced legal effects.
In those circumstances, the Commission’s work should
consist in identifying criteria for distinguishing between
unilateral acts which had legal effects and those which
did not, the basis for such work being the case law of ICJ
and State practice. For example, in the Frontier Dispute
case, ICJ had found that unilateral acts which did not have
a clearly defined addressee were not binding upon their
authors.
20. Mr. PAMBOU-TCHIVOUNDA said that he agreed
with Mr. Brownlie on the need for a midway position and
supported the approach that he had proposed.
21. Mr. KEMICHA said that he wished to adopt an ideological position: unilateral acts not only could be codified, but must be codified in order to avoid situations in
which diplomats said that, although the highest authorities of a given State had indeed made a declaration, they
did not deem it to have any legal value. It would be wise
to put an end to the irresponsibility which prevailed internationally and, to that end, a body such as the Commission had to codify the subject matter so that the addressees
of unilateral acts would know where they stood.
2

Bowett, loc. cit. (2815th meeting, footnote 14).
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22. Mr. GALICKI reminded the Commission that, at the
preceding session, it had adopted recommendations on the
scope of the topic and the method of work.3 As far as scope
was concerned, the Commission had decided to confine
itself to unilateral acts stricto sensu. As for the method
of work, it had been agreed that the Special Rapporteur
would produce as complete a presentation as possible
of State practice in respect of unilateral acts. Moreover,
recommendation 7 had requested the Special Rapporteur
in his seventh report not to submit the legal rules which
might be deduced from the material submitted, as they
would be dealt with in later reports, so that specific draft
articles or recommendations might be prepared.
23. Obviously, the way forward had been clearly
mapped out and the Special Rapporteur had followed the
Commission’s recommendations. The members of the
Commission should therefore be patient and more logical
in their criticism and they should give the Special Rapporteur an opportunity to continue his work.
24. Mr. KOSKENNIEMI said that, although he had
used the word “institution”, he could equally well have
spoken of a “régime juridique”; whatever the term used,
unilateral acts did not lend themselves to codification. The
subject might be suitable for progressive development,
but codification was neither possible nor desirable.
25. While he appreciated Mr. Kemicha’s desire to keep
a tighter rein on diplomacy, he personally did not agree
with that position. On the contrary, diplomacy had to be
allowed as much flexibility as possible.
26. Mr. ADDO said that the seventh report on unilateral acts matched the instructions that the Commission
had given the Special Rapporteur. He personally had the
impression that no one really had a precise idea of the way
forward.
27. In 1997, when the Commission had first taken up
the topic, he had been one of the few members who had
maintained that it was not ripe for codification. Of course
unilateral acts existed. Protest, recognition, estoppel,
waiver and notification were all unilateral acts which were
often in evidence in State practice, but they did not lend
themselves to codification. If the Commission met with
difficulties in studying the topic, that was the fault not of
the Special Rapporteur, but of the Commission, which, in
1997, had regarded the subject as fit for codification and
progressive development. It was therefore incumbent on
the Commission to help the Special Rapporteur draw up
a set of rules on unilateral acts, but, so far, it had scarcely
done so, notwithstanding all its deliberations of the matter
in a succession of working groups.
28. The Special Rapporteur and the Commission had
frequently drawn attention to the complexity of the topic
and to all the problems to which it gave rise. It was time
for the Commission to agree on the mandate of the new
working group that it was about to establish. Yet opinions
were extremely divided on the scope of the subject matter. Mr. Brownlie, for example, considered that recognition should be excluded from the study, while Mr. Pellet,
3

See 2811th meeting, footnote 2.
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Mr. Pambou‑Tchivounda and, to a lesser extent, Ms. Xue
thought the opposite. Divergent views also existed with
regard to estoppel, acquiescence and silence. The Commission seemed to have become stuck in a quagmire. He
had been tempted to propose that the Commission should
abandon the subject, but, out of consideration for Mr. Pellet, who thought that such a decision would be premature,
he would hold his peace.
29. Mr. RODRÍGUEZ CEDEÑO (Special Rapporteur),
summing up the debate on unilateral acts of States, said
that the declarations assembled in his seventh report were
classified according to how far they illustrated the existence of a unilateral act, the way it was formulated and
its effects. He acknowledged that the task had not been
straightforward and that the seventh report was no more
than a preliminary outline of the relevant State practice,
which should be followed up by a consideration of the
subsequent development of some of the acts mentioned
in the report and of others yet to be identified. As several members of the Commission had rightly observed, it
was not enough to list the various unilateral acts; attention
should also be paid to their development, their subsequent
history and their validity. That could be one of the themes
of the next report, which would have to attempt to answer
the questions contained in recommendation 6 adopted by
the Working Group established in the previous session.
30. Some members had commented on the structure of
the report, which was based on a classification of State
acts and conduct according to the precepts of current
theory. Obviously, the report’s classification system was
not the only one possible; it had been adopted largely for
practical reasons.
31. The acts considered in the report were difficult to
characterize. Some acts could clearly be characterized in
a number of different ways. Thus, a declaration of recognition could signify both waiver and promise. Regardless of the characterization of the act or the declaration,
however, what was important was that some State conduct could produce legal effects. It followed that legal
action could be taken against the author of declarations
having legal effects, if such declarations were formulated
with the intention of producing legal effects and if certain
validity criteria were met. In his view, certain principles
could be drawn from international practice as reflected in
the report. As some members of the Commission had suggested, it would be useful to analyse about 30 carefully
selected cases and see what criteria and principles could
be drawn from them.
32. The discussion at the current session had certainly
once again highlighted the complexity of the topic and
the difficulty involved in the codification and progressive
development of rules applicable to unilateral acts. It was
too soon to discuss the final form that the Commission’s
work should take, but the topic nonetheless deserved indepth examination, given its growing importance in international relations.
33. The Commission had once again been faced by the
problem of determining the nature of a declaration, act
or conduct by a State. The question was whether such
acts or declarations produced legal effects, or, to be more

specific, whether they were of a legal or a political nature.
In that regard, it had been observed that the most important factor in determining the nature of an act was the will
of the State to undertake a commitment. That could be
done only by using an interpretation based on restrictive
criteria, as ICJ had emphasized in several of its decisions.
34. There was no doubt that any act was unilateral at
the moment that it was formulated, but it could exist only
in the context of bilateral or multilateral relations, even if
they could not be characterized as treaty relations. In formulating a unilateral act, a State assumed an obligation or
reaffirmed a right and the addressee acquired a right, yet
the unilateral nature of the act was unaffected.
35. Some members of the Commission had said that a
definition of a unilateral act was unnecessary for the time
being and that the Commission should proceed on the
basis of the working definition adopted by consensus at the
preceding session. Certain members had again raised the
question of the autonomy of unilateral acts as a criterion
determining their definition. One member had expressed
the view that such a criterion partook of the very nature
of the act, while another had said that the autonomy of
the act depended on the uniqueness of its purpose. Yet
another had stated that the Commission had been right to
exclude the criterion from the working definition adopted
in 2003, given that any legal act was necessarily linked to
a pre‑existing rule, whether a treaty or a customary rule.
36. It had, however, been generally agreed that a unilateral act, stricto sensu, was an act that produced legal
effects, although some members considered that legal acts
were sources of international law, while others considered
them sources of international obligations. Either way, the
ultimate effect was the creation of international law.
37. Indeed, one member of the Commission had
expressed the view that it would be possible to identify,
from the practice described in the seventh report, the principles and rules applicable to unilateral acts, which could
themselves be divided into common or general rules and
specific or particular rules.
38. In the view of another member, the legal regime of
unilateral acts should be based on the State’s freedom of
movement and the security of legal relations. As another
member had said, reassurance should be given to States
that were apprehensive about adopting an excessively
broad regime which might limit their room for manoeuvre
in the context of international relations.
39. Another comment had been that it was important to
determine the circumstances or conditions in which a unilateral act might be amended or withdrawn. It had been
pointed out, in that context, that all acts could be revoked,
unless the author State decided otherwise. Another member, meanwhile, considered that some acts were irrevocable, such as those relating to recognition of borders.
40. Some members of the Commission had reiterated
the view that the Commission should, for the time being,
focus on unilateral legal acts stricto sensu, ignoring State
conduct that could produce similar legal effects. In that
regard, the importance of estoppel and acquiescence, and
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their relationship with unilateral acts, had once again been
emphasized.
41. With regard to recognition, he explained that when
turning to State practice with a view to preparing the seventh report, he had decided to devote several pages of the
report to declarations of recognition, on the grounds that
the study of the question would have been incomplete if
the act of recognition, related acts and the many problems
that they raised had not been considered. Admittedly, as
had been pointed out, that question did not form part of
the mandate conferred on the Commission by the Sixth
Committee. However, the task was not to consider recognition as an institution, but to study the acts or declarations of a State whereby it recognized a de facto or de jure
situation. There could be no doubt that those declarations
produced legal effects in inter-State relations and that
they were, furthermore, those most commonly encountered. The reference to acts of recognition could facilitate
the study of conditional unilateral acts and of the various
questions relating to the life of the act—its application,
modification and withdrawal—questions which would, as
some members had pointed out, have to be dealt with at
a later stage.
42. He noted that, like himself, a substantial majority of
the members of the Commission was concerned about the
future direction of work on the question. Some had made
the useful suggestion that a working group could be set up
with the task of formulating guidelines for the preparation
of the next reports. The Commission was faced with two,
possibly complementary, options. The first would be to
conduct a more thorough study of practice, investigating
specific questions such as the author of the act; the form,
object or subject matter of the act; the effect intended by
the State in formulating the act or its reason for so doing;
the addressee; reactions, both on the part of the addressee
and of third States; the conduct of the author State; and
subsequent developments with respect to the act, namely
its modification, withdrawal or implementation. Such
a study might, it had been suggested, enable rules governing the functioning of such acts to be identified. That
approach presupposed a decision that the final outcome
of the work would be the formulation of a set of draft
articles with commentaries. The Commission might also
study certain particular aspects of the question, drawn
chiefly from court decisions and arbitral awards, such as
guarantees or promises based on good faith; guarantees
or conduct instilling confidence in another State; estoppel
(for example, the North Sea Continental Shelf and Gulf of
Maine cases); claims concerning rights (right of passage,
exclusive economic zones); acceptance of or acquiescence in certain acts (silence); and express acts of renunciation or abandonment. As one member of the Commission had suggested, such an approach would lead to an
expository study on the question. In his view, those two
proposals were not contradictory, but would have differing objectives: without prejudice to the final form that the
result of the Commission’s work on the topic would take,
both proposals could be envisaged as a means of continuing the study of practice, to which his eighth report could
be devoted, with due account taken of all the comments
expressed on the seventh report, for which he thanked the
members.
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43. Despite its complexity and all the problems that
it raised, the topic was amenable to closer consideration so that its content and significance could be further
defined, regardless of the form that the final product was
to take. He proposed to prepare a new report, taking into
account any guidance to be offered during the debate on
the question or the conclusions or recommendations that
might be formulated by a working group, if the Commission decided to establish such a group during the present
session. In that case, the working group might have the
task of drawing his attention to examples deemed to be of
interest for purposes of analysis.
44. The CHAIRPERSON suggested that the Commission should establish an open-ended working group, with
three basic tasks: firstly, to select significant examples of
unilateral acts taken from the seventh report; secondly,
to analyse those examples in depth, in the light of their
characteristics, with a view to establishing an analytical
chart; and, thirdly, to assist the Special Rapporteur in pursuing his study of the topic. The working group would be
chaired by Mr. Pellet.
45. Mr. SEPÚLVEDA, expressing agreement with that
proposal, said that the working group’s terms of reference
had to be defined more precisely. A distinction should be
drawn between bilateral acts that were primarily political
in nature and those that were primarily legal in nature.
The working group should focus on the latter. In his opinion, the working group’s main concern should be to define
the legal effects produced by unilateral acts, since those
effects had not yet been determined.
46. The CHAIRPERSON proposed that the working
group’s terms of reference should be amended accordingly so that it would be clear that it was to select significant examples of unilateral acts of a primarily legal
nature.
47. Mr. ECONOMIDES said that two criteria must be
taken into account in selecting the examples to be studied. The first was the degree of autonomy of the act. A
non-autonomous unilateral act—an act performed in
accordance with a treaty or the law of an international
organization—therefore did not come within the scope of
the working group’s discussions because its effects were
governed either by the law of treaties or by the law of
each international organization. The second criterion concerned the legal consequences of the act. It was necessary
to ascertain whether a unilateral act created an independent legal obligation or whether it had other effects. Those
effects, separately from the obligations, should also be
clearly defined.
48. The distinction between political and legal acts was
of no great significance, since every legal act encompassed political aspects. Since that distinction depended
mainly on the State’s intention and was bound up with
the manifestation of its will, it was in principle hard
to draw.
49. Mr. DAOUDI said that the two criteria outlined by
Mr. Economides were extremely important. In order to
select meaningful examples of unilateral acts from the
seventh report, the working group would have to conduct an in-depth study, which presupposed the adoption
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of certain criteria drawn from the definition of unilateral
acts as it appeared in recommendation 1 made by the 2003
Working Group. The recommendation suggested that
there were two avenues to be explored: on the one hand,
acts which generated obligations and, on the other, treatybased acts. The working group should therefore be given
the task of re-examining the definition. A working group
chaired by Mr. Pellet would undoubtedly be able to pick
out the most appropriate examples.
50. He wondered whether the working group would
have enough time for a thorough examination of those
examples during the current session. Furthermore, recommendation 6 already spelled out the legal framework for
international unilateral acts.
51. Mr. MATHESON said he agreed that the working
group should choose only those examples which, generally speaking, matched the definition adopted at the previous session. Moreover, there was no question of asking
the working group to determine whether each specific act
really created legal obligations and what those obligations
were, for that was more the responsibility of the Special
Rapporteur.
52. Mr. CHEE said that the definition of unilateral acts
had been under consideration ever since he had joined the
Commission. The definition given in recommendation 1
did not pose any problems as far as he was concerned.
The issue should be approached by referring to the judgments of ICJ and of tribunals, as well as to the opinions
of distinguished writers. The working group should have
some leeway and should strive to determine the method to
be followed rather than the substance of the issue.
53. Mr. KEMICHA said that the plenary should endorse
the proposal to set up a working group chaired by Mr. Pellet. In cooperation with the Special Rapporteur, it would
be responsible for submitting proposals to the Commission on the course to be followed with regard to further
consideration of the topic. He believed that it should
build on the work which had been done at the previous
session and which was partially reflected in the seventh
report. He, too, thought that the working group should be
allowed some leeway and should offer the Commission
guidance in the very near future.
54. Mr. PELLET said that, having discussed the matter with the Special Rapporteur, he had agreed to assume
the task of chairing the working group, although he was
not really a candidate for it. In his view, the working
group must be open in all senses of the term—both in its
composition and in its attitude—and it must give itself
guidelines. Moreover, it must not have any preconceptions; it must select examples to be studied according to
the documentation available and the likelihood of finding information on the ex ante and ex post context. That
meant that its task would consist of an in-depth analysis of
those acts, since it was only thus that it could be decided
whether they were of a political or a legal nature. In short,
the working group must adopt an empirical approach and
not start with preconceived ideas.
55. He considered that the working group must be open
to all members, although he stressed that it should be a
study group and not a discussion group. The members

who decided to be part of it must therefore be ready to do
some extra research based on the preceding year’s report,
rather than starting from scratch. With that in mind, the
working group could deal first of all with acts intended
to produce legal effects, without calling into question the
conclusions reached at the preceding session. It should
also meet as soon as possible in order to decide on its
working methods. Like Mr. Daoudi, he considered that it
would be unrealistic to hope for definitive results during
the current session. The working group should therefore
continue its work after the end of the session by electronic
means so as to help the Special Rapporteur draft a report
which, in his view, would give full effect to recommendation 4, something the seventh report did only partially.
56. The CHAIRPERSON suggested that a working
group should be set up and chaired by Mr. Pellet; its task
would be to select and analyse examples of unilateral acts
on the basis of work done so far by the Commission, the
Special Rapporteur’s reports and ideas put forward in plenary. The working group, which should have the necessary scope to perform its task, should also be responsible
for providing the Commission with information on how to
continue the study of the topic. If he heard no objection,
he would take it that the proposal was acceptable to the
Commission.
It was so decided.
Organization of work of the session (continued)*
[Agenda item 1]
57. Ms. XUE (Chairperson of the Planning Group)
announced that the Planning Group would be composed
of Mr. Brownlie, Mr. Candioti, Mr. Chee, Mr. Comissário
Afonso, Mr. Dugard, Mr. Fomba, Mr. Gaja, Mr. Galicki,
Mr. Kabatsi, Mr. Kemicha, Mr. Kolodkin, Mr. Koskenniemi, Mr. Mansfield, Mr. Matheson, Mr. Melescanu,
Mr. Niehaus, Mr. Pambou‑Tchivounda, Mr. Pellet, Mr.
Sreenivasa Rao, Mr. Rodríguez Cedeño, Mr. Sepúlveda
and Mr. Yamada. Members whose name had not been
mentioned could, of course, take part in the work of the
Planning Group.
The meeting rose at 1.10 p.m.
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Cooperation with other bodies (concluded)*
[Agenda item 10]
Statement
Committee

by

the

Observer

for

the

Inter-American Juridical

1. The CHAIRPERSON welcomed Mr. Felipe Paolillo,
Observer for the Inter‑American Juridical Committee,
and invited him to take the floor.
2. Mr. PAOLILLO (Observer for the Inter-American
Juridical Committee) said that although the Committee
was sometimes seen as the younger sibling of the International Law Commission, he would hesitate to describe
the relationship in that way; for, while the functions and
objectives of the two institutions were similar, they were
not identical. The Commission’s task was to promote the
progressive development and codification of international
law with a view to regulating the conduct of all States,
irrespective of their region, whereas the Committee’s
mission was to achieve the same goal at the level of the
region of the Americas and in the light of its particular
problems, legal tradition and regional interests and priorities. In addition, the Committee served as a consultative
body to OAS on legal matters and for the consideration
of legal issues relating to the integration of the developing countries of the continent and ways of harmonizing
their legislation. Furthermore, unlike the Commission, the
Committee devoted a great deal of its time to matters of
private international law: indeed, such matters had dominated its agenda in recent years. Lastly, the Committee
had the option of including items on its agenda on its own
initiative.
3. There were thus differences between the Commission and the Committee as to their competence and scope.
Yet his hesitation to describe the Committee as a younger
relative derived primarily from the fact that in two years’
time it would celebrate its centennial. Although it could
not claim to have functioned uninterruptedly throughout the whole of that period, its roots went back to 1906,
when the Third International Conference of American
States had decided to establish the Permanent Committee of the Inter-American Council of Jurists. In 1939, that
body had become known as the Inter-American Neutrality
Committee, and had taken its current name in 1948. Its
present operational structure dated back to the adoption of
the Protocol of amendment to the Charter of the Organization of American States (“Protocol of Buenos Aires”) in
1967. The Committee was thus older than the oldest institutions currently functioning within the United Nations or
any of the existing regional bodies. It would celebrate its
centennial in a fitting manner, with events including the
publication of a volume detailing its contribution to the
development of international law throughout its long history. That same topic would be the subject of the annual
course on international law to be held in 2006, to coincide
with the Committee’s August session.
4. In 2002, the Permanent Council of OAS had
instructed the Committee to examine the documentation
on the topic regarding the applicable law and competency
* Resumed from the 2816th meeting.
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of international jurisdiction with respect to extracontractual civil liability, bearing in mind the guidelines formulated by the Sixth Inter-American Specialized Conference
on Private International Law. The Council had likewise
instructed the Committee to issue a report on the subject,
drawing up recommendations and possible solutions,
for the Council’s consideration and the determination of
future steps. In its guidelines, the Conference had indicated that the purpose of the study would be to identify
specific areas revealing progressive development of regulation in that field through conflict-of-law solutions, as
well as a comparative analysis of national norms currently
in effect.
5. After having discussed the topic on the basis of reports
submitted, the Committee had concluded that because
of the complexity of the subject and the wide variety of
diverging forms of responsibility encompassed within
the category of “non-contractual civil liability”, it did not
seem feasible to attempt to draft a regional treaty to cover
that topic as a whole, and that it would be more appropriate initially to recommend the adoption of inter-American
instruments to regulate jurisdiction and choice of law with
respect to specific subcategories such as non‑contractual
liability for damage caused by traffic accidents and by the
manufacture and distribution of defective products (product liability). Those two areas were cited as being amenable to regulation through an inter-American instrument.
On the other hand, the Committee had felt that the elaboration of such an instrument to regulate non-contractual
liability arising from transboundary environmental harm
would present major difficulties. Lastly, the Committee
had concluded that the conditions were not yet ripe for
the elaboration of an inter‑American instrument dealing
with extracontractual obligations arising from acts committed in cyberspace. The Permanent Council had not yet
decided on the direction to be taken by the Committee’s
future work on that subject.
6. Another topic of private international law to which
the Committee had devoted considerable attention in
recent years was that of cartels in the scope of competition law in the Americas. Two members of the Committee
had submitted a report analysing different types of cartels, which were defined as groups of firms that engaged
in coordinated behaviour instead of competing. It had
divided them into “hard core”, export and import cartels
and it had reviewed the legislation and regulations on
competition in force in the countries of the hemisphere.
Consideration of the topic was a first step towards promoting more effective control over anticompetitive practices in the Americas and enhancing understanding of the
legislation and policies needed to regulate such cartels.
The relevant resolution adopted by the Committee indicated that the reports on the topic were to be distributed to
the competent authorities in member States and encouraged member States to give top priority to the adoption
and application of competition laws and to reach agreements on extending inquiries, cooperation and exchange
of information on matters relating to competition.
7. The Committee had recently begun considering the
legal aspects of compliance within States with decisions
of international courts or tribunals or other international
organs with jurisdictional functions. The topic had been
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suggested by the President of the Inter‑American Court of
Human Rights, who had cited cases of non-compliance by
some States with the Court’s decisions, particularly those
involving the introduction of legal reforms. The Committee was in the initial stages of its work, which involved
gathering information, for which purpose a questionnaire
had been prepared covering domestic legislation in force
governing conditions and procedures for complying with
decisions of international tribunals as well as the practice
of States in actually implementing such decisions. Most
countries had regulations on compliance with decisions
of foreign national courts but not on decisions of international courts. On the basis of information being provided by States, the Committee intended to evaluate the
domestic legislation in force in the countries of the region,
practice regarding the procedures and modalities for compliance with decisions, and cases of non-compliance and
their causes, including the difficulties most often encountered by the countries concerned. It would then discuss
what type of measures could be adopted or recommendations made to ensure faithful and rapid compliance by
countries of the region. The purpose of the study was thus
essentially to strengthen the international jurisdictional
regime at the inter-American level.
8. The Committee had concerned itself with the topic
of inter-American security for many years, although
its focus had changed in line with changes in the international arena. In the Americas, regional instruments
supplemented the rules set out in the Charter of the
United Nations and other universal instruments. Perhaps
the most important of those regional instruments was the
Inter-American Treaty of Reciprocal Assistance. However, in addition to the fact that only 15 of the 34 members
of the inter‑American system were parties to it, the Treaty
appeared not to offer an adequate and effective response
to contemporary threats to international peace and security. Some believed that the Treaty should be replaced by
a more up-to-date instrument.
9. At various meetings, the States of the region had
acknowledged that the sources and nature of threats to
peace and security had diversified in recent years and that
traditional approaches to dealing effectively with such
threats should consequently be adjusted in the light not
only of the political and military dimensions of the problem, but also of its economic, social and environmental
dimensions. Accordingly, OAS had convened a Special
Conference on Security, that had been held in Mexico
City in October 2003 and had resulted in the adoption
of a Declaration on Security in the Americas. The Committee was currently considering how to approach the
problem in order to contribute to the work of updating
the inter‑American security system on the basis of that
Declaration. An effort was being made to systematize the
regulations in force on the American continent, whether
universal, regional or subregional, in order to see whether
they were in line with the principles set out in the Declaration and to identify areas amenable to progressive
development. During the initial discussions on the subject
it had been pointed out that whatever direction the study
might eventually take, the multidimensional nature of
hemispheric security emphasized in the Declaration must
be taken into account, which, in turn, would lead to the

consideration of issues such as the eradication of poverty,
human security and humanitarian intervention.
10. Some OAS member States had pointed to the need
to adopt a new inter‑American convention against racism
and all forms of discrimination and intolerance. The Committee had submitted a preliminary report to the General
Assembly of the Permanent Council in which, having
reviewed the relevant regional and international instruments, it had identified areas that could be the subject of
regional regulation without leading to duplication, redundancy or conflicts with existing international rules. The
report pointed out specific areas that could be the subject of a treaty or other instrument, such as strengthening
oversight and compliance mechanisms for the obligations
under human rights treaties; protection of the rights of
specific, particularly vulnerable groups, such as indigenous populations; and contemporary forms of racism and
racial discrimination, including the use of electronic communication and information media to promote racism.
The topic remained on the Committee’s agenda pending a
decision by the Permanent Council or the General Assembly on the matter.
11. Other topics on the Committee’s agenda included
“Right to information: access and protection of information and personal data”; and “Improving the system of
administration of justice in the Americas: access to justice”. Under a resolution adopted by the General Assembly of OAS in June 2004, in the context of joint efforts to
combat corruption and impunity, the Committee was to
prepare a report on the legal effects of giving safe haven
to public officials and persons accused of crimes of corruption after having exercised political power, and on
cases in which appealing to the principle of dual nationality could be considered fraudulent or an abuse of the
law. The General Assembly of OAS had also requested
the Committee to contribute to the preparatory work for
the Seventh Inter-American Specialized Conference on
Private International Law. It had also decided that, in the
context of its agenda item “Application of the Inter-American Democratic Charter”, the Committee would analyse
legal aspects of the interdependence between democracy
and economic and social development.
12. Lastly, he noted that the course on international law
that the Committee had been organizing annually for over
30 years had again been held in 2003, on the theme of
“International law and the maintenance of international
peace and security”. The course had been attended by 49
students from across the continent and 24 professors from
American and European countries.
13. Mr. MOMTAZ said that the new item on the Committee’s agenda, “Legal aspects of compliance with decisions of international courts or tribunals”, was of great
importance, particularly in view of the growing number
of international courts. Had any mechanisms been envisaged to ensure such compliance? Specifically, were any
countermeasures by members of OAS against recalcitrant
States being contemplated?
14. Mr. RODRÍGUEZ CEDEÑO said that it was always
a pleasure to welcome members of regional legal institutions for the purpose of cooperation and exchange of
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information. The Committee’s agenda was rich in truly
interesting subjects, such as extracontractual civil liability
with specific reference to traffic accidents and dangerous
products, and the possibility of elaborating a new treaty to
replace the Inter-American Treaty of Reciprocal Assistance. The study of the legal effects of giving safe haven
to persons who had exercised political power was also
important. He would like to hear more about how that
work related to the Inter‑American Convention against
Corruption: for example, whether it was to take the form
of a protocol to that Convention, the background of the
topic and how it was being addressed.
15. Mr. BAENA SOARES said that there was a need
to draft a new instrument on security in the Americas, in
view of the fact that the Declaration on Security in the
Americas adopted on 28 October 2003 at the Special Conference on Security held in Mexico was not confined to
narrow considerations of military security. He would also
like to know more about measures to be taken to combat
corruption, especially the use of safe havens by public
officials, a matter that affected not only inter-American
relations and the situation in the countries of the Americas, but was also bound up with the scourge of international organized crime.
16. Mr. GAJA asked whether the Committee had considered the question of possible extraterritorial effects of
national or regional anti-trust instruments
17. Mr. AL-MARRI wished to know whether any practical steps had been taken in the field of judicial reform
in the Americas and whether the Observer for the InterAmerican Juridical Committee could provide examples
of reforms designed to increase the impartiality and independence of the judiciary, which might serve as useful
examples for other parts of the world.
18. Mr. NIEHAUS concurred with the Observer for
the Inter-American Juridical Committee that the InterAmerican Treaty of Reciprocal Assistance had become
obsolete, since it was not designed to counter the types of
aggression and insecurity which the continent and indeed
the whole world faced in the twenty-first century. As the
drafting of a new treaty would be complicated, he wondered if any thought had been given to amending the old
treaty in such a way as to permit collective action in the
Americas to fight terrorism and drug trafficking, or to protect the environment.
19. Mr. PAOLILLO (Observer for the Inter-American
Juridical Committee), replying first to the question put by
Mr. Momtaz, said that no country in the Americas currently had any legislation guaranteeing the implementation of judgements by international courts or tribunals,
although almost all States had legislation governing the
implementation of foreign courts’ decisions. The matter
was, however, being reviewed and the Committee had
received numerous responses to a questionnaire that it
had circulated to States. In fact, the cases of non-compliance which had prompted the study had mostly concerned judgements relating to human rights violations
and, in that context, the establishment of countermeasures
to induce States to abide by courts’ decisions should naturally be contemplated. It was too early to say whether the
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Committee’s work on that topic would culminate in recommendations on the introduction of countermeasures. It
would be several years before any conclusions could be
reached. The subject had been taken up by the Committee
only the previous year and it was therefore just embarking
on its examination of the issue.
20. He was unable to provide any detailed information on the Committee’s mandate to look into measures
to combat corruption. The relevant resolution had been
adopted just one month previously and the Committee had
not had time to discuss it. The General Assembly of OAS
obviously wished to curb corruption, but the Committee’s
mandate was complex and required some elucidation.
21. Turning to Mr. Gaja’s question regarding the extraterritorial scope of a possible regional instrument on cartels, he explained that the extensive study to which he had
referred had been descriptive in nature and had led to a
recommendation to OAS member States that they should
formulate or strengthen national legislation on the subject
with a view to controlling and punishing anticompetitive
practices. It had not, however, been felt that it would be
wise at that juncture to suggest the adoption of an interAmerican convention or treaty on the subject.
22. As for the Inter-American Treaty of Reciprocal
Assistance, he agreed that the time had come to seek a
fresh approach to security in the hemisphere. Amending
the old Treaty would be as difficult as drafting a new one.
Existing regional norms were being examined in order
to see where lacunae existed and how to deal with the
new threats to inter-American security, which stemmed
from environmental problems, corruption, organized
crime and drug trafficking, and efforts were being made
to ascertain what links existed between those issues. His
impression was that opinion among OAS member States
was moving in favour of drawing up a completely new
instrument.
23. In response to the question from Mr. Al-Marri about
judicial reform, he said that the Committee took the view
that work at the inter-American level to improve the judicial system was of secondary importance. It gave higher
priority to the organization of conferences of judicial
authorities. It had issued some general recommendations
which were mainly concerned with guaranteeing individuals’ access to justice through the wider dissemination
of information and the provision of education and financial assistance to ensure that justice was available to all.
Numerous studies on judicial reform which might be of
interest to other regions of the world had, however, been
carried out by other bodies in the Americas.
24. The CHAIRPERSON thanked the Observer for
the Inter-American Juridical Committee for his highly
informative statement and his replies to the questions put
by members of the Commission.
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Diplomatic protection1 (concluded)** (A/CN.4/537,
sect. B, A/CN.4/538,2 A/CN.4/L.647 and Add.1)

such, did not fit into his subject. The doctrine should not,
however, simply be ignored.

[Agenda item 3]

30. Mr. PELLET said that while he broadly concurred
with Mr. Brownlie, there was no reason why States should
not simply be asked to what extent they considered that
“clean hands” were a condition for the exercise of diplomatic protection.

25. Mr. DUGARD (Special Rapporteur) said that, since
the conference room paper that he had prepared on the
subject of “clean hands” and diplomatic protection had
only just become available in all language versions, it
might be best to defer discussion of the topic to the following session, provided that to do so would not delay the
adoption of the draft articles on first reading.
26. Mr. BROWNLIE said that it would be useful to hold
a preliminary discussion to determine whether the issue
of “clean hands” should be included in the topic of diplomatic protection. Mr. Pellet had been quite right in implying that it would be strange if the Commission produced
a report which made no reference to the “clean hands”
doctrine. It would also be helpful to obtain States’ views
on the matter.
27. Mr. KATEKA wondered if it would be possible to
hold a preliminary discussion on the subject, perhaps in a
working group, so that the matter could be reflected in the
report of the Commission to the General Assembly on the
work of its session.
28. Mr. PELLET endorsed the Special Rapporteur’s
suggestion. The Commission needed more time to reflect
on the Special Rapporteur’s paper, which raised complex
questions of substance to which a brief discussion in a
working group would not do justice. He suggested that
the chapter of the Commission’s report concerning specific issues on which comments by States would be of
particular interest should include a reference to the topic
of “clean hands”. That method of proceeding would not
delay the adoption of the draft articles on first reading and
the articles could subsequently be amended if necessary,
in order to include the issue of “clean hands”.
29. Mr. BROWNLIE said that while it would be wise
to obtain the views of States on the “clean hands” doctrine, it should be borne in mind that the concept was very
vague. There were very few instances in the case law
of ICJ and other tribunals where the claimant State, or
the individual in respect of whom diplomatic protection
was to be exercised, had engaged in illegal conduct. One
example which sprang to mind was the Nottebohm case,
where the main issue had been fraudulent naturalization.
The illegal conduct of the claimant State was not a simple subject, as it could arise as a matter of admissibility,
propriety or merits. Admittedly, States might be puzzled
by the omission of any reference to the doctrine of “clean
hands” in the report; for that reason it might be wise to
include an expository note in which the Special Rapporteur explained why the doctrine of “clean hands”, as

** Resumed from the 2806th meeting.
1
For the text of articles 1 to 10 of the draft articles on diplomatic
protection provisionally adopted by the Commission at its fifty-fourth
and fifty-fifth sessions, see Yearbook … 2003, vol. II (Part Two),
pp. 34–35, para. 152.
2
Reproduced in Yearbook … 2004, vol. II (Part One).

31. Mr. CANDIOTI, supported by Mr. CHEE, said that,
while he endorsed the suggestion that chapter III of the
report should contain a question addressed to States, the
terms of any such question should be dependent on the
outcome of at least a preliminary discussion within the
Commission.
32. The CHAIRPERSON said that the Commission
appeared to have two options: to postpone the debate to
the next session, meanwhile asking States for their opinions; or to set up a working group to discuss the issue at the
current session and then report back to the Commission.
33. Mr. BROWNLIE said that there was no need to for
a working group. It would surely be possible to frame a
simple, general question along the lines: “What do Governments consider to be the relevance of the doctrine of
‘clean hands’ to the subject of diplomatic protection?”
That would surely be the most satisfactory way of finding
out what States thought.
34. Mr. DUGARD (Special Rapporteur) said that a very
general question of the kind proposed by Mr. Brownlie
was unlikely to achieve the required purpose. One solution would be for him to draft a short statement on the
issue, to be read in conjunction with a question in chapter III of the report, to provide the Sixth Committee with
some indication of the problems associated with a topic
that was a good deal more complicated than it appeared.
It was important to consult States as soon as possible, so
that the second reading of the draft articles could be completed before the end of the quinquennium.
35. Mr. DAOUDI said that he was in favour of devoting half a day to discussing the working paper. The
Sixth Committee would thus have the benefit not only of
the Special Rapporteur’s views, but also of those of the
members of the Commission.
36. Mr. ECONOMIDES said that an important question of principle was involved: the Commission should
not address a question to States before it had itself taken
a position on the matter, either in plenary or in a working
group. He himself favoured the latter course.
37. Mr. MOMTAZ said that he was strongly in favour
of an in-depth consideration of the issue. The conference
room paper submitted by the Special Rapporteur had concluded that there was no need for a provision on “clean
hands” in the draft articles. Opinions were divided on that
conclusion and a decision must be reached by the Commission before the views of States were sought.
38. Mr. PELLET said that the time constraints were
such that it would not be feasible for the Commission to
discuss the question in depth before the end of the session.
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To set up a working group—which was in any case quite
unnecessary, since the working paper contained all the
information required—would protract the proceedings
still further. It would, on the other hand, be perfectly practicable for the Special Rapporteur to draft a brief summary of the issues involved, to be discussed in the context
of the adoption of the Commission’s report.
39. Mr. KABATSI concurred. The Special Rapporteur
was best placed to formulate an appropriate note, which
could then be considered when the Commission came to
adopt its report.
40. Mr. KATEKA said that what was most important
was to keep the Sixth Committee informed of the Commission’s deliberations.
41. Mr. ECONOMIDES suggested that the Commission’s report should contain a paragraph explaining the
precise course of events, namely that the Special Rapporteur had not covered the issue of “clean hands” in the draft
articles; that the Commission had questioned that omission; that the Special Rapporteur had prepared a conference room paper on the issue in which he concluded that
such a provision was unnecessary; and that the Commission had not taken up the issue for lack of time.
42. The CHAIRPERSON, summarizing the discussion,
suggested that the report of the Commission should contain an account of the proceedings, as proposed by Mr.
Economides; a request for the views of States; and an
explanatory note to be prepared by the Special Rapporteur. At the close of its fifty-seventh session, the Commission would report to the Sixth Committee on the final
outcome of its deliberations on the issue of “clean hands”.
It was so decided.
The meeting rose at 11.35 a.m.

2820th MEETING
Wednesday, 21 July 2004, at 10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Al-Marri, Mr. Baena Soares,
Mr. Brownlie, Mr. Candioti, Mr. Chee, Mr. Comissário
Afonso, Mr. Daoudi, Mr. Dugard, Mr. Economides, Mr.
Fomba, Mr. Gaja, Mr. Galicki, Mr. Kabatsi, Mr. Kateka,
Mr. Kolodkin, Mr. Koskenniemi, Mr. Mansfield, Mr.
Matheson, Mr. Momtaz, Mr. Niehaus, Mr. PambouTchivounda, Mr. Pellet, Mr. Rodríguez Cedeño, Ms. Xue,
Mr. Yamada.
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Reservations to treaties1 (continued)* (A/CN.4/537,
sect. E, A/CN.4/544,2 A/CN.4/L.649 and Corr.1)
[Agenda item 6]
Ninth report of the Special Rapporteur
1. Mr. PELLET (Special Rapporteur), introducing his
ninth report on reservations to treaties (A/CN.4/544),
recalled that, at the preceding session, he had put forward proposals for the definition of objections to reservations that had taken the form of three draft guidelines, 2.6.1, 2.6.1 bis and 2.6.1 ter. Those provisions had
met with a certain amount of criticism from members
of the Commission, some of which appeared to him to
be well founded. His original premise had been that
the meaning to be given to “objections”, which were
not defined in the 1969 and 1986 Vienna Conventions,
had to be specified in the Guide to Practice. The case
was thus one of the progressive development of the law
and it had seemed to him that the definition should be
based on the definition of reservations themselves. Draft
guideline 2.6.1 therefore focused on the intention of the
State or international organization that had formulated
the objection, just like reservations, which were defined
in draft guideline 1.1 and article 2, paragraph 2, of the
Vienna Convention on the basis of the author’s objective. During the discussion that had taken place within
the Commission at the previous session, a number of
members had indicated that that premise was artificial
and debatable. They had considered that the effects of
objections on article 20, paragraph 4 (b), and article 21,
paragraph 3, of the Vienna Conventions were vague and
ambiguous and that, in a great many instances, States
wanted their objections to have effects other than those
provided for by those texts. Such was the case with what
was known as the “super-maximum” effect, objections
by which States claimed to have a binding relationship
with the author of the reservation under the treaty as a
whole, including the provisions to which the reservation related. He personally continued to believe that the
validity of the effects that such objections were intended
to have reservations and objections produce was open
to question, since he was convinced that the entire law
of reservations was dominated by the consensus principle and the idea that States could not be bound against
their will: in formulating an objection, a State could not
oblige another State to be bound against its will.
2. Nonetheless, some States intended their objections
to produce such effects. Moreover, States sometimes
wanted their objections to produce effects which gave
rise to less criticism than those of “super‑maximum”
objections, but which were not provided for by the 1969
and 1986 Vienna Conventions. For example, a State
might indicate that it did not intend to be bound vis-à-vis
the reserving State, not only by the provisions to which
the reservation related, but also by a set of provisions
which were not expressly covered by the reservation.
* Resumed from the 2810th meeting.
1
For the text of the draft guidelines provisionally adopted by
the Commission to date, see Yearbook … 2003, vol. II (Part Two),
pp. 65–70, para. 367.
2
Reproduced in Yearbook … 2004, vol. II (Part One).
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The fact remained, however, that those particular objections went beyond what the Vienna Conventions provided with regard to the effects of objections. One of
the criticisms levelled against him at the previous session in relation to the definition that he proposed in draft
guideline 2.6.1, and the one that had most affected him,
had been that that definition prejudged the validity of
objections, as well as of their effects. He admitted that
he had been all the more in the wrong in that he had long
battled with certain members of the Commission about
the definition of reservations themselves in an attempt
to explain that it must in no way prejudge the validity
either of reservations or of their effects. It had thus been
to take account of that criticism that he had proposed
not referring the draft guideline in question to the Drafting Committee. The Commission had, moreover, asked
States about that and it was on the basis of the discussion
that had taken place the year before, comments made in
the Sixth Committee and his own thinking that he was
proposing a new definition of objections, which was
contained in paragraph 22 of the report (A/CN.4/544)
and which he read out.
3. The definition was a response to the criticism of the
previous text: it was entirely neutral and thus in no way
prejudged the effects that an objection might have and left
open the question as to whether objections that aimed to
produce effects other than those provided for by the 1969
and 1986 1969 and 1986 Vienna Conventions were lawful.
At the same time, it in no way undermined the provisions
of articles 20 to 23 of the Vienna Conventions, meaning
that when the Commission discussed the effects of objections to reservations, it could either confine itself to the
provisions of the Vienna Conventions or supplement or
clarify them, as it seemed to intend to do. The definition,
like that of the previous year, was based on the intention
of the objecting State, but it did not indicate which category of States or international organizations could formulate objections or on what date the objections could or
should be formulated, those being two extremely difficult
issues to which separate guidelines must be devoted.
4. Aside from the definition of objections found in draft
guideline 2.6.1, the eighth report on reservations to treaties3 had contained two other draft guidelines, 2.6.1 bis
and 2.6.1 ter, the latter relating to the object of objections
and, in a way, echoing draft guideline 1.1.1, according to
which a reservation could purport to modify the effect not
only of certain provisions of a treaty in relations between
the reserving State or international organization and other
States and international organizations, but also of the
treaty as a whole with respect to certain specific aspects
(across-the-board reservations). Draft guideline 2.6.1 ter
no longer seemed necessary in view of the new definition proposed in draft guideline 2.6.1 and he accordingly
requested the members of the Commission to disregard it.
5. On the other hand, there was no reason to change
draft guideline 2.6.1 bis, which was reproduced in paragraph 29 of the report as draft guideline 2.6.2. The members of the Commission who had referred to the text had
been in favour of it and he himself thought that it was
absolutely essential. Despite his own strong objections,
3

See 2816th meeting, footnote 8.

the Commission had taken the view that statements in
which a State or an international organization opposed the
late formulation of a reservation could be called “objections”. Such “objections” were in fact statements of a very
different nature than objections to reservations, since they
in a sense vetoed the late formulation of the reservation.
They were thus an entirely different institution, one that
operated differently, and, since the Commission had seen
fit to use the same word to refer to different institutions,
it would seem essential to define the two meanings of the
word “objection”, as explained in draft guideline 2.6.2,
entitled “Objection to the late formulation or widening of
the scope of a reservation”.
6. He proposed that the two draft guidelines contained
in his ninth report should be referred to the Drafting
Committee.
7. Mr. GAJA said that he welcomed the Special Rapporteur’s flexibility and readiness to go back to a topic
that had already been considered in order to take account
of the criticism expressed by certain members, including
himself, during the discussion at the previous session.
The definition of an objection proposed by the Special
Rapporteur in his ninth report seemed to take account of
the criticism of the definition contained in the preceding
report, according to which the objecting State could aim
at only one of the effects that an objection could produce
under the 1969 Vienna Convention. While there was no
question of opening a discussion on the effects that objections could have under the 1969 and 1986 Vienna Conventions, it was a fairly common occurrence in practice,
as the Special Rapporteur acknowledged, for the objecting State not to aim to produce the effects provided for
by the 1969 Vienna Convention, since those effects were,
according to article 21, paragraph 3, generally no different from those of the acceptance of a reservation.
8. According to the new definition proposed by the
Special Rapporteur, an objection “purports to modify
the effects expected of the reservation”. The problem, it
seemed to him, was that the usual consequences of an
objection were not “to modify the effects expected of the
reservation”. It seemed strange to say in the definition of
the objection that States purported to modify the effects
expected of the reservation when they were well aware
that, in general, no such modification of those effects
would occurr. It might be said that, normally, the objecting State did not purport to modify the effects expected of
the reservation.
9. It would therefore be better, in the definition of objections, not to insist on the various intentions of objecting
States with regard to the effects of objections and to say
that, in formulating an objection, a State purported to
indicate that it did not accept the reservation or that it
considered the reservation not to be valid. Such a definition would make it possible to differentiate the attitude of
an objecting State from that of a State that was making
a “mere comment”, to use the wording employed by the
court of arbitration in the English Channel case referred
to in paragraph 3 of the report.
10. It would also be better to stipulate in the definition of objections itself which States could formulate an

Back to the contents

2820th meeting – 21 July 2004

objection and at what moment they could do so. The corresponding information for reservations was contained
in article 2 of the 1969 Vienna Convention: it was States
which were entitled to sign, ratify, accept, approve or
accede to a treaty and the reservation could be made when
signing, ratifying, accepting, approving or acceding to a
treaty. At the preceding session, he had maintained that
a State had the power to formulate an objection only if
it was entitled to become party to the treaty. That point
deserved to be developed. According to article 23, paragraph 1, of the Vienna Conventions, reservations must be
communicated to the contracting States and other States
entitled to become parties to the treaty. All of those States
could formulate an objection, since according to article
20, paragraph 5, they were deemed to have accepted a
reservation if they “shall have raised no objection to the
reservation by the end of a period of twelve months after
[they were] notified of the reservation or by the date on
which [they] expressed [their] consent to be bound by the
treaty, whichever is later”. It seemed clear that a State was
entitled to formulate an objection as soon as it was notified of the reservation, even before it had expressed its
consent to be bound by the treaty. Accordingly, a State to
which a reservation was communicated, as provided in
article 23—in other words, any contracting State or any
other State entitled to become party to the treaty—could
formulate an objection and that could be stipulated in the
definition. Those comments relating to States applied to
international organizations as well.
11. Mr. PAMBOU-TCHIVOUNDA said that he had not
been convinced by Mr. Gaja’s interpretation of article 20,
paragraph 5, of the 1969 and 1986 Vienna Conventions.
Mr. Gaja contended that any State that was entitled to
become party to a treaty was empowered to make objections. He himself considered, however, that a State had
to be one of the contracting States in order to be able to
formulate an objection.
12. Mr. GAJA noted that, in practice, States that were
not parties to a treaty often had no particular reason
to take a position. In general, it was contracting States
that formulated objections. The fact remained, however,
that the text of the provision cited earlier extended that
option to all States that were entitled to become parties
to a treaty. In addition, since the purpose of an objection
could be to persuade the reserving State to withdraw or
modify its reservation, States had an interest in reacting
immediately, even before becoming parties to the treaty
in question.
13. The CHAIRPERSON, speaking as a member of
the Commission, congratulated the Special Rapporteur
on having presented new ideas in his ninth report while
taking account of the comments of other members of the
Commission. Having compared the three definitions of
the term “objection” contained in paragraphs 2, 15 and
22 of the report, he had noted that the verb “to prevent”,
which appeared in the first two versions, was not used in
the third. It was, however, the most important word in the
definition, since the prime objective of an objection was
precisely to prevent a reservation from producing effects.
The words “to prevent” could be retained, perhaps with
the addition of the idea of “to modify”.
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14. His second comment related to the words “expected
of”, which were found in the third version and were too
subjective to be included in a definition. A more precise
term should be used, such as “aimed at”.
15. Lastly, he wondered whether the only relationship
that should be taken into account was that between the
reserving State and the objecting State. After all, the other
States parties, which were not formulating an objection,
agreed that the reservation should produce effects and the
question was thus no longer of any concern to them.
16. Mr. KATEKA said that he endorsed the comments
made by the Chairperson and would prefer the definition
to include the concepts of both prevention and modification of the effects of a reservation.
17. Mr. ECONOMIDES, referring to the components of
the definition contained in the new draft guideline 2.6.1,
pointed out that the first related to the unilateral nature
of the objection, on which everyone agreed. The second
(“however phrased or named”) was superfluous. While
the phrase was useful in the context of reservations, that
was not the case with objections, which usually had the
same wording. The third (“in response to a reservation
to a treaty”) was too weak, since a State could respond
to a reservation without objecting to it. The fourth (“purports to modify the effects expected of the reservation [by
the author of the reservation]”) gave rise to a substantive problem. According to the 1969 Vienna Convention,
an objection could have two different effects: firstly, to
exclude the provisions on which the corresponding reservation was made; and, secondly, to exclude the treaty
in its entirety, when the reservation related to an essential portion of it. The wording proposed by the Special
Rapporteur introduced a third possibility: the objecting
State excluded provisions of the treaty other than those to
which the reservation related. The objection thus became
a sort of “enhanced” reservation; in such situations, the
objecting State formulated a broader reservation, in a
spirit of “reprisals”. He was categorically opposed to any
departure from the Vienna regime.
18. He believed that the definition of objections should
be based on the effects of objections. It would therefore
be premature to try to establish a definition before having
given in-depth consideration to the effects of objections.
19. With regard to draft guideline 2.6.2, he recalled that
he disagreed with the use of the term “widening” and saw
no reason for having a separate provision on objection to
the late formulation or widening of the scope of a reservation, which must remain the exception to the rule.
20. Mr. PAMBOU-TCHIVOUNDA congratulated the
Special Rapporteur on having taken account of the trend
within the Commission towards the rewriting of the definition of objections to reservations, which had been too
broad and too weak and failed to convey the essence of
objections. The Special Rapporteur had now changed
his mind and abandoned the old definition contained in
paragraph 15 of his report in favour of the one contained
in paragraph 22. He himself feared, however, that the
essence had become blurred between the two definitions,
as it was based not on the effects of an objection but on
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its object. In the present instance, the objection had the
object not of modifying, but of opposing; it was thus a
blocking manoeuvre. An objecting State was a State that
did not wish to see the reservation operate in its relations
with the reserving State.
21. In his view, the Special Rapporteur was not wrong
to try to base the definition of the objection on its object,
but, by substituting the term “modify” for the word he
had initially intended to use, “prevent”, he had slightly
weakened the function of the objection. In that connection, he himself endorsed the proposal made earlier by the
Chairperson to retain both terms, since they could work
well in a draft definition.
22. He also asked the Special Rapporteur whether there
was a need for draft guideline 2.6.1 bis, since draft guideline 2.6.2 covered both formulation and widening.
23. Mr. PELLET (Special Rapporteur) explained that
draft guidelines 2.6.2 bis and 2.6.2 were identical and
that, when he was not sure whether a provision should be
included in the Guide to Practice, he gave it a bis number
which pointed to its uncertain fate. On the other hand,
when he was convinced that the provision should become
part of the Guide to Practice, the bis disappeared.
24. Mr. KOSKENNIEMI said that he had difficulty in
understanding why the Special Rapporteur had moved
away from the old definition of objections to reservations
contained in paragraph 15 of his report to the one contained in paragraph 22. As clearly stated in paragraph 19
of the report, instead of providing that the objection “purports to prevent the reservation having any or some of
its effects”, it should be stated that it “purports to modify
the effects expected of the reservation [by the author of
the reservation]”. In paragraph 18, the Special Rapporteur
justified that change in the following manner: “It is possible that the author of the objection intends to oppose the
application, in its relations with the author of the reservation, not only of ‘the provisions to which the reservation
relates’, but of a whole part of the treaty … even though
the reservation relates only to a particular provision of
that part.” It was hard to see how that reasoning justified
the proposed change and he would like the Special Rapporteur to explain his thinking.
25. Mr. PELLET (Special Rapporteur) said that, when
one said that a State wished to prevent a reservation having its effects, one was speaking from the standpoint of the
reserving State and saying that the objecting State wanted
to say no to the reserving State. In the present instance,
the case was not one of “super-maximum” objections, but
one of objections that did not prevent reservations from
having effects but which made them have other effects.
To take an example: State A made a reservation to article
21 of a treaty and State B replied that, under those circumstances, it did not wish to apply articles 25, 26, and 27 of
the treaty in its relations with State A. That attitude did
not prevent the reservations from having effects, but the
effects went beyond what the reserving State had wished.
In other words, the objecting State said to the reserving
State that it accepted its reservation, but that it entailed
consequences going beyond those that the reserving

State would have wished. That was thus truly a case of
modification rather than of prevention.
26. Regarding Mr. Economides’s question as to whether
such objections could be made, he pointed out that objections with super-maximum effects went beyond the treaty
framework. Reference was made to a super-maximum
objection when a State opposed a reservation while saying
to the reserving State that both were bound by the treaty as
a whole. In his view, however, that was completely contrary to the principle of mutual agreement: a treaty was
the reciprocal expression of consent to be bound and he
did not see why a State should arrogate to itself the right
to prevent another State from refusing to be bound by a
given article of a treaty. Such conduct was contrary to the
principle of the sovereign equality of States. There was
thus a certain arrogance in States which made super-maximum objections and he was not prepared to agree that,
within the framework of the law of treaties, there could be
a departure from the system of mutual agreement. Indeed,
he did not see how two States could bind themselves by
the same treaty if they were not in agreement.
27. The situation was different with objections that had
a modifying effect, in that the objecting State countered
the reserving State with nothing more than its will. In a
sense, it confronted the reserving State with a super-reservation, but imposed nothing on it: it simply removed
something from the treaty that was in force between them.
Such an approach was possible because the act of removal
was not an act of arrogance contrary to sovereign equality, but the exercise by States of the right freely to express
their consent. Such objections were therefore acceptable
and were not contrary to the principle of mutual agreement. The definition that he had tried to formulate in no
way prejudged his position on whether that type of objection was valid or not. Mr. Economides had been wrong to
reproach him for departing from the 1969 Vienna Convention. His constant concern had been to preserve that
Convention, but that did not mean that situations not provided for in it should not be provided for at all. In practice, States made objections with super-maximum effects
and objections with “modifying” effects. The Commission must therefore not overlook that practice, for which
it must draft rules. The proposed definition was an attempt
not to modify the Convention, but simply to fill the gaps
that it contained.
28. Mr. GAJA said that he did not believe that the
Special Rapporteur had wished to rule out the possibility that an objection might concern the validity of a reservation. Certain comments made on his new definition
were perhaps justified, however, in that, when referring to
modifying the effects expected of a reservation, sufficient
emphasis was probably not placed on the fact that making a reservation could lead to the absence of contractual
relations with the objecting State. In his view, the problem
concerned more the wording of the draft guideline than its
actual meaning.
29. Mr. ECONOMIDES said that, contrary to what the
Special Rapporteur had stated, new draft guideline 2.6.1
was incompatible with the 1969 Vienna Convention. To
use the example that he had given, a State could make a
reservation to article 21 and another State could make an
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objection to that reservation, but it could certainly not add
to it articles 25, 26 and 27. According to the Convention,
a State had only two options: either it confined itself to
rejecting a reservation or it opposed the entry into force of
the treaty as a whole. There was no third option. If a State
chose to use the third option, then it would be making new
reservations against the reserving State, something which
was unlawful under the Convention.
30. The Special Rapporteur had stated that his definition did not prejudge the issue of the validity of that type
of objection. In his own view, however, the Commission
had to start with the question of validity before adding a
definition which must be precise and correct in a quintessentially legal text.
31. Mr. PELLET (Special Rapporteur), referring to what
he had said about modifying objections, said that he did
not share Mr. Economides’s view. While it was true that
super‑maximum objections went beyond the 1969 Vienna
Convention, modifying objections did not. The option
to which Mr. Economides had referred represented the
two outside boundaries of the Vienna Convention, within
which he himself wished to stay. Modificatory objections
were within those boundaries and simply represented an
intermediate situation. That was, however, not the point;
in his view, it was to find a definition and then to understand how the institution operated.
The meeting rose at 11.35 a.m.

2821st MEETING
Thursday, 22 July 2004, at 10.05 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Al-Marri, Mr. Baena Soares,
Mr. Brownlie, Mr. Candioti, Mr. Chee, Mr. Comissário
Afonso, Mr. Daoudi, Mr. Dugard, Mr. Economides, Mr.
Fomba, Mr. Galicki, Mr. Kabatsi, Mr. Kateka, Mr. Kolodkin, Mr. Koskenniemi, Mr. Mansfield, Mr. Matheson, Mr.
Momtaz, Mr. Niehaus, Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Rodríguez Cedeño, Ms. Xue, Mr. Yamada.

Reservations to treaties1 (continued) (A/CN.4/537,
sect. E, A/CN.4/544,2 A/CN.4/L.649 and Corr.1)
[Agenda item 6]
Ninth report of the Special Rapporteur (continued)
1. Mr. KOLODKIN said that he wished to draw attention to the reactions of two States to Pakistan’s statement concerning the International Convention for the
1
For the text of the draft guidelines provisionally adopted by
the Commission to date, see Yearbook … 2003, vol. II (Part Two),
pp. 65–70, para. 367.
2
Reproduced in Yearbook … 2004, vol. II (Part One).
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Suppression of Terrorist Bombings, which implied that
the Convention did not apply to acts carried out as part of
a national liberation struggle.3 Many States regarded
that statement as a reservation. On 6 October 2003, the
Republic of Moldova had objected to Pakistan’s statement on the grounds that it conflicted with the object
and purpose of the Convention, that the reservation was
therefore inadmissible and that the Convention “enters
into force in its entirety between the two States, without
Pakistan benefiting from its reservation”.4 On 22 September 2003, the Russian Federation had declared that the
statement by Pakistan could “jeopardize the fulfilment of
the provisions of the Convention in relations between the
Islamic Republic of Pakistan and other States parties and
thereby impede cooperation in combating acts of terrorist
bombing”.5 The Russian Federation had called upon Pakistan to review its position and withdraw its statement.6
Those two recent reactions revealed the growing range of
possible responses to reservations and bore out the conclusions reached in the 1977 English Channel case.
2. Although the Republic of Moldova’s statement had
been made after the deadline prescribed by the 1969
Vienna Convention, it was clearly an objection, having
been formulated in accordance with the model response to
reservations contained in recommendation No. R (99) 13
of the Committee of Ministers of the Council of Europe.
3. The Russian Federation’s statement had not been formulated as an objection, as the legal consequences of such
action had been unclear to it and it had been unable to rule
out the eventuality of an objection, placing it in the same
situation as if it had tacitly accepted the reservation. The
decision had therefore been taken to make a purely political statement which did not contain the verb “object”. The
Russian statement had not characterized Pakistan’s statement as a reservation and it had deliberately been made
more than 12 months after the date of notification of Pakistan’s statement. Hence Russia’s response belonged to the
category of political reactions to a reservation analysed in
paragraphs 85 to 89 of the eighth report on reservations
to treaties.7
4. If the Commission wished to define objections to
reservations (and he was not convinced that it should),
any such definition would have to be flexible enough to
include objections like those of the Republic of Moldova
to Pakistan’s reservation, and precise enough to exclude
reactions like the Russian statement. Both the alternative wording put forward by the Special Rapporteur in
2003, reproduced in paragraph 15 of the ninth report
(A/CN.4/544), and the new definition proposed in paragraph 22 of the report appeared to be steps in the right
direction. In the light of the discussion, he would favour
continuing work on the basis of the wording reproduced in
paragraph 15 of the ninth report and adding the words “or
to modify these effects” at the very end of the definition,
3
Multilateral Treaties Deposited with the Secretary-General: Status as at 31 December 2003, vol. II (United Nations publication, Sales
No. E.04.V.2), document ST/LEG/SER.E/22, p. 126.
4
Ibid., p. 136.
5
Ibid.
6
Ibid.
7
See 2816th meeting, footnote 8.
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so as to take account of comments on the most recent proposal. He wondered, however, if that or a similar definition would be rigorous enough to exclude reactions which
did not constitute objections to reservations. It might also
be better to defer consideration of the definition of objections until the question of their admissibility had been
considered.
5. He endorsed the conclusions contained in paragraphs
23, 26, 27 and 28 and the wording of draft guideline 2.6.2
reproduced in paragraph 29 of the ninth report.
6. Mr. MOMTAZ said that the Special Rapporteur’s
interest in the question of objections to reservations was
justified, given that the provisions of the 1969 Vienna
Convention on that question were vague and required elucidation. Such clarification should not, however, weaken
the principle of States parties’ sovereignty and their equality before the law within the treaty regime in question. It
was therefore unacceptable for the author of an objection
to intend it to produce effects extending beyond those provided for in the 1969 and 1986 Vienna Conventions.
7. Fortunately, the Special Rapporteur was “particularly
attached to the ‘contractual’ character of treaties and the
voluntary nature of treaty commitments” (paragraph 20 of
the report). Any will of the objecting State to make the
treaty as a whole binding upon the author of a reservation
was unquestionably at odds with those postulates. That
said, if the reservation concerned a provision of the treaty
which simply reproduced a peremptory norm of international law, the State making the reservation remained
bound at the international level, but the reservation could
not produce effects with respect to the treaty. Thus, the
State raising an objection could not rely on the peremptory nature of the treaty rule that was the subject of the
reservation in order to contend that the State making the
reservation was bound by the treaty obligations related to
that rule.
8. As for the new definition of objections to reservations
contained in paragraph 22 of the ninth report, he agreed
with Mr. Economides that the phrase “however phrased or
named” was superfluous and should be deleted. Another
argument in support of its deletion was that while it might
sometimes be to the advantage of States to disguise the
intentions behind their reservations, that was not true of
their objections to reservations.
9. The new version of the definition of objections to
reservations proposed by the Special Rapporteur stated
that they purported to modify the effects of a reservation.
Admittedly, in some cases, a State raising an objection to
a reservation could be attempting to mitigate the effects of
the reservation; normally, however, the aim of objections
to reservations was to prevent the reservation having any
effects. It would therefore be preferable to revert to the
original wording and to speak of preventing the application of the provisions of the treaty to which the reservation related.
10. He likewise subscribed to the Chairperson’s comments on the definition. In his view, the expression
“effects expected” was too subjective; it would be sufficient to speak simply of the “effects of the reservation”.

11. Turning to the categories of States or international
organizations entitled to formulate objections to reservations, he echoed Mr. Pambou-Tchivounda’s concerns
about the inclusion of States which were entitled to become
parties to the treaty. That category should comprise only
States which had already signed the treaty in question. He
saw no reason why such a right should be granted to States
which might accede to the treaty, or which were entitled
to do so. A distinction should be drawn between signatory
States and States which had not yet taken that step. Under
the 1969 and 1986 Vienna Conventions, signatory States
had to adopt a positive attitude to a treaty; hence their
entitlement to object to reservations was a kind of quid
pro quo for the obligations that the Conventions imposed
on them. The questions raised in connection with the categories of States entitled to formulate reservations should
be addressed in a separate guideline, to which, however,
the text of draft guideline 2.6.1 should make reference.
12. Mr. FOMBA said that the Special Rapporteur’s ninth
report clearly set out the issues and potential solutions to
them. Multilateral treaties were an excellent means of
enabling States to participate actively in the legal life of
the international community. Reservations to treaties and
objections to reservations encouraged the widest possible participation based on respect for the sovereignty and
will of States. Just as the aim of reservations should not
be to defeat the purpose of treaties, so the aim of objections should not be to vitiate reservations and thereby the
effectiveness of treaties. On the contrary, the aim must be
to preserve their relative or absolute effectiveness, and, to
that end, it was necessary to retain a balance between the
interests of the reserving and objecting States.
13. It could be inferred from the spirit of article 21, paragraphs 1 and 2, of the 1969 Vienna Convention that the
purpose of a reservation was to modify the provisions of
a treaty, that the scope ratione materiae of a reservation
was limited to the provisions to which it related and that
its scope ratione personae was restricted to States parties.
14. Neither article 2, paragraph 1 (d), nor article 20,
paragraph 4 (b), of the 1969 Vienna Convention defined
the term “objection”, but article 21, paragraph 3, made
it clear that when the objection did not purport to prevent the entry into force of a treaty, its only aim could
be to prevent the application of the provisions to which
it expressly related. The 1969 and 1986 Vienna Conventions, albeit important, suffered from lacunae and shortcomings, one of which was their failure to define objections and their legal scope. He personally considered that,
from a logical and methodological standpoint, it was both
possible and necessary to define objections before considering their legal effects. Moreover, that had been the
procedure adopted in respect of reservations in the 1969
Vienna Convention. The new draft guideline proposed in
paragraph 22 of the ninth report was designed to fill the
lacunae that practice had revealed. The expression “effects
expected” was not as obscure as might be supposed, for
when a State expressed a reservation, it expected that reservation to have a specific legal effect, provided that it
was formulated unambiguously. It therefore seemed logical to consider that the objection purported to modify the
effects expected of the reservation, albeit in a carefully
considered and balanced manner.
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15. There was no point in including in the definition
any mention of the categories of States or international
organizations entitled to formulate an objection. The analogy with reservations should be applied, although there
was nothing to prevent that question from being settled
elsewhere in the Guide to Practice. Terminological considerations apart, he did not think that the word “made”,
which was discussed in paragraph 24, prejudiced the issue
of the validity of the objection. Lastly, it might be wise
to include draft guideline 2.6.2 in the Guide to Practice,
given that it covered opposition to the very right to the
late formulation or widening of the scope of a reservation,
rather than an objection to a reservation stricto sensu.
16. Mr. YAMADA said that he had no problem with the
Special Rapporteur’s proposed new definitions of objections as set out in draft guidelines 2.6.1 and 2.6.2, contained in paragraphs 22 and 29 of his ninth report. With
reference to the question debated at the previous meeting by Mr. Economides and the Special Rapporteur, he
thought that the answer depended essentially on the interpretation of the 1969 Vienna Convention, the deciding
factor being the development of State practice after the
adoption of that Convention. The Guide to Practice must
reflect those developments.
17. He agreed with the Special Rapporteur that the
Commission should first define what an objection was;
he therefore had no intention of discussing the legal consequences of objections at the present juncture. However,
the reservation and objection regime in the 1969 Vienna
Convention was based on the assumption that obligations under multilateral treaties could be broken down
into reciprocal bilateral obligations between the parties.
That was true in the case of some multilateral treaties
such as those on diplomatic relations, consular relations
and extradition. Many, however, were normative treaties
in the field of human rights, disarmament or environment, and the obligations that they entailed could not be
reduced to bilateral obligations between specific parties.
For example, when ratifying the International Covenant
on Economic, Social and Cultural Rights, the Government of Japan had entered a reservation to article 13, paragraph 2 (c), which called for the progressive introduction
of free higher education.8 The Government of Japan had
regarded that measure as unrealistic, and it had accordingly reserved the right not to introduce free higher education. He wondered what would have happened if some
State—for example, New Zealand—had objected to the
reservation. Clearly, it would not have been able to enter
into a treaty obligation to introduce free higher education
vis‑à‑vis other States but not vis-à-vis Japan: only one
system could apply. The objection would thus be meaningless unless New Zealand refused to enter into a treaty
relationship with Japan. He had no answer to the question of what an objection entailed in the case of normative
treaties. Perhaps the question should be revisited when
the Commission came to consider the legal consequences
of objections.
18. Mr. CHEE said that he was not convinced by the
Special Rapporteur’s conclusion in paragraph 3 of his
8
Multilateral Treaties Deposited with the Secretary-General: Status as at 31 December 2003, vol. I (see footnote 3 above), p. 159.
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report that objections to reservations should be defined
according to the intention of the formulating State or
international organization. While it was true that States
sometimes made objections to reservations in veiled
terms, without disclosing their true intentions, it was
equally likely that they might do so in a clear and unambiguous way. When a State made a reservation to a treaty,
it was attempting to restrict the scope of application of
the treaty vis‑à‑vis the other contracting party. Such an
attempt should not be made lightly, through the use of
veiled words or ambiguous expressions. Likewise, it was
important that a State affected by the reservation should
make a clear and unmistakable attempt to express its
objection thereto.
19. How the objecting State should conduct itself in that
regard had been laid down by ICJ in the 1951 Reservations to the Convention on Genocide case in the following
manner:
… each State which is a party to the Convention is entitled to appraise
the validity of the reservation … from its own standpoint. As no State
can be bound by a reservation to which it has not consented, it necessarily follows that each State objecting to it will or will not, on the basis
of its individual appraisal within the limits of the criterion of the object
and purpose stated above, consider the reserving State to be a party to
the Convention. In the ordinary course of events, such a decision will
only affect the relationship between the State making the reservation
and the objecting State. (p. 26)

With that wording, the Court had commented on the legal
effect of a reservation vis‑à‑vis the State that objected to
the reservation, but had not defined what constituted an
objection.
20. Similarly, in its 1961 judgment in the Case concerning the Temple of Preah Vihear (preliminary objections),
the Court had held that it “must apply its normal canons of
interpretation, the first of which … is that words are to be
interpreted according to their natural and ordinary meaning in the context in which they occur” (p. 32). Applying
that reasoning, it seemed that the phrase “objection to”
carried the meaning of either “opposition to” or “disapproval of”. Reverting to the Special Rapporteur’s statements in paragraph 3 of his report, he wondered how the
intention of the objection’s author was to be discerned if it
was not communicated in a clear and unmistakable manner to the reserving State. In paragraph 13 of his report,
the Special Rapporteur referred to “the need to take into
consideration the intention of the objecting State or international organization, whose unilateral statement in reaction to a reservation must purport ‘to oppose’ … the reservation’s having the full effects sought by its author”. He
endorsed that statement wholeheartedly.
21. Mr. MANSFIELD said that as one who had
expressed concerns about the Special Rapporteur’s original formulation of the definition of objections, he appreciated the steps taken to meet those concerns. He was
inclined to agree with those who considered that the first
of the new formulations, contained in paragraph 15 of the
report, was the better of the two; that relatively esoteric
matter could perhaps best be explored in the Drafting
Committee. He continued to believe, however, that any
formulation arrived at, and indeed the question of whether
a definition was needed at all, would have to be reviewed
in the light of the work subsequently undertaken on the
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legal effects of reservations. That said, he had no objection to draft guidelines 2.6.1 and 2.6.2 being referred to
the Drafting Committee.
22. Mr. CANDIOTI said that he agreed in general with
the approach taken to the definition of objections and
could accept the more succinct formulation of draft guideline 2.6.1 given in paragraph 22 of the report. He nevertheless preferred the earlier formulation, “prevent the
reservation having any or some of its effects”, set out in
paragraph 15 of the report. That was a clearer and more
direct way of describing the possible intentions being pursued through the formulation of an objection, provided
that subsequent draft guidelines would specify which
States or international organizations that were bound
by the treaty in question would be entitled to formulate
objections, and at what time they could do so.
23. The definition should also include the element
of relativity, as had the original proposal. An objection
established a particular relationship between the reserving State and the objecting State, but it did not have any
general ramifications, having no effect, in principle, on
the relations between the other parties to the treaty and
the reserving State.
24. The Drafting Committee should look at the words
“dicho Estado u organización” and “cet État ou cette
organisation” in the Spanish and French versions of
draft guideline 2.6.1 (“the State or organization” in English), which created some confusion since the State or
organization mentioned immediately previously was the
reserving State or organization, not the objecting State or
organization.
25. Turning to draft guideline 2.6.2, which proposed a
new understanding of the word “objection” as covering a
reaction to the late formulation or widening of the scope
of a reservation, he said that while that meaning had been
accepted by most members of the Commission, he shared
the Special Rapporteur’s view that a reaction of that type
did not constitute a true objection to a reservation within
the meaning of the 1969 and 1986 Vienna Conventions,
being different in terms of its function and its effects. If
the Guide to Practice was intended to shed light on the
practice of reservations and dispel confusion, then it did
not seem useful to give one term two different meanings,
corresponding to two different legal acts.
26. Mr. GALICKI, responding to the comments by Mr.
Mansfield and Mr. Candioti, said that the definition of
objections to reservations proposed in 2003 had been too
elaborate and overambitious; the idea of simplifying it so
as to reflect State practice more closely was thus worthy
of support. However, the outcome of the exercise was
not fully acceptable. He would prefer, as Mr. Candioti
had suggested, not to go so far in limiting the purpose of
objections. The latest proposal was concise to a fault: the
purpose was simply “to modify the effects expected of the
reservation”.
27. As the Special Rapporteur indicated in his report,
the Commission should not follow the pattern used for the
definition of the reservation itself. However, the legal language used regarding reservations in article 2, paragraph 1

(d), of the 1969 Vienna Convention, which differentiated
between exclusion and modification of the legal effects
of a treaty, should also be applied to the effects of an
objection. To speak only of modifying effects, as did draft
guideline 2.6.1, would be to narrow the frame of reference
unduly. The version of the guideline in paragraph 15 of
the report was slightly preferable to that in paragraph 22;
his main concern, however, was not to lose sight of the
distinction between modifying legal effects and excluding
legal effects.
28. Mr. MATHESON said that he had the same doubts
as Mr. Kolodkin as to whether a definition of objections
was needed at the present stage. However, if one was to be
developed, then it must not prejudge the issue of the scope
and validity of objections. The new, shorter formulations
in paragraphs 15 and 22 of the report were thus welcome
improvements.
29. He also had doubts about the words “any or some”
in draft guideline 2.6.1 as set out in paragraph 15, which
might invite the possibility of some kind of partial objection, something that was not contemplated under the
1969 Vienna Convention. On the other hand, in the version contained in paragraph 22, the words “modify” and
“expected” might create problems. The Drafting Committee might therefore be asked to look at both formulations
and try to reconcile them; or, if only the version in paragraph 22 was to be referred to the Drafting Committee,
it could be asked to bear in mind the somewhat different
language of paragraph 15 in attempting to arrive at a suitable solution.
The meeting rose at 11.10 a.m.

2822nd MEETING
Friday, 23 July 2004, at 10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Al-Marri, Mr. Baena Soares,
Mr. Brownlie, Mr. Candioti, Mr. Chee, Mr. Comissário
Afonso, Mr. Daoudi, Mr. Dugard, Mr. Economides, Mr.
Fomba, Mr. Galicki, Mr. Kabatsi, Mr. Kateka, Mr. Kolodkin, Mr. Koskenniemi, Mr. Mansfield, Mr. Matheson, Mr.
Momtaz, Mr. Niehaus, Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño, Ms. Xue,
Mr. Yamada.

International liability for injurious consequences
arising out of acts not prohibited by international
law (international liability in case of loss from
transboundary harm arising out of hazardous
activities) (concluded)* (A/CN.4/537, sect. C, A/
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CN.4/540,1 A/CN.4/543,2 A/CN.4/L.661 and Corr. 1,
A/CN.4/L.662)
[Agenda item 4]
Report of the Drafting Committee
1. Mr. RODRÍGUEZ CEDEŇO (Chairperson of the
Drafting Committee), introducing the Drafting Committee’s report on international liability in case of loss from
transboundary harm arising out of hazardous activities
(A/CN.4/L.662), thanked the Special Rapporteur, Mr.
Sreenivasa Rao, for his cooperation, and the Working
Group established to consider the proposed draft principles for its report, which had facilitated the Committee’s
deliberations. It had been decided, both in plenary and
in the Working Group, that, for the purposes of the first
reading, the Commission would work on the assumption
that the definitive instrument would include a set of principles, on the understanding that the Commission would
reserve the right to reconsider that decision in the light of
comments by Governments. The title of the draft principles was “Allocation of loss in the case of transboundary
harm arising out of hazardous activities” to make it clear
that they were drafted in terms of State cooperation, with
particular emphasis on the “polluter pays” principle. The
structure of the draft principles was basically the same as
that proposed by the Working Group.
2. With regard to the preamble, he recalled that although
the texts submitted by the Commission to the General
Assembly usually did not have a preamble, there had
been several exceptions, such as those relating to the
draft Convention on the Elimination of Future Statelessness and the draft Convention on the Reduction of
Future Statelessness,3 the draft articles on nationality of
natural persons in relation to the succession of States4 and
the draft articles on prevention of transboundary harm
from hazardous activities.5 Since the Commission was
to submit draft principles, a draft preamble seemed to be
appropriate.
3. The Drafting Committee had worked on the basis
of a document proposed by one of its members. First
of all, it had been considered that, in the light of certain
recent events, it was necessary to stress the importance
of developing liability regimes, while acknowledging the
acquis of existing regimes covering hazardous activities.
Secondly, it had been considered important to maintain
the link that existed between the draft principles and the
topic on prevention of transboundary harm from hazardous activities, on which the Commission had adopted
draft articles in 2001, so as to make it clear that the text
was intended to apply primarily when incidents occurred
despite efforts to take preventive measures. Thirdly, it
had been deemed necessary to note that the draft principles would be without prejudice to other obligations of
States under international law, whose breach would give
* Resumed from the 2815th meeting.
1
Reproduced in Yearbook … 2004, vol. II (Part One).
2
Ibid.
3
Yearbook … 1954, vol. II, document A/2693, p. 143.
4
See 2799th meeting, footnote 2.
5
See 2797th meeting, footnote 3.
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rise to their international responsibility. Fourthly, it had
been considered useful to accentuate the importance of
international cooperation, particularly for the progressive development of international law in that field. It had
been recalled that, in its advisory opinion in the Legality
of the Threat or Use of Nuclear Weapons case, ICJ had
affirmed the existence of a general obligation of States
to ensure that activities within their jurisdiction and control respected the environment of other States or of areas
beyond their national jurisdiction and control.
4. In view of the foregoing, the Drafting Committee
had prepared a second draft, on which the text under
consideration was based. In order to place the draft principles in context, it had been found useful to begin the
preamble with a reference to principles 13 and 16 of the
Rio Declaration on Environment and Development (Rio
Declaration),6 which respectively referred to the need to
develop national law regarding liability and compensation for the victims of pollution and other environmental
damage and to internalize the costs of protecting the environment, taking into account the “polluter pays” principle. In that connection, opinion had been divided as to the
advisability of an explicit reference to that principle in the
text of the preamble. The Drafting Committee had finally
settled for a simple reference to the Rio Declaration. The
second preambular paragraph, which linked the draft principles to the draft articles on prevention of transboundary
harm from hazardous activities, was self-explanatory. The
third, fourth and fifth preambular paragraphs explained
the rationale behind the draft principles. The original text
had been retained, apart from some amendments to the
third and fifth preambular paragraphs. In particular, the
reference to the implementation of best practices concerning risk management had been deleted from the third
preambular paragraph, the Committee having considered
that the reference in the second preambular paragraph
to the draft articles on prevention was sufficiently clear.
The wording of the fifth preambular paragraph had also
been streamlined, with the word “arrangements” being
replaced by the word “measures” so as to avoid confusion
with a similar formulation in the seventh preambular paragraph, which had subsequently been deleted. The sixth
preambular paragraph stressed that the draft principles did
not affect State responsibility as a result of failure to fulfil its preventive obligations under international law. The
seventh preambular paragraph recognized the importance
of international cooperation, the eighth preambular paragraph recalled the existence of international agreements
for various categories of hazardous activities and the last
preambular paragraph indicated the desire of the General
Assembly to contribute further to the development of
international law in that field.
5. Turning to the consideration of each draft principle,
he said that draft principle 1, which related to the scope
of application, was virtually the same as that proposed by
the Working Group. An effort had been made to align the
text with that of the draft articles on prevention, whose
scope of application was the same, namely “activities
not prohibited by international law which involve a risk
of causing significant transboundary harm through their
physical consequences”; hence the addition of the word
6

See 2808th meeting, footnote 6.
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“transboundary” before the word “damage”. Discussions
in the Drafting Committee had focused on the use in the
English text of the terms “damage” and “harm” and on the
possible redundancy resulting from the fact that the two
words were generally synonymous.
6. Several proposals had been made for the wording of
the draft principle. It had been proposed that the definition of scope should focus on the need to provide prompt
and adequate compensation to the victim. It had also been
proposed that, in the English text, the words “in relation
to damage” should be deleted, since, in other languages,
particularly French, the concept of “damage” was not distinguishable from that of “harm”; and that, in the English
text, the words “transboundary harm” at the end of the
paragraph should be replaced by the words “transboundary damage”. With regard to the first proposal, it had been
observed that the scope of the draft principles transcended
the provision of prompt and adequate compensation to
victims. The draft principles also applied, for example, to
response measures to be taken in the event of an incident
in an effort to minimize damage. As for the second proposal, it had been preferred to retain the two terms “damage” and “harm”, since the first, more specific term was
better suited to situations where the damage had actually
occurred and a distinction had to be drawn between the
draft principles on liability and the draft articles on prevention. The third proposal had not been adopted, as it
had been deemed preferable to keep the same terms as
those used in the draft articles on prevention, since the
change would mean the loss of the concept of risk, which
it was important to highlight. It had been understood that
the text submitted by the Working Group contained four
main elements that needed to be preserved: (a) the activities in question were not prohibited by international law;
(b) such activities involved a risk of causing significant
harm; (c) such harm must be transboundary; (d) and transboundary harm must be caused by the activities in question through their physical consequences. It had therefore
been decided to retain that text.
7. With regard to draft principle 2 on the use of terms,
paragraph (a) corresponded in full to the draft principle
proposed by the Working Group. However, the Drafting
Committee had discussed whether a subparagraph dealing exclusively with loss of income should be included.
The Special Rapporteur’s second report (A/CN.4/540)
contained a provision which read: “Loss of income
from an economic interest directly deriving from an
impairment of the use of property or natural resources
or environment, taking into account savings and costs”.
That provision had been the subject of discussion both
in plenary and within the Working Group. The Drafting
Committee had initially planned to include the following
provision between subparagraphs (iii) and (iv): “Loss of
income directly deriving from (ii) and (iii) above”. Such
a provision was intended to cover purely economic loss,
as had been done in the more recent liability regimes,
such as the Protocol on Strategic Environmental Assessment to the Convention on Environmental Impact
Assessment in a Transboundary Context and some
members of the Commission had been in favour of that.
Following an exchange of views on the matter, it had
been agreed that, in principle, aspects concerning purely
economic loss should be covered under the heading

“damage”, although there was doubt as to whether they
constituted an element of damage as such or an element of compensation. It had also been noted that the
notion of loss of income applied not only to subparagraphs (ii) and (iii) but also to subparagraph (i), but that
it had been highlighted above all in some regimes relating to damage resulting from impairment of the environment. The Drafting Committee had eventually decided
to retain the text proposed by the Working Group and
to deal with the main aspects of the proposal in the
commentary.
8. Paragraph (b) of draft principle 2 relating to the environment corresponded to the definition proposed by the
Working Group. All the relevant elements contained in
the definition would be elaborated on in the commentary.
Paragraph (c), originally paragraph (e), contained a simplified definition of the term “transboundary damage”,
which corresponded to the scope of application defined
in draft principle 1. The phrase “outside the territory but”
had been deleted and moved in order to highlight its close
links with the definition of “damage”, including damage
to the environment, as defined in paragraph (b). Paragraph
(d), previously paragraph (c), defined “hazardous activity”. Apart from a drafting amendment in the English text,
the Committee had decided to add the words “through
its physical consequences” at the end of the sentence to
reflect the wording of draft principle 1. Paragraph (e),
originally paragraph (d), defined the operator and was the
same as the text proposed by the Working Group. Its contents would be further elaborated on in the commentary.
9. Draft principle 3, entitled “Objective”, contained
three elements. The first element related to the need to
ensure prompt and adequate compensation to victims
of transboundary damage; the compensation must be
prompt, so that victims would not be left too long without support, and adequate, in other words, commensurate
with the extent and gravity of the damage. It should be
noted that, in certain circumstances, prompt and adequate
compensation could also consist in reinstatement, as indicated in paragraph (a) (iv) of draft principle 2. The second element was that victims could be natural or legal
persons. Although States were legal persons, States were
explicitly referred to (“including States”) to highlight the
fact that they could also be the victims of transboundary
damage, where the damage had been caused to Stateowned property or to the environment. The third element
was that transboundary damage could include damage to
the “environment”. The Drafting Committee had wished
to emphasize that damage to the environment per se
could be subject to prompt and adequate compensation,
although damage to the environment was already covered
by the definition of the term “damage” given in draft principle 2 (a).
10. Draft principle 4, entitled “Prompt and adequate
compensation”, reflected the important role of the State
of origin in setting up a workable system for compliance
with the requirement of such compensation. It contained
four points: firstly, the State must establish a liability
regime under its domestic law; secondly, any such regime
should not require proof of fault; thirdly, any conditions or restrictions that might be placed on such liability should not weaken the requirement of prompt and
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adequate compensation; and, fourthly, the regime should
integrate various forms of securities, insurance and industry funding to provide sufficient financial guarantees for
compensation.
11. Paragraph 1, which addressed the first point,
required that the State of origin should take the necessary
measures to ensure that prompt and adequate compensation was available for victims of transboundary damage
caused by hazardous activities within its territory or under
its jurisdiction. Since the paragraph related to the State
of origin, the Committee had replaced the words “States”
by the words “Each State”. In order to make it consistent
with the text of the draft articles on prevention of transboundary harm from hazardous activities, the Committee
had also slightly revised the latter part of the article to
read: “its territory or otherwise under its jurisdiction or
control”, which was the wording used in article 6, paragraph 1 (a), of the draft articles on prevention.
12. Paragraph 2 related to the second and third requirements. It provided that a liability regime should not require
proof of fault and that any conditions or restrictions on
such liability should be consistent with draft principle 3,
with its requirement of prompt and adequate compensation. The first sentence, highlighting the “polluter pays”
principle, provided that liability should be imposed on the
operator or, where appropriate, another person or entity.
The second contained the requirement that such liability
should not entail proof of fault. The third recognized that
it was customary for States and for international conventions to subject liability to certain conditions or limitations. However, to ensure that conditions or exceptions
did not fundamentally alter the nature of the obligation
to provide for prompt and adequate compensation, it had
been emphasized that they should be consistent with the
requirement of such compensation in draft principle 3. It
was worth noting that the second sentence of the original draft principle as proposed by the Working Group
had been divided into two. The Drafting Committee had
considered that, although the issues were of equal importance, they were substantially different from each other
and would therefore be more clearly expressed in two
separate sentences. Moreover, the new wording did not
encourage the imposition of conditions, limitations or
exceptions to liability, as had been the impression given
by the text originally proposed by the Working Group. In
addition, the Committee had, in the interests of greater
precision, replaced the words “draft principles”, at the end
of the text as drawn up by the Working Group, by the
words “draft principle 3”.
13. Paragraphs 3 to 5 dealt with the financial security
arrangements that should be set up in order to provide
prompt and adequate compensation. Paragraph 3 provided that the measures taken by the State of origin should
include a requirement that the operator or, where appropriate, another person or entity should establish and maintain financial security, such as insurance, bonds or other
financial guarantees, to cover claims for compensation. In
order to make the paragraph consistent with paragraph 2,
the Drafting Committee had added the phrase “or, where
appropriate, other person and entity” after the word “operator”. Paragraph 4 provided that, in appropriate cases,
the measures implemented should include a requirement
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that industry funds should be established at the national
level. The Committee had retained the text proposed by
the Working Group, except that it had replaced the words
“the measures” by the words “these measures” to indicate
clearly that the reference was to the various measures that
a State would need to take.
14. Paragraph 5 imposed a further obligation on the
State of origin by requiring that, in the event that the
measures mentioned in the preceding paragraphs were
insufficient to provide adequate compensation, the State
of origin should also ensure that additional financial
resources were allocated. The Drafting Committee had
retained the text proposed by the Working Group, except
that it had replaced the word “States” by the word “the
State” in order to make it clear that the reference was to
the State of origin and not to all other States. It was worth
noting that the last three paragraphs gave the State of origin the freedom to determine what financial mechanisms
were required for prompt and adequate compensation,
the presumption being that it would continually review
its domestic law to ensure that its regulations kept up
with the development of technology and industry practices in its territory and elsewhere. Paragraph 5, while not
directly requiring the State of origin to set up government
funds to guarantee prompt and adequate compensation,
did require it to ensure that additional financial resources
were allocated.
15. Draft principle 5 dealt with response measures.
Its initial title in English, “Response action”, had been
replaced by “Response measures” to bring it into line with
the term “reasonable response measures”, which was to be
found in draft principle 2 on the use of terms. It was, however, understood that the response measures which might
be taken could extend beyond those which were provided
for in draft principle 2 and which, in theory and in practice, were usually associated with the costs in respect of
damage, particularly damage to the environment.
16. The draft principle differed in three respects from
that submitted by the Working Group. Firstly, as already
mentioned, the reference to “Response action” had been
changed to “Response measures”. Secondly, the order of
the words in the first sentence had been inverted in order
to accentuate the rationale for taking response measures.
The Drafting Committee had considered whether the obligation should be placed on “States” or “each State”, as
had been done in draft principle 4, but it had preferred
to retain the word “States”. It was axiomatic that it was
important to ensure that States which had been or might
be affected by transboundary damage could take response
measures. Thirdly, in order to separate the various levels of
interaction referred to in the second sentence of the text—
namely, notification, consultation and cooperation—some
members had considered that the word “prompt” was suitable for notification, but might not be entirely appropriate in an emergency situation with reference to “consultation” and “cooperation”, which were more consensual,
guided by good faith and usually triggered by a request.
Others had, however, felt that consultation and cooperation were necessary, since the focus of the draft principles was on transboundary damage. It had therefore been
decided that the cases in which recourse could be had to
consultation and cooperation should be limited by adding
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the words “where appropriate”. The Drafting Committee
had been of the opinion that, of all the expressions suggested, which had included “appropriate consultation and
cooperation”, “appropriate consultation and cooperation,
as mutually agreed” and “as necessary, consultation and
cooperation”, the term chosen was sufficiently flexible to
cover a wide range of interaction processes, depending on
the circumstances of each case.
17. The Drafting Committee had also considered
whether there should be a particular sequence between the
various actors which were supposed to take the response
measures recommended. While no such sequence was
implied in the phrase “States, if necessary with the assistance of the operator, or, where appropriate, the operator”,
the Committee had considered that it would be reasonable
to assume that, in the context of transboundary damage,
the State would have a more prominent role. It could not
be overemphasized that States had a general obligation
to ensure that activities carried out within their jurisdiction or control did not give rise to transboundary harm.
Moreover, a State would have the option of being reimbursed for the cost of reasonable response measures. The
proposed wording was also designed to take account of
certain diplomatic nuances that might be involved. The
possibility that an operator, including a transnational corporation, might be the first to react was not to be ruled out.
18. Draft principle 6 was entitled “International and
domestic remedies”. Its initial title had been “Remedies”.
It had been broken down into three paragraphs, instead of
the two originally proposed by the Working Group. The
second sentence of the original paragraph 1 had become
paragraph 2. The text was thus better balanced and drew
attention to both international and domestic procedures.
19. The first sentence of paragraph 1 was unchanged.
The obligation to provide appropriate procedures to ensure
compensation applied to all States. That paragraph should
be contrasted with paragraph 3, which specified the obligations of each State. Furthermore, in order to ensure the
consistency of the terminology used in the draft principles, the words “transboundary harm” had been replaced
by the words “transboundary damage”.
20. Paragraph 2 was based on what had initially been
the second sentence of paragraph 1. Its purpose was
to clarify the nature of the procedures involved. The
words “international procedures or forms of settlement” had therefore been replaced by the words “international claims settlement procedures”, the focus being
on “claims settlement”. Such procedures might include
mixed claims commissions or negotiations for lumpsum payments. The international component did not rule
out the possibility of a State of origin making a contribution to the affected State so that compensation could
be disbursed through a national claims procedure established by that State. The Drafting Committee was aware
of the heavy costs involved in pursuing claims at the
international level and it also knew that it took a long
time to settle some international claims. The reference
to expeditious procedures involving minimal expenses
reflected a desire not to overburden the victim with a
lengthy procedure akin to a judicial trial or with procedures which might act as a disincentive. It had also been

suggested that mention should be made of “prompt and
effective” or just “effective” procedures. The Committee
had opted for the current formulation to focus attention
on the victim. The procedures were understood to be
without prejudice to the right of the individual to pursue
other remedies under domestic law.
21. Paragraph 3 focused on domestic procedures. It was
an equal right of access provision based on the presumption that the right of access could be exercised only once
there was an appropriate system in place for the exercise
of individual rights. The first sentence of paragraph 3
therefore dealt with the competence of administrative
and judicial mechanisms, which must be able to entertain
claims relating to activities that came within the scope
of the principles. The first sentence also dealt with the
effectiveness of the remedies themselves. It stressed the
importance of removing hurdles in order to ensure participation in administrative hearings and proceedings. As
paragraph 1 had been split, it had been recast so that the
purpose stated in new paragraph 1 was reiterated in full.
The obligation now applied to “each State” and not just
to “States”. The second sentence dealt with two aspects
of the equal right of access. Firstly, it emphasized the
importance of non-discriminatory standards for the settlement of claims concerning hazardous activities. In that
connection, the broader concept of “remedies”, which had
appeared in the original text, had been replaced by the
concept of “mechanisms”. Secondly, the sentence dealt
with equal access to information. The word “appropriate”
had been used to indicate that, in certain circumstances,
access to information or the disclosure of information
might be denied. It was, however, essential that, even in
such circumstances, information should be readily available on the applicable exceptions, grounds for refusal,
review procedures and, possibly, the applicable charges.
Where feasible, such information should be accessible
free of charge or at minimal cost.
22. Draft principle 7 (Development of specific international regimes) reflected recognition of the significant role
of States and the importance of their cooperation in setting
up and implementing any regime that could prevent and
minimize significant transboundary damage from hazardous activities and compensate the victims. That idea was
also reflected in the draft articles on prevention. In addition, draft principle 7 laid down the same set of obligations as draft principle 4, but at the international level.
23. Paragraph 1 encouraged States to cooperate in the
development of international agreements on a global,
regional or bilateral basis in order to make arrangements
in three areas: prevention; response measures in order to
minimize transboundary damage in the event of an accident involving specific categories of hazardous activities;
and compensation and financial mechanisms to secure
prompt and adequate compensation. The Drafting Committee had retained the text which had been proposed by
the Working Group and to which it had added some drafting amendments for linguistic reasons and for the sake of
consistency with the text of the preceding draft principles.
24. In paragraph 2, States were encouraged to set up
various international financial security measures funded
by industry or by the State in order to provide victims
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of transboundary damage with sufficient, prompt and
adequate compensation. In addition, the paragraph highlighted the idea that, no matter what domestic measures
States might have to take to fulfil their response and compensation obligations, a more secure and consistent pattern of practice in that area required the adoption of international arrangements.
25. Draft principle 8, entitled “Implementation”, reaffirmed what had been implied in the other draft principles,
that each State must adopt the legislative, regulatory and
administrative measures necessary for the implementation of the draft principles. It also emphasized that those
principles and any implementing provisions should be
applied without any discrimination on any grounds. One
point to be noted was that the Drafting Committee had
slightly amended the last part of paragraph 2 of the text
prepared by the Working Group in order to make it clear
that any discrimination was prohibited. The references to
nationality, domicile or residence were only examples,
albeit common and relevant examples of bases for discrimination in the context of the settlement of claims arising out of transboundary damage. Paragraph 3 was a general clause laying down that States should cooperate with
each other in order to implement the draft principles in
accordance with their obligations under international law.
26. The CHAIRPERSON suggested that the Commission should adopt the preamble and the draft principles on
the allocation of loss in the case of transboundary harm
arising out of hazardous activities as contained in document A/CN.4/L.662. If he heard no objection, he would
take it that the Commission accepted that proposal.
It was so decided.
Organization of work of the session (continued)*
[Agenda item 1]
27. The CHAIRPERSON announced that the Commission would suspend the meeting in order to officially
close the International Law Seminar.
The meeting was suspended at 10.55 a.m. and resumed
at 11.45 a.m.
Reservations to treaties7 (concluded) (A/CN.4/537,
sect. E, A/CN.4/544,8 A/CN.4/L.649 and Corr.1)
[Agenda item 6]
Ninth report of the Special Rapporteur (concluded)
28. MR. PELLET (Special Rapporteur) said that he
had three preliminary comments to make on the preceding meetings. The first was that he had been sincerely
touched by the delicacy shown by members of the Commission who had participated in the discussions. Admittedly, some had commented that his report (A/CN.4/544)
* Resumed from the 2818th meeting.
7
For the text of the draft guidelines provisionally adopted by
the Commission to date, see Yearbook … 2003, vol. II (Part Two),
pp. 65–70, para. 367.
�
See footnote 1 above.
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was short, but no one had attacked him in an area where it
would have been easy to do so. The document that he had,
under pressure from the Secretariat, pompously termed
the “ninth report” was not a report properly speaking, but
rather, as stated in the footnote on the cover page, a corrigendum to part of his eighth report,9 which had given rise
to criticisms that had seemed to him to have some merit.
He had not written a report for the current session, since,
in the light of the discussions at the preceding session, it
had seemed crucial to undertake a comprehensive examination of the formulation of objections and acceptances;
that was a substantial task, which he had not yet completed. He solemnly undertook to do so before the next
session, however, and at the same time he would consider
the validity of reservations and objections. In that context,
he proposed to include a question to States in chapter III
of the report of the Commission to the General Assembly
on the work of its session concerning the word “validity”,
which he had earlier abandoned owing to the controversy
that it had caused, but which he intended to re‑examine in
future reports.
29. His second comment related to the pace at which the
consideration of the topic was proceeding. The Commission had taken its time, but if it went too quickly, simply
for the satisfaction of wrapping up the draft articles within
a timescale that it had arbitrarily fixed for itself, it would
undoubtedly neglect some essential points. The question
of reservations was, of course, of great interest to States,
but they had managed for 35 years with the deficiencies
and ambiguities of the Vienna Conventions and they could
doubtless wait a few more if they could be assured of a
complete, useful and well-thought-out guide to practice.
30. His third preliminary comment was that he had been
extremely surprised to hear his colleagues attribute to him
the qualities of adaptability and flexibility, with which
he was not usually credited. People tended to remember
their failures rather than the occasions on which they had
changed their minds, but he had found himself convinced
by a number of serious and logical arguments. That having been said, there were limits to his flexibility. He thus
disagreed with his colleagues on three important points of
principle. Firstly, doubt had been expressed as to the usefulness of a definition of objections to reservations. Such
a definition would undoubtedly be useful: the 1969 and
1986 Vienna Conventions did not contain one and it was
essential to have one, since the institution constituted by
objections to reservations produced legal effects. Moreover, the problem had arisen in practice; for example,
the arbitral tribunal that had settled the dispute between
France and the United Kingdom concerning the English
Channel case had devoted much time to the issue. In addition, States had, in 2003, almost unanimously welcomed
the fact that the Commission had decided to adopt an
actual definition of objections. The time was ripe to do
so. If the question was delayed until it had been examined
from every angle, it would be necessary first to produce
not a report, but a hefty tome running to 800 or 1,000
pages, since the whole of the law of reservations would
have to be reviewed before it would be possible to embark
on a definition.

�
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31. There was another point on which he had not been
convinced by the arguments of some members of the
Commission during the current session. The successive definitions of objections proposed by him, which
appeared in paragraphs 2, 15 and 22 of the “ninth
report”, had a common element: they defined objections to reservations in terms of the effects intended
by their authors. Some members had expressed doubt
as to the validity of that approach, although it had been
widely approved at the preceding session of the Commission and in the Sixth Committee. It could surely not
be asserted that States did not have intentions or that
they did not expect their objections to have any effect,
on the grounds that the effect of objections would be
identical to that of acceptances. It was quite possible that
an objection might have scarcely any practical effect, as
was surely the case where normative treaties were concerned, but, in such cases, the objections related more to
the “reservations dialogue” (one State seeking to convince another State to withdraw its reservation) than
to the law of reservations as such, which was based on
reciprocity. That did not mean, however, that the State
did not intend to produce certain effects by its objection.
He had three comments to make in response to members
who said that his approach was too subjective or that
States did not always indicate their purpose when formulating an objection. Firstly, to take the effect intended
by an objection as the starting point was no more or less
subjective than the position taken by the 1969 and 1986
Vienna Conventions themselves in defining reservations. The concept of the purpose was at the very heart
of the definition of reservations in those Conventions,
as reflected in the Guide to Practice. Secondly, it was
true that States did not always say precisely what they
intended by their objections, but they did so more and
more frequently and, under article 20, paragraph 4 (b),
and article 21, paragraph 3, of the Conventions, they
were obliged to do so if they intended a given treaty not
to enter into force in their relations with the author of the
reservation. States should also be encouraged to provide
explanations of that kind, as indicated in paragraph 106
of the eighth report on reservations to treaties. Lastly,
the same applied to reservations themselves. States seldom indicated the reasons for their reservations, yet
that was no obstacle either to defining reservations in
relation to their intended effects or to determining what
those effects were on the basis of the actual text of the
reservations.
32. There was a third point on which the criticism had
not been convincing. He agreed with the idea that the
Guide to Practice should determine when an objection
could or must be made and which categories of States and
international organizations could formulate an objection,
particularly as he himself had emphasized that idea in paragraph 100 of his eighth report and in paragraph 23 of his
ninth report, which referred to the potential authors of an
objection, and in paragraph 76 of his eighth report on the
moment when an objection must be formulated. Contrary
to what some members of the Commission believed, however, those were questions which were not at all self-evident, to which further consideration should be given on
the basis of examples and which were sensitive enough to
be dealt with in separate draft guidelines that he intended

to submit, as he had indicated at the preceding session and
at the current session.
33. He would “stick to his guns” on those three points,
but he had exaggerated somewhat in replying to criticism
that had often been expressed in very measured tones.
That was as far as his well-known “flexibility” went.
34. Some of the other criticism had given him food
for thought, however, and it should be discussed by the
Drafting Committee. It related, for example, to the elements of the definition contained in paragraph 22 of the
report. All members had agreed with the words “‘Objection’ means a unilateral statement”. Two members had
objected to the words “however phrased or named”, but
it was difficult to understand why. Just as States saddled
their reservations with the most unlikely names, so they
gave their objections any old names and often mixed them
up with “remarks” or “commentaries”, as stated by the
arbitral tribunal in the 1977 award in the English Channel
case. Those words were therefore necessary. As far as the
words “made by a State or an international organization”
were concerned, it was obvious that the Commission was
dealing only with that type of declaration. With regard
to the words “in response to a reservation”, it had been
stated that the words “in response to” were too weak. In
his view, however, they could not be separated from what
followed and, in the light of what followed, they were justified. The words “oppose” and “opposition” might nevertheless offer a solution which it was up to the Drafting
Committee to find. Although one speaker had referred to
the words “formulated” and “made”, no one had picked
up on a contradiction that he had discovered while preparing his statement. In paragraph 22 of the report, he used
the word “made” to refer to an objection and the word
“formulated” to refer to the reservation being objected to,
whereas the definition of a reservation contained in article
2, paragraph 1 (d), of the 1969 and 1986 Vienna Conventions and in draft guideline 1.1.1 referred to a unilateral
statement “made”, not “formulated”. That was another
question on which the Committee would have to take a
decision.
35. The words “purports to modify the effects expected
of the reservation [by the author of the reservation]” were
the part of the definition which had given rise to the most
“reservations” and “objections”, or simply to doubts and
questions. There had not been any reaction to the square
brackets and they could, if necessary, be dealt with by
the Drafting Committee. The Commission could probably also rely on the Drafting Committee to deal with the
words “whereby the State or organization”, which had
been described as ambiguous because, grammatically,
they could refer to the author of the reservation, whereas
what was being referred to was the author of the objection. The text seemed quite clear to him, but, if the Commission so wished, the ambiguity might be removed by
using the words: “whereby the objecting State or organization purports to…”.
36. “Purports to” do what was the crux of the issue.
Originally, he had considered the possibility of referring
to the 1969 and 1986 Vienna Conventions and using the
following wording:
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“ ‘Objection’ means a unilateral statement whereby a
State or an organization purports to prevent the application of the provisions of the treaty to which the reservation relates, or of the treaty as a whole with respect
to certain specific aspects, between the author of the
reservation and the State or organization which formulated the objection, to the extent of the reservation,
or to prevent the treaty from entering into force in the
relations between the author of the reservation and the
author of the objection.”
37. He had decided against that wording because he had
been convinced that it closed the door to any possibility
that an objection might give rise to effects other than those
provided for by the 1969 Vienna Convention. Ultimately,
the only acceptable effects of an objection might well be
those provided for by the 1969 and 1986 Vienna Conventions, but the practice of States clearly showed that
they often intended to have their objections produce other
effects. Perhaps those other effects intended by States
were not legally possible, as he believed; perhaps objections with super-maximum effect were not valid; and perhaps the same was true of objections with intermediate
effect, although he did not believe so. However, he did not
see why the Commission should “excommunicate” those
objections out of hand, right at the definition stage. That
was not what it had done in the case of reservations and
he therefore did not see why there could not be valid and
invalid objections, just as there were valid and invalid reservations. The Commission’s discussions at the preceding
session were what had convinced him on that point and
had led him to make rather far-reaching changes in the
definition of objections he had proposed: in the definition
contained in paragraph 15 of the report, the author of the
objection “purports to prevent the reservation having any
or some of its effects”.
38. The members who had spoken had explained why
they had a weakness for the word “prevent”, and he
recalled that, at an earlier meeting, he had also explained
why, in the definition contained in paragraph 22 of the
report, he had replaced the word “prevent” by the word
“modify”: primarily to take account of objections with
intermediate effect, those that went further than a minimum effect but less far than the maximum effect, since
their authors did not go as far as to refuse the entry into
force of the treaty in their relations with the author of the
reservation, but nevertheless considered that the balance
of the treaty would be destroyed in the mutual relations
between the two States if some of the provisions of the
treaty to which the reservation did not relate directly
were applied. Those objections with intermediate effect
remained within the boundaries of the two extreme cases
provided for in the 1969 and 1986 Vienna Conventions,
but when their effect was analysed it was hard to say
that they “prevented” the reservation from producing its
effects. However, they did modify the effects that the reservation would have had in the absence of an objection. In
his view, the word “modify” covered all those possibilities, but, on the basis of the reactions to which that word
had given rise, it obviously did not. As several members
had suggested, the only solution was to combine the definitions contained in paragraphs 15 and 22 and use both
the word “prevent” and the word “modify” or equivalent
words. The word “exclude” would probably be better than

205

the word “prevent”, if only because it was the word used
in the definition of reservations.
39. It still had to be determined what was to be prevented or excluded and modified. In the definition contained in paragraph 22 of the report, he had proposed
that reference should be made to the modification “of the
effects expected of the reservation”. The word “expected”
had been criticized, but another word could probably be
found. The most important thing, however, was whether
reference should be made to the effects which the author
of the reservation expected of its reservation or intended it
to have or to the effects which the reservation would produce objectively in the absence of an objection. He had
been convinced by the members who had said that the
Commission should go back to the definition contained
in paragraph 15. Since the purpose intended by the author
of the objection must be the key element of the definition of an objection, there was no reason to refer to the
“subjectivity” of the author of the reservation itself. If
the Commission retained the “subjectivity” of the author
of the objection, which he definitely wished to keep, he
was entirely willing to give up that of the author of the
reservation and keep “only” its effects. Some members
had regretted the fact that the relative element contained
in the definition of reservations was not to be found in
the definition of objections. By definition, a reservation
had an effect only vis-à-vis its author in its relations with
the other States parties to the treaty. That was what was
meant, in article 2, paragraph 1 (d), of the 1969 and 1986
Vienna Conventions, by the words “purports to exclude
or to modify the legal effect of certain provisions of the
treaty in their application to that State”. He had been convinced by the members who had expressed the view that
that element of relativity should also be introduced in the
definition of objections. Like a reservation, an objection
could have effects only in the relations between its author
and the reserving State or international organization. The
law of reservations was basically a transition from pure
multilateralism to modulated bilateralism, and that must
be taken into account in the definition of objections. After
a great deal of thought, which had been prompted by the
Commission’s discussions, he was now proposing the following new text of draft guideline 2.6.1:
“ ‘Objection’ means a unilateral statement, however
phrased or named, made by a State or an international
organization [in response to] [which objects to] a reservation to a treaty [made] [formulated] by another State
or international organization, whereby the objecting
State or international organization purports to exclude
or modify the legal effect of the reservation in the relations between the author of the reservation and the
author of the objection.”
40. In his view, that definition would “pass the test” of
the statements which had been made by the Russian Federation and the Republic of Moldova in response to Pakistan’s reservation.10 The new text was, of course, only one
example of what the Drafting Committee might come up
with and he did not ask the members of the Commission
to accept or even discuss it, or to refer it as it stood to
the Drafting Committee. It would be sufficient for draft
1

See 2821st meeting, footnotes 4–6.
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guideline 2.6.1 to be referred to the Drafting Committee,
on the understanding that the Committee would have full
freedom, in the light of the discussions, to combine, rearrange, merge or amend the various versions that he had
proposed, particularly those contained in paragraphs 15
and 22 of his report and, possibly, the new version that he
had just proposed orally.
41. Draft guideline 2.6.2 had been broadly accepted and
its referral to the Drafting Committee should not give rise
to any problems. Only one member had expressed some
doubts, but, as he himself had recognized, those doubts
were based on his well-known hostility to the late formulation of reservations. In fact, all members were hostile to such late formulation of reservations, but it was a
fact of international legal life which States held dear and
which the Commission had taken into account. He was
absolutely not prepared to go back over that point, and,
since the Commission had unwisely decided to describe
the opposition of a State or an international organization
to the late formulation of a reservation as an “objection”,
it was essential to clarify matters, and that was precisely
what draft guideline 2.6.2 was intended to do.
42. In conclusion, he expressed the hope that draft
guidelines 2.6.1 and 2.6.2 would be referred to the Drafting Committee in the way that he had indicated.
43. Mr. ECONOMIDES said that he thought that the
Special Rapporteur was trying to build on the wrong
legal foundation. He referred to an “intermediate” effect
between the two possibilities provided for in the 1969 and
1986 Vienna Conventions, those of excluding the provision to which the reservation related or objecting to the
application of the treaty as a whole. Those two possibilities were enumerated exhaustively and there was no
“intermediate” effect. The Commission could, of course,
ignore those Vienna Conventions and build on the basis
of the new practice, but it had decided from the very
beginning to respect the Conventions. Paragraph 18 of
the report showed that the effect of an objection could be
not only to exclude the provision to which the reservation
related, but also to exclude other provisions of the treaty
which had not been affected by the reservation. In such
a case, however, what were involved were new reservations, formulated by the objecting State, and the reserving
State had to be given the right to formulate an objection to
those new reservations. The Special Rapporteur should
therefore prepare a draft guideline on reservations formulated by an objecting State and another on objections
formulated by the reserving State.
44. The Special Rapporteur’s approach suggested that
he was influenced by the concept of countermeasures,
because, in presenting a State that formulated an objection
as though it was applying a countermeasure, he was moving from the law of treaties into the law of State responsibility. The practice which had come into being since
the adoption of the 1969 and 1986 Vienna Conventions
was naturally worth taking into account, but two principles must be established in respect of any new practice:
it must be compatible with the 1969 Vienna Convention,
and, if that Convention contained gaps, it must be useful
and positive and not likely to destroy the law of treaties.
However, the concept of the “intermediate effect” of an
objection might well destroy the law of treaties.

45. The CHAIRPERSON said that, if he heard no
objection, he would take it that the Commission wished
to refer draft guidelines 2.6.1 and 2.6.2 to the Drafting
Committee.
It was so decided.
The meeting rose at 12.40 p.m.

2823rd MEETING
Tuesday, 27 July 2004, at 10.10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Al-Baharna, Mr. Al-Marri, Mr.
Baena Soares, Mr. Candioti, Mr. Chee, Mr. Comissário
Afonso, Mr. Daoudi, Mr. Dugard, Ms. Economides, Mr.
Fomba, Mr. Gaja, Mr. Galicki, Mr. Kabatsi, Mr. Kateka,
Mr. Kemicha, Mr. Kolodkin, Mr. Koskenniemi, Mr.
Mansfield, Mr. Matheson, Mr. Momtaz, Mr. Niehaus, Mr.
Opertti Badan, Mr. Pambou-Tchivounda, Mr. Sreenivasa
Rao, Mr. Rodríguez Cedeño, Ms. Xue, Mr. Yamada.

Programme, procedures and working methods of the
Commission and its documentation (A/CN.4/537,
sect. H, A/CN.4/L.664/Rev.1)
[Agenda item 9]
Report of the Planning Group

1. Ms. XUE (Chairperson of the Planning Group), presenting the report of the Planning Group (A/CN.4/L.664/
Rev.1), said that at its three meetings the Planning Group
had discussed the report of the Working Group on longterm programme of work; new topics for inclusion in the
current programme of work; the Strategic Framework
(2006–2007) for Programme 5: Subprogramme 3 (Progressive development and codification of international
law); the documentation of the Commission; and the dates
and place of the fifty-seventh session.
2. The Chairperson of the Working Group on long-term
programme of work had presented an oral progress report
to the Planning Group. After a thorough debate, the Planning Group had decided to recommend to the Commission the inclusion of the topic “Obligation to extradite or
prosecute (aut dedere aut judicare)” in its long-term programme of work.
3. Moreover, since the Commission was likely to complete the first reading of two topics at its current session,
the Planning Group had decided to recommend the inclusion of two new topics in its current programme of work:
“Effects of armed conflicts on treaties” and “Expulsion
of aliens”.
4. In response to the Acting Legal Counsel’s request
for comments on the new Strategic Framework for
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2006–2007, the Planning Group recommended that the
Commission should take note with approval of Subprogramme 3 (Progressive development and codification of
international law).
5. The documentation of the Commission had also been
considered, and, in particular, the question of the need for
summary records in the light of General Assembly resolution 58/250 of 23 December 2003. The Planning Group
recommended that the status quo should be maintained
in that regard.
6. Lastly, the Planning Group recommended that the
fifty-seventh session of the Commission should be held
from 2 May to 3 June and from 4 July to 5 August 2005,
at the United Nations Office at Geneva.
7. Mr. ECONOMIDES noted that, according to the
report, the Working Group on long‑term programme of
work had considered various topics, some of which it
would continue to consider in the future, whereas it had
decided that others were not suitable for codification. The
Commission was surely entitled to know what the topics
in question were. The report of the Planning Group should
be amended accordingly.
8. The CHAIRPERSON said that it was not customary
for procedural reports such as that of the Planning Group
to enter into such detail. The Rapporteur would ensure
that the topics in question were named in the report of the
Commission.
9. Mr. MOMTAZ said that, in view of the fact that the
Planning Group had recommended two new topics for
inclusion in the current programme of work, the reference
to “a new topic” in the title of the chapter on that matter
in its report should be amended to read “two new topics”.
10. The CHAIRPERSON noted that, before taking a
decision on the recommendation concerning the inclusion
of two new topics in the current programme of work, the
Commission should, in accordance with established practice, engage in consultations on the appointment of special rapporteurs. Once those consultations had been satisfactorily completed, it would be in a position to decide
whether or not to include the two topics in the programme
of work.

that the topic “Obligation to extradite or prosecute (aut
dedere aut judicare)”, recommended for inclusion in the
long‑term programme of work, remained to be approved.
13. Mr. YAMADA said that, since the two new topics
had already been approved by the General Assembly,
there was nothing to prevent the Commission from starting to consider them immediately. He therefore sought
assurances that the Chairperson would conduct informal
consultations on the appointment of special rapporteurs
without delay. It was also to be hoped that the proposal
regarding the new topic “Obligation to extradite or prosecute (aut dedere aut judicare)” would be favourably
received by the Sixth Committee, so that a start could be
made on that topic at the next session.
14. The CHAIRPERSON confirmed that he would
undertake consultations in an expeditious manner, so that
the process could be finalized as soon as possible. The
Commission’s readiness to begin work on the two new
topics at its next session would be duly reflected in its
report on the work of its current session.
15. He took it that the Commission wished to take note
of the report of the Planning Group, without prejudice to
its final decision with regard to the sections concerning
new topics.
It was so decided.
Organization of work of the session (concluded)
16. Mr. YAMADA (Special Rapporteur) announced that
the final composition of the open‑ended Working Group
on transboundary groundwaters was: Mr. Baena Soares,
Mr. Brownlie, Ms. Escarameia, Mr. Fomba, Mr. Mansfield, Mr. Matheson, Mr. Niehaus, Mr. Opertti Badan and,
ex officio, Mr. Comissário Afonso.
The meeting rose at 10.30 a.m.
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11. Mr. PAMBOU-TCHIVOUNDA asked for confirmation that the General Assembly was required to endorse
any topic before the Commission could include it in its
programme of work.
12. The CHAIRPERSON confirmed that the two topics
recommended by the Planning Group for inclusion in the
current programme of work had already been approved
by the General Assembly1 by virtue of its approval of the
report of the Commission to the General Assembly on the
work of its fifty‑second session,2 where the topics had
appeared under the long-term programme of work;3 and
1
See General Assembly resolution 55/152 of 12 December 2000,
para. 8.
2
Yearbook … 2000, vol. II (Part Two).
3
Ibid., p. 131, para. 729.
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Thursday, 29 July 2004, at 10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Al-Baharna, Mr. Al-Marri, Mr.
Baena Soares, Mr. Candioti, Mr. Chee, Mr. Comissário
Afonso, Mr. Daoudi, Mr. Dugard, Mr. Economides, Mr.
Fomba, Mr. Gaja, Mr. Galicki, Mr. Kabatsi, Mr. Kateka,
Mr. Kemicha, Mr. Kolodkin, Mr. Koskenniemi, Mr.
Mansfield, Mr. Matheson, Mr. Momtaz, Mr. Niehaus, Mr.
Opertti Badan, Mr. Pambou-Tchivounda, Mr. Pellet, Mr.
Rodríguez Cedeño, Mr. Yamada.
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Draft report of the Commission on the
work of its fifty-sixth session
Chapter IV. Diplomatic protection (A/CN.4/L.653 and Corr.1 and
Add.1)

1. The CHAIRPERSON invited the members of the
Commission to consider sections A and B of chapter
IV of the draft report of the Commission on diplomatic
protection.
A. Introduction (A/CN.4/L.653)
Paragraphs 1 to 15

Paragraphs 1 to 15 were adopted.
Section A was adopted.
B. Consideration of the topic at the present session (A/CN.4/L.653
and Corr.1)
Paragraphs 16 and 16 bis

Paragraphs 16 and 16 bis were adopted.
Paragraphs 17 to 19

Paragraphs 17 to 19 were adopted.
2. The CHAIRPERSON invited the members to consider section C of chapter IV of the draft report of the
Commission, as contained in document A/CN.4/L.653,
which reproduced the text of the articles on diplomatic
protection adopted on first reading, and in document A/
CN.4/L.653/Add.1, which contained the text of those articles and the commentaries thereto.
3. Mr. KATEKA said that the word “Commission” was
sometimes used indiscriminately to describe the International Law Commission and other Commissions, as, for
example, in paragraph (3) of the commentary to article 7
in the relevant chapter of the draft report. That might create some confusion.
4. The CHAIRPERSON requested the secretariat to
make the necessary changes.
C. Text of the draft articles on diplomatic protection adopted by
the Commission on first reading (A/CN.4/L.653 and Add.1)
2. Text of the draft articles with commentaries thereto
General commentary
Paragraphs (1) and (2)

5. Mr. GAJA proposed that, in the third sentence of paragraph (1), the words “more extensively” should be added
after the words “dealt with”.
6. Mr. ECONOMIDES, pointing out that a State might
well provide reparation for injury by compensating the
injured person directly, proposed that the words “to the
State of nationality” in the seventh sentence of the same
paragraph should be deleted.

7. Mr. PELLET proposed that the words “although
some members considered that the scope of the topic went
further and that the consequences of the exercise of diplomatic protection should have been covered by the draft
articles” should be added following the word “claims” in
the antepenultimate sentence of paragraph (2).
8. Mr. DUGARD (Special Rapporteur) said that he
accepted Mr. Pellet’s proposal, but thought that it should
be placed in paragraph (1).
9. Mr. PELLET said that there was a difference
between common law and Roman law as far as the concept of diplomatic protection was concerned. In common law, diplomatic protection related to the rules governing the admissibility of claims, whereas Roman law
jurists regarded that question as only part of the topic.
The admissibility of claims was dealt with in paragraph
(2).
10. Mr. DUGARD (Special Rapporteur) said that he had
no real objection to the content of Mr. Pellet’s proposal
and suggested that the following words should be added
at the end of paragraph (1): “Some members of the Commission considered that the legal consequences of diplomatic protection should have been covered in the present
draft articles and that the focus of attention should not
have been directed towards the admissibility of claims”.
11. Mr. PELLET said that he accepted the Special Rapporteur’s proposal.
12. The CHAIRPERSON said that, if he heard no objection, he would take it that the Commission also accepted
the Special Rapporteur’s proposal.
It was so decided.
Paragraph (1), as amended, was adopted.
Paragraph (2) was adopted.
Paragraph (3)

13. Mr. PELLET said that, in the fourth sentence, the
words “the independence of” should be added after the
words “respect for”.
14. Mr. DUGARD (Special Rapporteur) said that functional protection was designed to promote both respect for
the person of agents and respect for their independence.
He therefore proposed that the text should be amended
accordingly.
15. Mr. KEMICHA suggested that the words “respect
for the integrity and independence of its agents” should
be used.
16. Mr. GAJA, expressing the view that the word “integrity” was not appropriate because it appeared to refer to
corruption, proposed the words “respect for its agents and
their independence”.
17. Mr. PELLET said that, in fact, functional protection referred only to the independence of agents, since
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the protection of their integrity was guaranteed by diplomatic protection, but he could nevertheless agree with
that proposal.
18. Mr. ECONOMIDES said that the word “method”
should be replaced by the word “institution” in that
sentence.
19. Mr. DUGARD (Special Rapporteur) said that he
agreed with the comment by Mr. Economides. He would
also like the proposal by Mr. Gaja to be adopted because
respect for the person was important.
20. Mr. KATEKA said that, in the fifth sentence, it would
be better to delete the reference to the Sixth Committee.
21. The CHAIRPERSON said that, if he heard no objection he would take it that the Commission agreed to the
proposals by Mr. Gaja, Mr. Economides and Mr. Kateka.
It was so decided.
22. Mr. PELLET said that paragraph (3) overlapped
with paragraph (6) of the commentary to article 1.
23. The CHAIRPERSON proposed that paragraph (3)
should be adopted subject to changes which might be
made during the consideration of the commentary to article 1.
Paragraph (3), as amended, was adopted on that
understanding.
24. The CHAIRPERSON invited the Commission to
consider the commentary to Part One of the draft articles
entitled “General provisions”.
25. Mr. PELLET said that the references to cases in the
footnotes were not clear enough. For example, the date of
arbitral awards should be indicated.
26. The CHAIRPERSON requested the secretariat to
make the necessary changes.
Commentary to article 1 (Definition and scope)
Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted.
Paragraph (3)

27. Mr. GAJA said that the date in the footnote to that
paragraph should be “1959”.
28. Mr. PELLET said that he was surprised that reference was made first to the wording used by ICJ in the
Interhandel case because that wording came from the
Mavrommatis case. That comment also applied to the
reference to the Panevezys-Saldutiskis Railway case in
the footnote to paragraph (5) of the commentary to the
article, relating to “diplomatic action” and “judicial proceedings”. He therefore proposed that, in order to draw
attention to the importance of the decision in the Mavrommatis case, on which all of the case law relating to diplomatic protection was based, the words “The wording was
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used for the first time in the Mavrommatis case” or the
words “See also the Mavrommatis case” should be added
to the footnote to paragraph (3) of the commentary and
the words “See also the Mavrommatis case and the Nottebohm case” should be used in the footnote to paragraph
(5) of the commentary, in that order.
29. The CHAIRPERSON said that, if he heard no objection, he would take it that the Commission agreed to that
proposal.
It was so decided.
Paragraph (3), as amended, was adopted.
Paragraph (4)

Paragraph (4) was adopted.
Paragraph (5)

30. Mr. ECONOMIDES said that the third sentence
created some confusion between diplomatic action and
other means for the peaceful settlement of disputes. He
therefore proposed that it should be amended to read:
“‘Diplomatic action’ covers all the lawful procedures
which are employed by States in this regard, including
protest, and which are designed to obtain compensation
for injury suffered by their nationals abroad”. “Views and
concerns” had nothing to do with diplomatic protection
and “requests for inquiries and negotiations” were “other
means of peaceful settlement” of disputes.
31. Mr. GAJA said that the amendment of that sentence
did not have to be so radical. The sentence would probably be clearer if the word “State” was in the singular
and if it read: “‘Diplomatic action’ covers all the lawful
procedures employed by a State to inform another State
of its views and concerns, including protest, request for
an inquiry and negotiations aimed at the settlement of
disputes”.
32. Mr. ECONOMIDES said that the sentence was
intended to indicate that diplomatic action was exercised
by a State against another State to try to obtain compensation for injury suffered by one of its nationals and that,
if such diplomatic action failed, other means of peaceful settlement were used. The idea was quite simple and
there was no reason to state it in such a complicated way.
However, Mr. Gaja’s proposal was an improvement, even
though it did not go far enough, particularly because it
kept the words “concerns and views”, and he could support it without any problem. If the word “State” was in
the singular, the word “dispute” would also have to be in
the singular.
Paragraph (5), as amended by Mr. Gaja and Mr.
Economides, and the footnote, as amended by Mr. Pellet,
were adopted.
Paragraph (6)

33. Mr. PELLET said that, even by saying so, as in the
first footnote to the paragraph, there was no need to repeat
what was stated in paragraph (3).
34. Mr. ECONOMIDES said that he agreed with Mr.
Pellet’s comment, but that, if it was decided that paragraph
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(6) should be retained, the word “substantially” in the
second sentence should be replaced by, for example, the
word “considerably” because the difference between diplomatic protection and functional protection could not be
described as “substantial”.

Paragraph (1) was adopted.
Paragraphs (2) and (3)

Paragraphs (2) and (3) were adopted.

35. The CHAIRPERSON said that the word “substantially” could be translated by the word substantiellement
in French.

The meeting rose at 11.40 a.m.

36. Mr. GAJA said that the paragraph could be deleted,
but that, if it was retained, the word “officials” in the first
sentence should be replaced by the word “agents”.

2825th MEETING

37. Mr. DUGARD (Special Rapporteur) said that he
agreed that paragraph (6) was repetitive, but, in his opinion, it must be stated that the draft articles dealt with
diplomatic protection, not with functional protection. He
therefore proposed that only the second sentence should
be deleted.
38. The CHAIRPERSON said that, if he heard no
objection, he would take it that the Commission wished to
retain paragraph (6), subject to the amendments proposed
by the Special Rapporteur and Mr. Gaja.

Friday, 30 July 2004, at 10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Al-Baharna, Mr. Al-Marri, Mr.
Baena Soares, Mr. Candioti, Mr. Chee, Mr. Comissário
Afonso, Mr. Daoudi, Mr. Dugard, Mr. Economides, Mr.
Fomba, Mr. Gaja, Mr. Galicki, Mr. Kabatsi, Mr. Kateka,
Mr. Kemicha, Mr. Kolodkin, Mr. Koskenniemi, Mr.
Mansfield, Mr. Matheson, Mr. Momtaz, Mr. Niehaus,
Mr. Opertti Badan, Mr. Pambou-Tchivounda, Mr. Pellet,
Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño, Mr. Yamada.

It was so decided.
Draft report of the Commission on the work
of its fifty-sixth session (continued)

Paragraph (6), as amended, was adopted.
Paragraph (7)

39. Mr. KABATSI, supported by Mr. DAOUDI, said
that he regretted that paragraph (7) gave the impression
that all nationals who engaged in official international
business on behalf of a State were diplomatic or consular
agents, because that was not actually true.
40. Mr. MOMTAZ, supported by the CHAIRPERSON,
proposed that the reference to diplomats and consuls at
the beginning of the second sentence should be deleted.
The sentence should read: “Persons engaged in such business are protected by other rules and instruments of international law, notably the Vienna Convention…”.
41. Mr. GAJA, recalling that the United States Diplomatic and Consular Staff in Tehran case was often
referred to as involving diplomatic protection, proposed
that the first sentence should be made less categorical by
adding the word “mainly” before the word “covers”.
Paragraph (7), as amended, was adopted.

Chapter IV. Diplomatic protection (continued) (A/CN.4/L.653 and
Corr.1 and Add.1)
C. Text of the draft articles on diplomatic protection adopted by
the Commission on first reading (continued) (A/CN.4/L.653
and Add.1)

2. Text of the draft articles with commentaries
thereto (continued)
Commentary to article 3 (Protection by the State of nationality)
Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted.
Commentary to article 4 (State of nationality of a natural person)
Paragraph (1)

Paragraph (1) was adopted.
Paragraph (2)

Commentary to article 2 (Right to exercise diplomatic protection)
Paragraph (1)

42. Mr. GAJA said that the last footnote to the paragraph and some of the footnotes to paragraphs that followed referred to the Special Rapporteur’s first report.
For the sake of the commentary’s autonomy, it would be
better to include the relevant information in the footnotes
instead of referring to the Special Rapporteur’s report.
43. The CHAIRPERSON said that the secretariat would
make the necessary changes.

1. Mr. GAJA proposed that the phrase “judicial decision
and treaty” should read “judicial decisions and treaties”,
since the principle in question was also based on case law
other than the two examples cited in the paragraph.
Paragraph (2), as amended, was adopted.
Paragraph (3)

2. Mr. ECONOMIDES questioned the accuracy of the
last sentence. A simple reference to the Commission’s
draft articles on nationality of natural persons in relation
to the succession of States would suffice. Accordingly,
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the phrase beginning with the words “in accordance with”
should be placed in parentheses, and those words replaced
by the word “see”.
3. Mr. KABATSI questioned the appropriateness of the
adjective “short” in the third sentence. The period of residence required for the granting of nationality following
marriage was not necessarily short.
4. The CHAIRPERSON suggested that the word
“short” should simply be deleted. The phrase referred to
by Mr. Economides could be deleted from the text of the
commentary and incorporated in the last footnote to the
paragraph.
Paragraph (3), as amended, was adopted.
Paragraph (4)

5. Mr. MANSFIELD proposed that in the phrase “it will
be difficult to prove nationality” the word “will” should
be replaced by “may”.
6. Mr. ECONOMIDES said there was no need to draw a
distinction between developed and developing countries,
as the connecting factors listed in article 4 were used by
all States. The adjectives “developed” and “developing”
could therefore be deleted.
7. Mr. DUGARD (Special Rapporteur), while fully
agreeing with Mr. Economides, recalled that Mr. Brownlie, who regrettably was not present, had felt strongly that
mention should be made of the problem in some developing countries where birth records were not kept.
8. The CHAIRPERSON said that the qualification added
nothing to the Commission’s factual analysis. He took it
that the Commission wished to endorse both Mr. Economides’s and Mr. Mansfield’s proposals.
Paragraph (4), as amended, was adopted.
Paragraphs (5) to (7)

Paragraphs (5) to (7) were adopted.
Commentary to article 5 (Continuous nationality)
Paragraph (1)

9. Mr. PELLET said that, in view of the forcefulness of
the assertion to which the first footnote to the paragraph
referred, the date of the Kren claim should be given.
Paragraph (1) was adopted subject to that editorial
amendment.
Paragraphs (2) to (4)

Paragraphs (2) to (4) were adopted.
Paragraph (5)

10. Mr. GAJA, referring to the second sentence, proposed that the words “the award” should be amended to
“an award”. However, a more serious objection was that
the commentary contradicted the text of the article. While
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that was partly attributable to the influence of the ICSID
decision in the Loewen case of 2003, no reference was
made to that case in the commentary. To require nationality to be continuous until the making of the award would
give the defendant an incentive to delay settlement. He
therefore further proposed the deletion of the third and
fourth sentences. Reference might be made in a footnote
to the differing views expressed in the Commission on
the matter.
11. Mr. PELLET, while begging to differ on Mr. Gaja’s
first proposal, agreed that the commentary did not illustrate, but contradicted, the article proper. Perhaps that was
because the text of the article was debatable, since it did
not reflect a general rule. It would be useful to include a
footnote referring to the Loewen case. Nevertheless, the
problem would not be resolved by simply deleting the
last two sentences. The paragraph should be redrafted to
reflect the fact that, according to some writers and recent
case law, the continuous nationality rule required the bond
of nationality until the making of the award, but that the
Commission had decided in favour of a different rule.
12. Mr. MATHESON said that he entirely endorsed the
substantive conclusions that the Special Rapporteur had
drawn from his extensive study of the matter. However,
it must be recognized that there had been a difference
of opinion in both the Working Group and the Drafting
Committee as to whether to follow the decision taken in
the Loewen case. It was important to indicate that that
issue remained unresolved. He therefore proposed that the
third sentence should be deleted and the fourth sentence
amended to read: “Hence the Commission did not find it
necessary to deal with this question in the article.”
13. Mr. GALICKI, noting that two words in the paragraph had been underlined for emphasis, suggested that
the underlining should be deleted since it was not in
accordance with the Commission’s usual practice. The
same technical comment applied to paragraph (11) of the
commentary to article 11.
14. Mr. DUGARD (Special Rapporteur) endorsed Mr.
Galicki’s suggestion: the underlining reflected an earlier
version of the text, produced in the Drafting Committee.
He also endorsed Mr. Matheson’s proposal. There had
been considerable debate in the Drafting Committee in
the light of the Loewen case, and it was important to bring
the problem to the attention of States so that they could
respond for the purposes of a second reading.
15. Mr. GAJA said that he wished to insist on his proposal to amend the words “the award”. An award was not
necessarily always made in cases relating to diplomatic
protection; only where one was made would the problem
of whether to take account of the date of the award or of
the date of presentation of the claim arise. He endorsed the
idea of rewording the paragraph along the lines suggested
by Mr. Pellet. Some reference should also be made to the
Loewen case and to the fact that, although the majority in
the Drafting Committee had favoured the rule set forth in
article 5, some members of the Commission would have
preferred to have followed the Loewen decision.
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16. Mr. PELLET said that he failed to understand why
Mr. Gaja insisted on his proposal to amend the phrase
“the award”. More to the point, Mr. Matheson’s proposal
would resolve nothing. It was essential to mention that
not only Jennings and Watts but also ICSID in the Loewen
decision had taken positions different to the one adopted
by the Commission. It would be best for the Special Rapporteur to redraft the paragraph.
17. The CHAIRPERSON said that he took it that the
Commission wished the Special Rapporteur to redraft
paragraph (5) in the light of the discussion.
It was so decided.

prohibited acquisition of dual or multiple nationality, the
tendency in Europe was for dual nationality to be permitted but for Governments simply to decline to recognize
the dual or multiple nationality of their nationals in matters relating to internal status. However, such situations
had a long history. In Poland, for example, holding dual
nationality had once been a punishable offence: Polish
nationality had had to be renounced first. It was important
to distinguish between strict conditions for those seeking
to renounce their nationality and the possibility or impossibility of acquiring dual or multiple nationality. The first
sentence should be redrafted by the Special Rapporteur
to take full account both of the present situation and of
recent past history.
24. Mr. KABATSI said that Ugandan nationals were
prohibited from acquiring dual or multiple nationality.

Paragraphs (6) to (10)

Paragraphs (6) to (10) were adopted.
Paragraph (11)

18. Mr. GAJA, supported by Mr. Economides, proposed
that the sentence “The injured person was not an alien
when the injury occurred.” should be added at the end of
the paragraph, to clarify the reasoning.
Paragraph (11), as amended, was adopted.
Commentary to article 6 (Multiple nationality and claim against a third
State)
Paragraph (1)

19. Mr. MOMTAZ said that some countries, including
his own, while not prohibiting dual or multiple nationality, imposed draconian conditions on those seeking it. He
therefore suggested the insertion of a phrase to that effect
in the first sentence, so that the beginning of paragraph (1)
would read: “Although some domestic legal systems
prohibit their nationals from acquiring dual or multiple
nationality or submit such acquisition to very strict conditions, it must be accepted that …”.
20. Mr. AL-BAHARNA said that there was no evidence
that such conditions were widespread. It would be rash for
the Commission to state that “some domestic legal systems” imposed strict conditions.
21. Mr. DUGARD (Special Rapporteur) said that the
Commission could safely use the word “some”; although
he had not researched the matter extensively, he was confident that a substantial number of countries imposed
strict conditions on those seeking dual nationality. He
suggested that he should redraft the paragraph, the balance of which might be upset by an insertion along the
lines suggested by Mr. Momtaz.
22. Mr. ECONOMIDES was in favour of the amendment proposed by Mr. Momtaz. Greece, too, imposed
draconian conditions on nationals seeking to change
their nationality. As for Mr. Al-Baharna’s objection, the
phrase “some domestic legal systems” would cover both
categories.
23. Mr. GALICKI said that, as it stood, the first sentence was over‑simplistic. Although some legal systems

25. Mr. KEMICHA said that Mr. Momtaz’s proposal
patently reflected a situation that existed throughout the
world. He would therefore favour its adoption.
26. Mr. KOLODKIN, supported by Mr. KABATSI, said
that the words “Although some domestic legal systems
prohibit their nationals from acquiring dual or multiple
nationality it must be accepted that” were redundant and
should be deleted. The paragraph would then start with
the simple statement that “Dual or multiple nationality is
a fact of international life.”
27. Mr. KATEKA said that he opposed that suggestion.
The introductory phrase stated the incontestable fact that
in some countries—including his own—nationals were
prohibited from acquiring dual or multiple nationality. To
delete the phrase would leave the paragraph unbalanced.
28. Mr. DUGARD (Special Rapporteur) said that he
was in favour of Mr. Kolodkin’s proposal. The difficulty
was that national legal systems had different approaches,
and he had erred in trying to acknowledge that fact in a
single sentence. It would be better to delete the opening
phrase than to attempt to summarize briefly the diversity
of legal systems.
29. Mr. AL-BAHARNA said that he would still prefer
to retain the existing text. The point raised by Mr. Momtaz
was adequately dealt with in the opening phrase of the
first sentence.
30. The CHAIRPERSON recommended that, since
it had been supported by the Special Rapporteur, Mr.
Kolodkin’s proposal should be adopted.
Paragraph (1), as amended, was adopted.
Paragraph (2)

Paragraph (2) was adopted.
Paragraph (3)

31. Mr. PELLET proposed amending the words “essais
de codification”, in the French text, to read “textes de
codification”.
Paragraph (3), as amended, was adopted.
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Paragraph (4)

Paragraph (4) was adopted with a minor drafting
amendment.
Commentary to article 7 (Multiple nationality and claim against a State
of nationality)
Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted.
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“qui séjournent légalement” in the French text should be
replaced by the words “résidant régulièrement”.
37. Mr. GAJA said that there was a redundancy at the
end of the paragraph: the situation of stateless persons had
already been dealt with in paragraph (3). The phrase “in
the case of both stateless persons and refugees” should
therefore be replaced by the phrase “also in the case of
refugees”.
Paragraph (7), as amended, was adopted.

Paragraph (3)

32. Mr. GAJA said that the footnote referring to the Nottebohm case contained a clearly erroneous reference to
“footnote 369”, which should be corrected.

Paragraphs (8) to (12)

Paragraphs (8) to (12) were adopted.
Commentary to article 9 (State of nationality of a corporation)

Paragraph (3), as amended, was adopted.

Paragraph (1)

Paragraph (4)

33. Mr. GAJA said that the reference to international
human rights law in the second sentence was irrelevant
to the content of the draft article. He therefore suggested
that the second sentence should be deleted in its entirety.
Paragraph (4), as amended, was adopted.

Paragraph (1) was adopted.
Paragraph (2)

38. Mr. PELLET said that, in the last sentence, the
words “A separate provision” should be replaced by the
words “Draft article 13”.
Paragraph (2), as amended, was adopted.

Paragraphs (5) to (8)

Paragraphs (5) to (8) were adopted.

Paragraph (3)

39. Mr. GAJA said that, according to his understanding, the Nationality Decrees Issued in Tunis and Morocco
case, referred to in the first footnote to the paragraph,
related only to natural persons and not to corporations.
He therefore wondered whether it was appropriate to use
the phrase “within the reserved domain” in relation to
corporations.

Commentary to article 8 (Stateless persons and refugees)
Paragraphs (1) to (3)

Paragraphs (1) to (3) were adopted.
Paragraph (4)

34. Mr. PELLET said that, as it stood, the text implied
that a majority of the Commission had supported the
requirement of effectiveness, whereas—to his great
regret—that had not been the case.
35. Mr. GAJA suggested that, in the second sentence,
the phrase “approximates to the requirement of effectiveness invoked in respect of nationality and” should be
deleted. The end of the paragraph would then read “…
the majority took the view that the combination of lawful
residence and habitual residence is justified in the case of
an exceptional measure introduced de lege ferenda”.

40. Mr. DUGARD (Special Rapporteur) said that the
case concerned did indeed relate to natural persons. It was,
nonetheless, relevant to the general principle whereby the
granting of nationality was within the reserved domain.
41. The CHAIRPERSON suggested that the words “to a
corporation” should be deleted.
Paragraph (3), as amended, was adopted.
Paragraph (4)

Paragraph (4) was adopted.

Paragraph (4), as amended, was adopted.

Paragraph (5)

Paragraphs (5) and (6)

Paragraphs (5) and (6) were adopted.
Paragraph (7)

36. Mr. PELLET pointed out that the French equivalent of the phrase “lawfully staying”, in article 28 of the
Convention relating to the Status of Refugees, was résidant régulièrement. Consequently, the first sentence of
the paragraph was based on a misinterpretation of the
Convention, and the thrust of the paragraph as a whole
was unclear. If the paragraph was retained, the words

42. Mr. PELLET said that a phrase should be added to
the last sentence in order to draw attention to the fact that
not all members of the Commission agreed with the opinion expressed therein.
43. The CHAIRPERSON suggested the insertion of the
words “In the prevailing view,” before “registered office”.
Paragraph (5), as amended, was adopted.
Paragraph (6)
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Paragraph (6) was adopted.
Paragraph (7)

44. Mr. PELLET said that, since a corporation could
quite conceivably have dual nationality, the categorical
statement contained in the second sentence, to the effect
that it was impossible for a corporation to have dual
nationality, was unacceptable, since there had been no
consensus on the matter.
45. Mr. KATEKA said that some corporations could
indeed have dual nationality; for example, as a result of
State succession. He therefore proposed the addition of a
qualifying word such as “generally”.
46. Mr. DUGARD (Special Rapporteur) said that it was
wise, where possible, for the commentaries to suggest
that there had been consensus. He therefore favoured Mr.
Kateka’s suggestion.
47. Mr. PELLET said that a crucial question of international commercial law was being dispatched with undue
haste. He fundamentally disagreed with the Special Rapporteur; as the draft articles were being adopted on first
reading, it was particularly important that attention should
be drawn to instances where there was no consensus.
Hence he was in favour of Mr. Kateka’s proposal, which
implied that cases did exist in which corporations had
dual nationality.
48. The CHAIRPERSON said that he was concerned
that if paragraph (7) were amended too extensively, it
would contradict the provisions of draft article 9, which
had already been adopted. He asked whether the Commission could go along with the amendment proposed by Mr.
Kateka: “This language is used to avoid any suggestion
that a corporation might have dual nationality, which is
not generally the case.”
49. Mr. ECONOMIDES said that the phrase which had
just been suggested considerably weakened the text. In its
place, he proposed “which certain members do not rule
out”.
50. Mr. PELLET said that, while he would prefer the
formulation proposed by Mr. Kateka, he could accept Mr.
Economides’s suggestion, provided that it was recast to
read “a possibility which some members do not rule out.”
51. Mr. DUGARD (Special Rapporteur) said that he too
continued to prefer Mr. Kateka’s proposal.
52. Mr. PELLET said that, if national rules on the formation of a corporation were not identical, at the international level corporations could de facto meet the criteria
laid down in draft article 9 in two different States. While
draft article 9 did not include the possibility of dual or
multiple nationality, neither did it preclude that possibility. The commentary should not create the false impression that the Commission had reached consensus that
such a situation could never arise.
53. The CHAIRPERSON said that a distinction should
clearly be drawn between the nationality of natural persons and that of legal persons. Draft article 9 referred to
“the” State of nationality, a plain indication that, in the
Commission’s view, a corporation could have only one

State of nationality. Draft article 4, on the other hand,
spoke of “a” State of nationality of natural persons, thus
reflecting the current de facto situation, in which some
persons did have more than one nationality. Although
the approach adopted in draft article 9 had not received
unanimous support on first reading, if paragraph (7) of the
commentary were altered too much, it might conflict with
the text of the article itself.
54. Mr. AL-BAHARNA, subscribing to the Chairperson’s opinion that it was necessary to abide by draft article 9, wondered if the phrase “This language is generally
used” might solve the problem posed in paragraph (7).
55. Mr. MANSFIELD supported Mr. Kateka’s suggestion: the paragraph merely explained why certain phrases
had been used in the text of draft article 9. It was quite
legitimate to explain that the reason for using particular
language was to avoid the suggestion that a corporation
might have dual nationality, which was not generally the
case. That was an accurate explanation, and it also covered Mr. Pellet’s point.
56. Mr. MATHESON concurred with the Chairperson
that the language had been deliberately changed in order
to specify that a corporation had a single nationality. He
suggested that the sentence in question be deleted so that
the text of draft article 9 could speak for itself.
57. Mr. PELLET said that he was against deletion of the
sentence at issue and that the phrasing proposed by Mr.
Kateka was correct, legally speaking.
58. Mr. AL-MARRI said that the wording of the text
was clear in all languages and that he saw no need for
amendment.
59. Mr. DAOUDI said he agreed with Mr. Pellet that
the text of paragraph (7) gave the impression that it was
impossible for a corporation to have dual nationality,
despite the fact that such cases actually existed. He therefore strongly supported Mr. Kateka’s proposal.
60. Mr. KABATSI said that he was in favour of Mr.
Kateka’s proposal, but that if it were to be accepted by
the Commission, the last sentence of paragraph (7) should
perhaps be deleted.
61. The CHAIRPERSON suggested that further discussion of paragraph (7) should be postponed until the next
plenary meeting.
It was so decided.
The meeting rose at 11.45 a.m.

2826th MEETING
Tuesday, 3 August 2004, at 10 a.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Al-Baharna, Mr. Al-Marri,
Mr. Brownlie, Mr. Candioti, Mr. Chee, Mr. Comissário
Afonso, Mr. Daoudi, Mr. Dugard, Mr. Economides, Mr.
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Fomba, Mr. Gaja, Mr. Galicki, Mr. Kabatsi, Mr. Kateka,
Mr. Kolodkin, Mr. Mansfield, Mr. Matheson, Mr. Momtaz,
Mr. Opertti Badan, Mr. Pambou-Tchivounda, Mr. Pellet,
Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño, Mr. Yamada.

Draft report of the Commission on the work
of its fifty-sixth session (continued)
Chapter IV. Diplomatic protection (continued) (A/CN.4/L.653 and
Corr.1 and Add.1)

1. The CHAIRPERSON invited the members of the
Commission to continue their consideration of chapter IV,
section C, of the draft report on diplomatic protection (A/
CN.4/L.653 and Corr.1 and Add.1).
C. Text of the draft articles on diplomatic protection adopted by
the Commission on first reading (continued) (A/CN.4/L.653
and Add.1)
2. Text of the draft articles with commentaries thereto (continued)
Commentary to article 9 (State of nationality of a corporation)
(concluded)
Paragraph (7) (concluded)

Commentary to article 10 (Continuous nationality of a corporation)
Paragraph (1)

Paragraph (1) was adopted.
Paragraph (2)

3. Mr. GAJA said that, since the problems to which paragraph (2) gave rise were exactly the same as the problems
that the Commission had dealt with in respect of natural
persons in paragraph (5) of the commentary to article 5, it
would be more logical to use the same wording.
4. Mr. DUGARD (Special Rapporteur) proposed that he
should redraft the paragraphs in question in cooperation
with Mr. Gaja and Mr. Matheson and then submit them to
the Commission again.
5. The CHAIRPERSON said he took it that the Commission agreed to that proposal.

Paragraph (3) was adopted.
Paragraph (4)

7. Mr. GAJA said that, as it stood, the third sentence
appeared to mean that, because of the shareholders’
nationality, the State would not be able to do anything,
but, in fact, the idea was that the State would not be able
to base itself on the shareholders’ nationality in order to
bring a claim. The State of nationality of the corporation
might well also be that of the shareholders. He therefore
proposed that the words “the State of nationality of the
shareholders will certainly not be able to bring such a
claim” should be replaced by the words “a State may not
base itself on the nationality of the shareholders in order
to…”.
8. The CHAIRPERSON said he took it that the Commission was prepared to accept the proposals by Mr. Pellet and Mr. Gaja.
It was so decided.
Paragraph (4), as amended, was adopted.
Commentary to article 11 (Protection of shareholders)

9. Mr. PELLET proposed that, in the first sentence,
the words “the State of nationality of the shareholders”
should be replaced by the words “the State or States of
nationality of the shareholders”.
Paragraph (1), as amended, was adopted.

Paragraph (7), as amended, was adopted.

Paragraph (3)

6. Mr. PELLET said that, in the fourth sentence, the
words “or arbitral tribunals” should be added after the
word “courts” and the word “certain” added before it.

Paragraph (1)

2. Mr. DUGARD (Special Rapporteur) proposed that
the following sentence should be added at the end of paragraph (7) in order to reflect all of the opinions expressed:
“Some members of the Commission did not agree with the
idea that corporations could have only one nationality”.

It was so decided.
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Paragraph (2)

10. Mr. GAJA said that, in the second sentence, the
words “the risk that the corporation may … decline”
should be replaced by the words “the risk that the State
of nationality of the corporation may … decline”, because
reference was being made to the State and not to the
corporation.
Paragraph (2), as amended, was adopted.
Paragraphs (3) to (6)

Paragraphs (3) to (6) were adopted.
Paragraph (7)

11. Mr. MATHESON proposed that the word “highly”
in the second sentence should be deleted.
Paragraph (7), as amended, was adopted.
Paragraphs (8) to (11)

Paragraphs (8) to (11) were adopted.
Commentary to article 12 (Direct injury to shareholders)
Paragraphs (1) to (4)

Paragraphs (1) to (4) were adopted.
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20. Mr. GAJA proposed that the reference to the Latin
maxim ubi jus ibi remedium should be deleted because it
had nothing to do with the content of paragraph (5).

Commentary to article 13 (Other legal persons)
Paragraph (1)

12. Mr. PELLET proposed that, in the third sentence,
the words “in general” should be added before the words
“represented by shares”.
Paragraph (1), as amended, was adopted.
Paragraphs (2) and (3)

Paragraphs (2) and (3) were adopted.
Paragraph (4)

13. Mr. KATEKA said that the last sentence should be
deleted. If it was not, he had a reservation to propose.
14. Mr. DAOUDI said that he agreed with Mr. Kateka’s
suggestion and would associate himself with any reservation that Mr. Kateka might propose.
15. Mr. PELLET said that the footnote to the fifth sentence in the paragraph should refer to article 5 of the draft
articles on responsibility of States and the commentary
thereto, which defined the concept of “State organ”.
16. Mr. DUGARD (Special Rapporteur) said that he
would prefer to avoid any reference to article 5 of the
draft articles on responsibility of States, but he was prepared to accept such a reference if it came at the end of
the footnote.
17. The CHAIRPERSON said that he took it that the
Commission agreed to the proposal by Mr. Pellet, together
with that by the Special Rapporteur.

Paragraph (6)

23. Mr. GAJA said that, in order to reflect more accurately the ICJ judgment in the ELSI case, the words “all
the arguments” in the first sentence should be replaced by
the words “the main arguments”.
Paragraph (6), as amended, was adopted.
Paragraph (7)

Paragraph (7) was adopted.
Commentary to article 15 (Category of claims)

Commentary to article 16 (Exceptions to the local remedies rule)

Paragraph (5)

18. Mr. ECONOMIDES said that, in the penultimate
sentence, the words “that it would be wiser” should be
deleted because there was nothing wise about the decision
not to use a well-known Latin maxim.
Paragraph (5), as amended, was adopted.
Commentary to article 14 (Exhaustion of local remedies)

Paragraph (1)

24. Mr. PELLET, referring to the text of article 16 (b),
said that the words “L’administration du recours” did not
mean much in French and that, on second reading, they
should be replaced by wording along the following lines:
“L’exercise du recours” or “La procédure de recours”.
Paragraph (1) was adopted.

Paragraph (1)

19. Mr. PELLET said that the footnote at the end of the
paragraph should refer to the commentary to article 22
and not to article 22 itself.
Paragraph (1) was adopted, subject to an amendment
along those lines.

Paragraph (5)

Paragraph (5), as amended by Mr. Gaja, Mr. Momtaz
and Mr. Matheson, was adopted.

Paragraphs (1) to (5) were adopted.

Paragraph (4), as amended, was adopted.

Paragraphs (2) to (4) were adopted.

22. Mr. MATHESON said that the last two sentences
were too categorical as far as requests for clemency and
resort to an ombudsman were concerned. He proposed
that they should be replaced by the following sentence:
“Requests for clemency and resort to an ombudsman usually fall into this category”.

Paragraphs (1) to (5)

It was so decided.

Paragraphs (2) to (4)

21. Mr. MOMTAZ proposed that paragraph (5) should
be split into two paragraphs, one relating to judicial remedies and the other to administrative remedies. Paragraph
(5) would thus end after the seventh sentence and the new
paragraph (6) would begin with the words “Administrative remedies”.

Paragraphs (2) to (17)

Paragraphs (2) to (17) were adopted.
Commentary to article 17 (Actions or procedures other than diplomatic
protection)
Paragraph (1)

25. Mr. KATEKA, supported by Mr. RODRIGUEZ
CEDEÑO, said that he reserved his position on the last
sentence because it contained the words “such as nongovernmental organizations”.
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26. Mr. ECONOMIDES said that the French text, in
particular the second sentence, should be looked at again
very carefully.
27. Mr. GAJA said that the French text of the second
sentence did not correspond to the English text because
some words had been left out during the translation. It
should refer to “le droit des États, aussi bien celui de
l’État de nationalité que celui des États autres que l’État
de nationalité”.
Paragraph (1), as amended in French, was adopted.
Paragraph (2)

28. Mr. PELLET said that some words were missing in
the French text, after the first footnote in the fourth sentence, and should be put back.
29. Moreover, paragraph (2) related exclusively to
human rights and might give the mistaken impression that
that was the only area in question. Perhaps the following
sentence might be added: “The same was true in other
areas, particularly that of investments”.
30. Mr. DUGARD (Special Rapporteur) said that Mr.
Pellet’s comment would have been entirely correct in the
absence of article 18, which dealt specifically with investment conventions.
31. Mr. PELLET said that the separation of articles 17
and 18 was indefensible and illogical, but he accepted it,
because it was the result of a decision by the Commission. However, if the purpose was to make a distinction
between multilateral treaties and bilateral treaties, that
should be stated in the commentary.
32. Mr. GAJA explained that article 17 was a “without
prejudice” provision, whereas article 18 served a different
purpose because it provided that the articles did not apply
when other treaty provisions were applicable, particularly
in respect of investments.
33. The CHAIRPERSON said he took it that the members of the Commission wished to hold informal consultations and submit a revised version of the commentary to
article 17, paragraph (2), later.
It was so decided.
Paragraph (3)

Paragraph (3) was adopted.
Paragraph (4)

34. Mr. PELLET said that paragraph (4) called for the
same comment as paragraph (2) and should be reviewed
at the same time during the informal consultations.
35. The CHAIRPERSON said that, if he heard no objection, he would take it that the Commission accepted that
proposal.
It was so decided.
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Paragraph (5)

36. Mr. ECONOMIDES proposed that, with a view to a
more faithful reflection of the discussion which had taken
place on articles 17 and 18, the following new paragraph
(6) should be added after paragraph (5): “One member
of the Commission considered that remedies exercised
under human rights conventions were part of a lex specialis that took priority over diplomatic protection. Several
members also took the view that articles 17 and 18 should
be merged.”
Paragraph (5) and the new paragraph (6) were
adopted.
Commentary to article 18 (Special treaty provisions)
Paragraph (1)

Paragraph (1) was adopted.
Paragraph (2)

37. Mr. MATHESON proposed that the words “customary law rules relating to” should be deleted because what
resort to dispute settlement procedures ruled out in most
cases was diplomatic protection, not customary law rules.
Paragraph (2), as amended, was adopted.
Paragraph (3)

Paragraph (3) was adopted.
Commentary to article 19 (Ships’ crews)
Paragraph (1)

38. Mr. MATHESON, noting that his comment related
to all paragraphs of the commentary to article 19, said
that the text of article 19 referred to the right of the State
of nationality of a ship to “seek redress” on behalf of the
members of the ship’s crew. That wording should therefore be used in the commentary instead of the words
“exercise its protection”.
39. Mr. GAJA said that Mr. Matheson’s point was well
taken, but he wondered whether the transposition was
possible in all cases. In reply to a question by Mr. Pellet,
he drew attention to a mistake in the French text of article
19. In the phrase “demander réparation au bénéfice de ses
membres d’équipage”, the word “ses” should be replaced
by the word “ces”.
40. The CHAIRPERSON said that the secretariat would
make the necessary changes in the text. With regard to
Mr. Matheson’s proposal, he suggested that the Special
Rapporteur should indicate the amendments to be made
as each paragraph came up for consideration.
41. Mr. DUGARD (Special Rapporteur) proposed that,
in the penultimate sentence, the words “exercise protection in respect of” should be replaced by the words
“seek redress on behalf of”. He also proposed that the
last sentence should be amended to read: “Although reference cannot be made to diplomatic protection because
the bond of nationality between the flag State of a ship
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and the members of a ship’s crew is not present, there is
nevertheless a close resemblance with diplomatic protection”. Since the word “protection” was used in the broad
sense in that sentence, there was no danger of confusion
with diplomatic protection and the term could therefore
be retained.
Paragraph (1), as amended, was adopted.
Paragraph (2)

42. Mr. MOMTAZ said that he had three comments to
make on paragraph (2). Firstly, the words “as reflected in
judicial decisions and in the writings of publicists” were
inappropriate because they did not reflect the content of
the report, and the practice described in paragraph (3)
related nearly exclusively to the United States. Secondly,
since paragraphs (3) to (8) did not contain any reference to
the writings of publicists, that reference should either be
deleted or explained. Thirdly, the word “sound” in the last
sentence should be deleted because the examples given in
paragraphs (3) and (4) did not justify its use.
43. Mr. PELLET proposed that any reference to the
writings of publicists and to judicial decisions should be
deleted because examples of judicial decisions were given
only in paragraph (4).
44. Mr. DAOUDI said that he did not object to Mr. Pellet’s proposal, but, if it was adopted, the beginning of paragraph (3) would have to be amended because the examples given related mainly to the United States and not to
the practice of States in general.
45. Mr. BROWNLIE said that he supported the proposals by Mr. Momtaz and Mr. Pellet because they improved
the text.
46. Mr. ECONOMIDES said that paragraph (2) introduced the other paragraphs. He therefore supported the
proposal by Mr. Momtaz that reference should be made
only to the practice of States and judicial decisions. He
was also in favour of the deletion of the word “sound”.
47. Mr. DUGARD (Special Rapporteur) said that he
had no objection to the deletion of the word “sound” in
the second sentence. He proposed that the first sentence
should be amended to read: “The practice of States, judicial decisions and the writings of publicists confirm, to
some extent, that the State of nationality of a ship (flag
State) may seek redress on behalf of the members of the
crew of that ship who do not have its nationality.” He was,
moreover, prepared to add the references to the writings
of publicists in a footnote, although that seemed contrary
to the Commission’s practice.
48. The CHAIRPERSON said that it was true that the
Commission had no tradition of referring to the writings
of publicists in the commentaries.
49. Mr. PELLET said that he did not agree. In his opinion, the codification and progressive development of
international law required the Commission to apply the
teachings of publicists, which were an element of the
determination of the rules of law, as indeed provided in

Article 38 (d) of the Statute of the International Court of
Justice.
50. Mr. DUGARD (Special Rapporteur) said that,
although he agreed with Mr. Pellet, he thought that reference should be made in moderation to the teachings of
publicists.
51. The CHAIRPERSON said that he took it that the
Commission accepted paragraph (2), as amended by the
Special Rapporteur.
Paragraph (2), as amended, was adopted.
Paragraph (3)

52. Mr. PELLET proposed that, in the third sentence,
the words “consistently reaffirmed” should be replaced by
the words “traditionally reaffirmed”.
Paragraph (3), as amended, was adopted.
Paragraph (4)

53. Mr. PELLET said that the title of the case referred
to in the last sentence should be cited correctly as “Reparation for Injuries Suffered in the Service of the United
Nations”. The word “approve” was not appropriate and
the French translation of the words “went out of their
way” by the words “s’était donné beaucoup de mal” was
unsatisfactory.
54. Mr. DUGARD (Special Rapporteur) proposed that
the last sentence should be amended to read: “In the Reparation for Injuries Suffered in the Service of the United
Nations advisory opinion, two judges, in their separate
opinions, accepted the right of a State to exercise protection on behalf of alien crew members.”
Paragraph (4), as amended, was adopted.
Paragraph (5)

55. Mr. DUGARD (Special Rapporteur) proposed that,
in the first sentence, the word “protect” should be replaced
by the words “seek redress for”.
56. Mr. PELLET said that, in the first footnote, reference should be made to the ITLOS Reports of Judgments,
Advisory Opinions and Orders rather than to the International Law Materials publication.
Paragraph (5), as amended, was adopted.
Paragraph (6)

Paragraph (6) was adopted.
Paragraph (7)

57. Mr. DUGARD (Special Rapporteur) proposed that,
in the first and last sentences, the words “exercise protection” should be replaced by the words “seek redress for”.
Paragraph (7), as amended, was adopted.
Paragraph (8)
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58. Mr. DUGARD (Special Rapporteur) proposed that
the first sentence should be amended to read: “Support
for the right of the flag State to seek redress for members
of the ship’s crew is substantial and justified.” The fourth
sentence might also be amended to read: “In the Commission’s view, diplomatic protection exercised by the State
of nationality and the right of the flag State to seek redress
for the crew should both be recognized, without priority
being accorded to either”. He also proposed that the last
sentence should be deleted.
Paragraph (8), as amended, was adopted.
Chapter V. Responsibility of international organizations (A/
CN.4/L.654 and Corr.1 and Add.1)

59. The CHAIRPERSON invited the members of the
Commission to consider chapter V, sections A and B, of
the draft report of the Commission on the responsibility of
international organizations.
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2. Text of the draft articles with commentaries thereto
Attribution of conduct to an international organization
Paragraph (1)

63. Mr. ECONOMIDES said that it would be better
to avoid referring to “first” and “second” conditions. In
any event, the order of those two conditions should be
reversed.
64. Mr. GAJA (Special Rapporteur) said that the order
adopted in paragraph (1) corresponded to the order followed in the draft articles on responsibility of States for
internationally wrongful acts,1 which referred first to attribution and then to the objective element. Since the two
conditions were necessary, he proposed that the words
“the first condition” should be replaced by the words “one
condition” and that the words “the second condition”
should be replaced by the words “the other condition”.
Paragraph (1), as amended, was adopted.

A. Introduction (A/CN.4/L.654 and Corr.1)

Paragraphs (2) to (5)

Paragraphs 1 and 2

Paragraphs (2) to (5) were adopted.

Paragraphs 1 and 2 were adopted.

Paragraph (6)

Paragraph 3

Paragraph 3, as amended in document A/CN.4/L.654/
Corr.1, was adopted.
Section A, as amended, was adopted.
B. Consideration of the topic at the present session
Paragraphs 4 and 5

Paragraphs 4 and 5 were adopted.
Paragraph 6

60. Mr. ECONOMIDES said that the French word
“remarquables” in the fourth sentence was inappropriate
and should be replaced by a more suitable term.
61. The CHAIRPERSON, pointing out that the word
“noteworthy” was used in the English text, suggested that
a better equivalent should be found in French.
Paragraph 6 was adopted, subject to that amendment.
Paragraphs 7 to 10

Paragraphs 7 to 10 were adopted.

65. Mr. PELLET said that the last sentence of the
French text was awkward because the words toutefois and
néanmoins could not be used in the same sentence. He
also considered that reference should be made not to “the
pertinent rule”, but to “the pertinent rules” applicable to
States.
66. Mr. GAJA (Special Rapporteur) said that the use of
the plural did not make the text any clearer, since there
were two possible situations, namely insurrection and
anarchy, which were not likely to take place at the same
time. The words “such an issue” thus referred to one of
those two situations, to which the rules stated in either
article 9 or article 10 of the draft articles on responsibility
of States for internationally wrongful acts was applied.
67. Mr. PELLET said that he was basically convinced
by the Special Rapporteur’s argument, but he pointed out
that the rules corresponding to article 9 and article 10
were quite far apart in the text and that it should therefore
be recalled that the choice was between one or the other.
68. Mr. GAJA (Special Rapporteur) suggested that the
following wording should be added at the end of the paragraph: “as stated in either article 9 or article 10 of the draft
articles on responsibility of States”.
Paragraph (6), as amended, was adopted.

Section B, as amended, was adopted.

Paragraph (7)

62. The CHAIRPERSON invited the members to consider chapter V, section C.2, of the draft report of the
Commission, which contained the text of the draft articles
with commentaries thereto.
C. Text of the draft articles on responsibility of international
organizations provisionally adopted so far by the Commission
(A/CN.4/L.654/Add.1)

Paragraph (7) was adopted.
The meeting rose at 1 p.m.

1

See 2792nd meeting, footnote 5.
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2827th MEETING
Tuesday, 3 August 2004, at 3.10 p.m.
Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Al-Baharna, Mr. Brownlie, Mr.
Candioti, Mr. Chee, Mr. Comissário Afonso, Mr. Daoudi,
Mr. Dugard, Mr. Economides, Mr. Fomba, Mr. Gaja, Mr.
Galicki, Mr. Kateka, Mr. Kolodkin, Mr. Mansfield, Mr.
Matheson, Mr. Momtaz, Mr. Opertti Badan, Mr. Pellet,
Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño, Mr. Yamada.

Draft report of the Commission on the work
of its fifty-sixth session (continued)
Chapter IV. Diplomatic protection (concluded) (A/CN.4/L.653 and
Corr.1 and Add.1)
C. Text of the draft articles on diplomatic protection adopted by
the Commission on first reading (concluded) (A/CN.4/L.653
and Add.1)
2. Text of the
(concluded)

draft

articles

with

commentaries

thereto

1. The CHAIRPERSON recalled that consideration of
some paragraphs in Chapter IV on diplomatic protection
had been deferred so that they could be redrafted to reflect
members’ comments at an earlier meeting. He invited the
Special Rapporteur to introduce the proposed new texts.
Commentary to article 5 (Continuous nationality) (concluded)
Paragraph (5) (concluded)

2. Mr. DUGARD (Special Rapporteur) proposed that
paragraph (5) should read:
 “The entitlement of the State to exercise diplomatic
protection begins at the date of the official presentation of the claim. There was, however, support for the
view that if the individual should change his nationality
between this date and the making of an award he ceases
to be a national for the purposes of diplomatic protection. According to this view the continuous nationality rule requires the bond of nationality ‘from the time
of the occurrence of the injury until the making of the
award’. In the light of the paucity of such cases in practice the Commission preferred to take no position on
this subject.”
3. Mr. CANDIOTI said that the phrase “until the making of the award” used in the third sentence was restrictive, since diplomatic protection did not necessarily end
in an award: it could also result in a judgement or agreement. Perhaps therefore the phrase “until the settlement of
the claim” would be more appropriate.
4. Mr. PELLET pointed out that the phrase in the third
sentence could not be amended because it was a direct
quotation from the ninth edition of Oppenheim’s International Law,1 as indicated by the footnote to the original
text, which, presumably, was to be retained in the new text
1

Jennings and Watts, op. cit. (2815th meeting, footnote 9).

proposed by the Special Rapporteur. A reference should
also be included in that footnote to the ICSID decision
in the Loewen case. As for the proposed new paragraph
proper, he felt uneasy about the phrase “the Commission
preferred to take no position on this subject”. That was
not correct: the Commission had indeed taken a position
on the subject, which was reflected in article 5; whether
one agreed with it was a different matter. Perhaps wording
to the effect that the Commission felt it would be premature to sanction that trend would be more appropriate.
5. Mr. BROWNLIE observed that it was customary to
use the full initials of writers cited. The footnote should
therefore refer to “R.Y. Jennings”.
6. Mr. DUGARD (Special Rapporteur) pointed out
that the latest edition of Oppenheim’s International Law
referred to “Sir Robert Jennings”.
7. Mr. BROWNLIE said that either “R.Y. Jennings” or
“Sir Robert Jennings” would be acceptable.
8. Mr. DUGARD (Special Rapporteur), responding to
Mr. Pellet, said that the Loewen case concerned the continuous nationality rule in the context of corporations,
and was referred to in that connection in the commentary
to article 10. However, if Mr. Pellet insisted, a reference
to the case could also be included in the footnote. As for
the last sentence, he was not quite sure how to express
the position taken by the Commission. The intent was to
bring the matter to the attention of States, and possibly to
seek their guidance.
9. Mr. PELLET suggested, in the light of the Special
Rapporteur’s comments, that the last sentence should end
with the more flexible phrase “the Commission preferred
to maintain the rule reflected in article 5”.
10. Mr. AL-BAHARNA suggested that, in order to
meet Mr. Candioti’s concern, the words “or a judgement”
should be added after the words “the making of an award”
in the second sentence, thereby leaving the quotation
from Oppenheim’s International Law in the third sentence
intact.
11. The CHAIRPERSON said he took it that the Commission wished to adopt the text of paragraph (5) read out
by the Special Rapporteur, as amended by Mr. Pellet and
Mr. Al‑Baharna and with the editorial amendment to the
footnote requested by Mr. Brownlie.
Paragraph (5), as amended, was adopted.
Commentary to article 10 (Continuous nationality of a corporation)
(concluded)
Paragraph (2) (concluded)

12. Mr. DUGARD (Special Rapporteur) proposed that
the text following the words “in this sense” at the end of
paragraph (2) should be replaced by the text just adopted
for paragraph (5) of the commentary to article 5.
13. Mr. MATHESON said he presumed that the references to “the individual”, “his nationality” and “he
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ceases” would be amended to read “the corporation”, “its
nationality” and “it ceases”.
Paragraph (2), as amended, was adopted.
Commentary to article 17 (Actions or procedures other than diplomatic
protection) (concluded)
New paragraph (1) bis

14. Mr. DUGARD (Special Rapporteur) proposed the
insertion of a paragraph (1) bis, which would read:
 “This draft article is primarily concerned with the protection of human rights by means other than diplomatic
protection. It does, however, also embrace the rights of
States, natural persons and other entities conferred by
treaties and customary rules on other subjects, such as
the protection of foreign investment. The draft articles
are likewise without prejudice to such rights that exist
under procedures other than diplomatic protection.”
15. The CHAIRPERSON asked whether the new paragraph reflected the concerns expressed by Mr. Pellet and
other members at the previous meeting.
16. Mr. PELLET, while welcoming the new paragraph,
said that it seemed logically to belong with paragraph (2).
17. Mr. DUGARD (Special Rapporteur) proposed that
the new paragraph should become paragraph (4) bis, since
paragraphs (1) to (4) dealt with human rights conventions,
whereas paragraph (5) was more general in scope.
18. The CHAIRPERSON said he took it that the Special
Rapporteur’s proposal was acceptable to the Commission.
Paragraph (1) bis was adopted as paragraph (4) bis.
Section C, as amended, was adopted.
B. Consideration of the topic at the present session (concluded)
(A/CN.4/L.653 and Corr.1)

19. The CHAIRPERSON invited the Commission to
consider the proposed text, of a tribute to the Special Rapporteurs, to be inserted as paragraph 18 bis of section B of
chapter IV, to read:
 “At its 2827th meeting, held on 3 August 2004, the
Commission expressed its deep appreciation for the
outstanding contribution the two Special Rapporteurs,
Mr. Mohamed Bennouna and Mr. John Dugard, had
made to the treatment of the topic through their scholarly research and vast experience, thus enabling the
Commission to bring to a successful conclusion its first
reading of the draft articles on diplomatic protection.”
The tribute to the Special Rapporteurs was adopted by
acclamation.
Chapter IV of the draft report, as a whole, as amended,
was adopted.
Chapter V. Responsibility of international organizations (concluded)
(A/CN.4/L.654 and Corr.1 and Add.1)
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C. Text of the draft articles on responsibility of international
organizations provisionally adopted so far by the Commission
(concluded) (A/CN.4/L.654/Add.1)
2. Text of the
(concluded)

draft

articles

with

commentaries

thereto

Commentary to article 4 (General rule on attribution of conduct to an
international organization)
Paragraphs (1) to (8)

Paragraphs (1) to (8) were adopted.
Paragraph (9)

20. Mr. PELLET said that the paragraph was not explicit
enough. He therefore suggested that the third sentence
should begin with the phrase “By refraining from referring to exclusive applicability …”.
21. Mr. GAJA (Special Rapporteur) endorsed that
amendment.
Paragraph (9), as amended, was adopted.
Paragraphs (10) to (12)

Paragraphs (10) to (12) were adopted.
Paragraph (13)

22. Mr. PELLET suggested two amendments that would
make the text clearer. Firstly, the words “of draft article 4”
should be added at the end of the penultimate sentence,
in view of the references to other articles and paragraphs.
Secondly, in the last sentence, the words “paragraph 8”
should read “paragraph (8) of the present commentary”,
to avoid any suggestion that it was the paragraph of an
article.
23. Mr. GAJA (Special Rapporteur), welcoming the proposed amendments, said that the reference to “paragraph
(8)” should in fact be a reference to “paragraph (9)”.
Paragraph (13), as amended and corrected, was
adopted.
Paragraph (14)

Paragraph (14) was adopted with a minor amendment
to the French text.
Commentary to article 5 (Conduct of organs or agents placed at the
disposal of an international organization by a State or another international organization)
Paragraphs (1) to (4)

Paragraphs (1) to (4) were adopted.
Paragraph (5)

24. Mr. PELLET said that, in the French text, the word
“écrire” would be preferable to the word “dire” in the second sentence. In the final sentence, the reference should be
to “the United Nations Operation in the Congo”, rather
than the plural “Operations”.
Paragraph (5), as amended, was adopted.
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Paragraph (6)

25. Mr. MOMTAZ said that, in the French text, the
phrase “fournisseur de ressources” in the first sentence
should be replaced by the phrase “fournisseur de contingents”, which appeared in the final sentence. In the
third sentence, the phrase “by members of peacekeeping
forces” should be inserted after the title of the Convention on International Trade in Endangered Species of Wild
Fauna and Flora, in order to avoid ambiguity.
26. Mr. GAJA (Special Rapporteur), after endorsing
the first proposed amendment, which concerned only the
French text, said that the second was more arguable: it
could not be inferred from the quotation from the United
Nations Juridical Yearbook that the obligations in question were on members of peacekeeping forces rather than
on States. Regrettably few details had been given. In his
view, it would be preferable to leave the text unchanged
in respect of the second proposed amendment until he
could find an authoritative statement as to how members
of peacekeeping forces were affected.
27. Mr. MOMTAZ said that, without his proposed insertion, the reader would not understand the significance of
the reference to the Convention.
28. The CHAIRPERSON said that the quotation from
the United Nations Juridical Yearbook took care of both
concerns expressed, clearly stating that responsibility
for enforcing the provisions of the Convention lay with
the States parties, and also referring to criminal acts of
the military personnel of troop-contributing States.2
He suggested that the proposed insertion was therefore
unnecessary.
Paragraph (6) was adopted with a minor amendment
to the French text.
Paragraphs (7) to (10)

Paragraphs (7) to (10) were adopted.
Commentary to article 6 (Excess of authority or contravention of
instructions)
Paragraphs (1) to (8)

Paragraphs (1) to (8) were adopted.
Paragraph (9)

29. Mr. PELLET said that, as it stood, the last sentence
was difficult to understand, even with the help of the preceding explanation. Not only would an additional explanation be welcome, but the text would be clearer if the
final part of the sentence were rewritten to read “… the
‘on-duty’ conduct may be so attributed, even if it is ultra
vires, provided that it relates to the functions entrusted to
the person concerned”.

into the quotation from the United Nations Juridical Yearbook than was explicitly stated therein. The value of the
quotation was that although it did not deal with ultra vires
conduct, it made a rare distinction between on-duty and
off-duty acts, suggesting that the former could be attributable to an international organization in certain circumstances. The last sentence of the paragraph was intended
as a comment on the passage quoted. If the proposed
amendment were adopted, that nuance would be lost.
31. Mr. PELLET said that, once the sibylline utterances
in the commentaries had been deciphered, he could see
little difference between the Special Rapporteur’s position and his own. The problem might be solved if the last
sentence were recast as two sentences, the first ending
after the words “so attributed”.
32. After further contributions to the discussion by
Mr. ECONOMIDES, Mr. PELLET and the CHAIRPERSON, Mr. GAJA (Special Rapporteur) suggested that a
second sentence, beginning after the words “so attributed.”, could be formulated so as to read: “Consideration
would then need to be given to the question of how any
ultra vires conduct relates to the functions entrusted to the
person concerned”.
Paragraph (9), as amended, was adopted.
Commentary to article 7 (Conduct acknowledged and adopted by an
international organization as its own)
Paragraph (1)

Paragraph (1) was adopted.
Paragraph (2)

33. Mr. GALICKI said that the last sentence of the paragraph appeared to contradict the beginning of draft article
7. He had a suspicion that the word “not” was redundant.
34. Mr. GAJA (Special Rapporteur) agreed that double
negatives were inelegant. He had merely echoed the commentary to article 11 of the draft articles on responsibility
of States for internationally wrongful acts.3 When an international organization acknowledged or adopted conduct
as its own, that conduct might or might not be attributable
under other articles. Acknowledgment and adoption were
the decisive elements and constituted independent criteria for attribution. He therefore proposed amending the
last sentence to read: “In other words, the criterion of
attribution now under consideration may be applied even
when it has not been established whether attribution may
be effected on the basis of other criteria.”
Paragraph (2), as amended, was adopted.
Paragraphs (3) and (4)

Paragraphs (3) and (4) were adopted.
Paragraph (5)

30. Mr. GAJA (Special Rapporteur) said that while the
proposed amendment made for a clearer text, it read more
2
See United Nations, Juridical Yearbook 1994 (Sales No. E.00.V.8),
p. 450.

3

See 2792nd meeting, footnote 5.
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35. Mr. ECONOMIDES suggested the addition of the
phrase “at least with regard to the fields within their competence” at the end of the first sentence, since it went
without saying that an international organization could
acknowledge a wrongful act as its own only if it concerned a matter within its competence.
36. Mr. GAJA (Special Rapporteur) said that it might
be better to amend the second sentence to read: “The
question may arise of the competence of the international
organization for making that acknowledgement and adoption, and of which organ or agent would be competent to
do so.”
Paragraph (5), as amended, was adopted.
Section C, as amended, was adopted.
Chapter V of the draft report, as a whole, as amended,
was adopted.
Chapter VI. Shared natural resources (A/CN.4/L.655 and Corr.1)
A. Introduction (A/CN.4/L.655)
Paragraphs 1 to 4

Paragraphs 1 to 4 were adopted.
Section A was adopted.
B. Consideration of the topic at the present session (A/CN.4/L.655
and Corr.1)
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37. Mr. OPERTTI BADAN drew attention to the fact
that, in the Spanish version of the document, the Guarani
aquifer should always be spelled with initial capital letters.
38. Mr. PELLET said that the paragraph should make it
clear to the ordinary reader that the Guarani aquifer System was common to Argentina, Brazil, Paraguay and Uruguay, perhaps by listing the four countries in parentheses.
39. Mr. ECONOMIDES asked whether the reference to
“the two aquifer systems” in the last sentence should simply be a reference to “the two aquifers”.
40. Mr. MANSFIELD said that, in the first sentence, the
word “should” should be inserted between “Commission”
and “deal”; in the second sentence, the word “exemplified” should be changed to “explained”.
41. Mr. OPERTTI BADAN, referring to the question
raised by Mr. Economides, said that the Guarani aquifer was not a system. The penultimate and last sentences
should be amended accordingly.
42. Mr. GAJA said that, with reference to Mr. Pellet’s
proposal regarding the Guarani aquifer, it would be wise
to avoid the term “common to”. A more neutral term
would be preferable.
43. Mr. OPERTTI BADAN suggested that it would suffice to insert the names of the four countries concerned in
parentheses, after the words “Guarani aquifer”, as already
suggested by Mr. Pellet.
Paragraph 18, as amended, was adopted.
Paragraphs 19 and 20

Paragraphs 5 to 8

Paragraphs 19 and 20 were adopted.

Paragraphs 5 to 8 were adopted.
1. Introduction by the Special Rapporteur of his second report

Paragraph 21

Paragraph 9

Paragraph 21 was adopted with two minor drafting
amendments proposed by the Special Rapporteur.

Paragraph 9 was adopted.

Paragraph 22

Paragraph 10

Paragraph 22 was adopted.

Paragraph 10 was adopted with a minor drafting
amendment.

The meeting rose at 6.05 p.m.

Paragraphs 11 and 12

Paragraphs 11 and 12 were adopted.

2828th MEETING

Paragraph 13

Wednesday, 4 August 2004, at 10 a.m.

Paragraph 13, as amended by document A/CN.4/L.655/
Corr.1, was adopted.
Paragraph 14

Paragraph 14 was adopted with a minor editorial
amendment.
Paragraphs 15 to 17

Paragraphs 15 to 17 were adopted.

Chairperson: Mr. Teodor Viorel MELESCANU
Present: Mr. Addo, Mr. Al-Baharna, Mr. Brownlie,
Mr. Candioti, Mr. Chee, Mr. Comissário Afonso, Mr.
Daoudi, Mr. Dugard, Mr. Economides, Mr. Fomba, Mr.
Gaja, Mr. Galicki, Mr. Kateka, Mr. Kolodkin, Mr. Mansfield, Mr. Matheson, Mr. Momtaz, Mr. Opertti Badan, Mr.
Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa Rao, Mr.
Rodríguez Cedeño, Mr. Yamada.

Paragraph 18
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Fragmentation of international law: difficulties
arising from the diversification and expansion
of international law (A/CN.4/537, sect. G, A/
CN.4/L.663/Rev.11)

B. Consideration of the topic at the present session (concluded)

1. Introduction by the Special Rapporteur of his
second report (concluded)
Paragraphs 23 to 30

[Agenda item 8]

Paragraphs 23 to 30 were adopted.

Report of the study group
1. The CHAIRPERSON invited Mr. Mansfield to introduce the report of the Study Group on the fragmentation
of international law (A/CN.4/L.663/Rev.1) on behalf of
its Chairperson, Mr. Koskenniemi, who was unable to be
present at the current meeting.
2. Mr. MANSFIELD said that the report of the Study
Group on the fragmentation of international law summarized the Study Group’s procedural and substantive
debates during the eight meetings that it had held at the
current session on the five studies carried out on the
topic. The report was divided into two sections: section
A, entitled “Introduction”, and section B, divided into six
subsections.
3. Subsection 1, entitled “General comments and the
projected outcome of the Study Group’s work” contained
general information on the Study Group’s current work,
its future work and the final outcome of its discussions.
The Study Group’s intention, as stated in paragraph 7,
was to prepare a substantive, collective document which
would be submitted to the Commission in 2006 and would
consist of two parts: a substantive study of the topic and
a concise summary containing the proposed conclusions and, if appropriate, guidelines on how to deal with
fragmentation.
4. Subsections 2 to 6 dealt with the Study Group’s discussions on the five planned studies. Paragraphs 8 to 35
related to the study concerning the function and scope of
the lex specialis rule and the question of “self-contained
regimes”, which had been prepared by the Chairperson,
and paragraphs 36 to 63 referred to the four other studies.
5. Although the Study Group had made good progress,
its work was still in the early stages. He therefore proposed that the Commission should simply take note of the
Study Group’s report, as it had done in 2004.
6. The CHAIRPERSON said he took it that the Commission adopted Mr. Mansfield’s proposal.
It was so decided.
Draft report of the Commission on the work of its
fifty-sixth session (continued)
Chapter VI. Shared natural resources (concluded) (A/CN.4/L.655
and Corr.1)

7. The CHAIRPERSON invited the members to continue their consideration of chapter VI of the draft report
of the Commission.
1
Reproduced in Yearbook … 2004, vol. II (Part Two), chap. X,
sect. C.

2. Summary of the debate
Paragraph 31

8. Mr. ECONOMIDES said that, in the light of the
Commission’s mandate, the words “the policy-making
phase” at the end of the paragraph should be replaced by
the words “a legal framework”.
9. Mr. YAMADA (Special Rapporteur) said that he did
not remember having expressed the opinion attributed to
him in the third sentence. The beginning of that sentence
should therefore be amended to read: “Several members
agreed that further research…”.
Paragraph 31, as amended, was adopted.
Paragraphs 32 to 39

Paragraphs 32 to 39 were adopted.
Paragraph 40

10. Mr. GAJA proposed that the words “of relevant laws
and regulations” in the penultimate sentence should be
deleted.
11. Mr. OPERTTI BADAN said that the MERCOSUR
countries never used the word ”system” in relation to the
Guarani aquifer. That word should therefore be deleted.
Paragraph 40, as amended, was adopted.
Paragraph 41

Paragraph 41 was adopted.
Paragraph 42

12. Mr. MOMTAZ, supported by Mr. MANSFIELD,
Mr. GALICKI and Mr. AL-BAHARNA, said that paragraph 42 referred to the discussion that had taken place
on groundwaters and that, in the first sentence, the word
“water” should be replaced by the word “groundwaters” and that the entire paragraph should be amended
accordingly.
Paragraph 42, as amended, was adopted.
Paragraphs 43 and 44

Paragraphs 43 and 44 were adopted.
Paragraph 45

13. Mr. MOMTAZ said that, on the basis of paragraph 70 in particular, it would be more accurate to refer
to “Scant State practice” than to “The lack of State practice” at the beginning of the second sentence.
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Paragraph 45, as amended, was adopted.
Paragraph 46

14. Mr. ECONOMIDES said that, in the second sentence in the French text, the word “certains” should be
replaced by the word “des”, which was more neutral.
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21. The CHAIRPERSON requested the members who
used the Commission’s other working languages to
inform the secretariat of their suggestions on the wording
to be used.
Paragraph 70, as amended, was adopted.
Paragraph 71

Paragraph 46, as amended, was adopted.

22. Mr. OPERTTI BADAN proposed that, in the second
sentence, the words “and standards” should be deleted
and that only the word “guidance” should be retained.

Paragraphs 47 and 48

Paragraphs 47 and 48 were adopted.

Paragraph 71, as amended, was adopted.

Paragraph 49

15. Mr. GAJA, supported by Mr. OPERTTI BADAN,
said that the word “UNIDROIT” in the third sentence
gave the impression that that organization had prepared a
model law on the topic, but that was not the case. It would
therefore be better for the words “along the lines followed
by UNIDROIT” to be deleted.
Paragraph 49, as amended, was adopted.

Paragraphs 72 to 77

Paragraphs 72 to 77 were adopted.
Paragraph 78

23. Mr. OPERTTI BADAN said that he would like
the words “aquifer system” to be replaced by the word
“aquifer”.
Paragraph 78, as amended, was adopted.

Paragraphs 50 and 51

Paragraphs 50 and 51 were adopted.

Paragraphs 79 to 83

Paragraphs 79 to 83 were adopted.

Paragraph 52

16. Mr. MOMTAZ said that he did not understand the
meaning of paragraph 52, the first part of which bore no
relation to the second.
17. Mr. GAJA, supported by Mr. OPERTTI BADAN,
said that the second part could be deleted and paragraph 52 would thus end with the word “uses”.
18. Mr. PAMBOU-TCHIVOUNDA said that, in his
opinion, paragraph 52 should be retained because it followed on logically from paragraph 51 and reflected a
comment that had actually been made.
19. Mr. ECONOMIDES said that he agreed with Mr.
Pambou-Tchivounda and proposed that the second part
of the paragraph should be amended to read: “that the
term ‘significant harm’ related to those groundwaters and
should be included in the draft article”.
Paragraph 52, as amended, was adopted.
Paragraphs 53 to 68

Paragraphs 53 to 68 were adopted.
Paragraph 69

Paragraph 69 was adopted, subject to a minor drafting
change in the English text.
3. Special Rapporteur ’s concluding remarks
Paragraph 70

20. Mr. MOMTAZ said that, in the first sentence, the
words “the lack of State practice” should be replaced by
the words “scant State practice”.

Paragraph 84

24. Mr. OPERTTI BADAN said that the words “take
into account” should be replaced by the word “consider”.
25. Mr. AL-BAHARNA proposed the following wording: “that he would take account, in his study, of the water
rules”.
26. Mr. BROWNLIE suggested the following wording:
“that he would take account, as appropriate …”.
Paragraph 84, as amended by Mr. Brownlie, was
adopted.
Section B, as amended, was adopted.
27. The CHAIRPERSON, noting that the Commission
had completed its consideration of chapter VI of its draft
report, invited the Special Rapporteur to take the floor.
28. Mr. YAMADA (Special Rapporteur) said that a few
words should be added to the draft report of the Commission on the questionnaire which he had prepared in order
to identify State practice, as indicated in paragraph 70,
and requested the Commission’s authorization to transmit
the questionnaire to Governments through the secretariat.
29. The CHAIRPERSON said that, if he heard no objection, he would take it that the Commission agreed to the
request by the Special Rapporteur.
It was so decided.
Chapter VI of the draft report, as a whole, as amended,
was adopted.
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Chapter VII. International liability for injurious consequences arising out of acts not prohibited by international law (International
liability in case of loss from transboundary harm arising out of
hazardous activities) (A/CN.4/L.656 and Add.1 to 3)

30. The CHAIRPERSON invited the members of the
Commission to consider chapter VI, sections A and B, of
the draft report of the Commission.
A. Introduction (A/CN.4/L.656)
Paragraphs 1 to 11

Paragraph (14)

Paragraph (14) was adopted.
Commentary to the preamble
Paragraph (1)

33. Mr. KATEKA suggested that the last sentence
should be deleted.
Paragraph (1), as amended, was adopted.

Paragraphs 1 to 11 were adopted.

Paragraphs (2) to (4)

Section A was adopted.

Paragraphs (2) to (4) were adopted.

B. Consideration of the topic at the present session

Paragraph (5)

Paragraphs 12 to 15

34. Mr. KOLODKIN said that the last part of the
paragraph, beginning with the words “and the last”,
left something to be desired because it repeated exactly
what was stated in the preamble. He therefore suggested
either that that phrase should be deleted, or that it should
be indicated, as in paragraph (3), that the last preambular paragraph was self–explanatory, or that it should be
explained that the Commission had expressed its wish
to contribute to the further development of international
law.

Paragraphs 12 to 15 were adopted.
Paragraph 17

Paragraph 17 was adopted.
31. The CHAIRPERSON invited the members to consider chapter VII, section C, of the draft report of the
Commission, which contained the text of the draft principles adopted by the Commission on first reading and the
commentaries thereto.
C. Text of the draft principles on the allocation of loss in the case of
transboundary harm arising out of hazardous activities adopted by the Commission on first reading (A/CN.4/L.656/Add.1
to 3)
2. Text of the draft principles with commentaries thereto

35. Mr. Sreenivasa RAO (Special Rapporteur), agreeing with the comment by Mr. Kolodkin, suggested the
following wording: “The last preambular paragraph
indicates the desire of the Commission to contribute to
ongoing efforts for the further development of international law in this field.”
36. Mr. ECONOMIDES said that, in his opinion, paragraph (5) should be retained as it stood because it reproduced the text of the preamble, thus indicating that the
preambular paragraphs were clear and self-explanatory.

Paragraph 1 (A/CN.4/L.656/Add.1)

Paragraph 1 was adopted.
General commentary
Paragraphs (1) to (9)

Paragraphs (1) to (9) were adopted.
Paragraph (10)

32. Mr. Sreenivasa RAO (Special Rapporteur) proposed
that, at the end of the penultimate sentence, the words “as
appropriate, to and monitor the same” should be replaced
by the following: “to evaluate applications for authorization and determine appropriate monitoring arrangements
to monitor the same”.
Paragraph (10), as amended, was adopted.
Paragraphs (11) and (12)

Paragraphs (11) and (12) were adopted.
Paragraph (13)

Paragraph (13) was adopted, subject to a minor drafting change in English.

37. Mr. PAMBOU-TCHIVOUNDA said that, in view
of the fact that the Commission’s purpose was to ensure
the progressive development of international law, the
words “the desire to contribute further” were too weak.
The word “Desiring” itself in the text of the last preambular paragraph was also not appropriate. If paragraph
(5) was to be amended along the lines proposed by the
Special Rapporteur by referring to the ongoing efforts
being made with a view to the further development of
international law, such efforts should also be referred to
in the preamble.
38. Mr. CANDIOTI said that he agreed with Mr. Pambou-Tchivounda, but pointed out that, in the preamble, the
General Assembly was speaking, not the Commission.
39. The CHAIRPERSON said that the comments on the
text of the preamble could be taken into account on second reading. For the time being, he suggested that paragraph (5) should contain a sentence indicating that the
preambular paragraphs in question and the text proposed
by the Special Rapporteur spoke for themselves.
Paragraph (5), as amended, was adopted.
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45. Mr. Sreenivasa RAO (Special Rapporteur) said
that he agreed with Mr. Kolodkin. He also indicated that
the word “jurisdictions” should be replaced by the word
“jurisdiction”.

Commentary to principle 1 (Scope of application)
Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted.

Paragraph (12), as amended, was adopted.

Paragraph (3)

Paragraph (3) was adopted, subject to the replacement
of the word “could” by the word “would” in the English
version.
Paragraphs (4) to (6)

Paragraphs (13) and (14) were adopted.
Commentary to principle 2 (Use of terms)

Paragraphs (1) and (2) were adopted.

Paragraph (7)

40. Mr. Sreenivasa RAO (Special Rapporteur) said that
the references in French would be added in the footnote at
the end of the second sentence.
Paragraph (7) was adopted, subject to the addition of
those references.

Paragraph (3)

46. Mr. Sreenivasa RAO (Special Rapporteur) said that
the words “which is State property” should be replaced by
the words “which may be State property”.
Paragraph (3), as amended, was adopted.
Paragraphs (4) to (9)

Paragraph (8)

Paragraphs (4) to (9) were adopted.

Paragraph (8) was adopted.

Paragraph (10)

Paragraph (9)

41. Mr. GAJA said that the words “it is assumed that
duties of due diligence under draft articles on prevention have been fulfilled” implied that, when those duties
had not been fulfilled, the draft articles would not apply,
but that was not true. He therefore proposed that the
paragraph should be amended to read: “The focus of the
present principles is on damage caused, despite the fulfilment of the duty of reasonable diligence provided for in
the draft articles on prevention. However, they are also
relevant when these duties have not been fulfilled”.
42. Mr. Sreenivasa RAO (Special Rapporteur) said that
he understood Mr. Gaja’s argument. If the duty in question was not fulfilled, the draft principles applied and the
relevant provisions of the draft articles on responsibility
of States for internationally wrongful acts2 could also
apply. He therefore proposed that he should hold discussions with Mr. Gaja on a new version of paragraph (9).
43. The CHAIRPERSON said he took it that the members of the Commission agreed with that proposal.
It was so decided.

47. Mr. GAJA proposed that, in the second sentence
of the English version, the word “aspects” should be
replaced by the word “items”.
Paragraph (10), as amended in English, was adopted.
Paragraph (11)

48. Mr. Sreenivasa RAO (Special Rapporteur) proposed
that, in the second sentence of the English version, the
words “as they are” should be replaced by the words “as
well as”.
49. Mr. MOMTAZ said that reference should also be
made to the Second Protocol to the Hague Convention of
1954 for the Protection of Cultural Property in the Event
of Armed Conflict.
Paragraph (11), as amended, was adopted.
Paragraph (12)

Paragraph (12) was adopted, subject to minor drafting
changes in English.
Paragraphs (13) to (21)

Paragraphs (10) and (11)

Paragraphs (13) to (21) were adopted.

Paragraphs (10) and (11) were adopted.

Paragraph (22)

Paragraph (12)

44. Mr. KOLODKIN said that the wording “territory or
other places under” in the third sentence should also be
used in the last sentence.
See 2792nd meeting, footnote 5.

Paragraphs (13) and (14)

Paragraphs (1) and (2)

Paragraphs (4) to (6) were adopted.

2
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50. Mr. Sreenivasa RAO (Special Rapporteur) said that
the last sentence should be deleted.
Paragraph (22), as amended, was adopted.
Paragraphs (23) to (27)
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Paragraphs (23) to (27) were adopted.

Paragraph (4)

Paragraph (4) was adopted.

Paragraph (28)

51. Mr. Sreenivasa RAO (Special Rapporteur) said that,
in the antepenultimate sentence, the word “particularly”
should be deleted.
Paragraph (28), as amended, was adopted.
Paragraph (29)

Paragraph (29) was adopted.
Commentaries to principles 3 and 4 (A/CN.4/L.656/Add.2)
Commentary to principle 3 (Objective)
Paragraph (1)

52. Mr. Sreenivasa RAO (Special Rapporteur) said that,
in subparagraph (b), the words “concerned or injured”
should be deleted.
53. Mr. GAJA said that the last of the other objectives
referred to in subparagraph (d) should also be deleted
because that was the main objective of the draft principles,
namely ensuring prompt and adequate compensation.
54. Mr. Sreenivasa RAO (Special Rapporteur) said that
it might be better to change the order in which the objectives were listed. The main objective, which was in last
position in subparagraph (d), should come first and the
secondary objectives should follow.
55. The CHAIRPERSON suggested that the Special
Rapporteur and Mr. Gaja should decide how paragraph
(1) should be redrafted.
It was so decided.

59. Mr. GAJA said that paragraph (5) and paragraphs
(6) to (9) dealt primarily with breaches of obligations, but
that was not really the subject of the study. The existence
of those obligations could be recalled, but without going
into details. His second objection related to the quotation
from Birnie and Boyle, whose position was, of course,
respectable, but contrary to that of the Commission. He
therefore proposed that the quotation should be included
in a footnote.
60. Mr. Sreenivasa RAO (Special Rapporteur) said that
he realized that paragraphs (5) to (9) dealt with matters
which were not the focus of the topic and therefore proposed that they should be deleted.
61. The CHAIRPERSON said that, if he heard no
objection, he would take it that the Commission agreed to
delete paragraphs (5) to (9).
It was so decided.
Paragraphs (10) and (11)

Paragraphs (10) and (11) were adopted.
Paragraph (12)

62. Mr. Sreenivasa RAO (Special Rapporteur) proposed
that a new footnote symbol should be added at the end of
the first sentence that would refer to a footnote containing
a quotation in French, the text of which would be communicated to the secretariat.
Paragraph (12) was adopted, subject to the addition of
that new footnote.

Paragraph (2)

Paragraph (2) was adopted.

Paragraph (13)

Paragraph (13) was adopted.

Paragraph (3)

56. Mr. Sreenivasa RAO (Special Rapporteur) proposed
that the beginning of the paragraph should be amended
to read: “A formal definition of ‘victim’ was not considered necessary, but, for the purposes of the present principles, this term means natural and legal persons, including
States as custodians of public property”.
57. Mr. MANSFIELD said that, in that case, the words
“This definition” at the beginning of the second sentence
should be replaced by the words “The meaning of this
term”.
58. Mr. Sreenivasa RAO (Special Rapporteur) said
that, in the footnote at the end of the second sentence, the
words “In respect of international criminal law” should
be replaced by the words “In respect of the definition of
victim in international criminal law”.
Paragraph (3), as amended, was adopted.

Paragraphs (5) to (9)

Paragraph (14)

63. Mr. Sreenivasa RAO (Special Rapporteur), referring to the footnote at the end of the paragraph, said that
the words “Colombo (Sri Lanka)” should be added before
the word “1997” inside the parentheses at the end of the
first sentence. His name should be added after the words
“first report on prevention” and the words “for a reiteration of these principles” should be added at the end of
the last sentence, before the address of the Supreme Court
Web site.
Paragraph (14), as amended, was adopted.
Paragraphs (15) to (18)

Paragraphs (15) to (18) were adopted.
Paragraph (19)
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64. Mr. Sreenivasa RAO (Special Rapporteur) said that
the word “measures” at the end of the paragraph should
be deleted.
Paragraph (19), as amended in English, was adopted.
Paragraph (20)

65. Mr. GAJA said that, in the footnote at the end of
the second sentence, the reference to the Antonio Gramsci incident was rather obscure. A primary source should,
moreover, be cited in referring to the Amoco Cadiz case.
Paragraph (20) was adopted, subject to that
amendment.
Paragraphs (21) and (22)

Paragraph (13)

70. Mr. Sreenivasa RAO (Special Rapporteur) proposed
that the word “widely” should be added after the word
“yet” in the last sentence.
Paragraph (13), as amended, was adopted.
Paragraph (14)

71. Mr. Sreenivasa RAO (Special Rapporteur) proposed
that, in the third sentence, the words “is not required”
should be replaced by the words “should not be required”.
He also proposed that the penultimate sentence should be
deleted.

Paragraph (15)

Commentary to principle 4 (Prompt and adequate compensation)

Paragraph (15) was adopted.

Paragraphs (1) and (2)

Paragraph (16)

Paragraphs (1) and (2) were adopted.
Paragraph (3)

66. Mr. Sreenivasa RAO (Special Rapporteur) said
that, in the last sentence, the word “obligation” should be
replaced by the word “requirement”.
Paragraph (3), as amended, was adopted.

72. Mr. Sreenivasa RAO (Special Rapporteur) proposed
that, in the third sentence, the words “States may consider
at the opportune time” should be replaced by the words
“States might, whenever necessary, consider”.
Paragraph (16), as amended, was adopted.
Paragraphs (17) to (19)

Paragraphs (4) and (5)

Paragraphs (17) to (19) were adopted.

Paragraphs (4) and (5) were adopted.

Paragraph (20)

Paragraph (6)

67. Mr. Sreenivasa RAO (Special Rapporteur) proposed
that the second sentence should be amended to read: “As
for the manner of ensuring financial security for prompt
and adequate compensation, the last three paragraphs
leave the State of origin free”. He also proposed that the
word “while” at the beginning of the last sentence should
be deleted.

73. Mr. Sreenivasa RAO (Special Rapporteur) proposed
that, at the beginning of the second sentence, the words
“Existing international instruments” should be replaced
by the words “Some existing international instruments”.
Paragraph (20), as amended, was adopted.
Paragraphs (21) to (23)

Paragraphs (21) to (23) were adopted.

Paragraph (6), as amended, was adopted.

Paragraph (24)

Paragraph (7)

Paragraph (7) was adopted, subject to a minor drafting
change in English.
Paragraph (8)

68. Mr. GAJA said that paragraph (8) should be redrafted
on the basis of the wording to be adopted for paragraph
(9) of the commentary to principle 1.
69. The CHAIRPERSON proposed that paragraph (8)
should be left pending.

Paragraphs (9) to (12)

Paragraphs (9) to (12) were adopted.

Paragraph (14), as amended, was adopted.

Paragraphs (21) and (22) were adopted.

It was so decided.
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74. Mr. Sreenivasa RAO (Special Rapporteur) proposed
that the words “In those cases where fault responsibility is
preferred, it may be noted” should be added at the beginning of the third sentence.
Paragraph (24), as amended, was adopted.
Paragraphs (25) to (31)

Paragraphs (25) to (31) were adopted.
Paragraph (32)

75. Mr. Sreenivasa RAO (Special Rapporteur) proposed
that the footnote symbol should be moved from the last
sentence to the penultimate sentence.
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Paragraph (32), as amended, was adopted.

82. Mr. Sreenivasa RAO (Special Rapporteur) proposed
that the third sentence of the footnote at the end of the
third sentence should be amended to read: “The USSR
paid C$ 3 million by way of compensation to Canada following the crash of Cosmos 954 in January 1978, see P.
Sands, op. cit., p. 887”.

Paragraphs (33) to (36)

Paragraphs (33) to (36) were adopted.
Commentaries to principles 5 to 8 (A/CN.4/L.656/Add.3)

Paragraph (2), as amended, was adopted.

Commentary to principle 5 (Response measures)

The meeting rose at 1.05 p.m.

Paragraph (1)

76. Mr. Sreenivasa RAO (Special Rapporteur) proposed
that the sixth sentence should be replaced by the following: “Such a role stems from the general obligation of
States to ensure that activities within their jurisdiction and
control do not give rise to transboundary harm”.

2829th MEETING
Thursday, 5 August 2004, at 10 a.m.

Paragraph (1), as amended, was adopted.

Chairperson: Mr. Teodor Viorel MELESCANU

Paragraph (2)

77. Mr. Sreenivasa RAO (Special Rapporteur) proposed
that the words “into action” in the first sentence of the
English version should be deleted.
Paragraph (2), as amended in English, was adopted.

Present: Mr. Addo, Mr. Al-Baharna, Mr. Brownlie,
Mr. Candioti, Mr. Chee, Mr. Comissário Afonso, Mr.
Daoudi, Mr. Dugard, Mr. Economides, Mr. Fomba, Mr.
Gaja, Mr. Galicki, Mr. Kateka, Mr. Kolodkin, Mr. Mansfield, Mr. Matheson, Mr. Momtaz, Mr. Opertti Badan, Mr.
Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa Rao, Mr.
Rodríguez Cedeño, Mr. Yamada.

Paragraph (3)

78. Mr. Sreenivasa RAO (Special Rapporteur) said that
the word “envisaged” should be placed between the words
“The” and “role”.

Unilateral acts of States (concluded)* (A/
CN.4/537, sect. D, A/CN.4/5421)

Paragraph (3), as amended in English, was adopted.

[Agenda item 5]

Paragraphs (4) and (5)

Report of the Working Group

Paragraphs (4) and (5) were adopted.
Paragraph (6)

79. Mr. Sreenivasa RAO (Special Rapporteur) said that,
in the second sentence of the English version, the word
“operationalize” should be replaced by the words “put
into operation”.
Paragraph (6), as amended in English, was adopted.
Commentary to principle 6 (International and domestic remedies)
Paragraph (1)

80. Mr. Sreenivasa RAO (Special Rapporteur) proposed
that, in the second sentence, the word “obligation” should
be replaced by the word “requirement” and that, in the
third sentence, the word “obligations” should be replaced
by the word “requirements”.
81. Mr. GAJA said that, in order to bring paragraph (1)
into line with the paragraphs that followed, the words
“each State” should be replaced by the words “State of
origin”.
Paragraph (1), as amended, was adopted.
Paragraph (2)

1. Mr. PELLET (Chairperson of the Working Group)
recalled that, following the discussion of the seventh report
of the Special Rapporteur on the topic (A/CN.4/542), the
Commission had decided to set up an open-ended Working Group, which had met on a number of occasions. Its
task had essentially been to consider how to assist the
Special Rapporteur in pursuing his study of State practice.
It had drawn up a grid to be used for analysing unilateral
acts on a common basis and had put together a sample
of cases that might constitute unilateral acts, without prejudging their legal nature.
2. After an exchange of views that had been as full as possible, given the limited time frame available, the Working
Group had adopted the grid, which proposed a number of
criteria on the basis of which in-depth, systematic studies
should be made. The criteria were: date; author or organ;
competence of author/organ; form; content; context and
circumstances; aim; addressees; reactions of addressees;
reactions of third parties; basis; implementation; modification; termination/revocation; legal scope; decision of a
judge or arbitrator; comments; and literature. Members of
the Working Group and others had been asked, and had
agreed, to undertake the studies, which were to be sent to
the Special Rapporteur by 30 November 2004 to enable
* Resumed from the 2818th meeting.
1
Reproduced in Yearbook … 2004, vol. II (Part One).
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him to collate the material studied making use of the comparative grid. The Working Group suggested that, in his
next report, the Special Rapporteur should draw the necessary conclusions and try to see what lessons could be
learned from the comparison.
3. Mr. GAJA said that the operation was truly a novel
one; he therefore hoped that all the studies would be made
available, not only to the Special Rapporteur, but to all
members of the Commission in the form of an informal
document.
4. The CHAIRPERSON confirmed that the studies
would be circulated to members.
5. Mr. PAMBOU-TCHIVOUNDA said that, as a member of the Working Group, he wished to know whether the
recommendations adopted at the previous session,2 particularly recommendation 7, would continue to guide the
work of the Special Rapporteur or whether he would now
chart a new course on the basis of the studies to be made
of State practice.
6. Mr. Sreenivasa RAO thanked the Chairperson of the
Working Group for the energy and enthusiasm that he
had invested in mobilizing the members of the Group to
carry out case studies. Regarding the point raised by Mr.
Pambou-Tchivounda, it had to be said that some of the
instructions regarding methodology given to the Special
Rapporteur by the Working Group at the previous session
had not proved particularly helpful. The Special Rapporteur should not be burdened with an obligation to follow
the past recommendations, but should be given the freedom to use them only to the extent that they pointed the
way forward, particularly as the studies to be done would
undoubtedly suggest a new framework for future work.
7. Mr. OPERTTI BADAN said that he supported those
remarks. The Special Rapporteur should be free to identify broad lines for future work.
8. The CHAIRPERSON said that he would take it that
the Commission wished to take note of the oral report of
the Working Group presented by its Chairperson.
It was so decided.
Draft report of the Commission on the work
of its fifty-sixth session (continued)
9. The CHAIRPERSON invited the members to continue their consideration of chapter VII, section C, of the
draft report of the Commission.
Chapter VII. International liability for injurious consequences arising out of acts not prohibited by international law (International
liability in case of loss from transboundary harm arising out of
hazardous activities) (concluded) (A/CN.4/L.656 and Add.1 to 3)
C. Text of the draft principles on the allocation of loss in the case
of transboundary harm arising out of hazardous activities
adopted by the Commission on first reading (concluded)(A/
CN.4/L.656/Add.1 to 3)

2

See 2811th meeting, footnote 2.

2. Text of the
(concluded)
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draft

principles

with

commentaries

thereto

Commentary to draft principle 1 (Scope of application) (concluded) (A/
CN.4/L.656/Add.1)
Paragraph (9) (concluded)

10. Mr. Sreenivasa RAO (Special Rapporteur) proposed
an amended version of paragraph (9), which would read:
“The focus of the present principles is on damage caused,
irrespective of the fulfilment of duties of due diligence as
set out in the draft articles on prevention. However, where
there is failure of performance of those due diligence
obligations on the part of the State of origin, claims concerning State responsibility for wrongful acts may also be
made in addition to claims for compensation envisaged by
the present principles.”
Paragraph (9), as amended, was adopted.
The commentary to draft principle 1, as amended, was
adopted.
Commentary to draft principle 3 (Objective) (concluded) (A/
CN.4/L.656/Add.2)
Paragraph (1) (concluded)

11. Mr. Sreenivasa RAO (Special Rapporteur) said that
during the debate on the commentary, the point had been
made that the draft principles had several objectives. He
therefore suggested that the paragraph should be recast
to read:
 “The main objective of the present principles is to
provide compensation in a manner that is predictable,
equitable, expeditious and cost-effective. The present
principles also pursue other objectives. Among them
are: (a) the provision of incentives to the operator and
other relevant persons or entities to prevent transboundary damage from hazardous activities; (b) the promotion of cooperation among States to deal with issues
concerning compensation in an amicable manner; and
(c) the preservation and promotion of the viability of
economic activities that are important to the welfare of
States and peoples.”[…]

“[…] See also L. Bergkamp, Liability and Environment: Private and
Public Law Aspects of Civil Liability for Environmental Harm in an
International Context (Kluwer, 2001), p. 70, fn. 19, who has identified
seven functions relevant to a liability regime, namely compensation,
distribution of losses, allocation of risks, punishment, corrective justice, vindication or satisfaction, and deterrence and prevention.”

12. Mr. BROWNLIE asked whether the footnote was
necessary.
13. Mr. Sreenivasa RAO (Special Rapporteur) said that
he agreed to the deletion of the footnote.
Paragraph (1), as amended and with a minor editorial
correction by Mr. Matheson, was adopted.
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The commentary to draft principle 3, as amended, was
adopted.
Commentary to draft principle 4 (Prompt and adequate compensation)
(concluded)
Paragraph (8) (concluded)

14. Mr. Sreenivasa RAO (Special Rapporteur) said
that the second sentence of the commentary should be
reworded to read:
 “In the context of the present principles, the responsibility of the State for wrongful acts is not contemplated.
This is, however, without prejudice to claims that may
be made under the law of State responsibility and other
principles of international law.”
Paragraph (8) was adopted.
The commentary to draft principle 4, as amended, was
adopted.
Commentary to draft principle 6 (International and domestic remedies)
(concluded) (A/CN.4/L.656/Add.3)
Paragraph (3)

Paragraph (4)

19. Mr. Sreenivasa RAO (Special Rapporteur) suggested that paragraph (4) should be redrafted to read:
 “The Commission is aware of the heavy costs and
expenses involved in pursuing claims on an international plane. It is also aware that some international
claims take a long time to be resolved. The reference to
procedures that are expeditious and involving minimal
expense is intended to reflect the desire not to overburden the victim with a lengthy procedure akin to judicial
trial procedures which may act as a disincentive. The
procedures envisaged hereunder are without prejudice
to the right of the individual to pursue other remedies
under domestic law.”
20. Mr. GAJA said that the last sentence should be
deleted, since the matter covered therein should be left to
the discretion of States.
Paragraph (4), as amended and with minor drafting
corrections, was adopted.
Paragraph (5)

15. Mr. MOMTAZ said that, since paragraph 2 of draft
principle 6 emphasized that claims settlement procedures
should be expeditious and entail minimal expense, it
would be wise to highlight the fact that the models mentioned in paragraph (3) of the commentary fulfilled that
requirement. To that end, he suggested that, at the end of
the sentence, a phrase should be added which would be
worded: “since in both cases the victims are authorized
to avail themselves of the international procedures which
have been put in place, without being obliged to exhaust
any domestic remedies, which makes it possible to settle
claims more expeditiously”.
16. After further contributions to the discussion from
Mr. BROWNLIE and Mr. MATHESON, in which it was
pointed out that the Iran–United States Claims Tribunal
was not noted for the expeditious nature of its proceedings,
Mr. Sreenivasa RAO (Special Rapporteur) suggested that
the paragraph should read: “The United Nations Compensation Commission may offer itself as a useful model for
some of the procedures envisaged under paragraph 2”.
The second footnote to that paragraph should therefore be
deleted and the first footnote should be amended so that
it referred correctly to the United Nations Compensation
Commission.
17. Mr. MOMTAZ said that even if all reference to the
Iran–United States Claims Tribunal were removed, it
would still be necessary to make it clear that that exemption from the obligation to exhaust domestic remedies
was vital if claims were to be settled rapidly through international procedures.
18. The CHAIRPERSON suggested that the sentence
proposed by Mr. Momtaz should be added following the
amended wording proposed by the Special Rapporteur.
It was so decided.

Paragraph (3), as amended, was adopted.

21. Mr. Sreenivasa RAO (Special Rapporteur) said that
the first half of paragraph (5) should be amended to read:
 “Paragraph 3 focuses on domestic procedures. The
obligation has been particularized to address the State
of origin. It is an equal right of access provision. It is
based on the presumption that right of access can only
be exercised if there is an appropriate system in place
for the exercise of the rights. The first sentence of paragraph 3 therefore deals with the need to confer the necessary competence upon both the administrative and
judicial mechanisms. Such mechanisms should be able
to entertain claims concerning activities falling within
the scope of the present principles. The first sentence
emphasizes the importance of ensuring effective remedies. It stresses the importance of removing hurdles in
order to ensure participation in administrative hearings
and proceedings.”
22. The remainder of the paragraph would remain
unchanged save that the word “expenses” should be
replaced by the word “costs”.
Paragraph (5), as amended, was adopted.
Paragraph (6)

23. Mr. Sreenivasa RAO (Special Rapporteur) suggested that paragraph (6) should be amended to read:
 “The access to national procedures to be made available in the case of transboundary damage should be
similar to those that a State provides under national law
to its own nationals. It may be recalled that article 16
of the draft articles on prevention provides for a similar
obligation for States in respect of the claims which may
arise during the phase of prevention, a phase in which
States are obliged to manage the risk involved in the
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hazardous activities with all due diligence. A similar
provision covering claims of compensation in respect
of injury actually suffered, despite all best efforts to
prevent damage, can also be found in article 32 of the
Convention on the Law of the Non‑navigational Uses
of International Watercourses.”
Paragraph (6), as amended, was adopted.
Paragraphs (7) and (8)

Paragraphs (7) and (8) were adopted.
Paragraph (9)

Paragraph (9) was adopted with a minor editorial
correction.
Commentary to draft principle 7 (Development of specific international
regimes)
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attention to the grammatical disparity in the penultimate
sentence between the verb “is” and its subject.
29. Mr. Sreenivasa RAO (Special Rapporteur) said that
what was at issue in paragraph (1) was the principle of
non-discrimination in the context of resolution of claims
that might arise from transboundary damage. Individuals
who suffered damage were sometimes not nationals of the
State of origin and might therefore not get the same treatment as nationals when seeking remedies in the courts of
that State. The nationality and residence issue had been
raised in article 32 of the Convention on the Law of the
Non-navigational Uses of International Watercourses and
in the draft articles on prevention of transboundary harm
from hazardous activities.33 Discrimination in general
was a separate issue, but the transboundary nature of the
resolution of claims for transboundary damage made the
criteria of nationality, domicile or residence the ones most
problematic for individuals.
30. The grammatical problem raised by Mr. Galicki
should be resolved by the replacement of the word “references” by the word “reference”.

Paragraph (1)

Paragraph (1) was adopted.
Paragraph (2)

Paragraph (2) was adopted with a minor editorial
correction.
Paragraph (3)

Paragraph (1) was adopted with the amendments proposed by the Special Rapporteur.
Paragraph (2)

Paragraph (2) was adopted.

24. Mr. GAJA proposed that the second half of the second sentence should be amended to read: “and accordingly it referred not to the consequences of the infringement of an obligation, but rather to the obligation itself”.
The remainder of the sentence should be deleted.
25. Mr. Sreenivasa RAO (Special Rapporteur) said that
in the penultimate sentence the word “accepted” should
be replaced by the word “agreed”.
Paragraph (3), as amended, was adopted.
The commentary to draft principle 7, as amended, was
adopted.
Commentary to draft principle 8 (Implementation)
Paragraph (1)

26. Mr. Sreenivasa RAO (Special Rapporteur) said
that, in the penultimate sentence, the words “some of the
examples” should be replaced by the words “some relevant examples” and the phrase “which are common and
relevant as the basis of such discrimination” should be
deleted.
27. Mr. BROWNLIE said that the sentence referred to
discrimination on grounds of nationality, domicile or residence. Most discrimination tended to involve ethnic origin and its omission from the list seemed strange.
28. Mr. GALICKI said that the statement in the preceding sentence that “discrimination on any ground is
not valid” obviated the need for a comprehensive listing
of all possible grounds for discrimination. He also drew

Section C, as amended, was adopted.
B. Consideration of the topic at the present session (concluded)
(A/CN.4/L.656)
Paragraph 16

31. The CHAIRPERSON invited the Commission to
consider the proposed text of a tribute to the Special Rapporteur, to be inserted as paragraph 16 in section B of
chapter VII of the report of the Commission, to read:
 “At its 2829th meeting, held on 5 August 2004, the
Commission expressed its deep appreciation for the
outstanding contribution that the Special Rapporteur,
Mr. Pemmaraju Sreenivasa Rao, had made to the treatment of the topic through his scholarly research and
vast experience, thus enabling the Commission to bring
to a successful conclusion its first reading of the draft
principles on the liability aspect of the topic.”
The paragraph was adopted by acclamation
Section B was adopted.
Chapter VII of the draft report, as a whole, as amended,
was adopted.
Chapter VIII. Unilateral acts of states (A/CN.4/L.657 and Add.1)
A. Introduction (A/CN.4/L.657)
Paragraphs 1 to 15
3

See 2797th meeting, footnote 3.
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Paragraphs 1 to 15 were adopted.

It was so decided.

Section A was adopted.

Paragraphs 15 to 19

B. Consideration of the topic at the present session (A/
CN.4/L.657/Add.1)

Paragraphs 15 to 19 were adopted.
Paragraph 20

Paragraph 1

32. Mr. PELLET said that the second and third sentences should be relocated to the end of the document,
forming a new paragraph.
Paragraph 1, as amended, was adopted.
Paragraph 2

33. Mr. PELLET said that, in the French text of the last
sentence, the word “avait” should be replaced with the
words “avait été”.
Paragraph 2, as amended in French, was adopted.
Paragraph 3

41. Mr. PELLET, referring to recognition of States or
Governments, questioned the statement that “the General
Assembly did not consider that that sensitive issue was
part of the topic of unilateral acts”.
42. Mr. BROWNLIE said that he had been the origin
of that statement, but he had phrased it less categorically.
Several times during the discussion, he had said that it
could not be presumed that the General Assembly had
intended the Commission to take up the subject of recognition as part of the topic of unilateral acts because the
recognition of States and Governments had been a separate agenda item on the original 1949 list of agenda items
for the Commission.4
43. The CHAIRPERSON suggested that the phrase “the
General Assembly did not consider that” should be deleted
and that the word “not” should be inserted between the
words “was” and “part of”.

Paragraph 3 was adopted.
Paragraph 4

34. Mr. COMISSÁRIO AFONSO (Rapporteur), replying to a query by Mr. PELLET about the phrase “by virtue of the situation to which it referred”, proposed that
the words “by virtue of” should be replaced by the words
“varied according to”.
35. Mr. PELLET said that, in the French version, he
would prefer the words “en fonction de”, rather than the
word “selon”.
Paragraph 4, as amended, was adopted.

44. Mr. BROWNLIE suggested that the third sentence
should be amended to read: “The view was expressed
that the recognition of States or Governments should be
excluded from the study because it was not to be assumed
that the General Assembly regarded that sensitive issue as
part of the topic of unilateral acts”. The following sentence
should also be added at the end of the paragraph: “In this
context, it was pointed out that the recognition of States
and Governments formed a separate item in the original
list of topics proposed by the Commission in 1949”.
Paragraph 20, as amended, was adopted.

Paragraphs 5 to 13

Paragraph 21

Paragraphs 5 to 13 were adopted.
Paragraph 14

36. Mr. BROWNLIE said that the second and third sentences contradicted one another.
37. The CHAIRPERSON suggested that the word
“tacit” in the third sentence should be deleted.
38. Mr. PELLET pointed out that paragraph 14 reflected
the words of the Special Rapporteur in his introduction
of his seventh report, so it was he who should determine
what the wording should be.
39. Mr. RODRÍGUEZ CEDEÑO (Special Rapporteur) said the term “tacit” was a direct reference to the
PCIJ decision in the Free Zones of Upper Savoy and the
District of Gex case. Waiver was not assumed; it was
an explicit court decision and a tacit waiver must be the
result of unequivocal acts.
40. The CHAIRPERSON suggested that the paragraph
should be left in abeyance pending consultations between
the Special Rapporteur and Mr. Brownlie.

45. Mr. ECONOMIDES proposed that the words “the
latter concept being much broader” should be added at the
end of the first sentence and that, at the beginning of the
French text of the second sentence, the words “Il fallait
aussi” should be replaced by the words “Il faudrait ainsi”.
Paragraph 21, as amended, was adopted.
Paragraph 22

46. Mr. PELLET said that, at the start of the French text
of the third sentence, the words “On aurait dû” should be
replaced by the phrase “En outre, il aurait fallu”.
Paragraph 22, as amended in French, was adopted.
Paragraph 23

47. Mr. GAJA said that paragraph 23 incorrectly reflected
a comment that he had made and should be redrafted. In
the first sentence, the words “some aspects of the classification used could” should be replaced by the words
4
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“the way in which the classification was used could sometimes” and the words “qualify some of the cases presented
as” by the words “present as unilateral acts stricto sensu”.
The words “as unilateral acts stricto sensu” at the end of
the paragraph should be deleted.
48. Mr. RODRÍGUEZ CEDEÑO (Special Rapporteur)
said that he could accept Mr. Gaja’s amendment, but
wished to make it clear that he himself had, from the very
start of his work on the topic, made a clear distinction
between legal unilateral acts in the strict sense of the term,
as an express manifestation of will specifically designed
to produce legal effects, and conduct of a State that did
not, strictly speaking, constitute a manifestation of will.
Mr. Gaja seemed to be suggesting that he had confused
the two phenomena.
49. Mr. GAJA said that the problem was with the way
in which the paragraph was drafted: it seemed to suggest
that he himself had been criticizing the classification, but,
in fact, he had been criticizing the way in which it was
sometimes used.
50. Mr. RODRÍGUEZ CEDEÑO (Special Rapporteur)
suggested that the words “It was pointed out that” at the
beginning of the paragraph should be amended to show
that it was one member who had expressed the view in
question.
51. Mr. Sreenivasa RAO said that, unless members had
openly disagreed on a certain issue, it was not customary
to refer to “a member” and “other members” in the report.
52. Mr. OPERTTI BADAN suggested that the Spanish
text of the paragraph might be acceptable if the words
“Había que señalar” were replaced by the words “Se
señaló”.
Paragraph 23, as amended by Mr. Gaja and Mr. Opertti
Badan, was adopted.
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55. The CHAIRPERSON said he took it that the Commission wished to adopt paragraph 24, on the understanding that the first sentence would be redrafted to meet
Mr. Gaja’s concern and with the other amendments suggested by Mr. Gaja and Mr. Pellet.
Paragraph 24, as amended, was adopted.
Paragraph 25

56. Mr. MATHESON said that, since the Commission
used the term “unilateral acts” in the sense of acts having
legal effects, the words “political unilateral acts” in the
first sentence could give rise to confusion. He therefore
suggested that the word “unilateral” should be deleted.
57. Mr. OPERTTI BADAN said that he endorsed Mr.
Matheson’s suggestion. He further suggested that the
words “and this should be one of the Commission’s tasks”
should be added at the end of the second sentence.
58. Mr. PELLET said that he also endorsed Mr. Matheson’s suggestion. Referring to the eighth sentence, he
wondered what exactly was meant by the word “overview”, which, in isolation, seemed rather odd.
59. Mr. KOLODKIN recalled that the term “expository
study” had been used by Mr. Brownlie and other members during the relevant discussion. In the penultimate
sentence, which he presumed was intended to reflect his
comments, he requested that the last phrase should be
amended to read: “since, for example, the concepts of jus
dispositivum or reciprocity would not play the same role”.
60. Mr. BROWNLIE said that he agreed that “expository study” would be more appropriate than “overview”.
61. The CHAIRPERSON said that he took it that the
Commission wished to adopt paragraph 25 with the
amendments suggested by Mr. Matheson, Mr. Opertti
Badan and Mr. Kolodkin.
Paragraph 25, as amended, was adopted.

Paragraph 24

53. Mr. GAJA said that, in the first sentence, the words
“full of de facto and de jure examples and situations
taken from practice” were very strange. Something to
the effect that the report was full of examples of recognitions de facto and de jure would make more sense. In
the third sentence, the definite article should be replaced
by an indefinite article before the words “unilateral commitment”. The last sentence should be amended to read:
“Recent examples from proceedings before ICJ (Application of the Convention on the Prevention and Punishment
of the Crime of Genocide) showed that the question of the
competence of State organs to engage the State through
unilateral acts was complex”.
54. Mr. PELLET said that he was quite satisfied with the
wording of the first sentence in the original French version. However, he endorsed Mr. Gaja’s suggested amendment for the last sentence, provided that the title of the
Court case was spelled out in full. That comment applied
to other references to that case appearing elsewhere in
chapter VIII.

Paragraphs 26 to 29

Paragraphs 26 to 29 were adopted.
Paragraph 30

62. Mr. ECONOMIDES suggested that the words “the
intention of the author State of the act and” should be
added after the words “depended on criteria such as”.
Paragraph 30, as amended, was adopted.
Paragraph 31

63. Mr. MOMTAZ, referring to the penultimate sentence, which reflected his comments, suggested that the
words, “in some cases”, should be added before the words
“they were still a source of international law” in order to
avoid a generalization.
Paragraph 31, as amended, was adopted.
Paragraphs 32 to 35
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Paragraphs 32 to 35 were adopted.
Paragraph 36

64. Mr. PELLET said that he did not see the point of the
words “since their inclusion would lead to the progressive
development of international law”.
65. The CHAIRPERSON suggested that those words
should be deleted.
Paragraph 36, as amended, was adopted.

72. Mr. MOMTAZ, referring to the new paragraph 55,
said that it would make more sense for the word “organ”
to come first in the list of the main features of unilateral
acts to be studied.
73. Mr. KATEKA said that he also endorsed Mr. Pellet’s
suggestion.
74. Mr. GAJA said that, in the English text of the
grid, the word “arbiter” should be replaced by the word
“arbitrator”.
75. The CHAIRPERSON said that he took it that the
Commission wished to adopt new paragraph 55, as read
out by the Rapporteur, with the amendments suggested by
Mr. Pellet, Mr. Momtaz, Mr. Kateka and Mr. Gaja.

Paragraphs 37 to 53

Paragraphs 37 to 53 were adopted.

New paragraph 55, as amended, was adopted.

New paragraph 54

66. Mr. PELLET recalled his earlier proposal that the
second and third sentences of paragraph 1 should form
new paragraph 54, which would read: “At its 2818th
meeting on 16 July 2004, the Commission established an
open-ended Working Group on unilateral acts of States,
chaired by Mr. Alain Pellet. The Working Group held four
meetings”.
67. Mr. RODRÍGUEZ CEDEÑO (Special Rapporteur)
said that the information contained in those sentences did
not follow on logically from paragraph 53, which was the
last of the Special Rapporteur’s concluding remarks.
68. Mr. PELLET said that the solution would be to add
a new heading entitled “4. Conclusions of the Working
Group” after paragraph 53.
New paragraph 54 was adopted on that understanding.

New paragraph 56

76. Mr. PELLET proposed the insertion of an additional
paragraph, which would read: “At its 2829th meeting,
the Commission took note of the report of the Working
Group”.
New paragraph 56 was adopted.
Section B, as amended, was adopted.
Chapter VIII of the draft report, as a whole, as amended,
was adopted.
Chapter IX. Reservations to treaties (A/CN.4/L.658 and Corr.1 and
Add.1 and 2)
A. Introduction (A/CN.4/L.658)
Paragraphs 1 to 21

Paragraphs 1 to 21 were adopted.

New paragraph 55

69. Mr. COMISSÁRIO AFONSO (Rapporteur) read
out the following text, which should be inserted as new
paragraph 55:
“The Working Group agreed to retain a sample of unilateral acts sufficiently documented to allow for an analysis
in depth. It also established a grid which would make it
possible to use uniform analytical tools (the grid includes
the main features of unilateral acts, such as form, organ,
context, reactions, etc.). The members of the Working Group shared a number of studies which would be
effected in accordance with the established grid. These
studies should be transmitted to the Special Rapporteur by
30 November 2004. It was decided that the synthesis, on
the basis of these studies exclusively, would be entrusted
to the Special Rapporteur, who would take them into consideration in order to draw the relevant conclusions in his
eighth report.”
70. Mr. PELLET suggested that the grid should be
reproduced in a footnote and an appropriate reference to
it should be inserted at the end of the second sentence.
71. Mr. DAOUDI said that he endorsed that suggestion,
on the understanding that only the grid was reproduced.

Section A was adopted.
Paragraph 22

77. Mr. PELLET (Special Rapporteur) proposed that, in
the second sentence, the phrase “a complementary section to the eighth report on …” should be replaced by
the phrase “a corrigendum to the part of the eighth report
dealing with …”.
Paragraph 22, as amended, was adopted.
Paragraph 23

Paragraph 23 was adopted.
Paragraph 23 bis (A/CN.4/L.658/Corr.1)

Paragraph 23 bis was adopted.
Paragraphs 24 to 26

Paragraphs 24 to 26 were adopted.
C. Text of the draft guidelines on reservations to treaties provisionally adopted so far by the Commission (A/CN.4/L.658 and
Add.2)
1. Text of the draft guidelines (A/CN.4/L.658)
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Paragraph 27

Paragraph 27 was adopted.
2. Text of the draft guidelines with commentaries thereto adopted
by the Commission at its fifty-sixth session (A/CN.4/L.658/
Add.2)
Commentary to guideline 2.3.5 (Widening of the scope of a reservation)
Paragraph (1)

78. Mr. GAJA said that the word “strengthen” in the
last sentence in the English text should be replaced by the
word “widen”.
Paragraph (1), as amended, was adopted.
Paragraph (2)
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82. Mr. GAJA conceded that there was no evidence that
the depositary had indicated that the objection was permissible. Instead of the proposed deletion, the sentence
could be clarified by the insertion of the words “the substance of” before the words “the modified reservation”.
Paragraph (8), as amended, was adopted.
Paragraph (9)

Paragraph (9) was adopted.
Paragraph (10)

83. Mr. GAJA said that, either in the quotation or in the
last sentence of the paragraph, it should be specified that
the reference was to the Secretary-General of the Council
of Europe.
Paragraph (10), as amended, was adopted.

Paragraph (2) was adopted.

Paragraphs (11) to (13)

Paragraph (3)

79. Mr. ECONOMIDES said that to replace the words
“a minority” by the words “the minority” might be the
best way to reflect the fact that a sizeable minority of the
Commission had strongly contested the assumptions in
question. Secondly, he suggested that the phrase “… who
took the view that these rules might unduly encourage
States to widen existing reservations” should be replaced
by the phrase “… who took the view that these rules ran
counter to the 1969 Vienna Convention and might unduly
weaken treaty law by encouraging States to widen existing reservations”.
Paragraph (3), as amended, was adopted.
Paragraphs (4) to (7)

Paragraphs (4) to (7) were adopted.

Paragraphs (11) to (13) were adopted.
Paragraph (14)

84. Mr. GAJA said that the statement in the middle of
the second sentence that “prior to the late formulation of a
reservation, the treaty applied in its entirety as between the
contracting parties” was true only if there were no other
reservations. The meaning would be clearer if the words
“with regard to the provision that is the object of that reservation” were inserted before the words “the treaty”.
85. Mr. PELLET (Special Rapporteur) said that Mr.
Gaja’s point, which was a valid one, would be better made
by inserting the words “unless other reservations had been
made” after the words “the contracting parties”.
Paragraph (14), as amended by the Special Rapporteur, was adopted.

Paragraph (8)

80. Mr. GAJA said that the reference in the footnote
to the actions of the depositary of the 1978 Protocol
to the 1973 International Convention for the Prevention of Pollution from Ships (MARPOL Convention)
gave the impression that there could be exceptions to
the rules set out in the draft guidelines. In fact, however, the objections to the widening of the reservation
by France had been concerned with the merits of the
reservation rather than with its lateness. It was important to make the point that, in practice, there was no
derogation from the principle of acceptance. He therefore suggested that, in the last sentence of the footnote,
the words “the depositary does not appear to have made
acceptance of the new wording dependent on the unanimous agreement of the other parties” should be deleted.
The words “in this instance” would then be followed by
the words “some of the other parties did in fact object
to the modified reservation …”.
81. Mr. PELLET (Special Rapporteur) said that he stood
by his wording. The depositary in question—IMO—had
taken no action at all. Certainly, it had not circulated
information about the widening of the reservation.

Paragraph (15)

Paragraph (15) was adopted.
Commentary to guideline 2.4.9 (Modification of an interpretative
declaration)
Paragraphs (1) to (6)

Paragraphs (1) to (6) were adopted.
Commentary to guideline 2.4.10 (Limitation and widening of the scope
of a conditional interpretative declaration)
Paragraphs (1) to (3)

Paragraphs (1) to (3) were adopted.
Paragraph (4)

86. Mr. GAJA said that, in view of the appearance of the
word “conditional” in the last sentence, it would be less
confusing for the reader if the words “unconditional withdrawal” were replaced by the words “simple withdrawal”.
Paragraph (4), as amended, was adopted.
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Commentary to guideline 2.5.12 (Withdrawal of an interpretative
declaration)

3. Special Rapporteur ’s concluding remarks
Paragraph 18

Paragraph (1)

Paragraph 18 was adopted with minor drafting
changes.

Paragraph (1) was adopted.
Paragraph (2)

Paragraph 19

87. Mr. GAJA said that the “interpretative declaration”
by the Government of Italy concerning the Convention
relating to the Status of Refugees had generally been
regarded as a reservation. The text should contain some
indication that the nature of the declaration had been
called into question.

90. Mr. PELLET (Special Rapporteur) said that, in subparagraph (c), the words “une question très complexe et
délicate” in the French text should be in the plural. In
subparagraph (e), the words “auteur de la réserve” in
the alternative version of draft guideline 2.6.1 should be
replaced by the words “auteur de l’objection”.

88. Mr. PELLET (Special Rapporteur) suggested that
the first sentence of the footnote at the end of the second sentence of the paragraph should be followed by a
new sentence that would read: “There are doubts about
the nature of the declaration, which has been regarded as
a reservation”.

Paragraph 19, as amended, was adopted.
Section B, as amended, was adopted.
Chapter IX of the draft report, as a whole, as amended,
was adopted.

Paragraph (2), as amended, was adopted.

The meeting rose at 12.55 p.m.

Paragraphs (3) and (4)

Paragraphs (3) and (4) were adopted.

2830th MEETING

Commentary to guideline 2.5.13 (Withdrawal of a conditional interpretative declaration)

Friday, 6 August 2004, at 10.05 a.m.

Paragraphs (1) to (3)

Chairperson: Mr. Teodor Viorel MELESCANU

Paragraphs (1) to (3) were adopted.
Section C, as amended, was adopted.
B. Consideration of the topic at the present session (concluded)
(A/CN.4/L.658 and Corr.1 and Add.1)
1. Introduction by the Special Rapporteur of his ninth report

Present: Mr. Addo, Mr. Al-Baharna, Mr. Brownlie, Mr.
Candioti, Mr. Chee, Mr. Comissário Afonso, Mr. Daoudi,
Mr. Dugard, Mr. Economides, Mr. Fomba, Mr. Gaja,
Mr. Galicki, Mr. Kateka, Mr. Kolodkin, Mr. Mansfield,
Mr. Matheson, Mr. Momtaz, Mr. Pambou-Tchivounda,
Mr. Pellet, Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño,
Mr. Yamada.

Paragraphs 1 and 2 (A/CN.4/L.658/Add.1)

Paragraphs 1 and 2 were adopted.
Tribute to the memory of Sir Robert Jennings

Paragraph 3

Paragraph 3 was adopted with minor drafting changes.
Paragraph 4

Paragraph 4 was adopted.
Paragraph 5

89. Mr. PELLET (Special Rapporteur) said that, in
both the French and the English texts, the words “a different institution” should be incorporated into a relative
clause—for example, “which constitutes a different institution”—rather than being left in apposition.
Paragraph 5, as amended, was adopted.

1. The CHAIRPERSON invited the members of the
Commission to observe a minute of silence in tribute to
the memory of Sir Robert Jennings, a former Chairperson
of the International Law Commission, who had died on 5
August 2004.
The members of the Commission observed a minute of
silence.
Draft report of the Commission on the work
of its fifty-sixth session (concluded)
Chapter X. Fragmentation of international law: difficulties arising from the diversification and expansion of international law
(A/CN.4/L.659)

2. Summary of the debate

A. Introduction

Paragraphs 6 to 17

Paragraphs 1 and 2

Paragraphs 6 to 17 were adopted.

Paragraphs 1 and 2 were adopted.
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the Working Group on the long-term programme of work.
Speaking as Chairperson, he invited the members of the
Commission to consider chapter XI of the draft report
section by section.

B. Consideration of the topic at the present session
Paragraphs 3 and 4

Paragraphs 3 and 4 were adopted.

A. Programme, procedures and working methods of the Commission and its documentation

Section B was adopted.

Paragraphs 1 to 3

Paragraphs 1 to 3 were adopted.

C. Report of the Study Group

2. The CHAIRPERSON, recalling that the Commission had already taken note of the Study Group’s report,
which was contained in paragraphs 5 to 63 of document
A/CN.4/L.659, proposed that those paragraphs as a whole
should be adopted.
3. Mr. PELLET said that he did not object to the adoption of those paragraphs as a whole, but would like the
word “impérative” in paragraph 10 of the French text to
be replaced by the word “dure”, which was a better translation of the word “harder”.
Paragraphs 5 to 63 were adopted, subject to the amendment to the French text of paragraph 10 proposed by Mr.
Pellet.
Section C was adopted.
Chapter X of the draft report, as a whole, as amended,
was adopted.
Chapter XI. Other decisions and conclusions of the commission
(A/CN.4/L.660)

4. The CHAIRPERSON said that he had completed his
consultations on the Planning Group’s recommendation
that two new topics—“Expulsion of aliens” and “Effects
of armed conflicts on treaties” should be included in the
Commission’s current programme of work. According to
its established practice, the Commission did not take its
final decision until a consensus had been reached on the
appointment of a special rapporteur for each new topic.
He was pleased to be able to announce that, as a result
of the wide-ranging consultations that he had held, there
appeared to be broad support for the appointment of Mr.
Kamto as Special Rapporteur for the topic of “Expulsion
of aliens” and of Mr. Brownlie as Special Rapporteur for
the topic of “Effects of armed conflicts on treaties”.
It was so decided.

1. Working Group on long-term programme of work
Paragraph 4

Paragraph 4 was adopted.
Paragraph 5

6. Mr. PELLET proposed that, in the light of the statement just made by the Chairperson, the following sentence should be added to paragraph 5: “The Commission considers that, if there is no objection by the Sixth
Committee, the topic ‘aut dedere aut judicare’ might be
included in its agenda at its next session.”
7. Mr. MIKULKA (Secretary to the Commission),
speaking at the invitation of the Chairperson, said that the
Commission had never requested the Sixth Committee’s
approval for the inclusion of a topic in its programme of
work and that, in so doing, it might be creating an unfortunate precedent that would make the procedure for the
inclusion of new topics in its programme of work even
more cumbersome.
8. The CHAIRPERSON said that the proposal by Mr.
Pellet might be amended to read: “The Commission
intends to include this topic in its programme of work and
to appoint a special rapporteur at its next session.”
9. Mr. PELLET, supported by Mr. Sreenivasa RAO,
said that the Commission could not simply present the
General Assembly with a fait accompli.
10. Following a discussion in which Mr. YAMADA, Mr.
MANSFIELD, Mr. GAJA and Mr. PELLET took part, the
CHAIRPERSON proposed that the following sentence
should be added to paragraph 5: “The Commission envisages the inclusion of this topic in its current programme
of work at its next session.”
It was so decided.

5. The CHAIRPERSON, speaking as a member of the
Commission, congratulated the two new Special Rapporteurs, but said that it was regrettable that the Group of
Eastern European Countries was underrepresented and
had no special rapporteur at the present time. Equitable
geographical distribution was not, of course, the same as
mathematical division, but the lack of representation of
the Eastern European countries among the special rapporteurs was hardly justifiable and he believed that the
members of the Commission intended to appoint a special rapporteur from an Eastern European country for the
topic “aut dedere aut judicare”, whose inclusion in the
long-term programme of work had been recommended by

2. New topics
the Commission

for inclusion in the current programme of work of

Paragraph 6

11. The CHAIRPERSON said that paragraph 6 would
have to be completed in the light of the decision the
Commission had taken at the current meeting. It would
thus end with the following words: “…the topics entitled
‘Expulsion of aliens’ and ‘Effects of armed conflicts on
treaties’.”
Paragraph 6, as amended, was adopted.
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3. Strategic Framework

C. Cooperation with other bodies

4. Documentation of the Commission

Paragraphs 12 to 15

Paragraphs 12 to 15 were adopted.

Paragraphs 7 to 10

Paragraphs 7 to 10 were adopted.

Paragraph 16

12. Mr. MANSFIELD, supported by Mr. CANDIOTI,
recalled that, in its report to the General Assembly on the
work of its fifty-fifth session, the Commission had regretted the decision that the General Assembly had taken in
its resolution 56/272 of 27 March 2002 in respect of the
honoraria of the members of the Commission and, in
particular, the special rapporteurs, especially those from
developing countries.1 The situation had not changed and
the question was all the more relevant because the Commission had decided to appoint a special rapporteur from
a developing country. If it wished to raise the question, the
Commission might reproduce paragraph 447 of its report
on the work of its previous session.
13. Mr. Sreenivasa RAO said that he agreed that the
Commission must stress the importance of and need for
honoraria, particularly for special rapporteurs from developing countries, but it must be careful about reproducing
the paragraph that had appeared in its report on the work
of its previous two sessions because it would only be
weakening its position if it repeated the same thing year
after year.
14. The CHAIRPERSON proposed that the first and last
sentences of paragraph 447 of its report on the work of its
fifty-fifth session might, with a few minor changes, form
the basis for the following new paragraph:
 “The Commission once again reaffirmed the views that
it had expressed in paragraphs 525 to 531 of its report
to the General Assembly on the work of its fifty-fourth
session.[…] The Commission stressed that General
Assembly resolution 56/272 of 27 March 2002 especially affects special rapporteurs, in particular those
from developing countries, as it compromises support
for their research work.

“[…] Yearbook … 2002, vol. II (Part Two).”

That paragraph would follow paragraph 10 in chapter XI,
section A.5, entitled “Honoraria”, of the Commission’s
report.
It was so decided.

Section B was adopted.
1

Yearbook … 2003, vol. II (Part Two), p. 101, para. 447.

Paragraph 17

16. Mr. YAMADA proposed that, on the basis of
the exchange of views which had taken place with
the members of ILA, the end of paragraph 17 should
be amended to read: “in particular, the programme of
work, water resources and responsibility of international
organizations”.
Paragraph 17, as amended, was adopted.
Section C, as amended, was adopted.
D. Representation at the fifty-ninth session of the General
Assembly
Paragraph 18

Paragraph 18 was adopted.
Paragraph 19

17. The CHAIRPERSON said that, following the informal consultations that he had held on the matter, he took
it that the Commission wished to request Mr. Dugard,
Special Rapporteur for the topic “Diplomatic protection”,
and Mr. Sreenivasa Rao, Special Rapporteur for the topic
“International liability for injurious consequences arising
out of acts not prohibited by international law (international liability in case of loss from transboundary harm
arising out of hazardous activities)”, to attend the fiftyninth session of the General Assembly. He therefore proposed that paragraph 19 should be completed accordingly.
Paragraph 19, as amended, was adopted.
Section D, as amended, was adopted.

Paragraphs 20 to 32

B. Date and place of the fifty-seventh session of the Commission

Paragraph 11 was adopted.

Paragraph 16, as amended, was adopted.

E. International Law Seminar

Section A, as amended, was adopted.

Paragraph 11

15. Mr. PELLET proposed that the following sentence should be added at the end of paragraph 16: “On
5 August 2004, several members of the Commission
responded to the invitation of the Sub-Commission on
the Promotion and Protection of Human Rights and held
a fruitful exchange of views with the members of the
Sub-Commission.”

Paragraphs 20 to 32 were adopted.
Section E was adopted.
18. The CHAIRPERSON, replying to a question by
Mr. MOMTAZ, said that, in accordance with established
practice, the annex to chapter XI would be annexed to the
report of the Commission.
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Chapter XI of the draft report, as a whole, as amended,
was adopted.

that meant that they should submit them at the Sixth Committee’s session in November 2004.

Chapter II. Summary of the work of the Commission at its fifty-sixth
session (A/CN.4/L.651)

24. The CHAIRPERSON said that Governments would
be invited in writing to provide their comments and that
all the necessary information, particularly relating to
deadlines, would be contained in that written request.

Paragraphs 1 to 3

Paragraphs 1 to 3 were adopted.

Paragraph 1 was adopted.

Paragraph 4

19. Mr. Sreenivasa RAO said that paragraph 4 would
be easier to read if it was divided into two or three sentences referring to each of the decisions the Commission
had taken.
Paragraph 4, as amended, was adopted.

Paragraph 2

Paragraph 2 was adopted.
Responsibility of international organizations
Paragraph 3

Paragraph 5

Paragraph 5 was adopted.
Paragraph 6

20. Mr. PELLET said that, in the second sentence of the
French text, the words “sur l’objection à la formulation
ou” should be replaced by the words “et des objections à
la formulation ou”.
Paragraph 6, as amended in French, was adopted.
Paragraph 7

Paragraph 7 was adopted.
21. The CHAIRPERSON proposed that the following
new paragraph 7 bis should be added at the end of paragraph 7: “The Commission decided to include the following two new topics in its programme of work: ‘Effects of
armed conflicts on treaties’ and ‘Expulsion of aliens’. It
appointed Mr. Ian Brownlie as Special Rapporteur on the
first topic and Mr. Maurice Kamto as Special Rapporteur
on the second.”
22. If he heard no objection, he would take it that the
Commission accepted that proposal.
It was so decided.

25. Mr. MATHESON, referring to the second sentence,
proposed that a comma and the following wording should
be added after the word “acts”: “bearing in mind that different considerations may come into play with regard to
international organizations in various respects”. It would
be useful to recall that the Commission recognized that
differences did exist between responsibility of States and
responsibility of international organizations.
26. Mr. PELLET said that the words “has followed the
pattern of the articles” were absolutely inappropriate and
that they should be replaced by the words “based itself on
the articles”.
27. The CHAIRPERSON suggested that the words “followed the approach” should be used.
28. Mr. GAJA (Special Rapporteur) said that the general
idea was to indicate that the Commission had not adopted
an innovative approach and that it had simply drawn a
parallel with what it had done in the case of the topic of
responsibility of States for internationally wrongful acts.
In his opinion, it would be better to use the words “followed the general pattern” and keep the rest of the text as
it stood, perhaps with Mr. Matheson’s amendment, subject to minor changes in the English text to avoid certain
repetitions.
29. Mr. PAMBOU-TCHIVOUNDA said that he agreed
with the word “pattern”, which was the most suitable.

Paragraph 7 bis was adopted.

Paragraph 3, as amended by the Special Rapporteur
and Mr. Matheson, was adopted.

Paragraphs 8 to 11

Paragraphs 8 to 11 were adopted.

Shared natural resources

Chapter II of the draft report, as a whole, as amended,
was adopted.
Chapter III. Specific issues on which comments would be of particular interest to the Commission (A/CN.4/L.652)

International liability for injurious consequences arising out of acts
not prohibited by international law (international liability in case of
loss from transboundary harm arising out of hazardous activities)
Unilateral acts of States

Diplomatic protection

Reservations to treaties

Paragraph 1

Paragraphs 4 to 12

23. Mr. DUGARD (Special Rapporteur), noting that
paragraph 1 did not indicate when Governments should
submit their comments and observations, asked whether

Paragraphs 4 to 12 were adopted.
Paragraph 13
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30. Mr. ECONOMIDES said that the second half of the
second sentence, which read “although it was very doubtful whether a reservation that was prohibited or improperly formulated would entail its author’s responsibility”,
expressed an opinion, even though the Commission had
not yet considered that question; that was somewhat hasty,
in his view. That opinion was wrong, moreover, because
article 2 of the draft articles on responsibility of States
for internationally wrongful acts2 provided that a breach
of a treaty provision was an internationally wrongful act.
There was thus no exception to that principle. However,
the phrase under consideration implied that there might
be an exception, which was quite serious. He therefore
requested that that phrase should be deleted.
31. Mr. PELLET (Special Rapporteur on reservations to
treaties) said that he found the phrase useful and wanted
it to be retained.

was prohibited or improperly formulated would entail its
author’s responsibility”.
37. If he heard no objection, he would take it that the
Commission accepted that proposal.
It was so decided.
Paragraph 13, as amended, was adopted.
Paragraphs 14 and 15

Paragraphs 14 and 15 were adopted.
Chapter III of the draft report, as a whole, as amended,
was adopted.
Chapter I. Organization of the session (A/CN.4/L.650)

32. Mr. ECONOMIDES said that he therefore formally
requested that the Commission should take a vote on the
question.

Paragraphs 1 to 7

33. Mr. PAMBOU-TCHIVOUNDA said he feared that
the Commission was becoming involved in an inappropriate debate. He therefore proposed that the phrase in question should be deleted and that the sentence should end
with the words “State responsibility”.

Paragraph 8

34. Mr. GAJA said that, since the Special Rapporteur
found the phrase useful, it should be retained, but the
word “very” could be deleted.
35. Mr. Sreenivasa RAO said that the sentence could
simply be amended to read: “It was pointed out, for
example, that the word ‘lawfulness’ had disadvantages
and might even arguably bring in issues concerning State
responsibility.” He would, however, not insist on his proposal if it did not meet with the approval of the members
of the Commission.
36. Following informal consultations among various
members of the Commission, the CHAIRPERSON proposed that the second sentence should be amended to
read: “It was pointed out, for example, that the word ‘lawfulness’ had the disadvantage of referring to the law of
State responsibility, although the Commission had not yet
considered the question as to whether a reservation that
2

Paragraphs 1 to 7 were adopted.

38. Mr. PELLET said it should be indicated that the
working groups were open to participation by all members of the Commission.
Paragraph 8, as amended, was adopted.
Paragraphs 9 to 11

Paragraphs 9 to 11 were adopted.
Chapter I of the draft report, as a whole, as amended,
was adopted.
The draft report of the Commission on the work of its
fifty-sixth session, as a whole, as amended, was adopted.
Closure of the session
39. After the customary exchange of courtesies, the
CHAIRPERSON declared the fifty-sixth session of the
International Law Commission closed.

See 2792nd meeting, footnote 5.
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The meeting rose at 12.30 p.m.

