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was opened by Mr. Enrique Candioti, Chairperson of the 

Mr. Emmanuel Akwei ADDO (Ghana)

Mr. Husain AL-BAHARNA (Bahrain)

Mr. Ali Mohsen Fetais AL-MARRI (Qatar)

Mr. João Clemente BAENA SOARES 

Mr. Ian BROWNLIE
and Northern Ireland)

Mr. Enrique CANDIOTI

CHEE (Republic of Korea)

Mr. Pedro COMISSÁRIO AFONSO 

Mr. Riad DAOUDI (Syrian Arab Republic)

Mr. Christopher John Robert DUGARD (South Africa)

Mr. Constantin ECONOMIDES (Greece)

Ms. Paula ESCARAMEIA

Mr. Salifou FOMBA (Mali)

GAJA (Italy)

GALICKI (Poland)

Mr. Peter KABATSI

Mr. Maurice KAMTO (Cameroon)

KATEKA (United Republic 

Mr. Fathi KEMICHA (Tunisia)

Mr. Roman Anatolyevitch KOLODKIN (Russian 
Federation)

Mr. Martti KOSKENNIEMI (Finland)

Mr. William MANSFIELD (New Zealand)

Mr. Michael MATHESON (United States of America)

Mr. Teodor Viorel MELESCANU (Romania)

Mr. Djamchid MOMTAZ (Islamic Republic of Iran)

Mr. Bernd NIEHAUS (Costa Rica)

Mr. Didier OPERTTI BADAN

Mr. Guillaume PAMBOU-TCHIVOUNDA (Gabon)

Mr. Alain PELLET (France)

Mr. Pemmaraju Sreenivasa RAO (India)

Mr. Víctor RODRÍGUEZ CEDEÑO (Bolivarian Republic 

Mr. Bernardo SEPÚLVEDA (Mexico)

Ms. Hanqin XUE (China)

Mr. Chusei YAMADA (Japan)

 

Chairperson: Mr. Teodor Viorel Melescanu

Mr. Constantin Economides

Chairperson of the Drafting Committee: Mr. Victor 

Rapporteur: Mr. Pedro Comissário Afonso

-
-

ous Chairpersons of the Commission1 and the Special 
Rapporteurs.2

Mr. Ian Brownlie, Mr. Enrique Candioti, Mr.  
Chee, Mr. Christopher John Robert Salifou 
Fomba, Mr.  Gaja, Mr.  Galicki, Mr. Peter 
Kabatsi, Mr. Kateka, Mr. Fathi 
Kemicha, Mr. Roman Anatolyevitch Kolodkin, Mr. Martti  
Koskenniemi, Mr. William Michael Mathe- 
son, Mr. Teodor Viorel Melescanu, Mr. Bernd Niehaus, 
Mr. Guillaume Pambou-Tchivounda, Mr. Alain Pellet, 
Mr. Pemmaraju Sreenivasa Rao, Mr. Víctor

 Bernardo Sepúlveda, Mr. Chusei Yamada 
and Mr. Pedro Comissário Afonso ( ).

1 Mr. João Clemente Baena Soares, Mr. Enrique Candioti, Mr. 
Galicki, Mr. Peter Kabatsi, Mr. Alain Pellet, Mr. Pemmaraju 

Sreenivasa Rao and Mr. Chusei Yamada.
2

Pellet, Mr. Pemmaraju Sreenivasa
and Mr. Chusei Yamada.

Chapter I



held on 4 and 25 May, 2 June and 9 July 2004, respec-
-

indicated:

(a
 Christopher John Robert 

Emmanuel Akwei Addo, 
Mr. Ian Brownlie, Mr. Enrique Candioti, Mr. 
Chee, Ms. Paula Peter 
Kabatsi, Mr. Roman Anatolyevitch Kolodkin, Mr. William 

Michael Matheson, Mr. Bernd Niehaus, 
Mr. Bernardo
Comissário Afonso (

(b

Gaja (Special Rapporteur), Mr. Enrique Candioti, 
Mr. Chee, Mr. Constantin Economides, 
Ms. Paula Escarameia, Mr. Peter Kabatsi, Mr. Roman 
Anatolyevitch Kolodkin, Mr. Martti Koskenniemi, 

Djamchid Bernd 
Niehaus, Mr. Chusei Yamada and Mr. Pedro Comissário 
Afonso (

(

porteur), Mr. Husain Al-Baharna, Mr. Enrique Candioti, 
Mr. Constantin Economides, Mr. Salifou Fomba, 

Roman Anatolyevitch Kolodkin, 
Mr. Michael Matheson, Mr. Guillaume Pambou-Tchivounda 
and Mr. Pedro Comissário Afonso (

(
Pemmaraju Sreenivasa 

Rao (Special Rapporteur), Mr. Ian Brownlie, Mr. 
Il Chee, Mr. Riad Daoudi, Mr. Constantin Economides, 

 Galicki, Mr. James 
 Kateka, Mr. Roman Anatolyevitch 

Kolodkin, Mr. Martti Koskenniemi, Mr. William 
Michael Matheson, Mr. Djamchid 

Pedro Comissário Afonso ( ).

on the four topics indicated above.

held on 11 and 12 May, 3 June and 16 July 2004, respec-

members:

(a

expansion of international law. Chairperson: Mr. Martti 

(b
Chairperson: 

( -

international law (international liability in case of loss 
-

ties). Chairperson: Mr. Pemmaraju Sreenivasa

(
Chairperson: Mr. Alain Pellet.

of work reconvened and was composed of the follow-
João 

Clemente Baena Soares, Mr.  Galicki, Mr. Mau-
rice Kamto, Mr. Martti
and Mr. Pedro Comissário Afonso ( ).

E. Secretariat

10. Mr. Ralph Zacklin, Under-Secretary-General for 

Secretary-General. Mr. Václav Mikulka, Director of the 

as Secretary to the Commission and, in the absence of the 

Ms. Mahnoush H. Arsanjani, Deputy Director of the Cod-
-

Mr. Trevor Chimimba, Mr. Renan Villacis and Mr. Arnold 

the Commission.

-

3.  Diplomatic protection.

of acts not prohibited by international law (International lia-

5.  Unilateral acts of States.

6.  Reservations to treaties.

7.  Shared natural resources.

Commission and its documentation.

10.  Cooperation with other bodies.

12.  Other business.



Chapter II

 

chap. VII).

Commission considered the seventh report of the Special 
Rapporteur (A/CN.4/542 and Corr.2 and Corr.3), which 
contained a survey of State practice in respect of unilat-

-
stituted and its work focused on the detailed consideration 

-

The Commission also considered the Special Rappor-
teur’s ninth report (A/CN.4/544) and referred two draft 

-
ervations, as well as the objection to late formulation or 

-
-

sion considered the preliminary report on the study on the 
function and scope of the  rule and the question 

subject matter (article 30 of the Vienna Convention on the 

-
ties between certain of the parties only (article 41 of the 

-

international law: ,  erga omnes, and 
Article 103 of the Charter of the United Nations as con-

-

appoint Mr. Maurice Kamto, Special Rapporteur for 

Special Rapporteur for the topic “Effects of armed con-

diplomatic protection and functional protection by inter-

article 26 and a reformulation of draft article 21 to the 

on the connection between the protection of ships’ crews 
and diplomatic protection. The Commission adopted on 

-
tection and decided, in accordance with articles 16 and 
21 of its statute, to transmit the draft articles to Govern-
ments for comments. The Commission also requested the 
Special Rapporteur to consider the possible relationship 

-
tection. The Special Rapporteur prepared and submit-
ted a memorandum on this subject, but the Commission 
decided, due to the lack of time, to consider it at its next 
session (see chap. IV).

-

The report proposed four draft articles which were con-

Committee. The Commission adopted the four draft arti-

Commission considered the second report of the Special 
Rapporteur (A/CN.4/539 and Add.1), which contained 
seven draft articles. The Commission also established an 

-
waters chaired by the Special Rapporteur, and held two 

UNESCO, FAO and IAH (see chap. VI).

-
ited by international law (International liability in case of 

-
-

 (A/CN.4/540), 
Group to examine the proposals submitted by the Spe-

-



of information with the International Court of Justice, 
the Inter-American Juridical Committee, the Asian–

bodies and associations on matters of mutual interest (see 

22. The Commission decided that its next session 

in two parts, from 2 May to 3 June and from 4 July to 5 



23. The Commission would welcome comments and 
observations from Governments on all aspects of the draft 

(see chap. IV, sect. C below).

24. The Commission would also welcome comments 
and observations from Governments on the commentaries 
to the draft articles ( ).

-

3 and, at its 2004 session, four draft articles 
on attribution of conduct (see chapter V, section C below). 

scheme of the draft articles on responsibility of States for 
-

4

same scheme, the Special Rapporteur intends to address 

-

-

-
ticularly helpful:

(a
 

instruments, decisions, resolutions and other acts taken 

). The 

international law is controversial. It is at any event debat-
able to what extent the Commission should, in its study 

(b -
fulness, article 25 of the draft articles on responsibility 

3  Yearbook … 2003, vol. II (Part Two), chap. IV, sect. C, p. 18.
4  et 

seq., para. 76.

-

5 Could necessity be 

( ) In the event that a certain action, which a member 
State takes in compliance with a request on the part of 

27. At the next session, the Special Rapporteur aims to 

on the law of transboundary aquifer systems on the basis 

report (A/CN.4/539 and Add.1), which is reproduced in 

Commission would welcome the views of Governments 

28. The Commission would also welcome detailed and 
precise information which Governments can provide on 
their practice that may be relevant to the principles to be 
incorporated in the draft articles, in particular:

(a -
-

(b

systems.

29. The Commission would welcome comments and 
observations from Governments on all aspects of the draft 

5  , p. 28, para. 76.

Chapter III

 



principles on the allocation of loss in the case of trans-

-
ticular, the Commission would welcome comments and 

30. The Commission would also welcome comments 
and observations from Governments on the commentaries 
to the draft principles ( ). The Commission notes that 
the commentaries comprise an explanation of the scope 
and context of each draft principle as well as an analysis 
of relevant trends and possible options available to assist 
States in the adoption of appropriate national measures of 

-

E. Unilateral acts of States

the evolution and lifespan of unilateral acts of States. 
In particular, it considered that more detailed attention 
should be paid to various related aspects, such as: the 

context and circumstances, objectives, addressees, reac-
-

and court decisions or arbitral awards adopted in relation 

be applicable to the operation of such acts.

32. The Commission would like to receive comments 

the elements referred to above, which will be duly taken 
into account by the Special Rapporteur in his next report 

some members of the Commission will make available to 

this session.

33. The Special Rapporteur intends to deal with the 

year.

34. The 1969 Vienna Convention and the Vienna Con-
vention on the Law of Treaties between States and Inter-

-

terms used by States in practice are not at all uniform in 

35. Both in the ILC and in the Sixth Committee, there 
-

) had 
-

the question whether a reservation that was prohibited 
or improperly formulated would entail its author’s re-
sponsibility. Moreover, a choice must not only be made 

but their equivalent in French ( ) is not sat-
), which 

-

confusion between the nullity of a reservation and its 
opposability.6

-
mission “decided to leave the matter open until it 

7 of reser-
vations covered by the provisions of article 19 of the 
Vienna Conventions. 

would welcome comments and observations of Govern-
ments on this question.

6 See the preliminary report of the Special Rapporteur on the law 
, 

vol. II (Part One), document A/CN.4/470, paras. 97–114.
7  Yearbook … 2002, vol. II (Part Two), p. 48 (commentary to draft 

bis



development.8 In the same year, the General Assembly, 
-

ber 1996, invited the Commission further to examine 
the topic and to indicate its scope and content in the 

the debate in the Sixth Committee and of any written 

forty-ninth session, in 1997, the Commission, pursuant 
to the above General Assembly resolution, established at 

9 The 

which was endorsed by the Commission.10

Group attempted to: (a) clarify the scope of the topic to 
b) identify issues which should 

Group proposed an outline for consideration of the topic 
which the Commission recommended to form the basis 
for the submission of a preliminary report by the Special 
Rapporteur.11

39. Also at its forty-ninth session, the Commission 
appointed Mr. Mohamed Bennouna Special Rapporteur for 
the topic.12

-
tion 52/156 of 15 December 1997 endorsed the decision 

-

before it the preliminary report of the Special Rappor-
teur.13 At the same session, the Commission established 

-
-

sion as to the approach to the topic.14 

 

8 Yearbook , vol. II (Part Two), document A/51/10, p. 97, 
para. 248 and Annex II, addendum 1, p. 137.

9 , vol. II (Part Two), p. 60, para. 169.
10 , p. 60, para. 171.
11 , pp. 62–63, paras. 189–190.
12 , p. 63, para. 190.
13 , vol. II (Part One), document A/CN.4/484, 

p. 309.
14 , 

vol. II (Part Two), p. 49, para. 108.

Rapporteur for the topic,15 after Mr. Bennouna was 

16 The 
Commission deferred its consideration of chapter III to 

session, the Commission established an open-ended infor-
mal consultation, chaired by the Special Rapporteur, on 
draft articles 1, 3 and 6.17 The Commission subsequently 
decided to refer draft articles 1, 3, 5, 6, 7 and 8 to the 

-
mal consultation.

had before it the remainder of the Special Rapporteur’s 
18 Due to the lack 

of time, the Commission was only able to consider those 

11, and deferred consideration of the remainder of the 

session. At the same session, the Commission decided to 

45. Also at the same session, the Commission estab-
lished an open-ended informal consultation on article 9, 
chaired by the Special Rapporteur.

had before it the remainder of the second report of the 

as well as his third report,19  
At this session, the Commission decided to refer draft 

a, b,  (to be considered in con-
a), and e -

mittee. It subsequently decided to refer draft article 14, 

a.

47. Also at this session, the Commission considered 

 

15 , vol. II (Part Two), document A/54/10, p. 17, 
para. 19.

16 Yearbook … 2000, vol. II (Part One), document A/CN.4/506 and 
Corr.1 and Add.1.

17 The report of the informal consultations is contained in , 
vol. II (Part Two), pp. 85–86, para. 495.

18  , vol. II (Part One), document A/CN.4/514, 
p. 97.

19  Yearbook … 2002, vol. II (Part One), document A/CN.4/523 and 
Add.1, p. 19.
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In addition, the Commission adopted the commentaries to 
the aforementioned draft articles.20

48. The Commission also established an open-ended 
informal consultation, chaired by the Special Rapporteur, 
on the question of the diplomatic protection of crews as 
well as that of corporations and shareholders.

had before it the fourth report of the Special Rappor-
teur.21

May to 23 May and on 28 May and 5 June 2003, respec-
tively. It subsequently considered the second part of the 

22 

23 and articles 18 to 20. Subsequently, 

52. The Commission considered the report of the Draft-

-
24

53. At the present session, the Commission had before 

The Commission considered the report at its 2791st 

Commission requested the Special Rapporteur to con-

the topic of diplomatic protection and, if so, whether it 

Rapporteur prepared a memorandum on this issue, but the 
Commission did not have time to consider it and decided 
to come back to this question at the next session.

-

alternative formulation for draft article 21 as proposed 

20 
in , vol. II (Part Two), chap. V, sect. C, pp. 67–76, paras. 280–281.

21  Yearbook … 2003, vol. II (Part One), document A/CN.4/530 and 
Add.1, p. 3.

22 , vol. II (Part Two), p. 27, paras. 90–92.
23 , para. 92.
24  The text of the draft articles with the commentary is in , 

p. 35–41, para. 153.

a provision on the connection between the protection of 
ships’ crews and diplomatic protection.

56. The Commission considered the report of the Draft-

of 19 draft articles on diplomatic protection (see sect. C 
below).

accordance with articles 16 and 21 of its statute, to trans-
mit the draft articles ( -
eral, to Governments for comments and observations, 
with the request that such comments and observations be 
submitted to the Secretary-General by 1 January 2006.

the Commission expressed its deep appreciation for the 

-

the draft articles on diplomatic protection.

 

1. TEXT OF THE DRAFT ARTICLES

59. The text of the draft articles adopted by the Com-

PART ONE

GENERAL PROVISIONS

State.

PART TWO

NATIONALITY

CHAPTER I

GENERAL PRINCIPLES

article 8.



 Diplomatic protection

CHAPTER II

NATURAL PERSONS

Article 4. 

international law.

matic protection in respect of a person who is its national at the 

inconsistent with international law.

 

 

tion of the claim.

in that State.

CHAPTER III

LEGAL PERSONS

respect of a corporation which was its national at the time of the 

the claim.

State.

respect of its nationals.

PART THREE

LOCAL REMEDIES

b

c



PART FOUR

MISCELLANEOUS PROVISIONS

 

2. TEXT OF THE DRAFT ARTICLES WITH 
COMMENTARIES THERETO

60. The texts of the draft articles on diplomatic protec-

-
duced below.

-

responsibility, Mr. García Amador, included a number 
of draft articles on this subject in his reports presented 
from 1956 to 1961.25

responsibility paid little attention to diplomatic protec-

state that the two topics central to diplomatic protec-
tion—nationality of claims and the exhaustion of local 
remedies—would be dealt with more extensively by the 

26 Nevertheless, 
there is a close connection between the draft articles on 
State responsibility and the present draft articles. Many 
of the principles contained in the draft articles on State 
responsibility are relevant to diplomatic protection and 
are therefore not repeated in the present draft articles. 

 

25  First report: , vol. II, document A/CN.4/96, 
Yearbook , vol. II, document A/CN.4/106, 

, vol. II, document A/CN.4/111, 
, vol. II, document A/CN.4/119, 

, vol. II, document A/CN.4/125, 
, vol. II, document A/CN.4/134 

and Add.1, p. 1.
26 

(commentary on article 44, foonotes 683 and 687).

reparation for the injury caused by the internationally 
-

combination. All these matters are dealt with in the draft 
articles on State responsibility.27 Some members of the 

of diplomatic protection should have been covered in the 
present draft articles and that the focus of attention should 
not have been the admissibility of claims.

-

of nationality of the injured person. Instead the present 

is, the rules that relate to the conditions that must be met 

claims. Article 44 of the draft articles on State respon-
sibility provides:

“The responsibility of a State may not be invoked if:

(a

(b) the claim is one to which the rule of exhaus-
tion of local remedies applies and any available and 

28

claims and the exhaustion of local remedies.

(3) The present draft articles do not deal with the protec-

similarities between functional protection and diplomatic 
protection, there are also important differences. Diplomatic 

for injury to the national of a State premised on the prin-
ciple that an injury to a national is an injury to the State 
itself. Functional protection, on the other hand, is an institu-

-

their independence. Differences of this kind have led the 

articles on diplomatic protection. The question whether a 
State may exercise diplomatic protection in respect of a 

was answered by the ICJ in the Reparation for injuries case:

-
will and common sense.29

27 Articles 28, 30, 31 and 34–37. Much of the commentary on com-
pensation (art. 36) is devoted to a consideration of the principles appli-

28  
para. 76.

29 
, p. 174, at pp. 185–186.
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PART ONE

GENERAL PROVISIONS

Commentary

its main elements and at the same time indicates the scope 
of this mechanism for the protection of nationals injured 
abroad.

(2) Under international law, a State is responsible for 

Diplomatic protection is the procedure employed by the 
State of nationality of the injured persons to secure pro-
tection of that person and to obtain reparation for the inter- 

-
stances in which diplomatic protection may be exercised 
and the conditions that must be met before it may be exer-

-

of the State for injury to an alien. The draft articles, like 
those on the responsibility of States for internationally 

and secondary rules and deal only with the latter.30

of the ICJ in the  case when it stated that the 
31 

another State.

(4) In most circumstances, it is the link of nationality 

the exercise of diplomatic protection, a matter that is dealt 

concepts are treated separately.

(5) Diplomatic protection must be exercised by law-
ful and peaceful means. Several judicial decisions draw 

30 
(General commentary, paras. (1) to (3)).

31  Preliminary I.C.J. 
, p. 6, at p. 27. See also 

sions, , , P.C.I.J., Series A, No. 2. 

taken by a State when it resorts to diplomatic protection.32 
-
-

procedures employed by a State to inform another State of 

mediation and conciliation to arbitral and judicial dis-
pute settlement. The use of force, prohibited by Article 2, 

diplomatic protection.

(6) Article 1 makes clear the point, already raised in the 
General commentary,33 that the present articles deal only 
with the exercise of diplomatic protection by a State and 

 

opinion on Reparation for injuries.34 

(7) Diplomatic protection mainly covers the protection 

other rules of international law and instruments, such as 
the Vienna Convention on Diplomatic Relations and the 
Vienna Convention on Consular Relations.

Commentary

-

the Vattelian notion that an injury to a national is an indi-
rect injury to the State.35 This view was formulated more 
carefully by the PCIJ in the case when it 
stated:

-

its subjects, respect for the rules of international law.36

to reconcile with the realities of diplomatic protection, 
which require continuous nationality for the assertion 
of a diplomatic claim,37 the exhaustion of local remedies 

 

32 
 case,  P.C.I.J., Series 

Nottebohm case, 
 I.C.J. Reports , p. 4, at p. 24.

33 See above 
34 See footnote 29 above.
35

(1758)
vol. I, book II, chap. VI, p. 136.

36  (see footnote 31 above), 
p. 12.

37  See the text of articles 5 and 10 above.



suffered to accord with the loss suffered by the individual. 
-

an injury to the State has come to be known, remains the 
cornerstone of diplomatic protection.38

-
-

State to extend diplomatic protection to a national,39 but 
-

tion was clearly stated by the ICJ in the 
tion case:

-
cise diplomatic protection by whatever means and to whatever extent 

-
tional law. All they can do is resort to municipal law, if means are avail-

retains in this respect a discretionary power the exercise of which may 
be determined by considerations of a political or other nature, unrelated 
to the particular case.40

A proposal that a limited duty of protection be imposed 
on the State of nationality was rejected by the Commis-

development of the law.41

-
tion may only be carried out within the parameters of the 
present articles.

PART TWO

NATIONALITY

CHAPTER I

GENERAL PRINCIPLES

Commentary

of the State to exercise diplomatic protection, arti- 
cle 3 asserts the principle that it is the State of nationality 

38 For a discussion of this notion, and the criticisms directed at it, 

(footnote 16 above), paras. 61–74.
39 For an examination of domestic laws on this subject, see , 

paras. 80–87.
40 

 , p. 3, at p. 44.
41 -

matic protection (footnote 16 above). For the debate in the Commission, 
see Yearbook … 2002, vol. II (Part Two), pp. 91–92, paras. 447–456.

exercise diplomatic protection on behalf of such a person. 
The emphasis in this article is on the bond of nationality 
between State and individual which entitles the State to 
exercise diplomatic protection. This bond differs in the 

separate chapters are devoted to these different types of 
persons.

-
stances in which diplomatic protection may be exercised 
in respect of non-nationals. Article 8 provides for such 

CHAPTER II

NATURAL PERSONS

Article 4. 

with international law.

Commentary

-
poses of diplomatic protection of natural persons. This 

the State of nationality to determine, in accordance with 

secondly, that there are limits imposed by international 

-

(2) The principle that it is for each State to decide who 
are its nationals is backed by both judicial decisions 
and treaties. In 1923, the PCIJ stated in the Nationality 

 case that: “in the 
present state of international law, questions of nationality 

42 This 

Law: “It is for each State to determine under its own law 

by the 1997 European Convention on Nationality (art. 3).

-
ality listed in article 4 are illustrative and not exhaustive. 

-
ity: birth (jus soli), descent (jus sanguinis -

per se

-
cally results in the acquisition by a spouse of the national-
ity of the other spouse, problems may arise in respect of 

42 
ion,  P.C.I.J., Series B, No. 4, p. 6, at p. 24.
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the consistency of such an acquisition of nationality with 
international law.43 Nationality may also be acquired as a 
result of the succession of States.44

most frequently used by States to establish nationality. In 
some countries, where there are no clear birth records, it 

-

not constitute a basis for nationality itself. A State may, 
however, confer nationality on such persons by means of 

(5) Article 4 does not require a State to prove an effec-

Nottebohm case,45 as an addi-
tional factor for the exercise of diplomatic protection, 
even where the national possesses only one nationality. 

case, the Commission took the view that there were cer-
tain factors that served to limit Nottebohm to the facts 
of the case in question, particularly the fact that the ties 
between Mr. Nottebohm and Liechtenstein (the appli-

46 compared with 
the close ties between Mr. Nottebohm and Guatemala 
(the respondent State) for a period of over 34 years, 
which led the ICJ to repeatedly assert that Liechtenstein 
was “not entitled to extend its protection to Nottebohm 

47

48 applicable to all 

-
ine link between itself and Mr. Nottebohm in order to 

whom he had extremely close ties. Moreover, the Com-

requirement proposed by Nottebohm was strictly applied 

diplomatic protection, as in today’s world of economic 

who have drifted away from their State of nationality 
and made their lives in States whose nationality they 

43

 which prohibits the acquisi-

commentary to this draft article below.
44 See the draft articles on nationality of natural persons in relation 

to the succession of States, , vol. II (Part Two), p. 20, 
para. 47.

45 In the Nottebohm -
tice of States, to arbitral and judicial decisions and to the opinions of 

said to constitute the juridical expression of the fact that the individual 
upon whom it is conferred, either directly by the law or as the result 
of an act of the authorities, is in fact more closely connected with the 

State. Conferred by a State, it only entitles that State to exercise protec-
tion  another State, if it constitutes a translation into juridical 
terms of the individual’s connection with the State which has made him 

46 , p. 25.
47 , p. 26.
48 This interpretation was placed on the Nottebohm case by the Ital-

ian–United States Conciliation Commission in  
, UNRIAA, vol. (Sales No. 65.V.4), 

never acquire or have acquired nationality by birth or 
descent from States with which they have a tenuous 
connection.49

-
tion of nationality must not be inconsistent with interna-

-
sistent with international conventions, international cus-

50 Today, conventions, particularly 

51 

Women provides that:

render her stateless or force upon her the nationality of the husband.52

where his or her nationality has been acquired contrary 
to international law. Article 4 requires that nationality 
should be acquired in a manner “not inconsistent with 

acquired in violation of international law is upon the State 

-

53 and that 
there is a presumption in favour of the validity of a State’s 
conferment of nationality.54

49

the scope of the Nottebohm -
cial Rapporteur on diplomatic protection (footnote 16 above), 
paras. 106–120.

50 See also article 3 (2) of the European Convention on Nationality.
51

in its advisory opinion on the 
 case, in which 

it held that it was necessary to reconcile the principle that the confer-
ment of nationality falls within the domestic jurisdiction of a State 
“with the further principle that international law imposes certain limits 
on the State’s power, which limits are linked to the demands imposed 

(ILR, 
vol. 79 (1989), p. 283, at p. 296).

52

Convention on the Elimination of All Forms of Racial Discrimination.
53 See the advisory opinion of the Inter-American Court of Human 

 (footnote 51 above), para. 62.
54 See Oppenheim’s Interna

tional Law , p. 856.



tion in respect of a person who was its national at the 

of that State in a manner not inconsistent with inter
national law.

Commentary

established,55 it has been subjected to considerable criti-
cism56

-
-

-
tection.57 The Commission is of the view that the continu-
ous nationality rule should be retained but that exceptions 
should be allowed to accommodate cases in which unfair-

a State is entitled to exercise diplomatic protection in 
respect of a person who was its national both at the time of 

claim. State practice and doctrine are unclear on whether 
the national must retain the nationality of the claimant 

-
tice this issue seldom arises.58 In these circumstances the 
Commission decided to leave open the question whether 

55 See, for instance, the decision of the United States International 
Claims Commission 1951–1954 in the Kren claim, ILR (1953), vol. 20 
(1957), p. 233, at p. 234.

56

 ,  (footnote 40 above), pp. 101–

, Paris, Presses universitaires de 
France, 1990.

57 See the statement of Umpire Parker in the case 
: “Any other rule would open wide the door for abuses 

-

, United States–Germany Mixed Claims Commission, UNRIAA, 
vol. VII (Sales No. 1956.V.5), p. 119, at p. 141.

58

, vol. 51 (1965), tome I, p. 5, at pp. 72–73.

nationality has to be retained between the injury and the 
presentation of the claim.59

a national of the claimant State at the time of the injury. 
-

will coincide with the date on which the injurious act 
occurred.

(4) The second temporal requirement contained in para-

date until which the continuous nationality of the claim 

the claim.60

most frequently used in treaties, judicial decisions and 
doctrine to indicate the outer date or  required 
for the exercise of diplomatic protection. The Commission 

-
cate that the date of the presentation of the claim is that 

informal diplomatic contacts and enquiries on this subject.

(5) The entitlement of the State to exercise diplomatic 

the claim. There was, however, support for the view that 

ceases to be a national for the purposes of diplomatic pro-

rule requires the bond of nationality “from the time of the 
61 
-

draft article 5.

conduct that the responsible State should take in order to 

reparation should take. This matter is dealt with more 
fully in article 43 of the draft articles on the responsibility 

commentary thereto.62

(7) While the Commission decided that it was neces-

protection in respect of a person who was a national at the 

59 The same approach was adopted by the Institute of Interna-
tional Law in its Warsaw Session, in September 1965 ( , tome II, 
pp. 260–262).

60 See the dictum of Umpire Parker in the case 
sion No. V (footnote 57 above), p. 143.

61 Oppenheim’s International Law (see footnote 54 above), p. 512.
62 

pp. 127–129.
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nationality of another State for a reason unrelated to the 

new nationality has taken place in a manner not inconsist-
ent with international law.

(8) Loss of nationality may occur voluntarily or invol-
untarily. In the case of the succession of States, and, pos-

is compulsory, nationality will be lost involuntarily. In the 

require the loss of nationality to be involuntary.

(9) As discussed above,63 fear that a person may delib-

-
matic claim on his or her behalf is the basis for the rule of 
continuous nationality. The second condition contained in 

-
son in respect of whom diplomatic protection is exercised 
must have acquired his or her new nationality for a reason 

-
ality, such as those in which the person has acquired a new 
nationality as a necessary consequence of factors such as 

(10) The third condition that must be met for the rule of 
continuous nationality not to apply is that the new nation-
ality has been acquired in a manner not inconsistent with 
international law. This condition must be read in conjunc-
tion with article 4.

-
matic protection may not be exercised by the new State 

injured person in respect of an injury incurred when that 
person was a national of the former State of nationality 
and not the present State of nationality. The injured per-
son cannot have been an alien when the injury occurred.

 

Commentary

(1) Dual or multiple nationality is a fact of international 
life. An individual may acquire more than one nationality 
as a result of the parallel operation of the principles of jus 

63 See above 
article.

soli and jus sanguinis or of the conferment of nationality 

of a prior nationality. International law does not prohibit 
dual or multiple nationality: indeed such nationality was 

necessary to address the question of the exercise of dip-
lomatic protection by a State of nationality in respect of a 
dual or multiple national. Article 6 is limited to the exer-
cise of diplomatic protection by one of the States of which 

that person is not a national. The exercise of diplomatic 

State of nationality is covered in article 7.

diplomatic protection in respect of its national even where 
that person is a national of one or more other States. Like 

protection.

and a dual or multiple national in the case of the exer-

injured person is not a national, in both arbitral decisions64 
65

does not require such a condition. In the Salem case, an 

that the injured individual had effective Persian national-

nationality. It stated that:

third power is not entitled to contest the claim of one of the two powers 

of the other power.66

This rule has been followed in other cases67 and has more 
recently been upheld by the Iran–United States Claim 

64 -
bunal in the  case,  Annual Digest 

, A. McNair and 

65

b) of the Resolution 
on “the national character of an international claim presented by a 

of International Law at its Warsaw Session in 1965, 
, Paris, Pedone, 1992, p. 57, at p. 59 

(reproduced in 
1960 Harvard Draft Convention on the International Responsibility of 
States for Injuries to Aliens (reproduced in L. B. Sohn and R. R. Bax-
ter, “Responsibility of States for injuries to the economic interests of 

 
and article 21 (4) of the draft on the international responsibility of 
the State for injuries caused in its territory to the person or property 

-
cial Rapporteur Garcia Amador, Yearbook … , vol. II, document 
A/CN.4/111, p. 47.

66 Salem A , 
UNRIAA, vol. II (Sales No. 1949.V.1), p. 1161, at p. 1188.

67 See the decisions of the Italian–United States Conciliation Com-
mission in the  claim, 10 June 1955, ILR (1955), vol. 22 (1958), 
p. 443, at p. 456, or UNRIAA, Vereano case, 



Tribunal.68 The Commission’s decision not to require a 
-

able. Unlike the situation in which one State of national-

-
ality where one State of nationality seeks to protect a dual 

(4) In principle, there is no reason why two States of 

-

exercise diplomatic protection in respect of a dual or mul-

a national. While the responsible State cannot object to 
-

taneously and in concert, it may raise objections where 

the same forum or different forums or where one State 
-

ality has already received satisfaction in respect to that 
claim. Problems may also arise where one State of nation-

another State of nationality continues with its claim. It 

this kind. They should be dealt with in accordance with 

joint claims.

 

tation of the claim.

Commentary

(1) Article 7 deals with the exercise of diplomatic pro-

of nationality. Whereas article 6, which deals with a 

State of which the injured person is not a national, does 
not require an effective link between claimant State and 
national, article 7 requires the claimant State to show 
that its nationality is predominant, both at the time of 

the claim.

-

State may not afford diplomatic protection to one of its 

, UNRIAA
and the  claim, , ILR, vol. 40 (1970), p. 153, at 
p. 155.

68 See Dallal v. Iran (1983), 
Reports p. 23.

69

a similar approach70 and there was also support for this 
position in arbitral awards.71 In 1949 in its advisory opin-

Reparation for injuries, the 
ICJ described the practice of States not to protect their 

-
72

(3) Even before 1930, however, there was support in 
arbitral decisions for another position, namely that the 

-

nationality.73 This jurisprudence was relied on by the ICJ 
in another context in the Nottebohm case74

explicit approval by Italian–United States Conciliation 

69 See, too, article 16 (a) of the 1929 Harvard Draft Convention on 
-

vol. 23, special 
supplement (vol. 2) (April 1929), p. 133, at p. 200 (reproduced in Year

, vol. II, document A/CN.4/96, Annex 9, p. 229, at p. 230).
70 See article 23 (5) of the 1960 Harvard Draft Convention on the 

International Responsibility of States for Injuries to Aliens (footnote 65 

of an international claim presented by a State for injury suffered by an 

Warsaw Session ( ).
71 See the v. case 

(1898) (United States–British Claims Commission), J. B. Moore, His

States Has Been a Party -
case, 

, UNRIAA, vol. V (Sales No. 1952.V.3), 
pp. 74, or 

Honey case (British–Mexican Claims Commission), 
, UNRIAA, vol. V, p. 133, or 

case (British–Mexican Claims Commission), 
, UNRIAA, vol. V, p. 216–217.

72 Reparation for injuries 
Nations (see footnote 29 above), p. 186.

73   case, 2 Knapp. Privy Council I, p. 295, 
Reports

 
Mixed Claims Commission), (Italian–Ven-

and 584 respectively, or J. H. Ralston (ed.), 
, 

1904, pp. 429–438, 710, 754–761, 438–455, 710–720 and 754–762 
 case (Italy Peru) (Permanent Court 

of Arbitration), 
No. 61.V.4), p. 397, or J. B. Scott (ed.), The Hague Court Reports, 

Hein case, Case 
-

liams and H. Lauterpacht (eds.), 
, 

Blumenthal case (1923) (French–German Mixed Arbitral Tribunal), 

 
case,  (1926) (French–German Mixed Arbitral Tribunal), 

 (foot-
Pinson cases,  (1928) 

(French–Mexican Mixed Claims Commission), , pp. 297–301, or 
 case 

-
sion), UNRIAA, vol. VI (Sales No. 1955.V.3), pp. 248–249.

74 See footnote 32 above, pp. 22 and 23. Nottebohm was not con-

that Nottebohm had no effective link with Liechtenstein. See also the 
judicial decisions referred to in footnote 73 above.
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Commission in the  claim in 1955. Here the Con-
ciliation Commission stated that:

excludes diplomatic protection in the case of dual nationality, must 
yield before the principle of effective nationality whenever such nation-

-

-
tion for the elimination of any possible uncertainty.75

In its opinion, the Conciliation Commission clearly held 
that the principle of effective nationality and the concept 
of dominant nationality were simply two sides of the 
same coin. The rule thus adopted was applied by the Con-
ciliation Commission in over 50 subsequent cases con-

76

United States Claims Tribunal has applied the principle of 
dominant and effective nationality in a number of cases.77 

nationality principle is the United Nations Compensation 
Commission established by the Security Council to pro-

-
pation of Kuwait.78 The condition applied by the Compen-

79 -

report on international responsibility to the Commission, 
Special Rapporteur Garcia Amador proposed that:

shall be exercisable only by the State with which the alien has the 
80

report to the International Law Association at its sixty-
ninth Conference.81

(4) The Commission is of the opinion that the principle 
which allows a State of dominant or effective national-

75 (see footnote 67 above), p. 247. See also the De Leon case, 
, 15 May 1962 and 8 April 1963, UNRIAA, 

.
76 See, for example the 

Zan
grilli
Cestra
the 

Turri
the Graniero

Ganapini
 case (1962), ILR, vol. 40 (1970), p. 148.

77 See, in particular, v. Bank Tejarat (1983), 
, vol. 2, 

1984, p. 157, at p. 166  (1984), , vol. 5, p. 251.
78  Security Council Resolution 692 (1991) of 20 May 1991.
79 

Compensation Commission, of 16 March 1992, “Criteria for additional 
11.

80 Draft on the international responsibility of the State for injuries 
caused in its territory to the person or property of aliens (see foot-
note 65 above), art. 21 (4).

81

tion, London, 2000, p. 646, para. 11.

-

State and its national in situations in which one State of 
-

ality. The Commission decided not to use either of these 
words to describe the required link but instead to use the 

-

nationalities and the essence of this exercise is more accu-

is moreover the term used by the Italian–United States 
Conciliation Commission in the  claim which may 

present customary rule.82

(6) The Commission makes no attempt to describe the 
-

ality is predominant. The authorities indicate that such 
factors include habitual residence, the amount of time 

each case.

nationality may not
unless

the burden of proof is on the claimant State to prove that 
its nationality is predominant.

established a predominant nationality subsequent to an 

the requirement that the nationality of the claimant State 
must be predominant both at the time of the injury and 

commentary on this article. The exception to the continu-

not applicable here, as the injured person contemplated 
in article 7 will not have lost his or her other nationality.

82 See footnote 67 above.



State.

Commentary

diplomatic protection on behalf of its nationals only. In 
1931 the United States–Mexican Claims Commission in 

v.  

diplomatic protection when it stated:

-

no State is empowered to intervene or complain on his behalf either 
before or after the injury.83

such conventions as the Convention on the Reduction of 

the law, departs from the traditional rule that only nation-
-

tion and allows a State to exercise diplomatic protection 
in respect of a non-national where that person is either a 

-
nounce on the status of such persons. It is concerned only 
with the issue of the exercise of the diplomatic protection 
of such persons.

-

considered as a national by any State under the operation 

-
less of how he or she became stateless, provided that he 

83  Company  v. 
 UNRIAA, vol. IV (Sales No. 1951.V.1), p. 669, 

at p. 678.

or she was lawfully and habitually resident in that State 

presentation of the claim.

(4) The requirement of both lawful residence and 
84 Whereas some 

members of the Commission believed that this threshold 
-

tive protection for the individuals involved, the majority 
took the view that the combination of lawful residence 

-
tional measure introduced .

The stateless person must be a lawful and habitual resi-
dent of the claimant State both at the time of the injury 

This ensures that non-nationals are subject to the same 
rules as nationals in respect of the temporal requirements 

-
tion by the State of residence is particularly important in 

-

85

-

(7) The Commission decided to insist on lawful resi-
dence and habitual residence as preconditions for the exer-

persons, despite the fact that article 28 of the Convention 

86 -

the fact that the issue of travel documents, in terms of the 
Convention, does not in any way entitle the holder to dip-

87

rule, . Some members of the Commission 

as preconditions for the exercise of diplomatic protection 
88

84 -
pean Convention on Nationality, art. 6 (4) (g), where they are used in 
connection with the acquisition of nationality. See also the Harvard 
Draft Convention on the International Responsibility of States for Inju-
ries to Aliens (footnote 65 above), which includes for the purpose of 

).
85

86 The  of the Convention make it clear that 

87

88
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-

which appears in article 6 (4) (g) of the European Con-
vention on Nationality, which would have extended the 

-
-

in Africa,89 widely seen as the model for the international 
90

91 However, the Commission preferred to set 
no limit to the term in order to allow a State to extend 
diplomatic protection to any person that it considered and 

-
-

claimant State both at the time of the injury and at the date 

-
mitted this would have contradicted the basic approach of 

predominant basis for the exercise of diplomatic protec-

-
ment at the hand of their State of nationality, from which 

-
may -

discretion under international law whether to exercise 
diplomatic protection in respect of a national.92 A fortiori 
it has discretion whether to extend such protection to a 

(12) The Commission stresses that article 8 is concerned 
only with the diplomatic protection of stateless persons 

not concerned with the conferment of 

89

90 Note on International Protection submitted by the United Nations 

91 Adopted by the Colloquium on the International Protection of 

of the Declaration is reproduced in OEA/Ser.L/V/II.66 doc.10 rev.1. 
-

sion (1985), resolution approved by the General Commission held at its 

92 See article 2 and the commentary thereto.

nationality upon such persons. The exercise of diplomatic 
-

expectation of the conferment of nationality. Article 28 of 

nationality of the holder. A fortiori the exercise of dip-

nationality of the protected person.

CHAPTER III

LEGAL PERSONS

Article 9. 

Commentary

-

the diplomatic protection of natural persons. The provi-
sion makes it clear that in order to qualify as the State of 
nationality for the purposes of diplomatic protection of a 
corporation, certain conditions must be met, as is the case 
with the diplomatic protection of natural persons.

-

enterprises with limited liability whose capital is repre-

why the present article, and those that follow, are con-
cerned with the diplomatic protection of corporations and 
shareholders in corporations. Draft article 13 is devoted 

93 of a State, international law, accord-
 case, “attributes 

to the State under the laws of which it is incorporated 
94 Two 

conditions are set for the acquisition of nationality by a 
corporation for the purposes of diplomatic protection: 

of the company in the State of incorporation. In practice 
the laws of most States require a company incorporated 

-

clear that both conditions should be met when it stated: 
-

93 (see footnote 42 
above), p. 24.

94  (see footnote 40 
above), p. 43, para. 70.



95 With 

-
tion, however small, between State and company. This 

96 between Canada and Barcelona 
Traction.

-

clearly includes the concept of incorporation, as well as 

be employed by a State to create a corporation. The “for-

diplomatic protection. In addition, there must be some 
-

) or a similar connection. This 

in -
tor between the State in which the company is formed and 

-

the Barcelona Traction company and Canada, is not used, 

required by the Court in addition to incorporation, is pre-

-
tives. Generally, article 9 requires a relationship between 

exercise diplomatic protection, may be described in dif-
97

(5) In  the State of nationality of 

entitled to exercise diplomatic protection in respect of 
-

the Nottebohm case.98

to corporations and held that  there was “a close 

95 
96 , para. 71.
97 The ICJ in  made it clear that there are no 

rules of international law on the incorporation of companies. Con-
sequently, it was necessary to have recourse to the municipal law to 
ascertain whether the conditions for incorporation had been met. The 

-

essentially within their domestic jurisdiction. This in turn requires that, 

-
national law has not established its own rules, it has to refer to the rel-

), pp. 34–35, para. 38.
98 See footnote 32 above.

99 Article 9 does 

. Moreover, it rejects the 
-

tor in the context of the diplomatic protection of corpora-
-

-

generis
phrase of this kind to be interpreted narrowly to accord 
with the phrases that precede it. This means that the 
phrase is to have no life of its own. It must refer to some 

dual nationality. As multiple nationality is possible in the 

nationality. Some members of the Commission did not 

nationality.

tion in respect of a corporation which was its national 

 

respect of a corporation which was its national at the 

Commentary

continuous nationality are discussed in the commentary 
to article 5. In practice, problems of continuous national-
ity arise less in the case of corporations than with natural 

-

in which case the corporation assumes a new personal-

99 See  (footnote 40 
above), p. 43, paras. 70–71.
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corporation.100 Only in one instance may a corporation, 
-

sonality, and that is in the case of State succession.

State is entitled to exercise diplomatic protection in respect 
of a corporation that was its national both at the time of 

be a national of the claimant State at the time of the pres-

arise, however, in respect of the , the date 
until which nationality of the claim is required.101 The cor-
poration must clearly be a national of the claimant State 

is support for this proposition in treaties, judicial deci-
sions and doctrine.102 In this sense, the entitlement of the 

-
ever, support for the view that if the corporation should 

view, the continuous nationality rule requires the bond of 
nationality “from the time of the occurrence of the injury 

103 -
city of such cases in practice, the Commission preferred 

104 

conduct that the responsible State should take in order to 

reparation should take.105

-
lomatic protection of a corporation that has ceased to 

formed and of which it was a national. If one takes the 
position that the State of nationality of such a corpora-

exists at the time of presentation of the claim, then no 

100 See the case, United States– 

to a successor company incorporated in the United States. As the treaty 

claim on behalf of its national in such circumstances, the claim was 

the claim would not have been allowed ( , at p. 192).
101 This matter was left undecided by the PCIJ in the Pan

 case (see footnote 32 above), at p. 17. 
See also the fourth report of the Special Rapporteur Václav Mikulka on 

succession of States, , vol. II (Part One), document A/
CN.4/489, p. 301.

102 See the Kren claim (footnote 55 above), at p. 234.
103 Oppenheim’s International Law (see footnote 54 above), p. 512.
104 For a recent example of such a case, see The Loewen 

v. , 
ICSID, No. ARB(AF)/98/3, ILM, vol. 42 (2003), p. 811.

105 See, further, article 43 of the draft articles on the responsibility 

.

State may exercise diplomatic protection in respect of an 
injury to the corporation. A State could not avail itself of 

claim as it could not show that it had the necessary inter-
est at the time the injury occurred to the corporation. This 

 
case106 and it has troubled certain courts and arbitral tri-
bunals107 and scholars.108

approach and allows the State of nationality of a corpo-
ration to exercise diplomatic protection in respect of an 
injury suffered by the corporation when it was its national 
and has ceased to exist—and therefore ceased to be its 
national—as a result of the injury. In order to qualify, the 
claimant State must prove that it was because of the injury 

-
-

junction with article 11 (a), which makes it clear that the 
State of nationality of shareholders will not be entitled to 
exercise diplomatic protection in respect of an injury to a 
corporation that led to its demise.

to the law of the State of incorporation for a reason 

b

Commentary

(1) The most fundamental principle of the diplomatic 
protection of corporations is that a corporation is to be 
protected by the State of nationality of the corporation 
and not by the State or States of nationality of the share-

-
. In this case the 

with the question of the diplomatic protection of share-
holders in “a limited liability company whose capital is 

106 , 
 

, p. 345).
107 See the -

lan Mixed Claims Commission of 1903, constituted in virtue of the 

-
, on behalf of the 

v.
 , vol. V (Sales No. 1952.V.3), 

p. 61, at p. 63.
108

ety

national, Paris, Presses universitaires de France, 1990, pp. 197–202.



109 Such companies are character-
-

holders.110 Whenever a shareholder’s interests are harmed 
by an injury to the company, it is to the company that the 

111 
Only where the act complained of is aimed at the direct 

112

the distinction between company and shareholders, said 
the Court, are derived from municipal law and not inter-
national law.113

-
tion of a company and not the State(s) of nationality of 
the shareholders in the company is the appropriate State 
to exercise diplomatic protection in the event of injury to 
a company, the Court in 
by a number of policy considerations. First, when share-

nationality of the corporation may, in the exercise of its 
discretion, decline to exercise diplomatic protection on 
their behalf.114 Secondly, if the State of nationality of 
shareholders is permitted to exercise diplomatic protec-

-

shareholders of many nationalities.115 In this connec-
tion the Court indicated that if the shareholder’s State 
of nationality was empowered to act on his behalf there 
was no reason why every individual shareholder should 

116 Thirdly, the Court was reluc-

nationality to corporations and shareholders and to allow 
the States of nationality of both to exercise diplomatic 
protection.117

(3) The Court in  accepted that the 
State(s) of nationality of shareholders might exercise dip-

where the company had ceased to exist in its place of 
incorporation118—which was not the case with Barcelona 

-
-

of nationality119—which was also not the case with Bar-
celona Traction. These two exceptions, which were not 

 

a) and (b) of article 11. It is important 

109  (see footnote 40 
above), p. 34, para. 40.

110 , para. 41.
111 ., p. 35, para. 44.
112 ., p. 36, para. 47.
113 ., p. 37, para. 50.
114 , p. 35 (para. 43), p. 46 (paras. 86–87), p. 50 (para. 99).
115 , pp. 48–49, paras. 94–96.
116 ., p. 48, paras. 94–95.
117 , p. 38 (para. 53) and p. 50 (para. 98).
118 , pp. 40–41, paras. 65–68.
119 , p. 48, para. 92.

to stress that, as the shareholders in a company may be 
nationals of different States, several States of nationality 
may be able to exercise diplomatic protection in terms of 
these exceptions.

(4) Article 11 (a) requires that the corporation shall 

the shareholders shall be entitled to intervene on their 
behalf. Before the 

-
ted intervention on behalf of shareholders when the com-

120 The Court in 

-
equate.121

122 Only 

of the company are the shareholders deprived of the pos-

only if they became deprived of all such possibility that 
-

123

124

(5) The Court in  did not expressly 
state that the company must have ceased to exist in the 

 as a precondition to shareholders’ 
intervention. Nevertheless, it seems clear in the context of 

company should have ceased to exist in the State of incor-
poration and not in the State in which the company was 
injured. The Court was prepared to accept that the com-
pany was destroyed in Spain125

did not affect its continued existence in Canada, the State 
of incorporation: “In the present case, Barcelona Trac-
tion is in receivership in the country of incorporation. Far 

126

in the State of incorporation when it is formed or incorpo-

-

function as a corporate entity, must be determined by the 
law of the State in which it is incorporated.

120 Delagoa Bay Railway Co. case, J. B. Moore, Digest of Inter
national Law

The Claims of  
, et al. 10 , 

 claim, 
at 723.

121 See (footnote 40 
above), pp. 40–41, paras. 65–66.

122 ., p. 41, para. 66.
123 

( , p. 256) and Ammoun ( , pp. 319–320).
124 See v. 

 ECHR, Series A, No. 330-A, p. 25, para. 68.
125 See  (footnote 40 

-
maurice ( , p. 75) and Jessup ( , p. 194).

126 ., p. 41, para. 67.
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a) aims to ensure that the State of 
nationality of the shareholders will not be permitted to 

-
tion that is the cause of the corporation’s demise. This, 

of nationality of the corporation. The State of nationality 
of the shareholders will therefore only be able to exercise 
diplomatic protection in respect of shareholders who have 
suffered as a result of injuries sustained by the corporation 

-
tion is to limit the circumstances in which the State of 
nationality of the shareholders may intervene on behalf of 
such shareholders for injury to the corporation.

b -

in a corporation to exercise diplomatic protection on their 
behalf where the State of incorporation is itself responsi-

is, however, formulated in a restrictive manner so as to 
limit it to cases where incorporation was required by the 

-

(8) There is tentative evidence in support of a broad 
exception, without the restrictive condition contained in 

b), in State practice, arbitral awards127 and 

for intervention on the part of the State of nationality of 
the shareholders comes from three claims in which the 
injured corporation had been  to incorporate 

 and -

is to be limited to such circumstances, there is no doubt 
that it is in such cases that intervention is most needed. 

not intervene on behalf of its shareholders in a Mexican 
company:

-
poration under local law, and then plead such incorporation as the justi-

to protect the commercial interests of their nationals abroad.128

127 See Delagoa Bay Railway Company 
, M. M. Whiteman, Digest of International Law, 

, G. H. Hackworth, 
Digest of International Law

 et al. , 
UNRIAA,  

, 
vol. II (Sales No. 1949.V.1), p. 777, at p. 790. For a comprehensive 

 (footnote 108 
-

(ed.), Manual of International Law, London, Macmillan, 1968, p. 531, 
at pp. 580–581.

128 Whiteman, (footnote 127 above), pp. 1273–1274.

(9) In , Spain, the respondent State, 
was not the State of nationality of the injured company. 
Consequently, the exception under discussion was not 

reference to this exception:

It is quite true that it has been maintained that, for reasons of equity, 
a State should be able, in certain cases, to take up the protection of its 
nationals, shareholders in a company which has been the victim of a 
violation of international law. Thus a theory has been developed to the 

-
tection when the State whose responsibility is invoked is the national 
State of the company. Whatever the validity of this theory may be, it 
is certainly not applicable to the present case, since Spain is not the 
national State of Barcelona Traction.129

130 Tanaka131 and Jessup132 expressed 
full support in their separate opinions in 
tion -
holders to intervene when the company was injured by 
the State of incorporation.133 -
rice134 and Jessup135 conceded that the need for such a rule 

-
poration, neither was prepared to limit the rule to such 

136 Morelli137 and 
Ammoun,138

to the exception.

in the post-  period have occurred 
mainly in the context of treaties. Nevertheless they do 
indicate support for the notion that the shareholders of a 

of the company when it has been responsible for caus-
139 In the case,140 a Cham-

company whose shares were wholly owned by two Amer-

tion or on the proposed exception left open in 
 despite the fact that Italy objected that the com-

129  (see footnote 40 
above), p. 48, para. 92.

130 , pp. 72–75.
131 , p. 134.
132 , pp. 191–193.
133

v. 
 , p. 6, at p. 58, 

para. 20.
134  (see footnote 40 above), pp. 73–74, paras. 15 

and 16.
135 , pp. 191–192.
136 , pp. 257–259.
137 ., pp. 240–241.
138 ., p. 318.
139 See v.

, ILR, 

v. 

Convention on the settlement of investment disputes between States 
and Nationals of other States).

140   , 
p. 15.



141 This 
-

ber was not concerned with the evaluation of customary 
international law but with the interpretation of a bilateral 

142 which 
provided for the protection of United States shareholders 
abroad. On the other hand, the proposed exception was 
clearly before the Chamber.143 It is thus possible to infer 

injury to the corporation.144

(11) Before  there was support for 

over whether, or to what extent, State practice and arbitral 
 in 

of authority in favour of the exception. Subsequent devel-
opments, albeit in the context of treaty interpretation, have 

145 In these circumstances it would 

b) does 

whose incorporation, like the Calvo clause,146

diplomatic protection. It limits the exception to the situa-
tion in which the corporation had, at the time of the injury 
(a further restrictive feature), the nationality of the State 

-
poration under the law of the latter State was required by 

the State in which they wish to do business. In terms of 
b) this is not suf-

141 , p. 64 (para. 106) and p. 79 (para. 132).
142  Treaty 

Series, vol. 79, No. 1040, p. 171).
143

, 
pp. 87–88) and Schwebel ( , p. 94) on the subject.

144 This view is expressed by Y. Dinstein in “Diplomatic protection 
Interna

, The 

145

interest, as a shareholder or otherwise, in a company incorporated in 
another State and of which it is therefore a national, and that State 

reprinted in , vol. 37 
(1988), p. 1007.

146 See , vol. II, document A/CN.4/96, pp. 203–204.

of its nationals.

Commentary

(1) That shareholders qualify for diplomatic protection 

ICJ in  when it stated:

not involve responsibility towards the shareholders, even if their inter-

share in the residual assets of the company on liquidation. Whenever 

147

The Court was not, however, called upon to consider this 

shareholders was before the Chamber of the ICJ in the 
 case.148 -

149 that 
the Chamber was called on to interpret, and the Chamber 
did not expound on the rules of customary international 
law on this subject. In ,150 the European Court 

in -
holders to protection in respect of the direct violation of 

 no such violation had 
occurred.151

(3) Article 12 makes no attempt to provide an exhaus-

of the corporation itself. In  the Court 

assets of the company on liquidation—but made it clear 
that this list is not exhaustive. This means that it is left 
to courts to determine, on the facts of individual cases, 

 

as distinct from the corporation. In most cases this is a 

147 (see footnote 40 above), p. 36, paras. 46–47.
148 See footnote 140 above.
149  See footnote 142 above.
150  v  (see footnote 124 above).
151 , p. 23–24, para. 62.
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matter to be decided by the municipal law of the State of 
incorporation. Where the company is incorporated in the 

subjected to discriminatory treatment.152

persons.

Commentary

(1) The provisions of this chapter have hitherto focused 

There are two explanations for this. First, corporations, 

distinction between the separate entity of the corporation 

the latter. Secondly, it is mainly the corporation, unlike 
the public enterprise, the university, the municipality, the 

the machinery of international dispute settlement. Dip-

present set of draft articles do—and should—concern 

-

on whatever object or association it pleases. There is no 

without a formal act of incorporation by the State. This 
means that a body other than a natural person may obtain 

the merits of the realist theory, it is clear that, to exist, a 

152 In his separate opinion in 

by some municipal law system. This has been stressed by 
both the European Court of Justice153 and the International 
Court of Justice.154

corporations, public enterprises, universities, schools, 

partnerships (in some countries). The impossibility of 
-

sons provides one explanation for the fact that writers on 

-

-
text of diplomatic protection. The case law of the PCIJ 
shows that a commune155 (municipality) or university156 

and as national of a State. There is no reason why such 
-

tion if injured abroad, provided that they are autonomous 
-

157

assets set aside by a donor or testator for a charitable pur-

many foundations fund projects abroad to promote health, 
-

protection by the State under whose laws it has been cre-

as foundations.158

153 v. H. 
enue, ex parte

, European Court of Justice, 
, p. 5483, at para. 19.

154  (see footnote 40 
above), pp. 34–35, para. 38.

155 In Certain German Interests in Polish Upper Silesia, the PCIJ 

-
,  P.C.I.J. Reports, 

Series A, 
Geneva on 15 May 1922 (see G. Kaeckenbeeck, The International 

, London, Oxford University Press, 1942, 
p. 572).

156 In the statement from the case 

-

to it ( , Series A/B, p. 208, at 
pp. 227–232).

157 As diplomatic protection is a process reserved for the protection 

will not qualify for diplomatic protection. Private universities would, 
however, qualify for diplomatic protection, as would private schools, if 

158 -

 liber amicorum en homenaje 



other than corporations makes it impossible to draft sepa-
rate and distinct provisions to cover the diplomatic pro-

only realistic, course is to draft a provision that extends 
the principles of diplomatic protection adopted for cor-

necessary to take account of the different features of each 

nationality of corporations and the application of the prin-
ciple of continuous nationality to corporations, contained 
in articles 9 and 10 respectively, will apply, “as appropri-

than corporations. Initially the phrase “
was used, but the Commission decided not to employ a 

-
ence is made to articles 11 and 12 as they are concerned 

PART THREE

LOCAL REMEDIES

Commentary

(1) Article 14 seeks to codify the rule of customary 
-

edies as a prerequisite for the presentation of an interna-

 case as “a well-established rule of custom-
159 and by a Chamber of the ICJ in 

the  case as “an important principle of customary 
160 The exhaustion of local remedies 

rule ensures that “the State where the violation occurred 
should have an opportunity to redress it by its own means, 

161 The 
Commission has previously considered the exhaustion of 
local remedies in the context of its work on State respon-

162

, Montevideo, Fundación 
Cultura Universitaria, 1994, pp. 571–580.

159 (see footnote 31 above), p. 27.
160 ( ) (see footnote 140 above), p. 42, 

para. 50.
161  (see footnote 31 above), p. 27.
162  See article 22 of the draft articles on State responsibility pro-

Yearbook … 
, vol. II (Part Two), chap. III, sect. D.1 (draft article 22 was 

approved by the Commission at its twenty-ninth session and the text 

partly or mainly by public capital is also required to 

tionis
entitled to diplomatic protection in the exceptional cir-
cumstances provided for in article 8, are also required to 
exhaust local remedies.

consequences are attached and is best used to identify the 
moment in time at which the claim is formally made.

-
ject to article 16 which describes the exceptional circum-
stances in which local remedies need not be exhausted. 

remedies were not followed for two reasons. Firstly, 

local remedies be exhausted needs special attention in a 
separate provision. Secondly, the fact that the burden of 

local remedies are available, while the burden of proof 

are no effective remedies open to the injured person,163 
requires that these two aspects of the local remedies rule 
be treated separately.

(5) The remedies available to an alien that must be 

-

exhausted.164

national must exhaust all the available judicial remedies 
provided for in the municipal law of the respondent State. 
If the municipal law in question permits an appeal in the 

, vol. II 

, vol. II 

163 The question of burden of proof was considered by the Special 
Rapporteur in section C of his third report on diplomatic protection 
(see footnote 19 above). The Commission decided not to include a 
draft article on this subject (see Yearbook … 2002, vol. II (Part Two), 
pp. 62–64, paras. 240–252). See also the  ( ) case 
(footnote 140 above), pp. 46–48, paras. 59–63.

164 In the Ambatielos Claim, the arbitral tribunal declared that “it 

, 
-

, 2nd ed., 
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leave to appeal to that court.165 Courts in this connection 
include both ordinary and special courts since “the crucial 
question is not the ordinary or extraordinary character of 

166 

(6) Administrative remedies must also be exhausted. 
The injured alien is, however, only required to exhaust 

is not required to approach the executive for relief in the 
exercise of its discretionary powers. Local remedies do 

167 or those whose “pur-
168 

-
169

(7) In order to satisfactorily lay the foundation for an 

 case the Cham-
ber of the ICJ stated that:

pursued as far as permitted by local law and procedures, and without 
success.170

This test is preferable to the stricter test enunciated in the 
 that:

and adjudicated upon by the municipal Courts.171

-
dence available to him to support the essence of his claim 

172 He cannot 
use the international remedy afforded by diplomatic pro-
tection to overcome faulty preparation or presentation of 
his claim at the municipal level.173

165 This would include the process before the United 
States Supreme Court.

166 v  
, European Commission and European Court 

of International Law in its resolution of 1954 (
, vol. 46, 1956, p. 364). See also Lawless v. 

 , European Com-

, p. 308, at pp. 318–322.
167 

, UNRIAA, vol. III (Sales 
No. 1949.V.2), p. 1479.

168 v. 
European Commission and European Court of Human 

, p. 238.
169  See v.

 I.C.J. Reports 2004, 
p. 12, at pp. 63–66, paras. 135–143.

170  (see footnote 140 above), p. 46, 
para. 59.

171 (see footnote 167 above), p. 1502.
172 See the Ambatielos Claim (see footnote 164 above).
173 See D. P. O’Connell, International Law, vol. 2, 2nd ed., London, 

Stevens, 1970, p. 1059.

Commentary

(1) The exhaustion of local remedies rule applies only 
to cases in which the claimant State has been injured 

174 It does not 
apply where the claimant State is directly injured by the 

-

that it contains elements of both injury to the State and 
injury to the nationals of the State. Many disputes before 
international courts have presented the phenomenon of 
the mixed claim. In the 
Consular Staff in Tehran case,175 there was a direct vio-
lation on the part of the Islamic Republic of Iran of the 
duty it owed to the United States of America to protect 
its diplomats and consuls, but at the same time there was 
injury to the person of the nationals (diplomats and con-

 case,176 there 

-
poration. In 
in Tehran the ICJ treated the claim as a direct violation of 

 case the Court 
found that the claim was preponderantly indirect and that 

 had failed to exhaust local remedies.

(3) In the case of a mixed claim it is incumbent upon 
the tribunal to examine the different elements of the claim 
and to decide whether the direct or the indirect element 
is preponderant. In the  case a Chamber of the ICJ 

claim was premised on the violation of a treaty and that 
it was therefore unnecessary to exhaust local remedies, 

the Chamber has no doubt that the matter which colours and pervades 

177

Closely related to the preponderance test is the sine 
qua non 

174 This accords with the principle expounded by the PCIJ in the 

-

175  
, p. 3. See, too, 

Nationals (see footnote 169 above), para. 40, in which the Court held 

of article 36 (1) of the Vienna Convention on Consular Relations.
176 See footnote 31 above.
177  (see footnote 140 above), p. 43, 

para. 52. See also, the case (footnote 31 above), p. 28.



behalf of the injured national. If this question is answered 

must be exhausted. There is, however, little to distin-

a claim is preponderantly based on injury to a national 
this is evidence of the fact that the claim would not have 

circumstances the Commission preferred to adopt one test 
only—that of preponderance.

is direct or indirect are not so much tests as factors that 
-

but for the injury to the national. The principal factors to 

of the dispute, the nature of the claim and the remedy 
claimed. Thus where the subject of the dispute is a dip-

178 or State property179 the claim will nor-
mally be direct, and where the State seeks monetary relief 
on behalf of its national the claim will be indirect.

(5) Article 15 makes it clear that local remedies are to 
be exhausted not only in respect of an international claim 

-

injured national, but simply requests a decision on the 
interpretation and application of a treaty, there is no need 
for local remedies to be exhausted,180 there are cases in 
which States have been required to exhaust local rem-

the course of, or incidental to, its unlawful treatment of 
a national.181 Article 15 makes it clear that a request for 

per se is not exempt from the 
exhaustion of local remedies rule. Where the request for 

it is still possible for a tribunal to hold 
that in all the circumstances of the case the request for 

basis of an injury to the national. Such a decision would 
be fair and reasonable where there is evidence that the 
claimant State has deliberately requested a declaratory 

remedies rule.

178  See the 
case (footnote 175 above).

179 See the Corfu Channel case ( v. Albania), Mer
, , p. 4.

180 See  

and 

Opinion, , p. 12, at p. 29, para. 41.
181 See 

 (footnote 140 above), p. 43.

b

c

Commentary

(1) Article 16 deals with the exceptions to the exhaustion 
a) to ( ), which deal 

with circumstances which make it unfair or unreasonable 
that an injured alien should be required to exhaust local 

clear exceptions to the exhaustion of local remedies rule. 
) deals with a different situation—that which 

arises where the respondent State has waived compliance 
with the local remedies rule.

Paragraph a

a) deals with the exception to the exhaus-
tion of local remedies rule sometimes described, in broad 

Commission considered three options for the formulation 
-

edies need not be exhausted:

 (ii)  The local remedies offer no reasonable pros-

(iii)   The local remedies provide no reasonable 
possibility of an effective redress.

authorities.

Arbitration,182

On the other hand, the Commission took the view that 

decisions,183

182 (see footnote 167 above), p. 1504.
183 See Retimag S. A. v

, European Commis-

 v. 

, Council of Europe, European Commission of Human 
, vol. 18, p. 66, at p. 74. See also the com-

mentary to article 22 of the draft articles on State responsibility adopted 
by the Commission at its twenty-ninth session (footnote 162 above).
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-

reasonable possibility of an effective redress. This test 
-

pacht in the Norwegian Loans case184 and is supported by 
185 Moreover, it accords with judi-

cial decisions which have held that local remedies need 
not be exhausted where the local court has no jurisdic-

186 -

187 the local courts are 
188 there is a consist-

ent and well-established line of precedents adverse to the 
189 the local courts do not have the competence to 

190 
or the respondent State does not have an adequate system 
of judicial protection.191

(4) The question whether local remedies do or do not 
offer the reasonable possibility of an effective redress 

184 See the Case of Certain Norwegian Loans (  v. Norway), 
 , p. 9, at p. 39.

185 See the third report on diplomatic protection (footnote 19 above), 
para. 35.

186 See the  case (footnote 32 above), 
, AJIL, 

 (footnote 127 

, UNRIAA, 
separate opinion in the Norwegian Loans case (footnote 184 above), 

(footnote 167 above), 
p. 1535.

187 See (foot-
note above). See also 

, UNRIAA, vol. Ambatielos (foot-
 (footnote 31 above), p. 28.

188 See v. Great Britain, Arbi

 v. , ILM, 
vol. 28, 1989, p. 291, at pp. 304–309.

189 See 
“S.S. Lisman , UNRIAA, vol. III, p. 1767, 

, 
(footnote 167 above), 

X. v. 

X v.

, European Commission and European Court of Human 

X v.
, European Commission and European Court 

, p. 196, at p. 202.
190 See (footnote 167 above), pp. 1496–

v. 
 v. Turkey, , ECHR, Series A: 

Hornsby v. 
, , , ECHR,

, No. 33, p. 495, at p. 509, para. 37.
191 See v. 

dictatorship in Chile, the Inter-American Commission on Human 

under military justice obviated the need to exhaust local remedies (see 
 Annual Report of 

, OEA/
Ser.L/V/II.74, document 10 rev. 1, pp. 136 et seq.).

cirumstances at the time at which they are to be used. This 
is a question to be decided by the competent international 

-
tion of local remedies. The decision on this matter must be 
made on the assumption that the claim is meritorious.192

Paragraph b

(5) That the requirement of exhaustion of local remedies 
may be dispensed with in cases in which the respondent 
State is responsible for an unreasonable delay in allow-

193

practice,194 judicial decisions195 and scholarly opinion. 

which local remedies are to be implemented. Each case 

Claims Commission stated in the  
way Company case:

The Commission will not attempt to lay down with precision just 

196

b makes it clear that the delay in the 

responsible for an injury to an alien. The phrase “remedial 

meant to cover the entire process by which local remedies 

remedies are channelled.

Paragraph c

(7) The exception to the exhaustion of local remedies 
rule contained in article 16 (a), to the effect that local 
remedies do not need to be exhausted where “the local 
remedies provide no reasonable possibility of effec-

192 See 
Ambatielos (footnote 164 above), pp. 119–120.

193

, vol. II, document A/CN.4/96, pp. 173–231, at 

International Responsibility of States for Injuries to Aliens prepared in 
1960 by the Harvard School of Law, reproduced in Sohn and Baxter, 

(footnote 65 above), p. 577.
194

v. Uruguay, Communica-
, 

,  v. Turkey, Appli
, No. 84 A, ECHR, , 1996, 

p. 5, at p. 15. 
195 See   

Britain v. , 

, P.C.I.J., Series A/B, No. 52, p. 11, at 
p. 16.

196 See footnote 195 above.



-

hardship to the injured alien to exhaust local remedies. 
For instance, even where effective local remedies exist, 
it would be unreasonable and unfair to require an injured 
person to exhaust local remedies where his property has 
suffered environmental harm caused by pollution, radio-

he is on board an aircraft that is shot down by a State 

remedies by the respondent State or some other body. In 

not be exhausted because of the absence of a voluntary 
link or territorial connection between the injured indi-
vidual and the respondent State or because of the exist-
ence of a special hardship exception.

(8) There is support in the literature for the proposition 
that in all cases in which the exhaustion of local remedies 
has been required there has been some link between the 
injured individual and the respondent State, such as vol-
untary physical presence, residence, ownership of prop-
erty or a contractual relationship with the respondent 
State.197 Proponents of this view maintain that the nature 
of diplomatic protection and the local remedies rule has 

-
-

that State and could therefore be expected to exhaust 
local remedies in accordance with the philosophy that 

outside its territory or by some act within its territory 
in circumstances in which the individual has no con-
nection with the territory. Examples of this are afforded 
by transboundary environmental harm (for example, 
the explosion at the Chernobyl nuclear plant near Kiev 
in the Ukraine, which caused radioactive fallout as far 

of an aircraft that has accidentally strayed into a State’s 
airspace (as illustrated by the 

that had accidentally entered its airspace198). The basis 
for such a voluntary link or territorial connection rule is 

is only where the alien has subjected himself voluntarily 
to the jurisdiction of the respondent State that he can be 
expected to exhaust local remedies.

(9) Neither judicial authority nor State practice pro-
-

tion to the exhaustion of local remedies rule. While there 
are tentative dicta in support of the existence of such an 

197  

 p. 83 et seq., 
at p. 94.

198   (Israel v. 
Bulgaria), , , p. 127.

exception in the 199 and Salem200 cases, in 
other cases201 tribunals have upheld the applicability of 
the local remedies rule despite the absence of a voluntary 
link between the injured alien and the respondent State. 
In both the Norwegian Loans case202 and the 

 case203

voluntary link requirement were forcefully advanced, but 
in neither case did the ICJ make a decision on this mat-
ter. In the Trail Smelter case,204

pollution in which there was no voluntary link or territo-
rial connection, there was no insistence by Canada on the 
exhaustion of local remedies. This case and others205 in 
which, where there was no voluntary link, local remedies 

support to the requirements of voluntary submission to 
jurisdiction as a precondition for the application of the 
local remedies rule. The failure to insist on the application 
of the local remedies rule in these cases can, however, be 
explained as an example of direct injury, in which local 
remedies do not need to be exhausted, or on the basis that 

remedies to be exhausted.

(10) While the Commission took the view that it is nec-
essary to provide expressly for this exception to the local 
remedies rule, it preferred not to use the term “voluntary 

subjective intention of the injured individual rather than 
the absence of an objectively determinable connection 
between the individual and the host State. Moreover, it 

practice, hence the decision of the Commission to require 

injured alien and the host State. This connection must be 

the injury suffered. A tribunal will be required to examine 
not only the question whether the injured individual was 
present, resided or did business in the territory of the host 
State but whether, in the circumstances, the individual, by 
his conduct, had assumed the risk that if he suffered an 
injury it would be subject to adjudication in the host State. 

relationship between the injured alien and the host State 
in the context of the injury in order to determine whether 

199 Here the ICJ stated: “it has been considered necessary that the 
 should have an opportunity to 

, p. 27 (emphasis 
added).

200 In the Salem

footnote 66 above), p. 1202.
201 Ambatielos 

(see footnote 164 above).
202 Case of Certain Norwegian Loans (  v. Norway), 

th  , 
vol. I, p. 408.

203 th  (Israel 
v. Bulgaria), , I.C.J. 

, pp. 531–532.
204  The Trail Smelter case v. , UNRIAA, 

vol. III, p. 1905.
205 The Virginius case (1873), reported in J. B. Moore, A Digest of 

International Law
the Jessie case (1921), reported in AJIL, vol. 16 (1922), pp. 114–116.
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there had been an assumption of risk on the part of the 
injured alien.

a tribunal the power to dispense with the need for the 
exhaustion of local remedies where, in all the circum-
stances of the case, it would be unreasonable to expect 
compliance with this rule. Each case will obviously have 

-
mination and it would be unwise to attempt to provide 

-

prohibitive.

Paragraph d

(12) A State may be prepared to waive the requirement 
that local remedies be exhausted. As the purpose of the 
rule is to protect the interests of the State accused of mis-

protection itself. The Inter-American Court of Human 

international law and international practice, the rule which requires the 

to it before it has had the opportunity to remedy them by internal means. 
The requirement is thus considered a means of defence and, as such, 
waivable, even tacitly.206

(13) Waiver of local remedies may take many different 
forms. It may appear in a bilateral or multilateral treaty 

appear in a contract between the alien and the respondent 

from the conduct of the respondent State in circumstances 
in which it can be described as estoppel or forfeiture.

(14) An express waiver may be included in an 

-

or some other form of international dispute settlement. It 
may also be included in a contract between a State and 

waiver of the local remedies is valid. Waivers are a com-
mon feature of contemporary State practice and many 

the best-known example is to be found in article 26 of 
the Convention on the settlement of investment disputes 
between States and Nationals of other States, which 
provides:

206  
et al. , Inter-American Court of Human 

 

, ILR, vol. 56, p. 337, at p. 370, para. 55.

Consent of the parties to arbitration under its Convention shall, 
unless otherwise stated, be deemed consent to such arbitration to the 

exhaustion of local administrative or judicial remedies as a condition of 
its consent to arbitration under this Convention.

-

between State and alien, are irrevocable, even if the con-
207

(15) Waiver of local remedies must not be readily 
implied. In the  case a Chamber of the ICJ stated in 
this connection that it was:

unable to accept that an important principle of customary international 
law should be held to have been tacitly dispensed with, in the absence 

208

(16) Where, however, the intention of the parties to 

to this intention. Both judicial decisions209 and the writ-

can be laid down as to when an intention to waive local 
remedies may be implied. Each case must be determined 

circumstances of its adoption. Where the respondent 

may arise in the future with the applicant State, there 

not involve the abandonment of the claim to exhaust all 
local remedies in cases in which one of the Contract-

210 That 

the ICJ in the  case.211 A waiver of local remedies 
-

ment entered into after the dispute in question has arisen. 
In such a case it may be contended that such a waiver 
may be implied if the respondent State entered into an 

injury to the national who is the subject of the dispute 

remedies rule.

207 See et al. (footnote 206 above) and 
).

208 (see footnote 140 above), p. 42, 
para. 50.

209 See, for example, v. Polish State, Case No. 322 
 

v. 
 

Reports
210

vol. 42 (1967), p. 32.
211 See footnote 140 above. In the  

case (see footnote 32 above), the PCIJ held that acceptance of the 
Optional Clause under article 36 (2) of the Statute of the Court did not 

by , pp. 35–36).



212 the Com-
mission preferred not to refer to estoppel in its formulation 

The Commission took the view that it was wiser to allow 

inferred to be treated as implied waiver.

PART FOUR

MISCELLANEOUS PROVISIONS

 

Commentary

(1) The customary international law rules on diplomatic 
protection that have evolved over several centuries, and the 

-
213 The present 

articles are therefore not intended to exclude or to trump 

and States other than the State of nationality of an injured 
individual, to protect the individual under either customary 

treaty or other treaty. They are also not intended to inter-

-
national law to actions or procedures other than diplomatic 
protection to secure redress for injury suffered as a result 

of nationality of an injured individual or a third State 
-
-

national Convention on the Elimination of All Forms of 

-
ment or Punishment (art. 21), the European Convention 

(arts. 47–54). The same conventions allow a State to pro-
-

over, customary international law allows States to protect 

212 See  (footnote 140 above), p. 44, 

, UNRIAA, 

, ILR, vol. 71, p. 366, at p. 380, para. 46.
213

particularly paras. 22–32.

The decision of the ICJ in the 1966 
214 -

bad law and was expressly repudiated by the Commission 
in its articles on State responsibility.215 Moreover, article 
48 of those articles permits a State other than the injured 
State to invoke the responsibility of another State if the 

-
nity as a whole.216

-

the individual’s State of nationality or another State, in 

-
217

under international law may also arise outside the frame-
 case the ICJ held 

that article 36 of the Vienna Convention on Consular Rela-
 

cle 1 of the Optional Protocol, may be invoked in this 
218 and 

in the  case the Court further observed:

219

-
sponsibility—article 33—to take account of this develop-
ment in international law.220

(4) The actions or procedures referred to in article 17 

for example, in a number of treaties on the protection 
of investment. Article 17 does not, however, deal with 
domestic remedies.

(5) This draft article is primarily concerned with the 
-

of States, natural persons and other entities conferred by 
treaties and customary rules on other subjects, such as the 

procedures other than diplomatic protection.

(6) Article 17 makes it clear that the present draft arti-
-

uals or other entities may have to secure redress for injury 

214 
 , p. 6.

215 
(commentary to article 48, footnote 725).

216 , para. 76.
217 See, for example, the Optional Protocol to the International Cov-

-
vention on the Elimination of All Forms of Racial Discrimination and 

218  (Germany v. ), , 
, p. 466, at p. 494, para. 77.

219 (see foot-
note 169 above), p. 36, para. 40.

220

(Yearbook , para. 76).
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procedures other than diplomatic protection. Where, how-
ever, a State resorts to such procedures it does not aban-

of an individual if that individual should be a national.221

(7) One member of the Commission considered the 

 with priority over remedies pursuant to dip-
lomatic protection. Some members of the Commission 
also expressed the view that articles 17 and 18 should be 

Commentary

by bilateral investment treaties (BITs).222 The number of 
-
-

ments in existence. An important feature of the BIT is its 
procedure for the settlement of investment disputes. Some 
BITs provide for the direct settlement of the investment 
dispute between the investor and the host State, before 
either an  tribunal or a tribunal established by the 
International Centre for Settlement of Investment Dis-
putes (ICSID) under the Convention on the settlement 
of investment disputes between States and Nationals of 
other States (ICSID Convention). Other BITs provide for 
the settlement of investment disputes by means of arbi-
tration between the State of nationality of the investor 
(corporation or shareholder) and the host State over the 
interpretation or application of the relevant provision of 
the BIT. The dispute settlement procedures provided for 

-
-

the investor direct access to international arbitration and 
they avoid the political uncertainty inherent in the discre-
tionary nature of diplomatic protection.

(2) Where the dispute resolution procedures provided 
for in BITs or the ICSID Convention are invoked, diplo-
matic protection is in most cases excluded.223

221 In Selmouni v. 
, ECHR, , 

p. 149, the Netherlands intervened in support of a national’s individual 

-
cise of diplomatic protection on behalf of the injured individual, had it 
chosen to do so.

222

 (see footnote 40 above), p. 47, para. 90.
223 Article 27 (1) of the ICSID Convention provides: “No Contract-

claim, in respect of a dispute which one of its nationals and another 
-

State shall have failed to abide by and comply with the award rendered 

(3) Article 18 makes it clear that the present draft arti-

and multilateral investment treaties. However, it acknowl-
-
-

lated so that the draft articles do not apply “

of a BIT. To the extent that the draft articles remain con-
sistent with the BIT in question, they continue to apply.

Commentary

of the State or States of nationality of a ship’s crew to 
exercise diplomatic protection on their behalf, while at 

-

behalf, irrespective of their nationality, when they have 
been injured in the course of an injury to a vessel result-

to exercise diplomatic protection on behalf of the mem-

nationality of the ship. At the same time it is necessary to 

seek redress in respect of the members of the ship’s crew. 
-

tection in the absence of the bond of nationality between 

there is nevertheless a close resemblance between this 
type of protection and diplomatic protection.

(2) There is support in the practice of States, in judicial 
224 for the posi-

may seek redress for members of the crew of the ship who 
do not have its nationality. There are also policy consid-
erations in favour of such an approach.

(3) State practice emanates mainly from the United 
-

tionally been entitled to the protection of the United States 

was that once a seaman enlisted on a ship, the only rel-
225 This unique 

-

224 See H. Meyers, The Nationality of Ships

Law Prin
, 6th ed., Oxford University Press, 

2003, p. 460.
225 See the Ross case, , vol. 140 (1911), p. 453.



226 Doubts have, 
however, been raised as to whether this practice provides 
evidence of a customary rule by the United States itself 
in a communication to the Commission dated 20 May 
2003.227

(4) International arbitral awards are inconclusive on the 
-

case, the umpire, Sir Edward 
Thornton, held that:

own are entitled, for the duration of that service, to the protection of the 
228

In the I’m Alone case,229

the Canadian Government successfully claimed compen-
sation on behalf of three non-national crew members, 

members of the crew were to be deemed, for the purposes 
of the claim, to be of the same nationality as the vessel. In 
the Reparation for injuries

exercise protection on behalf of alien crew members.230

(5) In 1999, ITLOS handed down its decision in the 
Saiga case231 which provides support, albeit not unam-

non-national crew members. The dispute in this case arose 
out of the arrest and detention of the Saiga by Guinea, 

of Guinea. The Saiga

-

the arrest, Guinea detained the ship and crew. In proceed-

of St. Vincent’s claim, inter alia
injured crew members were not nationals of St. Vincent. 

sibility of the claim and held that Guinea had violated the 

and its crew. It ordered Guinea to pay compensation to 

226 See Hackworth, (footnote 127 above), vol. III, p. 418, and 
vol. IV, pp. 883–884.

227

communication relies heavily on a critical article by A. Watts, “The 

terly, vol. 7 (1958), p. 691.
228 v. , J. B. Moore, International Arbitra

tions, vol. 3, p. 2536.
229 v. , UNRIAA, vol. III, 

p. 1609.
230 

Nations 

231  
 v.  , vol. 3, p. 10.

Saiga and for injury to the 
crew.

one of direct injury to St. Vincent,232 the Tribunal’s reason-

objected to the admissibility of the claim in respect of the 
-

matic protection in respect of non-nationals of St. Vin-
cent.233 St. Vincent, equally clearly, insisted that it had 

-
234

objection the Tribunal stated that the United Nations Con-
vention on the Law of the Sea in a number of relevant 

235 
It stressed that:

-
ties of these persons are not relevant.236

-
Saiga when it called attention to “the 

the State of which such a person is a national, undue hardship would 
ensue.237

-
cient for one State to seek redress on behalf of all crew 
members than to require the States of nationality of all 

nationals.

-
tion. In the view of the Commission both diplomatic pro-

-
cumstances they should receive the maximum protection 
that international law can offer.

232 , pp. 45–46, para. 98.
233 , p. 47, para. 103.
234 , para. 104.
235 , pp. 47–48, para. 105.
236 , p. 48, para. 106.
237 , para. 107.



-
sion decided to include the topic “Responsibility of 

of work.238

resolution 55/152 of 12 December 2000, took note of 

topic annexed to the Commission’s report to the General 

its work on the topic “Responsibility of international 

topic.239 At the same session, the Commission established 
240

its report241

relations between the new project and the draft articles on 

242 
-

sibility of member States for conduct that is attributed to 

content of international responsibility, implementation of 
responsibility and settlement of disputes. At the end of its 

243

244 
-

session, the Commission considered and referred the draft 
-

articles 1, 2 and 3.

64. At the present session, the Commission had before it 
the second report of the Special Rapporteur (A/CN.4/541).

238 Yearbook … 2000, vol. II (Part Two), para. 729.
239 Yearbook … 2002, vol. II (Part Two), paras. 461 and 463.
240 , para. 462.
241 , paras. 465–488.
242 See footnote 4 above.
243 Yearbook … 2002, vol. II (Part Two), para. 464.
244 Yearbook … 2003, vol. II (Part One), document A/CN.4/532.

65. The second report of the Special Rapporteur dealt 
-

tions for which he proposed four draft articles: article 4 
(General rule on attribution of conduct to an international 

245

246 article 6 (Excess of 
authority or contravention of instructions),247 and article 7 

248 The articles corresponded to 
Chapter II of Part One of the draft articles on responsibil-

249 While that 
-
-

tions required only four draft articles. The Special Rap-
porteur noted that while some of the issues on attribution 
of conduct to a State have equivalent or similar application 

245 Draft article 4 read as follows:
“

-

-

-

246 Draft article 5 read as follows:

-
-

247 Draft article 6 read as follows:
“

248 Draft article 7 read as follows:
“

-

249 



66. 
recommendations of the Commission,250 the Secretariat had 
circulated the relevant chapter, included in the report of the 
Commission to the General Assembly on the work carried 

their comments and for any relevant materials which they 
could provide to the Commission. A similar request was 

adopted on 9 December 2003. The resolution also invited 

practice. The Special Rapporteur said that, with a few note-
worthy exceptions, replies had added little to already pub-

discussion in the Commission would prompt international 

that the Commission’s study could more adequately relate 
to practice and thus become more useful.

67. The Commission considered the second report of 

held from 18 to 25 May 2004.

68. 

Committee.

69. The Commission considered and adopted the report 

below).

70. 
2004, the Commission adopted the commentaries to the 
aforementioned draft articles (see section C.2 below).

the Commission

1. TEXT OF THE DRAFT ARTICLES

71. The text of draft articles provisionally adopted so far 
by the Commission is reproduced below.

Article 1.

Article 2.

entities.

250 See Yearbook … 2002, vol. II (Part Two), paras. 464–488 and 
Yearbook … 2003, vol. II (Part Two), p. 18, para. 52.

251 For the commentary to this article see Yearbook … 2003, vol. II 
(Part Two), chap. IV, sect. C.2, pp. 18–19, para. 54.

252 

Article 3.

b

Article 4.  

tion acts.

 

Article 5.

Article 6.  

Article 7.  

253 
254 For the commentary to this article, see section C.2 below.
255

256

257 For the commentary to this article, see section C.2 below.
258 .
259 .



 

2. TEXT OF THE DRAFT ARTICLES WITH COMMENTARIES THERETO, 
ADOPTED BY THE COMMISSION AT ITS FIFTY-SIXTH SESSION

-

session are reproduced below.

 

draft articles, attribution of conduct under international 

-

-

include actions and omissions.

-
tion may in certain cases arise also when conduct is not 

261 In these 
cases conduct would be attributed to a State or to another 

-

also relevant.

(3) Like articles 4 to 11 of the draft articles on respon-
262 

articles 4 to 7 of the present draft deal with attribution 
of conduct, not with attribution of responsibility. Prac-
tice often focuses on attribution of responsibility rather 
than on attribution of conduct. This is also true of several 

-
ters covered by the Convention, thus considers in article 6 
of the annex the question of attribution of responsibility:

Parties which have competence under article 5 of this Annex shall 

other violation of this Convention.

Attribution of conduct to the responsible party is not nec-
essarily implied.

dual or even multiple attribution of conduct cannot be 
excluded. Thus, attribution of a certain conduct to an 

conduct cannot be attributed to a State, nor does 
 attribution of conduct to a State rule out attribu-

260

Commission.
261 Yearbook … 2003, vol. II (Part Two), chap. IV, sect. C.2, p. 18, 

para. 54.
262 See footnote 249 above.

articles on State responsibility, the present articles only 
provide positive criteria of attribution. Thus, the present 
articles do not point to cases in which conduct cannot be 

not say, but only imply, that conduct of military forces 

to the United Nations when the Security Council author-
-

forces to the United Nations. This point, which is hardly 
controversial, was recently expressed by the Director of 

Nations in a letter to the Permanent Representative of 
-

UNITAF troops were not under the command of the United Nations 

263

(6) Articles 4 to 7 of the present draft articles consider 
-

cles 4 to 11 of the draft articles on responsibility of States 

in articles 9 and 10 on State responsibility. The latter arti-
cles relate to conduct carried out in the absence or default 

of an insurrectional or other movement. These cases are 

because they presuppose that the entity to which conduct 

-
264 the likelihood of any of the 

-
sion. It is however understood that, should such an issue 

-
tion, one would have to apply the pertinent rule which is 

article 9 or article 10 of draft articles on responsibility of 

(7) Some of the practice which addresses questions of 

so in the context of issues of civil liability rather than of 

This practice is nevertheless relevant for the purpose of 
attribution of conduct under international law when it 
states or applies a criterion that is not intended as relevant 

263 Unpublished letter dated 25 June 1998.
264 -

 

establish an international civil presence in Kosovo in order to provide an 



 

Commentary

265 attribution of 
conduct to a State is basically premised on the charac-

However, as the commentary makes clear,266 attribution 
could hardly depend on the use of a particular terminol-

(2) It is noteworthy that, while some provisions of the 
267 

-
ion on Reparation for injuries, the Court noted that the 
question addressed by the General Assembly concerned 

268

In the later advisory opinion on the 

, the Court noted that:

265 
266 , pp. 40–42.
267 Article 7 of the Charter of the United Nations refers to “principal 

-
cles 22 and 29 of the Charter.

268 
Nations (see footnote 29 above), at p. 177.

Secretary-General, the United Nations has had occasion to entrust mis-

269

said in the same opinion:

The essence of the matter lies not in their administrative position but 
in the nature of their mission.270

(3) More recently, in its advisory opinion on Differ

, the 
Court pointed out that:

271

acts.272

includes, apart from that of its principal and subsidi-

-

stated in a decision of the Swiss Federal Council of 30 
October 1996:

exercise of their competences.273

appear to be relevant for the purpose of attribution of con-

those persons or entities has to be attributed, in principle, 
-

269 

, p. 177, at p. 194, para. 48.
270 , para. 47.
271 

, p. 62, at p. 88, para. 66.
272 , pp. 88–89, para. 66.
273

follows: 

 (document 
VPB 61.75, published on the Swiss Federal Council’s website: www 
.vpb.admin.ch).



 

-
-

sory opinion on Reparation for injuries.274 As the Court 

275

-

-
-

-

-
-

ity. The question of attribution of  conduct is 
addressed in article 6 below.

-
-

judicial or any other functions, whatever position it holds 

276

could be retained, but it is preferable to use simpler word-

-

-

open that, in exceptional circumstances, functions may be 

of the same term that is included in the 1986 Vienna Con-
vention.277

274 
Nations (see footnote 29 above).

275  , p. 177.
276 

also paras. (6)–(7) of the related commentary ( , pp. 40–41).
277 1 (j

means, in particular, the constituent instruments, decisions and resolu-
tions adopted in accordance with them, and established practice of the 

article 4, those decisions, resolutions and other acts are 

-

The latter instruments are referred to in the plural, consist-

instrument.

appears to provide a balance between the rules enshrined 
in the constituent instruments and formally accepted by 

the other hand. As the ICJ said in its advisory opinion on 
Reparation for injuries:

practice.278

(12) Article 5 of the draft articles on responsibility of 
-
-

279

have to express in a different way the link that an entity 

-
vision in order to include persons or entities in a situation 

articles on responsibility of States for internationally 

 
or entities.

of the draft articles on responsibility of States for interna-
280 This provision concerns persons 

under the direction or control, of a State. Should instead 

exceptional cases, a person or entity would be considered, 
for the purpose of attribution of conduct, as entrusted 

278 
Nations (see footnote 29 above), at p. 180.

279 
280 



to in articles 6 and 7, are to a certain extent relevant also 

-
mentary to article 7). Further articles of the draft may refer 

-

of terms),281

Commentary

conduct would clearly be attributable only to the receiv-

-

Article 5 deals with the different situation in which the 

-

State retains disciplinary powers and criminal jurisdiction 
282 In this 

of the United Nations by one of its Member States, the 

281 Yearbook … 2003, vol. II (Part Two), chap. IV, sect. C, p. 20.
282

(A/49/681), para. 6.

283 The 
-

sponsibility and not with attribution of conduct. In any 

-

(3) The criterion for attribution of conduct either to 

disposal. Article 6 of the draft articles on responsibility 

 284 
However, the commentary to article 6 of the draft arti-

-
ful acts explains that, for conduct to be attributed to the 

285

replicated here, because the reference to “the exercise 

been mainly discussed in relation to the question whether 

286 In the 
-
-

ferent role. It does not concern the issue whether a certain 
conduct is attributable at all to a State or an international 

-
duct is attributable.

(5) The United Nations assumes that in principle it 
has exclusive control of the deployment of national con-

-
-

287

288 

283

A/51/967, Annex).
284 
285 , p. 44).
286 See article 8 of the draft articles on responsibility of States for 

, pp. 47–49).
287

288 -
Treaty 

Series, vol. 535, No. 7779, p. 191), Greece ( , vol. 565, No. 8230, 



 

(UNFICYP)289 290

-

-
ciplinary matters and criminal affairs.291 This may have 

retain jurisdiction over the criminal acts of their military personnel, the 

292

linked with the retention of some powers by that State 

the State possesses in the relevant respect.

(7) As has been held by several scholars,293 when an 

p. 3), Italy ( , vol. 585, 
, vol. 564, No. 621, p. 193).

289 United Nations,  (Sales No. E.83.V.1), 
pp. 184–185.

290

291

article and footnote 282.
292 United Nations,  (Sales No. E.00.V.8), 

p. 450.
293 

, 
vol. 8 (1962), p. 427 et seq., at p. 442 Legal Problems 

, The 

responsibility of the United Nations for activities carried out by U.N. 
, vol. 32 

(1976), p. 57 et seq.
-

Polish Yearbook of International Law, vol. 11 (1981–1982), 
p. 117 et seq.

, vol. 92 (1988), p. 63 et seq., 

P. Klein, 
, Brussels, Bruylant/

(ed.), , 2nd ed., Dord- 

staaten

, vol. 3, No. 2 (2001), p. 127 et 
seq.

M. Bothe, 

(L. Condorelli, “Le statut des forces de l’ONU et le droit international 
, vol. 78 (1995), p. 881 

et seq.

over the conduct in question. For instance, it would be dif-

in circumstances such as those described in the report of 
the commission of inquiry which was established in order 

Nations Operation in Somalia II (UNOSOM II):

The Force Commander of UNOSOM II was not in effective control 

the Forces Command. 

and in the context of UNOSOM’s mandate were totally outside the 
-

sions impacted crucially on the mission of UNOSOM and the safety of 
its personnel.294

(8) The United Nations Secretary-General held that the 

The international responsibility of the United Nations for com-
bat-related activities of United Nations forces is premised on the assump-
tion that the operation in question is under the exclusive command and 

-
sibility for the conduct of the troops lies where operational command and 

-

effective control exercised by either party in the conduct of the operation.295

-
-

a factual criterion.

-
posal of the United Nations, such as disaster relief units, 
about which the United Nations Secretary-General wrote:

If the disaster relief unit is itself established by the United Nations, 

United Nations Force in Cyprus (UNFICYP).296

(10) Similar conclusions would have to be reached in 

Association referred to a criterion of “effective control (operational 
Report of the 

, London, 
2002, p. 797).

294 S/1994/653, paras. 243–244.
295 A/51/389, paras. 17–18.
296 United Nations,  (Sales No. E.73.V.1), 

p. 187.



-
-

ment between WHO and PAHO, serves “respectively as 

within the provisions of the Constitution of the World 
297

298

 

Commentary

(1) Article 6 deals with 

299 It also may 

-

authority.

(2) Article 6 has to be read in the context of the other 

-

to take a certain conduct. It is implied that instructions are 
relevant to the purpose of attribution of conduct only if 

-
cle 7 of the draft articles on responsibility of States for 

of articles 4 and 5 on State responsibility into account 
and thus considers the
of a State or of a person or entity empowered to exercise 

297

24 May 1949 (United Nations, Treaty Series, vol. 32, No. 178, p. 387, 
at p. 388).

298 -

299 As the ICJ said in its advisory opinion on Legality of the use by a 

say, they are invested by the States which create them with powers, the 
limits of which are a function of the common interests whose promo-

, p. 66, at p. 78, 
para. 25).

300 while the present 

(4) The key element for attribution both in article 7 of 
the draft articles on responsibility of States for interna-

-

close link between the 

article 7 of the draft articles on State responsibility, the 
text “indicates that the conduct referred to comprises only 

-
-

vate actions or omissions of individuals who happen to be 
301

(5) Article 6 only concerns attribution of conduct and 
does not prejudice the question whether an  act 

the act was considered to be invalid, it may entail the re-

parties requires attribution not to be limited to acts that are 

has been 
admitted by the ICJ in its advisory opinion on Certain 

, in which the Court said:

carried out in a manner not in conformity with the division of functions 

structure, but this would not necessarily mean that the expense incurred 

law contemplate cases in which the body corporate or politic may be 
bound, as to third parties, by an 302

The fact that the Court considered that the United Nations 
 

attribution of conduct may deprive third parties of all 
redress, unless conduct could be attributed to a State or to 

-
-
 

303 -

300  
301 , p. 46).
302 

, 
p. 151, at p. 168.

303

even if that conduct exceeds the authority or contravenes instructions 



 

acts also of persons 

Rapporteur of the Commission on Human Rights, the 
Court stated:

the United Nations.304

an expert on mission—should take care not to exceed 
the scope of his or her functions also in order to avoid 

305 

that -

-

not whether he/she was in military or civilian attire at the time of the 
incident or whether the incident occurred inside or outside the area 

liability, a member of the Force on a state of alert may none the less 
assume an off-duty status if he/she independently acts in an individual 

factual circumstances of each case vary and, hence, a determination 

duty or off duty may depend in part on the particular factors of the case, 

of Staff.306

307 

(see footnote 293 above), p. 797).
304 

(see footnote 271 
above), p. 89, para. 66.

305 Unpublished letter of 7 February 2003 from the General Counsel 
of the International Monetary Fund to the Secretary of the International 
Law Commission.

306 United Nations,   (Sales No. E.94.V.2), 
p. 300.

307

-

then have to examine, in the case of  con-
duct, if it related to the functions entrusted to the person 
concerned.

 

Commentary

(1) Article 7 concerns the case in which an international 

certain conduct which would not be attributable to that 

-
tion relate only to part of the conduct in question.

(2) Article 7 mirrors the content of article 11 of the 
draft articles on responsibility of States for internationally 

308 which is identically worded but for the 
-

tion. As the commentary to article 11 explains, attribu-

of conduct also when that conduct “may not have been 
309 In other words, the criterion of attribution 

now under consideration may be applied even when it has 
not been established whether attribution may be effected 
on the basis of other criteria.

-
ment is attribution of conduct or responsibility. This is 

the case 
. The European Com-

munity declared that it was “ready to assume the entire 
international responsibility for all measures in the area 
of tariff concessions, whether the measure complained 
about has been taken at the EC level or at the level of 

310

(4) The question of attribution was clearly addressed by 
a decision of Trial Chamber II of the International Tribunal 

case.311 The ques-
tion was raised whether the accused’s arrest was attrib-

(see United Nations,   (Sales No. E.82.V.1), 
p. 205).

308 
309 , p. 52).
310 Unpublished document.
311  v. Dragan Nikoli ,  D

, 
9 October 2002

, No. 37.



-
312 It then referred to 

article 57 and observed that the articles were “primarily 
directed at the responsibilities of States and not at those 

313 However, the 
general

it would “use the principles laid down in the Draft Articles 

314 This led the Chamber to quote extensively arti-
cle 11 and the related commentary.315 The Chamber then 
added:

The Trial Chamber observes that both Parties use the same and 

-
fore whether on the basis of the assumed facts SFOR can be considered 

316

312  , para. 60.
313 .
314 , para. 61.
315 , paras. 62–63.
316 , para. 64.

The Chamber concluded that SFOR’s conduct did not 

317

-
-

this issue.

317 , para. 66. The appeal was rejected on a different basis. 
On the point here at issue the Appeals Chamber only noted that “the 
exercise of jurisdiction should not be declined in case of abductions 

or other entity, do not necessarily in themselves violate State sover-
v. Dragan Nikoli Case 

 
ity of arrest, 5 June 2003, 
slavia, , No. 42, para. 26).



318

74. At the same session, the Commission also decided 
to appoint Mr. Chusei Yamada as Special Rapporteur.319

-
tion 57/21 of 19 November 2002, took note of the Com-
mission’s decision to include the topic “Shared natural 

320

77. At the present session the Commission had before it 
the second report of the Special Rapporteur (A/CN.4/539 
and Add.1).

78. The Commission considered the second report of 
the Special Rapporteur at its 2797th, 2798th and 2799th 

-

and IAH on 24 and 25 May 2004. Their presence was 

81. At the request of the Special Rapporteur, the Com-

that a questionnaire, prepared by the Special Rapporteur, 
-
-

1. INTRODUCTION BY THE SPECIAL RAPPORTEUR 
OF HIS SECOND REPORT

82. The Special Rapporteur noted that his second report 

-

318 Yearbook … 2002, vol. II (Part Two), p. 100, para. 518.
319 , para. 519.
320  Yearbook … 2003, vol. II (Part One), document A/CN.4/533 and 

Add.1.

connection, he indicated that these materials and others 
would be made available to the Commission in an infor-

83. In view of the sensitivity expressed both in the ILC 
and in the Sixth Committee on the use of the term “shared 

mankind or to the notion of shared ownership, the Spe-
cial Rapporteur proposed to focus on the sub-topic of 

articles, the Special Rapporteur stressed that this should 
-

mission’s endeavour would take. He did not intend to 
recommend to refer any of the draft articles to the Draft-

concrete proposals and also to identify additional areas 
that should be addressed.

all the principles embodied in the Convention on the 

Watercourses (hereinafter referred to as the “1997 Con-

Nonetheless, he also stated his continued belief that 
the 1997 Convention offered the basis upon which to 

-

articles.321

the 1997 Convention and also took into account the draft 
articles on the prevention of transboundary harm from 

321

as follows:
 “PART I. INTRODUCTION

 Scope of the Convention

PART II. GENERAL PRINCIPLES
 

Relationship between different kinds of uses
 PART III. ACTIVITIES AFFECTING OTHER STATES

 Impact assessment

PART IV. PROTECTION, PRESERVATION AND MANAGEMENT
 

Prevention (Precautionary principle)
 PART V. MISCELLANEOUS PROVISIONS
 PART VI. SETTLEMENT OF DISPUTES
 PART VII. FINAL CLAUSES”



322

87. In the second report, the Special Rapporteur pre-
sented draft articles for Part I, Introduction, and for Part II, 
General principles. He stated his plan to present draft 

articles.

89. The scope of the proposed convention was found in 
323 The Special 

Rapporteur noted that in 2002, he had proceeded on the 
assumption that the Commission’s endeavour would only 

not covered by the 1997 Convention, which were des-

-

problems.

90. 

experts, as the latter will be involved in the implementa-
tion of the proposed convention.

91. Another important reason to drop the notion of 

was the inappropriate assumption that the Commission 

the 1997 Convention. The Special Rapporteur explained 

Convention applicable to the whole aquifer system, the 
-

 
surface waters. A similar situation also exists for the 

The case studies of these two aquifers were included in 
the report.

322  
para. 97.

323 Draft article 1 proposed by the Special Rapporteur in his second 
report reads as follows:

“
The present Convention applies to uses of transboundary aquifer 

systems and other activities which have or are likely to have an 
impact on those systems and to measures of protection, preservation 

92. The Special Rapporteur was of the view that the 
Commission should cover these two important aquifers 

draft convention.

93. This action could lead to the situation of dual appli-
cation of the proposed convention as well as the 1997 
Convention to the same aquifer system in many instances. 
In this connection, the Special Rapporteur did not feel that 
parallel application would cause a problem and that, in 

94. 

Rapporteur explained that this was necessary to protect 

95. 324 he noted that it 
contained, inter alia

-
cept of aquifer consists of both the rock formation which 
stores waters and the waters in such a rock formation, so 

-
porteur referred to case 4 of the aquifer models described 
at the end of the report which illustrates domestic aquifers 

-

aquifer system is transboundary and therefore he consid-

draft convention.

96. The Special Rapporteur also referred to case 3 of 
the aquifer models described at the end of the report and 
noted that there could also be a case 3 bis, where a domes-

the 1997 Convention and the proposed convention would 
-

the surface waters that the drafters of the 1997 Conven-
tion had in mind. If it was and the 1997 Convention was 

would alleviate some of the problems. The formulation 
of draft article 2, however, did not make such an aquifer 
transboundary, and an adequate solution on how to deal 
with such an aquifer was thus required.

324 , draft article 2 proposed by the Special Rapporteur in his 
second report reads as follows:

“
For the purposes of the present Convention:
(a

(b

(

(
Convention in whose territory any part of a transboundary aquifer 



 

97. As for case 5 of the aquifer models described at the 
-

areas outside aquifers. Since these areas should also be 

98. As for Part II, General principles, which would 

transboundary aquifer systems, the Special Rapporteur 
indicated that he required advice on the formulation of 
such a draft article. The two basic principles embodied 

of equitable use would prove politically acceptable. As 

was valid if the resource in question was renewable, yet in 
-

able the concept of sustainable use would be irrelevant. 
The States concerned would have to decide whether they 

of time. This raised the issue of objective criteria which 
could be applied to such situations, a matter on which the 
Special Rapporteur did not yet have answers.

99. 
cause harm to other aquifer States, the Special Rapporteur 
referred to draft article 4,325

system States. Both in the ILC and in the Sixth Commit-
tee, the view had been expressed that a lower threshold 

-
tion and in article 3 of the draft articles on prevention of 

the viability of aquifers.

100. -
cle 4, which deals with the case where an aquifer system 

325 , draft article 4 proposed by the Special Rapporteur in his 
second report reads as follows:

“

aquifer system in their territories, take all appropriate measures 

States.

in their territories which have or are likely to have an impact on 
a transboundary aquifer system, take all appropriate measures to 

aquifer system States.
3. Aquifer system States shall not impair the natural function-

aquifer system State, the State whose activity causes such harm 
-

ate measures in consultation with the affected State to eliminate or 

moved to Part IV.

101. 
mentioned the question of compensation but did not deal 
with liability per se. In relation to the proposal by some 

Committee for the inclusion of an article on liability, the 
Special Rapporteur was of the view it was a matter best 
left for consideration by the Commission under the topic 
of international liability for injurious consequences aris-

102. The Special Rapporteur stated that draft arti- 
cles 5,326 6327 and 7328 were self-explanatory. He noted 

-

-

103. Draft article 7 related to the relationship between 
different kinds of uses of aquifer systems and followed 
the precedent of article 10 of the 1997 Convention. As 

326 , draft article 5 proposed by the Special Rapporteur in his 
second report reads as follows:

“
1. Aquifer system States shall cooperate on the basis of sover-

transboundary aquifer system.
-
-

missions, as deemed necessary by them, to facilitate cooperation on 

327 , draft article 6 proposed by the Special Rapporteur in his 
second report reads as follows:

“
-

condition of the transboundary aquifer system, in particular that of 

system, as well as related forecasts.

some transboundary aquifer systems, aquifer system States shall 

currently available practice and standards, individually or jointly 

the aquifer systems.
3. If an aquifer system State is requested by another aquifer 

system State to provide data and information that is not readily 
available, it shall employ its best efforts to comply with the request, 

4. Aquifer system States shall employ their best efforts to col-
lect and, where appropriate, to process data and information in a 

328 , draft article 7 proposed by the Special Rapporteur in his 
second report reads as follows:

“

use of a transboundary aquifer system enjoys inherent priority over 
other uses.



-
-

-

-

329

2. SUMMARY OF THE DEBATE

104. Members commended the Special Rapporteur for 

-
eral members stated that further research was required, 

-
waters and other activities. Nonetheless, a query was 
raised as to the amount of additional technical informa-

-

105. The point was also made that the Commission 

study could be located far beneath the surface where their 

106. Some concern was expressed about the assump-

restrictive interpretation of the 1997 Convention was not 

new instrument, which would not necessarily be manda-
tory, or a protocol to the 1997 Convention.

107. Some members concurred with the Special Rap-
porteur that the focus of the work could not be limited 

-
tion, while others considered it necessary to have a more 

excluded by the current endeavour.

108. As for the scope of the Commission’s work, support 
was expressed for the position of the Special Rapporteur 
to exclude those aquifers which were not transbounda- 
ry in nature. The point was also made that somewhere 
in the draft articles, reference should be made to those 

draft convention. On the other hand, the point was also 

-
tion, the question was also posed as to whether the inter-

of life such as water.

329  A/51/869, para. 8.

109. A view was expressed that the Commission had to 
determine the object of its endeavour. The exercise the 
Commission had embarked upon did not seem to entail 

-
tive in nature. It was also stated that the primary purpose 
of the endeavour of the Commission was to establish the 
proper use of a natural resource, not to elaborate an envi-

110. The point was made that the report lacked a spe-

formed, when it was precisely those States to whom the 
draft articles should be addressed.

111. The point was made that each State had a primary 
-

water resources, a responsibility which preceded State 

respective rules of conduct had to be adopted by States, 

-
ments would have a particular role. In this connection, 
reference was made to the approach taken by the coun-

112. In this connection, it was recalled that article 2 of 

-
operate and to use the resource rationally, principles that 

level, mention was made of the two MERCOSUR 

a technical study that considered issues such as access and 
-

States under whose territories the resource was located. 
The MERCOSUR countries, it was noted, had consid-

-

-

-

of the Guarani Aquifer, in close cooperation with inter-

MERCOSUR countries themselves. Thus, two proce-

-

information would prove most useful.



 

114. However, the view was also expressed that a draft 

be considered a universal resource and the Commission’s 
-

ters are subject to some special treatment different from 

the text could clearly state, possibly in the preamble, that 

questioned.

Convention as the basis for the Commission’s work on 

was also stated that similar caution was warranted in rela-

330 since 
they had not yet been adopted by the General Assembly.

Special Rapporteur to elaborate a provision on a possible 
overlap between the 1997 Convention and the Commis-
sion’s work on the subtopic.

118. It was noted that there had been scant response 
from States to the Commission’s requests for informa-

-
-

point was also made that the Commission should encour-

119. Several members expressed their support for the 
-

porteur in his second report, since the prior use of the 

also said that despite the use of the word “transbounda-
-

nated since the resource was indivisible and was there-

-
teur, were also supported.

the applicability of the draft convention to transbounda-

transboundary aquifer systems.

330  See footnote 322 above.

121. The point was raised as to whether the term 

topic.

State practice to rely on, a draft convention would not be 

-
rate a model law or a framework convention. Support was 
also expressed for the approach by the Special Rapporteur 

in the future.

124. In relation to draft article 1, some support was 
-

draft article 2 (a).

activities that currently had an impact on a transboundary 
aquifer system. Support was also expressed for the latter 
phrase which accommodated environmental concerns.

 
-

tuted a solid basis for discussion by the Commission. In 
relation to draft article 2 (a

aquifers could fall within the ambit of the convention as 

concept of exploitability referred to quantities of water 
that could be used or to notions of commercial viability.

128. Furthermore, the issue was raised as to whether, 

 

such aquifers was deemed warranted.

in draft article 2 (b), the view was expressed that it was 
unclear why the aquifers had to be associated with spe-

-



 

would adequately cover the case of an aquifer located 
in a disputed territory, a situation which would require 

be adopted by the States concerned.

convention, mention was made of the need to include 
more principles than those contained in the 1997 Conven-
tion, especially in the area of environmental protection 

human needs was deemed to be one of the major princi-
ples that merited enunciation in the draft. Some principles 

-
acteristics. It was also stated that the principles of equi- 

-

the draft articles. Nonetheless, the point was also made 
that incorporation of those principles had to be approached 

was stated that the preventive measures mentioned should 

system State per se, carry out activities that could have an 

-
tion to prevent harm to the aquifer itself, and not to the 

-

only be discussed once the context had been adequately 

required the presence of proof that a certain level of harm 

had in mind.

136. Furthermore, some concern was expressed that 

applicable to the problems posed by the non-sustainable 

time, the level of economic development, etc., and that it 
-

point was also raised that perhaps a lower threshold than 

much more vulnerable to pollution than surface waters.

-

to cover a different situation than the one described in 

provision.

inter alia, refer to the 

139. In relation to the issues of liability and dispute set-

second report, it was stated that compensation would 
probably never be an adequate remedy and that there-

-

-

arise. It was also stated that a State which had impaired the 

to do more than merely discuss the question of compensa-
-

tion, the situation could raise the issue of responsibility if 

the Special Rapporteur, best dealt with under the topic of 

out of acts not prohibited by international law.

reference to environmental protection and sustainable 
-
-

debated and included in article 8 of the 1997 Convention. 

of draft article 5.

stated that its content seemed to be implicitly included 

defense and security could be incorporated, inspired per-
haps by article 31 of the 1997 Convention.



 

-

needs, compensation would be due. However, the point 
was also made that vital human needs were not  

 

system States concerned to address the priority of uses.

3. SPECIAL RAPPORTEUR’S CONCLUDING REMARKS

scarcity of State practice, the Special Rapporteur indi-
cated that he would do his best to extract such practice 
from the international cooperation efforts for the proper 

-

144. The Special Rapporteur stressed his full support 
-
-

torical, political, social and economic characteristics of 

attained on major aspects of the substance. He reiterated 
-

lated as draft articles and that reference was frequently 
made to a draft convention, he did not preclude any pos-
sible form.

of experts.

draft article 1 was most useful. He also felt that an aquifer 
which is not currently exploited but could be exploited in 

Special Rapporteur explained that not all subterranean 

-

explanation could be provided in the commentary.

only in relation to transboundary aquifers but also in rela-
tion to transboundary harm, merited due consideration.

150. The Special Rapporteur was not certain if a sepa-

formations.

system, the Special Rapporteur was of the view that other 

topic of international liability.

-

draft article 4, and the permanent destruction of aquifers, 

beyond a certain level, the rock formation lost its capac-

different perspectives. The Special Rapporteur recalled 

international watercourses.331

The Commission also took the same position when it 
adopted draft article 3 on the prevention of transbounda- 

332 Furthermore, 
he recalled that the Commission had recommended the 

would thus be required to modify the threshold. He wel-

154. In relation to draft article 2 (b), he concurred with 
-

Convention, the Special Rapporteur was of the view that 
the Commission, as the drafter of the instrument, was 
called to provide such an answer.

156. Several members had referred to the relationship 
between different kinds of uses in draft article 7. The Spe-

-

purposes and for recreational purposes, the former should 
be accorded priority.

157. The Special Rapporteur also stated that he would 
refer to and if appropriate take into account the water 
rules which the International Law Association would be 

331  , vol. II (Part Two), p. 89.
332  See footnote 322 above.



 

158. The Commission, at its thirtieth session, in 1978, 
included the topic “International liability for injurious 

-

Mr. Robert Q. Quentin-Baxter Special Rapporteur.333

159. The Commission, from its thirty-second session, 
held in 1980, to its thirty-sixth session, held in 1984, 

Rapporteur.334

basis and schematic outline for the topic and contained 

was set out in the Special Rapporteur’s third report to the 

draft articles were proposed in the Special Rapporteur’s 

They were considered by the Commission, but no deci-
335

160. The Commission, at its thirty-seventh session, in 

the topic. The Commission received 12 reports from the 
Special Rapporteur from its thirty-seventh session to its 

336

333

consider, in a preliminary manner, the scope and nature of the topic. 
, vol. II (Part 

Two), pp. 150–152.
334

report: , vol. II (Part One), document A/CN.4/334 and 
Add.1 and 2, , vol. II (Part One), 

 

report: , vol. II (Part One), document A/CN.4/373, 
, vol. II (Part One), document 

A/CN.4/383 and Add.1, p. 155.
335 The Commission, at the same thirty-sixth session, also had before 

-

the schematic outline, , vol. II (Part One), document A/
-

vey of State practice relevant to international liability for injurious con-
Year

, vol. II (Part One), Addendum, document A/CN.4/384, 

relevant to the topic of “international liability for injurious consequences 
Yearbook … 

, vol. II (Part One), document A/CN.4/471, p. 61.
336 For the 12 reports of the Special Rapporteur, see preliminary 

report: , vol. II (Part One), document A/CN.4/394, 
, vol. II (Part One), document 

, vol. II (Part 

161. At its forty-fourth session, in 1992, the Commis-

taken and the possible direction of the future work on the 
topic.337 On the basis of the recommendation of the Work-

-

with remedial measures.338 The Commission decided, in 
-

-

of the Special Rapporteur and the discussions held, over 
the years, in the Commission and make recommenda-

a report,339 which provided a complete picture of the topic 

commentaries thereto.

163. At its forty-ninth session, held in 1997, the Com-
-

prohibited by international law to consider how the Com-
mission should proceed with its work on this topic.340 It 
reviewed the work of the Commission on the topic since 

remained unclear due to such factors as conceptual and 

 

, 
 

report: , vol. II (Part One), document A/CN.4/428 and 
, vol. II (Part One), docu- 

, vol. II (Part 
, 

Year

report: , vol. II (Part One), document A/CN.4/468, 
, vol. II (Part One), docu-

ment A/CN.4/475 and Add.1, p. 29.
337 See , vol. II (Part Two), document A/47/10, 

338 For a detailed recommendation of the Commission see , 
paras. 344–349.

339 , vol. II (Part Two), Annex I, p. 100.
340  , vol. II (Part Two), p. 59, para. 162.



 

henceforth these issues should be dealt with separately.

prevention under the subtitle “Prevention of transboundary 
341 The General Assem-

-
lution 52/156. At the same session, the Commission 
appointed Mr. Pemmaraju Sreenivasa Rao Special Rappor-
teur for this part of the topic.342 The Commission, from its 

2000, received three reports from the Special Rapporteur.343

-

ities.344

activities,345

the topic. Furthermore, the Commission recommended 
to the General Assembly the elaboration of a convention 
on the basis of the draft articles.346

56/82, requested the Commission to resume its considera-

the interrelationship between prevention and liability, and 

and comments by Governments.

-
mission resumed its consideration of the second part of 

-

acts not prohibited by international law to consider the 
conceptual outline of the topic.347 The report of the Work-

348

topic “International liability for injurious consequences 

(international liability in case of loss from transboundary 

views on its scope and the approaches to be pursued. The 

appointed Mr. Pemmaraju Sreenivasa Rao Special Rap-
porteur for the topic.349

-

341  , para 168 (a).
342  
343 For the three reports of the Special Rapporteur, see preliminary 

report: , vol. II (Part One), document A/CN.4/487 and 
, vol II (Part One), docu-

Yearbook … 2000, vol. II 
(Part One), document A/CN.4/510, p. 113. The Commission also had 
before it comments and observations from Governments: Yearbook … 
2000 , 
vol. II (Part One), document A/CN.4/516, p. 169 (received in 2001).

344 , vol. II (Part Two), pp. 20–21, para. 52.
345 , vol. II (Part Two), pp. 146–148, para. 97.
346  , para. 94.
347  Yearbook … 2002, vol. II (Part Two), p. 90, para. 441.
348  , pp. 90–92, paras. 442–457.
349 , p. 90, para. 441.

350 

chairpersonship of Mr. Pemmaraju Sreenivasa Rao to 

debate in the Commission.

169. At the present session, the Commission had before 
it the second report of the Special Rapporteur on the 

-

CN.4/540). The report analysed comments of States on 

as previous debates in the Commission. In his report, the 
Special Rapporteur also submitted a set of 12 draft prin-
ciples.351 The Commission considered the report at its  

 

350  Yearbook … 2003, vol. II (Part One), document A/CN.4/531.
351 The set of the draft principles proposed by the Special Rappor-

teur read as follows:
“1. Scope of application

-
-

activities not prohibited by international law which involve a risk 

consequences.
2. Use of terms

For the purposes of the present draft articles:
(a

(iii) Loss of income from an economic interest directly deriv-

(iv) The costs of measures of reinstatement of the property, or 
natural resources or environment, limited to the costs of 

(b

(

(

(e

occurs and may include a parent company or other related entity 

(f -
ritory or in other places outside the territory but under the jurisdic-

(g -

components of the environment, or where this is not possible, to 
introduce, where appropriate, the equivalent of these components 
into the environment. Domestic law may indicate who will be enti-



(h) “Response me

clean-up. Domestic law may indicate who will be entitled to take 

(i -
wise under the jurisdiction or control of which the activities referred 

(j -
wise under the jurisdiction or control of which transboundary dam-

(k

or the State or States which have jurisdiction or control over any 

(l
likely to be affected and the State of injury.
3. Compensation of victims and protection of environment

1. The main objective of the present principles is to ensure 
that victims are not left entirely on their own, within the limits pre-
scribed under national law, to bear the loss that they may suffer due 

2. The objective is also to ensure that any transboundary dam-

-
ous activities is compensated within the limits and under conditions 

4. Prompt and adequate compensation
Alternative A

that prompt and adequate compensation is available for persons in 
-

ous activity located within its territory or in places under its jurisdic-
tion or control.

ensure that such prompt and adequate compensation is available for 

any State or of the areas beyond the jurisdiction and control of any 

or in places under its jurisdiction or control.

subject to applicable conditions, limitations or exceptions under the 

Alternative B
-

ritory or in places within the jurisdiction and control of a State shall 

persons or environment or natural resources within the territory or 
in places under the jurisdiction and control of any other State or to 
environment or natural resources in areas beyond the jurisdiction 
and control of any State.

2. The liability of the operator is subject to applicable condi-

5. Supplementary compensation
1. The States concerned shall take the necessary measures to 

-

-

class of operators, earmarked State funds or a combination thereof.

The States concerned shall take the necessary measures to ensure 
that the operator establishe

Secretariat.352

170. 

chairpersonship of Mr. Pemmaraju Sreenivasa Rao to 
examine the proposals submitted by the Special Rappor-

 

compensation.
7. Response action

1. States shall require all operators involved in the conduct of 

-

all potentially affected States.
2. In the event that the operator fails to take the required 

appropriate, in consultation with the States likely to be affected, 

8. Availability of recourse procedures
1. The States concerned shall ensure the availability of prompt, 

adequate and effective administrative and judicial remedies to all 

2. States shall ensure that such remedies are no less prompt, 
adequate and effective than those available to their nationals and 
include access to such information as is necessary to exercise their 

3. Each State shall ensure that its courts possess the necessary 
competence to entertain such claims for compensation.
9. Relationship with other rules of international law

law with respect to the international responsibility of States.
10. Settlement of disputes

-
tion, arbitration or judicial settlement.

of dispute settlement, that is, (a) submission of the dispute to the 
International Court of Justice or (b) arbitration.

1. States shall cooperate in the development of appropriate 

response measures to be followed in respect of a particular class 

measures to be provided.

compensation funds to provide supplementary compensation in the 
-
-

national industry-based funds.
12. Implementation

-
istrative measures that may be necessary to implement the above 
provisions.

-
ity, domicile or residence.

3. States shall cooperate with each other to implement the pro-

352

by international law (international liability in case of loss from trans-
Yearbook … 2004, 

vol. II (Part One), document A/CN.4/543.

26 and 27 May and 1, 2 and 3 June 2004. The Commis-
sion also had, as an informal document, the survey of



 

draft principles submitted by the Special Rapporteur and 

in its report (A/CN.4/661 and Corr.1) be referred to the 

171. 
Commission received the oral report of the Chairperson 

of a preamble.

172.  the 
-
-

ciples on the allocation of loss in the case of transbounda-

below).

173. 
Commission decided, in accordance with articles 16 and 

the Secretary-General, to Governments for comments and 
observations, with the request that such comments and 
observations be submitted to the Secretary-General by 1 
January 2006.

174. 
Commission expressed its deep appreciation for the out-

-
raju Sreenivasa Rao had made to the treatment of the topic 

-

aspect of the topic.

1. TEXT OF THE DRAFT PRINCIPLES

175. The text of the draft principles adopted by the 

Draft principles on the allocation of loss in the case of 
*

 

Noting 

Noting

…

b

c

e

*

the comments and observations of Governments. In the event that the 
Commission has to prepare a draft framework convention, the exercise 

relationship between the draft convention and other international in-
struments.



international law.

2. TEXT OF THE DRAFT PRINCIPLES WITH COMMENTARIES 
THERETO

176. The text of the draft principles on the allocation of 
-

ardous activities with commentaries thereto adopted by 

are reproduced below.

Draft principles on the allocation of loss in the case 

-
ble. It places the draft principles in the context of the rel-
evant provisions of the Rio Declaration on Environment 
and Development (Rio Declaration) 353 -
cally recalls the Draft Articles on the Prevention of Trans-

354

even if the relevant State fully complies with its preven-

other incidents may nonetheless occur and have trans-
boundary consequences that cause harm and serious loss 
to other States and their nationals.

*

the comments and observations of Governments. In the event that the 
Commission has to prepare a draft framework convention, the exer-

the relationship between the draft convention and other international 
instruments.

353 
(United Nations publica-

, resolution 1, Annex I.
354 See footnote 322 above.



 

(3) It is important, as the preamble indicates, that 
those who suffer harm or loss as a result of such inci-

those losses and are able to obtain prompt and adequate 
compensation.

(4) These draft principles establish the means by which 
this may be accomplished.

for compensation may be provided under international 

-

appropriate.

(6) The draft principles are therefore intended to con-
tribute to the further development of international law in 

(7) The preamble also makes the point that States are 

responsibility and any claim that may lie under those rules 

has proceeded on the basis of a number of basic under-
-

a
b

be without prejudice to the relevant rules of State respon-
sibility adopted by the Commission in 2001.355 Secondly, 

aspects should be the same as the scope of the draft arti-

activities, which the Commission also adopted in 2001.356 

-
boundary harm should be employed. The Commission 

the issues associated with that topic are different and have 
their own particular features, the Commission came to the 
conclusion that they require separate treatment.357 Thirdly, 

policy considerations: (a) that while the activities con-
-

-
pensation for the innocent victims in the event that such 

b) that 

place over and above those contemplated in the draft arti-
cles on prevention. 

355 See footnote 4 above. 
356 See footnote 322 above. 
357 See Yearbook … 2002, vol. II (Part Two), p. 91, para. 447.

an exception and accepted essentially in the case of outer 
-

the present draft principles should be attached primarily 
to the operator, and that such liability would be without 

other policy considerations. However, it is equally rec-

 
The important point is that the person most in command 
or other persons or entities as appropriate may also be 
held liable. 

(10) Fifthly, it may be noted that there is a consensus 

be particularly important if the concept of limited liability 

residual character, it is not considered necessary to prede-
termine the shares of different actors and precisely iden-

law, duties of prevention and these entail certain mini-
358

-
boundary impact assessments, as appropriate, to evaluate 

-
mary liability on the operator, in other words, does not in 

of prevention under international law. 

cases the substantive or applicable law to resolve com-
pensation claims may involve either civil liability or crimi- 
nal liability or both, and would depend on a number of 
variables. Principles of civil law, common law or private 

arise and the applicable law and procedures. 

(12) Finally, on the form of instrument, different views 

358 Birnie and Boyle have observed in respect of the draft articles 

-

, 2nd ed., Oxford University 
Press, 2002, p. 113.



and thereby be a counterpart in form as well as substance 
to the draft articles on prevention.

(13) On the other hand, it has been pointed out that, as 

are more appropriately cast as draft principles. The dif-

may require the adoption of different approaches with 

systems. Further, the choices and approaches adopted 
-

concerned.

(14) On balance, the Commission concluded that rec-

-
visions is more likely to be met if they are cast as recom-
mended draft principles. But as noted in the footnote to 

-

-
tions of Governments.

Noting

Noting

…

Commentary

to the General Assembly sets of draft articles without a 

-
mission has submitted a draft preamble. This was the case 
with respect to the draft convention on the elimination of 
future statelessness and the draft convention on the reduc-
tion of future statelessness,359 the draft articles on the 
nationality of natural persons in relation to the succession 
of States,360 as well as with respect to the draft articles on 
prevention.361 

(2) As noted in the introduction, the  preambular 

and 16 of the Rio Declaration.362 The need to develop 

the victims of pollution and other environmental dam-

reiterates Principle 22 of the Declaration of the United 
Nations Conference on the Human Environment (Stock-
holm Declaration).363 Principle 16 of the Rio Declaration 

-

(3) The -
tory. It links the present draft principles to the draft arti-
cles on prevention. The , fourth, and  preambular 

present draft principles.

(4) The 
draft principles do not affect the responsibility that a State 

 
tory. The 

eighth

last -

359  , vol. II, document A/2693, p. 143.
360  , vol. II (Part Two), document A/54/10, p. 20, 

para. 47.
361  See footnote 322 above.
362 See footnote 353 above.
363  

 (United Nations publication, Sales No. E.73.
II.A.14), part one, chap. I.



 

Commentary

(1) The draft principle on the scope of application is 

the 2001 draft articles on prevention of transboundary 

364 The interrelated nature 

particular emphasis in the context of the work of the Com-
mission.365

one State by activities situated in another State. 

scope of the present draft principles are those that involve 

occasion when it happens.

of the evolution of the topic on international liability to 
specify a list of activities with an option to add or delete 
items to such a list. As with the draft articles on pre-
vention, the Commission opted to dispense with such 

not without problems and functionally it is not consid-
ered essential. Any such list of activities is likely to be 
under-inclusive and would quickly need review in the 

-

context and the manner of operation. It is felt that it is dif-

principles are already the subject of the requirement of 

(4) Moreover, it is always open to States to specify 

366 

364  See footnote 322 above.
365

-

fourth session, in 2002, Yearbook … 2002, vol. II (Part Two), p. 91, 
paras. 447–448.

366 -
ities which come under their scope: the Convention on the Protection of 

-

(5) The phrase “activities not prohibited by international 
-

-
a) such activities are not 
b) such activities involve 

) such harm must be 
) the transboundary harm must be 

-
quences. All these elements—the element of human cau-

the physical element—as adapted from, and explained in 
the context of, the draft articles on prevention have been 
preserved.367

(6) This particular phrase “activities not prohibited by 
-

-

especially those which, because of their nature, present 
certain risks. However, in view of the entirely different 
basis of liability for risk and the different nature of the 

may assume, the Commission decided to address the two 
subjects separately.368 That is, for the purpose of the draft 
principles, the focus is on the consequences of the activ-
ities and not on the lawfulness of the activity itself. 

(7) The present draft principles, like the draft articles 
on prevention, are concerned with primary rules. Accord-

-

implication that the activity itself is prohibited.369 In such 

the installations or sites for the partial or complete disposal of solid, liq-

See also Directive 2004/35/CE of the European Parliament and of the 

, No. L 143, 30 April 2004, p. 56.
367 See 

pp. 149–151 (commentary to draft article 1).
368 See Yearbook  , vol. II, document A/9010/Rev.1, p. 169, 

para. 38.
369 See 

national Law,  
A. E. Boyle, “State responsibility and international liability for injurious 
consequences of acts not prohibited by international law: a necessary 

, vol. 39 

, London, Graham and Trotman/Martinus 

-
-

ties) by Special Rapporteur Pemmaraju Sreenivasa Rao, Yearbook … 
, vol. II (Part One), document A/CN.4/501, paras.  



a case, State responsibility could be invoked to implement 

responsibility or duty of the operator.370 Indeed, this is 

prevention.371 

-
mentation of the duties of prevention. Transboundary 

State responsibility. For instance, there could be situa-
tions where the preventive measures were followed but in 
the event proved inadequate or where the particular risk 

-
372 In other 

words, transboundary harm could occur accidentally or 
-

accumulated adverse effects over a period of time. This 
-

incurred, claims in the latter case are not commonplace.373 

 (9) The focus of the present draft principles is on dam-

-
, vol. 34 (1988), 

, 
-

tional

, vol. 32, No. 1 (1961), 

Polish Yearbook of International Law, 
vol. 20 (1993), pp. 91–112.

370 See P.-M. Dupuy, 
, Paris, Pedone, 

System of the Law of Nations: State Responsibility, 
Part I -

Mahmoudi (eds.), 
 , Dordrecht, Martinus Nijoff, 

Bitar, 
 

, Paris, Pedone, 1997, pp. 79–138. However, different standards 
of liability, burden of proof and remedies apply to State responsibility 
and liability. See also P.-M. Dupuy, “Où en est le droit international de 

A. Berwick, 

Georgetown International 
, vol. 10, No. 2  

P.-M. -
tionale des États dans ses rapports avec la protection internationale de 

Les hommes 

, Paris, Frison-Roche, 1998, pp. 269–282.
371 See Yearbook … 2002, vol. II (Part Two), p. 90, para. 443.
372 , para. 444.
373 See P. Wetterstein, “A proprietary or possessory interest: A Con

-

, Oxford, Clarendon 

ary Damage in International Law
pp. 19–105 and 113–182. 

However, where there is failure to perform those due 

may also be made in addition to claims for compensation 

(10) The second criterion is that activities covered in 

a) of the 
-

374 
Thus, the term refers to the combined effect of the prob-

its injurious impact. It is, therefore, the combined effect 

“
375 The harm must lead 

to a real detrimental effect on matters such as, for exam-
ple, human health, industry, property, environment or 

-

activities within their own territories, States have impacts 

-
erable and do not fall within the scope of the present draft 
principles.

(12) The third criterion is related to the transboundary 

places under the jurisdiction or control of a State other 
than the State in which the activity is carried out. Thus 
three concepts are covered by this criterion, namely “ter-

376 The activities 
must be conducted in the territory or otherwise under the 
jurisdiction or control of one State and have an impact in 
the territory or in other places under the jurisdiction or 
control of another State.

(13) The fourth criterion to delimit the scope of the 

in question. Thus, transboundary harm caused by State 

excluded from the scope of the topic.377 

(14) Finally, the draft principles are concerned with 

context, the reference to the broader concept of trans-
boundary harm has been retained where the reference is 

374 
(para. (1) of the commentary to art. 2).

375  (para. (4) of the commentary to art. 2).
376 , pp. 150–151 (paras. (7)–(12) of the commentary to art. 1).
377  p. 151 (paras. (16) and (17) of the commentary to art. 1).



 

only to the risk of harm and not to the subsequent phase 

employed to refer to the latter phase. The notion of “dam-
 

ry harm which occurred. The term also has the advan-

378

to stress the transboundary orientation pursued for the 
scope of the present draft principles. The phrase “in rela-

principle of prompt and adequate compensation.

378 ) of the Basel 

) of the Protocol on Civil Liability and Com-
-

-
-

-

and article I (a) of the Convention on the international liability for dam-

-
-

amend the International Convention on Civil Liability for Oil Pollu-

, Oxford, Clarendon Press, 
-

of Seabed Mineral Resources. 

 

Protocol to amend the Vienna Convention on civil liability for nuclear 

-

July 1960, as amended by the Additional Protocol of 28 January 1964 
and by the Protocol of 16 November 1982.

-

-

b

c

e

Commentary

-
sation, should reach a certain threshold and that in turn 

-
ples. For example, the Trail Smelter award was concerned 

the smelter at the Trail.379 The  award dealt 
with only serious injury.380 A number of conventions have 

claims.381

instruments and domestic law.382

379 Trail Smelter (see footnote 204 above), p. 1970.
380 v.

(Sales No. 1963.V.3), p. 281.
381 -

-

Watercourses.
382  See, for example, article 5 of the draft convention on industrial 

Inter-American Juridical Committee in 1965 (OAS, 
, 4th ed. rev. 

-

Rivers (International Law Association,

Sustainable Development of Waters (tenth draft, February 2004) (Inter-
national Law Association, 



both factual and objective criteria, and a value determi-
nation. The latter is dependent on the circumstances of 
a particular case and the period in which it is made. For 

have considered that deprivation as tolerable. But some 
-

sensitivity of the international community to air and water 

(3) 

-

 

(4) Thus, in 
includes loss of life or personal injury. There are exam-
ples in domestic law383 and in treaty practice.384 Even 

(OECD, , Paris, 1986, p. 142, reprinted 

-
tion, between the Government of the United States and the Govern-

Treaty Series, 

the United Mexican States and the United States of America on Coop-
eration for the Protection and Improvement of the Environment in the 

, vol. 1352, No. 22805, 
p. 73, reproduced in ILM, vol. 22, No. 5 (September 1983), p. 1025). 

 

States, vol. 2, St. Paul (Minnesota), American Law Institute Publishers, 
1987, pp. 111–112.

383 Germany’s Environmental Liability Act, for example, covers 
anybody who suffers death or personal injury. Finland’s Act on Com-

Code, and Denmark’s Act on Compensation for Environmental Dam-

384

(k

k) 
of the Protocol to amend the Vienna Convention on civil liability for 

of 29 July 1960, as amended by the Additional Protocol of 28 Janu-

-

a  
(b

-

-

-
ronmental injury, which do not directly address injury to 

385 Those 

entirely exclude the possible submission of a claim under 
386

(5) In , 

and immovable property. There are examples at domestic 
law387 and in treaty practice.388 For policy considerations, 

Basel Protocol on Liability and Compensation for Dam-
-

ardous Wastes and their Disposal, article 2 (7) (b) of the 

(d) (ii) of the Protocol on Civil Liability and Compen-

of Industrial Accidents on Transboundary Waters contain 
provisions to this effect.

-
-

proprietary interests which involve loss of life or personal 

personal injury or aspects of pure economic loss sustained 

connection, a distinction is often made between conse-
quential and pure economic losses.389

-

itself or property held under the control of the operator, at the site of the 

385 Directive 2004/35/CE of the European Parliament and of the 

386 -

387 For example, Finland’s Act on Compensation for Environmental 
-
-

388 See examples in footnote 384 above.
389 See B. Sandvik and S. Suikkari, “Harm and reparation in inter-

-
Liability for 

Assessment, 
See also the eleventh report on international liability for injurious con-



 

(7) Consequential economic losses are the result of 

-
sonal injury. For example, under section 2702 (b) of the 
United States Oil Pollution Act, any person may recover 

the destruction of, real or personal property which shall be 
recoverable by a claimant who owns or leases such prop-
erty. The subsection also provides that any person may 

* due to the injury, destruction, 
390 Simi-

larly, section 252 of the German Civil Code provides that 

 
391 There are 

therefore different approaches on compensation for loss 

-
ardous activity directly causes serious loss of income for 
a victim, the State concerned would act to ensure that the 
victim is not left to bear the loss unsupported.

(8) On the other hand, pure economic loss is not linked 

a seacoast may immediately lead to lost business for the 

incident. Such occurrences have led to claims for pure 
economic loss without much success. However, some 

b) 
of the United States Oil Pollution Act provides that any 

loss of prof
* due to the injury, 

392 Finland’s 

covers pure economic loss, except where such losses are 

390  
, 

2001, p. 694.
391 See, for example, article I (1) (k) of the Vienna Convention on 

any caused by the impairment of the environment, if permitted by the 
 

cle 1 (f) of the Convention on Supplementary Compensation for Nuclear 

loss, other than any caused by the impairment of the environment, if 

Article I.B.vii) of the Protocol to amend the Convention on Third Party 

by the Additional Protocol of 28 January 1964 and by the Protocol of 

-

 or 2 above insofar as not included in those sub-

392  See footnote 390 above.

Code also provides for pure economic loss. Pure eco-
nomic loss not caused by criminal behaviour is compen-

economic loss and reasonable costs for preventive meas-
ures or for the restoration of the environment. On the 
other hand, the Environmental Liability Act of Germany 
does not cover pure economic loss.393

(9) Article 2 ( ) (iii) of the Protocol on Civil Liability 
-

boundary Effects of Industrial Accidents on Transbounda- 
ry Waters and article 2 (2) ( ) (iii) of the Basel Protocol 

from an economic interest in any use of the environment, 
incurred as a result of impairment of the environment, 

394

(10)  also covers property which 

-
-

servation or natural beauty. The Convention for the pro-

395 Not all 

393

 
A. Boyle, 

, Oxford University Press, 
2002, pp. 223–242.

394 See also article I (1) (k) of the Vienna Convention on civil lia-

-

-
nomic interest in any use or enjoyment of the environment, incurred 

-

an economic interest in any use or enjoyment of the environment, 

of the Protocol to amend the Convention on Third Party Liability 

Additional Protocol of 28 January 1964 and by the Protocol of 16 

-
est in any use or enjoyment of the environment, incurred as a result 

395 
Convention as:

– monuments: architectural works, works of monumental sculp-

-



396

primary considerations in times of peace as well as in 

Convention for the Protection of Cultural Property in the 
 

tarian law prohibits commission of hostilities directed 
-

397

(12)  is concerned with questions 
per se. This is 

-

the environment per se, it is not easy to establish stand-

nis omnium) not open to private possession, as opposed 
to res nullius, 
but open to private possession. A person does not have 

398 Moreover, it is not always 

aesthetic values or be injured as a consequence for pur-

– sites: works of man or the combined works of nature and of man, 
-

Convention 

-

export and transfer of ownership of cultural property. See also the 

396 See also article 1 (2) of the Convention on the Protection and Use 
of Transboundary Watercourses and International Lakes.

397 See article 53 of the Protocol additional to the Geneva Con-

-

War on Land, particularly Convention IV (articles 27 and 56 of the 

annex to Conventions II and IV of 1899 and 1907) and Convention 
-

1954 for the Protection of Cultural Property in the Event of Armed 

398 In Burgess v. M/V Tamano

1973, US District Court, Maine, , vol. 370 (1973), 
p. 247).

property in trust, and usually public authorities and more 

to pursue claims.399

(13) to  deal with claims that 

b
They may all be treated as parts of one whole concept. 

400

-

the purposes of the present draft principles. It helps to put 
into perspective the scope of the remedial action required 

401

(14) b -

exclusively to natural resources, such as air, soil, water, 

could embrace environmental values also. The Commis-

of the landscape.402 This includes the enjoyment of nature 

399 Under the United States Comprehensive Environmental 
Response, Compensation and Liability Act of 1980 (CERCLA), United 
States Code Annotated, title 42, chapter 103, sections 9601 et seq
Clean Water Act of 1977, 
Oil Pollution Act of 1990 (see footnote 390 above), sections 2701 et 
seq

400 See, for example, the Convention on Civil Liability for Dam-

para. (7) ( -
trial Accidents (art. 1 (

-
ities (CRAMRA) (art. 8 (2) (a), (b) and (

-
posal (art. 2 (2) (

of Industrial Accidents on Transboundary Waters (art. 2 ( ) (iv)–(v)).
401 See the Communication from the Commission to the Council 

and Parliament and the Economic and Social Committee: Green Paper 

1993, p. 10. See also article 2 of Directive 2004/35/CE of the European 

above).
402

to biodiversity, see M. Bowman, “Biodiversity, intrinsic value and the 

A. Boyle, (footnote 393 above), pp. 41–61. Article 2 of the 
 

delineated areas which constitute the habitat of threatened spe-



 

because of its natural beauty and its recreational attrib-
utes and opportunities associated with it. This broader 

of the present draft principles.403

holistic approach is, in the words of the ICJ in the 
case:

prevention are required on account of the often irreversible character of 

404

-

-

(17) Thus, while the reference in b  to 

embraces the familiar concept of environment within a 
protected ecosystem,405 the reference to “the characteristic 

of a broader concept of environment.406

403 -

, 
2003, pp. 876–878.

404 
, p. 7, at p. 77, para. 140. The Court in this connec-

the concept of sustainable development.
405 -

-

Antarctic Mineral Resource Activities (CRAMRA):
-

harm to atmospheric, marine or terrestrial life, beyond that which is 

pursuant to this Convention.
-

tection to the Antarctic Treaty.
406

non-exhaustive list of components of the environment which includes: 
“natural resources both abiotic and biotic, such as air, water, soil, fauna 

Effects of Industrial Accidents refers to the adverse consequences of 

-

and Use of Transboundary Watercourses and International Lakes says 
that “effects on the environment include effects on human health and 

 

also article 2 of Directive 2004/35/CE of the European Parliament and 

(18) 
to the environment would take. This would include “loss 

loss. This entails diminution of quality, value or excel-

from an economic interest in any use of the environment, 
incurred as a result of impairment of the environment may 

(19) It may be noted that the reference to “costs of rea-
, 

subpara
 are modern concepts. These elements of dam-

noted by one commentator, “there is a clear shift towards a 
per se, rather 

407 
 makes it clear that reasonable costs 

of measures of reinstatement are reimbursable as part of 
claims of compensation in respect of transboundary dam-

importance of such measures, but has left it to domestic 
law to indicate who may be entitled to take such measures. 
Such measures have been described as any reasonable 

destroyed components of the environment or, where this is 
not possible, to introduce, where appropriate, the equiva-
lent of these components into the environment.408

-
cate that the costs of such measures should not be exces-

the measure. In the  case, the First Circuit 
of the United States Court of Appeals stated:

407 -
 

(footnote 393 above) pp. 149–189, at p. 167.
408 k) (iv) of the Vienna 

2 (2) of the Protocol to amend the Convention: “the costs of measures 
of reinstatement of impaired environment, unless such impairment is 

-
f) (v): “loss 

the Protocol to amend the Convention on Third Party Liability in the 

Protocol of 28 January 1964 and by the Protocol of 16 November 1982 
(article I.B.vii)): “the costs of measures of reinstatement of impaired 

-
ures are actually taken or to be taken, and insofar as not included in 

-

to costs of reasonable measures of reinstatement actually undertaken 
) (iv) and ( ) of the Basel 

articles 2, 7 (

(2) ( ) (iv) and (g) of the Protocol on Civil Liability and Compensation 
-

dents on Transboundary Waters.



-

factors as technical feasibility, harmful side effects, compatibility with 

the extent to which efforts beyond a certain point would become either 
redundant or disproportionately expensive.409

(21)  includes costs of reasonable 
response measures as admissible claims of compensation 

-

measures, but has left it to domestic law to indicate who 
may be entitled to take such measures.410 Such measures 
include any reasonable measures taken by any person 

-
ronmental clean-up. The measures of response must be 
reasonable.

(22) c

another State. This concept is based on the well-accepted 
notions of territory, jurisdiction and control of a State. In 

other places outside the territory but under the jurisdiction 
or control of a State other than the State in the territory 
or otherwise under the jurisdiction or control of which 

-
ter whether or not the States concerned share a common 

conducted under the jurisdiction or control of a State on 

territory of another State or in places under its jurisdiction 
or control.

409 , et al. v. , et al., 
628 F.2d, p. 652, United States Court of Appeals, First Circuit, 1980. 

P. Kröner (ed.), , 
London, Graham and Trotman, 1993, p. 72.

410 k) (vi) of the Vienna 

2 (2) of the Protocol to amend the Convention: “the costs of preven-

article 1 (f) (vi): “the costs of preventive measures, and further loss 

29 July 1960, as amended by the Additional Protocol of 28 January 
1964 and by the Protocol of 16 November 1982, article I.B.vii): “the 

emitted by any source of radiation inside a nuclear installation, or emit-
-

See also article 2 (2) (c) (v) and (d) of the Basel Protocol on Liability 
-

) and (9) 

) (v) and (h) of 

by the Transboundary Effects of Industrial Accidents on Transboundary 
Waters.

control an activity covered by these draft principles is 
conducted, from a State which has suffered the injurious 
impact. Different terms could be used for the purpose of 

draft articles on prevention,411

State in the territory or otherwise under the jurisdiction 
or control of which the activities referred to in article 1 

State on whose territory or in other places under whose 

transboundary harm, and there may be more than one 

in places under the jurisdiction or control of which trans-

not been employed in the present draft principles, but 
have been used at different places in the commentary as 
appropriate.

scope of the present draft principles, there may be victims 

of injury. In the disbursement of compensation, particu-
larly in terms of the funds expected to be made available 

-

such a system.

(25) d

commentary to draft principle 1 above has explained the 

(26) e
-

mand or in control of the activity.

international law. However, the term is employed in 
domestic law412 and in treaty practice. In case of the lat-

operator.413 -

411  See footnote 322 above.
412 For domestic law, see, for example, the 1990 Oil Pollution Act 

liable: (a) a responsible party such as the owner or operator of a ves-

-
tors, whose conduct is the sole cause of injury). See also the United 
States Comprehensive Environmental Response, Compensation and 
Liability Act (footnote 399 above).

413 See, for example, the Convention on third party liability in the 

as amended by the Additional Protocol of 28 January 1964 and by the 



 

-

International Convention on Civil Liability for Pollution 

414 However 

to use or control some instrumentality, thus it may include 

415

416 This 
could include the person to whom decisive power over 

-

such an activity.417 It may also include a parent company 
or other related entity, whether corporate or not, if that 
entity has actual control of the operation.418 An operator 

-
mon article 1 (vi)). See also the Vienna Convention on civil liability for 

and the Convention on the Liability of Operators of Nuclear Ships   
(operator of nuclear ships) (art. II). See also the Convention on Civil 

-

the time of the incident controls the use of the vehicle on board which 

from Exploration for and Exploitation of Seabed Mineral Resources 

 
-

above), which attaches liability on the operator

controls the occupational activity.
414 See 

, Inter-Governmental Maritime Con-

Abecassis and R. L. Jarashow, Oil Pollution from Ships: International, 
, 2nd ed., London, 

ship owner are the Protocol to amend the International Convention on 

 
and the International Convention on Liability and Compensation for 

Substances by Sea (HNS Convention) (art. 7, para. 1).
415

parties on the surface (art. 12).
416

417 See EU Directive 2004/35/CE of the European Parliament and 

 

418 -
tic Mineral Resource Activities (CRAMRA), the primary liability lies 

State could be an operator for purposes of the present 

to establish a connection between the operator and the 
transboundary harm.

Commentary

(1) The main objective of the present draft principles is 
to provide compensation in a manner that is predictable, 
equitable, expeditious and cost-effective. The present draft 

(a) the provision of incentives to the operator and other 
relevant persons or entities to prevent transboundary dam-

b) the promotion of co- 

) the preser-
vation and promotion of the viability of economic activi-
ties that are important to the welfare of States and peoples.

-

compensation has been an essential element from the 
inception of the topic by the Commission. In his sche-
matic outline, Robert Q. Quentin-Baxter also focused on 
the need to protect victims, which required “measures 
of prevention that as far as possible avoid a risk of loss 
or injury and, in so far as that is not possible, measures 

419 The former con-
sideration is already addressed by the draft articles on 
prevention.420

considered necessary but for purposes of the present 
-

with the operator

Area adopted by the International Seabed Authority on 13 July 2000, 
the -

Annex 4, Clause 16).
419 , vol. II (Part One), document A/CN.4/360, 

p. 63 (schematic outline, section 5, paras. 2–3).
420  See footnote 322 above.



421 A 

In the  before the Mar-
shall Islands Nuclear Claims Tribunal established under 
the 1987 Marshall Islands Nuclear Claims Tribunal Act, 
the Tribunal considered questions of compensation in 
respect of the people of Enewetak for past and future loss 

by the people of Enewetak as a result of their relocation 
attendant to their loss of use occasioned by the nuclear 
tests conducted on the atoll.422 In the  liti-

-
ter off Brittany, French administrative departments of 

-

businesses and associations sued the owner of the Amoco 

claims involved lost business. The French Government 

clean-up costs.423

-
-

2004/35/CE of the European Parliament and of the Coun-
-

424 The Con-
vention on Access to Information, Public Participation in 

public environmental interests. Victims may also be those 

-
-

persons to lay claims for restoration and clean-up in case

421 -
nal law, see for example the Declaration of Basic Principles of Jus-
tice for Victims of Crime and Abuse of Power, General Assembly reso-
lution 40/34 of 29 November 1985. See also the Rome Statute of the 
International Criminal Court (art. 79).

422 See ILM, vol. 39, No. 5 (September 2000), pp. 1214 et seq. In 
December 1947, the people were removed from Enewetak atoll to Uje-

acres. On return on 1 October 1980, 43 tests of atomic devices had been 
conducted, at which time 815.33 acres were returned for use, another 
949.8 acres were not available for use, and an additional 154.36 acres 

, p. 1214).
423 See 

. See M. C. Maffei, “The compensa-

, 
London, Graham and Trotman, 1991, p. 381. See also In the Matter of: 

, 

1991.
424 See article

article 12 
of the Directive 2004/35/CE of the European Parliament and of the 

425 For example, under the 

the United States Government, a state, an Indian tribe 
-

prehensive Environmental Response, Compensation and 
Liability Act (CERCLA 1980), as amended in 1986 by 

-

tribes. In some other jurisdictions, public authorities have 

societies to claim restoration costs. In France, some envi-

certain environmental statutes.

(5) The notion of liability and compensation for victims 
-

tion, wherein a common conviction is expressed that:

States shall cooperate to develop further the international law 

or control of such States to areas beyond their jurisdiction.426

(6) This is further addressed more broadly in prin- 
ciple 13 of the Rio Declaration:

-

States shall also cooperate in an expeditious and more determined man-
-

within their jurisdiction or control to areas beyond their jurisdiction.427

(7) The need for prompt and adequate compensation 
should also be perceived from the perspective of achiev-

428 It is a prin-

of pollution control, clean-up and protection measures 
within the costs of the operation of the activity itself. It 

the costs of international trade and investment by subsi-

and the European Union endorses this. However, in 
implementation, the principle thus endorsed exhibits its 

principle is referred to in a number of international instru-

the Rio Declaration:

-

into account the approach that the polluter should, in principle, bear 

425  
(footnote 373 above), pp. 50–51.

426 See footnote 363 above.
427 See footnote 353 above.
428 See H. Smets, “Le principe pollueur-payeur, un principe 

N. de Sadeleer, 
, Bruxelles, Bruylant, 1999, p. 157 et seq.



 

429

(8) In treaty practice, the principle has provided a basis 

-

-

Effects of Industrial Accidents on Transboundary Waters 

Protection and Use of Transboundary Watercourses and 
International Lakes and the Convention on the Trans-
boundary Effects of Industrial Accidents.430

Supreme Court in v. 
,431

India to establish an authority to deal with the situation 

leather tannery industry in the state of Tamil Nadu. In 
that case, it was estimated that nearly 35,000 hectares 

-

tanneries to pay compensation and made the Collector/
-

sible to collect the compensation to be assessed and 
levied by the authority to be established as directed by 
the Court.432

429

United Nations notes:
-

-

in law and practice.

Supplement No. 2 (A/S-19/33), para. 14.
430 -

vention on oil pollution preparedness, response and cooperation, 

Convention on the Protection and Use of Transboundary Watercourses 

2004/35/CE of the European Parliament and of the Council on environ-
-

431 See , vol. 83, p. 2715.
432 v. 

 case (footnote 431 above), see D. Kaniaru, 

, Colombo, South Asia 

(10) However, in the arbitration between France and the 

-
rides, of 3 December 1976, and the Additional Protocol 

pollution by chlorides of 25 September 1991 (France/
Netherlands), the Arbitral Tribunal took a different view 

expressly referred to therein. The Tribunal concluded, in 
its award dated 12 March 2004, that, despite its impor- 

-
sider it pertinent to its interpretation of the Convention.433

(11) In addition, it has been noted that it “is doubtful 

international law, except perhaps in relation to states in 
434

(12) The principle also has its limitations. It has thus 
been noted:

The extent to which civil liability makes the polluter pay for environ-

-
ther reasonably foreseeable nor reasonably avoidable will not be com-
pensated and the victim or the taxpayer, not the polluter, will bear the 

-

-

435

(13) It has also been asserted that the principle cannot 

of India in the subsequent case of 
v. )  further elaborated on 

-

Stockholm Declaration (see footnote 363 above)), the burden of proof 

actions (in this respect the Supreme Court relied on Special Rappor-
teur Pemmaraju Sreenivasa Rao’s preliminary report on prevention 

, vol. 86, p. 812. 
See also v. Prof. M.V. 

 for a reiteration of these principles, www 
nic.in.

433 The Tribunal stated, in the pertinent part: “The Tribunal notes 
-

in several international instruments, bilateral as well as multilateral, 

its importance in treaty law, the Tribunal does not view this principle 

, United Nations, UNRIAA, 

434 See Sands, (footnote 403 above), p. 280, for an illustra-

of OECD and EU.
435 P. W. Birnie and A. E. Boyle, International Law…,  (foot-

note 358 above), pp. 93–94.



436

the nature of the risk and the economic feasibility of full 

437

the environment per se
and adequate compensation. As noted in the commentary 
to draft principle 2 above, such compensation may not 
only include monetary compensation to the claimant but 
certainly allow reimbursement of reasonable measures of 
restoration and response.

per se 

438 This situation 
439

436 , pp. 94–95. See also the survey prepared by the Secretariat of 
-

437 P. W. Birnie and A. E. Boyle, International Law (foot-

-

East European nuclear installations, “Western European Governments, 

438  v. Ministry 
, vol. 3, p. 385, and 

v.
, vol. 3, p. 711.

439 -
Patmos and the 

A. Bianchi, “Harm to the environment in Italian practice: the inter-

(footnote 373 above), p. 103, at 113–129. See also Maffei,  
-
-

(eds.),  (footnote 393 above), p. 191, at 201–204. See also Sands, 
 (footnote 403 above), at pp. 918–922. See also the 1979 Antonio 

 incident and the 1987  incident, IOPC Fund, 

 
Pollution from 
, London, Klu-

wer, 1996, pp. 361–366: the IOPC Fund resolution No. 3 of 17 October 
1980 did not allow the court to assess compensation to be paid by the 

the case (see footnote 423 above), the Northern District 
Court of Illinois ordered Amoco Oil Corporation to pay $85.2 million in 

true that the commune was unable for a time to provide clean beaches 

concluded that the “loss of enjoyment claim by the communes is not a 
 (footnote 423 

consequential harm to the commune by virtue of tourists and visitors 

-

compensation or reimbursement for costs incurred by 
way of reasonable preventive, restoration or reinstatement 
measures. This is further limited in the case of some con-
ventions to measures 

440

(16) The aim is not to restore or return the environment to 

functions. In the process it is not expected to incur expen-
ditures disproportionate to the results desired and such 
expenditures should be cost-effective. Subject to these 
considerations, if restoration or reinstatement of the envi-
ronment is not possible, it is reasonable to introduce the 
equivalent of those components into the environment.441

to undertake measures of restoration or response measures 
may recover the costs later for such operations from the 
operator. For example, such is the case under the Compre-
hensive Environmental Response, Compensation and Lia-
bility Act (CERCLA or Superfund). The Statute establishes 

costs recovered from liable parties, to pay for clean-ups 
if necessary. The United States Environmental Protection 

-
-

dial actions, and either order liable parties to perform the 
clean-up or do the work itself and recover its costs.442

res nullius and 

, at pp. 393–394. See also in the Matter of the People of 
(footnote 422 above), before the Marshall Islands Nuclear 

Claims Tribunal. The Tribunal had an opportunity to consider whether 
restoration was an appropriate remedy for loss incurred by the peo-

United States. It awarded clean-up and rehabilitation costs as follows: 

-

440

and (18)–(21).
441 -

not prohibited by international law of the Special Rapporteur Julio Bar-

(2002), p. 9 et seq., at pp. 225–233.
442 -

above), pp. 177–206, at pp. 183–184.
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d.

Commentary

-
ance with the requirement of “prompt and adequate com-

-
tions that may be placed on such liability should not erode 

fourth, various forms of securities, insurance and industry 

principle 4 express these four elements.

(2) 
-

ures to ensure that prompt and adequate compensation 

-
tory or otherwise under its jurisdiction. The latter part of 

a) of article 6 of the draft arti-

activities, adopted by the Commission in 2001.443 It is, of 
course, assumed that similar compensation would also be 

incident.

(3) Paragraph 2 addresses the second and third require-

require proof of fault and any conditions or limitations to 
such liability should be consistent with draft principle 3, 

-

imposed on the operator or, where appropriate, other per-
son or entity. The second sentence requires that such lia-
bility should not require proof of fault. The third sentence 

443  

conventions to subject liability to certain conditions or 
limitations. However, to ensure that such conditions and 
exceptions do not fundamentally alter the nature of the 
requirement to provide for prompt and adequate com-

conditions or exceptions should be consistent with the 
requirement of prompt and adequate compensation in 
draft principle 3.

(4) Paragraph 3 provides that the measures provided by 

operator or, where appropriate, another person or entity, 
-

of compensation.

(5) Paragraph 4

point that the action a State is required to take would 
involve a collection of various measures.

(6)  provides that in the event the measures 

-

prompt and adequate compensation, the last three para-

to continuously review its domestic law to ensure that 

and adequate compensation, but it provides that the State 

resources are available.

(7) The emphasis in  is on all “neces-
-

without prejudice to any  payments to be made 

 
the victims.

(8) In addition, for the purpose of the present draft prin-

upon it under draft articles on prevention, particularly 
draft article 3.444 In the context of the present draft prin-

not contemplated. This is, however, without prejudice to 
claims that may be made under the law of State respon-
sibility and other principles of international law.

(9) In this connection,  focuses on the 
requirement that the State should ensure payment of ad-
equate and prompt compensation. The State itself is not 

444  , p. 153.



and consensus in the international community: as part 

within its jurisdiction and control, it is widely expected 
that States make sure that adequate mechanisms are also 
available to respond to claims for compensation in case of 

(10) As noted in the commentary to draft principle 3, 

example, in principle 22 of the Stockholm Declaration 
and principle 13 of the Rio Declaration.445 While these 

of the international community.446

principle could also be traced back to the Trail Smelter 
arbitration.447

behalf of the private company, the basic principle estab-
lished in that case entailed a duty of a State to ensure pay-
ment of prompt and adequate compensation for any trans-

(12) Paragraph 2
-

sition of liability on the operator or, where appropriate, 
other person or entity. The commentary to draft principle 1 

-
448 to the operator of the instal-

lation. There are, however, other possibilities. In the case 
of ships, it is channelled to the owner, not the operator. 
This means that charterers—who may be the actual opera-
tors—are not liable under, for example, the Protocol to 
amend the International Convention on Civil Liability for 

-

445 See above footnotes 363 and 353, respectively. See also the 

of UNEP at its sixth special session, 
(A/55/25), Annex I, 

-
ment and Periodic Review of Environmental Law for the First Decade 

Implementation of the World Summit on Sustainable Development, A/
CONF.199/20, resolution 2 of 4 September 2002, Annex.

446

but the evidence of consensus support provided by the Rio Declara-
 

(P. W. Birnie and A. E. Boyle, International Law…,  (foot-
note 358 above), p. 105).

447  See footnote 204 above.
448

-

of International Law, vol. 16 (see footnote 369 above), p. 196). On this 
-

, vol. 14 (1965), p. 1189, at pp. 1215–1218.

importers and disposers are all potentially liable at dif-

the party with the most effective control of the risk at the 
time of the accident or the most effective ability to pro-
vide compensation is made primarily liable.

-
mentary to draft principle 3 above, its own limitations 

-
tional law.

(14) Paragraph 2 also provides that liability should not 

activities, the subject of the present principles, involve 
complex operations and carry with them certain inher-

should not be required and that the person should be held 
liable even if all the necessary care expected of a prudent 

-
449 In any case, the 

present proposition may be considered as a measure of 
-

bility has been adopted as the basis of liability in several 
-

ments, it is provided for in article 4 of the Protocol on 

by the Transboundary Effects of Industrial Accidents on 
Transboundary Waters, article 4 of the Basel Protocol on 

their Disposal and article 8 of the Convention on Civil 

to the Environment.

(15) There are several reasons for the adoption of strict 
liability. It relieves claimants of the burden of proof for 

-
nical industrial processes and installations. It would be 
unjust and inappropriate to make the claimant shoulder 

as a secret.

activity provide a motivation for industry in undertak-

the risk involved. This is an assumption, which may not 
always hold up. As these activities have been accepted 

449

relevant to the topic of international liability for injurious consequences 
-

activities) (footnote 352 above), chapter I.



 

only because of their social utility and indispensabil-

(17) Equally common in cases of strict liability is the 
concept of limited liability. Limited liability has several 

activity. Strict but limited liability is also aimed at secur-

liability has to be strict, that is, if liability has to be estab-
lished without a strict burden of proof for the claimants, 

quo
450

incentive to the operator to take stricter measures of pre-
vention. If the limits are set too low, it could even become 
a licence to pollute or cause injury to others and exter-

innocent victims for reparation in case of injury. For this 

of the risk of the activity and the reasonable possibility 

involved.

the perspective of the victim is that the person concerned 

whom to sue.

(20) In cases where harm is caused by more than one 
activity and could not reasonably be traced to any one of 

certainty, jurisdictions have tended to make provision for 
joint and several liability.451

instruments also provide for that kind of liability.452

450

Law, vol. 12 (2001), pp. 3–41, at pp. 35–37.
451

2001, pp. 298–306.
452 For examples of treaty practice, see for example article IV of 

the Protocol to amend the International Convention on Civil Liability 

-

article 5 of the International Convention on Civil Liability for Bunker 

-

 
cle 2 of the Protocol to amend the Vienna Convention on civil liability 

example, under the Protocol to amend the International 

the ship owner’s maximum limit of liability is 59.7 mil-

amounts received from the owner), or in the case dam-
-

453 Similarly, the Protocol to amend 
the Vienna Convention on civil liability for nuclear dam-

liability.454

(22) Article 9 of the Protocol on Civil Liability and 

Effects of Industrial Accidents on Transboundary Waters 
and article 12 of the Basel Protocol on Liability and Com-

-
vide for strict but limited liability. In contrast, article 6 (1) 
and article 7 (1) of the Convention on Civil Liability for 

-
ronment provide for strict liability without any provision 

not affect any interest or costs awarded by the competent 
court. Moreover, limits of liability are subject to review 

case of fault. The operator is made liable for the dam-
-

provisions to this extent are available in article 5 of the 

 
29 July 1960, as amended by the Additional Protocol of 28 January 
1964 and by the Protocol of 16 November 1982.

453 See article V (1) of the International Convention on Civil Lia-
-

cle 4 of the International Convention on the establishment of an inter-

of the Protocol of 1992 to amend the International Convention on the 
establishment of an international fund for compensation for oil pollu-

 off the French coast 
in December 1999, the maximum limit was raised to 89.77 million 

amendments to the Protocol of 1992 to amend the International Con-
vention on the establishment of an international fund for compensation 

Fund receive more than 600 million tons of oil per annum, the maxi-

 (footnote 403 
above), pp. 915–917.

454 The installation State is required to assure that the operator is 

-
lation State itself. The Convention on Supplementary Compensation 

 
$1 billion (see articles III and IV).



Wastes and their Disposal and article 5 of the Protocol 

by the Transboundary Effects of Industrial Accidents on 
Transboundary Waters. In the case of operations involv-

-

example, the burden of proof could be reversed, requir-

-

(24) Strict liability may alleviate the burden victims 

-

source of the activity. The principle of causation is linked 
to questions of foreseeability and proximity or direct loss. 
In those cases where fault liability is preferred, it may be 

compensation for injury if the plaintiff establishes that (a) 
the defendant owed a duty to the plaintiff to conform to 

b) the defendant breached 
) the defendant’s breach of duty proximately 

) the plaintiff suf-

(25) Courts in different countries have applied the prin-
ciple and notions of proximate cause, adequate causation, 

-
ferent countries have applied them with different results. 
It may be mentioned that the test of proximity seems to 

-
opments have moved from strict  sine qua non 

-

455 
All these matters, however, must be addressed by each 

(26) Even if a causal link is established, there may be 
-

permanent disability, loss of amenities or of consortium, 
and the evaluation of the injury. Similarly, property dam-

-
pensated on the basis of the value of the repair or replace-

objects of historical or cultural value, except on the basis 
of arbitrary evaluation made on a case-by-case basis. Fur-
ther, the looser and less concrete the link with the prop-

455

 (footnote 373 above), at p. 40.

a direct personal loss or injury to a proprietary interest, 
456 However, pure economic 

losses, such as the losses suffered by a hotel, are payable 
in Finland and in Sweden, for example, but not in some 
other jurisdictions.457

(27) Paragraph 2 also addresses the question of con-

a limited set of fairly uniform exceptions to the liability 
of the operator. A typical illustration of the exceptions to 
liability can be found in articles 8 and 9 of the Conven-

-

-
ous Wastes and their Disposal or article 4 of the Protocol 

by the Transboundary Effects of Industrial Accidents on 
Transboundary Waters.458 Liability is excepted if, despite 

result of (a
b) the result of a natural phenomenon 

456 , p. 32.
457

, vol. 4 (1999), pp. 397–428. See also 
v. , United 

, vol. 1, p. 569.
458 -

the 1992 Protocol, 
 are 

-

the International Convention on Civil Liability for Oil Pollution Dam-
-

-

Article 3 of the International Convention on Civil Liability for Oil Pol-

operator of an installation. See also article 3 of the Convention on Civil 

Exemptions are also referred to in article 6 of the Protocol to amend 

Convention, no liability shall attach to an operator if he proves that the 

or insurrection. See also article IV (3) of the Vienna Convention on 

29 July 1960, as amended by the Additional Protocol of 28 January 

annex to the Convention on Supplementary Compensation for Nuclear 

above). The Directive also does not apply to activities whose main pur-
pose is to serve national defence or international security. In accordance 
with article 4 (6), it also does not apply to activities whose sole purpose 
is to protect from natural disasters. For examples of domestic law, see 

of acts not prohibited by international law (international liability in case 

(footnote 352 above), chapter III.



 

of exceptional, inevitable, unforeseeable and irresistible 
) wholly the result of compliance with a 

compulsory measure of a public authority in the State of 

conduct of a third party.

-

(29) If liability of the operator is excepted for any one 
of the above reasons, it does not however mean that the 
victim would be left alone to bear the loss. It is customary 
for States to make  payments, in addition to pro-

-
pensation would also be available from supplementary 

there is also the possibility to lay the claims of compensa-

(30) Paragraph 3 -
-

erator (or, where appropriate, another person or entity) 
-

expected of a prudent person under the circumstances 
but also to be able to meet claims of compensation, in 
the event of an accident or incident. For this purpose, the 

(31) The State concerned may establish minimum lim-

operator to extend their cover. Under most of the liability 

459 This may be 

-

459 For treaty practice, see for example article III of the Convention 

article VII of the Vienna Convention on civil liability for nuclear dam-

as amended by the Additional Protocol of 28 January 1964 and by the 
Protocol of 16 November 1982. See also article V of the International 

-

the International Convention on Civil Liability for Bunker Oil Pollution 
-
-

460 An effective insurance system may 
also require wide participation by potentially interested 
States.461

(32) The importance of such mechanisms cannot be 
-

462

available for clean-up costs.

are developed in the United States can be quickly trans-
ferred to other markets, as the insurance industry is a 

463 
for example, provides that member States should take 

-
ments and markets by the appropriate security economic 

under the Directive.

(34) One of the consequences of the availability of insur-
-

tion may be allowed as one option under domestic law, 

a person is also entitled to invoke the defences that the 
operator would otherwise be entitled to invoke under the 
law. Article 11 (3) of the Protocol on Civil Liability and 

Effects of Industrial Accidents on Transboundary Waters 
and article 14 (4) of the Basel Protocol on Liability and 

provide for such possibilities. However, both Protocols 
allow States to make a declaration if they wish not to 
allow for such direct action.

(35)  refer to the other equally 
important measures that the State should focus upon. This 

level. This, of course, does not preclude the assumption 
-

ment in the case of a State with a federal system. All avail-

460 See, for example, the statement by China, in
, 

ing (A/C.6/58/SR.19), para. 43.
461 See, for example, the statement by Italy, , 

(A/C.6/58/SR.17), para. 28.
462 See Proposal for a directive of the European Parliament and of 

463  See footnote 366 above.



in case the funds at the disposal of the operator are not 
adequate to provide compensation to victims. Most lia-

and particularly to meet the costs of response and restora-

to restore value to affected natural resources and public 
amenities.

-

words, the State could take a share in the allocation of 
-

mon pool of funds created by contributions either from 

stated which pool of funds—the one created by operators 
-

ority basis, provide relief after the liability limits of the 
operator have been exhausted.

Commentary

(1) The importance of response action once an accident 

cannot be overstated. In fact, such measures are neces-

be taken immediately. This is done in most cases without 

-

whom—whether by the State itself, the operator or some 
other appropriate person or entity. While no operational 
sequence as such is contemplated in the phrase “States, 
if necessary with the assistance of the operator, or where 

-
sonable to assume that in most cases of transboundary 

to ensure that activities within their jurisdiction and con-

present in such cases. On the other hand, the possibility of 

(2) It is also common for the authorities of the State 
to respond immediately and evacuate affected people to 

-
cal and other relief. It is for this reason that the principle 

-

draft articles 16 and 17 of the draft articles on prevention, 
-

464

(4) The present draft principle however should be dis-

with the need to take the necessary response action after 

possible before it acquires the character of transbounda-

expected in its own interest and even as a matter of duty 
465 

to consult the States likely to be affected to determine the 
-

466 Various levels of interaction may 
be contemplated in the second sentence of the present 

-

-

(5) Conversely, States likely to be affected are expected 

464 See the text of and commentaries to articles 16 and 17 of the 
draft articles on prevention in , vol. II (Part Two) and 

of known environmental harm, see P. W. Birnie and A. E. Boyle, Inter
national Law , . (footnote 358 above), p. 137. The authors also 

Corfu Channel case as authority 

465 See Corfu Channel (footnote 179 above), p. 22. For reference to 

the traditional sources of international law enumerated in article 38 of 
the Statute of the International Court of Justice, see B. Simma, “From 

et seq., 
at pp. 291–292.

466 On the duty of States to notify and consult with each other with a 

-

Sands,  (footnote 403 above), pp. 841–847.



 

measures applies also to States that have been, or may 

should take such response measures as are within their 
power in areas under their jurisdiction to help prevent or 

action is essential, not only in the public interest, but also 
to enable the appropriate authorities and courts to treat 
the subsequent claims for compensation and reimburse-
ment of costs incurred for response measures taken as 
reasonable.467

should not, however, put the role of the operator in any 
secondary or residuary role. The operator has an equal re-

into operation any such measures as soon as an incident 

Particularly, the operator is in the best position to indicate 
the details of the accident, its nature, the time of its occur-
rence and its exact location and the possible measures 

468 In case the operator is 
unable to take the necessary response action, the State of 

action.469 In this process it can seek necessary and avail-
able help from other States or competent international 

467

admissible for recovery, see P. Wetterstein, “A proprietary or posses-
 (footnote 373 above), pp. 47–50.

468 States are required to notify such details in case of nuclear 

-
 (footnote 403 above), 

pp. 845–846.
469 Under articles 5 and 6 of the Directive 2004/35/CE of the Euro-

pean Parliament and of the Council of 21 April 2004 on environmental 

under article 13, may require the operator to take necessary preven-
tive or restoration measures or take such measures themselves, if the 
operator does not take them or cannot be found.

Commentary

(1) Draft principle 6 indicates measures necessary to 

draft principle 4.  sets forth the requirement 
-
-
-

(2) Paragraph 2
the nature of the procedures involved. It refers to “inter-

-

on the quantum of compensation payable.470 These may 

lump sum payments. The international component does 

make a contribution to the State affected to disburse 
-

parties and the person responsible for the activity caus-

settlement.471 -
-

470

Japan), due to nuclear tests conducted by the United States of America 
in 1954 near the Marshall Islands, the latter paid to Japan $2 million, 
see Whiteman, -

The Yale 
Law Journal, vol. 64, No. 5 (April 1955), pp. 629–647, at pp. 638–639. 
The Union of Soviet Socialist Republics paid Can$3 million by way of 

-
ary 1978, Sands, (footnote 403 above), p. 887. See also ILM, 

-
fered due to the Chernobyl nuclear accident, they did not attempt to 
make formal claims for compensation, even while they reserved their 

, pp. 886–889. Mention may also be made of the 

by international law created by the Commission. These draft articles 
-

of compensation and other relief. Article 22 referred to several fac-

quantum of compensation (see , vol. II (Part Two), 
Annex I, at pp. 131–132.

471 In connection with the Bhopal Gas Leak disaster, the Govern-
ment of India attempted to consolidate the claims of the victims. It 

before the Supreme Court of India. The Bhopal Gas Leak disaster (Pro-

claims. The Supreme Court of India in the 
v. -
pensation to be paid in lump sum. It provided for the Union Carbide to 
pay a lump sum of $470 million to the Union of India in full settlement 

-
, vol. 77, pp. 273 et seq.). 



88

sion on the admissibility of claim and the actual extent 
of payable compensation. National claims commissions 
or joint claims commissions established for this purpose 

compensation.472

(3) The United Nations Compensation Commission473 
may offer itself as a useful model for some of the pro-

-

-
tic remedies. This is of a nature to enable settlement of 
claims within a short time frame.

(4) The Commission is aware of the heavy costs and 

plane. It is also aware that some international claims take 

-

which may act as a disincentive.

(5) Paragraph 3 focuses on domestic procedures. The 

-
cised if there is an appropriate system in place for the 

therefore deals with the need to confer the necessary 
competence upon both the administrative and the judi-
cial mechanisms. Such mechanisms should be able to 

-

-

of procedural non-discriminatory standards for determi-

secondly, it deals with equal access to information. The 

that in certain circumstances access to information or 
disclosure of information may be denied. It is, however, 
important that even in such circumstances information is 

-

costs.

472 For the April 2002 award of $324,949,311 to people of Enewatak 

carried out by the United States between 1946 and 1958, see In the 
 (footnote 422 above).

473 Established pursuant to Security Council resolution 687 (1991) 
of 3 April 1991. See also Security Council resolutions 674 (1990) of 
29 October 1990 and 692 (1991) of 20 May 1991, and the Report of 

resolution 687 (1991) (S/22559). On the procedure adopted by the 
-
-

 (footnote 393 above), 
pp. 111–132.

(6) The access to national procedures to be made avail-

similar to those that a State provides under national law 
to its own nationals. It may be recalled that article 16 
of the draft articles on prevention provides for a similar 

474 A similar 

injury actually suffered, despite all best efforts to prevent 

Watercourses.

-
crimination and equal access to national remedies. For all 

courts and national authorities across national boundaries, 

meet a minimum standard of effectiveness in the availabil-
ity of remedies for transboundary claimants. This principle 

475 
and in principle 23 of the World Charter for Nature.476 It 

477

judicial recourse and remedies to victims,478 particularly 
if they are poor and not assisted by expert counsel in the 

-

and remedies.

-
tence and the execution of decisions in civil and commer-
cial matters, remedies may be made available in the courts 
of a party only where: (a b) 

) the 
operator has his or her principal place of business. Arti-

article 17 of the Basel Protocol on Liability and Com-

article 13 of the Protocol on Civil Liability and Compen-

of Industrial Accidents on Transboundary Waters provide 
for a similar choice of forums.

474  
475  See footnote 353 above.
476  Resolution 37/7 of the General Assembly, of 28 October 1982, 

Annex.
477 See K. W. Cuperus and A. E. Boyle, “Articles on private law 

International Law Association, 
, London, 1996, pp. 403 et seq., at p. 407.

478 , at p. 406.



 

Commentary

(1) Draft principle 7 corresponds to the set of provi-
sions contained in draft principle 4, except that they are 
intended to operate at the international level.  

compensation. 

(2) Paragraph 2

State funds in order to make sure that victims of trans-

and adequate remedy. Paragraph 2
-

cally to comply with response measures and compensa-
tion, a more secure and consistent pattern of practice in 

This principle points to the need for States to enter into 

that are best left to the discretion of individual States 
or their national laws or practice to select or choose, 

-
-

which they are dependent.

(3) It may also be recalled that from the very inception 
of the topic, the Commission proceeded on the assump-
tion that its primary aim was “to promote the construction 

conduct of any particular activity which is perceived to 

479

-
480

-

This topic thus viewed was to address primary respon-

481 Such effort was further understood 
to include a duty to develop not only principles of pre-
vention as part of a duty of due and reasonable care but 

-
table principles. This is the philosophy that permeated 

482 with “boundless 
483

Commentary

(1) Draft principle 8 restates what is implied in the 
other draft principles, namely that each State should 

479 Preliminary report on international liability for injurious con-

Mr. Robert Q. Quentin-Baxter, Special Rapporteur, , 
vol. II (Part One), document A/CN.4/334 and Add.1 and 2, p. 250, 
para. 9.

480 , para. 12.
481 , p. 258, para. 38.
482

or, in so far as there are no such expressions, (b) can be implied from 

of acts not prohibited by international law, by Mr. Robert Q. Quentin-
Baxter, Special Rapporteur, , vol. II (Part One), docu-
ment A/CN.4/360, p. 63, schematic outline, Section 4, para. 4). On the 

-
-

, vol. II (Part One), document A/CN.4/402, p. 150, 
para. 22).

483 Preliminary report on international liability for injurious con-
 (see 

footnote 479 above), p. 261, para. 48.



for the implementation of these draft principles. It intends 

Paragraph 2
-

sions should be applied without any discrimination on 
-

nationality, domicile or residence are retained to illustrate 
some relevant examples, which are common and relevant 
as the basis of such discrimination, in the context of set-

(2) Paragraph 3
States should cooperate with each other to implement the 

under international law. This provision is drawn on the 
basis of article 8 of the Protocol on Civil Liability and 

Effects of Industrial Accidents on Transboundary Waters. 

The importance of implementation mechanisms cannot 

conventional international law, it operates at the interna-
tional plane essentially as between States and it entails 

Article 26 of the 1969 Vienna Convention states the fun-
damental principle . Article 27 of the 
same Convention makes the well-known point that States 
cannot invoke their domestic law or the lack of it as a 

-
tions.484 It is important that States enact suitable domestic 

484 See A. Aust, -
versity Press, 2000, pp. 143–161, at p. 144. On the implementation 
of international decisions at the national level, there is considerable 

Col

Law (United Nations publication, Sales No. E/99.V.13), chap. III, 
pp. 165–219.



177. In the report to the General Assembly on the work 
-

posed to the General Assembly that the law of unilateral 
acts of States should be included as a topic appropriate 

national law.485

-
tion 51/160 of 16 December 1996, invited the Commis-
sion inter alia to further examine the topic “Unilateral 

179. At its forty-ninth session, in 1997, the Commission 

to the Commission on the admissibility and facility of a 
study on the topic, its possible scope and content and an 
outline for a study on the topic. At the same session, the 
Commission considered and endorsed the report of the 

486

180. Also at its forty-ninth session, the Commission 
-

teur on the topic.487

resolution 52/156 of 15 December 1997, endorsed the 
Commission’s decision to include the topic in its work 

had before it and considered the Special Rapporteur’s 
488 As a result of its discussion, the 

unilateral acts of States.

on issues related to the scope of the topic, its approach, 

the Special Rapporteur. At the same session, the Commis-

Group.489

had before it and considered the Special Rapporteur’s sec-
ond report on the topic.490 As a result of its discussion, the 

485 , vol. II (Part Two), document A/51/10, 
para. 248 and Annex II.

486 , vol. II (Part Two), paras. 194, 196 and 210.
487 , paras. 212 and 234.
488 , vol. II (Part One), document A/CN.4/486.
489 , vol. II (Part Two), paras. 192–201.
490 , vol. II (Part One), document A/CN.4/500 and 

Add.1.

unilateral acts of States.

on issues related to: (a) the basic elements of a workable 

b

( ) the direction that the work of the Special Rapporteur 
should take in the future. In connection with point (b) 

-
tionnaire to be sent to States by the Secretariat in consul-

-
eral acts as well as their position on certain aspects of the 
Commission’s study of the topic.

-
sion considered the third report of the Special Rapporteur 
on the topic,491

from States492 to the questionnaire on the topic circulated 
on 30 September 1999. The Commission decided to refer 

considered the fourth report of the Special Rapporteur493 

-
sion requested that a questionnaire be circulated to Gov-

unilateral acts.494

495 
as well as the text of the replies received from States496 

2001.497 The Commission also established an open-ended 

considered the sixth report of the Special Rapporteur.498

491 Yearbook … 2000, vol. II (Part One), document A/CN.4/505.
492 , document A/CN.4/511.
493 , vol. II (Part One), document A/CN.4/519.
494  , vol. II (Part Two), paras. 29 and 254. The text of the ques-

tionnaire is available at  
.htm.

495 Yearbook … 2002, vol. II (Part One), document A/CN.4/525 and 
Add.1, Corr.1, Corr.2 and Add.2.

496  , document A/CN.4/524.
497 See footnote 494 above.
498 Yearbook … 2003, vol. II (Part One), document A/CN.4/534.



190. The Commission established an open-ended Work-

191. At the same session, the Commission considered 
and adopted the recommendations contained in Parts 1 

topic and the method of work.499

192. At the present session, the Commission had 
before it the seventh report of the Special Rapporteur (A/
CN.4/542), which it considered at its 2811th to 2813th 

14 and 16 July 2004.

1. INTRODUCTION BY THE SPECIAL RAPPORTEUR 
OF HIS SEVENTH REPORT

193. The Special Rapporteur indicated that, in accord-
ance with the recommendations made by the Commission 
in 2003 (particularly recommendation No. 4),500 the sev-
enth report related to the practice of States in respect of 
unilateral acts and took account of the need to identify the 

-

work on the report, which was based on material from 

-
-

ments of Governments in the Sixth Committee had also 
been taken into account. However, few Governments 
had replied to the questionnaire that had been addressed 
to them.501

194. The report, which dealt with acts and declarations 

the Commission deemed that necessary.

-
cation of acts and declarations, the Special Rapporteur 

-

unilateral acts formed the subject of a separate section, 
which consisted of a brief analysis of silence, consent and 
estoppel and their relationship with unilateral acts and 
described the practice of some international courts.

499 Yearbook … 2003, vol. II (Part Two), pp. 57–58, paras. 304–308.
500  , paras. 306 and 308.
501  See footnotes 494 and 496 above.

-
tions or other entities. Several examples of such decla-

Canal—were cited, on the basis of which it was estab-
lished that a promise constitutes a unilateral expression of 

and purpose. Such declarations could cover a vast array of 

adverse effect on third States. Promises that do not create 
-

from the study.

198. Some promises elicit a reaction on the part of 
States that consider themselves affected. Such a reaction 

this raises the question whether they constitute unilateral 
acts .

199. Certain declarations that may be of interest to the 
Commission have been made in the context of disarma-

-

-

their consequences.

-

manifestation of the will of a subject of international law, 
whereby that subject took note of a certain situation and 

-

or implicit, oral or written declaration (or even by acts 
), affects the 

-

as the jurisprudence shows (case of 
 et al. v. Chile).502

-

502 See J. B. Moore, 

IV, p. 4332. See 
Repertory of Interna

, vol. I (1794–1918), Dordrecht, Martinus 
Nijhoff/Kluwer, 1989, p. 54.



 Unilateral acts of states

continuation or non-continuation of diplomatic relations 
and the withdrawal of ambassadors are factors in the prac-

203. The report also dealt with formal declarations or 

territories whose status was disputed (Turkish Republic 

state of war.

205. The jurisprudence of international courts leads to 
the conclusion that a State may not be presumed to have 

-
cient for a waiver to produce effects (ICJ, 

503). In order for a waiver to be acceptable, it 
must be the result of unequivocal acts (PCIJ, 

 case504).

the protest relates or that it does not accept the situation 
that such acts have created or threatened to create. Protest 

except in the case of serious breaches of international 

international law. The report cites several examples of 
protests, some of which relate to the existence of a territo-
rial or other dispute between States.

those of unilateral acts. Such conduct may result in rec-

another State or even waiver.

208. The report also considered silence and estoppel, 
which are closely linked to unilateral acts, despite the fact 

209. The report’s conclusions aimed to facilitate the 
-

2. SUMMARY OF THE DEBATE

210. Several members expressed their satisfaction with 
the seventh report and the wealth of practice it described. 

503 
, 

p. 176.
504 

, p. 96.

requested the Special Rapporteur to devote the seventh 
report to State practice. However, the concept of a uni-

Moreover, some members and some States had stated in 
the Sixth Committee that they were not convinced that 
the topic should be the subject of draft articles. One point 
of view was that the Commission should select certain 

practice and the applicable law.

to problems and that the term used by the author State 
to qualify its conduct should not be taken into account. 

States or Governments should be excluded from the study 
because it was not to be assumed that the General Assem-

unilateral acts. In this context it was pointed out that rec-

-

 
the study.

 one or more other States should be adopted as a 

-

 case505 was an isolated case.

213. It was also stated that the Special Rapporteur had 

wonder whether the Commission had reached a stalemate. 
It would probably have been better not to have made the 

acts on the same basis as treaties.

-
tion was used could be called into question, particularly 
the Special Rapporteur’s tendency to present as unilateral 
acts
similar to those of unilateral acts.

full of examples of and  situations taken 
from practice (some of which were not really relevant), 

did not provide an answer to the question asked in the 
-

sons were for the unilateral act or conduct of the State.506 
The other questions in the recommendation, namely, what 
the criteria for the validity of the express or implied com-
mitment of the State were, and in which circumstances and  
under which conditions a unilateral commitment could be 

information and an in-depth analysis were needed to be 

505 v.
, p. 457.

506  See footnote 500 above.



able to answer those questions, even where there was not 

)507 showed that the question of the competence 

was complex.

216. Other members also questioned whether some of 
the many cases of which examples had been provided did 
not constitute political acts. In that respect, it was admit-

-
teria and this would be one of the tasks of the Commission. 

-
tion 1, namely, the intention of the State which purports to 

law, was subjective in nature. How could that intention be 

acts or declarations of a political nature which were not 

-
tive interpretation should be taken into consideration. It 

(some writers considered that they were not a 
source of law insofar as there was always acceptance on the 

study or an expository study warranted consideration. As 
to the criteria for the validity of unilateral acts or the condi-

relevant or satisfactory, since, for example, the concepts 
of or reciprocity would not play the same 

-

-

procedures used by States in their conduct towards other 
States. Acts meant conduct and conduct includes silence 
and acquiescence. Conduct can also be intended to cre-

-

possible approach would be to look for relevant criteria. 
In that connection, silence and estoppel, which had been 

Maine case,508 should be taken into account.

218. It was also recalled that the jurisprudence of the 
ICJ, both in the  and

 cases, placed consid-
erable emphasis on the intention of the author State of dec-

507 
v. 
, p. 595.

508 
, p. 246.

509  See footnote 505 above.
510 

, p. 554.

be denied that unilateral acts existed and could create an 
entire bilateral or multilateral system of relations whose 
mechanism was not always clear or even evident. The 

referred to by the Special Rapporteur should be reconsid-

would depend on the assessment of State practice and the 
conclusions to be drawn therefrom. In the absence of a 

-

219. The Special Rapporteur’s preliminary conclusions 
contained some useful pointers, but a fuller analysis had 

-

established by the 1969 Vienna Convention.

220. It was also noted that some matters of substance 
had been raised in the presentation of practice, such as 
the question whether conditionality was compatible 
with a unilateral act . Conditionality could 

-
tion of a unilateral act. The purpose of the act also had 
to be taken into consideration, since it was indicative of 

-
-

mine whether it was autonomous and that, in turn, was 

equivalent to article 18 of the 1969 Vienna Convention in 
order to ensure a balance between freedom of action and 
the security of inter-State relations. Other aspects, such as 
the withdrawal of a unilateral act, possibly subject to the 

221. The autonomy of a unilateral act thus precluded 
any act undertaken in the framework of conventional or 
joint relations or connected with customary or institutional 

international law depended on criteria such as the inten-
tion of the author State and the status of the addressee as 
a subject of international law and the modalities whereby 
and the framework within which the act was formulated.

-
tained a wealth of examples and constituted an unavoid-
able reference source, it was still necessary to explore the 
reactions prompted by such acts, particularly promises, 
and especially in the case when they had not been hon-
oured. Could the international responsibility of the author 

such acts (
 case511 or 

511  
v.

, p. 392 and 
, p. 14.



 Unilateral acts of states

 case512 -

-
513

on the basis of a treaty (for example, the United Nations 
Convention on the Law of the Sea), they were still, in cer-
tain cases, a source of international law. A comprehensive 

applicable to them.

223. In that respect, it would be necessary to consider 
unilateral acts , i.e. those which purported to 

-

by the Special Rapporteur, but it would be advisable to 
determine how best to pursue the study of unilateral acts.

224. It was also noted that the criterion for unilateral 
-

of States, whether or not they were autonomous, since all 
-

ably from one act to another.

225. The opinion was expressed that a distinction should 

 list of sub-principles, 
which should be studied separately, would be more useful.

226. The Commission should also reassure States about 

that connection, a State’s intention to enter into a unilat-
eral commitment at the international level had to be abso-

-
table to exclude a priori unilateral acts adopted within the 

-

228. The revocability of a unilateral act should also be 
examined in detail. By its very nature, a unilateral act was 
said to be freely revocable unless it explicitly excluded 
revocation or, before the act was revoked, it became a 

-

229. Other questions, such as that of the bodies which 
had the power to bind States by unilateral acts or that of 

be settled by reference to the 1969 Vienna Convention.

230. The opinion had been expressed that several dec-
larations mentioned as examples in the report consti- 
tuted only political declarations which did not purport to 

512 See footnote 510 above.
513  See 

No. IV (United Nations publication, Sales No. E.95.V.10), pp. 147–149.

-
macy and inter-State relations.

231. The description of State practice in the report 

applicable to all the different types of acts mentioned. 
-

acts. The Commission should therefore analyse those acts 
one by one and draw separate conclusions, due account 

232. It was unclear to what extent it would be possible 

Commission should be extremely cautious in formulat-

point of view, unilateral acts did not constitute an institu-
-
-

mulation of the relevant concepts. It was precisely those 

acts, each of which was separate and independent.

233. Some members expressed the opinion that some 

those entities were not States. The view was expressed 
that some of the cases referred to in the report in relation 
to Taiwan as a subject of international law were not in 

of 25 October 1971 and should therefore not have been 
included.

234. It was also pointed out that it was not entirely 
correct to say that the solemn declarations made before 

, more-

in order to determine whether the intention had been to 

 and , had to be taken into account, as the 
 cases514 had shown. The report provided 

next to no information on that subject. In addition, the 
-

ries and a priori contained no indications of how it should 

-
ries at once (for example, a promise to repay a debt could 

-
tion did not lead to constructive conclusions. A distinction 
should also be drawn between acts by which States com-
mitted themselves of their own volition and conduct by 

be considered.

514 See footnote 505 above.



235. An analysis of context, which was essential to an 

-

information on the author of the act, its form, objective, 
purpose and motives, the reactions of third parties, pos-

implementation. The purpose of the table would be to 
identify rules that were common to the acts studied. As 
to the autonomy of unilateral acts, it had been pointed out 

-
ples. Some members pointed out that autonomy was a 
controversial element that should be excluded from the 

-

critical evaluation of practice.

-
tinue its work on the basis of the recommendations made 
the previous year and to focus on the direction of future 
work. In addition, State practice should continue to be 
collected and analysed, with an emphasis, inter alia, on 
the criteria for the validity of the State’s commitment and 
the circumstances under which such commitments could 

select and analyse in depth salient examples of unilateral 

3. SPECIAL RAPPORTEUR’S CONCLUDING REMARKS

238. At the end of the discussion, the Special Rap-
porteur pointed out that the seventh report was only an 
initial overview of the relevant State practice which was 
to be expanded upon by a study of the way certain acts 

239. The evolution, lifespan and validity of such acts 
could be dealt with in the next report, which would have 
to attempt to reply to the questions raised in recommen-

session.515

-
-

ment of rules applicable to unilateral acts. Irrespective of 

in international relations.

240. In order to settle the question of the nature of a 
declaration, act or conduct of a State and whether such 

itself must be determined. That called for an interpretation 
based on restrictive criteria.

515  See footnote 500 above.

241. Whether they were considered sources of interna-
-

eral acts were nonetheless a form of creation 
of international law. A unilateral act was part of a bilateral 
or multilateral relationship even if that relationship could 

the study of conditional unilateral acts and their various 

243. As to the direction of future work, a more in-depth 

-
ers (author, form, subject, reaction, subsequent evolu-

be derived primarily from court decisions and arbitral 
awards.

244. The next report would take account of the conclu-
sions or recommendations to be formulated by the work-

4. CONCLUSIONS OF THE WORKING GROUP

-

unilateral acts of States, chaired by Mr. Alain Pellet. The 

-

-
mit the use of uniform analytical tools.516 The members 

These studies should be transmitted to the Special Rap-
porteur before 30 November 2004. It was decided that the 
synthesis, on the basis of these studies exclusively, would 
be entrusted to the Special Rapporteur, who would take 
them into consideration in order to draw the relevant con-

516

– Date

– Form
– Content
– Context and Circumstances
– Aim
– Addressees
– Reactions of Addressees
– Reactions of third parties
– Basis
– Implementation

– Termination/Revocation

– Comments
– Literature



248. The General Assembly, in its resolution 48/31 of 
9 December 1993, endorsed the decision of the Interna-

249. At its forty-sixth session, in 1994, the Commission 
appointed Mr. Alain Pellet Special Rapporteur for the 
topic.517

250. At its forty-seventh session, in 1995, the Commis-

Rapporteur.518

-

of the topic, which should now read “Reservations to trea-

way in which the Commission’s work on the topic should 

1969 Vienna Convention, the Vienna Convention on suc-
cession of States in respect of treaties (hereinafter “1978 

519 
In the view of the Commission, those conclusions con-
stituted the results of the preliminary study requested by 
the General Assembly in resolutions 48/31 of 9 Decem-
ber 1993 and 49/51 of 9 December 1994. As far as the 
Guide to Practice is concerned, it would take the form 

of assistance for the practice of States and international 

accompanied by model clauses.

252. Also at its forty-seventh session, the Commission, 
in accordance with its earlier practice,520

Special Rapporteur to prepare a detailed questionnaire on 
reservations to treaties, to ascertain the practice of, and 

-

multilateral conventions.521 The questionnaire was sent to 
the addressees by the Secretariat. In its resolution 50/45 
of 11 December 1995, the General Assembly took note of 

517 See , vol. II (Part Two), p. 179, para. 381.
518 , vol. II (Part One), document A/CN.4/470.
519 , vol. II (Part Two), p. 108, para. 487.
520 See Yearbook , vol. II (Part Two), p. 83, para. 286.
521 See , vol. II (Part Two), p. 108, para. 489. The 

-
duced in , vol. II (Part One), document A/CN.4/477 
and Add.1, Annexes II and III.

-
522

-
sion had before it the Special Rapporteur’s second report 
on the topic.523 The Special Rapporteur had annexed to his 
report a draft resolution of the Commission on reserva-

-

524

however, the Commission was unable to consider the 

had expressed their views on the report. Consequently, the 
Commission decided to defer the debate on the topic until 

525

254. At its forty-ninth session, in 1997, the Commission 
-

porteur on the topic.

preliminary conclusions on reservations to normative 
526

256. In its resolution 52/156 of 15 December 1997, 
the General Assembly took note of the Commission’s 
preliminary conclusions and of its invitation to all treaty 

-
tion of Governments to the importance for the Commis-

had before it the Special Rapporteur’s third report on the 
topic,527

and interpretative declarations to treaties. At the same 
session, the Commission provisionally adopted six draft 

528

third report which it had not had time to consider at its 

522

had answered the questionnaires.
523 , vol. II (Part One), documents A/CN.4/477 and 

Add.1 and A/CN.4/478.
524 , vol. II (Part Two), para. 136 and footnote 238.
525  A summary of the debate is in , chap. VI, sect. B, especially 

para. 137.
526 , vol. II (Part Two), para. 157.
527 , vol. II (Part One), document A/CN.4/491 and 

Add.1–6.
528 , vol. II (Part Two), para. 540.



529 Moreover, the 

which the Special Rapporteur had submitted at the forty-

annexed to the report. The fourth report also dealt with 
-

tions. At the same session, the Commission provisionally 
530

-
tion of interpretative declarations, adopted a new version 

-

-

the topic,531

to reservations and interpretative declarations and, on the 
-

terpretative declarations, particularly their formulation 
and the question of late reservations and interpretative 
declarations. At the same session, the Commission provi-

532 The Commission 

and interpretative declarations and then the Special Rap-
porteur’s sixth report533 -

-

of reservations and interpretative declarations (their com-

262. At the same session the Commission provisionally 
534

-
mission had before it the Special Rapporteur’s seventh 
report535

withdrawal of reservations and interpretative declara-
tions. At the same session the Commission provisionally 

536

264. At the same session, the Commission decided to 

(Withdrawal of reservations), 2.5.2 (Form of withdrawal), 
2.5.3 (Periodic review of the usefulness of reservations), 
2.5.5 (Competence to withdraw a reservation at the inter-
national level), 2.5.5 bis (Competence to withdraw a 

529 , vol. II (Part One), documents A/CN.4/499 and 
A/CN.4/478/Rev.1.

530 , vol. II (Part Two), pp. 91–126, para. 470.
531 Yearbook … 2000, vol. II (Part One), document A/CN.4/508 and 

Add.1–4.
532 , vol. II (Part Two), para. 663.
533  , vol. II (Part One), document A/CN.4/518 and 

Add.1–3.
534 
535  Yearbook … 2002, vol. II (Part One), document A/CN.4/526 and 

Add.1–3.
536 , vol. II (Part Two), p. 116, para. 50.

reservation at the internal level), 2.5.5 ter (Absence of 
consequences at the international level of the violation of 

2.5.6 (Communication of withdrawal of a reservation), 
2.5.6 bis (Procedure for communication of withdrawal of 
reservations), 2.5.6 ter (Functions of depositaries), 2.5.7 
(Effect of withdrawal of a reservation), 2.5.8 (Effect of 
withdrawal of a reservation in cases of objection to the 
reservation and opposition to entry into force of the 

-
tion), 2.5.9 (Effective date of withdrawal of a reservation) 

-
tive date of withdrawal of a reservation), 2.5.11 (Partial 
withdrawal of a reservation) and 2.5.12 (Effect of partial 
withdrawal of a reservation).

537 

and interpretative declarations as well as to the formu-
lation of objections to reservations and interpretative 
declarations.

-
mission considered and provisionally adopted 11 draft 

538

267. The Commission considered the Special Rappor-

from 25 to 31 July 2003.

-
-

ment of the scope of a reservation),539

a conditional interpretative declaration), 2.5.12 (With-
drawal of an interpretative declaration) and 2.5.13 (With-
drawal of a conditional interpretative declaration) to the 

269. At the present session the Commission had before 
it the Special Rapporteur’s ninth report (A/CN.4/544) 

this report constituted a complementary section to the 
-

tions and interpretative declarations.

270. The Commission considered the Special Rappor-
teur’s ninth report at its 2820th, 2821st and 2822nd meet-

reservations) and 2.6.2 (Objection to the late formulation 

Committee.

537  Yearbook … 2003, vol. II (Part One), document A/CN.4/535 and 
Add.1.

538 , vol. II (Part Two), p. 60, para. 329.
539

after a vote.



 

Commission considered and provisionally adopted draft 

-
tional interpretative declaration), 2.5.12 (Withdrawal of 
an interpretative declaration) and 2.5.13 (Withdrawal of 

Commission adopted the commentaries to the aforemen-

-
taries thereto are reproduced in section C.2 below.

1. INTRODUCTION BY THE SPECIAL RAPPORTEUR 
OF HIS NINTH REPORT

275. The Special Rapporteur introduced his ninth 

bis 
and 2.6.1 ter).

founded, he was convinced that the Guide to Practice 

-

development of international law. The Special Rappor-

-

b), and arti-
-

may want their objections to produce effects different 
from those provided for by those texts. Thus, objections 

the author of the reservation under the treaty as a whole, 

Special Rapporteur’s opinion, open to question because 
the entire law of reservations is dominated by the treaty 

objections. Other types of objections included those by 
which a State indicates that it intends not to have a bind-

under the provisions of the reservation, but also under a 
set of provisions which are not expressly referred to by 

-

to take account of that criticism, the Special Rapporteur 

-
sion had also asked States a question on that point and, on 
the basis of the discussions held in 2003, the comments 

-
540

the question whether objections which purport to have 
effects other than those provided for by the 1969 and 1986 
Vienna Conventions are or are not permissible. Since it 
was also based on the intention of the author of the objec-
tion, it was nevertheless not contrary to the provisions of 
articles 20 to 23 of the Conventions. It did not, however, 

-

-
tive issues on which it would be better to draft separate 

bis (Objection to late formulation of a 
reservation) and 2.6.1 ter (Object of objections). In the 

bis 

objection to a reservation and to opposition to the late 
-

was now numbered as 2.6.2.541 The Special Rapporteur 

2. SUMMARY OF THE DEBATE

280. Several members commended the Special Rap-

in the ninth report took account of the criticism that had 
-

effects other than those provided for by the 1969 and 1986 
Vienna Conventions.

281. It was nevertheless pointed out that the result of an 
objection is usually not “to modify the effects expected 

these effects takes place. It would therefore be preferable 

State, but to say that that State purports to indicate that it 

540 “2.6.1 

to a reservation to a treaty formulated by another State or interna-

541 “2.6.2 



does not accept the reservation or considers it as invalid. 

of objections should specify which States may formulate 
an objection and when they may do so, in accordance 

Conventions.

283. Several members expressed the opinion that the 

was far too subjective and that a more precise term such as 
-

State.

285. The view was expressed that the words “how-

words “purports to modify the effects expected of the res-

provided for by the 1969 and 1986 Vienna Conventions: 

than those to which the reservation related, in a spirit of 

286. It was also asked whether it was not too early to 
-

that were not true objections, but rather political declara-
tions. The two reformulations of the initial proposal con-

288. It was also pointed out that the provisions of the 
-

289. The treaty-based and voluntary character of the 

to that principle.

to formulate objections. That possibility accorded to them 
was a 
object and purpose of a treaty prior to its entry into force. 
That question, however, could be dealt with in a separate 

the latter question. However, in the context of normative 

3. SPECIAL RAPPORTEUR’S CONCLUDING REMARKS

292. At the end of the debate, the Special Rapporteur 
-

more carefully pondered and more useful as a result of 
such an approach.

points:

(a -

on the question in the Sixth Committee had stressed the 

(b

successive versions he had proposed did so, because the 

must be centred on the effects .

( -
-

complex and sensitive matters which should be treated in 

(
, the most impor-

tant of which would be the addition of the term “pre-

State, provisions of the treaty other than those to which 
the reservation related. Such an attitude does not prevent 

-

the author of the reservation would have wanted. It was 

prima 
, they fell within the consensual framework on which 



 

(e , to take 

“

phrased or named, made by a State or an international 
-

effects of the reservation in relations between the author 

(f

1. TEXT OF DRAFT GUIDELINES

adopted so far by the Commission is reproduced below.542

GUIDE TO PRACTICE

1. 

1.1

542 
, vol. II (Part 

Yearbook 

Yearbook … 2000

bis bis
bis Yearbook … 2002, vol. II (Part 

 
bis, 2.5.5 ter

in Yearbook … 2003, vol. II (Part Two), pp. 70–92. The commentary to 

 

-

1.1.8

543 The number between square brackets indicates the number of this 

-



-

-

-

-



 

to them.

b

b

b

b

c

b

electronic mail or the facsimile.

tion to the attention of:

b



-

 …

b

544 Section 2.3 proposed by the Special Rapporteur deals with the 
late formulation of reservations.

-

-



 

-

b

b

c

545

ter -
-

b



2. TEXT OF THE DRAFT GUIDELINES ON RESERVATIONS TO 
TREATIES AND THE COMMENTARIES THERETO PROVISIONALLY 
ADOPTED BY THE COMMISSION AT ITS FIFTY-SIXTH SESSION

commentaries thereto provisionally adopted by the 

Commentary

should be posed in connection with the questions of the 
withdrawal and late formulation of reservations. Insofar 

-
ervation, what is involved is a partial withdrawal of the 
initial reservation, which poses no problem in principle, 

-

546 However, if the effect of the 

is the late formulation of a reservation and to apply to it 

547

546  Year
book … 2003, vol. II (Part Two), pp. 87–92.

547 For the text of these provisions and the commentaries thereto, see 

, which refers to the rules on the late for-
mulation of reservations and also makes it clear that, if a 

-
vation, the initial reservation applies.

(3) These assumptions were contested by a minority of 
the members of the Commission, who took the view that 
these rules run counter to the 1969 Vienna Convention and 

addition, the established practice of the Council of Europe 

instances where States have approached the Secretariat 

-

548

(5) The same author questions whether a State may 
denounce a treaty to which it has made reservations in 
order to ratify it subsequently with widened reservations. 
He feels that such a procedure may constitute an abuse of 

549

(6) The majority of the members of the Commission 

moreover, absolutely not settled550) should not be trans-
posed to the universal level and that, as far as the widen-

548 , Stras-

the case of Chrysostomos et al. v. Turkey, European Court of Human 

of 4 March 1991, , vol. 3, No. 5 
(July 1991), p. 193.

549 (footnote 548 above). One can inter-
pret in this sense the Swiss Federal Court decision of 17 December 
1992 in the case of v.

reservations to treaties (footnote 535 above), paras. 199–200. On the 

-

, vol. 5, Nos. 9–10 (December 1993), p. 297, at 
-

day with a new reservation, see 
, vol. I (United 

Nations publication, Sales No. E.04.V.2), p. 222, note 3. After several 

Rawle 
v. -

Multilateral Trea

2003, vol. I, p. 222, note 3). What was involved, however, was not 

entirely new reservation.
550 , 

para. 14, footnote 1064.



 

the late formulation of reservations.

-

which the reservation refers, such provisions will be fully 
applicable, for the same reasons:

–

–

wish to modify an earlier reservation and, in some 
cases, it may be possible for the author of the res-
ervation to denounce the treaty in order to ratify it 

– It is always possible for the parties to a treaty to 
551 

-

of the treaty as a whole with respect to certain spe-

– The requirement of the unanimous consent of the 
-

(8) At least at the universal level, moreover, the justi-

treaty to widen the scope of their reservations after the 
expression of their consent to be bound has not prevented 

of reservations,552 and this is entirely a matter of common 
sense.

same way as late reservations. When they receive such 
a request by one of the parties, they consult all the other 

if none of the parties opposes it by the deadline for replies.

(10) For example, when, on 1 April 1985, Finland 

551 See article 39 of the 1969 and 1986 Vienna Conventions.
552  

-
vention for the prevention of pollution from ships, 1973 (MARPOL), 
which it deposited with the Secretary-General of the IMO on 25 Sep-

International 
, 

depositary does not appear to have made acceptance of the new word-

, p. 81.

on 8 November 1968, it formulated a reservation to a 
technical provision of the instrument.553 Ten years later, 
on 5 September 1995, Finland declared that its reserva-

mentioned:554

for deposit in the absence of any objection on the part of any of the 
-

the Secretary-General of an objection within a period of 90 days from 

was accepted for deposit upon the expiration of the above-stipulated 
90-day period, that is on 19 March 1996.555

The procedure followed by the Secretary-General is the 
same as the one currently followed in the case of late for-
mulation of reservations.556, 557

(11) As another example, the Government of Maldives 
 

ary 1999 that it wished to modify the reservations it had 
-

in 1993.558

Vienna Convention on the Law of Treaties). After a State has bound 

reservations or extend or add to old reservations. It is only possible to 
-

nately not done by the Government of the Republic of the Maldives 
559

(12) However, just as it had not objected to the formula-

its entry into force as between the two States, so Germany 

reinforces the doubts of some members of the Commis-

 of 

553

-
Multilateral Trea

ties 
2003, vol. I (footnote 549 above), p. 830).

554

, p. 831).
555 , note 3.
556 , 

557 It should be noted that, at present, the period would be 12 months, 
, p. 189 and, in particular, 

558  See Multilateral Treaties 
, vol. I (footnote 549 above), p. 263, 

note 42.
559 -

, p. 245. 
The German and Finnish objections were made more than 90 days after 

Secretary-General.



560 Since, however, contrary to 
the opinion of the majority of its members, the Commis-

opposition of States to late formulation of reservations in 
561 it considered that the 

reservations. It did not seem necessary to say so expressly 

it in the Guide to Practice.

(14) It should, however, be noted that the transposition 
of the rules applicable to the late formulation of reserva-

-

-
ties, but this situation is different: prior to the late formu-
lation of a reservation, the treaty applied in its entirety 

-
-

vation was already established and produced the effects 

This is the difference of situation covered by the sec-

that, in this second case, the initial reservation remains 

of its scope.

(15) The Commission did not consider it necessary for 

effect of certain provisions of the treaty or of the treaty as 
-

in a broader manner than the initial reservation.

Commentary

 

of the treaty. They may be made at any time562 (unless 
the treaty otherwise provides563) and are not subject to 

564

560

561 , p. 189–190.
562

563

564

-

-

(Late formulation of an interpretative declaration).

contrary contained in the treaty itself, which may limit the 

case which is fairly unlikely, but which cannot be ruled 
out in principle, where the treaty expressly limits the pos-

-
 

565

-
ments made under an optional clause566

a choice between the provisions of a treaty567 also comes 
to mind, but such statements are “outside the scope of the 

568 Also, on 7 March 2002, Bul-

1994, of the European Convention on Mutual Assistance 
569

570

565 See Multilateral Treaties 
, vol. II (United Nations publication, 

Sales No. E.04.V.2), p. 109.
566 -

-

Multilateral Treaties  
, vol. I (footnote 549 

above), pp. 509–512.
567 See, for example, the note by the Ambassador of Mexico to the 

-
tion on the service abroad of judicial and extrajudicial documents in 

-
ments with respect to the application of article 5 of the Convention, 
www.hcch.net.

568

569 United Nations, Treaty Series, vol. 6841, p. 185. See also www 
.conventions.coe.int.

570

-

Case of Belilos v. ,  
of 29 April 1988 (United Nations, Treaty Series, vol. 1496, p. 234–235, 

Belilos

-
actively (
Federal Court of 17 December 1992 in the case of v. 

 (see footnote 549 above).



 

(6) It is obvious that, if a treaty provides that an interpre-

follows a fortiori that such a declaration cannot be modi-

-
ration in time, the rules applicable to the late formulation of 

should be applicable  if, notwithstand-

intended to modify an earlier interpretative declaration: 

-

Commentary

declarations cannot be done at will: such declarations can, 

-
tion of its consent to be bound571 and any late formulation 

-
572

encounter the opposition of any one of the other contract-

-

widen the scope of a conditional interpretative declara-
tion, the majority of the members of the Commission were 
of the opinion that there was no reason to depart in this 

-
vations and that reference should therefore be made to the 
rules applicable respectively to the partial withdrawal573 

574

(3) In this second case, the applicable rules are thus also 

(Late formulation of a conditional interpretative declara-
tion), which reads:

-
-

interpretative declaration.575

571

572

573

574

575 , 

(4) The Commission is aware of the fact that it is also 

make an interpretative declaration a condition of its par-

interpretation. This is, however, an academic question of 
which there does not appear to be any example.576 There is 

to this case, particularly as this would, in reality, amount 
to the withdrawal of the declaration in question as a 

 interpretative declaration and would thus be a 
case of a simple withdrawal to which the rules contained 

this could be done at any time.

Commentary

where a treaty provides otherwise,577 -

It may, of course, be inferred therefrom that such a dec-
laration may also be withdrawn at any time without any 
special procedure. It would, moreover, be paradoxical if 
the possibility of the withdrawal of an interpretative dec-
laration was more limited than that of the withdrawal of a 

578

(2) While States seldom withdraw their interpretative 
declarations, this does happen occasionally. On 1 March 

Secretary-General that it had decided to withdraw the dec-

576 -
lier interpretative declarations do not constitute reservations. See, for 

-

Convention on the Elimination of All Forms of Racial Discrimination 

of the French Government, but only to record the latter’s interpretation 
Multilateral Treaties 

, vol. I (foot-
note 549 above), p. 153, note 19). See also, for example, the statements 

-

or India’s position with respect to the same Convention, , note 13. 
See also O. Schachter, “The question of treaty reservations at the 1959 

. 2 (April 1960), pp. 372–379.
577

578 -



579 Likewise, 

decided to withdraw its declaration in respect of article 7 (2) 
-

580

(3) This practice is compatible with the very informal 
nature of interpretative declarations.

(4) The withdrawal of an interpretative declaration must 
nevertheless be based on the few procedures provided for 

bis
to the authorities which are competent to formulate such 
a declaration (and which are the same as those which 

the adoption or authentication of the text of the treaty or 

579 Multilateral Treaties 
, vol. I (footnote 549 above), p. 356, note 

-

Nations, Treaty Series, vol. 1138, No. 17853, p. 39), Multilateral Trea
ties 
2003, vol. I, p. 136, and p. 409, note 18), but such statements are “outside 

580 Multilateral Treaties 
, vol. II (footnote 565 above), p. 336, note 

13. The declaration concerned the respective powers of the President 

Affairs to conclude treaties. See also the withdrawal by New Zealand 

the Asian Development Bank, , vol. I (footnote 549 above), p. 512, 
note 11.

provisions.

Commentary

(1) Unlike simple interpretative declarations, condi-

reservations: they must be formulated when the State 

bound,581

objects to their late formulation.

(2) It follows inevitably that the rules applicable to the 
withdrawal of conditional interpretative declarations are 

such declarations. The Commission nevertheless believes 

-
tions and conditional interpretative declarations.

-

581
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582 
that had been undertaken on the topic entitled “Risks 

of work.583

in 2002, the Commission included the topic in its pro-

-

584 In 
-
-

Study Group on the question of “The function and scope 
of the 

appointed Mr. Martti Koskenniemi as Chairperson of the 
Study Group. It set a tentative schedule for work to be 

-

2002585

for that work. The Commission likewise held a prelimi-
nary discussion of an outline produced by the Chairper-
son of the Study Group on the question of “The function 
and scope of the rule and the question of 

298. At the current session, the Commission reconsti-

17 May, on 3 June, and on 15, 19, 21, 26 and 28 July 2004. 
It also had before it the preliminary report on the Study on 
the Function and Scope of the  rule and the 

-
niemi, Chairperson of the Study Group, as well as outlines 

582

Yearbook … 2000, vol. II (Part Two), Annex, p. 143.
583 See footnote 238 above.
584 Yearbook … 2002, vol. II (Part Two), p. 97, paras. 492–494.
585 (a

rules of international law applicable in the relations between the par-
) of the 1969 Vienna Convention), in the con-

b) the application of successive treaties 
) 

) hierarchy in international law: 
erga omnes, Article 103 of the Charter of the 

Yearbook … 2003, vol. II (Part Two), 
p. 53, para. 427.

on: the Study on the Application of Successive Treaties 

relevant rules of international law applicable in relations 
) of the 1969 Vienna 

international law and concerns of the international com-

of the parties only (article 41 of the 1969 Vienna Conven-

in International Law: ,  erga omnes, 
Article 103 of the Charter of the United Nations, as con-

586

Commission took note of the report of the Study Group 
(A/CN.4/L.663/Rev.1), in section C below.

1. GENERAL COMMENTS AND THE PROJECTED OUTCOME 
OF THE STUDY GROUP’S WORK

300. The Study Group commenced its discussion by 
a review of the report of the 2003 Study Group587 as 
well as of the topical summary, prepared by the Secre-
tariat, of the discussion held in the Sixth Committee of 

CN.4/537, section G).

-
tially encapsulated in the full title of the Study Group. 

-
tion and expansion of international law. The Study Group 
decided to carry out its task on the basis of the tentative 

588

302. The Study Group welcomed the comments made 

of the General Assembly in 2003. It observed that the 

broadly endorsed. In particular, the decision to concen-
trate on the substantive questions and to set aside the insti-

-
sion to focus work on the 1969 Vienna Convention had 
seemed acceptable to the members of the Sixth Commit-
tee. The Study Group also took note of the wish to attain 

586 T

587  Yearbook … 2003, vol. II (Part Two), pp. 96–99, paras. 415–435.
588  , paras. 424–428.



practical conclusions from its work. In this connection, 

the eventual result of its work. While some members saw 

-

analytical exercise would already be useful and that at the 

based on the studies, as to the nature and consequences 

to develop a substantive, collective document as the out-
come of its work. This document would be submitted to 
the Commission in 2006. It would incorporate much of 
the substance of the individual reports produced by the 
members of the Study Group, as supplemented and modi-

-
sist of two parts: (a) a substantive study on the topic as 
well as (b

2. DISCUSSION OF THE STUDY CONCERNING THE FUNCTION 
AND SCOPE OF THE LEX SPECIALIS RULE AND THE QUESTION OF 
“SELF-CONTAINED REGIMES”

-
sions on the study produced by the Chairperson on 
“The function and scope of the  rule and the 

a) 
b) 

types of special law. As these distinctions had already 
been endorsed in 2003, there was no need to have a dis-
cussion on them now. Instead, the Study Group decided 

the  maxim while the second part focused on 

(a) Lex specialis

function and scope of the  rule, the Chair-

recourse to the 
-

 maxim 
-
-

-

He underlined the relational character of the distinction 

-

for instance, from the scope of the States covered by it, or 

of 

environment.

305. Secondly, the Chairperson noted that the principle 
-
-

There was vast case law that had recourse to the technique 
of . The Commission, too, had endorsed it in 
article 55 of the draft articles of responsibility of States for 

589 The Chairperson attrib-
uted the acceptance of the -

-

four situations in which the  rule has arisen in 
case law: (a) it may operate to determine the relationship 

-
Beagle 

Channel Arbitration 590 (b) between provisions in two dif-
ferent instruments as it was in the 

 case591 and more typically in a systemic envi-
592 ( ) between a treaty 

and a non-treaty standard as was the case in INA Corpora
tion v. 593 
and ( ) between two non-treaty standards as shown by the 

 case594 in which 

.

there was no formal hierarchy between sources of inter-
national law, there was a kind of informal hierarchy which 

589  
590  

gle Channel, 
also ILR, vol. 52 (1979), p. 97.

591  case (see footnote 31 
above), at p. 31.

592 See for example WTO, 
, Report of the Panel (WT/DS34/R), 

, Report of the Panel (WT/DS54/R, WT/DS55/R, 

, Report of the Panel (WT/DS90/R), 6 April 1999, para. 4.20. 
See also, for instance, within the European Union, 
v. (case T-123/99), 

 
, section II, Court of First 

Instance, p. 3269, at p. 3292, para. 50.
593 See INA Corporation v. 

Tribunal, , vol. 8, p. 373, 
at p. 378.

594 
  , p.6, at p. 44.



 

expressed the consensual basis of international law: pref-

be bound by it.

308. Fifthly, the Chairperson pointed out that there were 
two ways in which the law took account of the relationship 

a special rule could be considered to be an , 
elaboration or -
ond instance, a special rule is taken, instead, as a 

,  or 
(i.e. 

-
tinction—and with it, the distinction between 
lis -

in the study of . He stressed that even where 

 
of the former.

309. Sixthly, the Chairperson pointed out that most of 

. There 

prohibited deviation or such prohibition is derived from 

cases was that of . However, there were also 
-

nent considerations included, for instance, who the bene-

310. Finally, the Chairperson observed that there was 
one aspect of the  issue that he had not dealt 

-
mentary report on that issue for the Study Group in 2005. 

-

international law functioned in an omnipresent man-

such as the  and 
595 demonstrated that the 

-
sible to outline more clearly what this meant in practice. It 

 maxim as 

indeed no possibility—to lay down strict or formal rules 

595  See footnote 404 above.

for the use of the maxim. Sometimes the maxim oper-

solution technique. How it was to be used depended on 

pointed out that in addition to what had been stated in the 
study, a distinction existed between the use of the maxim 

 of the law 

its informal and context-dependent nature. The same was 
true of a related distinction, namely that between the per-

the conclusions of the study. Certain special aspects were, 
-

sion—in other words, the relationship between the 
 and the —had not been discussed 

how this should be dealt with was also dependent on the 

313. Some members of the Study Group doubted the 
 maxim denoted an infor-

mal hierarchy. In their view, there was no hierarchy, for-
mal or informal, between the sources of international law. 

this was not due to a hierarchy in law but merely to the 

also some criticism of the Chairperson’s treatment of the 

from the issue of , the question of permissibility 

(b) 

as the rationale for the two was the same. Self-contained 
.

315. The Chairperson noted that there were three some-
what different senses in which the term “self-contained 

was article 55 of the draft articles on State responsibility 
adopted by the Commission in 2001596

 case597

 case.598 
The cases referred, however, to somewhat different situa-
tions. The former (a broad sense) referred to a set of treaty 

596  
597 Case of the S.S. “ P.C.I.J., Series A, No. 1, 1923, 

pp. 23–24. 
598  (see foot-

note 175 above), at p. 40, para. 86. 



Peace between the Allied and Associated Powers (Treaty 
-

ter (a narrower sense) denoted a special set of secondary 

-

special set of rules and principles on the administration of 

—of State responsibility. 
-

atic. Especially the distinction the Commission made in 

of 

. 

316. In a third sense, which was raised in order to 
stimulate debate on the matter, the term self-contained 

the sense that special rules and techniques of interpreta-
-

cial branch of international law with its own principles, 

ICJ in its advisory opinion on the Legality of the Threat 
 had recourse to such dis-

tinctions.599

one another. 

constantly used by the Commission’s Special Rappor-
teurs on the topic of State responsibility in a narrow and 

-
cial Rapporteurs had held that States were entitled to set 

treated by the Commission in any detail. However, the 

to operate as it was supposed to had been discussed by 

of whom held it self-evident that in such cases, recourse 

from the Commission’s earlier debates was that neither 
the Commission nor the Special Rapporteurs—nor any of 

international law. 

no set of rules—whether in the narrower or the broader 

599 
ion, , p. 226, at pp. 239, 241, 243–244 and 247, 
paras. 24, 27, 34, 37 and 51. 

-

principles . 

-

been provided for by the latter. For example, whether or 

over a territory, were questions that would almost always 

of interest concerned: (a) the conditions for the establish-
b) the scope of application of 

-

-
tion in respect of  should also apply to special 

-
stances, this was normally to be determined by an inter-

600 and WTO 
law,601 the Chairperson observed that in none of the exist-

-
national law excluded. On the contrary, the treaty bodies 

the  case,602 it was in the nature of important princi-

600 See v. 

 v.
Application No. 31253/96, Grand Chamber, 

  
v. -
tion No. 35763/97, Grand Chamber, 

, p. 100, para. 55. See also v. Turkey, European Court 

 v.
Application No. 37112/97, Grand Chamber, 

v. 

No. 52207/99, , I.L.R., vol. 123 (2003), 

, vol. 108 (2004), p. 10 et seq., at pp. 11–22.
601 WTO, 

tional Gasoline, Report of the Appellate Body (WT/DS2/AB/R), of 
2 , 
Report of the Panel 

, 
Report of the Appellate Body (WT/DS58/AB/R), of 6 November 1998, 
paras. 127–131.

602  (see footnote 140 above), p. 42, 
para. 50.



 

not -

-

in . At least some of 

outlined in the 1969 Vienna Convention itself, and also 

situations.

323. The Chairperson stated that the main conclusion 
of his study was that the present use of the  

-
sion to concerns about economic development, protection 

was not in a crisis. 

system was realistically available to do away with prob-

demands of coherence and reasonable pluralism will con-
-
-

Chairperson therefore proposed to focus on the opera-

a
(b ) the role of 

-
) the conditions and 

-

constantly used in the narrower sense (i.e. special sec-
ondary rules of State responsibility) and a broader sense 

-
-

-
cussed in the report. 

-

-

-
ferent permutations in which such failure may occur. It 

-

what the consequences should be.

-

on the circumstances of each case. There was some scep-

3. DISCUSSION OF OUTLINE CONCERNING THE STUDY ON THE 
APPLICATION OF SUCCESSIVE TREATIES RELATING TO THE SAME 
SUBJECT MATTER (ARTICLE 30 OF THE VIENNA CONVENTION ON 
THE LAW OF TREATIES)

331. In its discussion of the topic, the Study Group pro-
ceeded on the basis of an outline and an oral presenta-
tion by Mr. Teodor Melescanu. The outline considered, 
inter alia
of article 30 of the Vienna Convention603 and analysed the 
main provisions of that article,604 -

603 For the work of Special Rapporteurs Hersch Lauterpacht, Ger-
Yearbook , vol. II, 

document A/CN.4/63, pp. 90 et seq. , 
vol. II, document A/CN.4/87, pp. 123 et seq. , vol. II, 
document A/CN.4/115, pp. 20 et seq. , vol. II, 
document A/CN.4/156 and Add.1–3, pp. 36 et seq.

604 Article 30 of the 1969 Vienna Convention reads as follows:
“Article 30

1. Subject to Article 103 of the Charter of the United Nations, 

-

to be considered as incompatible with, an earlier or later treaty, the 
provisions of that other treaty prevail.

3. When all the parties to the earlier treaty are parties also to 
the later treaty but the earlier treaty is not terminated or suspended 
in operation under article 59, the earlier treaty applies only to the 
extent that its provisions are compatible with those of the later 
treaty.



ciples relevant in its application, namely, the principle of 
 in 

 in para-
a

of international cooperation in response to novel needs 

332. Article 30 is mainly based on relevant concerns 

b
relations between a State that was party to two or more 

did set off a situation of relevance for future consider-
ation. Three points were noted. First, the mere conclusion 
of a subsequent inconsistent treaty would not per se
rise to a breach of international law. This would take place 

Secondly, article 30 did not 
expressly address the question of the  of the two 
inconsistent treaties, only of their relative priority.

333. Also, the provision did not address questions con-

consequence of violation of one treaty by the other. 
Thirdly, the provisions of article 30 were residual in char-
acter and in that sense not mandatory. Ultimately, it was 

-
cessive treaties in accordance with their interests. In this 

could be to what extent the will of States could be cur-
tailed—in particular the will of the State that was party 
to two inconsistent treaties to pick and choose which of 

violate with the consequence of State responsibility for 
violation. Further study on this was to be based on State 

principles such as (a 

without its consent, article 34 of the 1969 Vienna Conven-
tion) and prior tempore potior jure

334. In its discussion, the Study Group focused atten-
tion on the future orientation of the study. It was acknowl-

b).

335. b -

the matter and the choices made by successive Special 

4. When the parties to the later treaty do not include all the 
parties to the earlier one:

(a) as between States Parties to both treaties the same rule 

(b) as between a State party to both treaties and a State party 
to only one of the treaties, the treaty to which both States are parties 

question of the termination or suspension of the operation of a treaty 
under article 60 or to any question of responsibility which may arise 
for a State from the conclusion or application of a treaty the provi-

Rapporteurs on the law of treaties. The Study Group 

be imposed on the will of a State to choose, between 
the inconsistent treaties to which it was a party, which it 
would comply with and which it would have to breach. It 

-
tions such as discussed in relation to the inter se modi-

336. b), two other instances 
a) the 

b) the case of a treaty, multilateral 
or bilateral, which differs from customary international 

was that the former situation was normally quite unprob-

this connection.

337. 
article 30 had a residual character. Some members won-
dered, however, whether it was correct to say that they 

accepted and reasonable considerations. The Group also 

time of the application of the subsequent treaty, but it 

of the later treaty.

4. DISCUSSION OF THE OUTLINE CONCERNING THE STUDY ON 
THE MODIFICATION OF MULTILATERAL TREATIES BETWEEN 
CERTAIN OF THE PARTIES ONLY (ARTICLE 41 OF THE VIENNA 
CONVENTION ON THE LAW OF TREATIES)

338. The Study Group proceeded on the basis of an out-
line and an oral presentation by Mr. Riad Daoudi. The 
outline considered, inter alia, the context in which an 
inter se
Convention605

605 Article 41 of the 1969 Vienna Convention reads as follows: 
“Article 41

of the parties only
1. Two or more of the parties to a multilateral treaty may con-

alone if:
(a

(b
and:

(i) Does not affect the enjoyment by the other parties of 

 
is incompatible with the effective execution of the 
object and purpose of the treaty as a whole.

a) the treaty 
otherwise provides, the parties in question shall notify the other 



 

two or more parties to the inter se  inter se 

treaty without  it. The relationship between the 

between the  and the 

339. It was the principal concern of article 41 to allow 
inter se

-
inter se a) the preservation 

606 (b) the non-imposition of additional 
-

) the preservation of the object and purpose of 
the multilateral treaty. In addition, there were conditions 

inter se
their other parties and their reaction to it.

340. 
purpose of the treaty (art. 41 (1) (b) (ii)), the situation with 
respect to an inter se -
ent from rules applicable in respect of reservations. It was 

determine the permissibility of an inter se 

-
sisted essentially of a network of bilateral relations.607 The 

608 and absolute609

341. The outline also discussed the question of sanc-
tions for breach of the multilateral treaty by the parties 
to an inter se

Convention sets out the conditions of reaction to material 

inter se 

342. 
the understandable need for parties to allow the develop-
ment of the implementation of a treaty by inter se -

the inter se
those between a minimum standard and a further devel-

-
-

sibility of inter se

606 See, for example, article 311 (3) of the United Nations Conven-
tion on the Law of the Sea.

607 For example, the 1961 Vienna Convention on Diplomatic Rela-
tions and the 1963 Vienna Convention on Consular Relations.

608 A disarmament treaty is an interdependent treaty inasmuch as the 

performance by the other parties of theirs. A breach by one party is in 
effect a breach  all the other parties.

609 -

them is independent of the performance by the other parties of their 

treaty. However, it was also pointed out that the condi-
tions of inter se

of a  thereof (article 41 (1) (b) (ii)). The conse-
quences of impermissible inter se
expressly dealt with in article 41 and should be further 
analysed.

343. Attention was drawn to the semantic differences 
between  and  in the 

technically different, those differences were not always 

to review the relationship between the different principles 

inter se -
tion) and Article 103 of the Charter of the United Nations 

344. It was also considered useful to explore further the 
inter se 

be undertaken.

5. DISCUSSION ON THE OUTLINE CONCERNING THE INTERPRE-
TATION OF TREATIES IN THE LIGHT OF “ANY RELEVANT RULES 
OF INTERNATIONAL LAW APPLICABLE IN RELATIONS BETWEEN 
THE PARTIES” (ARTICLE 31 (3) (C) OF THE VIENNA CON-
VENTION ON THE LAW OF TREATIES), IN THE CONTEXT OF 
GENERAL DEVELOPMENTS IN INTERNATIONAL LAW AND CON-
CERNS OF THE INTERNATIONAL COMMUNITY

345. The Study Group proceeded on the basis of an 

The outline addressed inter alia the function of article 
31 (3) ( ),610

that it refers to rules

to rules that are both and 
it is not restricted by temporality. It also analysed arti- 
cle 31 (3) ( -
sideration by the Commission611 and its use in several 
cases before the Iran–United States Claims Tribunal,612 

610 Article 31 (3) ( ) of the 1969 Vienna Convention reads as follows:
“Article 31

General rule of interpretation

( ) Any relevant rules of international law applicable in the 
relations between the parties.

611 Third report on the law of treaties by Special Rapporteur Sir 
Humphrey Waldock, Yearbook , vol. II, document A/CN.4/167 
and Add.1–3, p. 5, at pp. 52–65. See also the report of the Commis-
sion to the General Assembly on the work of its sixteenth session, , 
document A/5809, p. 173.

612 v. Bank Tejarat (1983) and  (1984) 
(see footnote 77 above). The provision was also relied upon in a dis-
sent in Grimm v. Iran (1983), , 1984, vol. 2, p. 78, on the question 
of whether a failure by Iran to protect an individual could constitute a 
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613 and the Interna-
tional Court of Justice.614 It further considered three con-
crete examples of its application in the  Case 
before the International Tribunal for the Law of the Sea, 
the Arbitral Tribunal of the Convention for the protec-
tion of the marine environment of the North-East Atlantic 

615 in 
v.  before 

616 in the 
617 and 

618 cases 
in the context of the WTO dispute settlement procedures.

346. The outline reached some preliminary conclu-
 

cle 31 (3) (
future work. The outline pointed to the inherent limits of 
the technique of treaty interpretation as a means of reduc-

 
cle 31 (3) ( ). It was noted that such limits arise from: (a) 
the different context in which other rules of international 

b) the 

of international law.

347. 
to other rules of international law unless the treaty itself 

the use of article 31 (3) ( -
mally if: (a
appears to be resolved by reference to a developed body 

b) the terms used in the treaty have 

law, to which the parties can therefore be taken to have 
) the terms of the treaty are by their 

nature open-textured and reference to other sources of 
619

613 v.  
, vol. 18. See also  

v. v.  
and v.  .

614 v.
, p. 803 (the text 

of the decision is also available in ILM, vol. 42, No. 6 (November 

(footnote 404 
above), p. 114.

615 International Tribunal for the Law of the Sea: The MOX Plant 
v.  , 

Order of 3 December 2001,  Permanent 
Court of Arbitration: 

, Decision 

The MOX Plant Case  
v. , of 24 June 2003, ILM, vol. 42 (2003), 
p. 1187.

616 , 10 April 2001, ICSID Reports, 

the latter award can also be found in ILM, vol. 41 (2002), p. 1347.
617 See footnote 601 above.
618 WTO, Report of the Appellate Body (WT/DS26/AB/R, WT/

DS48/AB/R), of 16 January 1998.
619 

GATT discussed in the 

348. Secondly, inter-temporality was discussed as it 
related to the determination of the point in time at which 

-

out certain problems in the application of article 31 (3) ( ) 
that had not been resolved by the formulation of its refer-
ence to other treaties applicable in relations between the 
parties. In particular, the question was raised whether it 

-
preted should be parties to the other treaty to which refer-

some of them were.

349. ) 
became applicable only when there was a problem of 
interpretation. In such case, the provision pointed to cer-

out the interpretation. It did not, however, indicate any 
particular way in which this should take place. In particu-
lar, there was no implication that those other rules should 
determine the interpretation. The various rules would 

was appropriate in the circumstances. It was observed that 
the fact that article 31 (3) ( ) was rarely expressly cited 
should not obscure its importance as a rule of treaty inter-

-

system. Therefore it deserved a careful study.

350. -
tion of what rules were covered by the reference in arti- 
cle 31 (3) ( ). While it was clear that provision referred 
to other treaty rules that were relevant and applicable, it 
did not exclude the application of other sources of inter-

-

-
ence was to be understood as wide, it was useful to bear 
in mind that the interpretation would need to come about 

351. The Study Group also discussed the relationship of 
article 31 (3) ( ) to other rules of treaty interpretation—for 

international community should be taken into account. It 
was wondered whether the way inter-temporal law was 
seen at the time of adoption of the 1969 Vienna Conven-
tion continued to remain valid in view of the many trans-
formations in the international system since.

6. HIERARCHY IN INTERNATIONAL LAW: JUS COGENS, OBLIGA-
TIONS ERGA OMNES, ARTICLE 103 OF THE CHARTER OF THE 
UNITED NATIONS, AS CONFLICT RULES

352. In its discussion on this topic, the Study Group 
proceeded on the basis of an outline and oral presenta-

 and 
 cases (see footnotes 601 and 618 above).



 

-
jus 

,620 erga omnes621 and the nature of 

United Nations as well as their acceptance and rationale, 

353. Secondly, the outline offered a brief perspective 
on the concept of hierarchy in international law. It was 

that it may not always be appropriate to draw hierarchi-

no well-developed and authoritative hierarchy of values 
in international law and thus no stable hierarchy of tech-

622 Accord-
-

ment. Sometimes such hierarchies would contribute to 

hierarchies.

354. Thirdly, the outline alluded to the need to address 
 erga omnes and Article 103 of 

the Charter of the United Nations This 
a) their priority  other 

b) their hierarchi-
) the hierarchical 

620 See article 53 of the 1969 Vienna Convention. See also arti- 
cles 41 and 48 of the draft articles on responsibility of States for inter-

 
session, 
pp. 113–114 and 126.

621 See (footnote 40 
above), at p. 32. See also  

tugal v.  

(footnote 507 above), at p. 616.
622 See Yearbook … 2002, vol. II (Part Two), p. 98, para. 506. 

jus 
 norms).

355. The Study Group concentrated on the future ori-
entation of the Study. 
should be practice-oriented and refrain from identify-

. Hierarchy should be 

common to use such techniques to set aside less impor-
tant norms by reference to more important ones. This was 
what it meant to deal with such techniques as 
rules. It was advisable not to overstretch the discussion 

-

illustrate the manner in which the evolutionary nature of 
these hierarchical concepts appeared in practice.

-
retical discussion on this topic would raise issues which 

examples of the use of hierarchical relationships in prac-

-
cal situations where hierarchical relationships have been 
established.

357. It was also held useful to analyse the differences 
between  and erga omnes

erga omnes 
implicated hierarchical relationships in the manner that 

 did. Likewise, it was felt that attention should 

relationship: what would happen to the inferior rule set 

situations it was used to ensure the unity of the interna-

-

-
eration of the relationship between the present study and 
the interpretative techniques explored in the other studies.



 

session.623

before it Section H of the Topical Summary, prepared by 
the Secretariat, of the discussion held in the Sixth Com-

session entitled “Other decisions and conclusions of the 
-

bly resolution 58/77 on the Report of the International 

Group.

1. WORKING GROUP ON THE LONG-TERM PROGRAMME OF WORK

of work was reconstituted with Mr. Alain Pellet as Chair-
624

of work at the end of the quinquennium. However, the 
-

tion to extradite or prosecute (

work. It considered that the topic met the relevant criteria 
which were mentioned in the Commission’s 2000 report 

session, namely that this topic is precise and presents a 

625

2. NEW TOPICS FOR INCLUSION IN THE CURRENT PROGRAMME 
OF THE WORK OF THE COMMISSION

364. The Commission considered the selection of 
new topics for inclusion in the Commission’s current 

623

above.
624

625  See Yearbook … 2000, vol. II (Part Two), p. 131, para. 728.

-

decided to appoint Mr. Maurice Kamto Special Rap-

Brownlie Special Rapporteur for the topic “Effects of 

3. STRATEGIC FRAMEWORK

-
626 prepared pursuant to 

General Assembly resolution 58/269, of 23 December 

Framework.

4. DOCUMENTATION OF THE COMMISSION

366. The Commission noted with satisfaction that 

58/77 approved the Commission’s conclusion on its 
documentation.

General Assembly resolution 58/250, of 23 December 
-

mary records of bodies entitled to them, the Commission, 

Secretariat, concluded that none of them would meet the 
needs of the Commission. The Commission recalled that 
on several occasions it considered the summary records as 
an inescapable requirement for the procedures and meth-
ods of its work. They constitute the equivalent of 

 and are an indispensable part of the process 

Moreover, the Commission stressed the importance of 
summary records as an essential part of the ILC Yearbook.

368. The Commission noted with appreciation the 

-
vations received from Governments and international 

-

5. HONORARIA

369. The Commission reiterated once more the views 

626



 

session627

628 The Commission reiterates that 
General Assembly resolution 56/272 of 27 March 2002 

countries, as it compromises the support for their neces-
sary research work.

 
of the Commission

370. The Commission decided to hold a 10-week split 

2005.

-
tice, addressed the Commission and informed it of the 
Court’s recent activities and of the cases currently before 
it. His statement is recorded in the summary record of that 

-
tional Law of the Council of Europe were represented at 
the present session of the Commission by Mr. Guy de Vel, 

held on 14 May 2004.629

-

Z. Kamil, who addressed the Commission at its 2816th 
630

followed.

374. The Inter-American Juridical Committee was rep-
resented at the present session of the Commission by 
Mr. Felipe Paolillo, who addressed the Commission at its 

631

views followed.

375. Members of the Commission held an informal 

19 May 2004 and with members of the Committee on the 

At the invitation of the Sub-Commission on the Promo-

of views followed.

627  Yearbook … 2002, vol. II (Part Two), pp. 102–103.
628  Yearbook … 2003, vol. II (Part Two), p. 101.
629 This statement is recorded in the summary record of that meet-
Yearbook … 2004, vol. I.

630 .
631 .

was held between members of the Commission and mem-

was held between members of the Commission and mem-
bers of the International Law Association on topics of 
mutual interest for the two institutions, in particular pro-

-

 

377. The Commission decided that it should be repre-

by its Chairperson, Mr. Teodor Viorel Melescanu.

 
Special Rapporteur on the topic “Diplomatic protec-

-
porteur on the topic “International liability for injurious 

-
national law (international liability in case of loss from 

-
lution 44/35 of 4 December 1989.

E. International Law Seminar

379. Pursuant to General Assembly resolution 58/77, 
the fortieth session of the International Law Seminar was 
held at the Palais des Nations from 5 to 23 July 2004, dur-

-
-

in the civil service in their country.

380. Twenty-four participants of different nationalities, 

in the session.632 The participants in the Seminar observed 

632

-

 

-
 

-
-
-

tee, under the Chairmanship of Mr. Jean-Marie Dufour (President of 
the Geneva International Academic Network, GIAN), met on 21 April 
2004 and selected 24 candidates out of 77 applications for participation 
in the Seminar.



381. The Seminar was opened by the Chairperson 
of the Commission, Mr. Teodor Viorel Melescanu. 

the Commission: Mr. João Clemente Baena Soares: “The 

-
-

-
-

sel: “International Tribunals established by the 

-

-

The Special Rapporteurs of the Commission for these 

-

submit a written summary report on one of the lectures. A 
collection of the reports was compiled and distributed to 
all participants.

make use of the facilities of the United Nations Library, 

386. The Republic and Canton of Geneva offered its tra-

of the Alabama and Grand Council Rooms followed by a 
reception.

387. Mr. Teodor Viorel Melescanu, Chairperson of 
-

Mr. Ulrich von Blumenthal, Director of the Seminar and 
Mr. Srinivas Burra, on behalf of the participants, addressed 
the Commission and the participants at the close of the 

of the Seminar.

388. The Commission noted with particular apprecia-
tion that the Governments of Austria, Finland, Germany, 
Ireland, Norway and Sweden had made voluntary contri-
butions to the United Nations Trust Fund for the Interna-

-

participants. This year, full fellowships (travel and sub-
sistence allowance) were awarded to 17 candidates and 
partial fellowships (subsistence only) to 2 candidates.

-
ties, who have taken part in the Seminar since 1965, the 
year of its inception, 541 have received a fellowship.

390. The Commission stresses the importance it attaches 

which have their headquarters in Geneva. The Commis-

appeal to States to make voluntary contributions in order 

participation as possible. 

391. The Commission noted with satisfaction that 
in 2004 comprehensive interpretation services were 
made available to the Seminar. It expresses the hope that 
the same services will be provided for the Seminar at the 



 
AUT DEDERE AUT JUDICARE

aut 
) 

operation in the suppression of certain kinds of criminal 
1

2. As it is stressed in the doctrine, aut 
 is a modern adaptation of a phrase 

used by Grotius:  (either extradite 
2

) instead of “pun-
punire

punish exists with respect to all offences by which another 
State is injured.

-

4. It was underlined by the doctrine that, to determine 

to extradite or prosecute, three problems have to be 

-

-
3 It also seems necessary to 

-
ecute (henceforth the “obligation
of discretion of States concerned.

1 M. Cherif Bassiouni and E. M. Wise, 
, Dordrecht, 

Martinus Nijhoff, 1995, p. 3.
2 ., p. 4. See also H. Grotius, , book II, 

The Law 
, in J. B. Scott (ed.), , 

Oxford, Clarendon, 1925, pp. 526–529.
3 M. Plachta, “Aut dedere aut judicare: an overview of modes of 

, vol. 6, No. 4 (1999), p. 332.

the topic in question would be to complete a compara-
tive list of relevant treaties and formulas used by them 

obligation. Some attempts have already 

such treaties and conventions.4 These are both substan-

between States.

-
craft, which in article 7 states:

-
tion whatsoever and whether or not the offence was committed in its 
territory, to submit the case to its competent authorities for the purpose 
of prosecution.

7. As was noticed by the doctrine, two variants of the 

(a

(b
when a request for extradition has been refused.5

be mentioned:

– as concerns (a

– as concerns (b): the European Convention on the sup-
pression of terrorism (art. 7).

-

the obligation -

of suppression of appropriate terrorist acts. The principle 

4 Cherif Bassiouni and Wise,  (footnote 1 of this annex), 
Oppenheim’s International Law (footnote 54 

above), vol. I, pp. 953–954.
5 Plachta, (footnote 3 of this annex), p. 360.



however, with the principle of universality of jurisdiction 
-

versality of suppression in this context means that, as a 
-

ecute between States concerned, there is no place where 

10. On the other hand, a concept of the principle of uni-
versal jurisdiction and competence, especially in recent 
years, is often connected with the establishment of inter-
national criminal courts and their activities. In practice, 
however, the extent of such “universal jurisdiction and 

the establishment of such courts and is not directly con-

of applicability of the obligation, to trace an evolution 
of the principle of universality from its initial form, con-
tained in the above-quoted article 7 of the Convention for 

provisions of the 1998 Rome Statute of the International 
Criminal Court.

 
obligation -
dite or prosecute), contained in the Draft Code of Crimes 

provides:

Without prejudice to the jurisdiction of an international criminal 

have committed a crime set out in articles 17, 18, 19 or 20 6  is found 
shall extradite or prosecute that individual.7

 obligation in ques-
tion, it has done it, however, exclusively in relation to a 

. In 
-

obligation may be extended to other kinds of offences. 

a possibility of parallel jurisdictional competence to be 
exercised not only by interested States, but also by inter-
national criminal courts.

may be found in the Convention for the Creation of 

at Geneva on 16 November 1937.8 The said court was 

6

-

7  , vol. II (Part Two), p. 30.
8

reproduced in United Nations, 
 

, (Sales No. 1949.V.8), p. 88, appendix 8. See 
also International Legislation: 
partite International Instruments of General Interest, M. O. Hudson 

Endowment for International Peace, 1941, p. 878.

intended to be established for the trial of persons accused 
of an offence dealt with in the Convention for the Preven-
tion and Punishment of Terrorism from the same date.9 

Convention, the persons accused could be prosecuted 
either by a State before its own courts, or extradited to 
the State entitled to demand extradition, or committed 
for trial to the international criminal court. Unfortunately, 
the said Convention has never entered into force and the 
court in question could not be established.

15. Alternative competences of the International Crimi-
nal Court, established on the basis of the Rome Statute 
of the International Criminal Court of 17 July 1998, 

-
national Criminal Court.

-

-

 so important as 
a matter of international criminal policy, has become a 

17. In addition, there is already a judicial practice 
obligation and has 

law. The 
-

Court of 14 April 1992 “not to exercise its power to indi-

Arab Jamahiriya.10

-

of “the rule of customary international law, 
11

law and even considered by some jurists as 12 

of contemporary development of the said obligation.

18. It seems to be obvious that the main stream of 

-
:

in the principle  may be undertaken either on the 
international level or on the domestic level.13

9 Inter
national Legislation: 
tional Instruments of General Interest (footnote 8 above), p. 862.

10 Two identical decisions were adopted in the cases 

v.
and  v.

, pp. 3 
and 114 respectively. 

11 
12 
13 M. Plachta,  (footnote 3 of this annex), p. 332.



should be taken into consideration here on an equal level 

19. As it has been correctly noticed in the doctrine:

 cannot be perceived as a pana-
cea whose universal application will cure all the weaknesses and ail-

 as a universal rule of 

proposition that: , such a rule has become an indispensable element 

international arena, and 

international conventions.14

that the topic of 
(aut dedere aut judicare) in international law has achieved 

as follows:

21. Comparative analysis of appropriate provisions 
 obligation, contained in the relevant con-

ventions and other international instruments—systematic 

22. Evolution and development of the obligation—from 

(a

(b

( ) extradite or prosecute or surrender to interna-
tional court.

23. Actual position of the obligation in contemporary 
international law:

(a

(b) as rooted in customary norms—consequences of 

( ) possibility of mixed nature.

24. The extent of substantial application of the 
obligation:

(a) to “all offences by which another State is particu-

14 , p. 364.

(b
-
-

25. The content of the obligation:

(a  or ): 

(b
non-application of the obligation).

26. Relation between the obligation and other rules con-

matters:

(a

Mankind,15 article 7 of the Convention for the suppression 

(b -

( ) principle of universality of jurisdictional 
competences:

international law from the application of the obligation:

(a
-

(b -

nationals, political offences exception, limitations deriv-

( ) possible impact of such limitations or exclusions 

( ) the obligation as a rule of substantive or pro-

(e) position of the obligation in the hierarchy of 
norms of international law:

(iii)

15  See footnote 7 of this annex.



28. Relation between the obligation and other princi-

universal suppression of certain crimes, etc.).

 
of the selection of new topics

29. The topic  
(aut dedere aut judicare) in international law, proposed 

-
ditions established by the Commission at is forty-ninth16 

17 for the selection of the topics 

(a

(b

( ) The topic should be concrete and feasible for pro-

( ) The Commission should not restrict itself to tradi-

-
cerns of the international community.

30. The topic  
(aut dedere aut judicare) in international law seems to 

-
. A 

obligation into numerous international 

16  , vol. II (Part Two), pp. 71–72, para. 238.
17  See footnote 625 above.

treaties and its application by States in their mutual rela-

of operation of the obligation

 obligation in question not 

some extent, in customary norms.

-
tion in courts activities and numerous works of doctrine. 

to be in the interest of States as one of the main positive 
factors for the development of the effectiveness of their 
cooperation in criminal matters.

32. The topic is precisely formulated and the concept 
of the said obligation is well established in international 
relations of States since ancient times. It is neither too 

-
ful. As such, the obligation has been already put by the 
Commission on the list of topics suitable for future con-
sideration.18 Since then it has become obvious that this 

not be misled by its ancient Latin formulation. The obli
gation itself cannot be treated as a traditional topic only. 
Its evolution from the period of Grotius up to recent times 

18 See , vol. II, (Part Two), Annex II, p. 135, 
para. 4 (sect. VII.2(a) of the General Scheme).
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by the Secretariat
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Reproduced in Yearbook … 
2004, vol. II (Part One).
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A/CN.4/L.647 and Add.1 Diplomatic protection. Titles and texts of the draft articles adopted 
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Committee
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of the session)
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ninth session, Supplement 
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and Add.1 
, p. 45 above.

: chapter VI (Shared natural resources) , p. 55 above.

A/CN.4/L.656 and Add.1–3  
 

international law (international liability in case of loss from 

, p. 62 above.

A/CN.4/L.657 and Add.1 : chapter VIII (Unilateral acts of States) , p. 91 above.

and Add.1–2
, p. 97 above.

A/CN.4/L.659  
 

expansion of international law)

, p. 111 above.



Title

A/CN.4/L.660
Commission)

, p. 120 above.

A/CN.4/L.662  Preamble, titles and texts of draft principles 1, 2, 3, 4, 5, 6, 
7 and 8 on the allocation of loss in the case of transboundary 

Committee

A/CN.4/L.663/Rev.1  
 

Report of the Study Group

Reproduced on p. 111 
above.

A/CN.4/L.664/Rev.1

A/CN.4/SR.2791– 
A/CN.4/SR.2830 Yearbook… 2004, vol. I.



United Nations publication 
Sales No. E.10.V.9 (Part 2) 
ISSN 0082-8289

Printed at United Nations, Geneva–GE.11-62094–January 2012–1,419

USD 70
ISBN 978-92-1-133692-4

United Nations publications may be obtained from bookstores and distributors throughout 
the world. Consult your bookstore or write to: United Nations, Sales Section, New York.

Les publications des Nations Unies sont en vente dans les librairies et les agences  
dépositaires du monde entier. Informez-vous auprès de votre libraire ou adressez-vous à:  
Nations Unies, section des ventes, New York.

Las publicaciones de las Naciones Unidas están en venta en librerías y casas distribuidoras 
en todas partes del mundo. Consulte a su librero o diríjase a: Naciones Unidas, sección de 
Ventas, Nueva York.


