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Introduction
1. It has been suggested that the clean hands doctrine
should be reflected in an article in the draft articles on diplomatic protection approved by the Commission in 2004.1
The present report considers that suggestion.

(b) The doctrine does apply to cases of diplomatic
protection in which a State seeks to protect an injured
national. On 5 May 2004, Mr. Alain Pellet, who supported
the inclusion of a provision on clean hands, declared:

2. According to the clean hands doctrine no action arises
from wilful wrongdoing: ex dolo malo non oritur actio. It
is also reflected in the maxim nullus commodum capere
potest de injuria sua propria. According to Fitzmaurice:

The vague concept of “clean hands” was not very different from the
general principle of good faith in the context of relations between
States, and had no autonomous consequences and little practical effect
on the general rules of international responsibility. However, in the
context of diplomatic protection, which involved relations between
States and individuals, the concept took on new significance: it became
functional, for in the absence of “clean hands” the exercise of diplomatic protection was paralysed. If a private individual who enjoyed
diplomatic protection violated either the internal law of the protecting
State—and it should be noted that internal law played no role at all in
cases involving relations between States—or international law, then in
the general context of the claim, the State called upon to exercise protection could no longer do so.4

“He who comes to equity for relief must come with clean hands.” Thus
a State which is guilty of illegal conduct may be deprived of the necessary locus standi in judicio for complaining of corresponding illegalities on the part of other States, especially if these were consequential on
or were embarked upon in order to counter its own illegality—in short
were provoked by it.2

In the context of diplomatic protection the doctrine is
invoked to preclude a State from exercising diplomatic
protection if the national it seeks to protect has suffered an
injury in consequence of his or her own wrongful conduct.
3. The following arguments have been raised in support
of the suggestion that the clean hands doctrine should be
included in the draft articles on diplomatic protection:
(a) The doctrine does not apply to disputes relating to
inter-State relations where a State does not seek to protect
a national;3

The doctrine produces an effect only in the context of diplomatic protection;5
(c) “Numerous cases”6 have applied the clean hands
doctrine in the context of diplomatic protection. The Ben
Tillett arbitration case is a good example;7
(d) Invocation of the clean hands doctrine renders a
request for diplomatic protection inadmissible.8
4. The present report will address the above four
arguments.
Ibid., 2793rd meeting, para. 5.
Ibid.
6
Ibid.
7
See Fenwick, Cases on International Law, pp. 181–184. See also
RGDIP, vol. 6, No. 46 (1899).
8
See Yearbook … 2004, vol. I, 2793rd meeting, p. 12, para. 5.
4

Yearbook … 2004, vol. II (Part Two), para. 54.
“The general principles of international law considered from the
standpoint of the rule of law”, p. 119.
3
See Yearbook … 2004, vol. I, 2792nd meeting, pp. 10–11, para. 48,
and 2793rd meeting, p. 11, para. 2.
1
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Chapter I
Non-applicability of the clean hands doctrine to disputes involving
inter-State relations properly so called
5. It may be correct that the clean hands doctrine does
not apply to disputes involving inter-State relations.
However, in practice the doctrine has most frequently
been raised in the context of inter-State relations where
States or dissenting judges have sought to have a claim
declared inadmissible or dismissed for the reason that the
applicant State’s hands are unclean. The following cases
illustrate that practice:
(a) Most recently the argument has been raised by
Israel in the advisory proceedings on Legal Consequences
of the Construction of a Wall in the Occupied Palestinian
Territory. In that case, Israel contended that:
Palestine, given its responsibility for acts of violence against Israel
and its population which the wall is aimed at addressing, cannot seek
from the Court a remedy for a situation resulting from its own wrongdoing. In this context, Israel has invoked the maxim nullus commodum
capere potest de sua injuria propria, which it considers to be as relevant in advisory proceedings as it is in contentious cases. Therefore,
Israel concludes, good faith and the principle of “clean hands” provide

a compelling reason that should lead the Court to refuse the General
Assembly’s request.9

ICJ did not consider this argument to be “pertinent”10 on
the ground that the opinion was to be given to the General
Assembly, and not to a specific State or entity. Significantly the Court did not reject the relevance of the argument to inter-State disputes in contentious proceedings;
(b) In the Oil Platforms case, the United States of
America raised an argument of a “preliminary character”11
in which it asked ICJ to dismiss the claims of the Islamic
Republic of Iran because of the latter’s own unlawful
9
Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, Advisory Opinion. I.C.J. Reports 2004, p. 163,
para. 63. See also A/ES–10/273 and Corr.1.
10
Ibid., p. 164, para. 64.
11
Oil Platforms (Islamic Republic of Iran v. United States of
America), Judgment, I.C.J. Reports 2003, p. 176, para. 27.
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conduct. The Islamic Republic of Iran categorized the
argument as a “clean hands” argument, which was, so
it claimed, irrelevant in direct State-to-State claims, as
opposed to claims for diplomatic protection, as a ground
for inadmissibility of a claim. The Islamic Republic of
Iran did acknowledge that the principle might have significance at the merits stage. The Court rejected the argument that the claim of the United States was one of inadmissibility and found that it was unnecessary to deal with
the request of the United States to dismiss the claim of the
Islamic Republic of Iran on the basis of conduct attributed
to the latter. The Court made no comment on the argument
of the Islamic Republic of Iran that the clean hands doctrine might only be raised as a ground for inadmissibility
of a claim in the context of diplomatic protection.12
(c) In LaGrand, the United States raised an argument
against Germany’s claim that appeared to fall into the category of clean hands. The United States contended that
Germany’s submissions were inadmissible on the ground
that Germany sought to have a standard applied to the
United States that was different from its own practice.
According to the United States, Germany had not shown
that its system of criminal justice required the annulment
of criminal convictions where there had been a breach of
the duty of consular notification; and that the practice of
Germany in similar cases had been to do no more than
offer an apology. The United States maintained that it
would be contrary to basic principles of administration
of justice and equality of the parties to apply against the
United States alleged rules that Germany appeared not to
accept for itself. Germany denied that it was asking the
United States to adhere to standards that Germany itself
did not comply with. The Court found that it need not
decide whether the argument of the United States, if true,
would result in the inadmissibility of Germany’s submissions as the evidence adduced by the United States did
not justify the conclusion that Germany’s own practice
failed to conform to the standards it demanded from the
United States;13
(d) An argument similar to that described above in
LaGrand was raised in Avena.14 The United States did not,
however, describe it as a “clean hands” argument. Instead
the objection was presented in terms of the interpretation of article 36 of the Vienna Convention on Consular
Relations15 in the sense that, according to the United
States, a treaty may not be interpreted so as to impose
a significantly greater burden on any one party than the
other. ICJ dismissed the argument, citing LaGrand. It
added that:
Even if it were shown, therefore, that Mexico’s practice as regards the
application of Article 36 was not beyond reproach, this would not constitute a ground of objection to the admissibility of Mexico’s claim.16

(e) In the case concerning the Gabčikovo-Nagymaros
Project ICJ declined to apply the clean hands doctrine. It
stated:
Ibid., pp. 177–178, paras. 28–30.
See LaGrand (Germany v. United States of America), Judgment,
I.C.J. Reports 2001, pp. 488–489, paras. 61–63.
14
Avena and Other Mexican Nationals (Mexico v. United States of
America), Judgment, I.C.J. Reports 2004, p. 12.
15
Vienna Convention on Consular Relations (Vienna, 24 April 1963),
United Nations, Treaty Series, vol. 596, No. 8638, p. 261.
16
I.C.J. Reports 2004 (see footnote 14 above), p. 38, para. 47.
12
13
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The Court, however, cannot disregard the fact that the Treaty has
not been fully implemented by either party for years, and indeed that
their acts of commission and omission have contributed to creating the
factual situation that now exists. Nor can it overlook that factual situation—or the practical possibilities and impossibilities to which it gives
rise—when deciding on the legal requirements for the future conduct
of the Parties.
This does not mean that facts—in this case facts which flow from
wrongful conduct—determine the law;17

(f ) In the Arrest Warrant case the Belgian judge ad
hoc, Judge van den Wyngaert, in her dissenting opinion,
held that:
The Congo did not come to the Court with clean hands. In blaming
Belgium for investigating and prosecuting allegations of international
crimes that it was obliged to investigate and prosecute itself, the Congo
acts in bad faith;18

(g) In the Military and Paramilitary Activities in and
against Nicaragua case, Judge Schwebel, in his dissenting opinion, held that the clean hands doctrine should be
applied against Nicaragua:
Nicaragua has not come to Court with clean hands. On the contrary,
as the aggressor, indirectly responsible—but ultimately responsible—
for large numbers of deaths and widespread destruction in El Salvador
apparently much exceeding that which Nicaragua has sustained,
Nicaragua’s hands are odiously unclean. Nicaragua has compounded
its sins by misrepresenting them to the Court. Thus both on the grounds
of its unlawful armed intervention in El Salvador, and its deliberately
seeking to mislead the Court about the facts of that intervention through
false testimony of its Ministers, Nicaragua’s claims against the United
States should fail.19

In support of that reasoning he cited a number of PCIJ
and ICJ decisions. All of the cases cited can be labelled as
direct inter-State cases;
(h) In the oral argument at the phase of both provisional measures and jurisdiction in the cases brought by
Yugoslavia against members of NATO concerning the
Legality of the Use of Force, several respondents argued
that the injunctions sought by Yugoslavia should not be
granted because Yugoslavia did not come to Court with
clean hands.20
6. The above-mentioned cases make it difficult to sustain the argument that the clean hands doctrine does not
apply to disputes involving direct inter-State relations.
States have frequently raised the clean hands doctrine in
direct inter-State claims and in no case has ICJ stated that
the doctrine is irrelevant to inter-State claims.
7. While it is possible to draw a distinction between
direct and indirect claims for some litigational purposes
17
Gabčikovo-Nagymaros Project (Hungary/Slovakia), Judgment,
I.C.J. Reports 1997, p. 76, para. 133.
18
Arrest Warrant of 11 April 2000 (Democratic Republic of the
Congo v. Belgium), Judgment, I.C.J. Reports 2002, p. 160, para. 35.
19
Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Merits, Judgment, I.C.J.
Reports 1986, p. 392, para. 268.
20
Legality of the Use of Force (Yugoslavia v. Belgium; Yugoslavia
v. Canada; Yugoslavia v. France; Yugoslavia v. Germany; Yugoslavia
v. Italy; Yugoslavia v. Netherlands; Yugoslavia v. Portugal; Yugoslavia v. Spain; Yugoslavia v. United Kingdom, and Yugoslavia v. United
States of America), Provisional Measures, Order of 2 June 1999, I.C.J.
Reports 1999, pp. 124, 259, 363, 422, 481, 542, 656, 761, 826 and 916,
respectively.
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(notably in respect of the exhaustion of local remedies),
it is a distinction that should be drawn with great caution
as a result of the fiction that an injury to a national is an
injury to the State itself. This fiction introduced by Vattel, proclaimed in the Mavrommatis case21 and adopted by
the Commission in the draft articles on diplomatic protection, is fundamental to an understanding of diplomatic
21
Mavrommatis Palestine Concessions, Judgment No. 2, 1924,
P.C.I.J., Series A, No. 2.

protection. One of the cornerstones of diplomatic protection is that “[o]nce a State has taken up a case on behalf
of one of its subjects before an international tribunal, in
the eyes of the latter the State is sole claimant”.22 Surely
it is not suggested that this fiction should be abandoned
and instead the State in a claim for diplomatic protection
should be seen as simply the agent acting on behalf of its
national?
22

Ibid., p. 12.

Chapter II
Applicability of the clean hands doctrine to diplomatic protection
8. If an alien is guilty of some wrongdoing in a foreign
State and is as a consequence deprived of his liberty or
property in accordance with due process of law by that
State, it is unlikely that his national State will intervene
to protect him. Indeed it would be wrong for the State of
nationality to intervene in such a case because no internationally unlawful act will have been committed in most
circumstances. In this sense, the clean hands doctrine
serves to preclude diplomatic protection. The position
assumes a different character, however, where an internationally wrongful act is committed by the respondent
State in response to the alien’s wrongful act—where, for
instance, an alien suspected of committing a criminal
offence is subjected to torture or to an unfair trial. In such
a case, the State of nationality may exercise diplomatic
protection on behalf of the individual because of the internationally wrongful act. The clean hands doctrine cannot
be applied in the latter case to the injured individual for
a violation of international law, first, because the claim
has now assumed the character of an international, State
v. State claim and secondly, because the individual has
no international legal personality and thus cannot (outside
the field of international criminal law) be held responsible
for the violation of international law. In short, as a consequence of the fiction that an injury to a national is an
injury to the State itself, the claim on behalf of a national
subjected to an internationally wrongful act becomes an
international claim and the clean hands doctrine can be
raised against the protecting State only for its conduct and

not against the injured individual for misconduct that may
have preceded the internationally wrongful act.
9. As a consequence of the above reasoning, it follows
that the clean hands doctrine has no special place in claims
involving diplomatic protection. If the individual commits
an unlawful act in the host State and is tried and punished
in accordance with due process of law, no internationally
wrongful act occurs and the unclean hands doctrine is
irrelevant. If, on the other hand, the national’s misconduct
under domestic law gives rise to a wrong under international law as a result of the respondent State’s treatment
of the national’s misconduct, the claim becomes international if the injured national’s State exercises diplomatic
protection on his behalf. Then the clean hands doctrine
may only be raised against the plaintiff State for its own
conduct. This is illustrated by the LaGrand and Avena
cases. In both cases, foreign nationals committed serious
crimes, which warranted their trial and punishment, but in
both cases the United States violated international law in
respect of their prosecution by failing to grant them consular access. At no stage did the United States argue that
the serious nature of their crimes rendered the hands of the
foreign nationals unclean, thereby precluding Germany
and Mexico respectively from protecting them under the
Vienna Convention on Consular Relations. On the contrary, in both cases (as has been shown above) the United
States contended that the plaintiff States themselves had
unclean hands by virtue of their failure to apply the Vienna
Convention in the manner required of the United States.

Chapter III
Cases of application of the clean hands doctrine in the context of diplomatic protection
10. Unlike cases involving direct inter-State claims
in which the clean hands doctrine has been frequently
raised, the cases involving diplomatic protection in which
the doctrine has been raised are few.

eu une ‘conduite blâmable’ ”.25 A close consideration of
Ben Tillett and Virginius reveals that neither of them has
anything to do with the clean hands doctrine, nor do they
employ the language of the doctrine.

11. The cases relied upon by some authors are the Ben
Tillett arbitration23 and the Virginius.24 Carreau cites there
two incidents as examples to support his statement that
“[l]’individu pour qui l’État exerce ou prétend exercer
sa protection diplomatique ne doit pas lui-même avoir

12. First, the Ben Tillett case.26 On 21 August 1896,
Ben Tillett, a British national and a labour union activist, arrived in Belgium to participate in a meeting of
dock workers. The day he arrived in Belgium, he was
arrested, detained for several hours and deported back

23
24

See footnote 7 above.
See Moore, A Digest of International Law, p. 895.

25
26

Carreau, Droit international, pp. 467–468.
See footnote 7 above.
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to the United Kingdom. The latter, claiming on behalf
of Ben Tillett, argued that Belgium had violated its own
law and demanded monetary compensation of 75,000
francs. After negotiations failed, the case was decided by
an arbitrator. It is clear from the text of the arbitration
agreement between Belgium and the United Kingdom, as
well as from the arbitral award, that the issue of inadmissibility of diplomatic protection was not even considered.
The United Kingdom undoubtedly exercised diplomatic
protection on behalf of Ben Tillett. It lost the case on substantive grounds, the main reason being that the act committed by Belgium was not an internationally wrongful
act (contrary to Carreau’s interpretation, who states that
“l’arbitre débouta la Grande-Bretagne en raison de la violation par Ben Tillett du droit belge. En bref, il n’avait pas
les ‘mains propres’ ”).27

law regardless of whether “Virginius” rightfully flew the
United States flag and was engaged in transporting military supplies and potential rebels to Cuba. The case was
not referred to arbitration, as Spain paid compensation to
both the United Kingdom and the United States for the
families of the executed British and American nationals.

13. Secondly, the case of the Virginius.28 On 31 October 1873, the steamer Virginius was captured by a Spanish man-of-war on the high seas. Virginius, which flew
an American flag (as later determined, without a right to
fly it), carried arms, ammunition and potential rebels destined for Cuba. Virginius was taken to Santiago de Cuba,
where 53 persons out of 155 crew members and passengers were summarily condemned for piracy by courtmartial and executed. Among the executed persons were
nationals of the United Kingdom and the United States. It
is clear from the documents produced during negotiations
between Spain and the United States that there was no
disagreement between the parties involved about the right
of the United States to exercise diplomatic protection in
this particular situation. Also, both countries agreed that
Spain was responsible for a violation of international

15. Many writers are sceptical about the clean hands
doctrine and the weight of authority to support it (see, in
particular, the views of Salmon,31 Rousseau32 and GarciaArias33). Rousseau’s views are of special importance. He
states: “[I]l n’est pas possible de considérer la théorie des
mains propres comme une institution du droit coutumier
général, à la différence des autres causes d’irrecevabilité
à l’étude desquelles on arrive maintenant.”34

27
28

Carreau, op. cit., p. 468.
See footnote 24 above.

14. Several writers express support for the clean hands
doctrine in the context of diplomatic protection, but they
offer no authority to support their views.29 Cheng does,
however, cite the Clark claim of 1862, in which the American Commissioner disallowed the claim on behalf of an
American national in asking: “Can he be allowed, so far
as the United States are concerned, to profit by his own
wrong? … A party who asks for redress must present himself with clean hands.”30

29
Ruzié, Droit international public, p. 95; Combacau and Sur, Droit
international public, pp. 596–597; and Malanczuk, Akehurst’s Modern
Introduction to International Law, pp. 263–269.
30
Cheng, General Principles of Law as Applied by International
Courts and Tribunals, p. 156.
31
“Des ‘mains propres’ comme condition de recevabilité des réclamations internationales”, and Dictionnaire de droit international public, pp. 677–678.
32
Droit international public, p. 172.
33
“La doctrine des ‘clean hands’ en droit international public”.
34
Op. cit., p. 177.

Chapter IV
A plea to admissibility?
16. On occasion, an argument premised on the clean
hands doctrine has been raised as a preliminary point in
direct inter-State cases before ICJ. It is not clear, however,
whether the intention has been to raise the matter as a plea
to admissibility. If the doctrine is applicable to claims

relating to diplomatic protection, it would seem that the
doctrine would more appropriately be raised at the merits
stage, as it relates to attenuation or exoneration of responsibility rather than to admissibility.

Chapter V
Concluding remarks
17. In paragraph 332 of his second report on State
responsibility,35 Mr. James Crawford suggested that the
defence of clean hands was raised “mostly, though not
always, in the framework of diplomatic protection”. In
paragraph 334, he added:

long-standing and divided”.36 It deals largely with individuals involved
in slave-trading and breach of neutrality, and in particular a series of
decisions of the United States–Great Britain Mixed Commission set up
under a Convention of 8 February 1853 for the settlement of shipowners’ compensation claims. According to Salmon, in the cases where the
claim was held inadmissible:

Even within the context of diplomatic protection, the authority
supporting the existence of a doctrine of “clean hands”, whether as
a ground of admissibility or otherwise, is, in Salmon’s words, “fairly

“In any event, it appears that these cases are all characterized by the fact
that the breach of international law by the victim was the sole cause
of the damage claimed, [and] that the cause-and-effect relationship

35
Yearbook … 1999, vol. II (Part One), document A/CN.4/498 and
Add.1–4, p. 82.

36

Loc. cit., p. 249.
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between the damage and the victim’s conduct was pure, involving no
wrongful act by the respondent State.
“When, on the contrary, the latter has in turn violated international law
in taking repressive action against the applicant, the arbitrators have
never declared the claim inadmissible.”37

18. The present report has shown that the evidence in
favour of the clean hands doctrine is inconclusive. Arguments premised on the doctrine are regularly raised in
direct inter-State cases before ICJ, but they have yet to be
upheld. Whether the doctrine is applicable at all to claims
involving diplomatic protection is highly questionable.
There is no clear authority to support the applicability
37

Ibid., p. 259.

of the doctrine to cases of diplomatic protection. Such
authority as there is is uncertain and of ancient vintage,
dating mainly from the mid-nineteenth century—as the
above-cited passages from Salmon demonstrate. Although
some authors support the existence of the doctrine in the
context of diplomatic protection, they are unsupported
by authority. Moreover, there are strong voices—Salmon
and Rousseau—against such a doctrine. In these circumstances the Special Rapporteur sees no reason to include a
provision in the draft articles dealing with the clean hands
doctrine. Such a provision would clearly not be an exercise in codification and is unwarranted as an exercise in
progressive development in the light of the uncertainty
relating to the very existence of the doctrine and its applicability to diplomatic protection.
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Introduction
1. On the topic “Responsibility of international organizations” the International Law Commission provisionally
adopted draft articles 1–3 in 20031 and 4–7 in 2004.2 The
latter articles deal with attribution of conduct to international organizations. The Special Rapporteur reiterates
the suggestion that he made in his previous report3 that the
draft articles adopted be reconsidered by the Commission
Yearbook … 2003, vol. II (Part Two), p. 18, para. 53.
Yearbook … 2004, vol. II (Part Two), para. 71.
3
Ibid., vol. II (Part One), document A/CN.4/541, pp. 3–4, para. 1.
1

before the end of the first reading in the light of comments
made by States and international organizations.
2. As the Special Rapporteur mentioned in his second
report on the responsibility of international organizations,4
a certain number of international organizations provided
comments and materials in response to a request made
by the Legal Counsel of the United Nations following
a recommendation by the Commission during its 2002

2

4

Ibid., para. 2.
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session.5 These materials are now collected in document A/CN.4/545.6 Unfortunately, little material has so
far been added following the invitation addressed by the
General Assembly, in paragraph 5 of its resolution 58/77
of 9 December 2003, to “States and international organizations to submit information concerning their practice
relevant to the topic ‘Responsibility of international
organizations’ ”.
3. The great variety of international organizations and
the fact that available practice is limited make the Commission’s task difficult. There is the risk for the Commission of embarking on discussions that may seem mainly
theoretical. However, the present topic is certainly not
devoid of practical significance. Time alone will not
remedy the situation. Progress in the Commission’s work
should encourage States and international organizations to
Yearbook … 2002, vol. II (Part Two), p. 93, paras. 464 and 488.
6
Reproduced in Yearbook … 2004, vol. II (Part One).
5

9

express further comments and disclose relevant practice.
Meanwhile, views that States and international organizations express, albeit briefly, on the questions raised by the
Commission7 provide useful guidance.
4. Like the two previous reports, the present report follows the general pattern of the draft articles on responsibility of States for internationally wrongful acts.8 It considers matters that were examined with regard to States in
part one, chapters III–IV, of of those articles. Thus, following the second report, which dealt with questions of
attribution of conduct to international organizations, the
present report discusses, first, the existence of a breach of
an international obligation on the part of an international
organization and, secondly, the responsibility of an international organization in connection with the act of a State
or another organization.
7
See Yearbook … 2004, vol. II (Part Two), chap. III, p. 15, para. 25,
for the questions concerning the subject matter of the present report.
8
Yearbook … 2001, vol. II (Part Two), p. 26, para. 76.

Chapter I
Breach of an international obligation on the part of an international organization
5. The four articles on responsibility of States for internationally wrongful acts that are included in the chapter
on the breach of an international obligation9 deal with,
respectively, the existence of a breach of an international
obligation, the requirement that the obligation be in force
at the time the act occurs, the extension of the breach in
time and the breach consisting of a composite act. All four
articles are of a general nature and appear to reflect principles that are clearly applicable to the breach of an international obligation on the part of any subject of international law. For instance, when article 13 says that an “act
of a State does not constitute a breach of an international
obligation unless the State is bound by the obligation in
question at the time the act occurs”,10 it expresses with
regard to States a rule that could be written in a similar
way with regard to the breach of an international obligation on the part of any subject of international law other
than a State. Thus, the statement would be equally correct
if one replaced the term “State” with the term “international organization”. The same reasoning may be applied
to the other three articles.
6. There would be little reason for the Commission
to take a different approach with regard to international
organizations on the issues dealt with in the four articles
on responsibility of States concerning the breach of an
international obligation. This applies also to the wording
of the rules set out in these articles, which should therefore remain identical, apart from replacing the reference
to States with a reference to international organizations.
7. The above conclusion does not imply that further
questions should not be considered with regard to the
breach of international obligations on the part of international organizations, whether or not it is advisable to draft
9

Ibid., pp. 26–27, arts. 12–15.
Ibid., p. 27.

10

additional texts. These questions may either be specific to
international organizations or be of particular relevance in
regard to them.
8. As indicated in draft article 3,11 the wrongful act of
an international organization may consist in an action or
in an omission. Clearly, omissions are wrongful when an
international organization is required to take some positive action and fails to do so. Compliance with this type of
obligation may prove difficult for an international organization when action presupposes that a certain majority is
reached within a political organ of the organization. The
IMF General Counsel thus voiced this concern in a letter
to the Secretary of the Commission:
The inclusion of “omissions” along with “actions” that would trigger
the organization’s responsibility may also lead to some problems that
were not necessarily applicable when dealing with responsibility of
States. Such omissions may result from the application of the organization’s decision-making process under its constitutive instrument. Would
an organization be responsible for not taking action, if this non-action is
the result of the lawful exercise of their powers by its member States?12

9. However, difficulties with compliance due to the political decision-making process are not the prerogative of
international organizations. Moreover, similar difficulties
may arise also when what is required is an omission. It
would in any event be strange to assume that international
organizations cannot possess obligations to take positive
actions: there are certainly many examples of treaties concluded by international organizations that provide for that
type of obligation.13

See footnote 1 above.
Yearbook … 2004, vol. II (Part One), document A/CN.4/545,
pp. 25–26, sect. D2, para. 4.
13
The possibility that a wrongful act of the European Community
may consist in an omission was underlined by Conze, Die völkerrechtliche Haftung der Europäischen Gemeinschaft, p. 56.
11

12
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10. The same type of obligation may well exist for an
international organization also under a rule of general
international law. As an example, one may take the failure on the part of the United Nations to prevent genocide
in Rwanda.14 Assuming that general international law
requires States and other entities to prevent genocide in
the same way as the Convention on the Prevention and
Punishment of the Crime of Genocide, and that the United
Nations had been in a position to prevent genocide, failure
to act would have represented a breach of an international
obligation. Difficulties relating to the decision-making
process could not exonerate the United Nations.
11. Another question needs to be raised, in relation to
organizations such as the European Community or the
European Union that are empowered to conclude with
non-member States treaties whose implementation is left
to authorities of member States.
12. According to the European Commission:
The special situation of the European Community and other potentially similar organizations could be accommodated in the draft articles
by special rules of attribution of conduct, so that the actions of organs
of member States could be attributed to the organization, by special
rules of responsibility, so that responsibility could be attributed to the
organization, even if organs of member States were the prime actors
of a breach of an obligation borne by the organization, or by a special exception or saving clause for organizations such as the European
Community.15

This approach has been endorsed by a WTO panel. In
European Communities—Protection of Trademarks and
Geographical Indications for Agricultural Products and
Foodstuffs, the panel
accepted the European Communities’ explanation of what amount to its
sui generis domestic constitutional arrangements that Community laws
are generally not executed through authorities at Community level but
rather through recourse to the authorities of its member States which,
in such a situation, “act de facto as organs of the Community, for which
the Community would be responsible under WTO law and international
law in general”.16

Should the same approach be followed, the conduct of
member States would have to be attributed to the European Community even if this does not follow from the
general rules on attribution, since member States cannot
be said to put one of their organs at the Community’s
disposal for that purpose.17 Member States are generally
free to provide for implementation in the way they prefer,
through State organs that remain under the State’s control.
14
Failure to respond to genocide in Rwanda by United Nations
organs was pointed out in the report of the independent inquiry into
the actions which the United Nations took at the time of the genocide
in Rwanda in 1994 (S/1999/1257, enclosure), pp. 35–39. For a similar
evaluation of the events relating to the fall of Srebrenica, see the report
of the Secretary-General pursuant to General Assembly resolution
53/35 (A/54/549), p. 102.
15
Official Records of the General Assembly, Fifty-ninth Session,
Sixth Committee, 21st meeting, para. 18. The same view was expressed
by Kuijper and Paasivirta, “Further exploring international responsibility: the European Community and the ILC’s project on responsibility of international organizations”, p. 127.
16
WT/DS174R of 15 March 2005. The complaint had been lodged
by the United States of America.
17
With regard to the implementation of treaties concluded by the
European Community, Klein, La responsabilité des organisations
internationales dans les ordres juridiques internes et en droit des gens,
p. 385, noted that in practice it was generally difficult to hold that State
authorities acted as agents for the Community.

13. There are alternative ways of considering the implementation by States of treaties that are concluded by an
organization of which they are members. These ways do
not involve questions of attribution, but rather raise issues
relating to the content of the obligation breached. First,
the organization may be under an obligation to take the
necessary steps to ensure a certain conduct on the part of
its member States. In this case, the conduct of member
States would not per se be wrongful under the treaty; it
would only be the occasion for the organization to comply
with its obligation or fail to do so.18 The member States’
conduct may be in breach of a different obligation. As was
stated in the commentary on the articles on State responsibility in the relations between States:
[A] State may be required by its own international obligations to prevent certain conduct by another State, or at least to prevent the harm
that would flow from such conduct. Thus the basis of responsibility
in the Corfu Channel case was Albania’s failure to warn the United
Kingdom of the presence of mines in Albanian waters which had been
laid by a third State. Albania’s responsibility in the circumstances was
original and not derived from the wrongfulness of the conduct of any
other State.19

The organization could be in a position similar to that of
Albania.
14. A second possible explanation is that the obligation
for the international organization concerns the achievement of a certain result, irrespective of which entity takes
the conduct that is necessary to this end. Thus, for example, the European Community could be under an obligation to reach a result which may be attained by member
States; under the rules of the organization, member States
may even be the only competent entities to do so. This
possibility was acknowledged by the European Court of
Justice in the case Parliament v. Council with regard to a
treaty establishing cooperation that was concluded by the
European Community and its member States, on the one
part, and several non-member States, on the other part.
The Court found that:
In those circumstances, in the absence of derogations expressly laid
down in the Convention, the Community and its Member States as partners of the ACP States are jointly liable to those latter States for the fulfilment of every obligation arising from the commitments undertaken,
including those relating to financial assistance.20

With regard to agreements that are concluded with nonmember States by the European Community alone, the
reason for the Community to take up obligations of the
type now under consideration is that, while member
States do not acquire any obligation towards non-member
18
For the view that, when implementation of a treaty concluded
by an organization rests with its member States, attribution of responsibility to the organization is not necessarily based on attribution of the
conduct of State organs to the organization, see, also for references,
Pitschas, Die völkerrechtliche Verantwortlichkeit der Europäischen
Gemeinschaft und ihrer Mitgliedstaaten, p. 255.
19
Yearbook … 2001, vol. II (Part Two), p. 64, para. (4) of the commentary to chapter IV.
20
European Parliament v. Council of the European Union, Judgment of 2 March 1994, case C–316/91, Reports of Cases before the
Court, 1994–3, pp. I–661–662 (recital 29). As had been held by Tomuschat, “Liability for mixed agreements”, p. 130:
“Even in the case of a mixed agreement acceptance will normally
make every contracting party a member with full rights and obligations over the whole breadth of the agreement. The Community and
its Member States are thus jointly responsible for the implementation of mixed agreements.”
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States under those agreements, they have a duty to ensure
compliance as a matter of Community law. As was stated
by the Court in Demirel:
[I]n ensuring respect for commitments arising from an agreement concluded by the Community institutions the Member States fulfil, within
the Community system, an obligation in relation to the Community,
which has assumed responsibility for the due performance of the
agreement.21

15. It does not appear necessary to specify in the draft
articles the possible existence of the types of obligation
referred to in the preceding paragraphs, no more than it was
thought necessary to express this in the articles on responsibility of States for internationally wrongful acts. Clearly,
States are often under an obligation to invigilate the conduct of individuals or other entities. States may also have
an obligation to ensure that a certain result is achieved. The
passage of the judgment in Parliament v. Council 22 considered both the European Community and its member States.
The case of the breach of an obligation to achieve a certain
result appears to imply the possibility of an exception to the
general principle, which was stated in draft article 3, that an
internationally wrongful act presupposes an organization’s
wrongful conduct. However, general principles are not
stated as non-derogable rules. An additional reason for not
addressing in a specific provision of the draft articles the
case of an obligation to achieve a certain result is that this
case is of practical relevance only for a limited number of
international organizations: mainly those, such as the European Community, in which member States are required
to implement obligations that the organization acquires
towards non-member States and in which, therefore, compliance with obligations existing for the organization may
be ensured through the rules of the organization.
16. The present draft articles consider only breaches
of obligations that are imposed on international organizations by international law. While it is clear that those
obligations may include obligations with regard to member States and agents,23 the question may be raised as to
whether obligations under the rules of the organization
pertain to international law.
17. The definition of “rules of the organization” was
given in draft article 4 for the purpose of the general rule
on attribution of conduct. As was stated in the commentary to that article, the relevance of the definition also
for other provisions indicates that, at a later stage of first
reading, the definition should be moved to draft article 2,
which concerns the “Use of terms”.24 Given the specific
purpose of draft article 4, it was not necessary to discuss
at that stage the question of whether rules of the organization had to be regarded as part of international law. Should
they not be so considered, they would in any event be
relevant according to international law because of a reference made by the general rule on attribution of conduct.
21
Meryem Demirel v. Stadt Schwäbisch Gmünd, Judgment of
30 September 1987, case 12/86, Reports of Cases before the Court,
1987–8, p. 3751 (recital 11).
22
See footnote 20 above.
23
This point was stressed in the statements by China (Official
Records of the General Assembly, Fifty-ninth Session, Sixth Committee,
21st meeting, para. 41), Belgium (ibid., 22nd meeting, paras. 74–75),
Cuba (ibid., 23rd meeting, para. 25) and Mexico (ibid., para. 27).
24
Yearbook … 2004, vol. II (Part Two), para. (14) of the commentary to draft article 4.
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18. The question of the legal nature of the rules of the
organization is controversial. One view is that those rules
are part of international law because they are based on
a treaty or another instrument governed by international
law.25 This view was reflected in statements made by
France and the Russian Federation in the Sixth Committee.26 The Legal Counsel of WIPO held a similar opinion,
saying that the relations between an international organization and its member States and between an international
organization and its agents should be more generally governed by international law, an integral part of which is the
rules of the organization.27
19. Several authors hold a different view. While they
accept that the rules of the organization find their origin in
an instrument governed by international law, they maintain that the internal system of the organization is separate from international law and bears resemblance to the
internal law of a State.28 This would entail that the present
draft articles should not cover breaches of obligations
under the rules of the organization. While this view was
not specifically endorsed in the discussion in the Sixth
Committee, suggestions were made to the effect that the
draft articles should not consider breaches of obligations
that an organization has towards its agents29 and, in one
statement, also those towards its member States.30 However, these suggestions may only have the purpose of limiting the scope of the draft articles, because they appear to
cover also obligations that an international organization
may have towards its agents and its member States under
rules that do not pertain to the rules of the organization:
for instance, obligations under rules of general international law concerning human rights.
20. At first sight, the second view may find support in
a statement by ICJ in its opinion on the Interpretation of
the Agreement of 25 March 1951 between the WHO and
Egypt, in which the Court said:
International organizations are subjects of international law and, as
such, are bound by any obligations incumbent upon them under general
rules of international law, under their constitutions or under international agreements to which they are parties.31
25
The theory that considers that the “rules of the organization”
are part of international law has been expounded particularly by
Decleva, Il diritto interno delle unioni internazionali and Balladore
Pallieri, “Le droit interne des organisations internationales”. For a
recent reassertion, see Daillier and Pellet, Droit international public,
pp. 576–577.
26
Statements by France (Official Records of the General Assembly,
Fifty-ninth Session, Sixth Committee, 22nd meeting, para. 11) and the
Russian Federation (ibid., 23rd meeting, para. 23).
27
Unpublished letter, dated 19 January 2005, addressed to the Legal
Counsel of the United Nations.
28
Among the authors that defend this view: Focsaneanu, “Le droit
interne de l’Organisation des Nations Unies”, Cahier, “Le droit interne
des organisations internationales”, and Barberis, “Nouvelles questions
concernant la personnalité juridique internationale”, pp. 222–225.
The distinction between international law and the internal law of
international organizations was also upheld by Bernhardt, “Qualifikation und Anwendungsbereich des internes Rechts internationaler
Organisationen”.
29
Statements by Austria (Official Records of the General Assembly,
Fifty-ninth Session, Sixth Committee, 22nd meeting, para. 22), Belgium
(ibid., para. 73) and Greece (ibid., 23rd meeting, para. 42).
30
Ibid., 22nd meeting, statement by Singapore, para. 56.
31
Interpretation of the Agreement of 25 March 1951 between the WHO
and Egypt, Advisory Opinion, I.C.J. Reports 1980, pp. 89–90, para. 37.
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However, while the Court did not refer also to rules of
the organization other than its constitutive instrument,
the focus of attention was not put on any of these rules.
When the Court considered resolutions of the Security
Council, as in the case concerning Questions of Interpretation and Application of the 1971 Montreal Convention
arising from the Aerial Incident at Lockerbie, the obligations under a resolution were regarded as prevailing over
obligations under a treaty and at least implicitly as having
the same nature as obligations under international law.32
Thus, it may be concluded that, according to ICJ, rules
of the organization are part of international law at least
insofar as the United Nations is concerned.
21. It may well be that the legal nature of the rules of
the organization depends on the organization concerned.
Thus, while in most organizations the relevant rules are
still linked with their origin in an international instrument,
some organizations may have given rise to a system of law
which is distinct from international law. As a model of the
latter type of organization one could cite the European
Community, for which the European Court of Justice gave
the following description in Costa v. E.N.E.L., in 1964:
By contrast with ordinary international treaties, the EEC Treaty has
created its own legal system which, on the entry into force of the Treaty,
became an integral part of the legal systems of the Member States and
which their courts are bound to apply.
By creating a Community of unlimited duration, having its own
institutions, its own personality, its own legal capacity and capacity of
representation on the international plane and, more particularly, real
powers stemming from a limitation of sovereignty or a transfer of powers from the States to the Community, the Member States have limited
their sovereign rights, albeit within limited fields, and have thus created
a body of law which binds both their nationals and themselves.33

22. If this approach is taken, the draft articles could
start from the premise that their scope includes breaches
of obligations under the rules of the organization to the
extent that these rules have kept the character of rules of
international law. Although it may appear superfluous to
state that the breach of an international obligation may
concern an obligation set by the rules of the organization,
a specification to this effect would serve some useful purpose, given the paramount importance that rules of the
organization have in the life of any organization. A paragraph could thus be added to the first draft article concerning breach of obligations. However, the wording of
the paragraph should be flexible enough to allow exceptions with regard to those organizations whose rules can
no longer be regarded as part of international law.
23. Rules of an organization, whether or not they are
regarded as part of international law, may devise specific
Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan
Arab Jamahiriya v. United States of America), Provisional Measures,
Order of 14 April 1992, I.C.J. Reports 1992, p. 126, para. 42. The order
referred to a resolution of the Security Council in the following terms:
“[W]hereas the Court, which is at the stage of proceedings on provisional measures, considers that prima facie this obligation extends
to the decision contained in resolution 748 (1992); and whereas, in
accordance with Article 103 of the Charter, the obligations of the
Parties in that respect prevail over their obligations under any other
international agreement, including the Montreal Convention.”
33
Flaminio Costa v. E.N.E.L., Judgment of 15 July 1964, case 6/64,
Reports of Cases before the Court, vol. X (1964), p. 593.
32

treatment of breaches of obligations, including with regard
to the question of the existence of a breach. A proviso for
the existence of special rules will have to be included in
the draft articles. However, a final provision covering all
aspects may be adequate for that purpose.
24. On the basis of the foregoing remarks, four draft
articles should consider the breach of an international
obligation. The following wording is suggested:
“Article 8. Existence of a breach of an international
obligation
“1. There is a breach of an international obligation
by an international organization when an act of that international organization is not in conformity with what is
required of it by that obligation, regardless of its origin
and character.
“2. The preceding paragraph also applies in principle to the breach of an obligation set by a rule of the
organization.
“Article 9. International obligation in force for an
international organization
“An act of an international organization does not constitute a breach of an international obligation unless the
international organization is bound by the obligation in
question at the time the act occurs.
“Article 10. Extension in time of the breach of an
international obligation
“1. The breach of an international obligation by an
act of an international organization not having a continuing character occurs at the moment when the act is performed, even if its effects continue.
“2. The breach of an international obligation by an
act of an international organization having a continuing
character extends over the entire period during which
the act continues and remains not in conformity with the
international obligation.
“3. The breach of an international obligation requiring an international organization to prevent a given event
occurs when the event occurs and extends over the entire
period during which the event continues and remains not
in conformity with that obligation.
“Article 11. Breach consisting of a composite act
“1. The breach of an international obligation by an
international organization through a series of actions and
omissions defined in aggregate as wrongful, occurs when
the action or omission occurs which, taken with the other
actions or omissions, is sufficient to constitute the wrongful act.
“2. In such a case, the breach extends over the entire
period starting with the first of the actions or omissions of
the series and lasts for as long as these actions or omissions are repeated and remain not in conformity with the
international obligation.”
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Chapter II
Responsibility of an international organization in connection
with the act of a State or another organization
25. Part one, chapter IV, of the draft articles on responsibility of States for internationally wrongful acts envisages certain instances in which a State is held responsible
for conduct attributable to another State. In that chapter, articles 16–18 consider cases in which a State “aids
or assists” or “directs and controls another State in the
commission of an internationally wrongful act”, or else
“coerces another State to commit an act [that] would, but
for the coercion, be an internationally wrongful act of the
coerced State”.34 Responsibility of the State that aids or
assists, directs and controls, or coerces another State is
conditional on the knowledge of the circumstances of the
internationally wrongful act. A further condition for responsibility is that both States are bound by the obligation
breached. The latter condition is not stated with regard to
the coercing State.
26. Although the articles on responsibility of States for
internationally wrongful acts do not expressly envisage
that States aid or assist, or direct and control, or coerce
an international organization in the commission of an
internationally wrongful act, these cases appear to be
analogous to those referred to in the above-mentioned
articles.35 Even if the present draft, as stated in article 1,
paragraph 2, also applies to “the international responsibility of a State for the internationally wrongful act of
an international organization”,36 it seems unnecessary to
include in the draft a provision to the effect of extending
the scope of articles 16–18 on responsibility of States for
the purpose of covering cases in which the entity which
is assisted or aided, directed and controlled, or coerced by
a State is not another State, but an international organization. This extension can easily be reached by the use
of analogy from the articles concerning responsibility
of States. It is preferable to leave to a further analysis,
which will be specifically devoted to the problem of the
international responsibility of States for the conduct of an
organization of which they are members,37 the question
of whether the cases envisaged in the said articles also
include that of States acting as members within an international organization.38
27. The present draft articles need to consider cases in
which it is an international organization that assists or
aids, directs and controls, or coerces another organization
or a State in the commission of an internationally wrongful act. There would be no reason for distinguishing, for
the purposes of international responsibility, between the
case, for instance, of a State aiding another State and that
of an organization aiding another organization or a State
Yearbook … 2001, vol. II (Part Two), p. 27, para. 76.
See Klein, op. cit., pp. 468–469.
36
Yearbook … 2004, vol. II (Part Two), para. 71.
37
This will be the fourth report on responsibility of international
organizations.
38
This issue was recently discussed by Zwanenburg, Accountability
of Peace Support Operations, pp. 121–123.
34
35

in the commission of an internationally wrongful act.39
The same generally goes for the instance of direction and
control and for the case of coercion. This remark appears
to prompt the adoption of texts that are similar to those
included in the articles on responsibility of States. As was
noted in chapter I of the present report with regard to the
breach of an international obligation, there would be little
reason for changing the wording of the articles adopted on
responsibility of States for internationally wrongful acts,
apart from replacing the reference to a State that would
be internationally responsible with a reference to an international organization. The same should apply to the provision in the articles on responsibility of States (art. 19)
to the effect that the chapter now under consideration
is “without prejudice to the international responsibility,
under other provisions of these articles, of the State which
commits the act in question, or of any other State”.40 Here
again, the reference to States would have to be replaced
with a reference to international organizations.
28. There is little practice relating to the international
responsibility of international organizations in this type
of case. However, it cannot be considered that cases in
which responsibility may arise for an international organization under sets of circumstances corresponding to those
envisaged with regard to States, are wholly unlikely. For
instance, an international organization could incur responsibility for assisting a State, through financial support
or otherwise, in a project that would entail an infringement of human rights of certain affected individuals.41
Assuming that the International Security Force in Kosovo
(KFOR) is an international organization, an example of
an organization’s direction and control in the commission
of allegedly wrongful acts was envisaged by the French
Government in its preliminary objections of 5 July 2000
in Legality of Use of Force (Serbia and Montenegro v.
France), when it argued in relation to KFOR: “NATO is
responsible for the ‘direction’ of KFOR and the United
Nations for ‘control’ of it.”42 A hypothetical example
of coercion would be that of an international financial
39
The report entitled “Accountability of international organizations” which was presented to the seventy-first Conference of the International Law Association (Berlin, 16–21 August 2004) included the
following proposition:
“There is also an internationally wrongful act of an IO [international
organization] when it aids or assists a State or another IO in the
commission of an internationally wrongful act by that State or other
IO.”
(International Organizations Law Review, vol. 1, No. 1 (2004), p. 258)
40
Yearbook … 2001, vol. II (Part Two), p. 27, para. 76.
41
Shihata, “Human rights, development, and international financial
institutions”, p. 35, considered the different case of a loan which is not
directly targeted to a project involving an infringement of human rights
when he held that “[a] loan agreement to a country which violates such
rights does not in itself violate any human rights rules, or for that matter, condone violation of such rights”.
42
I.C.J. Pleadings (not yet published). A similar view with
regard to the relations between NATO and KFOR was held by Pellet,
“L’imputabilité d’éventuels actes illicites: responsabilité de l’OTAN ou
des États membres”, p. 199.
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organization imposing strict conditions for an essential
loan and thereby coercing the recipient State to infringe
obligations towards another State or certain individuals.
The General Counsel of IMF referred in a letter to the
Office of Legal Affairs of the United Nations to reports
that IMF was named as a defendant in a lawsuit commenced by a trade union organization in Romania which
complained that IMF imposed economic policies that
impoverished Romanians.43
29. Practice shows a large variety of cases which raise
the question of the responsibility of an international organization for conduct held by its members. These cases do
not seem to fall squarely into any of the three categories
covered by articles 16–18 on responsibility of States for
internationally wrongful acts.
30. When an international organization is entitled to
take decisions that bind member States, implementation
of the decision on the part of member States may result in
a wrongful act. Should the member States be given discretion so that they may comply with the decision without
breaching an international obligation, the organization
could not be held responsible.44 This probably explains
why, in relation to a claim for reimbursement of cargo
handling expenses incurred by a company during the
inspection of a ship that was conducted at Djibouti harbour during the arms embargo on Somalia, the Assistant
Secretary-General, Department of Peacekeeping Operations, held that:
The responsibility for carrying out embargoes imposed by the
Security Council rests with Member States, which are accordingly,
responsible for meeting the costs of any particular action they deem
necessary for ensuring compliance with the embargo.45

31. A different scenario would exist if the mandated
conduct necessarily implied the commission of a wrongful act. In this case, the organization’s responsibility
would also be involved. As was stated by Denmark on
behalf of the five Nordic countries:
[I]t appeared essential to find the point where the member State could
be said to have so little “room for manoeuvre” that it would seem unreasonable to make it solely responsible for certain conduct.46

43
Yearbook … 2004, vol. II (Part One), document A/CN.4/545,
sect. I.2, para. 2. In April 2002 “the court of appeal in Bucharest
declined its competence” (ibid. annex, attachment No. 71).
44
This would be a case in which “the international organization’s request had not called for the wrongful conduct in which the
member State had engaged” (statement by the Russian Federation,
Official Records of the General Assembly, Fifty-ninth Session, Sixth
Committee, 23rd meeting, para. 23). The statement by France (ibid.,
22nd meeting, para. 13) referred to “how much latitude the State was
allowed by the organization’s request”. The International Law Association report (see footnote 39 above) includes the following comment on page 261:
“There will be separate responsibility of a Member State for an
act of implementation of a lawful measure of an IO [international
organization] if the State in the process of implementation violates
rules of international law incumbent upon it.”
45
United Nations Juridical Yearbook, 1995 (United Nations publication, Sales No. 01.V.1), p. 465. The search had been carried out by
Djibouti and United States authorities and had not led to the discovery
of any prohibited goods.
46
Official Records of the General Assembly, Fifty-ninth Session,
Sixth Committee, 22nd meeting, para. 66. See also the quotation from
the International Law Association report (footnote 44 above).

The possible existence of the organization’s responsibility
appears to hinge on whether the organization’s binding
decision actually requires the wrongful act to be done, or
whether the act is just one of the ways that a member State
may select when implementing the decision.47
32. The application of the above criterion to a given
case may prove difficult. The pending Bosphorus case
before the European Court of Human Rights48 may provide an illustration. This case arises from the impounding of an aircraft by Irish authorities in compliance with
a European Community (EC) regulation implementing a
Security Council resolution. The Irish Government contended that it was simply acting as an agent of the European Community and, indirectly, of the United Nations,
while the applicant maintained that the defendant State
retained in the manner in which it applied its EC obligations a certain human rights discretion and liberty to act
accordingly, and that implementation could have included
more convention-consistent measures, such as compensation. In its decision on the admissibility of the application,
the Court postponed a decision on the question:
The Court must … consider whether the impugned acts can be considered to fall within the jurisdiction of the Irish State within the meaning of Article 1 of the Convention, when that State claims that it was
obliged to act in furtherance of a directly effective and obligatory EC
Regulation.
However the Court is of the view that it does not have sufficient
information to enable it to make a ruling.49

33. It is noteworthy that in this decision the European
Court of Human Rights only envisaged exoneration
from responsibility for the State concerned and did not
address the question of the responsibility of an international organization. This was clearly due to the Court’s
lack of jurisdiction ratione personae in respect of any
entity other than a State party to the European Convention on Human Rights. The same reason also prevented
the European Commission of Human Rights from considering the responsibility of the European Community
47
Ritter, “La protection diplomatique à l’égard d’une organisation
internationale”, p. 441, and Klein, op. cit., p. 386, held that an organization would not incur responsibility if the member State implemented an
organization’s decision according to its own instructions and control.
Frank, Verantwortlichkeit für die Verletzung der Europäischen Menschenrechtskonvention durch internationale Organisationen, p. 275,
gave weight to the element of discretion that member States may possess in implementing an organization’s binding decision. Also according to Stein, “Kosovo and the international community―the attribution
of possible internationally wrongful acts: responsibility of NATO or of
its member States?”, p. 184, when an “organization directs or ‘orders’
its members to implement a decision of the organization … [t]he crucial
factor … for determining responsibility for the implementing act is the
measure of discretion left to the members”. Looking at the issue from
the point of view of the responsibility of member States, Hirsch, The
Responsibility of International Organizations toward Third Parties:
Some Basic Principles, p. 87, and Vacas Fernández, La responsabilidad
internacional de Naciones Unidas: Fundamento y Principales Problemas de su Puesta en Práctica, p. 120, also emphasize the criterion of
discretion.
48
Bosphorus Hara Yollari Turizm ve Ticaret AS v. Ireland, application No. 45036/98.
49
Ibid., decision as to the admissibility of application No. 45036/98
(13 September 2001). The summary of the argument of the parties is
taken from the text of the decision. For the view that the Bosphorus case
mainly involves the way in which the defendant State implemented a
Community measure, see Cohen-Jonathan, “Cour européenne des
droits de l’homme et droit international général (2000)”, pp. 619–620.
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in M. & Co. v. the Federal Republic of Germany,50 and
the European Court from doing the same in Cantoni v.
France,51 in Matthews v. the United Kingdom52 and in
Senator Lines GmbH v. Austria, Belgium, Denmark,
Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal, Spain, Sweden and
the United Kingdom.53 The Human Rights Committee
similarly declared that a communication concerning
conduct of the European Patent Office was inadmissible,
because it could not,
in any way, be construed as coming within the jurisdiction of the
Netherlands or of any other State party to the International Covenant on
Civil and Political Rights and the Optional Protocol thereto.54

A further case in which the allegedly wrongful conduct
was mandated by an international organization, but the
organization’s responsibility is unlikely to be examined,
is given by proceedings pending before the ICAO Council over noise standards for aircraft. The Council is not
entitled to address the issue of the European Community’s responsibility, although the member States against
which the claim is brought are merely implementing an
EC regulation.55
34. Questions of responsibility of the European Community for conduct held by member States were discussed
by the European Court of Justice. However, its decisions
on that point are not very significant for present purposes,
because the analysis was conducted exclusively under EC
law and tended to pinpoint liability on one entity only:
the entity which in the given case was regarded as having caused, by the use of its discretion, the wrongful act.
Thus, in Krohn & Co. v. Commission of the European
Communities the Court found that
the unlawful conduct alleged by the applicant in order to establish its
claim for compensation is to be attributed not to the Bundesanstalt,
which was bound to comply with the Commission’s instructions, but to
the Commission itself.56
50
Application No. 13258/87, decision of 9 February 1990, Decisions and Reports, vol. 64, p. 138.
51
Reports of Judgments and Decisions, No. 20 (1996–V), Judgment
of 15 November 1996, p. 1614. The case concerned the alleged violation of the principle that only the law can define a crime (nullum crimen
sine lege) by a French statute implementing an EC directive. The directive did not require the imposition of penalties. In any event, the Court
found that the principle had not been infringed.
52
Ibid., application No. 24833/94, Judgment of 18 February 1999
(1999–I), p. 251. The Court found that the relevant instrument was “not
a ‘normal’ act of the Community, but … a treaty within the Community legal order” (p. 266, para. 33). The Court also observed (p. 265,
para. 32) that “acts of the EC as such cannot be challenged before the
Court because the EC is not a Contracting Party”.
53
Ibid., Grand Chamber, application No. 56672/00 (2004–IV), decision of 10 March 2004, p. 331.
54
Official Records of the General Assembly, Forty-second Session,
Supplement No. 40, communication No. 217/1986, H.v.d.P. v. the Netherlands, decision of 8 April 1987 (A/42/40), annex IXC, para. 3.2.
55
See “Oral statements and comments on the US response”, presented on 15 November 2000 on behalf of the member States of the
European Union, Yearbook … 2004, vol. II (Part One), document A/
CN.4/545, annex, attachment No. 18.
56
Reports of Cases before the Court of Justice and the Court of First
Instance (1986–2), case 175/84, Judgment of 26 February 1986, p. 768,
para. 23. The approach of the Court in apportioning liability either to
the European Community or to a member State, but not to both, even
when there are reasons for holding responsibility to be concurrent, was
underlined by Pérez González, “Les organisations internationales et le
droit de la responsabilité”, p. 89.
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In a passage of the judgment of the Court of First
Instance in Dorsch Consult v. Council and Commission,
a similar approach was taken, also with regard to the relations between the European Community and the United
Nations. The Court said:
[T]he alleged damage cannot, in the final analysis, be attributed to
Regulation No. 2340/90 but must, as the Council has in fact contended,
be attributed to United Nations Security Council Resolution No. 661
(1990) which imposed the embargo on trade with Iraq.57

The only effect of this judgment was to exonerate the
European Community from liability under EC law.
35. While the issue of the responsibility of an international organization for conduct that the organization
requires from its member States has not been examined
by the judicial or other bodies in any of the several cases
mentioned in the previous paragraphs, the question is
clearly important and needs to be addressed here. One
possible solution is that the international organization be
regarded as responsible because it directs and controls a
member State in the commission of a wrongful act. The
concept of control would then have to be widened so as
to encompass “normative” control.58 This would not tally
with what the Commission held in its commentary on
draft article 17 on responsibility of States for internationally wrongful acts, when the wording “directs and controls” is understood as referring to factual control. The
Commission then said:
[T]he term “controls” refers to cases of domination over the commission of wrongful conduct and not simply the exercise of oversight, still
less mere influence or concern. Similarly, the word “directs” does not
encompass mere incitement or suggestion but rather connotes actual
direction of an operative kind.59

There may be cases in which the organization’s power to
bind member States through its decisions is accompanied
by elements that ensure enforcement of those decisions,
so that normative control would correspond in substance
to factual control. However, this could not be regarded as
a feature characterizing all the organizations that have the
power to bind member States.
36. Be that as it may, there is one essential element that
makes it difficult to accept the solution that responsibility
of an international organization for conduct that member States are bound to hold because of an organization’s
decision depends on direction and control. According to
draft article 17 on responsibility of States for internationally wrongful acts, conduct is required to be wrongful
both for the organization which directs and controls and
for the organization and State whose conduct is directed
and controlled. This second condition would exclude
responsibility for the event of an organization using its
power of binding member States for circumventing one
57
Reports of Cases before the Court of First Instance (1998–3/4),
Judgment of 28 April 1998, case T–184/95, p. 694, para. 73.
58
According to the statement by the European Commission (Official
Records of the General Assembly, Fifty-ninth Session, Sixth Committee,
21st meeting, para. 19), “it would be more relevant to the specific situation of the European Community to think in terms of effective legal
control”. For the view that the EC has “final control” (“control último”)
of member States’ coastguards in relation to fisheries, see Carrera Hernández, Política pesquera y responsabilidad internacional de la Comunidad Europea, p. 198.
59
Yearbook … 2001, vol. II (Part Two), p. 69, para. (7).
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of its international obligations. The organization could
do so by requiring member States that are not bound by
the obligation to hold a certain conduct that the organization could not lawfully take. As was said by Austria, “an
international organization should not be allowed to escape
responsibility by ‘outsourcing’ its actors”.60 This implies
that the international organization should be held responsible if the act that would be wrongful if committed by the
organization directly was in fact committed by a member
State on the basis of the organization’s binding decision.
The fact of being able to require member States to take a
certain act would otherwise put the organization in a position to achieve indirectly what is directly prohibited.
37. When an organization binds a member State to take
a certain conduct in order to circumvent compliance with
an international obligation, the requirement of the knowledge of the circumstances of the internationally wrongful
act, which is likewise set in draft article 17 on responsibility of States for internationally wrongful acts, does
not seem relevant.
38. What applies to the relations between an international organization and its member States is clearly also
valid for the case in which an organization has the power
to bind another organization which is a member of the
former organization.
39. Only binding decisions have been considered so
far. It is now necessary to discuss whether an organization could also be held responsible when it authorizes or
recommends conduct on the part of a member State or
organization.61 It is true that when a recommendation or
authorization is addressed to a member State, that State
is not bound and therefore is free not to take the authorized or recommended conduct. However, there may be
circumstances in which the responsibility of the organization should nevertheless be regarded as involved.
40. There is one first distinction to be made. An authorization could be given to a member State for allowing it
to pursue its own interests. One could take as an example the supply of freon gas to Iraq which was authorized
by the Sanctions Committee, established under Security
Council resolution 661 (1990) as amended by resolution
687 (1991). That supply was alleged to constitute for the
exporting State a violation of the Montreal Protocol on
Substances that Deplete the Ozone Layer.62 Clearly, the
supply reflected only the exporting State’s and Iraq’s interests, not those of the organization. It could not involve the
responsibility of the United Nations.
41. Should the authorization or recommendation be
made in the pursuance of one of the organization’s
60
Official Records of the General Assembly, Fifty-ninth Session,
Sixth Committee, 22nd meeting, para. 24.
61
The idea that an organization could be responsible also for conduct of a member State which is only authorized by an organization was
supported in the statements by China (ibid., 21st meeting, para. 43), Singapore (ibid., 22nd meeting, para. 58), Austria (ibid., para. 24), Belarus
(ibid., para. 44), Spain (ibid., para. 50), Denmark, on behalf of the five
Nordic countries (ibid., para. 66), New Zealand (ibid., 23rd meeting,
para. 11) and Mexico (ibid., para. 27).
62
See United Nations Juridical Yearbook, 1994 (United Nations
publication, Sales No. 00.V.8), pp. 500–501.

interests, the organization would be to a certain extent
involved. Although member States were not bound, some
kind of positive reaction on their part would be expected
by the organization. Member States responding to the
organization’s recommendation or authorization would
be pursuing one of the organization’s interests. This is
not to say that the authorized or recommended conduct
would always entail the organization’s responsibility.
This would depend on the character of the recommended
or authorized conduct. Responsibility would be justified
only if the recommended or authorized act was actually
taken and would have been in breach of an obligation for
the organization, had the organization taken it directly.
The possibility that member States could breach another
international obligation while taking the required or recommended conduct would not per se be relevant to the
organization’s responsibility. In other words, the organization’s responsibility would depend on the extent to
which it was involved in the act.63
42. The foregoing conclusion would lead to the addition of a slight qualification to the following statement
contained in a letter addressed on 11 November 1996
by the Secretary-General of the United Nations to the
Prime Minister of Rwanda. The Secretary-General stated
that, insofar as “Opération Turquoise” was concerned,
although that operation was “authorized” by the Security
Council, the operation itself was under national command
and control and was not a United Nations operation.
The United Nations was, therefore, not internationally
responsible for acts and omissions that might be attributable to “Opération Turquoise”.64 What is assumed here is
that the authorized conduct does not involve any breach
of an international obligation on the part of the organization. The same qualification would apply to what the
Secretary-General wrote in his report on the financing of
United Nations peacekeeping operations:
The international responsibility of the United Nations for combatrelated activities of United Nations forces is premised on the assumption that the operation in question is under the exclusive command and
control of the United Nations. Where a Chapter VII-authorized operation is conducted under national command and control, international
responsibility for the activities of the force is vested in the State or
States conducting the operation.65

43. The situation of an international organization
imposing a certain conduct is not identical with that of an
organization authorizing or recommending that conduct.
The Legal Counsel of WIPO stated that, in the event a certain conduct, which a member State took in compliance
with a request on the part of an international organization,
appeared to be in breach of an international obligation
both of that State and of that organization, then the organization should also have been regarded as responsible
under international law. The degree of responsibility of
the organization should be much less if the State’s wrongful conduct was only authorized, but not requested, by the
63
The importance of circumstances was underlined in the statements
by Italy (Official Records of the General Assembly, Fifty-ninth Session,
Sixth Committee, 21st meeting, para. 32), Japan (ibid., para. 57), United
Kingdom of Great Britain and Northern Ireland (ibid., 22nd meeting, para. 33), Denmark, on behalf of the five Nordic countries (ibid.,
para. 66) and Cuba (ibid., 23rd meeting, para. 25).
64
Unpublished letter.
65
A/51/389 of 20 September 1996, para. 17.
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organization.66 It is similarly clear that, when assistance
in the commission of a wrongful act entails an organization’s responsibility, the amount of assistance may vary,
and this would affect the degree of responsibility. However, since the degree of responsibility concerns the content of responsibility, but not its existence, the question
should be examined at a later stage of the present study.
44. The foregoing considerations leads the Special Rapporteur to suggest that, apart from four articles that correspond to draft articles 16–19 on responsibility of States
for internationally wrongful acts, a further article should
be drafted, in order to cover cases in which responsibility
of an international organization is involved, because it
would otherwise circumvent an international obligation by requesting member States to take a certain conduct which the organization would be forbidden to take
directly. The following draft articles are suggested:
“Article 12. Aid or assistance in the commission
of an internationally wrongful act
“An international organization which aids or assists a
State or another international organization in the commission of an internationally wrongful act by the State or the
latter organization is internationally responsible for doing
so if:
“(a) That organization does so with knowledge of the
circumstances of the internationally wrongful act; and
“(b) The act would be internationally wrongful if committed by that organization.
“Article 13. Direction and control exercised over the
commission of an internationally wrongful act
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“Article 14. Coercion of a State or another
international organization
“An international organization which coerces a State
or another international organization to commit an act is
internationally responsible for that act if:
“(a) The act would, but for the coercion, be an internationally wrongful act of the coerced State or international
organization; and
“(b) The coercing international organization does so
with knowledge of the circumstances of the act.
“Article 15. Effect of the preceding articles
“Articles 12 to 14 are without prejudice to the international responsibility of the State or international organization which commits the act in question, or of any other
State or international organization.
“Article 16. Decisions, recommendations and authorizations addressed to member States and international
organizations
“1. An international organization incurs international
responsibility if:
“(a) It adopts a decision binding a member State or
international organization to commit an act that would be
internationally wrongful if taken by the former organization directly; and
“(b) The act in question is committed.

“An international organization which directs and controls a State or another international organization in the
commission of an internationally wrongful act by the
State or the latter organization is internationally responsible for that act if:

“2. An international organization incurs international
responsibility if it authorizes a member State or international organization to commit an act that would be internationally wrongful if taken by the former organization
directly, or if it recommends such an act, provided that:

“(a) That organization does so with knowledge of the
circumstances of the internationally wrongful act; and

“(a) The act fulfils an interest of the same organization; and

“(b) The act would be internationally wrongful if committed by that organization.
See footnote 27 above. A similar view had been expressed in the
statements by China (Official Records of the General Assembly, Fiftyninth Session, Sixth Committee, 21st meeting, para. 43) and Belarus
(ibid., 22nd meeting, para. 44).
66

“(b) The act in question is committed.
“3. The preceding paragraphs apply also when the
member State or international organization does not act in
breach of one of its international obligations and therefore
does not incur international responsibility.”
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Introduction
1. In its 2002 report, the International Law Commission invited Governments to comment “on the proposed
scope and orientation of the study on the responsibility of
international organizations”.1 In its 2003 report, the Commission sought the views of Governments, especially on
three questions relating to rules for the attribution of conduct to international organizations.2

2. Subsequently, on 9 December 2003, the General
Assembly adopted resolution 58/77, entitled “Report of
the International Law Commission on the work of its
fifty-fifth session”. In paragraph 5 of that resolution, the
Assembly invited “States and international organizations
to submit information concerning their practice relevant
paragraph 1 (j), of the Vienna Convention on the Law of Treaties
between States and International Organizations or between International Organizations … is adequate;
(c) The extent to which the conduct of peacekeeping forces is
attributable to the contributing State and the extent to which it is attributable to the United Nations.”
(Yearbook … 2003, vol. II (Part Two), p. 14, para. 27)

Yearbook … 2002, vol. II (Part Two), p. 14, para. 31.
2
“(a) Whether a general rule on attribution of conduct to international organizations should contain a reference to the ‘rules of the
organization’;
(b) If the answer to subparagraph (a) is in the affirmative, whether
the definition of ‘rules of the organization’, as it appears in article 2,
1
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to the topic ‘Responsibility of international organizations’, including cases in which States members of an
international organization may be regarded as responsible
for acts of the organization”. This invitation was transmitted by the Secretariat to Governments by note verbale on
30 December 2003.

3. As at 1 May 2004, written comments had been
received from the following four States (dates of submission in parentheses): Austria (20 April 2004), Italy
(30 April 2004), Mexico (16 December 2003) and Poland
(21 April 2004). These comments are reproduced below,
in a topic-by-topic manner.

Comments and observations received from Governments
A.

General remarks
1. Mexico

1. Mexico expresses its sincere thanks to the Special
Rapporteur on responsibility of international organizations, Mr. Giorgio Gaja, and the rest of the Working
Group for its excellent work. In a little more than a year
since the task was initiated, there are already some highly
satisfactory results.
2. The topic being dealt with is largely a reflection of
the development of international law. Cooperation among
States has become one of the most important factors—
if not the key factor—in international relations. In that
regard, the role of international organizations on the world
scene has assumed increasing significance.
3. The most ordinary matters of daily life have an international dimension. No longer can the illusion be maintained that environmental threats or organized crime can
be combated effectively from a purely national standpoint.
States have come to realize that only through the joint and
coordinated action made possible by international organizations can these threats be confronted, while at the same
time promoting ties of friendship and cooperation among
peoples. Only through such action can full advantage be
taken of the benefits that globalization offers.
4. In keeping with this development, the legal and
actual capacities of international organizations to take
action have been strengthened. As a logical consequence,
the likelihood that their conduct (whether actions or omissions) may generate international responsibility has also
increased. There is no doubt that the work undertaken by
the Commission fills a real need for the development of
international law, and Mexico wishes to express its firm
commitment to do all it can to contribute to that work.
2. Poland
1. With reference to the topic “Responsibility of international organizations”, Poland welcomes the intention of
the Special Rapporteur to address in his next report the
complex issue of attribution of conduct to international
organizations.
2. Found below are Poland’s comments on the specific questions on this issue raised by the Commission in
chapter III of its report,3 though it is not easy to respond
precisely to them since Poland does not know the real

background to these questions, and also because it was not
presented with the Commission’s initial views on them.
B.

Draft article 1, as provisionally adopted by the
Commission at its fifty-fifth session, in 2003, reads as
follows:
Article 1. Scope of the present draft articles
1. The present draft articles apply to the international responsibility of an international organization for an act that is wrongful under
international law.
2. The present draft articles also apply to the international responsibility of a State for the internationally wrongful act of an international
organization.4

Mexico
Mexico is pleased with the wording of draft article 1,
paragraph 1, comprising as it does a number of possibilities under an open-ended formulation without resorting
to an exhaustive list. The formulation of the provision in
question covers not only the international responsibility
of an international organization whose conduct (action
or omission) is the direct cause of an internationally
wrongful act, but also the international responsibility of
an organization arising out of other situations, such as
conduct giving rise to an internationally wrongful act by
another organization of which the first is a member.
C.

Yearbook … 2003, vol. II (Part Two), pp. 14–16.

Draft article 2. Use of terms

Draft article 2, as provisionally adopted by the
Commission at its fifty-fifth session, in 2003, reads as
follows:
Article 2. Use of terms
For the purposes of the present draft articles, the term “international
organization” refers to an organization established by a treaty or other
instrument governed by international law and possessing its own international legal personality. International organizations may include as
members, in addition to States, other entities.5

Mexico
1. This leads to one of the many sound points of the
draft articles proposed by the Special Rapporteur on the
responsibilty of international organizations: objectivity as a fundamental criterion for determining the legal
personality under international law of an international
organization, as reflected in draft article 2. There is an
4

3

Draft article 1. Scope of the draft articles

5

Ibid., p. 18, para. 53.
Ibid.
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analytical link between the fundamental legal concepts of
“capacity”, “personality” and “responsibility”, and that is
because the three terms are defined in terms of rights and
obligations. The international organization has the capacity to act legally (to exercise rights and contract obligations), and that makes it able to incur international responsibility (for failure to fulfil its obligations) as a legal
person under international law (a subject of international
rights and obligations). The liberal view of the acquisition
of legal personality under international law is, therefore,
much more suitable for the purposes of the draft articles
than a strict hypothesis whereby legal personality can be
acquired only by virtue of a specific provision of a constituent instrument.6 The determining factor with respect
to legal personality, as the Commission’s report indicates,
is the status of subject of international law, with all that
that implies, namely, personality, capacity to act and ability to be held responsible.
2. Hence, Mexico believes that the definition of international organization contained in draft article 2 is appropriate for the purposes of the draft articles. Although the
“traditional” international organization has only States as
members, the intergovernmental element has ceased to be
defining, and that reality cannot be ignored in an instrument that aims at codifying current practice. What must
now be taken as a starting point is the concept that States
are a necessary but not sufficient component; in other
words, in addition to States, other entities may also be
members.
3. Mexico agrees completely with the Commission
that there is no reason to exclude those many “nontraditional” international organizations—if I may use
the term—from the scope of application of an instrument whose main concern is to establish responsibility
for internationally wrongful acts committed within the
framework of the main subjects of international law,
apart from States.
4. With regard to the establishment of international
organizations by means other than treaties, Mexico agrees
with the content of draft article 2 for the reason stated
above. Mexico believes that, for the sake of legal certainty, any organization should be established by means
of a treaty, as the most suitable instrument for setting its
constituent rules. Nonetheless, since there are international organizations established in other ways, such as by
mandate conferred pursuant to the resolutions of wider
organizations or by virtue of conferences of States, they
should not be excluded from a regime of responsibility for
internationally wrongful acts, which they, like the other
organizations, may commit. Mexico is convinced that the
general approach that has guided the elaboration of these
draft articles, namely, that they should be applicable to all
existing international organizations, is the right one.
D.

Draft article 3. General principles

Draft article 3, as provisionally adopted by the
Commission at its fifty-fifth session, in 2003, reads as
follows:

Article 3. General principles
1. Every internationally wrongful act of an international organization entails the international responsibility of the international
organization.
2. There is an internationally wrongful act of an international
organization when conduct consisting of an action or omission:
(a) Is attributable to the international organization under international law; and
(b) Constitutes a breach of an international obligation of that
international organization.7

Mexico
1. Draft article 3 appears to contradict what is said in
draft article 2, since it seems to limit the scope of application to international responsibility for the conduct of
the particular organization alone. However, the Commission’s report clarifies the matter by explaining that
draft article 3 “has an introductory character” and that its
provisions are to be understood “without prejudice to the
existence of cases in which an organization’s international
responsibility may be established for conduct of a State or
of another organization”.8
2. On that understanding, Mexico wishes to express
its satisfaction with draft articles 1–3 as contained in the
Commission’s report, and looks forward to the elaboration of the other rules governing material and personal
application of this important set of draft articles.
E. Reference to the “rules of the organization”
1. Mexico
In the articles on responsibility of States for internationally wrongful acts,9 the main factors determining
the attribution of conduct to a State are status as a State
organ and the exercise of public functions, that is, conduct endowed with State authority. Both aspects are determined in accordance with the internal law of the State in
question. The question of when “an action or omission
… [i]s attributable to the international organization under
international law” (draft art. 3, para. 2) should be determined, therefore, in accordance with the internal law of
the international organization in question.
2. Poland
1. Poland believes that reference to the “rules of the
organization” would be useful when it comes to the elaboration of a general rule on attribution of conduct of international organizations. This might facilitate decisions
on competency and hence the field of responsibility of a
given organization.
2. Such a general rule on attribution of conduct to international organizations should not, however, be elaborated
on the basis of a simple analogy of internal law of a State
Ibid., p. 18, para. 53.
Ibid., p. 22, para. (1) of the commentary to article 3.
9
Yearbook … 2001, vol. II (Part Two), p. 26, para. 76.
7
8

6

Ibid., p. 21, paras. (7)–(9) of the commentary to article 2.
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and rules of an international organization, since there are
obvious differences between them.

G. Attribution of the conduct of a peacekeeping
force to the United Nations or to contributing States

3. At the same time, Poland is of the opinion that such
a reference to rules of international organizations should
not be construed as narrowing the scope of responsibility
of international organizations.

1. Mexico

4. The attribution means that the organization is to
be held responsible for specific internationally wrongful acts committed by different organs/agencies of
the organization. The general rule of responsibility of
an international organization is that it is responsible
exclusively for the acts committed within its powers
(competence).
5. This rule has an important consequence. The organization is not responsible for acts which are ultra vires, and
that view seems to dominate in international legal writing.
The notion of ultra vires could be interpreted in a double
way: as excluding the responsibility for acts committed
out of the powers of the organization, and as limiting the
responsibility to acts committed by the officials of the
organization within their powers.
6. The division of powers among different organs of
the organization is governed by the rules of the organization mentioned above. A question arises: if the attribution of international delicts is limited to the acts
committed within the competence of specific organs of
the organization, should the position also be accepted
that the organization is not responsible for the acts
committed by its organs acting within the scope of the
powers of that organization as defined in its statute, but
in violation of the division of powers as formulated in
the statute?
F. Definition of “rules of the organization”
1. Mexico
The internal law of an international organization would
consist, first of all, of the treaty, charter or other instrument governed by international law constituting it, such
as a resolution of the General Assembly. Secondarily, it
would consist of the rules derived from such constituent instruments, including the established practice of the
organization. As will be obvious, Mexico is referring to
“rules of the organization” as defined in article 2, paragraph 1 (j), of the Vienna Convention on the Law of
Treaties between States and International Organizations
or between International Organizations (hereinafter the
1986 Vienna Convention).10
2. Poland
In the light of its answer given above, Poland considers that the definition of “rules of the organization”, as it
appears in article 2, paragraph 1 (j), of the 1986 Vienna
Convention, might be a useful starting point for further
deliberations.

10

Signed in Vienna on 21 March 1986 (A/CONF.129/15).

1. With respect to the question of the extent to which the
conduct of peacekeeping forces should be attributable to
the contributing State or to the United Nations, the issue
deserves fuller study, but some preliminary comments can
be made.
2. Mexico considers article 6 of the articles on the responsibility of States for internationally wrongful acts
helpful in that respect. It provides that the “conduct of
an organ placed at the disposal of a State by another
State shall be considered an act of the former State under
international law if the organ is acting in the exercise of
elements of the governmental authority of the State at
whose disposal it is placed”.11
3. The key elements of the provision are “disposal” and
“the exercise of elements of the governmental authority”.
In the draft articles on responsibility of international organizations the same guidelines should be followed. Although
in the latter case “elements of the governmental authority”
cannot be spoken of, nothing prevents the drawing of an
analogy with the powers of the United Nations in the matter of peacekeeping and international security under the
Charter of the United Nations and the practice of the Security Council and the General Assembly in that regard.
4. In the case of peacekeeping operations, all conduct
should be carried out within the framework of Chapter VII
of the Charter of the United Nations, that is, under a mandate
contained in a Security Council or General Assembly resolution. That could be the first criterion for attribution of conduct: to determine whether the acts or omissions of a given
force contributed by a State were carried out pursuant to such
a mandate or not. If the actions or omissions were committed outside that normative framework—which could easily
happen—they would cease to form part of a peacekeeping
operation and, in consequence, it would be seriously questionable whether the personnel contributed by a State could
be considered a United Nations peacekeeping force.
5. The term “disposal” should certainly be understood
as hierarchical subordination. If a State contributes personnel to a peacekeeping operation, it would have to be
asked to what extent such personnel are under the control
of the United Nations or under the control of the military
authorities of their own country or even of another State,
which might be the coordinator of a specific mission. That
would be another criterion for attribution of conduct. Reference to the recent practice of the Security Council will
be essential in order to elucidate these issues.
6. To sum up, attribution of conduct to the United
Nations would be the general rule when (a) the forces
involved are under United Nations control; (b) the actions
and omissions are committed within the framework of a
United Nations mandate, including ultra vires acts; and
(c) the conduct derives from a status-of-forces or statusof-mission agreement.
11

See footnote 9 above.
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7. Mexico is aware that it has only thrown out some
preliminary ideas, which may simply have added further
doubts to the debate. However, Mexico has full confidence in the superior legal abilities of the members of the
Working Group, its Chairman, Mr. Gaja, and the Commission as a whole, and is sure that in another year highly
satisfactory solutions to these and other interesting problems will have been found.
2. Poland
1. As to the third question,12 Poland takes the position
that at this stage of the Commission’s work it is premature
to give a final and precise answer.
2. From the beginning, the general problem of the
scope of responsibility of the member State for acts of the
organization should be elucidated. Furthermore, current
international practice does not indicate the existence of
any rules of general (customary) international law showing a clear solution to the question posed. It seems, therefore, that the Commission must propose a rule expressing
a progressive development of international law. That rule
must be drafted very carefully, and prima facie it will be
relatively casuistic.
3. At this moment Poland would suggest postponing the
final solution of the question until a later stage. According
12

See footnote 2 above.
Treaty

Agreement between the Republic of Austria
and the United Nations regarding the seat
of the United Nations in Vienna (Vienna,
29 November 1995)13

Agreement between the United Nations Industrial
Development Organization and the Republic
of Austria regarding the headquarters of
the United Nations Industrial Development
Organization (Vienna, 29 November 1995)14

13
14

Article

23

to primary theoretical analysis, the responsibility of an
international organization should be restricted to cases
in which peacekeeping forces act on the basis of a specific resolution of the organization, and under the command of the organization. However, the responsibility of
member States cannot be absolutely excluded if the armed
forces are acting on behalf of the sending States and/or
are directly controlled by officers (commanders) from the
respective States.
4. The term “peacekeeping” encompasses a wide range
of activities under a wide range of authorities and mandates, and often there is a special agreement between the
troop-contributing State and the organization which outlines the basic relationship of the parties, including provisions on the issue of attribution of responsibility.
5. Therefore, Poland believes that the Commission
should undertake, first of all, a careful examination of
existing practice in the United Nations and in other international organizations on this matter.
H.

Practice relating to the attribution of conduct
1. Austria

Austria has the honour to communicate the following
treaty provisions in force for Austria concerning the issue
of the responsibility of international organizations.
Text

Art. II, sect. 9

Whenever the United Nations has concluded an insurance
contract to cover its liability for damages arising from the use of
the seat of the United Nations and suffered by juridical or natural
persons who are not officials of the United Nations, any claim
concerning the United Nations’ liability for such damages may
be brought directly against the insurer before Austrian courts,
and the insurance contract shall so provide.

Art. XV, sect. 47

The Republic of Austria shall not incur by reason of the location of the seat of the United Nations within its territory any
international responsibility for acts or omissions of the United
Nations or of its officials acting or abstaining from acting within
the scope of their functions, other than the international responsibility which the Republic of Austria would incur as a Member
of the United Nations.

Art. II, sect. 9

Whenever the UNIDO has concluded an insurance contract
to cover its liability for damages arising from the use of the headquarters seat and suffered by juridical or natural persons who are
not officials of the UNIDO, any claim concerning the UNIDO’s
liability for such damages may be brought directly against the
insurer before Austrian courts, and the insurance contract shall
so provide.

Art. XV, sect. 47

The Republic of Austria shall not incur by reason of the location of the headquarters seat within its territory any international
responsibility for acts or omissions of the UNIDO or of its officials acting or abstaining from acting within the scope of their
functions, other than the international responsibility which the
Republic of Austria would incur as a member of the UNIDO.

United Nations, Treaty Series, vol. 2023, No. 34923, p. 255.
UNIDO, Financial and administrative matters: headquarters agreement between UNIDO and the Republic of Austria (G.C.6/20), annex, p. 5.
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Treaty

Article

Text

Agreement between the Republic of Austria
and the International Atomic Energy
Agency regarding the Headquarters of the
International Atomic Energy Agency (Vienna,
11 December 1957)15

Art. XVIII,
sect. 46

The Republic of Austria shall not incur by reason of the location of the headquarters seat of the IAEA within its territory any
international responsibility for acts or omissions of the IAEA or
of its officials acting or abstaining from acting within the scope
of their functions, other than the international responsibility
which the Republic of Austria would incur as a Member of the
IAEA.

Agreement between the Republic of Austria
and the Preparatory Commission for the
Comprehensive Nuclear Test-Ban Treaty
Organization regarding the seat of the
Commission (Vienna, 18 March 1997)16

Art. III, sect. 9

Whenever the Commission has concluded an insurance contract to cover its liability for damages arising from the use of
the seat of the Commission and suffered by juridical or natural
persons who are not officials of the Commission, any claim concerning the Commission’s liability for such damages may be
brought directly against the insurer before Austrian courts, and
the insurance contract shall so provide.

Art. XIX, sect. 56

Austria shall not incur by reason of the location of the seat
of the Commission within its territory any international responsibility for acts or omissions of the Commission or of its officials
acting or abstaining from acting within the scope of their functions, other than the international responsibility which Austria
would incur as a Signatory.

Exchange of letters constituting an agreement between the United Nations and the
Republic of Austria concerning the service
of the national contingent provided by the
Government of Austria with the United
Nations Peacekeeping Force in Cyprus;17
annex II, Regulations for the United
Nations Force in Cyprus (New York, 21 and
24 February 1966)

Art. 39 of the
Regulations

In the event of death, injury or illness of a member of the
Force attributable to service with the Force, the respective State
from whose military services the member has come will be
responsible for such benefits or compensation awards as may be
payable under the laws and regulations applicable to service in
the armed forces of that State. The Commander shall have responsibility for arrangements concerning the body and personal
property of a deceased member of the Force.

Agreement between the International Atomic
Energy Agency and the Republic of Austria
regarding the Laboratories at Seibersdorf
(Vienna, 1 March 1982)18

Art. VI

(1) All questions concerning liability for nuclear damage
shall be governed by Austrian law.
(2) The IAEA shall take out adequate insurance to cover
its financial liability for nuclear damage which insurance shall
also provide that any claim concerning the IAEA’s liability for
nuclear damage may be brought directly against the insurer.
Austrian courts shall have jurisdiction over such cases.
(3) Without prejudice to the liability of the IAEA for nuclear
damage the Republic of Austria shall assume the guarantee for
compensation (Bürge und Zahler in accordance with Austrian
law) in respect of any such nuclear damage.
(4) Insofar as a payment which the Republic of Austria is
ordered to make in accordance with paragraph 3 by virtue of a
decision of an Austrian court is not reimbursed by the insurer to
the Republic of Austria, the Republic of Austria shall be entitled
to claim indemnification directly from the IAEA.

Exchange of letters constituting an agreement
between Austria and the North Atlantic
Treaty Organization concerning the transit
for the purpose of the multinational peace
operation in Bosnia (IFOR) (Brussels, 14 and
16 December 1995) 19

Art. 11

United Nations, Treaty Series, vol. 339, No. 4849, p. 110.
Ibid., vol. 1998, No. 34224, p. 3.
17
Ibid., vol. 557, No. 8131, p. 129.
18
Ibid., vol. 1404, No. 23473, p. 129.
19
Ibid., vol. 1912, No. 32622, p. 261.
15
16

NATO will have appropriate insurance coverage and shall
provide compensation for damage or injury to private persons or
any property inflicted by NATO personnel and vehicles during
transit through Austria. Claims for damage or injury to private
persons or property shall be submitted by Austrian governmental
authorities to the designated NATO Representatives.
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2.

Italy

1. The problem of identifying the organs of an international organization has been addressed by Italian courts in
some cases. While these cases dealt with the question of
immunity of international organizations, it may be argued
that the principles applied by the judges in solving that
problem would also apply in the field of responsibility of
international organizations. In Cristiani v. Istituto italolatino-americano,20 the Court of Cassation held that the
organs of an international organization which is endowed
with international legal personality are to be distinguished
for legal purposes from the organs of member States,
and at the same time they cannot be equated with joint
organs of the member States. In Paradiso v. Istituto di
Bari del Centro internazionale di alti studi agronomici
mediterranei,21 the Court of Cassation referred to the
constituent instrument of the International Centre for
Advanced Mediterranean Agronomic Studies, and to an
agreement adopted in accordance with that instrument, in
order to find that the Mediterranean Agronomic Institute
in Bari, Italy, was an organ of that organization.
2. With regard to cases concerning wrongful acts committed by international organizations against Italy, reference could be made to an agreement concluded between
Italy and the United Nations relating to the settlement of
claims filed against the United Nations in the Congo by
Italian nationals.22 The agreement related to claims lodged
with the United Nations on behalf of Italian nationals in
relation to damage arising from the operations of the
United Nations force in the Congo.
3. Together with other States, Italy was sued by the
Federal Republic of Yugoslavia before ICJ in relation to
the military action led by NATO in 1999. The case on
Legality of Use of Force is still pending.23 Yugoslav nationals have also sued the Italian Head of Government before
an Italian court in relation to damages suffered as a
consequence of the death of their relatives caused by air
20
Court of Cassation, 23 November 1985, No. 5819 (Rivista di
diritto internazionale, vol. LXIX, 1986, p. 146).
21
Court of Cassation, 4 June 1986, No. 3733 (ibid., vol. LXX, 1987,
p. 190).
22
Exchange of letters constituting an agreement between the United
Nations and Italy relating to the settlement of claims filed against the
United Nations in the Congo by Italian nationals (New York, 18 January 1967), United Nations, Treaty Series, vol. 588, No. 8525, p. 197).
23
Legality of Use of Force (Yugoslavia v. Italy), Provisional Measures, Order of 2 June 1999, I.C.J. Reports 1999, p. 481.

25

bombing conducted by NATO. According to the plaintiffs, Italy would be responsible because, inter alia, as a
member of NATO it participated in the planning of the
military actions conducted against the Federal Republic of Yugoslavia. The Court of Cassation dismissed the
claim for lack of jurisdiction.24
4. On several occasions Italy supplied military contingents to peacekeeping forces established by international
organizations. In most cases, peacekeeping forces to
which Italy contributed were those set up at the initiative
of the Security Council. However, Italy also contributed
to forces operating within the context of other international organizations. In this regard, it may be mentioned
that Italy provided a naval contingent to the Multinational
Force and Observers, an international organization established by a protocol to the Treaty of Peace between Egypt
and Israel (Washington, D.C., 26 March 1979).25
5. Together with the other member States of the European Community, Italy was sued before the European
Court of Human Rights by a private company (Senator
Lines GmbH) which claimed that the EC member States
were individually and collectively responsible for the acts
of Community institutions. Italy objected to this claim by
submitting, inter alia, that, as the European Community
has a distinct international legal personality, its member
States could not be held liable for acts of the Community institutions. This the more so, in the view of Italy,
since those acts were adopted by organs, such as the
Court of First Instance and the Court of Justice, which
are independent from member States. Italy referred to the
developments on this point contained in the written observations of France. In its decision of 10 March 2004 the
European Court declared the application inadmissible.26
24
Court of Cassation, 5 June 2002, No. 8157, Presidenza del Consiglio ministri v. Markoviç e altri, Rivista di diritto internazionale,
vol. LXXXV, 2002, p. 799.
25
Protocol relating to the establishment and maintenance of a Multinational Force and Observers (Washington, D.C., 3 August 1981),
United Nations, Treaty Series, vol. 1335, No. 22403, p. 327. The Treaty
of Peace is reproduced in ibid., vol. 1138, No. 17855, p. 59. See also
the exchange of letters between Italy and the Multinational Force and
Observers on Italy’s participation in the Force (16 March 1982), Rivista
di diritto internazionale, vol. LXV, 1982, p. 983.
26
See the Italian written observations in DSR Senator Lines GmbH
v. Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal, Spain, Sweden and
the United Kingdom; decision of the Grand Chamber of the European
Court of Human Rights as to the Admissibility of the Claim.
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Multilateral instruments cited in the present report
Source

Convention respecting the Bank for International Settlements (The Hague, 20 January 1930)
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Ibid., vol. 1276, No. 21052, p. 3.
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Ibid., vol. 1434, No. 24265, p. 17.

International Sugar Agreement, 1984 (Geneva, 5 July 1984)
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A/CONF.129/15.

International Agreement on jute and jute products (Geneva, 3 November 1989)

United Nations, Treaty Series, vol. 1605.
No. 28026, p. 211.

Agreement Establishing the European Bank for Reconstruction and Development
(Paris, 29 May 1990)

EBRD, Basic Documents of the European
Bank for Reconstruction and
Development, p. 4.

Treaty on European Union (Maastricht, 7 February 1992)

United Nations, Treaty Series, vol. 1757,
No. 30615, p. 3.

International Tropical Timber Agreement, 1994 (Geneva, 26 January 1994)

Ibid., vol. 1955. No. 33484, p. 81.

International Natural Rubber Agreement, 1994 (Geneva, 17 February 1995)

Ibid., vol. 1964, No. 33546, p. 3.

Rome Statute of the International Criminal Court (Rome, 17 July 1998)
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International Coffee Agreement 2001 (London, 28 September 2000)
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Treaty establishing the European Community as amended by the Treaty of Nice of
26 February 2001

Consolidated version of the Treaty on
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(24 December 2002), p. 33.

Agreement establishing the Terms of Reference of the International Jute Study Group, 2001
(Geneva, 13 March 2001)

UNCTAD (TD/JUTE.4/6).

International Cocoa Agreement, 2001 (Geneva, 13 March 2001)
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Official Journal of the European
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(16 December 2004).
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Introduction
1. On 9 December 2003, the General Assembly adopted
resolution 58/77, entitled “Report of the International
Law Commission on the work of its fifty-fifth session”.
In paragraph 5 of that resolution, the Assembly invited
“States and international organizations to submit information concerning their practice relevant to the topic
Responsibility of international organizations, including cases in which States members of an international
organization may be regarded as responsible for acts of
the organization”.1 In addition, the Commission sought
comments on specific issues of particular interest to it in

1
The replies received prior to 1 May 2004 appear in document A/
CN.4/547, reproduced in the present volume.

paragraph 27 of its 2003 report2 and paragraph 25 of its
2004 report.3
2
Yearbook … 2003, vol. II (Part Two), p. 14. In 2003, the Commission invited comments on the following issues:
“(a) Whether a general rule on attribution of conduct to international organizations should contain a reference to the ‘rules of the
organization’;
“(b) If the answer to subparagraph (a) is in the affirmative,
whether the definition of ‘rules of the organization’, as it appears in
article 2, paragraph 1 (j), of the Vienna Convention on the Law of
Treaties between States and International Organizations or between
International Organizations …, is adequate;
“(c) The extent to which the conduct of peacekeeping forces
is attributable to the contributing State and the extent to which it is
attributable to the United Nations.”
3
Yearbook … 2004, vol. II (Part Two). In 2004, the Commission
invited comments on the following issues:

Responsibility of international organizations
“(a) Relations between an international organization and its
member States and between an international organization and its
agents are mostly governed by the rules of the organization, which
are defined in draft article 4, paragraph 4, as comprising ‘in particular: the constituent instruments, decisions, resolutions and other
acts taken by the organization in accordance with those instruments;
and established practice of the organization’ … The legal nature
of the rules of the organization in relation to international law is
controversial. It is at any event debatable to what extent the Commission should, in its study of responsibility of international organizations under international law, consider breaches of obligations
that an international organization may have towards its member
States or its agents. What scope should the Commission give to its
study in this regard?
“(b) Among the circumstances precluding wrongfulness, article 25 of the draft articles on responsibility of States for internationally wrongful acts refers to ‘necessity’, which may be invoked by
a State under certain conditions: first of all, that the ‘act not in conformity with an international obligation of that State … is the only
way for the State to safeguard an essential interest against a grave
and imminent peril’. Could necessity be invoked by an international
organization under a similar set of circumstances?
“(c) In the event that a certain action, which a member State
takes in compliance with a request on the part of an international
organization, appears to be in breach of an international obligation
both of that State and of that organization, would the organization
also be regarded as responsible under international law? Would
the answer be the same if the State’s wrongful conduct was not
requested, but only authorized, by the organization?”
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2. Moreover, at its fifty-fifth session, in 2003, the
Commission requested that the Secretariat of the United
Nations circulate, on an annual basis, the portions of its
report relevant to this topic to international organizations
for their comments. Pursuant to this request, selected
international organizations were invited to submit their
comments on the relevant portions of the Commission’s
2003 and 2004 reports.4
3. As at 9 May 2005, written comments had been received
from the following two States (dates of submission in parentheses): Democratic Republic of the Congo (17 May 2004)
and Germany (4 April 2005). Written comments have
also been received from the following eight international
organizations (dates of submission in parentheses): European Commission (18 March 2005), INTERPOL (9 February 2005), IMF (1 April 2005), International Seabed
Authority (7 February 2005), OPCW (1 February 2005),
United Nations Secretariat (9 March 2005), WIPO (19 January 2005) and WTO (1 February 2005). These comments
are reproduced below, in a topic-by-topic manner.
4
The replies received prior to 20 April 2004 are contained in Yearbook … 2004, vol. II (Part One), document A/CN.4/545.

Comments and observations received from Governments and international organizations
A.

General remarks

1. European Commission
The general view of the European Commission on the
work of the International Law Commission in 2004 was
expressed in the European Union statement to the Sixth
Committee of the General Assembly on 5 November 2004.
The European Commission believes that the
International Law Commission should carefully consider
the large diversity among international organizations
when adapting the articles on responsibility of States for
internationally wrongful acts to the topic of responsibility
of international organizations. The European Union and
the European Community are themselves testimony to
this diversity. In particular, the European Community
is an international organization with special features as
envisaged in the founding treaties. According to those
treaties, member States have transferred some of their
competencies to the organization. However, the European
Community cannot be assimilated to a State, even if its
institutions can enforce regulations or other European
Community acts that are directly applicable in member
States’ legal orders. For the application of those acts, the
European Community relies on its member States and
their authorities.
According to article 3, paragraph 2, of the draft articles, there is an international wrongful act of an international organization when conduct consisting of an action
or omission:
(a) Is attributable to the international organization
under international law; and

(b) Constitutes a breach of an international obligation
of that international organization.5
Therefore, the normal situation described in draft
article 3, paragraph 2, is that conduct is attributed to the
organization that is the bearer of the obligation. However,
there could be cases in which the European Community
could be considered responsible for the infringement of
international obligations because of the conduct of the
organs of member States.
The European Community is the bearer of many
international obligations (especially because it has concluded many treaties). However, sometimes not only the
behaviour of its own organs, but also organs of its member States, may breach such obligations. Such behaviour
would therefore be prima facie attributable to those member States.
This is an example of this situation: the European
Community has contracted a certain tariff treatment with
third States through an agreement or within the framework of WTO. The third States concerned find that this
agreement is being breached, but by whom? Not by the
European Community’s organs, but by the member States’
customs authorities that are charged with implementing
Community law. Hence their natural reaction is to blame
the member States concerned. In short, there is separation
between responsibility and attribution: the responsibility
trail leads to the European Community, but the attribution
trail leads to one or more member States.

5

Yearbook … 2003, vol. II (Part Two), p. 18, para. 53.
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This example illustrates why the European Commission
feels that there is a need to address the special situation of
the Community within the framework of the draft articles.
One could think of the following ways to accommodate
the special situation of the European Community and
other potentially similar organizations:
(a) Special rules of attribution, so that actions of member States’ organs can be attributed to the organization;
(b) Special rules for responsibility, so that responsibility can be charged to the organization, even if member States’ organs were the prime actors of a breach of an
obligation borne by the organization;
(c) Consideration of the possibility that the European
Community and organizations like it should benefit from
a special exception or of a kind of special savings clause
for such an organization.
The European Commission would rather not contemplate the last possibility at this early stage. It favours continuing to work for one of the two other solutions.
2.

International Criminal Police Organization

Created in 1923, INTERPOL is an international police
organization in which 182 countries are represented.
It facilitates international police cooperation, and supports and assists all organizations, authorities and services whose mission is to prevent or combat crime. Its
headquarters is in Lyon, France. INTERPOL also has
five regional bureaux, in Abidjan, Buenos Aires, Harare,
Nairobi and San Salvador, a liaison office in Bangkok and
a Special Representative accredited to the United Nations.
Each INTERPOL country provides a National Central
Bureau (NCB) staffed by national law enforcement officers. NCB is the designated contact point for the General
Secretariat, regional bureaux and other INTERPOL countries requiring assistance with transborder investigations
and the location and apprehension of fugitives.
The intention is to facilitate international police
cooperation even where diplomatic relations do not
exist between particular countries.
Interpol focuses on three areas, referred to as its core
functions:
(a) Secure global police communications services.
The fundamental condition for international police cooperation is for police forces to be able to communicate with
each other securely throughout the world. In response,
INTERPOL has developed a global police communications system known as I–24/7 (INTERPOL, 24 hours a
day, 7 days a week).
(b) Operational data services and databases for
police. Once police can communicate internationally,
they need access to information to assist in their investigations or allow them to prevent crime. INTERPOL has
therefore developed and maintains a range of global databases, covering key data such as names of individuals,
fingerprints, photographs, DNA, identification and travel
documents and INTERPOL notices.
(c) Operational police support services. INTERPOL
currently prioritizes crime-fighting programmes on

fugitives, terrorism, drugs and organized crime, trafficking in human beings and financial and high-tech crime.
Other projects deal with child pornography on the Internet,
stolen vehicles, stolen works of art, bioterrorism, police
training and cooperation with other international organizations. A further function is to alert police in INTERPOL
countries to wanted persons, missing persons, criminal
modus operandi, etc. via INTERPOL notices. The most
widely known of these is the Red Notice, which is an
international request for the provisional arrest of an individual, pending extradition. It is based on a valid arrest
warrant in the requesting member State. It is not an international arrest warrant. INTERPOL has also created a
number of working groups which bring together experts
from around the world who specialize in a variety of fields
to develop and promote best practice and training in crime
investigation and analysis.
INTERPOL is primarily financed by the affiliated countries whose Governments pay annual contributions. The
General Assembly is the INTERPOL supreme governing
body. It meets once a year to take all major decisions affecting general policy. It is composed of delegates appointed by
the Governments of the affiliated countries. Each country
represented has one vote, and all votes have equal standing. The Executive Committee verifies the execution of
the decisions of the General Assembly and the work of the
Secretary-General. It has 13 members: the President (who
chairs the Committee), three Vice-Presidents and nine
delegates. Members are elected by the General Assembly,
should come from different countries and represent their
regions. The President and three Vice-Presidents should
each belong to a different region. The President is elected
for four years and the Vice-Presidents for three. The
Secretary General is the organization’s chief administrative officer and senior full-time official. The Executive
Committee nominates a candidate to serve a five-year
term of office who is confirmed by a two-thirds majority of the General Assembly. The Secretary General is
responsible for overseeing the day-to-day work of international police cooperation at the General Secretariat,
and the implementation of the decisions of the General
Assembly and Executive Committee.
3.

International Monetary Fund

IMF appreciates being invited to comment on the draft
articles and assures the Commission of its continued
interest in this important project.
IMF hopes that its general observations, the responses
to the questions posed and its comments on the specific
draft articles will be helpful to the Commission in its
important endeavour and that the Commission will give
serious consideration to its concerns in its work.
Furthermore, given the fundamental nature of the
issues identified in its general comments, IMF believes
it would be apposite if the Commission were to explain
its reasons for continuing to rely extensively on the draft
articles on responsibility of States for internationally
wrongful acts, given the basic differences between States
and international organizations and between international
organizations inter se. As the work of the Commission
develops, IMF may feel the need to return to the earlier
draft articles and hope that the Commission would be

Responsibility of international organizations

amenable to receiving additional comments on these provisions. IMF looks forward to its continuing involvement
in this project.
4.

International Seabed Authority

Having gone through paragraph 25 and chapter V of
the Commission report,6 ISA finds the issue of responsibility of international organizations currently tackled by the Commission not only important but complicated as well. While ISA is willing to contribute to the
work of the Commission as much as it possibly can in
the future, it would like to reproduce, for the information of the Commission in respect to the scope of its
study on the issue, the following relevant provisions
under the Regulations on Prospecting and Exploration
for Polymetallic Nodules in the Area adopted by the ISA
Assembly in 2000 (ISBA/6/A/18, annex):
Regulation 35
Proprietary data and information and confidentiality
1. Data and information submitted or transferred to the Authority
or to any person participating in any activity or programme of the
Authority pursuant to these Regulations or a contract issued under these
Regulations, and designated by the contractor, in consultation with the
Secretary-General, as being of a confidential nature, shall be considered
confidential unless it is data and information which:
(a) Is generally known or publicly available from other sources;
(b) Has been previously made available by the owner to others
without an obligation concerning its confidentiality; or
(c) Is already in the possession of the Authority with no obligation
concerning its confidentiality.
2. Confidential data and information may only be used by the
Secretary-General and staff of the Secretariat, as authorized by the
Secretary-General, and by the members of the Legal and Technical
Commission as necessary for and relevant to the effective exercise
of their powers and functions. The Secretary-General shall authorize
access to such data and information only for limited use in connection
with the functions and duties of the staff of the Secretariat and the functions and duties of the Legal and Technical Commission.
3. Ten years after the date of submission of confidential data and information to the Authority or the expiration of the contract for exploration,
whichever is the later, and every five years thereafter, the SecretaryGeneral and the contractor shall review such data and information to
determine whether they should remain confidential. Such data and information shall remain confidential if the contractor establishes that there
would be a substantial risk of serious and unfair economic prejudice if
the data and information were to be released. No such data and information shall be released until the contractor has been accorded a reasonable
opportunity to exhaust the judicial remedies available to it pursuant to Part
XI, section 5, of the [United Nations] Convention [on the Law of the Sea].
4. If, at any time following the expiration of the contract for exploration, the contractor enters into a contract for exploitation in respect of
any part of the exploration area, confidential data and information relating to that part of the area shall remain confidential in accordance with
the contract for exploitation.
5. The contractor may at any time waive confidentiality of data and
information.
Regulation 36
Procedures to ensure confidentiality
1. The Secretary-General shall be responsible for maintaining the
confidentiality of all confidential data and information and shall not,
except with the prior written consent of the contractor, release such
6

Yearbook … 2004, vol. II (Part Two).
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data and information to any person external to the Authority. To
ensure the confidentiality of such data and information, the SecretaryGeneral shall establish procedures, consistent with the provisions of
the Convention, governing the handling of confidential information
by members of the Secretariat, members of the Legal and Technical
Commission and any other person participating in any activity or programme of the Authority. Such procedures shall include:
(a) Maintenance of confidential data and information in secure
facilities and development of security procedures to prevent unauthorized access to or removal of such data and information;
(b) Development and maintenance of a classification, log and
inventory system of all written data and information received, including its type and source and routing from the time of receipt until final
disposition.
2. A person who is authorized pursuant to these Regulations to have
access to confidential data and information shall not disclose such data
and information except as permitted under the Convention and these
Regulations. The Secretary-General shall require any person who is
authorized to have access to confidential data and information to make
a written declaration witnessed by the Secretary-General or his or her
authorized representative to the effect that the person so authorized:
(a) Acknowledges his or her legal obligation under the Convention
and these Regulations with respect to the non-disclosure of confidential
data and information;
(b) Agrees to comply with the applicable regulations and procedures
established to ensure the confidentiality of such data and information.
3. The Legal and Technical Commission shall protect the confidentiality of confidential data and information submitted to it pursuant to these
Regulations or a contract issued under these Regulations. In accordance with the provisions of article 163, paragraph 8, of the Convention,
members of the Commission shall not disclose, even after the termination of their functions, any industrial secret, proprietary data which are
transferred to the Authority in accordance with Annex III, article 14, of
the Convention, or any other confidential information coming to their
knowledge by reason of their duties for the Authority.
4. The Secretary-General and staff of the Authority shall not disclose,
even after the termination of their functions with the Authority, any
industrial secret, proprietary data which are transferred to the Authority
in accordance with Annex III, article 14, of the Convention, or any
other confidential information coming to their knowledge by reason of
their employment with the Authority.
5. Taking into account the responsibility and liability of the Authority
pursuant to annex III, article 22, of the Convention, the Authority may
take such action as may be appropriate against any person who, by reason of his or her duties for the Authority, has access to any confidential
data and information and who is in breach of the obligations relating
to confidentiality contained in the Convention and these Regulations.

In the draft regulations on prospecting and exploration
for polymetallic sulphides and cobalt-rich ferromanganese crusts in the Area which was submitted by the Legal
and Technical Commission of the Authority in 2004 to the
Council for its consideration in 2005, similar provisions
on confidential data and the obligation of the Authority to
protect them are incorporated as well (ISBA/10/C/WP.l,
regulations 38–39).
5. World Trade Organization
To the best of its knowledge, the WTO Legal Service
has, until now, never been confronted with any formal
claim of violation of international law by WTO. As a
result, WTO does not feel that it has the experience
necessary to make any meaningful comments on the
Commission’s work at this stage. However, WTO would
be grateful if it could continue to be associated with the
consultation process in the future.
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B.

Draft article 1. Scope of the draft articles

4. Draft article 1, as provisionally adopted by the Commission at its fifty-fifth session, in 2003, reads as follows:
Article 1. Scope of the present draft articles
1. The present draft articles apply to the international responsibility of an international organization for an act that is wrongful under
international law.
2. The present draft articles also apply to the international responsibility of a State for the internationally wrongful act of an international
organization.7

International Criminal Police Organization
Paragraph 2
Given the proposed definition of the term “international organization”, it needs to be determined whether it
is appropriate for paragraph 2 to only speak of the international responsibility of a State for the international wrongful act of an international organization. Should draft article 1, paragraph 2, not also cover the responsibility of
non-State members for the international wrongful act of
an international organization?
As made clear by the second sentence of draft article 2
(Use of terms), “[i]nternational organizations may include
as members, in addition to States, other entities”. Indeed,
international practice confirms that not only States are
members of international organizations and, as noted by
Brownlie, whilst “organizations are normally composed
of states, a number of organizations have operated in
effect a functional concept of membership compatible
with their special purposes”.8
INTERPOL is a case in point. Currently, sovereign
States as well as non-independent countries, which are
self-governing in police matters, are represented in
INTERPOL through their police bodies. The situation
in INTERPOL conforms to the general view in doctrinal writings that there exists no general rule of international law that bars disaggregated national institutions,
non-independent territories,9 associated States,10 or other
entities from membership in international organizations.
Whether they are allowed or not must be determined primarily by the relevant rules of the organization. There
are international organizations which expressly allow
non-sovereign countries to participate as full members.
That is, for instance, the case in some equally functional
organizations, such as UPU and WMO. Some traderelated international organizations also allow the membership of non‑independent territories. This is true for
WTO, for the Agency for International Trade Information
and Cooperation, the Advisory Centre on WTO Law
and the World Customs Organization. Other functional
international organizations also allow participation of
See footnote 5 above.
Brownlie, Principles of Public International Law, p. 660. See also
Fawcett, “The place of law in an international organization”, p. 341.
9
See Kovar, “La participation des territoires non autonomes aux
organisations internationales”.
10
See Igarashi, Associated Statehood in International Law,
pp. 283–294.
7
8

non-independent territories. In addition, there are several
regional organizations, which also allow non-sovereign
countries to become full members. Recently it was confirmed in the Bank for International Settlements (BIS)
repurchase of private shares award,11 that BIS is one
example where countries came together and created an
international organization, but in which the central banks
of the contracting countries, rather than the countries
themselves, are members.12 Similarly, article IV–A
of the agreement for the establishment of the Joint
Vienna Institute also makes a distinction between the
parties to the agreement and the members.13 The InterParliamentary Union is the international organization
of the parliaments of sovereign States. The Union has
transformed itself from an association of individual
parliamentarians into the international organization of
the parliaments of sovereign States. Its members are
not the States, but the parliaments of the States.
C.

Draft article 2. Use of terms

5. Draft article 2, as provisionally adopted by the Commission at its fifty-fifth session, in 2003, reads as follows:
Article 2. Use of terms
For the purposes of the present draft articles, the term “international
organization” refers to an organization established by a treaty or other
instrument governed by international law and possessing its own international legal personality. International organizations may include as
members, in addition to States, other entities.14

1.

International Criminal Police Organization

According to the first sentence of draft article 2, an
international organization is nothing else but a juristic
person, which derives its autonomous legal personality not from any national law, but from international
public law. That seems to cover the concept of international organization entirely. One wonders whether the
second sentence is indeed necessary. As defined by the
first sentence, an international organization that does
not have members at all could theoretically exist. Is
it the intention to exclude organizations which do not
have members at all from the application of the rules
of responsibility?
2.

International Monetary Fund

Although it had previously commented on draft article 2, IMF wishes to highlight a factual error in the earlier
commentaries to this draft article and seek clarifications
with regard to a related proposition.
11
Permanent Court of Arbitration, partial award on the lawfulness
of the recall of the privately held shares on 8 January 2001 and the
applicable standards for valuation of those shares (22 November 2002)
(www.pca-cpa.org).
12
See Bermejo, “La banque des règlements internationaux:
approche juridique”, pp. 100–101.
13
The Joint Vienna Institute is a cooperative venture of six international organizations—BIS, European Bank for Reconstruction and
Development, IBRD, IMF, OECD and WTO—and the Government of
Austria. It provides training for officials of Central and Eastern European countries, the former Soviet Union and former centrally planned
economies in Asia.
14
Yearbook … 2003, vol. II (Part Two), p. 18, para. 53.
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Footnote 46 of the 2003 report,15 dealing with the definition of international organizations, stated that only international organizations are members of the Joint Vienna
Institute, when in fact Austria is now also a member of
the Institute.
The same footnote states that the Joint Vienna Institute
would not be covered by the draft articles because its
membership only comprises international organizations.
The reason for this assertion is unclear to IMF. IMF would
be grateful if the Commission or the Special Rapporteur
could please clarify why membership by only international organizations, in another international organization,
would exclude this other organization from being covered
by the present draft articles. Further, with regard to the
Institute, does membership by one State subject it to being
covered by the draft articles, or is membership by more
than one State required (since the plural word “States” is
used in the last sentence of draft article 2)?
In this connection, IMF would also appreciate some
clarification concerning the meaning assigned to the term
“State” in these draft articles. The commentary to draft
article 2 explained that a State could be understood to
include State organs or agencies. Would this reference
include agencies that are separate legal entities? For
instance, is a State-owned central bank deemed to be a
State for the purposes of these draft articles? Would an
organization owned by central banks be subject to these
draft articles?
D.

Draft article 3. General principles

6. Draft article 3, as provisionally adopted by the Commission at its fifty-fifth session, in 2003, reads as follows:
Article 3. General principles
1. Every internationally wrongful act of an international organization entails the international responsibility of the international
organization.
2. There is an internationally wrongful act of an international
organization when conduct consisting of an action or omission:
(a) Is attributable to the international organization under international law; and
(b) Constitutes a breach of an international obligation of that international organization.16

1.

International Criminal Police Organization

Please refer to comments contained in section L, below.
2.

International Monetary Fund

IMF wishes to highlight that certain statements made in
paragraph 72 (2) of the 2004 report17 and in paragraph (1)
of the commentary to draft article 318 contain an unsubstantiated and unexplained characterization of fundamental issues, in suggesting that attribution of conduct is not
Ibid., p. 21.
Ibid., p. 18, para. 53.
17
See footnote 6 above.
18
Yearbook … 2003, vol. II (Part Two), p. 22.
15
16
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an essential requirement for international responsibility of
international organizations.
The commentary to draft article 1 explicitly stated,
in paragraph (5), that “international responsibility is
linked with a breach of an obligation under international
law”.19 It also recognized that international responsibility may “arise from an activity that is not prohibited
by international law only when a breach of an obligation under international law occurs in relation to that
activity”.20 If international responsibility necessarily
requires the breach of an obligation, then international
responsibility for that breach cannot be imputed to a
subject of international law, unless the conduct giving
rise to the breach is attributable to that subject of international law. IMF knows of no support for the proposition that attribution is not required for the application of
international responsibility in such cases.
In the draft articles on responsibility of States for internationally wrongful acts the term “international responsibility” was used to cover “relations which arise under
international law from the internationally wrongful act
of a State”.21 Admittedly, this statement could be read to
mean that the term “international responsibility” might
also cover international legal relations which arise from
other acts of a State as well (i.e. acts that are not wrongful). However, the draft articles categorically stated that
they were not dealing with such primary obligations. On
the contrary, “for the purposes of these articles [i.e. on
responsibility of States for internationally wrongful acts],
international responsibility results exclusively* from a
wrongful act contrary to international law”.22 Further,
the draft articles were also explicit in stating that for an
internationally wrongful act to occur the conduct in question “must be attributable to the State under international
law”.23
Therefore, even under the present draft articles, the
conduct of a State or other organization could only give
rise to the responsibility of an international organization if
that conduct were attributable to the international organization being held responsible. Even conduct, otherwise
not attributable, but acknowledged and adopted by the
international organization as its own, becomes attributable to the organization by virtue of such acknowledgement and adoption.24
It is therefore surprising that the commentary should
now assert that “responsibility of an international organization may in certain cases arise also when conduct is
not attributable to that international organization”.25 IMF
does not recognize the validity of such a proposition and
sees no legal basis on which to accept this statement as
Ibid., p. 19.
Ibid.
21
Yearbook … 2001, vol. II (Part Two), p. 33, para. (5) of the commentary to draft article 1.
22
Ibid., p. 32, para. (4) (c) of the general commentary.
23
Ibid., p. 34, para. (1) of the commentary to draft article 2.
24
This is similar to draft article 11 of the articles on responsibility of
States for internationally wrongful acts noted by the General Assembly
(General Assembly resolution 56/83 of 12 December 2001, annex).
25
Yearbook … 2004, vol. II (Part Two), para. 72 (2).
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codifying either a general principle of international law or
as representing a proposal for its progressive development.
E.

Draft article 4. General rule on attribution
of conduct to an international organization

7. Draft article 4, as provisionally adopted by the Commission at its fifty-sixth session, in 2004, reads as follows:
Article 4. General rule on attribution of conduct
to an international organization
1. The conduct of an organ or agent of an international organization in the performance of functions of that organ or agent shall be considered as an act of that organization under international law whatever
position the organ or agent holds in respect of the organization.
2. For the purposes of paragraph 1, the term “agent” includes officials and other persons or entities through whom the organization acts.
3. Rules of the organization shall apply to the determination of the
functions of its organs and agents.
4. For the purpose of the present draft article, “rules of the organization” means, in particular: the constituent instruments; decisions,
resolutions and other acts taken by the organization in accordance with
those instruments; and established practice of the organization.26

1.

International Criminal Police Organization
(a) Paragraph 2

The INTERPOL reality reveals that an entity can be
an organ or agent of both a country and an international
organization at the same time. In such case, even if one of
its organs or agents is involved in a conduct, that conduct is
not always by definition attributable to INTERPOL. That
would certainly not be the case if the action concerned
is performed in the capacity of local law enforcement
authorities. Hence, the rule proposed by the Commission
must be qualified in order to express this nuance.
In the case of INTERPOL, any discussion with regard
to the attribution of conduct to the organization must take
into account article 5 of its Constitution.27 According to
article 5, INTERPOL shall comprise:
— The General Assembly
— The Executive Committee
— The General Secretariat
— The National Central Bureaux
— The Advisers.
The Constitution of INTERPOL further stipulates that,
in the exercise of their duties, all members of the Executive
Committee shall conduct themselves as representatives of
INTERPOL and not as representatives of their respective
countries (art. 21). Similarly, the Secretary General and
the staff members are declared international officials, who

cannot represent nor be given instructions by countries
with regard to the exercise of their duties (arts. 29–30).
(b) Conduct of the National Central Bureaux
A controversy exists with regard to the question whether
the National Central Bureaux mentioned in article 5 are
organs of INTERPOL. In an opinion issued in 1980 at the
request of the Secretary General of INTERPOL, Reuter
assumed the following position, which does not distinguish between attribution of conduct and responsibility:
The National Central Bureaux are not organs of the organization;
their functions are not subject to the provisions of the Constitution; they
are not under the authority of the Secretary-General. If a wrongful act,
whether national or international, is committed by a National Bureau,
it is not ICPO that is responsible but the State under whose jurisdiction
that Bureau comes.28

Reuter’s description in the first sentence of the
above quote is not accurate. The Constitution and
practice of the organization contain enough indicators
which support the view that NCBs are either organs
or agents of INTERPOL.29 It appears from report
No. 5 of the Secretary General to the thirty-fourth session of the General Assembly (Rio de Janeiro, Brazil,
16–23 June 1965) that from 1925 through 1927, the
notion of NCB referred to national organs responsible
for the centralization of documentation and correspondence with foreign entities on police matters. The first
NCBs were created between 1927 and 1938. Between
1946 and 1954, NCBs consolidated their pivotal role in
the system for international police cooperation and in
1956 the NCB concept was deemed sufficiently solid
and clear to be listed in article 5 of the Constitution as
part of the structure of the organization. The Secretary
General described the NCB as follows:
An Interpol National Central Bureau is at the national level the correspondent, the representative, the competent responsible authority of
the Organization; consequently, it is the national centre for matters of
police cooperation.30

In addition to the listing in article 5, article 26 (e) of
the Constitution of INTERPOL stipulates that the General
Secretariat must deal exclusively with NCBs as far as
concerns questions relative to the search for criminals.
More importantly, article 32 requires each INTERPOL
country to appoint a body which will serve as NCB. The
NCB shall ensure liaison with:
(i)

The various departments in the country;

(ii)

Those bodies in other countries serving as NCBs;

(iii) The organization’s General Secretariat.
NCBs play a pivotal role in the system for international police cooperation set up by INTERPOL. This was
made clear during the thirty-fourth session of the General
“Consultation du professeur Reuter”, pp. 60–61.
It should be noted that the English version of the Constitution
of INTERPOL does not employ the term “organs”, but “body” (e.g.
arts. 6, 26 and 29). The French version uses “organes”, “organismes”
and “institutions”. The Spanish version employs “órganos” and
“organismos”.
30
AGN/34/RAP/5, p. 6.
28
29

Ibid., para. 71.
This provision has the same function as similar provisions in the
constitutions of other international organizations, such as, inter alia,
article XII, section 1, IMF Articles of Agreement; article III, UNESCO
Constitution; article 13, UPU Constitution.
26
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Assembly,31 when a report entitled “ The National Central
Bureaus of the I.C.P.O-Interpol: policy” was appended to
the General Regulations. In 1994, at the sixty-third session
of the Assembly in Rome, 17 service standards for NCBs
were adopted as an appendix to the General Regulations.32
These service standards set out good practice for NCB
operations and provided a framework for measuring NCB
performance against such good practice. Implementation
of these standards is designed to improve mutual assistance and services between NCBs and support for NCBs
from the General Secretariat. This supports the view that
NCBs are “organs” or “agents” of INTERPOL.
Thus the Constitution of INTERPOL goes beyond
that by listing NCBs as components of the structure of
the organization. Moreover, it defines their function in
relation to the General Secretariat (not in relation to the
organization), in relation to the other departments within
the countries and in relation to other NCBs. Accordingly,
inasmuch that the General Assembly derives its authority
to regulate certain aspects of the other components of the
structure of the organization, it is also legally authorized
by article 44 of the Constitution to adopt rules with regard
to NCBs.
Given ICJ case law involving the concept of an “agent”
of an organization discussed in the commentary to draft
article 4,33 it must be conceded that NCBs should be
deemed to be either organs or agents of INTERPOL as
far as concerns the special liaison function conferred on
them by the Constitution. However, as mentioned before,
that function is subject to the condition of respect for
the limits of the laws existing in the different countries
(art. 2, para. 1) and the compatibility of the actions of
members with the legislations of their countries (art. 31).
As a result, INTERPOL never exercises effective control
over any NCB. Moreover, the act of actual apprehension of a wanted person or the use of evidence obtained
through INTERPOL sources (including criminal analysis
produced by the General Secretariat) in national criminal procedures, are actions only national law enforcement
authorities can perform, which cannot be said to be based
on the rules of INTERPOL. Thus, even if NCBs were to
be considered to be either organs or agents of INTERPOL,
given the terms of article 32 of the Constitution, in combination with articles 2, paragraph 1, and 31, the conduct of
NCBs will normally not be attributed to INTERPOL. The
judgment in Founding Church of Scientology v. Donald
T. Regan Secretary of the Treasury contains the following
description of the position of NCBs, which partly reflects
the foregoing:
Interpol has established a worldwide communications network,
but all actual investigative and enforcement functions are performed
by domestic police authorities of participating governments. Each
member country designates a national law enforcement agency—the
United States has appointed USNCB—referred to as its “national
central bureau”, to serve as a message and information exchange
between that country and Interpol. Official inquiries emanating from
law enforcement entities within a member country are channelled
through its national central bureau to Interpol, and the route is reversed
for responses. The national central bureaus thus serve as transmitters
between domestic law enforcers and Interpol, which, in turn, is the
Ibid., p. 3.
AGN/63/RES/14.
33
See footnote 6 above.
31
32
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conduit of communication among the national central bureaus of different nations.34

Obviously, this description incorrectly assimilates
the ICPO General Secretariat with the organization as a
whole. Nevertheless, it explains correctly that national
law enforcement entities remain responsible for the law
enforcement actions in their territories.
The ruling in that case also sheds light on the question
of how the position of the NCB in relation to the organization should be approached for the purposes of attribution of conduct. This was a ruling on appeal taken from
orders of the United States District Court for the District
of Columbia, requiring USNCB to disclose documentary
materials previously received from foreign police agencies through the INTERPOL General Secretariat concerning the Church of Scientology, under the United States
Freedom of Information Act, and to retrieve and index
similar documents from the INTERPOL files in France.
The United States Court of Appeals held that the Freedom
of Information Act empowers United States federal courts
to compel disclosure of agency records improperly withheld, but does not confer authority upon the courts to command agencies to take possession or control of records
they do not already have.
The key question was therefore whether USNCB
and INTERPOL can be assimilated. The United States
District Court took the position that USNCB was required
to retrieve the sought-after documents from INTERPOL
under the section of the Freedom of Information Act providing for search and collection of the requested records
from field facilities and other establishments that are separate from the office processing the request. The United
States Court of Appeals held differently. It did not agree
with that rationale of the District Court. It held that,
although USNCB is an affiliate of INTERPOL, it serves
only as the United States liaison with the organization; it
is neither a branch nor an agent of INTERPOL. It based
this characterization on Mohammad Sami v. United States
of America, where it was held that “USNCB acted exclusively as an agent of the national government which created, staffed, financed and equipped it”,35 and that therefore the presence of USNCB in the District of Columbia
was not enough to establish a predicate for personal jurisdiction of the District Court over INTERPOL. According
to the Court of Appeals, the same reasoning fully applied
in the instant case. If USNCB is not sufficiently related to
INTERPOL to subject the latter to the jurisdiction of the
District Court, surely INTERPOL is a third party from
which the NCB cannot be ordered to retrieve documents.
Consequently, it overruled the District Court’s order
requiring USNBC to retrieve and index the documents
already forwarded to INTERPOL.
The above assertion that the conduct of an NCB
will normally not be attributed to INTERPOL—even if
NCBs were to be considered as either organs or agents
of INTERPOL—is confirmed by the way in which the
European Court of Human Rights, the Inter-American
Court of Human Rights, the United Nations Commission
34
United States Court of Appeals, District of Columbia Circuit, 670
F.2d 1158 (31 December 1981).
35
617 F.2d 755, at p. 760 (1979).
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on Human Rights, as well as ICJ (in the Yerodia case),36
handled complaints involving behaviour of NCBs alleged
to be in violation of the fundamental rights of persons
sought or apprehended through the INTERPOL system.
In all those instances, the actions of NCBs were attributed
to their country.
Admittedly, when NCBs populate or use any database
of the INTERPOL General Secretariat, this constitutes a
typical liaison function contemplated by article 32 (c) of
the Constitution of INTERPOL. However, in addition to
the conditions of respect for the limits of the laws existing
in the different countries (art. 2, para. 1) and the compatibility of the actions of members with the legislations
of their countries (art. 31), other important stipulations
ensure that such acts cannot be attributed to INTERPOL.
Article 5 of the INTERPOL Rules on the processing of
information for the purposes of international police cooperation, clearly states that:
a. NCBs (and other authorized entities) remain responsible for the information they communicate through
the police information system and which may be
recorded in the organization’s files;
b. They must take steps to ensure that the information
still fulfils the conditions for being processed by the
organization;
c. They must take any appropriate steps to ensure
the accuracy and relevance of the information and
inform the General Secretariat of any change or
deletion that needs to be carried out;
d. Prior to the use of any information obtained through
the INTERPOL information system, NCBs (and
other authorized entities) must check with the
General Secretariat and the source of the information to ensure that the information is still accurate
and relevant.37
The conclusion to be drawn is that, even though
NCBs should be classified as organs or at least agents of
INTERPOL, whenever they act in their capacity as local
law enforcement authorities their conduct cannot normally be attributed to INTERPOL. Hence, the rule proposed by the Commission must be qualified in order to
express this nuance.
(c) Conduct of the General Secretariat: functions conferred by the rules of the organization
The recommendations mentioned in the annual reports
of the Commission for the control of the INTERPOL
files, made following an investigation pursuant to individual complaints, confirm that the actions of the General
Secretariat with regard to the processing of information are actions of the organization which are deemed to
engage the responsibility of the organization.
The authorization of access to the INTERPOL files to
third parties by the General Secretariat is also a conduct
that is attributable to INTERPOL.
36
Arrest Warrant of 11 April 2000 (Democratic Republic of the
Congo v. Belgium), Judgment, I.C.J. Reports 2002, p. 3.
37
Article 10 of the Rules contains the corresponding obligations of
the General Secretariat.

Conscious of the risks involved, articles 2–3 of the
INTERPOL Rules on the processing of information for
the purposes of international police cooperation, restrict
the purposes for which information can be processed by
INTERPOL or through its channels to two:
(i)

Processing for international police purposes;

(ii) Processing for purposes related to the effective
administration of the organization.
Particularly, the processing of nominal data for any
other purpose would be ultra vires. To ensure that the
INTERPOL files remain within the limits of articles 2–3
of its Constitution, article 10 of the INTERPOL Rules on
the processing of information for the purposes of international police cooperation sets out the general conditions for the processing of information by the General
Secretariat. It mirrors the obligations resting on NCBs
contained in article 5. Its provisions impose the obligation
on the General Secretariat to verify whether the information that is processed is intra vires and otherwise consistent with the rules of INTERPOL.
The Yerodia case38 brought to the fore that when the
General Secretariat processes information on a person
and issues Red Notices for their arrest, INTERPOL can
become involved in situations that are not in conformity
with international law. The General Secretariat processes
information and issues notices mostly at the request of
NCBs. Accordingly, Belgium’s request for the search for
the Democratic Republic of the Congo’s Foreign Minister
of the time, Mr. Yerodia, was processed and a Red Notice
issued. Belgium’s arrest warrant was challenged by the
Democratic Republic of the Congo before ICJ. After
examining the terms of the arrest warrant, the Court
held that its issuance, as such, represented an act by the
Belgian judicial authorities intended to enable the arrest
on Belgian territory of an incumbent Minister for Foreign
Affairs on charges of war crimes and crimes against
humanity. The Court noted that the warrant did admittedly make an exception for the case of an official visit
by Mr. Yerodia to Belgium and that Mr. Yerodia never
suffered arrest in Belgium. The Court considered itself
bound, however, to find that, given the nature and purpose of the warrant, its mere issue violated the erga omnes
immunity which Mr. Yerodia enjoyed as the Democratic
Republic of the Congo’s incumbent Minister for Foreign
Affairs. The Court accordingly concluded that the issue
of the warrant constituted a violation of an obligation of
Belgium towards the Democratic Republic of the Congo,
in that it failed to respect the immunity of that Minister
and, more particularly, infringed upon the immunity from
criminal jurisdiction and the inviolability then enjoyed
by him under international law. The Court also found
that, as in the case of the warrant’s issue, its international
circulation from June 2000 by the Belgian authorities,
given its nature and purpose, effectively infringed upon
Mr. Yerodia’s immunity as the Democratic Republic of
the Congo’s incumbent Minister for Foreign Affairs and
was furthermore liable to affect the Democratic Republic
of the Congo’s conduct of its international relations.
The Court concluded that the circulation of the warrant,
whether or not it significantly interfered with Mr. Yerodia’s
38
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diplomatic activity, constituted a violation of an obligation of Belgium towards the Democratic Republic of the
Congo, in that it failed to respect the immunity of the
incumbent Minister for Foreign Affairs of the Democratic
Republic of the Congo and, more particularly, infringed
upon the immunity from criminal jurisdiction and inviolability then enjoyed by him under international law.
Following the ICJ ruling in the Yerodia case, the
INTERPOL Rules on the processing of information for
the purposes of international police cooperation currently contain a specific provision requiring the General
Secretariat to verify whether information processed by an
NCB or other authorized entity complies with the laws
existing in its country and whether it is consistent with the
international conventions to which the source country is a
party (art. 10.1, para. (a) 5). It became necessary to explicate this rule, because in the Yerodia case, the General
Secretariat issued Red Notices further to Belgian arrest
warrants which were later found to be inconsistent with
Belgian obligations under international law.
(d) Paragraph 3
According to the commentary on draft article 4, paragraph 3,39 by not making application of the rules of the
organization the only criterion for establishing which
functions are entrusted to each organ or agent, the wording of said paragraph is intended to leave the possibility
open that, in exceptional circumstances, functions may be
considered as given to an organ or agent even if this could
not be said to be based on the rules of the organization.
The INTERPOL General Secretariat invites the
Commission to take the following into account.
As is acknowledged by the Commission, international organizations are governed by the “principle of
speciality”.40 This principle poses a bar to what tasks an
organization may accept from third parties. It seems to
follow from the advisory opinion on South West Africa—
Voting Procedure,41 that the principle of expressio unius
est exclusio alterius applies when an extraconstitutionally conferred power requires an organ to act in a manner
which conflicts with the major purpose or fundamental
structure of the organization.42
In the case of INTERPOL, article 41, fourth paragraph
of its Constitution, clearly states that, with the approval
of the General Assembly or the Executive Committee, the
Secretary General may accept duties which are within the
scope of the activities and competence of the organization
from other international institutions or organizations or in
application of international conventions. This expresses
the clear wish not to involve the organization in activities
which are beyond its stated mission in article 2 or prohibited under article 3 of the Constitution.
Yearbook … 2004, vol. II (Part Two).
Ibid., footnote 299.
41
Voting Procedure on Questions relating to Reports and Petitions
concerning the Territory of South West Africa, Advisory Opinion, I.C.J.
Reports 1955, p. 67.
42
See, specifically on the application of this maxim to the extraconstitutional conferment of powers, Lauterpacht, “The development
of the law of international organization by the decisions of international
tribunals”, pp. 436–437 and 406.
39
40
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The effect of this provision is not only in the area of
the scope of functions that may be accepted, but also that
no function can be accepted by the Secretary General,
without the approval of the General Assembly or the
Executive Committee. The condition of approval by the
General Assembly or the Executive Committee ensures
that the internal allocation of powers is respected. A “specialization principle”43 applies in that regard. It means
that, as each organ has been endowed by the Constitution
with a particular mission or range of special tasks with
corresponding explicit means and powers, it would not be
compatible with that division of functions among organs,
if functions may be considered as being given to an organ
or agent even if this could not be said to be based on the
rules of the organization.
Another effect of article 41, fourth paragraph, of the
Constitution is that the other organs of INTERPOL may
not accept duties from third parties. Moreover, article 41,
fourth paragraph, of the Constitution implies that the
Secretary General cannot accept duties from national
governments; he can only accept duties from other international institutions or organizations or in application of
international conventions. This is to preserve the international character of the organization, in general, and of the
Secretary General, in particular.44
Based on the foregoing, the INTERPOL General
Secretariat appeals to the Commission to study further
the possibility that it wishes to leave open in order to
permit that, in exceptional circumstances, functions may
be considered as being given to an organ or agent even
if this could not be said to be based on the rules of the
organization.
2.

International Monetary Fund

The first comment on draft article 4 concerns the concept of “agent” that the draft articles and commentary
seek to define.
As IMF has previously commented, it considers that
only acts of officials performed in their official capacity
would be attributable to IMF. An act of another person
external to IMF would not be attributable to the organization under general principles of international law, even
where they were helping to carry out the functions of IMF,
unless IMF exercised effective control over that act or an
appropriate organ of IMF ratified or expressly assumed
responsibility for that act.
The IMF position is not inconsistent with the three ICJ
advisory opinions which are referred to in the commentary to draft article 4.45 Those were construing a different
treaty that is worded differently from the IMF Articles of
Agreement. Furthermore, while IMF fully supports the
43
Bedjaoui, The new world order and the Security Council: testing
the legality of its acts, p. 12.
44
See also articles 29–30 of the Constitution of INTERPOL.
45
Reparation for Injuries Suffered in the Service of the United
Nations, Advisory Opinion, I.C.J. Reports 1949, p. 4, and Applicability
of Article VI, Section 22, of the Convention on the Privileges and Immunities of the United Nations, Order of 14 June 1989, I.C.J. Reports
1989, p. 9, mentioned in Yearbook … 2004, vol. II (Part Two), para. (2);
and Difference Relating to Immunity from Legal Process of a Special
Rapporteur of the Commission on Human Rights, Advisory Opinion,
I.C.J. Reports 1999, p. 62, in ibid., para. (3).
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results and the reasoning of those advisory opinions, it
notes that those opinions were concerned with State obligations to an international organization. Considering that
these cases did not concern the responsibility of international organizations and that the Court was construing
only one of a multitude of treaties bearing on the responsibility of international organizations, IMF questions the
blanket reliance upon those three cases for the unqualified proposition in paragraph (4) of the commentary to the
draft article 4 rule that what “was said by ICJ with regard
to the United Nations applies more generally to international organizations”.46
The second comment on this draft article concerns a
suggestion implicit in paragraph (7) of the commentary
to draft article 4. Paragraph (7) of the commentary suggests that since the discussion of ultra vires conduct of
an organ is set out in draft article 6, draft article 4 deals
with conduct by an organ that is not ultra vires, but is still
wrongful.
If the conduct of an organ is not ultra vires, then that
conduct must have been undertaken pursuant to powers
expressly provided for in, or necessarily implied from, the
organization’s charter. To suggest that acts authorized by
and consistent with an organization’s charter are wrongful
suggests that the organization’s charter is itself contrary
to some higher international obligations. IMF can accept
this only in cases involving breaches of peremptory
norms of international law, but finds no support for such a
proposition with regard to ordinary norms of international
law. Accordingly, IMF recommends that the Commission
reconsider or provide authority for its suggestion that the
acts of organs of an organization that are not ultra vires
can nonetheless be considered wrongful under ordinary
norms of international law.
3. Organisation for the Prohibition
of Chemical Weapons
Questions can arise as to whether an alleged practice is
an “established practice”47 of the particular organization. A
footnote explaining the circumstances in which an alleged
practice would be deemed to be an “established practice”,
or otherwise, would thus be helpful. For instance, such
practice must be consistent with the context of the formal
sources of rules enumerated in the provision.
4. United Nations Secretariat
The commentary in chapter V of the Commission’s
report48 incorporates some of the comments contained in
the Secretariat’s letter to the Commission of 3 February
2004, and with one exception the Secretariat has no further comments. In footnote 264, it is suggested that reference also be made to Security Council resolution 1272
(1999), which decided:
to establish, in accordance with the report of the Secretary-General, a
United Nations Transitional Administration in East Timor (UNTAET),
which will be endowed with overall responsibility for the administration
46
Yearbook … 2004, vol. II (Part Two), para. (4) of the commentary
to article 4.
47
Ibid., art. 4, para. 4.
48
Ibid.

of East Timor and will be empowered to exercise all legislative and
executive authority, including the administration of justice.

F.

Draft article 5. Conduct of organs or agents placed
at the disposal of an international organization by a
State or another international organization

8. Draft article 5, as provisionally adopted by the Commission at its fifty-sixth session, in 2004, reads as follows:
Article 5. Conduct of organs or agents placed at the disposal of an
international organization by a State or another international
organization
The conduct of an organ of a State or an organ or agent of an international organization that is placed at the disposal of another international organization shall be considered under international law an act
of the latter organization if the organization exercises effective control
over that conduct.49

1.

International Criminal Police Organization
(a) Seconded officers

INTERPOL employs a significant amount of seconded officials from national administrations. It can also
employ officials loaned by international organizations.
During their period of secondment, seconded officials
are international officials acting exclusively in the interest of INTERPOL. All seconded officials are subject to
INTERPOL Staff Regulations and Staff Rules, and to the
Staff Instructions by the Secretary General, under whom
they are placed and to whom they are responsible during their secondment. Therefore, on taking up their duties,
they sign a declaration of loyalty to INTERPOL.
As, according to the INTERPOL rules, seconded officials are de facto and de jure staff members, the attribution of their conduct would be covered by draft article 4,
and not by draft article 5.
(b) Liaison officers of other international organizations
It would appear that the situation with regard to liaison
officers from other international organizations, placed at
the General Secretariat, requires consideration. It is not
entirely clear whether it is the intention for draft article 5
to cover such situations. If so, the INTERPOL General
Secretariat would like to petition the Commission to take
the following consideration into account.
Liaison officers are exchanged pursuant to cooperation agreements with other organizations. Thus, in the cooperation agreement between the European Police Office
(Europol) and INTERPOL, parties agree that the cooperation as laid down in the cooperation agreement may be
enhanced through either or both parties stationing (one or
more) liaison officer(s) with the other. The liaison officers’ tasks, rights and obligations as well as details regarding their stationing will be laid down in a memorandum
of understanding to be concluded between the Director
of Europol and the Secretary General of INTERPOL.
The parties will arrange for all necessary facilities, such
as office space and telecommunications equipment, to
be provided to such liaison officers within their premises. The costs of telecommunication shall be borne by
49
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the sending party. The archives of the liaison officer shall
be inviolable from any interference by the other party’s
officials. These archives shall include all records, correspondence, documents, manuscripts, computer records,
photographs, films and recordings belonging to or held
by the liaison officer. Each party shall permit the liaison
officer of the other party, within its own premises, to communicate freely for all official purposes and protect his
right to do so. The liaison officer(s) shall have the right
to use codes and to dispatch and receive official correspondence and other official communications by courier
or in sealed bags, subject to the respective privileges and
immunities applicable. Each party shall ensure that its
liaison officer(s) has speedy access to its own information, which is necessary to fulfil his tasks while stationed
at the other party.
The foregoing supports the view that liaison officers
of other international organizations are neither officers
of INTERPOL, nor are they placed at the disposal of
INTERPOL. It follows from this that the conduct of those
liaison officers must be attributed to the organization they
represent under draft article 4.
(c) National officers made available to incident
response teams
During the last two years, INTERPOL has sent 13 incident response teams to 12 different countries. Assume that
there is a major criminal incident or that terrorists strike
somewhere in the world. INTERPOL will offer to send a
team to the site of the attack in order to provide support
to the INTERPOL country concerned and to ensure that
wanted persons notices are issued, databases are checked,
relevant warnings are issued and analytical reports are
generated where appropriate.
Obviously, as long as such incident response teams
consist of INTERPOL General Secretariat staff, no issue
would arise under draft article 5. However, several of the
incident response teams included national officers lent to
INTERPOL for a particular mission. In such cases, should
those officers qualify as agents of INTERPOL within the
meaning of draft article 4, or do the draft articles consider them as agents placed at the disposal of INTERPOL,
within the meaning of draft article 5?
2.

International Monetary Fund

As noted above, IMF agrees that attribution should be
determined as in draft article 5, by the factual question of
effective control over the conduct, regardless of whether
the conduct was requested or authorized by another
person.
G.

Draft article 6. Excess of authority
or contravention of instructions

9. Draft article 6, as provisionally adopted by the Commission at its fifty-sixth session, in 2004, reads as follows:
Article 6. Excess of authority or contravention of instructions
The conduct of an organ or an agent of an international organization
shall be considered an act of that organization under international law if
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the organ or agent acts in that capacity, even though the conduct exceeds
the authority of that organ or agent or contravenes instructions.50

1.

International Criminal Police Organization

As explained in paragraph (3) of the commentary on
draft article 6, the wording of draft article 6 closely follows that of article 7 of the draft articles on responsibility
of States for internationally wrongful acts. In paragraph (1) of the commentary, it is stated that the draft article covers both the situation of excess of authority or contravention of instructions by an organ or agents as well as
when the act exceeds the competence of the organization.
The INTERPOL General Secretariat wonders whether the
notion expressed there is suitable for international organizations. Indeed, none of the examples derived from the
practice of international organizations mentioned by the
Commission involve a case of attribution of conduct that
exceeds the area of competence of an organization.
To the extent that draft article 6 deals with situations
where organs or agents act ultra vires by disregarding the
internal division of function between the organs (usurpation of powers), but does not exceed the competence
of the organization, the proposed rule is understandable.
However, when the ultra vires act exceeds the competence of the organization, the proposed rule becomes less
persuasive.
Article 7 of the draft articles on responsibility of States
for internationally wrongful acts departs from the premise that States possess general competence. Hence, in the
case of States, the “principle of speciality”51 does not play
any role in article 7 of the articles on the responsibility
of States. However, as the Commission acknowledges,
international organizations do not, unlike States, possess
general competence. They are governed by the “principle
of speciality”, which means that they are invested by their
creators with powers, the limits of which are a function
of the common interests whose promotion those creators
entrust to them.
It is clear from the principle of speciality—as applied
by ICJ—that an organization can only claim entitlements
and exercise procedural rights before international tribunals, to the extent and as long as the organization remains
within its statutory area of competence. Logically, it also
follows that international organizations cannot be held
responsible for actions outside their area of competence,
without any qualification.
The INTERPOL General Secretariat therefore invites
the Commission to consider adding a paragraph to draft
article 5. Such provisions could possibly use some inspiration derived from article 46 of the Vienna Convention
on the Law of Treaties between States and International
Organizations or between International Organizations
(hereinafter the 1986 Vienna Convention). Under article 46, paragraph 2, of this Convention, an
international organization may not invoke the fact that its consent to
be bound by a treaty has been expressed in violation of the rules of the
Ibid.
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organization regarding competence to conclude treaties as invalidating
its consent unless that violation was manifest and concerned a rule of
fundamental importance.

A violation is manifest if it were objectively evident
to any State or any international organization conducting
itself in the matter in accordance with the normal practice
of States and, where appropriate, of international organizations and in good faith (art. 46, para. 3).
Transgression of an organization’s mandate would
qualify as objectively evident to any country or any international organization conducting itself in the matter in
accordance with the normal practice of countries and,
where appropriate, of international organizations and in
good faith.
2.

International Monetary Fund

While IMF agrees with the principle that an international organization may be bound, as to innocent third parties, by an ultra vires act of an organ or official, it believes
article 6 should take account of one key exception, drawn
from municipal law, which excuses the attribution of an
agent’s ultra vires conduct to the principal in cases where
the injured party was (a) on actual or constructive notice
about the ultra vires nature of the conduct and (b) participated in such conduct. IMF believes this principle should
be considered to be an exception to the provisions of draft
article 6.
H. Draft article 7. Conduct acknowledged and
adopted by an international organization as its own
10. Draft article 7, as provisionally adopted by the Commission at its fifty-sixth session, in 2004, reads as follows:
Article 7. Conduct acknowledged and adopted
by an international organization as its own
Conduct which is not attributable to an international organization
under the preceding draft articles shall nevertheless be considered an
act of that international organization under international law if and to
the extent that the organization acknowledges and adopts the conduct
in question as its own.52

International Criminal Police Organization
Here also, the principle of speciality would justify the
consideration of a qualifying provision. It is not obvious
that the EC-Computer Equipment case53 can properly be
adduced in support of the principle that draft article 7 purports to articulate. In that case, the European Community
argued that the action in question was that of the European
Community and that therefore the United States of
America sued the wrong party, because the alleged breach
was an obligation of the Community, not of its members.
In the event, that was also how that case was treated.54 But
even if the statement quoted by the Commission could
be considered an example of acknowledgement, it should
be kept in mind that the Community based its assertion
Yearbook … 2004, vol. II (Part Two), para. 71.
53
WTO, “European Communities―customs classification of certain computer equipment: report of the panel (WT/DS62/R, WT/
DS67/R and WT/DS68/R of 5 February 1998).
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See Martha, “Capacity to sue and be sued under WTO law”,
pp. 41–42.
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on the fact that the Community has the exclusive competence in matters of tariff concessions and customs classification. Leaving aside the question of which would be the
organ competent to acknowledge and adopt, the foregoing
would support the view that only conduct acknowledged
and adopted by an international organization, which is
intra vires, can be attributed to an organization under draft
article 7.
I.

Reference to the “rules of the organization”
Democratic Republic of the Congo

In line with the meaning of article 2, paragraph 1 (j), of
the 1986 Vienna Convention (“ ‘ rules of the organization’
means, in particular, the constituent instruments, decisions and resolutions adopted in accordance with them,
and established practice of the organization”), a general
rule on attribution of conduct to international organizations should in principle contain a reference to the “rules
of the organization”.
This position is based on the principle of speciality
governing international organizations and on the principle
that the organization’s international legal personality cannot be asserted vis-à-vis third States. Given that the international organization is founded on a treaty which itself
is of relative effect (res inter alios acta), its existence as
an autonomous entity cannot theoretically be asserted visà-vis third States to that treaty. Moreover, organizations
may exercise the legal powers vested in them only within
the limits and for the fulfilment of the mandate set out in
their constituent instrument.
J. Definition of “rules of the organization”
Democratic Republic of the Congo
The Democratic Republic of the Congo is of the opinion that this definition is adequate.
However, as regards the conduct of organs of an international organization, the Democratic Republic of the
Congo would like the Commission to examine in depth
the treatment that should be given to the draft articles on
organs established under bilateral agreements concerning
the joint management of transboundary natural resources,
such as transboundary watercourses, protected areas, etc.
K. Attribution of the conduct of a peacekeeping
force to the United Nations or to contributing States
Democratic Republic of the Congo
It is a fact that any action or omission by an organization that is incompatible with the rules of general customary law or the provisions of a treaty to which it is a party
constitutes an internationally wrongful act that will be
attributable to that organization.
Indeed, Article 24 of the Charter of the United Nations
confers “on the Security Council primary responsibility
for the maintenance of international peace and security”.
In carrying out this weighty responsibility, the Council
acts on behalf of the States Members of the Organization,
which constitutes a true delegation of power.

Responsibility of international organizations

In the absence of an “international army”, as provided
in Article 43 of the Charter of the United Nations, the
Security Council itself cannot undertake an operation
of military coercion within the meaning of Article 42.
However, it alone can and must lend its authority, pursuant to Article 39 or Article 42 in fine, to measures taken by
Member States to give effect to its decisions. Specifically,
Article 42 of the Charter may be implemented in two
ways: either through the contribution of an armed force
that depends directly or exclusively on the Security
Council or through the creation of an army consisting
of national contingents and placed under United Nations
command.
In principle, the conduct of peacekeeping forces is
in both cases attributable to the United Nations, as the
Security Council has authority over national commands
and the soldiers themselves receive orders only from
national commands.
It is also important to stress that Article 47 of the
Charter of the United Nations
established a Military Staff Committee to advise and assist the Security
Council on all questions relating to the Security Council’s military
requirements for the maintenance of international peace and security,
the employment and command of forces placed at its disposal, the regulation of armaments, and possible disarmament.

Indeed, article 39 of the General Principles governing
the Organization of the Armed Forces made available to
the Security Council by Member Nations of the United
Nations provides as follows:
The command of national contingents will be exercised by
Commanders appointed by the respective Member Nations. These contingents will retain their national character and will be subject at all
times to the discipline and regulations in force in their own national
armed forces.55

Thus, if crimes committed during peacekeeping operations are defined as crimes under the Rome Statute of the
International Criminal Court, while the United Nations
may be held financially responsible for damages caused
by the armed forces responsible, their criminal responsibility would be governed either by the Rome Statute or
by national laws.
However, given the special nature of these missions,
the Democratic Republic of the Congo believes that the
Commission should continue its work with a view to
making the necessary adjustments to the regime governing the responsibility of peacekeeping operations.
It nonetheless suggests that this type of responsibility should be regulated through practical arrangements between the United Nations and host countries
(such as the agreement between the United Nations
Organization Mission in the Democratic Republic of the
Congo (MONUC) and the Government of the Democratic
Republic of the Congo) on possible damages caused by
the activities of peacekeeping forces in their respective
territories.

L.

Breaches of obligations of an international organization towards its member States or its organs:
scope of study
1. European Commission

With regard to question (a)56 whether the International
Law Commission should consider in its study breaches
of obligations that an international organization may have
towards its member States or its agents, the European
Commission would counsel for caution not to overburden the project. In its view, the relationship between an
organization and its member States or agents is foremost
governed by the rules of the organization. These rules do
not only define the conditions under which an obligation
of the organization may arise (primary rules). Often these
internal rules would also set up a special system of responsibility (secondary rules). Even if the International
Law Commission attempted to address only relevant secondary rules, it would have to undertake an in-depth study
of these in order to find out whether these rules completely
govern the subject matter as leges speciales or whether
there would be room for useful residual general rules. In
the framework of the European Community, it should be
kept in mind that the scope of Community obligations
both vis-à-vis its member States under article 10 EC of
the Treaty establishing the European Community and visà-vis its agents under the staff regulation adopted under
article 282 EC of the Treaty is vast and raises complex
legal questions not apt for the present codification project.
2.

Report by the Military Staff Committee (S/336 of 30 April 1947).

International Criminal Police Organization

(a) The essential difference with the law of State
responsibility
The issue of whether the Commission should include
the rules of international organizations in the scope of its
work calls for some comments regarding an important
difference between the law of State responsibility and the
law of responsibility of international organizations.
As confirmed by PCIJ in the Certain German Interests
in Polish Upper Silesia case, “municipal laws, including the national constitutions, are, from the standpoint of
international law and of international tribunals, merely
facts which express the will and constitute the activities
of States”.57 However, as was recently illustrated in the
BIS repurchase of private shares award,58 the situation
of international organizations is totally different. Issues
implicating the “organic principles or internal governance” of international organizations “are governed by
international law”.59 The obligations resting upon international organizations by virtue of their constituent instruments and the secondary law of international organizations are international legal norms in the same way as
the obligations from the treaties to which an organization
may be a party and other applicable rules of customary

See footnote 3 above.
Certain German Interests in Polish Upper Silesia, Merits, Judgment No. 7, 1926, P.C.I.J., Series A, No. 7, p. 19.
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international law.60 Simply, there cannot exist an internal
legal order of international organizations which is autonomous from the law to which it owes its existence. It is
therefore difficult to conceive a study of the responsibility
of international organizations which disregards the responsibility because of breaches of the rules of international organizations. This is not to say that the study
should cover the relations between organs of the organization. The rules of the organizations are only relevant to the
law of international responsibilities as far as they relate to
the relations governed by international law between the
international organization as an international legal person
and third parties, whether these are States, other international organizations, other entities, or natural persons.61
The constituent instruments of international organizations, which are embodied in international agreements,
are, according to ICJ, multilateral treaties, albeit of a particular type.62 One of these particularities is that those constituent instruments create new subjects of law endowed
with a certain autonomy. Based on this autonomy, the new
subject can act or omit to act in a way that is in breach
of both its constituent instrument and the secondary law
under the instrument from which it derives its legal existence, or general international law and particularly international law applicable to international organizations. This
assertion is based on the following statement by ICJ:
International organizations are subjects of international law and, as
such, are bound by any obligation incumbent upon them under general
rules of international law, under their constitutions or under international agreements to which they are parties.63

Thus, unlike when States breach their own domestic law, any breach of its own rules by an international
organization is by definition a breach of an international
obligation of the organization, within the meaning of
draft article 3, paragraph 2 (b). The existence of such a
breach can give rise to the responsibility of organizations
towards third parties.
(b) The international character of staff relations
As regards the responsibility of international organizations in relation to their staff members, it should be
recalled that administrative tribunals have continuously
emphasized the independence of international organizations, which entails that international organizations are
not subject to the laws of another international organization or to any national law. In the specific situation
of INTERPOL, in a case where the applicant invoked
both the law of other organizations as well as the law
of one country, the ILO Administrative Tribunal ruled
that INTERPOL was an international organization and
60
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61
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para. 37.

not subject to any national law and that “Interpol is an
independent international organization; the parties cite no
agreement and do not even mention the existence of any
co-ordinating body that would warrant comparison; and
even if the plea succeeded it would not mean quashing the
impugned decisions anyway”.64
One consequence of this independence is that the relationship between international organizations and their
staff is inherently international. Accordingly, any national
court would lack jurisdiction rationae personae and rationae materiae to deal with staff disputes of international
organizations.65 In the case of INTERPOL this is expressly
stated in article 30 of its Constitution. Accordingly, when
staff members invoke the responsibility of an international organization, tribunals also look at the constituent
instrument and the decisions and practice of the organization concerned, in order to determine the responsibility
of the organization. The decision of the World Bank
Administrative Tribunal in the de Merode case constitutes
an instructive example. In that case, the Tribunal looked
at the constituent instrument of the World Bank, its bylaws and certain manuals, notes and statements issued by
the management as well as certain other sources, including general principles, in order to adjudicate the case.66
(c) Actions affecting private parties
The rules of the organization can also play a determining role in defining the responsibility of an international
organization in relation to private parties. The BIS repurchase of private shares award67 illustrates this point very
clearly. In that case, the arbitral tribunal subscribed to the
view that, in order to establish whether the international
organization concerned committed a wrongful act against
its private shareholders, it was necessary to examine the
consistency of the act under the constituent instruments
as well as under the principles of international law that
might apply. Accordingly, the tribunal first answered the
question as to whether the amendment of the constituent
instrument, which eliminated the possibility of private
shares in the organization, was consistent with the rules
of the organization. Only after answering that question
affirmatively, the tribunal examined whether the repurchase of the shares took place in a way consistent with the
international law rules concerning expropriation and compensation, the human right principle of peaceful enjoyment of property and the principle of non-discrimination.
It would therefore be very useful if a definition of
an internationally wrongful act were provided that also
encompassed breaches by an international organization of
its own rules. This is all the more necessary as there exist
international organizations whose rules impose standards
of treatment on the organization as such (thus not obligations on any particular organ), whose purpose is to protect
64
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subjective rights of third parties, or whose operations
affect third parties adversely.

injury he alleged he had suffered as a result of the organization’s purportedly defaming notice.

In the case of INTERPOL, article 2, paragraph 1, of
the Constitution requires the organization to respect the
spirit of the Universal Declaration of Human Rights in all
its actions. This provision is unique to INTERPOL,68 and
imports the totality of the rights listed in the Universal
Declaration and their elaboration in various human rights
instruments into the rules of INTERPOL. The organization has therefore taken several initiatives to promote
the observance of human rights in its various fields of
activities.69

The issue of the responsibility towards third parties for
the breach of article 2 of the Constitution of INTERPOL
lies at the root of the Supervisory Board for the Control
of INTERPOL’s Archives (currently referred to as the
Commission), which came into being when INTERPOL
renegotiated its headquarters agreement with France.

INTERPOL must also respect human rights in its own
operations. As one of its main activities consists of the
processing of information for the purpose of international
police cooperation, INTERPOL activities come within
the range of the privacy of persons protected by the fundamental right enshrined in article 12 of the Universal
Declaration of Human Rights. Steinberg v. International
Criminal Police Organization70 is a case in point. This
case involved a United States citizen, who was the subject
of an INTERPOL notice describing him as a wanted international criminal who used the alias “Mark Moscowitz”.
On learning that the INTERPOL General Secretariat was
circulating the notice through its network, he notified
the General Secretariat twice and offered proof that the
notice was erroneous. He alleged that despite the proof
offered, the General Secretariat continued to publish the
notice and other statements associating him with “Mark
Moscowitz” for over a year until, according to the complainant, it conceded that this association was erroneous.
Steinberg sought general punitive damages for substantial
68
But see Waldock, “General course on public international law”,
pp. 198–199, on how the Universal Declaration became accepted as
part of the “law of the United Nations”.
69
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General Assembly adopted resolution No. 3, which laid down that “all
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and criminal police duties, must be denounced to justice”. The resolution also recommended that “in all the police training schools, special importance be attached to the complete recognition of the right
of all persons, suspected of an infringement of the penal law, or any
other persons, to receive a fair and humane treatment”. This resolution was followed, at the forty-fifth Assembly session (Accra, 1976),
by the presentation of report No. 20 on the work of the United Nations
concerning the preparation of a code of conduct for law enforcement
officials. More recently, resolution No. AGN/63/RES/16, adopted by
the Assembly at its session in Rome (1994), recommended that the
organization’s members encourage the adoption of measures to ensure
that training on human rights was provided in police colleges. A circular letter was subsequently sent asking INTERPOL countries to keep
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adopted, in order to give practical expression to the Universal Declaration of Human Rights and form a corpus of international criminal law
by defining crimes which constitute infringements of human rights. In
the application of article 2 of its Constitution, the organization follows
the norms set out in such texts and has always recommended that its
member States ratify these international instruments.
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France claimed that the law of 6 January 1978 concerning information technology, files and freedoms was applicable to the nominal data stored at INTERPOL premises. Consequently, France argued that natural persons
should have access to data concerning them, a right which
could be exercised through the Commission nationale de
l’informatique et des libertés, which was set up in application of the above-mentioned law and given powers to
control computerized files in France.
INTERPOL argued that this law should not be applicable to the police information processed by the General
Secretariat for the following two reasons:
(i) Information sent in by INTERPOL countries
does not belong to INTERPOL, which merely acts as a
depository; applying a national law to such information
would give that law an extraterritorial status;
(ii) Applying the law of 1978 to INTERPOL files in
France could hamper international police cooperation,
since certain countries would prefer not to communicate
police information which could be disclosed to French
bodies.
Much was clearly at stake for both parties. France was
unwilling to strengthen INTERPOL status on its territory
without some kind of guarantee concerning the processing of personal data protected by the law of 1978, and the
organization was keen to ensure the smooth functioning
of international police cooperation through its channels.
These conflicting views were reconciled as a result
of both parties’ commitment to data protection, both in
order to protect international police cooperation and to
protect individual rights (article 2 of the Constitution of
INTERPOL states that its action is carried out in the spirit
of the Universal Declaration of Human Rights).
The consensus was made official on 3 November 1982
with the signing of a new Headquarters Agreement
between France and INTERPOL, which came into force
on 14 February 1984 and to which an exchange of letters
is appended. These texts form the basis of the system for
the control of INTERPOL files.
By signing the text, France agreed not to apply the
law of 1978 to INTERPOL files. The Headquarters
Agreement guarantees the inviolability of INTERPOL
archives and official correspondence (arts. 7 and 9) and
provides for internal control of INTERPOL archives by
an independent body rather than by a national supervisory
board (art. 8).
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In accordance with the exchange of letters between
INTERPOL and the French authorities, which invites
INTERPOL to set up a Supervisory Board and define
its function, the organization adopted the Rules on
International Police Co-operation and on the Internal
Control of INTERPOL’s Archives in 1982. The purpose
of these Rules, as stated in article 1, paragraph (2), is “to
protect police information processed and communicated
within the ICPO-Interpol international police cooperation
system against any misuse, especially in order to avoid
any threat to individual rights”.71 This is the text which set
up the Board whose English name was changed to the present “Commission for the Control of INTERPOL’s Files”
in 2003.
INTERPOL developed an elaborate regime to ensure
that its processing of information for the purpose of international police cooperation does not wrongfully encroach
on the privacy of persons.72 The question is whether in
cases where a breach nevertheless occurs, such a breach
comes within the scope of draft article 3, paragraph 1.
If the answer is positive, which seems to be the case,
this should be made clear somewhere. As said before, the
rules of the organization are by definition international.
Therefore it seems that the law of obligations cannot validly make a distinction between obligations resulting from
external engagements and obligations resulting from the
internal rules of the organization. Rather, it would seem
that the responsibility will be determined by the substance
of the obligation that is breached. If the purpose of the
obligation is to protect the subjective rights of third parties, the consequences of breaches cannot be governed by
anything other than the law of responsibility for acts that
are wrongful under international law.
INTERPOL acts under the same assumption, as far as
it concerns the precepts of article 3 of its Constitution.
Although not directly phrased as a standard of treatment of private parties, failure to comply with article 3
can have major repercussions for the person on whom
INTERPOL keeps nominal data processed or is the
71
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target of diffusion through the INTERPOL network of
a Red Notice. Article 3 bars INTERPOL from engaging
in “activities of a political, military, religious or racial
character”.73
On a daily basis, the INTERPOL Office of Legal Affairs,
one way or the other, becomes involved with issues raised
either by law enforcement bodies urging the General
Secretariat to assist in the search for a certain person or by
parties who are dissatisfied with the fact that INTERPOL
has opened a file on them, which in many cases also
includes an international wanted notice, the famous Red
Notices. The Office, as well as the Commission for the
Control of INTERPOL’s Files, must frequently also deal
with challenges by individuals regarding the services rendered by the Secretariat to the affiliated countries, when
it affects such individuals. Typically, an individual would
claim that he is being wanted for the reasons mentioned
in article 3 of the INTERPOL Constitution, and that therefore INTERPOL should not assist the requesting country.
These complaints become all the more adamant when
the subject of an INTERPOL police file or wanted notice
experiences hindrance in his or her international mobility, such as the rejection of a request for a visa, denial
of a landing, and expulsion or deportation. Sometimes
these hindrances are alleged to cause damages because of
missed business opportunities.
In practice individuals often claim that, based on article 3 of the INTERPOL Constitution, they have a right to
be protected against INTERPOL assistance to the prosecution of “political offences”. Whenever INTERPOL is
persuaded that its cooperation to apprehend a certain person is not in conformity with the foregoing, it must cease
its cooperation with the requesting country on the file
73
Article 3 of the INTERPOL Constitution has a specific historical
background. In the immediate post-war period, the INTERPOL predecessor, the International Criminal Police Commission (ICPC), adopted
a position of neutrality by refusing to become involved in cases of a political, religious or racial nature. In his opening speech to the Brussels
Conference in June 1946, President Louwage said that by scrupulously
adhering to that principle, ICPC had succeeded in gaining the respect
of administrative and judicial authorities in all member countries. This
position was also in keeping with the development of extradition law—
both national and international—during the nineteenth and early twentieth centuries and, in particular, with the concept of “political offence”.
Despite the fact that the ICPC statutes adopted in 1946 contained no
provisions limiting the scope of the organization’s action in cases of a
political, racial or religious nature, in practice, the organization maintained its position. In 1948, the phrase “to the strict exclusion of all
matters having a political, religious or racial character” was added to
the end of article 1, paragraph (1), of the statutes. The then Secretary
General of ICPC described the lack of any formal provision on the matter as a “serious omission”. In his report to the General Assembly, he
stated that “the strict limitation of our action within the realm of common law [sic] has enabled us to extend the influence of the ICPC without opposition, and we consider that its future hangs largely on the strict
observance of this neutrality”. Thereafter, article 1 read as follows:
“The purpose of the International Criminal Police Commission
is to ensure and officially promote the growth of the greatest possible mutual assistance between all criminal police authorities, within
the limits of the laws existing in the different States, to establish and
develop all institutions likely to contribute to an efficient repression
of common law crimes and offences, to the strict exclusion of all
matters having a political, religious or racial character.”
In 1956, when the Constitution of INTERPOL was being drafted,
this provision was taken up and became what is now article 3: “It is
strictly forbidden for the Organization to undertake any intervention or
activities of a political, military, religious or racial character”.
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and cancel any request to its membership for cooperation
with regard to information on or the capture of the person in question. INTERPOL may also temporarily cease,
i.e. suspend, the cooperation with the requesting member
on the file, if it has reason to believe that the requested
assistance is possibly not in conformity with the above
prescriptions of the Constitution.
As said before, it would therefore be very useful to provide a definition of an internationally wrongful act that
also encompasses breaches by an international organization of its own rules.
(d) Actions affecting countries and other international
organizations
In the INTERPOL set-up, it can also happen that an
organ acts in violation of a rule of an organization that
has been designed in order to protect the interest of the
INTERPOL countries. In this regard, it is important to
note that INTERPOL rules on the processing of police
information balance the requirements of international
police cooperation against the need to protect data and
individuals’ basic rights in conformity with articles 2–3
of the Constitution. Therefore, the following two fundamental principles have been taken into consideration
during preparation of the aforementioned rules: respect
for national sovereignty and recognition of the key role
played by the National Central Bureaux, contemplated in
article 32 of the INTERPOL Constitution.
Thus the relevant provision in the rules sets out
the obligations incumbent upon the entities of the
INTERPOL countries that communicate information to
the INTERPOL General Secretariat, with a view to processing that information within the cooperation system
set up by INTERPOL. This serves as a reminder of the
obligation to respect the purposes for which information
is processed (these purposes being based on the provisions of articles 2–3 of the organization’s Constitution)
and the main obligation to provide accurate information
and ensure that it is updated whenever necessary.
Respect for national sovereignty is expressed in the
ownership of the information supplied to INTERPOL
by INTERPOL countries, through their National Central
Bureaux and other authorized entities. Lastly, the relevant
provision in the rules states that the entities communicating items of information may, at any time, restrict access
rights to that information. In this connection, the relevant provision in the rules lays down the procedures for
informing entities which have communicated information
whenever a new entity may become a recipient of the said
information. This enables the source of the information
to decide whether the new entity may have access to the
information it has communicated.
The rules impose on the INTERPOL General
Secretariat the obligation to ensure that the processing
of information through the channels of the organization
is in conformity with the condition stipulated and only
for the authorized purposes. Failure by the INTERPOL
General Secretariat to observe the rules that have been
designed to protect the interests of INTERPOL countries
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could engage INTERPOL responsibility, even though the
rule pertains to the internal legal order of the organization.
Accordingly, the dispute settlement mechanism contemplated in article 23 of the INTERPOL Rules on the processing of information for the purposes of international
police cooperation, is partly premised on the assumption
that the entities through which the INTERPOL countries
act with regard to the processing of information for international policing purposes, should have a remedy against
INTERPOL.
3.

International Monetary Fund

The draft articles should clearly state that relations
between an international organization and its members and agents that are covered under the organization’s charter are outside their scope. Such relations
are governed by the rules of each organization.74 When
an international organization acts in accordance with
its charter, it would not be subject to responsibility for
doing so under general international law principles (that
are implicitly referred to but not set forth in the substance of the draft articles), but its responsibility must
be determined under its own charter.
The reasons for these conclusions are related to the
nature of the rules of international organizations, and to
the differences between States and international organizations and among international organizations.
The rules of an international organization, such as IMF,
are both internal in scope and international in nature.
They are internal in scope because they govern relations
between the organization and its members, among the
members (in their capacity as members) and between the
organization and its organs and agents. They are international in nature because they have been agreed to by treaty
among the organization’s member States75 or have been
developed pursuant to such agreement. For this reason,
it would be inappropriate to treat the rules of an international organization as equivalent either to domestic law
or as subordinate to general rules of international law, in
the sense in which those terms are used with reference to
States.76 Therefore, as a body of law, the rules of international organizations are sui generis.
It should also be recognized that the rules of an organization are lex specialis as between the organization and its
members and agents and among its members. It is therefore not possible to suggest, as has been done in the commentary to draft article 3, that in some cases (other than
involving obligations of a peremptory nature) general
international obligations might prevail over the rules of

74
Furthermore, in some international organizations the members
have agreed to an exclusive mechanism to determine the scope of obligations under the organization’s charter. For IMF, article XXIX of the
Articles of Agreement provides such an exclusive mechanism.
75
On the issue of organizations created by other international organizations, or whose members are international organizations, please see
the comments on draft article 2, below.
76
This treatment, with which IMF does not agree, has been
attempted in the commentary to draft article 3 (Yearbook … 2003,
vol. II (Part Two), pp. 22–23).
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an organization.77 Such a suggestion ignores the international agreements between the organization’s members
regarding the exclusive application of the laws governing
their relations and it suggests that lex generalis prevails
over lex specialis.
In addition, international law recognizes that international organizations are “unlike States” in that they “do
not … possess a general competence”.78
Whereas a State possesses the totality of international rights and duties
recognized by international law, the rights and duties of an entity such
as the Organization must depend* upon its purposes and functions
as specified or implied in its constituent documents and developed
in practice.79

Therefore, for international organizations, international
responsibility must depend upon the organizations’ purposes and functions as specified or implied in their constituent documents and developed in practice.
International organizations are also different from
each other in purpose and in function; the constituent
documents and the practices of these organizations are
also necessarily different. These differences are particularly pronounced when dealing with relations between
organizations and their members and agents, since those
relations depend on the purpose and functions of each
organization.
Since the rules of each organization reflect those differences in purpose and function, since those rules have
been agreed to by member States as governing relations
between the organization and its members and agents,
and since those rules are lex specialis for the organization’s legal relations, those rules alone govern relations
between an international organization and its members
and agents, including in circumstances where those
relations might concern the breach of an international
obligation the organization may have towards its members and agents. Accordingly, IMF believes that such
relations are, and should be, outside the scope of the
Commission’s study.
4. United Nations Secretariat
With regard to the first question, in the absence of any
indication as to the nature of the obligations breached by
an international organization—other than its treaty obligations—this office is not in a position to express an opinion on whether the Commission should study the question, or what weight should be given to it in the general
framework of its study on responsibility of international
organizations.
77
Practice has demonstrated, in particular, that one international
organization is not subject to rules of international law that may be
promulgated by other international organizations, unless it has accepted
those rules. For example, the 1947 Agreement between the United
Nations and the International Monetary Fund recognizes that IMF is
not bound by decisions of the Security Council under Articles 41 and 42
of the Charter of the United Nations, although its member States may
be bound pursuant to Article 48 of the Charter. The Agreement provides
that IMF is only obliged to “have due regard” for such decisions of the
Security Council (art. VI, para. 1).
78
I.C.J. Reports 1996 (see footnote 51 above).
79
I.C.J. Reports 1949 (see footnote 45 above), p. 180.

5. World Intellectual Property Organization
For the purposes of addressing this question, the
Commission states that “rules of the organization” means
“in particular: the constituent instruments, decisions,
resolutions and other acts taken by the organization
in accordance with those instruments; and established
practice of the organization”.80 It may be appropriate for
the Commission to consider extending this definition to
include a more general rubric as well, such as “established
or generally accepted principles of international law”.
WIPO agrees with the statement that the legal nature of
the rules of the organization in relation to international
law is controversial. WIPO also recognizes that the definition of “rules of the organization” is in large measure
modeled on that provided in article 2, paragraph 1 (j), of
the 1986 Vienna Convention. Nevertheless, in the WIPO
view, the relations between an international organization and its member States and between an international
organization and its agents should be more generally governed by international law, an integral part of which is the
rules of the organization. This would be consistent with
draft article 4, paragraph 1, for example (General rule on
attribution of conduct to an international organization),
which uses “international law”81 as the standard for determining the general rule on attribution of conduct to an
international organization. In this regard, WIPO would in
addition recommend that the Commission also consider
breaches of obligations that an international organization
may have towards its member States or its agents.
M.

Necessity as a circumstance
to preclude wrongfulness
1. European Commission

The European Community is aware that this ground has
a basis in customary international law82 and that article 25
on responsibility of States for internationally wrongful
acts contains further guidance. States may, exceptionally,
point to necessity to “safeguard an essential interest against
a grave and imminent peril”, provided that this “does not
seriously impair an essential interest of the State or States
towards which the obligation exists, or of the international
community as a whole”.83 The Community observes that,
in theory, this scenario may also apply to international
organizations. However, such application must be operated
with the utmost care. For example, an environmental international organization may possibly invoke “environmental
necessity” in a comparable situation where States would be
allowed to do so,84 provided that:
(a) It needs to protect an essential interest enshrined in
its Constitution as a core function and reason of its very
existence;
Yearbook … 2004, vol. II (Part Two), para. 71.
Ibid.
82
Gabčikovo-Nagymaros Project (Hungary/Slovakia), Judgment,
I.C.J. Reports 1997, p. 40, para. 51.
83
Yearbook … 2001, vol. II (Part Two), p. 28, art. 25, para. 1 (a)–(b).
84
See, for example, I.C.J. Reports 1997 (footnote 82 above), p. 41.
ICJ accepted that the concerns of Hungary for its natural environment
in the region constituted an “essential interest” of that State, but it was
not convinced that abandoning the project in disregard of Hungary’s
treaty obligations vis-à-vis Slovakia met a “grave and imminent” peril.
80
81
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(b) This does not seriously impair an essential interest of other subjects of international law towards which
the obligation exists, or the international community as
a whole.
2.

International Criminal Police Organization

Customary international law recognizes necessity as a
circumstance precluding wrongfulness. But as pointed out
by ICJ in the Reparation for Injuries case, the “subjects
of law in any legal system are not necessarily identical in
their nature or in the extent of their rights”.85
The necessity exception evolved essentially in relations between States, and in INTERPOL experience it
has not been confronted with any situation to which the
notion would apply. At the same time it must be conceded
that necessity does not pertain to those areas of international law that, by their nature, are patently inapplicable
to international organizations.86 The INTERPOL General
Secretariat therefore considers that the Commission
should not exclude the notion from its study, but should
examine whether the application of necessity to international organizations would require consideration of the
distinguishing features of international organizations. It
should be kept in mind that there exists a great variety
of international organizations, which could imply that
for certain types of organizations necessity might be
suitable.87
It is recalled that, although it was found in the Russian
Indemnity case88 that there was no circumstance precluding the wrongfulness of Turkey’s default, it was accepted
in principle that financial distress can constitute a circumstance precluding wrongfulness. Unlike States and other
territorial entities, generally international organizations
do not possess jurisdiction over tax, and cannot therefore
generate their own income. International organizations
are dependent on the financial contributions of the participating countries. Should it happen that a significant number of countries fail to pay their contributions, a situation
may arise in which an organization would not be able to
meet its financial obligations. As proved by the demise of
the International Tin Council,89 unlike the case of States,
insufficient funding can be a life-threatening situation for
an international organization. This issue demands special
attention in the codification and progressive development
of the law of responsibility of international organizations,
either under the heading force majeure or “necessity”,90
or in an arrangement for dealing with the insolvency of
international organizations.
I.C.J. Reports 1949 (see footnote 45 above), p. 178.
See Klein, op. cit., pp. 416–419, for a projection of the notion of
necessity on international organizations.
87
See Riphagen, “The second round of treaty law”, pp. 571–572.
88
UNRIAA, vol. XI (Sales No. 61.V.4), p. 421. See also Scott, The
Hague Court Reports, pp. 297–328.
89
See, inter alia, Seidl-Hohenveldern, “Failure of controls in the
Sixth International Tin Agreement”, and the sources cited there.
90
For a discussion of the classification of the Russian Indemnity
case (footnote 88 above) under the notion of necessity, see Martha,
“Inability to pay under international law and under the Fund Agreement”, pp. 104–108, and also Crawford, The International Law Commission’s Articles on State Responsibility: Introduction, Text and Commentaries, p. 180.
85
86

3.
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Although the Commission’s question was specific to
whether necessity precludes the wrongfulness of an act
of an international organization, as a more general matter, the circumstances in which the wrongfulness of an
act could arise must first be determined before turning
to the circumstances that preclude the wrongfulness of
such acts.
As stated above, the wrongfulness of an act of an
international organization under its charter needs to be
determined with reference to the rules of the organization. Hence, the question of whether necessity precludes
the wrongfulness of an act must also be determined with
reference to the rules of the organization.
IMF is unaware of any prior case involving the Fund,
or any other international organization, where the issue
of necessity precluding the wrongfulness of an act was
addressed. While this does not imply that necessity would
not preclude the wrongfulness of an act in the case of
all international organizations, the application of necessity to an international organization would also need to
be related to the organization’s purposes and functions.
Incidentally, IMF have found it difficult to envisage situations in which necessity might preclude the wrongfulness
of acts in the case of international organizations dealing
essentially with international financial obligations.
The leading case on this subject in the area of State
responsibility also provides little assistance. In the
Gabčikovo-Nagymaros Project case,91 ICJ considered
that the state of necessity is a ground for precluding the
wrongfulness of an act not in conformity with an international obligation. Unlike other statements made by the
Court on this topic, the observation quoted above was not
made with limited reference to States as subjects of international law. On that basis, the quoted observation could
be used to lend support to the proposition that necessity
might preclude the wrongfulness of acts of international
organizations. Another of the Court’s propositions on this
point, i.e. that such a preclusion can only be accepted on
an exceptional basis, might also be applied to international organizations using the same reasoning.
However, when applying this principle to international
organizations, principles of State responsibility begin to
lose relevance. Turning to the circumstances under which
necessity might be invoked, ICJ was more specific in its
discussion, explicitly referring to an “essential interest”92
of the State which is the author of the act and to the fact
that the State must not have contributed to the condition
of necessity. It is unclear whether international organizations could claim “essential interests” similar to those of
States, in order to invoke the defence of necessity. This
begs the question whether the circumstances under which
a State might invoke necessity are relevant to the circumstances under which an international organization might
invoke necessity to preclude the wrongfulness of an act,
assuming an international organization can invoke necessity to preclude the wrongfulness of an act.
91
92

I.C.J. Reports 1997 (see footnote 82 above).
Ibid., p. 41.
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4. United Nations Secretariat
The closest analogy to the notion of “necessity”93
invoked by States in circumstances of article 25 of the
draft articles on responsibility of States for internationally wrongful acts, is “operational necessity” in the context of peacekeeping operations. An analysis of the concept of “operational necessity” as an exemption of the
Organization from liability for property loss or damage
caused by United Nations forces in the ordinary operation
of the force, and the conditions for invoking it, are contained in the report of the Secretary-General on financing
of the United Nations peacekeeping operations (A/51/389,
paras. 13–15).
5. World Intellectual Property Organization
As pointed out, article 25 of the Commission’s draft
on responsibility of States for internationally wrongful
acts refers to “necessity”,94 which may be invoked by a
State under certain conditions. To the extent that international organizations are a mere conglomeration of States
(and, sometimes, other entities), WIPO sees no reason
why those organizations should not also be able to invoke
necessity as regards certain of their actions. This invocation of necessity by an international organization would,
in any event, presumably be done in the name of the constituent States members of the organization. The inbuilt
mechanisms of accountability by the international organization to its member States should also serve to prevent
or check abuse by the international organization when it
seeks to invoke necessity.
N. Request or authorization of the conduct
of a State by an international organization
1. European Commission
In response to this question, the European Commission
would like to refer back to its general view, explained
above, that such situations warrant adequate treatment
already at the level of attribution of conduct (and not only
at the level of attribution of responsibility).
2.

International Criminal Police Organization

It would seem that an organization’s responsibility
for the conduct a member adopts in compliance with a
request of the organization or authorized by it will depend
on the nature of the relationship between the organization
and its members. True, the very fact of membership in an
international organization entails certain mutual cooperation and good faith on the part of both the member and
the organization.95 However, this does not necessarily rise
to the level that an organization must be held responsible for actions members undertake in compliance with a
request of the organization or authorized by it. Under the
INTERPOL Constitution, the body of mutual cooperation
and good faith is subject to the limits of the laws existing
in the different countries (art. 2, para. 1) and the compatibility of the actions of members with the legislations of
Yearbook … 2001, vol. II (Part Two), p. 28.
Ibid.
95
See I.C.J. Reports 1980 (footnote 63 above), p. 93, para. 43.

their countries (art. 31). The terms “laws existing in the
different countries” and “the legislations of their countries” are deemed to comprehend the international obligations incumbent upon them.
Hence, whether stated or not in each case, all requests
for cooperation with INTERPOL in the search for a wanted
person, a missing person, or any other type of police
cooperation, which is inherent to INTERPOL transmittals
of requests by its members, is always conditioned by the
aforementioned provisions of the Constitution.
The European Court of Human Rights judgment in
Öcalan v. Turkey96 may be called upon to illustrate the
effects of the condition in the INTERPOL Constitution
that countries should cooperate within the limits of
their national laws. Öcalan, who was the subject of an
INTERPOL Red Notice, was prosecuted in Turkey after
he was detained in Kenya pursuant to that Red Notice
and handed over to Turkish law enforcement authorities
at Nairobi airport. In his complaint before the European
Court of Human Rights, the applicant maintained that he
had been abducted by the Turkish authorities operating
overseas, beyond their jurisdiction, and that it was for
the Government to prove that the arrest was not unlawful. In his view, the fact that arrest warrants had been
issued by the Turkish authorities and a Red Notice circulated by INTERPOL did not give officials of the
Turkish State jurisdiction to operate overseas. He submitted that the arrest procedures that had been followed
did not comply with Kenyan law or the rules established
by international law, that his arrest amounted to abduction and that his detention and trial, which were based
on that unlawful arrest, had to be regarded as null and
void. The Turkish Government affirmed that its responsibility was not engaged by the applicant’s arrest abroad
and that the cooperation between Kenya and Turkey had
led to Mr. Öcalan’s arrest. Therefore, according to the
Government, Öcalan had been brought before a Turkish
judicial authority at the end of a lawful procedure, in conformity with customary international law and as part of
the strategy of cooperation between sovereign States in
the prevention of terrorism.
The European Court of Human Rights accepted that an
arrest made by the authorities of one country on the territory of another country, without the consent of the latter, affects the person’s individual rights to security under
the European Convention for the Protection of Human
Rights and Fundamental Freedoms. As regards extradition arrangements between countries when one is a party to
the Convention and the other is not, the Court considered
that the rules established by an extradition treaty or, in the
absence of any such treaty, the cooperation between the
countries concerned, are also relevant factors to be taken
into account for determining whether the arrest that has
led to the subsequent complaint to the Court was lawful.
The fact that a fugitive has been handed over as a result
of cooperation between countries did not in itself make
the arrest unlawful or, therefore, give rise to any problem
under the Convention. The Court reiterated that inherent
in the whole of the Convention is a search for a fair balance between the demands of the general interest of the
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96
Öcalan v. Turkey, application No. 46221/99, Judgment of
12 March 2003.
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community and the requirements of the protection of the
individual’s fundamental rights. As movement about the
world becomes easier and crime takes on a larger international dimension, it is increasingly in the interest of all
nations that suspected offenders who flee abroad should be
brought to justice. Conversely, the establishment of safe
havens for fugitives would not only result in danger for the
State obliged to harbour the protected person but would
also tend to undermine the foundations of extradition. It
considered that, subject to its being the result of cooperation between the countries concerned and provided that the
legal basis for the order for the fugitive’s arrest is an arrest
warrant issued by the authorities of the fugitive’s State of
origin, even an extradition in disguise cannot as such be
regarded as being contrary to the Convention.
The European Court of Human Rights further held
that, independently of the question whether the arrest
amounts to a violation of the law of the country in which
the fugitive has taken refuge—a question only examined
by the Court if the host State is a party to the European
Convention on Human Rights—it must be established to
the Court beyond all reasonable doubt that the authorities
of the country to which the applicant has been transferred
have acted extraterritorially in a manner that is inconsistent with the sovereignty of the host State and therefore
contrary to international law. As regards the question
whether the arrest was in violation of Kenya’s sovereignty,
the Court noted that the Kenyan authorities did not perceive the applicant’s arrest by the Turkish officials in an
aircraft at Nairobi airport as being in any way a violation
of Kenyan sovereignty. It did not lead to any international
dispute between Kenya and Turkey or to any deterioration
in their diplomatic relations. The Kenyan authorities did
not make any protest against the Turkish Government on
this point or claim any redress from Turkey, such as the
applicant’s return or compensation.
These aspects of the case led the European Court of
Human Rights to accept the Government of Turkey’s version of events: it considered that at the material time the
Kenyan authorities had decided either to hand the applicant
over to the Turkish authorities or to facilitate such a handover. In the light of these considerations and in the absence
of any extradition treaty between Kenya and Turkey laying down a formal procedure to be followed, the Court
held that it has not been established beyond all reasonable doubt that the operation carried out in the instant case
partly by Turkish officials and partly by Kenyan officials
amounted to a violation by Turkey of Kenyan sovereignty
and, consequently, of international law.
It can be inferred from the way the European Court
of Human Rights handled the above case that the fact a
person is apprehended and brought to justice based on
cooperation within INTERPOL does not convert the
actions of the countries concerned into action that should
engage the responsibility of the organization.
3.

International Monetary Fund

In responding to this set of questions, the assumptions
that underlie the questions asked must be validated.
First, it is important to note that when a member
State acts in compliance with a request on the part of
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an international organization and the conduct subsequently results in a breach of an international obligation
of that State, the international organization may not have
requested the member State to breach its international
obligations, but merely to carry out a certain activity.
Thereafter, absent direction or control by the organization,
the State alone is responsible for the manner in which it
chooses to carry out, or not, the organization’s request.
For example, IMF may, in response to a member’s
request for use of IMF resources, indicate, in accordance
with the Articles of Agreement, that for the member to
use IMF resources, the member needs to reduce the net
present value of its sovereign debt. The member might
decline to do so, or it might do this in a variety of ways,
e.g. by refinancing the debt with new concessional debt,
by negotiating debt write-offs or reductions in debt with
its creditors, etc. However, the member may also reduce
its debt burden by unilaterally defaulting on its debt,
thereby breaching the member’s international financial
obligations. Here, IMF has neither requested the member
to breach its international obligations, nor exercised any
direction or control over the means used by the member
to carry out the act, which constituted the internationally
wrongful act. Indeed, the IMF policy is to encourage a
member to adhere to its contractual obligations to the
extent possible. It never encourages a member to default.
Rather, it encourages a member to approach its creditors
in a collaborative manner to seek a restructuring of claims
in a manner that avoids defaults. Therefore, the specification of a certain objective by an international organization, which the member decides to achieve by breaching
one of its international obligations, cannot result in international responsibility of the organization.
Secondly, the question asked contemplates a situation
where the conduct requested gives rise to a breach of an
international obligation of both the State in question and
the international organization requesting the conduct. It is
important to note that States and international organizations seldom have identical or even similar obligations.
It is difficult to envisage a situation where conduct by a
State could give rise to the breach of an international obligation of the international organization. Specific examples of the situation(s) envisaged by the Commission in
drafting this query would facilitate our responding to this
element of the question.
Thirdly, when conduct is “authorized” by an international organization, the fact that the organization can
“authorize” the conduct necessarily implies that, once
authorized, the conduct is not a violation of the organization’s charter. For example, article VIII, section 2 (a),
of the IMF Articles of Agreement allows IMF to approve
exchange restrictions imposed by members on the making of payments and transfers for current international
transactions. If IMF were to authorize the imposition of
an exchange restriction by a member pursuant to this
provision, IMF would have acted in accordance with
the Articles, and the imposition of said exchange restriction could not be regarded as a breach of that member’s
obligations under the Articles. Therefore, it is difficult to
envisage a situation where the granting of an authorization could be regarded as wrongful in international law.
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4. United Nations Secretariat
As for the third question raised by the Commission,
the Secretariat is not aware of any situation where the
Organization was held jointly or residually responsible for an unlawful act by a State in the conduct of an
activity or operation carried out at the request of the
Organization or under its authorization. In the practice of
the Organization, however, a measure of accountability
was nonetheless introduced in the relationship between
the Security Council and Member States conducting
an operation under Council authorization, in the form
of periodic reports to the Council on the conduct of the
operation. While the submission of these reports provides the Council with an important “oversight tool”, the
Council itself or the United Nations as a whole cannot be
held responsible for an unlawful act by the State conducting the operation, for the ultimate test of responsibility
remains “effective command and control”.
5. World Intellectual Property Organization
WIPO is of the view that in the event a certain conduct, in which a member State engages in compliance
with a request on the part of an international organization, appears to be in breach of an international obligation both of that State and of that organization, then
the organization should also be regarded as responsible under international law. The degree of responsibility of the organization should be much lower if the
State’s wrongful conduct was only authorized, but not
requested, by the organization.
O.

Practice relating to responsibility
of international organizations
Germany

Germany is a member of numerous international
organizations. The question of “responsibility of international organizations” presupposes the possession of an
international legal personality separate and distinct from
that of the States creating it. The existence, constitution,
status, membership and representation of an international
organization is governed by international law. To a certain degree it is attributed an autonomy in order to fulfil its tasks and to exclude influence from the outside. It
is usually also given privileges and immunity to ensure
its autonomy. If the responsibility of an international
organization is not governed by its statute or treaty law, a
minimum standard of responsibility can be derived from
customary international law and from human rights standards as well as generally accepted standards contained in
widely ratified treaties.97
There has been relatively little German State practice
relating to the responsibility of international organizations. Germany’s comments on State practice in this field
are thus based on relevant judicial rulings and federal
Government statements.
97
See resolution No. 1/2004 on the accountability of international
organizations, International Law Association, Report of the Seventyfirst Conference held in Berlin, 16–21 August 2004 (London, 2004).
See also www.ila-hq.org.

The division of responsibility between Germany as a
member of various international organizations and the
international organizations themselves is in principle governed by the pertinent international agreements concluded
between Germany and each organization. However, only
a few of these agreements include express provisions on
responsibility. And these do not provide for a standardized solution on the issue of responsibility.
In Germany’s opinion there is no customary international law on the responsibility of international
organizations.
Practice to date shows that in a majority of cases,
Germany has presumed that the responsibility of member
States and that of international organizations is separate.
Indirect responsibility of member States was only considered in exceptional cases.
The following comments are divided into three parts:
(a) Attribution of responsibility in international
treaties;
(b) Attribution of responsibility in the jurisprudence
of national and international courts;
(c) Final observations.
1.

Attribution of responsibility in international treaties

Germany is party to a number of international agreements that provide for a division of responsibility between
an international organization and its member States. Such
agreements include in particular constituent agreements,
headquarters agreements and status of forces/mission
agreements. In principle these treaties—with a few exceptions—envisage such a distinction.
(a) Constituent agreements of international
organizations
The constituent agreements of some international
organizations include express provisions on the responsibility of the member States for the obligations of the
organization. These are primarily organizations such as
international development banks and commodity organizations whose principal activities involve independent
economic operations or the assumption of obligations,
that is, activities which inherently expose them to liability.
(i) International development banks
The charters of the international banks of which
Germany is a member commonly limit the liability of
the member States and shareholders to the value of their
paid-in and payable shares. Clauses of this kind are
found, for example, in the IBRD Articles of Agreement
(art. II, sect. 6), the BIS Statutes (art. 11), the Agreement
establishing the European Bank for Reconstruction and
Development (art. 5, para. 7, first sentence, cf. also article 17), the Statute of the European Investment Bank
(art. 4, para. 1), the Agreements establishing the African
Development Bank (art. 6, para. 5) and the Asian
Development Bank (art. 5, para. 6) and the Convention
Establishing the Multilateral Investment Guarantee
Agency (art. 8 (d)).
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Some constituent agreements include equivalent
clauses that explicitly stipulate that member States shall
not be held liable, by reason of their membership, for obligations of the organization. Such provisions are found, for
example, in the Articles of Agreement of the International
Development Association (art. II, sect. 3) and of the
International Finance Corporation (art. II, sect. 4), both
World Bank subsidiaries, and the Agreements establishing the African Development Fund (art. 10), the Asian
Development Bank (art. 5, para. 7), the International
Fund for Agricultural Development (art. 3, sect. 4) and
the European Bank for Reconstruction and Development
(art. 5, para. 7, second sentence).
All of these agreements provide that should a State
cease to be a member, it shall remain liable for its direct
obligations to the bank, but shall cease to incur liabilities
with respect to obligations entered into thereafter by the
bank. The same applies in the event that the organization
is wound up.
All in all, the constituent agreements of the international development banks thus follow the model of limiting the liability of member States to their subscription. No
further joint and several liability or secondary liability on
the part of the member States is envisaged.
(ii) International commodity organizations
Some of the commodity organizations98 of which
Germany is a member also have express provisions on
liability. Such provisions are of special importance when
the commodity organization maintains a buffer stock to
help regulate prices. The most famous example of this
kind, the Sixth International Tin Agreement,99 did not,
however, contain any provisions on the member States’
liability for obligations entered into to finance the buffer
stock. An unambiguous obligation to provide extra funds
was included solely with respect to the International Tin
Council’s administrative expenses. When the Council
suspended activities in 1985 because of excess debts, the
liability of the member States thus had to be determined
by the courts.
In contrast, the International Cocoa Agreement, 2001
expressly excludes members’ liability for obligations
to finance the buffer stock.100 The International Natural
Rubber Agreement, 1994 limits the liability of member
States to the extent of their obligations regarding contributions to the administrative budget and to financing the
buffer stock.101 These contributions are in turn limited ab
initio by the fixed maximum size of the buffer stock; the
borrowing of monies to finance the buffer stock is not
envisaged, in contrast to the situation under the previous International Natural Rubber Agreement, 1979. The
resulting limitation of liability is also likely to apply in
the event of the liquidation of the buffer stock,102 although
this is not entirely clear from the provisions.
98
Liability is not mentioned in the International Wheat Agreement,
1971 or in the International Sugar Agreement, 1984.
99
The International Tin Council was dissolved in 1990.
100
Art. 24.
101
Art. 48, para. 4, of the Agreement.
102
Art. 40, para. 2 (d) of the Agreement.
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The constituent agreements of the international commodity organizations that do not maintain buffer stocks
contain no more than rudimentary provisions on liability.
Such clauses can be found in the International Agreements
on Tropical Timber, Olive Oil, Coffee and Jute. All these
agreements expressly exclude liability by reason of membership above and beyond the normal liability to pay
contributions.103
A special case is presented by the Agreement establishing the Common Fund for Commodities, which is
designed to finance measures of the individual commodity organizations. Insofar as they are also members of
the Fund, the member States of the relevant commodity
organizations provide the Fund with a certain guarantee
capital to cover their liability for the obligations of their
commodity organization.104 The liability in question is a
pro rata liability. The member States are thus liable for
the debts of their commodity organization to the Fund,
but not without limit and only secondarily. The guarantee capital is also subject to call by the Fund to cover its
own obligations in certain circumstances. Liability of the
member States by reason of their membership as such is
expressly excluded.105
Some of the commodity organizations thus provide for
liability for certain obligations on the part of the member States, but only to a limited extent that is defined in
advance. Apart from such express exceptions, the commodity agreements presume that there is a division of responsibility between States and organizations.
(iii) Treaty establishing the European Community
A distinction must be drawn between the above agreements and the attribution of responsibility within the
European Union. The Treaty establishing the European
Community contains no express provisions on the liability
of the member States for obligations of the Community,
but states in article 300, paragraph 7,106 that agreements
concluded by the European Community shall be binding
not only on the institutions of the Community but also on
member States. The meaning of this provision is, however, disputed. It is interpreted by some as saying that
international treaties are directly binding as between the
States members of the European Community and the relevant Contracting Parties.
However, in the opinion of the German federal
Government, article 300, paragraph 7, is a purely internal provision. Understood as such, the article only forms
a basis for obligations under community law vis-à-vis
the European Community and does not permit third parties to assert direct claims against the States members
103
Art. 20, para. 8, of the International Tropical Timber Agreement,
1994; art. 49 of the International Olive Oil Agreement, 1979; art. 16,
para. 1, fifth sentence, of the International Coffee Agreement 2001;
para. 15 of the Agreement establishing the Terms of Reference of the
International Jute Study Group, 2001, as well as art. 22, para. 7, of the
(now expired) International Agreement on Jute and Jute Products, 1989.
104
Art. 14, para. 4, of the Agreement.
105
Art. 6 of the Agreement.
106
Originally art. 225, para. 2; included in the Treaty establishing a Constitution for Europe without amendment as article III–323,
paragraph 2.
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of the European Community. Accordingly, no liability
for breaches of treaty by the European Community can
be construed from article 300, paragraph 7, when thus
interpreted, but only the internal obligation within the
European Community to contribute to the fulfilment of
treaties and to finance through the budgetary procedure
any obligation to pay damages.
(iv) Other constituent agreements
The constituent treaties of some other international
organizations also include provisions on the attribution
of responsibility to the organization and to its member
States. Some international research institutions which are
partly funded by Germany provide for the pro rata liability of member States for the obligations of the organization in the event of its liquidation. This is true for example of the European Organization for Nuclear Research
(CERN),107 the European Centre for Medium-Range
Weather Forecasts,108 the European Molecular Biology
Laboratory and the Convention for the establishment of a
European Space Agency.109
In some other cases member States are liable for the
obligations of the organization, but expressly only vis-àvis the organization itself, that is, not to external creditors. Liability is regulated in this way for the European
Patent Office110 and the International Telecommunications
Satellite Organization (INTELSAT), and is limited on a
pro rata basis for the latter organization. Here, too, it
can thus be presumed that basically there is a division of
responsibility, which is only departed from in expressly
specified cases.
The Convention for the establishment of a European
organisation for the exploitation of meteorological satellites (“EUMETSAT”), which regulates liability in article 9, operates on similar assumptions. Relevant for present purposes is article 9, paragraph 2, which excludes
the liability of the member States and EUMETSAT to
each other with respect to specific errors in operating the
organization’s satellite system.
(b) Headquarters agreements with international
organizations
Pursuant to the principle of territoriality, a host State
could potentially be held liable for the actions of the
hosted organization (most of which occur or were at least
decided upon on this territory). However, headquarters
agreements in general focus on status issues and thus
indicate indirectly that international organizations can
themselves be held liable for their actions. Provisions on
the responsibility of host States are very rare. Where they
do exist, they tend explicitly to exclude the liability of
the host State as such—as for example in the Agreement
between the Republic of Austria and the International
107
Art. XIV of the Convention for the establishment of a European
Organization for Nuclear Research.
108
Art. 21, para. 3, of the Convention establishing the European
Centre for Medium-Range Weather Forecasts.
109
Art. XXV, para. 3.
110
Art. 40, para. 2, of the Convention on the Grant of European
Patents.

Atomic Energy Agency,111 the Agreement between the
United Nations and Austria regarding the United Nations
Industrial Development Organization112 and the headquarters agreement between Switzerland and the International
Labour Organization.113
The headquarters agreements that Germany has concluded with international organizations rarely contain
provisions on the topic currently under consideration. The
Agreement between the United Nations and the Federal
Republic of Germany concerning the Headquarters of the
United Nations Volunteers Programme,114 for example,
which serves as a model agreement for the other headquarters agreements with the United Nations and related
international institutions, does not govern liability at all,
but concentrates primarily on privileges and immunities.
The Headquarters Agreement between the Government
of the Federal Republic of Germany and European
Organisation for the Exploitation of Meteorological
Satellites (EUMETSAT)115 makes the organization liable for damage arising from its activities in Germany
(see article 4). However, it refers only to liability under
German law and does not mention Germany’s liability as
host State; this provision could at best be read as implicitly excluding Germany’s liability. On the other hand,
some conference agreements between the German federal Government and the United Nations contain a farreaching exemption from liability for the United Nations
for damage or other claims arising during the conference.
Germany accepted the main thrust of this clause in connection with a United Nations workshop on the use of
spare technology for disaster management in Bremen
University in September 2003116 and another workshop in
Munich in 2004 for purely political reasons.
(c) Status of forces and status of mission agreements
Status of forces and status of mission agreements
contain case-specific provisions on liability. General
statements on the division of responsibility are hard to
make. In Germany’s view, the status of forces agreements
concluded within the framework of the United Nations,
NATO and the European Union are particularly relevant
for the present topic.

111
Signed in Vienna on 11 December 1957, United Nations, Treaty
Series, vol. 339, No. 4849, p. 169, art. XVIII, sect. 46.
112
Signed in New York on 13 April 1967, ibid., vol. 600, No. 8679,
p. 126, art. XV, sect. 36. This headquarters agreement was replaced in
1995 by a new headquarters agreement between Austria and UNIDO
itself (Agreement between the United Nations Industrial Development
Organization and the Republic of Austria regarding the headquarters
of the United Nations Industrial Development Organization, United
Nations Juridical Yearbook, 1998 (United Nations publication, Sales
No. E.03.V.5), p. 146).
113
Procès-verbal, Agreement, Arrangement for the execution of the
Agreement, and Declaration concerning the legal status of the League
of Nations (Geneva, 11 March 1946), United Nations, Treaty Series,
vol. 15, No. 103, p. 393, art. 24.
114
Signed in New York (10 November 1995), United Nations,
Treaty Series, vol. 1895, No. 32310, p. 103..
115
Signed in Darmstadt (18 June 2002), ibid., vol. 2290, No. 40813,
p. 287.
116
Workshop on “Education and Capacity-Building in Space Technology for the Benefit of Developing Countries with emphasis on
remote sensing applications”.
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One such standing agreement is the Agreement between
the Parties to the North Atlantic Treaty regarding the status of their forces (NATO Status-of-Forces Agreement),
which (only) applies between the States members of
NATO.117 It governs, inter alia, liability for damage
caused by troops stationed abroad. Under article VIII,
paragraph 1, the member States have waived all their
claims against the other members for damage to property.
In the case of damage to third parties, especially private
persons, article VIII, paragraph 5, of the Agreement118
provides for a distribution of costs between the receiving State and the relevant sending State. No liability is
envisaged on the part of NATO. The sending and receiving States shall be held responsible. This rule has been
extended to the status of NATO headquarters included by
means of a separate protocol.119 Only if it cannot be determined whose armed services caused the damage are all the
member States concerned held equally liable.120 It must
be noted that these provisions are not based on the idea
that liability arises out of NATO membership. Rather, the
sending State is held responsible for the actions of its own
armed services. The joint liability of the receiving State
is based on its contributory responsibility for allowing
allied troops to use its territory and because of the benefit
it reaps in security policy terms from their presence and
activities. The joint liability of all States concerned when
the originator of the damage cannot be confidently identified is to be considered the result of their possible albeit
unproven responsibility for activities that may have been
entirely theirs. There is no presumption that the international organization as such bears responsibility.
The same is true of the European Union Status of
Forces Agreement, which was signed in Brussels on
17 November 2003, and should enter into force early in
2005.121 Article 18 thereof contains a waiver of all claims
by the member States against each other and provides for
the distribution of costs incurred in satisfying third party
claims between the sending and receiving States. A supplementary agreement is intended to extend this waiver to
all damage that occurs outside the territory of the States
members of the European Union.122 In both cases there is
no provision for the liability of the European Union itself.
117
This is supplemented for Germany by the Agreement of
3 August 1959 to Supplement the NATO Status-of-Forces Agreement.
118
Supplemented for Germany by article 41 of the Agreement to
Supplement the NATO Status-of-Forces Agreement, and the Domestic
Implementing Act, Federal Law Gazette (1961), part II, pp. 1183 et seq.
119
Protocol on the Status of International Military Headquarters set
up pursuant to the North Atlantic Treaty, especially article 6 thereof;
Agreement between the Federal Republic of Germany and the Supreme
Headquarters Allied Powers Europe on the special conditions applicable to the establishment and operation of International Military Headquarters in the Federal Republic of Germany, art. 22, Federal Law
Gazette (1969), part II, p. 2009.
120
Art. VIII, para. 5 (e) (ii)–(iii), of the Agreement.
121
Agreement between the Member States of the European Union
concerning the status of military and civilian staff seconded to the institutions of the European Union, of the headquarters and forces which
may be made available to the European Union in the context of the
preparation and execution of the tasks referred to in Article 17(2) of the
Treaty on European Union, including exercises, and of the military and
civilian staff of the Member States put at the disposal of the European
Union to act in this context (EU SOFA), Official Journal of the European Union, No. C 321, vol. 46 (31 December 2003), p. 6.
122
Agreement between the Member States of the European Union
concerning claims introduced by each Member State against any other
Member State for damage to any property owned, used or operated by
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The Council of the European Union decision on the
ATHENA financing mechanism contains further provisions on liability that relate specifically to European
Union military operations abroad.123 ATHENA itself has
legal capacity, so that article 40, paragraphs (2)–(3), of
the decision can directly assign contractual and noncontractual liability to this financing mechanism. The
phrase “shall be covered through ATHENA by the contributing States” (art. 40, para. 3) means that ATHENA is
liable to third parties and that the contributing States may
only be proceeded against within the financing mechanism through their contributions to it.124 One could thus
talk of joint liability. However, this sharing of costs for
non-contractual liability is limited to damage caused by
the common European Union command structures, that
is, by the integrated headquarters and its staff. Liability
for damage caused by the forces provided by the member
States is not mentioned in the decision and so remains the
responsibility of each sending State. The liability of the
European Union and its member States to other contributing States is explicitly excluded.
In addition to these standing status of forces agreements, account should also be taken of the specific status of forces agreements concluded with the third state
on whose territory an operation is to take place. The relevant Agreement between the European Union and the
Former Yugoslav Republic of Macedonia on the status
of the European Union-led Forces (EUF) in the Former
Yugoslav Republic of Macedonia for operation Concordia
governed liability for damage arising in connection with
the operation in article 13.125 This provision did not, however, specify the party against which such claims can be
brought and so provided no indication of how liability is
distributed between the troop-contributing States and the
European Union financing mechanism. The distribution
of liability was only regulated with the conclusion of the
relevant arrangements with the sending States, which provided in principle for the liability of the sending State.126
This was only to be derogated from should the financing
mechanism established for the operation decide to make
good the damage; this in turn was only provided for in the
case of damage caused by the European Union joint command structures127—that is, as is now provided for under
the Athena mechanism.128
it or injury or death suffered by any military or civilian staff of its services, in the context of an EU crisis management operation (Brussels,
28 April 2004), ibid., No. C 116, vol. 47 (30 April 2004), p. 1.
123
Council decision 2004/197/CFSP of 23 February 2004 (ibid.,
No. L 63, p. 68) establishing a mechanism to administer the financing
of the common costs of European Union operations having military
or defence implications. This separate financing mechanism serves the
financing of European Union military operations, since the European
Community budget is not available for such operations.
124
“Contributing States” means all States contributing to the financing of any specific operation.
125
See Official Journal of the European Union, No. L.82/45
(29 March 2003).
126
See, for example, the Agreement between the European Union
and the Republic of Turkey on the participation of the Republic of Turkey in the European Union-led forces in the Former Yugoslav Republic
of Macedonia (4 April 2003), ibid., No. L 234, p. 22.
127
Specimen Council decision establishing an operational Financing Mechanism to provide for the financing of a European Union operation having military or defence implications, Council of the European
Union document 5491/1/03 of 21 January 2003, art. 9, para. 3.
128
See above for comments on ATHENA.
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The United Nations model status-of-forces agreement for peace-keeping operations, which underlies
the status-of-forces agreements concluded between the
United Nations and the various host countries for peacekeeping operations129 is silent as to the distribution of
responsibility.
(d) Other agreements
A few multilateral agreements touch on the issue of
attribution of responsibility in the event of a breach of
treaty by an international organization. As early as 1962,
the Convention on the Liability of Operators of Nuclear
Ships considered the matter. The committee charged with
resolving this problem proposed that international organizations should be allowed to accede to the Convention,
provided their member States promised the organization
that they would (part-)finance its obligations. This proposal was not, however, incorporated into the Convention.
An example for responsibility by virtue of membership
of an organization is to be found in the Treaty on principles governing the activities of States in the exploration and use of outer space, including the moon and other
celestial bodies, which has been ratified by Germany. The
third sentence of article VI thereof stipulates that both
international organizations and their member States bear
responsibility for ensuring compliance with the Treaty;
article VII states that each country from whose territory
an object is launched into outer space is internationally
liable for damage caused by that object. The Treaty is
thus one of the very few instruments that provides for
responsibility by reason of membership of an organization. The Convention on the international liability for
damage caused by space objects likewise provides for the
joint and several liability of the member States should an
international organization bear responsibility for damage.130 However, the claim must first be asserted against
the organization. Only if it fails to make good the damage may the plaintiff proceed against the member States.
By acceding to the Convention, the member States of an
organization thus basically act as its guarantors.
Finally, article 139, paragraph 2, of the United Nations
Convention on the Law of the Sea envisages that States
and international organizations are in principle to be held
separately liable for breaches of their treaty obligations.
Only when States and international organizations act
together do they bear joint and several liability.
It is moreover possible for member States to assume
liability by means of a specific agreement among themselves or with the creditor to that effect. This was the case
with respect to the liquidation of Eurochemic, an international company founded under the auspices of OECD.
Upon its liquidation, the member States agreed to make
available funds beyond the business capital in order to
meet existing obligations, in return for which Belgium
declared itself willing to assume responsibility for taking
over and decommissioning the plants and disposing of the
radioactive waste.
129
130

Report of the Secretary-General (A/45/594 of 9 October 1990).
Art. XXII, para. 3, of the Convention.

2.

Attribution of responsibility in the jurisprudence of
national and international courts

There are only a few known cases in which the courts
have had to take a stance on the attribution of responsibility. Below follows a survey of German and international jurisprudence on the subject. The list is by no means
comprehensive; the selection is limited to cases that are of
direct relevance to Germany.
(a) International Tin Council
The classic case for the issue of member State liability
for the actions of international organizations is the insolvency of the International Tin Council in October 1985.
The unfulfilled private law obligations of the Council
stemming from its borrowing and subsequent forward
transactions led to a series of cases against the Council,
primarily before the English courts. One case was, however, also heard by the European Court of Justice.131 In his
final submissions, Advocate General Darmon presumed
that a separation of liability was to be derived from the
Council’s international legal personality.132 The fact that
the European Community and its member States together
formed a blocking minority in the Council in no way
altered this conclusion. In addition, he submitted, the
Court was not competent to review actions of the Council.
The Court was never called upon to rule in this case, since
the proceedings were discontinued on 10 May 1990 after
the parties had reached an amicable agreement.
(b) Responsibility of member States of international
organizations under human rights instruments
The jurisprudence of the European Court of Justice
and Commission of Human Rights, which are responsible for upholding the European Convention on Human
Rights, is of considerable significance for this topic on
the activities of international organizations. International
organizations, in particular the European Community, are
not parties to the Convention and thus are not subject to
the jurisdiction of its judicial organs. The question thus
arises whether European Convention States (at least) bear
responsibility for any infringements of the standards set
by the Convention by the international organizations they
have established and whether they can be sued for such
infringements before the European organs.
The European Commission of Human Rights has
rejected the liability of the host State, for example in X. v.
the Federal Republic of Germany133 and X. v. Sweden, the
Federal Republic of Germany and other States.134 Both
cases concerned the responsibility of the host State for
rulings of an international court. The Commission initially
also rejected the idea of liability by reason of membership.
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Maclaine Watson and Co. Ltd. v. Council and Commission of
the European Communities, case C–241/87, Reports of cases before the
Court of Justice and the Court of First Instance, 1990–5, p. I–1797.
132
Ibid., Final submissions, paras. 131 et seq.
133
Application No. 235/56, decision of 10 June 1958, Yearbook of
the European Court of Human Rights 1958–1959, p. 256.
134
Application No. 2095/63, decision of 15 July 1965, Yearbook of
the European Court of Human Rights 1965, p. 272.
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In its decision135 of 10 July 1978, the Commission
rejected the claims brought against the member States of
the European Coal and Steel Community (ECSC) by a
French trade union aggrieved at not being considered for
a position on the ECSC Consultative Committee, on the
grounds that the participation of the States in ECSC organs
did not constitute an exercise of sovereign powers within
the meaning of article 1 of the European Convention on
Human Rights.
The European Commission of Human Rights and
later the European Court of Human Rights have, however, declined to adhere strictly to this early line. In the
Melchers decision136 of 9 February 1990, the Commission
dealt with a case in which the Court had on the whole
upheld a fine imposed by the Commission of the European
Communities for breach of competition rules and for
which the German courts had issued a writ of execution pursuant to article 192, paragraph 2, of the Treaty
establishing the European Community (now art. 256,
para. 2, of the Treaty). The federal Government argued
that Germany bore no liability on the grounds that the acts
involved were acts of the European Community:
The respondent Government argue that the Federal Republic of
Germany is not responsible under the Convention for acts and decisions of the European Communities. The Federal Minister of Justice,
in granting a writ of execution for a judgment of the European Court of
Justice, did not have to examine whether the judgment in question had
been reached in proceedings compatible with fundamental rights guaranteed by the European Convention on Human Rights or the German
Basic Law. He only had to examine whether the judgment was authentic. Therefore, he had neither to determine a civil right, nor a criminal
charge within the meaning of Article 6 of the Convention.
Furthermore, the Federal Republic’s responsibility under the
Convention could not be derived from the fact that it transferred part
of its powers to the European Communities. Otherwise all Community
acts would indirectly be subject to control by the Convention organs.
However, such a result would not be compatible with the generally
accepted principle that the Convention did not apply to the European
Communities and would become binding for them only if they formally
adhered to it. In this context the respondent Government also point
out that, in any event, observance of fundamental rights is secured by
the European Court of Justice. Even if it should be found that national
authorities nevertheless also remained bound to control Community
acts as to manifest and flagrant violations of fundamental rights, such
a control had, in the present case, been effected by the German civil
courts which had found no appearance of such a violation.137

The European Commission of Human Rights dismissed the complaint as inadmissible. It decided that the
transfer of sovereign powers to international organizations was not prohibited by the European Convention on
Human Rights. However, it was of the opinion that such a
transfer could not release the member States from their responsibility to ensure observance of the Convention. The
test is thus whether fundamental rights are sufficiently
protected within the international organization.
Germany expressly rejected responsibility for acts
of the European Community in its submissions to the
Commission.138
Confédération française démocratique du travail v. the European Communities, application No. 8030/77, Decisions and Reports,
p. 231.
136
M. & Co. v. Germany, application No. 13258/87, ibid., vol. 64,
p. 138.
137
Ibid., p. 144.
138
Ibid.
135
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The doctrine of equivalent protection was reaffirmed
by the European Court of Human Rights in its parallel
judgments in Waite and Kennedy v. Germany and Beer
and Regan v. Germany of 18 February 1999.139 In these
cases, workers hired out to the European Space Agency
(ESA) in Darmstadt, Germany, sued ESA, arguing that
they had acquired the status of ESA employees. The
German labour courts declared the actions inadmissible
because ESA enjoyed immunity from jurisdiction as an
international organization. The plaintiffs proceeded to
challenge this ruling in the European Court of Human
Rights in Strasbourg, France. The complaint in Strasbourg
did not, however, relate to the actions of ESA, but to
the refusal of the German courts to review those actions.
The Court thus did not need to address directly the question of whether Germany could be held responsible for
the actions of ESA. The federal Government made the
following submission:
The respondent Government observe that the German courts
granted the European Space Agency immunity from the applicant’s action in accordance with the relevant provisions of the
German Courts Organisation Act. Referring to the case-law of the
Convention organs, they maintain that the right of access to court
is subject to inherent limitations which include the traditional and
generally recognised principle of parliamentary and diplomatic
immunity and also the immunity of international organisations. In
this respect, they explain that the immunity granted to international
organisations corresponds, like the state immunity, to the principle
of the sovereign equality of all states. An international organisation
can only function satisfactorily if its independence is ensured. The
activities of international organisations are so closely linked with
their sovereign purposes that even private acts cannot be entirely
excluded from immunity.
Moreover, the Government consider that sufficient legal protection is provided for the applicants in that they could have brought
an action against the Irish company CDP, the other party to their
contracts, claiming compensation under S. 10 para. 2 of the German
Provision of Labour Act. The question of whether they acted in good
faith would have had to be clarified in the said court proceedings.140

Although this case did not primarily concern the
question of responsibility, the European Court of
Human Rights reiterated the view that establishing an international organization did not release parties to the European Convention on Human Rights
from the obligations assumed thereunder. It thus
presumed that Germany remained in principle
responsible for safeguarding the right to a fair trial
under article 6, paragraph 1, of the Convention, even
where actions of ESA were involved. In the final analysis, it did not, however, consider the recognition of
ESA immunity to constitute a violation of article 6,
paragraph 1, because the Convention for the establishment of a European Space Agency 1975 itself provided
adequate alternative legal remedies against ESA acts.
This is ultimately in line with the test formulated in
M. & Co. v. the Federal Republic of Germany under
which fundamental rights must receive an equivalent
protection when sovereign powers are transferred to an
139
Waite and Kennedy v. Germany, application No. 26083/94,
Reports of Judgments and Decisions, 1999–I, p. 393; Beer and Regan v.
Germany, application No. 28934/95, ibid.; see, in particular, paras. 57
et seq. Similarly, the judgment in Prince Hans-Adam II of Liechtenstein
v. Germany of 12 July 2001, application No. 42527/98, ibid., 2001VIII, para. 48, which did not involve an international organization but
the exclusion of German legal remedies by an international treaty.
140
Waite and Kennedy v. Germany (see footnote 139 above).
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international organization. Nonetheless, the scope and
precise meaning of the M. & Co. doctrine of equivalent
protection are still not entirely clear.
It was hoped that the decision in Senator Lines GmbH
v. Austria and others of 10 March 2004 would clarify
the issue.141 As a State member of the European Union,
Germany, too, was among the respondents. The facts of
the case were as follows: the shipping company Senator
Lines had been fined by the European Commission for
infringements of European Community competition
rules. Senator Lines challenged the decision before the
Court of First Instance and requested a dispensation from
the requirement to provide a bank guarantee. The request
was refused by the Court and thereafter by the European
Court of Justice. Senator Lines thereupon applied to the
European Court of Human Rights on the grounds that
its fundamental rights to a fair trial under article 6 of the
European Convention on Human Rights, in particular the
presumption of innocence, had been infringed. The application was directed against the States members of the
European Union. The respondents seemed to presume a
separation of responsibility existed. In their joint submissions, the European Union States argued as follows:
The Governments’ principal contention was that the complaints
did not relate to sovereign acts by any of the individual respondent
States, such that the acts complained of did not represent an exercise by the individual States of their jurisdiction within the meaning of Article 1 of the Convention. They referred to the case law
of the European Commission of Human Rights to the effect that an
application cannot be made against the European Communities as
such, or against the member States jointly and/or severally (CFDT
v. the European Communities and their Member States, application
No. 8030/77, Commission decision of 10 July 1978, Decisions and
Reports (DR) 13, p. 231). They saw no contradiction between this
position and the case law of the Court in which States have been held
liable for acts which they performed in pursuance of international
obligations or in the context of international obligations (the aforementioned Matthews v. the United Kingdom judgment), and pointed
out that the European Community has legal personality, and neither it
nor its organs in any way represents its member States.
In the alternative, the respondent States submitted that the
Community’s legal order in any event ensures respect for human
rights. Consequently, the principle of subsidiarity should exclude a
review by the Court of the acts at issue. They referred in this respect
to the case of M. & Co. v. Germany (application No. 13258/87,
Commission decision of 9 February 1990, DR 64, p. 138), in which
the Commission accepted that it was permissible for States to transfer powers to international organisations provided that, within the
organisation, fundamental rights receive an equivalent protection.
The Commission found that the European Communities, through
declarations and the existing case law of the ECJ [European Court of
Justice], secured fundamental rights and provided for control of their
observance. The respondent States pointed out that, since that decision, the human rights safeguards in the Community’s legal order
have been further strengthened by the inclusion in the Treaty on
European Union (the EU Treaty) of Articles 6 and 46 d, which refer
expressly to fundamental rights, including the European Convention
on Human Rights.
The respondent States underlined that the question of the requirement for a bank guarantee in the present case was examined by the
Presidents of the CFI [Court of First Instance] and the ECJ, that
neither instance accepted the applicant company’s arguments, and
that those instances both offered a number of guarantees of a fair
hearing.142
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Application No. 56672/00, Reports and Judgments and Decisions, 2004–IV.
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Ibid., The Law, sect. A.

The European Court of Human Rights did not, however, go into the question of the responsibility of the
member States for actions of the European Community,
but declared the application inadmissible for other reasons.143 Nonetheless, the issue was discussed in the submissions made during the proceedings.144 The European
Union Commission agreed with the submissions of the
States members of the European Union and rejected the
idea that member States are responsible for the acts of
the European Community and its institutions, pointing
out that there is equivalent protection of fundamental
rights in accordance with the M. & Co. doctrine developed by the European Commission of Human Rights.
However, the International Commission of Jurists, in its
submissions in this case, argued that the M. & Co. test
should be abandoned because member States generally
remain responsible for violations of fundamental rights
by organs of international organizations; under general
public international law, States cannot, the Commission
argued, escape their responsibility by establishing international organizations:
ICJ [International Commission of Jurists] took the view that the Court
should accept the possibility of member States’ responsibility for the
conduct of organs of international organisations of which they are
members. It considered that it would be unacceptable for violations
of basic rights to go unredressed merely because the perpetrator is an
international body established by the State, rather than the State itself.
States should not be allowed to escape their obligations by transferring
powers to international organisations. The ICJ submitted that this view
is in conformity with general public international law and compatible
with the existing Convention case law. The ICJ did not consider that
the doctrine of “equivalent protection” applied by the Commission
should be continued, as it is not clear how it operates in a number of
circumstances.145

(c) Other cases of responsibility for third-party
sovereign acts on the territory of member States
The question of responsibility for third-party sovereign acts on the territory of member States can also arise
in other contexts. Two constellations under which thirdparty action may be related to international organizations
are of particular relevance.
(i) European Community legal instruments
The first constellation concerns the effects of legal
instruments adopted by the European Community. One
question that arises here is that of member State responsibility for the application and implementation of
Community law. In 1994, for example, the Federal Court
of Justice of Germany (BGH) was called upon to adjudicate a case brought by a company against the Federal
Republic of Germany for loss resulting from the economic
embargo of Iraq.146 This embargo had been laid down in
a Community Council regulation. BGH—like the lower
instance—rejected the claims against Germany, because
143
Because the fine had in the meantime been quashed by the Court
of First Instance, the applicant could no longer claim to be a “victim of
a violation”, as required under article 34 of the European Convention
on Human Rights.
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See The Law, sects. A and C of the decision (footnote 139 above).
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Ibid., sect. C, para. 5.
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Entscheidungen des Bundesgerichtshofs in Zivilsachen (BGHZ),
1995, vol. 125, p. 27. See also Neue Juristische Wochenschrift
(NJW), 1994, No. 13, p. 858. The judgement of the previous instance
(Bonn Regional Court) is reproduced in Europäische Zeitschrift für
Wirtschaftsrecht (EuZW), 1992, No. 14, p. 455.
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the embargo was contained in European Community legislation with direct effect, for which the Community alone
bore responsibility. BGH thus rejected any responsibility
on the part of Germany by reason of membership or on
the basis of its voting behaviour within the Community.
It also considered the ordinance enacted in Germany to
implement the embargo and penalize violations thereof to
be purely declaratory in effect and incapable of attributing to Germany responsibility for any impairment of basic
rights potentially arising from the embargo. BGH thus
assumed that there is a strict division of liability between
the Community and member States—at least where
Community legislation with direct effect is involved.
Interestingly enough, in a similar case the European
Court of First Instance ruled that the Community was not
responsible for loss resulting from this embargo because
it was imposed under a Security Council resolution and
could thus not be attributed to the Community.147
The other side of the coin—the extent of European
Community responsibility for the implementation
of its legal instruments by national authorities—was
examined by the European Court of Justice in the 1986
Krohn case. A German company sued the European
Community for damages because the Federal Institute
for Agricultural Market Regulation had refused to grant
import licences on the instructions of the European
Commission. The Court held the claim to be admissible, because the challenged measure was attributable
to the Commission, not the Federal Institute. It thus
considered the national authority to be an “auxiliary”
of the Community for the purposes of Community
liability under article 288 (second paragraph) of the
Treaty establishing the European Community for damage caused by its institutions or servants in the performance of their duties, at least when they are acting
on an official instruction.148 More recent decisions go a
step further: they hold that for claims brought against
the Community for violation of official duty, it is normally sufficient for the Community to have (co-)caused
the injurious conduct of the national authority—as for
example in New Europe Consulting and Michael P.
Brown v. Commission of the European Communities in
1999. In this case, the European Commission had, by
sending a fax to the national authorities, caused the latter to exclude the applicant from a public tender under
the PHARE programme.149
(ii) Presence of foreign armed forces
The second constellation concerns the implications
of the presence of allied NATO forces on German soil.
The question of liability arises when members of such
147
European Court Reports, 1998–II, case T–184/95 (Dorsch Consult v. Council and Commission), in particular, p. 694, para. 74.
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Krohn & Co. v. Commission of the European Communities, case
175/84, Reports of Cases before the Court of Justice and the Court
of First Instance, 1986–2, p. 753. The claim was, however, dismissed
because the European Commission had not acted unlawfully.
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Case T–231/97, European Court Reports, 1999–II, in particular
paras. 29 et seq. Cf. ibid., 1994, p. I–4199, case C–146/91 (Koinopraxia
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Syn. PE (KYDEP) v. Council of the European Union and Commission
of the European Communities), paras. 19 et seq. See, for a similar ruling
and for a different approach, ibid., 1987, p. 3005, cases 89 and 91/86
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armed forces cause injury or damage in the exercise of
their duties. Provisions on liability are included in the
NATO Status-of-Forces Agreement; these have already
been discussed.150 As stated above, no liability is envisaged on the part of NATO itself. Damage to third parties
(private persons) is instead attributed equally to the relevant sending State and the receiving State pursuant to
article VIII, paragraph 5 (e) of the Agreement. If it cannot be determined whose forces caused the injury, all
member States concerned are equally liable (art. VIII,
para. 5 (e) (iii)). BGH has concluded from this provision that joint and several liability exists for such nonattributable injury, so that Germany can be sued in full
by private persons who have suffered such injury.151 It
has, however, already been remarked that these rules in
the Agreement are not based on responsibility by reason of NATO membership, but rather on responsibility
for one’s own actions. The procedural option of pursuing a claim against the receiving State also derives,
irrespectively of joint and several liability, from article
VIII, paragraph 5 (b) of the Agreement, according to
which the receiving State pays the compensation and
thereafter recoups its costs from the member States
concerned. This arrangement is likewise unrelated to
any idea of responsibility by reason of membership. It
is rather a pragmatic way of providing legal redress to
injured parties while respecting the immunity of the
allied States.152 The German case law affirming claims
against the Federal Republic of Germany on the basis
of the Agreement for damage caused during exercises
by allied armed forces153 cannot thus be viewed as evidence of member State responsibility for actions of an
international organization.
The jurisprudence of BGH on liability for damage
caused during manoeuvres must also be seen in this
light. The aforementioned provisions of article VIII,
paragraph 5, of the NATO Status-of-Forces Agreement
mean that in the first instance it is the Federal Republic
of Germany which is liable to third parties for damage
resulting from exercises or the presence of forces on
the territory, just as if its own forces were responsible
for the damage. BGH has expressly affirmed a liability
claim against Germany for damage caused by Belgian
troops in the course of their duty for precisely this
reason.154
The 1993 BGH decision (BGHZ, vol. 122, p. 363)
must also be viewed in the context of the joint and several
liability for non-attributable damage which, as described
above, is based on the principle of responsibility for one’s
own actions and not on membership. In this case, BGH
confirmed that a claim could be brought against the Federal
Republic of Germany based on its liability for the habitual
disregard of the time restrictions imposed on low-altitude
See section 1 (c) above.
BGH NJW, 1976, vol. 23, p. 1030; ibid, 1982, vol. 19, p. 1046;
BGHZ, 1994, vol. 122, p. 363.
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(art. 12, para. 2, of the Agreement).
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See, for example, the judgements of Oldenburg Higher Regional
Court in NJW, 1990, vol. 50, p. 3215; Aachen Regional Court in NJWRR, 1992, vol. 3, pp. 165 et seq., BGH in NJW-RR, 1989, vol. 11,
p. 673, and in NJW, 1991, vol. 22, pp. 1421 et seq.
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flying shown by the armed forces of the NATO partners.
The breach of duty and culpability were not found to lie
with the German authorizing bodies, but were identified as
being “on the part of those responsible within the NATO
armed forces”. BGH reasoned as follows:
Those responsible within the NATO armed forces for the conduct
of the individual military low-altitude flights thus have a duty to
the inhabitants of the low-flying areas to ensure that the flight times
scheduled for the sake of their health are indeed respected. Of course,
isolated failures to stay precisely within the allotted time slot for
low-altitude flight will not of itself impair their health. However, if
the NATO air forces display a serious disregard for the restrictions
imposed on military low-flying exercises, restrictions imposed out of
consideration for the health risks involved for the inhabitants of the
low-flying areas, the respondent Federal Republic of Germany will be
held liable under German law for a breach of official duty. Since, in
application of the principles of German law, they must have or acquire
the administrative and legal knowledge necessary for their duties
(court order of 15 June 1989—III ZR 96/88—BGH-Rechtsprechung
(BGHR) § 839 (1) first sentence of the Civil Code (BGB), judgement
13 (culpability), with further references), the members of the NATO
armed forces responsible for the military low-flying exercises are culpable if when conducting low-altitude exercises they do not respect
the time restrictions stipulated in the special authorization.155

In deciding to attribute responsibility to the Federal
Republic of Germany, BGH implicitly relied on the aforementioned provisions of the NATO Status-of-Forces
Agreement. An at best ancillary role may have also been
played by the fact that the Federal Republic has not—as
it has with respect to European Community regulations—
relinquished its ultimate legal responsibility for permitting exercises by the NATO units stationed in Germany.156
This being the case, it is logical not to discharge it from
liability for breaches of official duty.
In 1994, the Higher Administrative Court of RhinelandPalatinate ruled as follows:
[T]he Federal Republic of Germany bears legal responsibility for the
effect of noise pollution from low-altitude flights—at least in areas that
are particularly affected over a longer period—without any requirement
that the operation of aircraft by the Federal Armed Forces be distinguished from the operation of aircraft by NATO armed forces for the
purpose of identifying the potential violations.157

The fact that the plaintiff pursued his claims against
both parties did not tarnish the admissibility of his suit
based on the low-flying of Bundeswehr and NATO jet
planes, because:
[T]he mere circumstance that the respondent has by reason of international law no direct powers to intervene in the affairs of its NATO
partners, but is reliant on negotiation to secure compliance with the
German legal order, does not make it necessary to identify the individual contributory causal elements when analysing the breach of duty.
The plaintiffs’ applications as combined are admissible insofar as direct
forbearance is demanded of the respondent as regards the Bundeswehr
flights and insofar as it also has an obligation to negotiate so that the
further perpetrators cease or minimize the activities complained of, so
that the rights asserted by the plaintiffs are protected.158

Ibid., vol. 122, p. 363.
Articles 45, paragraph 1, and 46, paragraph 1, of the Agreement
to Supplement the NATO Status-of-Forces Agreement do give the allies
the right to conduct the necessary exercises, but only subject to the
approval of the competent German authorities.
157
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26, 112.
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When all is said and done, the case law does not suggest that the Federal Republic of Germany bears any
general responsibility for the actions of NATO or other
NATO members by reason of membership greater than
that set out in the provisions of the NATO Status-ofForces Agreement.
Indeed, the more recent rulings also accept that
liability exists on the basis of responsibility for one’s
own, even if possibly non-attributable, action, and not
by reason of membership of an organization. It can
therefore not be presumed that member States are liable for international organizations.
(d) Responsibility of troop-contributing nations in
United Nations operations
The United Nations has in certain cases assumed liability when damage or injury has resulted from United
Nations operations. Any compensation awarded is
ultimately paid by all States Members of the United
Nations through their financial contributions. The
general principle that the United Nations is liable for
damage caused by its officials in the course of their
duty was confirmed by ICJ in its advisory opinion
regarding Mr. Cumaraswamy.159
However, the attribution of liability is complicated
where military operations under United Nations auspices are involved, since the participating soldiers
are not direct employees of the United Nations but
belong to national contingents that are made available
to the United Nations by its Member States. The conditions under which contingents are made available
vary greatly, as does the practice regarding assumption
of responsibility for damage or injury by the United
Nations. On the whole, however, a pattern can be discerned in the practice of the United Nations: it has
assumed responsibility when command and control
genuinely lie with the United Nations. If the operational command remained with one or more Member
States, the United Nations did not recognize responsibility. The United Nations has, in general, assumed
responsibility for unauthorized official action by individual members of peacekeeping forces, but not for
their private acts.
As far as can be ascertained, claims have rarely been
asserted directly against the troop-contributing nations.
Although not directly under the umbrella of the
United Nations, the NATO Peace Implementation
Force (IFOR) and the Stabilization Force (SFOR) in
the former Yugoslavia are also of relevance in connection with the practice regarding the liability of troopcontributing nations. Both forces were established
as having independent international personality. The
sending States have taken it upon themselves to settle any claims for damages, at the same time, however,
disclaiming all legal liability.

159
I.C.J. Reports 1999 (see footnote 45 above), p. 88, para. 66. This
was, however, merely obiter dictum. The case was not about liability,
but about the immunity of all United Nations staff.
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(e) Responsibility for the NATO bombing of the Federal
Republic of Yugoslavia
On 29 April 1999, the Federal Republic of Yugoslavia
applied to ICJ in The Hague on the basis of article 73 of
the Rules of Court, with a request for the indication of provisional measures against 10 States members of NATO,
including Germany (the Legality of Use of Force case).160
This request was rejected by the Court on 2 June 1999
because it lacked prima facie jurisdiction, in particular
on the basis of the Convention on the Prevention and
Punishment of the Crime of Genocide. The problem of
attributing responsibility to NATO or the member States
was not touched upon. ICJ rejected the entire application
in its judgment of 15 December 2004, finding that it had
no jurisdiction to entertain the claims.161
In its written and oral submissions, Germany focused
on questions of admissibility and, in particular, on the
issue of jurisdiction. The problem of whether and to
what extent Germany could be held liable for the NATO
air strikes was not directly addressed. In its written preliminary objections, Germany rejected the idea that the
actions of international organizations could be generally
attributed to their member States. In paragraph 3.45 of
its preliminary objections, it stated that there could be no
joint responsibility on the part of all NATO members for
the alleged genocide caused by the air strikes, but rather
all of the elements of the supposed crime—in particular
the subjective elements—must be proven for each of the
respondent States: “Each one of the respondents must be
treated according to its own record.”162
In paragraph 3.66 of the preliminary objections, it was
emphasized that the United Nations itself bears primary
responsibility for all acts (and omissions) committed subsequent to the establishment of the Kosovo Force (KFOR)
on the basis of Security Council resolution 1244 (1999),
and that Germany was thus the wrong addressee for the
claim. The Federal Republic of Yugoslavia was, in particular, reprimanded in paragraph 3.68 for not producing
any indication that German personnel were involved in
the disputed KFOR actions.163
The European Court of Human Rights has also been
seized of a case related to the air strikes. In Bankovič
and others v. Belgium and others,164 victims and relatives
brought a case against the States members of NATO on
the basis of an air strike on a broadcasting facility, on
23 April 1999. Germany and the other States contested
the jurisdiction of the Court, since Yugoslavia was outside the area of application of the European Convention
on Human Rights (art. 1) because it had not exercised any
legal authority over the territory. The Court upheld this
160
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view and dismissed the complaint as inadmissible. The
question of the responsibility of the member States for
acts of an international organization was not examined.165
The Bonn Regional Court was also called upon to adjudicate a similar claim for damages.166 On 30 May 1999 NATO
bombed a bridge in Serbia; during this air strike several civilians were wounded or lost their lives. Some of those injured
and relatives of the deceased brought a claim against the
Federal Republic of Germany for damages before the Court
in Bonn. The Court dismissed the action on the basis that no
actionable individual claims of this kind can be derived from
international law, except under special conventional regimes,
such as that provided by the European Convention for the
Protection of Human Rights and Fundamental Freedoms,
and because the German law of State responsibility is
not applicable in cases of armed conflict. The question of
whether Germany is responsible at all for NATO actions was
not addressed. It would have given rise to considerable difficulties for the plaintiffs, since no German units participated
directly in the attack in question.
3.

Final observations

The above analysis of conventions and case law suggests that the responsibility of international organizations
is distinct from that of their member States.
The federal Government has to date advocated the
principle of separate responsibility before the European
Commission of Human Rights (M & Co.), the European
Court of Human Rights (Senator Lines)167 and ICJ
(Legality of Use of Force) and has rejected responsibility
by reason of membership for measures taken by the
European Community, NATO and the United Nations.
These statements do not, however, refer to the case
where German sovereign organs, in particular German
armed forces, themselves committed, under the auspices
of one of these international organizations, an act giving
rise to liability. In such cases, Germany has, in the framework of SFOR and IFOR missions, settled any claims
for damages without, however, recognizing any legal
obligations.
The Federal Court of Justice of Germany has presumed that there is a strict division of liability between
the European Community and its member States in cases
involving directly applicable Community law. Its judgements on Germany’s liability for damage caused by NATO
forces during exercises is, on the other hand, based on the
special nature of the NATO Status-of-Forces Agreement
and does not permit generalization.
The overall trend in German State practice is to
deny State responsibility for the actions of international
organizations.
Expressly stated by the Court in paragraph 83 (ibid.).
Order of the First Civil Chamber of 10 December 2003 (Az.I O
361/02), printed in NJW, 2004, vol. 8, pp. 525 et seq.
167
Germany’s submissions are not printed separately in the decision.
Rather, the submissions of all the respondent States are summarized
together. These arguments were apparently made by all the respondent
States, that is, including Germany.
165
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Annex

LIST OF ATTACHMENTS TO THE COMMENTS AND OBSERVATIONS RECEIVED
FROM GOVERNMENTS AND INTERNATIONAL ORGANIZATIONS*
Germany
• Index of documents, agreements and court decisions on the topic of responsibility of international organizations
International Criminal Police Organization
• Basic Legal Documents of the International Criminal Police Organization (INTERPOL)
• Staff Manual of INTERPOL
• Annual reports of the INTERPOL Commission on the Control of Files (2002 and 2003)
World Intellectual Property Organization
• Contracting Parties or Signatories to Treaties Administered by WIPO, WIPO document 423 (15 January 2005)
*
The attachments to the comments and observations received from Governments and international organizations are on file with the Codification
Division of the United Nations Office of Legal Affairs and available for consultation.
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PART ONE
Introduction
1. At the fifty-sixth session of the International Law
Commission in 2004, the Special Rapporteur presented
his second report on shared natural resources1 (providing
a general framework and six preliminary draft articles on
transboundary aquifers and aquifer systems. The Commission considered that report at its meetings, held on 12, 13
and 14 May 2004, respectively.2 At its 2797th meeting, the
Commission established an open-ended Working Group
on transboundary groundwaters, which held three meetings to consider the draft articles proposed in the report.
The Working Group also had two informal briefings by
experts on groundwaters, organized by UNESCO3 and an
informal meeting with members of the Water Resource
Committee of the International Law Association. The
Sixth Committee of the General Assembly of the United
Nations considered the parts of the report of the Commission4 related to this topic on 5, 8 and 9 November 2004.5
2. The Special Rapporteur believes that the approach
which he adopted in his second report on shared natural
resources has received general support both in the Commission and in the General Assembly. Accordingly, in the
present report, he proposes a complete set of draft articles
1
Yearbook … 2004, vol. II (Part One), document A/CN.4/539 and
Add.1.
2
Ibid., vol. I, 2797–2799th meetings.
3
The briefings were conducted by experts from ECE, UNESCO,
FAO and the International Association of Hydrogeologists (IAH).
4
Yearbook … 2004, vol. II (Part Two), paras. 26–28 and 73–142.
5
Official Records of the General Assembly, Fifty-ninth Session,
Sixth Committee, 21st–23rd meetings and 25th meeting.

for a convention on the law of transboundary aquifers,
taking into account comments and suggestions previously
offered in the Commission and the Sixth Committee. In
order to limit the length of the report, explanations of
draft articles are concise. Important references to State
practice and international instruments will be provided in
the present report and further data will be made available
to the members of the Commission at the time of deliberation on the report. The Special Rapporteur would like
to reiterate that, although the proposals are presented in
the form of draft articles of a convention, this does not
prejudge their final form. In his view, a discussion on their
final form should preferably be held once the substance
has been more or less agreed upon.
3. In preparing the present report, the Special Rapporteur
has continued to receive valuable support from the group
of experts organized under the auspices of the UNESCOInternational Hydrological Programme, in the framework
of its Internationally Shared Aquifer Resources Management project, and from expert members of the Study Group
on Shared Natural Resources, established by the Ministry
of Foreign Affairs of Japan. Aware of the problem of the
scarcity of State practice and legal instruments in this area,
the Special Rapporteur is making an effort to collect such
materials. Furthermore, the replies from Governments and
relevant international organizations to the questionnaire
prepared by the Commission6 will facilitate the preparation of the study of this topic.
6

Yearbook … 2004, vol. II (Part Two), paras. 26–28 and 81.
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Chapter I
Preamble
4. The need to have an explicit reference to General
Assembly resolution 1803 (XVII) of 14 December 1962
on permanent sovereignty over natural resources in the
preamble to the draft articles was advocated particularly
by those delegations that are of the opinion that water
resources belong to the States in which they are located
and are subject to the exclusive sovereignty of those

States. The Special Rapporteur recognizes the sensitivity
of the question and is willing to include such a reference
in the preamble. However, in accordance with the general
practice of the Commission, he prefers to postpone the
formulation of the preamble until after the substantive
draft articles have been agreed upon and all factors to be
incorporated in the preamble are known.

Chapter II
Scope
5. The proposed draft article on the scope of the draft
convention reads as follows:
“Article 1. Scope of the present Convention
“The present Convention applies to:
“(a) Utilization of transboundary aquifers and
aquifer systems;
“(b) Other activities that have or are likely to have
an impact upon those aquifers and aquifer systems;
“(c) Measures of protection, preservation and
management of those aquifers and aquifer systems.”
6. This draft article has been reformulated to take
into account the suggestion to clarify further the three different categories of activities to be covered by the draft
convention. It does not alter the substance proposed in
the second report on shared natural resources. Thus, only

transboundary aquifers and aquifer systems are covered
by the convention, and domestic aquifers and aquifer
systems are excluded from its scope. Even if a domestic aquifer or aquifer system is linked to an international
watercourse in the territory of a State where such an aquifer or aquifer system is located, it would fall outside the
scope of the convention. However, it may well be covered
by the Convention on the Law of the Non-navigational
Uses of International Watercourses (hereinafter the 1997
Watercourses Convention). Subparagraph (a) of this article relates to the utilization of transboundary aquifers and
aquifer systems by the aquifer States in which they are
located, in the absence of an agreement that allows other
States to do so. The activities and measures referred to
in subparagraphs (b)–(c) may, in exceptional situations, be
carried out by non-aquifer States and outside the territories
of aquifer States. The extent of such exceptional situations
is to be clarified in the relevant articles. The term “impact”
used in subparagraph (b) should be construed as a wider
concept than “harm”.

Chapter III
Definition
7. The proposed draft article on definition reads as
follows:
“Article 2. Use of terms
“For the purposes of the present Convention:
“(a) ‘Aquifer’ means a permeable [water-bearing]
geological formation underlain by a less permeable
layer and the water contained in the saturated zone of
the formation;
“(b) ‘Aquifer system’ means a series of more than
two aquifers [, each associated with specific geological
formations,] that are hydraulically connected;
“(c) ‘Transboundary aquifer’ or ‘transboundary
aquifer system’ means, respectively, an aquifer or
aquifer system, parts of which are situated in different
States;

“(d) ‘Aquifer State’ means a State Party to the present Convention in whose territory any part of a transboundary aquifer or aquifer system is situated;
“(e) ‘Recharging aquifer’ means an aquifer that
receives a non-negligible amount of contemporary
water recharge;
“(f) ‘Non-recharging aquifer’ means an aquifer
that receives a negligible amount of contemporary
water recharge.”
8. The definition of an aquifer in subparagraph (a) has
been reformulated to meet the concerns expressed. A precise description of the two elements of which an aquifer consists is offered. One element is the underground
formation which functions as a container for water. The
other element is the water contained therein and which is
extractable. The term “rock formation” used in the second
report on shared natural resources is susceptible to the
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interpretation that the formation is made up of hard and
solid rock. In order to clarify that the formation can consist not only of rock in common usage but also of other
materials, the term “geological formation” has been opted
for. A geological formation consists of naturally occurring materials, either consolidated or unconsolidated,
such as rock, gravel and sand. The permeability of the
underlying layer is less (lower) than that of the geological
formation in the aquifer. A permeable geological formation has pores that permit liquids or gases to pass through.
As we are currently dealing only with water and not with
oil or gas, a modifier, “water-bearing”, is inserted before
the words “geological formation”. However, the modifier could be suppressed as it is obvious from the context
that no other resource than water is being dealt with. Furthermore, the definition is limited to the water contained
in the saturated zone of the aquifer since only that water
is extractable. The water above the saturated zone in the
aquifer, like the water outside the aquifer, is in the form of
vapour and cannot be extracted. The original formulation
used in the second report, “capable of yielding exploitable quantities of water”,7 was intended to describe this
situation. However, the Special Rapporteur has decided
not to use the term “exploitable” as it invited controversy
over the question whether it is exploitable technically or
economically and whether it is exploitable at present or
also in the future.
9. Subparagraphs (b)–(d) remain unchanged in substance. Previously, the legal fiction that an aquifer system
also includes a single aquifer was employed for the sake
of economy. It caused some confusion and accordingly an
aquifer system is now defined as a series of more than two
aquifers. The necessary corrections resulting from this
change have been made in all the draft articles. In subparagraph (b), the expression “each associated with specific
geological formations” has been inserted to indicate that
7

Yearbook … 2004 (see footnote 1 above), para. 16.
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an aquifer system could consist of aquifers not only of
the same geological formations but also of different geological formations. However, from a legal point of view,
this phrase does not add or detract anything and could
be suppressed. The view was expressed that the concept
“transboundary” must be defined. At present, the term is
always used in conjunction with aquifer in the proposed
draft articles. Accordingly, the Special Rapporteur feels
that the definition of “transboundary aquifer” and “transboundary aquifer system” in subparagraph (c) would suffice. If, however, the term “transboundary” were to be
used in other contexts, such as transboundary harm, a
definition would be required.
10. The definitions of recharging and non-recharging
aquifers became necessary because, pursuant to draft
article 5, different rules will apply to each category of
aquifer. The water in a recharging aquifer is a renewable
resource and the water in a non-recharging aquifer is a
non-renewable resource. In reality, practically all aquifers may receive some recharge of water since absolutely
impermeable underground layers may not exist. However,
if such recharge is negligible from the point of view of
the management of aquifers, the water in those aquifers
must be treated as a non-renewable resource. An absolute criterion for negligibility does not exist since it would
depend on the size of the aquifer and the quantity of the
water contained therein. Furthermore, there should be no
gap or overlap between recharging and non-recharging
aquifers. Therefore, the Special Rapporteur has used the
term “non-negligible” in subparagraph (e). Groundwater
experts maintain that, in defining two categories of aquifers, recharge must be limited to natural recharge. The
Special Rapporteur, however, feels that when an aquifer
is capable of receiving artificial recharge, or is in fact
receiving such recharge, that aquifer should be classified
as a recharging aquifer for the purpose of implementation
of the provisions of the draft convention.

Chapter IV
Bilateral and regional arrangements
11. The proposed draft article on bilateral and regional
arrangements reads as follows:

when such arrangements are likely to prejudice their
positions vis-à-vis that aquifer or aquifer system.

“Article 3. Bilateral and regional arrangements

“2. Parties to an arrangement referred to in paragraph 1 shall consider harmonizing such arrangement
with the basic principles of the present Convention.
Where those parties consider that adjustment in application of the provisions of the present Convention is
required because of the characteristics and special
uses of a particular aquifer or aquifer system, they
shall consult with a view to negotiating in good faith
for the purpose of concluding an arrangement beneficial to all the parties.

“1. For the purpose of managing a particular transboundary aquifer or aquifer system, aquifer States
in whose territories such an aquifer or aquifer system
is located are encouraged to enter into a bilateral or
regional arrangement among themselves. Such arrangement may be entered into with respect to an entire
aquifer or aquifer system or any part thereof or a particular project, programme or use except insofar as the
arrangement adversely affects, to a significant extent,
the use by one or more other aquifer States of the water
in that aquifer or aquifer system, without their express
consent. Any State in whose territory such an aquifer
or aquifer system is located is entitled to participate in
the negotiation and to become a party to arrangements

“3. In the absence of an agreement to the contrary, the present Convention applies to the aquifer or
aquifer system referred to in paragraph 1 only to the
extent that its provisions are compatible with those of
the arrangement referred to in the same paragraph.”
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12. The importance of bilateral or regional arrangements that take due account of the historical, political,
social and economic characteristics of the region and of
the specific conditions of the aquifer or aquifer system has
been stressed by many members of the Commission as
well as by delegations in the Sixth Committee. The Special Rapporteur recognizes its importance and proposes
this new draft article. Paragraph 1 calls upon aquifer
States to cooperate among themselves to enter into bilateral or regional arrangements for the purpose of managing
a particular transboundary aquifer or aquifer system. The
concept of reserving the matter to the group of aquifer
States concerned with a particular aquifer is based on the
principles set forth in articles 118 (Co-operation of States
in the conservation and management of living resources)
and 197 (Co-operation on a global or regional basis) of
the United Nations Convention on the Law of the Sea. It
also corresponds to the watercourse agreements provided
for in article 3 of the 1997 Watercourses Convention.
In the case of surface watercourses, numerous bilateral
and regional agreements have been concluded. However, in the case of groundwaters, such international collective measures are still in an embryonic stage and the

framework for cooperation remains to be properly developed. Therefore, the Special Rapporteur has opted for the
term “arrangement” instead of “agreement”. This paragraph also provides that the States concerned should have
equal opportunity to participate in such arrangements.
13. Paragraph 2 tries to define the relationship between
such bilateral and regional arrangements and the draft
convention. The convention is deemed to be a framework
convention and aquifer States are expected to respect the
basic principles stipulated therein in formulating such
arrangements. However, they are authorized to depart
from these principles if the special characteristics of a
particular aquifer require certain adjustments, but such
departure should not result in inequitable outcomes
among the States concerned. This paragraph is based
upon article 3, paragraphs 2 and 5, of the 1997 Watercourses Convention.
14. Paragraph 3 specifies that bilateral and regional
arrangements take priority, as lex specialis, over the draft
convention.

Chapter V
Relation to other conventions
15. The proposed draft article on the relation to other
conventions and international agreements reads as
follows:
“Article 4. Relation to other conventions and
international agreements
“1. When the States Parties to the present
Convention are parties also to the Convention on the
Law of the Non-navigational Uses of International
Watercourses, the provisions of the latter concerning
transboundary aquifers or aquifer systems apply only
to the extent that they are compatible with those of the
present Convention.
“2. The present Convention shall not alter the
rights and obligations of the States Parties which arise
from other agreements compatible with the present
Convention and which do not affect the enjoyment by
other States Parties of their rights or the performance
of their obligations under the present Convention.”
16. As explained in the second report on shared natural
resources, the draft convention is intended to cover all
transboundary aquifers and aquifer systems regardless of
whether or not they are related to surface waters.8 This
would result in the dual applicability of the draft convention and the 1997 Watercourses Convention for those
aquifers and aquifer systems that constitute, by virtue of
their physical relationship, a unitary whole with systems
of surface waters. Paragraph 1 addresses this situation. As
long as the provisions of the two conventions are compatible, the problem of dual applicability would not arise.
Should, however, a conflict between the two arise, the
8

Ibid., para. 14.

provisions of the present draft convention would prevail,
since the 1997 Convention was essentially designed to
regulate surface waters. Thus, its relevance to groundwaters is rather peripheral. In the light of the fact that the
1997 Convention is most relevant and a sort of precursor
to the draft convention, it has been specifically mentioned
in this paragraph.
17. Paragraph 2 is intended to define the relationship
between the draft convention and other conventions and
international agreements that regulate matters other than
groundwaters, but which may have some limited application in this area. An example is the Convention on
the Protection and Use of Transboundary Watercourses
and International Lakes, concluded under the auspices
of ECE. Another example is article 194 of the United
Nations Convention on the Law of the Sea (Measures
to prevent, reduce and control pollution of the marine
environment) and, in particular, its paragraph 3 (a), concerning pollution of land-based sources. Many environmental agreements may also be relevant. If the provisions of the present draft convention and those of other
conventions and international agreements are compatible, no problem would arise. If, on the other hand, there
is a conflict between the draft convention and another
convention or international agreement, it would not be
appropriate to stipulate a general rule of priority such
as the one set forth in paragraph 1. A decision of such
priority would be possible only when the content of
the relevant provisions are fully known. Accordingly,
the Special Rapporteur has based this paragraph on
article 311 (Relation to other conventions and international agreements), paragraph 2, of the United Nations
Convention.
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Chapter VI
Equitable and reasonable utilization
18. The proposed draft article on equitable and reasonable utilization reads as follows:
“Article 5. Equitable and reasonable utilization
“1. Aquifer States shall, in their respective territories, utilize a transboundary aquifer or aquifer system
in a manner such that the benefits to be derived from
such utilization shall accrue equitably to the aquifer
States concerned.
“2. Aquifer States shall, in their respective territories, utilize a transboundary aquifer or aquifer system
in a reasonable manner and, in particular:
“(a) With respect to a recharging transboundary
aquifer or aquifer system, shall take into account the
sustainability of such aquifer or aquifer system and
shall not impair the utilization and functions of such
aquifer or aquifer system;
“(b) With respect to a non-recharging transboundary aquifer or aquifer system, shall aim to
maximize the long-term benefits derived from the use
of the water contained therein. They are encouraged to
establish a development plan for such aquifer or aquifer system, taking into account the agreed lifespan of
such aquifer or aquifer system as well as future needs
of and alternative water sources for the aquifer States.
“3. In the application of paragraphs 1 and 2,
aquifer States concerned shall, when the need arises,
enter into consultation in a spirit of cooperation.”
19. States have sovereign rights over the natural
resources located within their jurisdiction and aquifer
States are entitled to utilize aquifers and aquifer systems
within their territories. It is needless to say that such rights
should not be absolute and unlimited. However, the rights
of aquifer States are expressed in this draft article in a
positive form. The obligations of aquifer States are to be
stipulated in articles 7 and after. The rights and obligations of aquifer States should not be confused and must be
dealt with separately in different articles, though a proper
balance between the rights and obligations must be maintained. The corresponding article 5 of the 1997 Watercourses Convention defines such rights of watercourse
States as the right of “equitable utilization” vis-à-vis other
watercourse States, on the one hand, and the right of “reasonable utilization” vis-à-vis watercourse resources, on
the other hand. Those two principles are often cited in
various international instruments dealing with shared and
renewable natural resources. As explained in the second
report on shared natural resources,9 the Special Rapporteur was not able at that time to propose a draft article, as
he was not certain whether the principle of “equitable utilization” could be acceptable to those many aquifer States
that opposed the concept of shared natural resources for
groundwaters and whether the principle of “reasonable
9

Ibid., para. 21.

utilization”, which is equivalent to “sustainable utilization”, could be applied to non-renewable water resources
contained in many aquifers.
20. Both the principles of “equitable utilization” and
“reasonable utilization” have been incorporated into
draft article 5. The Special Rapporteur made the decision
to include them in the light of the fact that they had not
been objected to and had received some support during
the discussions in the Commission and the Sixth Committee. The principle of “equitable utilization” provided
for in paragraph 1 means the equitable allocation of
benefits to be derived from aquifers among the aquifer
States concerned. It is, in a sense, an abstract principle.
Its implementation must be left to the States concerned
and be realized through consultations in good faith among
themselves, taking into account the relevant factors listed
in article 6.
21. The principle of “reasonable utilization”, provided
for in paragraph 2, relates to the proper management of
groundwaters. For renewable natural resources, this principle is well established and is also expressed in other
terms, such as “optimal utilization” and “sustainable utilization”. It means that the renewable natural resource must
be kept at the level that would provide the maximum sustainable yield (MSY). For marine living resources, article
119, paragraph 1 (a), of the United Nations Convention
on the Law of the Sea and almost all fishery agreements
uphold the MSY principle. The size of a particular fish
stock is kept at the level where the maximum annual catch
is possible year after year. Such a level could be determined scientifically by studying the population dynamics of the fish stock. With regard to the renewable water
resource of watercourses, no such precise description of
this reasonable, optimal or sustainable utilization principle exists. However, it can be presumed that extraction of
water is permitted up to the amount of water recharge to
the watercourse so that the total quantity of the water in
the watercourse remains stable.
22. Paragraph 2 (a) deals with a recharging aquifer.
The water contained in a recharging aquifer is a renewable resource. However, it cannot be compared with the
renewable water resource of surface watercourses. In most
cases, the quantity of contemporary water recharge into
an aquifer constitutes only a fraction of the main body of
water therein, which has been kept there for hundreds and
thousands of years. If a strict rule of sustainable utilization were imposed and the amount of extraction of water
limited to that of the current water recharge, it would in
reality deny aquifer States the right to utilize the valuable water resource, accumulated over the years, in the
aquifer. Accordingly, as currently phrased, the paragraph
provides that the aquifer be kept in a condition to maintain
its function, but it does not impose a strict rule of sustainable use. Paragraph 2 (b) deals with a non-recharging
aquifer. The water contained therein is a non-renewable
resource. In this case, the principle of sustainable utilization does not apply since any extraction of water in such
an aquifer depletes the resource and in the end destroys
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the aquifer. However, the concept of reasonable utilization should still be viable. In the final analysis, it is for
the aquifer States concerned to decide how to utilize this
non-renewable resource. Aquifer States should establish
a proper development plan for the benefit of both present
and future generations.
23. The proposed draft article on factors relevant to
equitable and reasonable utilization reads as follows:
“Article 6. Factors relevant to equitable
and reasonable utilization
“1. Utilization of a transboundary aquifer or aquifer system in an equitable and reasonable manner within
the meaning of article 5 requires taking into account all
relevant factors and circumstances, including:
“(a) The natural condition of the aquifer or aquifer
system;
“(b) The social and economic needs of the aquifer
States concerned;
“(c) The population dependent on the aquifer or
aquifer system in each aquifer State;
“(d) The effects of the utilization of the aquifer or
aquifer system in one aquifer State on other aquifer
States concerned;
“(e) The existing and potential utilization of the
aquifer or aquifer system;

“(f) The development, protection and conservation
of the aquifer or aquifer system and the costs of measures to be taken to that effect;
“(g) The availability of alternatives, of comparable
value, to a particular existing and planned utilization
of the aquifer or aquifer system.
“2. The weight to be given to each factor is to be
determined by its importance in comparison with that
of other relevant factors. In determining what is reasonable and equitable utilization, all relevant factors
are to be considered together and conclusion reached
on the basis of the whole.”
24. The rules of equitable and reasonable utilization in
draft article 5 are general and flexible. The purpose of
article 6 is to provide a list, not necessarily exhaustive,
of relevant factors and circumstances which should be
taken into account in the assessment of what constitutes
equitable and reasonable utilization in a specific case.
This article mirrors article 6 of the 1997 Watercourses
Convention almost word for word. However, paragraph 1 (a) departs from it by referring to the “natural
condition” of an aquifer and not listing the natural factors. The rationale behind this is that natural factors
should be taken into account, not one by one, but as the
characteristics of the aquifer. An indicative list of these
natural factors is found in article 9 (data and information
to be exchanged), paragraph 1, and in article 10 (parameters to be monitored), paragraph 1.

Chapter VII
Obligation not to cause harm
25. The proposed draft article on the obligation not to
cause harm reads as follows:
“Article 7. Obligation not to cause harm
“1. Aquifer States shall, in utilizing a transboundary aquifer or aquifer system in their territories, take
all appropriate measures to prevent the causing of
significant harm to other aquifer States.
“2. Aquifer States shall, in undertaking other
activities in their territories that have or are likely to
have an impact on a transboundary aquifer or aquifer
system, take all appropriate measures to prevent the
causing of significant harm through that aquifer or
aquifer system to other aquifer States.
“3. Where significant harm nevertheless is caused
to another aquifer State, the aquifer States whose
activities cause such harm shall, in the absence of
agreement to such activities, take all appropriate
measures, having due regard for the provisions of articles 5 and 6, in consultation with the affected State to
eliminate or mitigate such harm and, where appropriate, to discuss the question of compensation.”
26. Except for some editorial changes, the substance of
the draft article remains unchanged from the one proposed

in the second report on shared natural resources. The
debate continues on whether the threshold of “significant
harm” is appropriate for the fragile natural resource of
groundwaters. As fully explained in the Special Rapporteur’s summing up of the debate on his second report in
the Commission10 and in view of the established position
of the Commission on this subject, he continues to hold
the view that it would be better to retain this threshold.
With regard to paragraph 3 of the draft article, the delegation of an aquifer State considered that the treatment
of liability in this paragraph was unacceptable. Another
delegation pointed out that the issue of liability in relation to the question of compensation could be dealt with
under the topic “international liability”. Article 7, paragraph 2, of the 1997 Watercourses Convention contains
the same provision and was proposed by the Commission
based on existing State practice.11 The paragraph was not
contested and was adopted by consensus in the General
Assembly. The objective of the paragraph is to address
the question of ex post facto prevention (prevention after
the harm is caused). Compensation is only referred to as a
question that may be discussed. The Special Rapporteur is
in agreement with the view that it would be preferable to
deal with the issue of liability in another forum.
10
11

Ibid., vol. II (Part Two), para. 153.
Yearbook … 1994, vol. II (Part Two), p. 105, footnote 244.
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Chapter VIII
Obligation to cooperate
27. The proposed draft articles on a general obligation
to cooperate and on the exchange data and information
read as follows:
“Article 8. General obligation to cooperate
“1. Aquifer States shall cooperate on the basis
of sovereign equality, territorial integrity, mutual
benefit and good faith in order to attain reasonable
utilization and adequate protection of a transboundary aquifer or aquifer system.
“2. In determining the manner of such cooperation, aquifer States are encouraged to establish joint
mechanisms or commissions, as deemed necessary
by them, to facilitate cooperation on relevant measures and procedures in the light of experience gained
through cooperation in existing joint mechanisms and
commissions in various regions.

“2. In the light of uncertainty about the nature
and extent of some transboundary aquifer or aquifer
systems, aquifer States shall employ their best efforts
to collect and generate, in accordance with currently
available practice and standards, individually or jointly
and, where appropriate, together with or through international organizations, new data and information to
identify the aquifer or aquifer systems more completely.
“3. If an aquifer State is requested by another
aquifer State to provide data and information that is
not readily available, it shall employ its best efforts to
comply with the request, but may condition its compliance upon payment by the requesting State of the
reasonable costs of collecting and, where appropriate,
processing such data or information.

“Article 9. Regular exchange of data and information

“4. Aquifer States shall employ their best efforts
to collect and, where appropriate, to process data and
information in a manner that facilitates its utilization by
the other aquifer States to which it is communicated.”

“1. Pursuant to article 8, aquifer States shall, on
a regular basis, exchange readily available data and
information on the condition of the transboundary
aquifer or aquifer system, in particular that of a geological, hydrogeological, hydrological, meteorological
and ecological nature and related to the hydrochemistry of the aquifer or aquifer system, as well as related
forecasts.

28. Except for the change of “appropriate utilization”
to “reasonable utilization” in draft article 8, paragraph 1,
these two draft articles remain as they were in the second report on shared natural resources. It is presumed that
these articles would be acceptable as they have attracted
no comments. With respect to article 9, the data and information to be exchanged include not only raw statistics but
also results of research and analysis.

Chapter IX
Monitoring
29. A new draft article on monitoring is proposed and
reads as follows:
“Article 10. Monitoring
“For the purpose of being well acquainted with
the conditions of a transboundary aquifer or aquifer
system:
“1. Aquifer States shall agree on harmonized standards and methodology for monitoring a transboundary aquifer or aquifer system. They shall identify key
parameters that they will monitor based on an agreed
conceptual model of the aquifer or aquifer system. These
parameters shall include extent, geometry, flow path,
hydrostatic pressure distribution, quantities of flow and
hydrochemistry of the aquifer or aquifer system.
“2. Aquifer States shall undertake to monitor such parameters referred to in paragraph 1 and
shall, wherever possible, carry out these monitoring
activities jointly among themselves and in collaboration with the competent international organizations.
Where, however, monitoring activities are not carried
out jointly, aquifer States shall exchange the monitored data.”

30. There is an increasing practice to provide for the monitoring of the management of groundwaters. Arrangements
have been established for aquifers, such as the Nubian Sandstone Aquifer System, the Carpathians in Eastern Europe,
the Danube River Basin, the Sava River Basin in the Balkans and the Lake Victoria Basin. ECE has also included
provisions on monitoring in its Charter on ground-water
management12 as well as in its Guidelines on Monitoring and
Assessment of Transboundary Groundwaters.13 The purpose
of monitoring is to gain basic knowledge of the specific aquifer, which offers an essential basis for proper management
of that aquifer. In order to make the monitored data compatible and easily usable by other aquifer States concerned,
the key parameters to be monitored must be selected on the
basis of a conceptual model of the aquifer, agreed upon by
the States concerned. The conceptual model provides information on the characteristics of the aquifer and its functioning. It includes a thorough hydrogeological evaluation of the
various types of geological materials present in the aquifer.
It also includes the illustration of the aquifer and its regional
flow, the formulation of the water balance, the identification
of recharge and discharge data, and the determination of the
aquifer boundaries and its permeability and storage.
12
13

United Nations publication, Sales No. E.89.II.E.21.
MP.WAT/2000/9, annex.
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Chapter X
Relationship between different kinds of utilization
31. The proposed draft article on the relationship
between different kinds of utilization of aquifers remains
unchanged from the second report on shared natural
resources, except for some editorial corrections, and reads
as follows:
“Article 11. Relationship between different kinds
of utilization

“1. In the absence of agreement or custom to the contrary, no utilization of a transboundary aquifer or aquifer system enjoys inherent priority over other utilization.
“2. In the event of a conflict between utilization
of a transboundary aquifer or aquifer system, it shall
be resolved with special regard being given to the
requirements of vital human needs.”

Chapter XI
Protection, preservation and management
32. Four draft articles are proposed for part III, entitled
“Protection, preservation and management”. Three draft
articles on protection and preservation of aquifers precede
an article on management. Protection and preservation of
an aquifer are prerequisites for the equitable and reasonable utilization of such an aquifer. The proposed three draft
articles read as follows:
“Article 12. Protection and preservation of ecosystems
“Aquifer States shall protect and preserve ecosystems within a transboundary aquifer or aquifer
system. They shall also ensure adequate quality and
sufficient quantity of discharge water to protect and
preserve outside ecosystems dependent on the aquifer
or aquifer system.
“Article 13. Protection of recharge and
discharge zones
“1. Aquifer States shall identify recharge zones of
a transboundary aquifer or aquifer system and, within
these zones, shall take special measures to minimize
detrimental impacts on the recharge process and also
take all measures to prevent pollutants from entering
the aquifer or aquifer system.
“2. Aquifer States shall identify discharge zones of
a transboundary aquifer or aquifer system and, within
these zones, shall take special measures to minimize
detrimental impacts on the discharge process.
“3. When such recharge or discharge zones are
located in the territories of States other than aquifer
States, aquifer States should seek the cooperation of
the former States to protect these zones.
“Article 14. Prevention, reduction and control
of pollution
“Aquifer States shall, individually and, where
appropriate, jointly, prevent, reduce and control the
pollution of a transboundary aquifer or aquifer system
that may cause significant harm to other aquifer States
or to their environment. In the light of uncertainty

about the nature and extent of some transboundary
aquifers or aquifer systems, aquifer States are encouraged to take a precautionary approach.”
33. These three draft articles should not be construed
as environmental protection provisions. The objectives of
the articles are not to protect and preserve aquifers for the
sake of aquifers, but to protect and preserve them so that
humankind can utilize the precious water resources contained therein. Article 12 obliges aquifer States to protect
and preserve ecosystems inside aquifers as well as ecosystems outside aquifers, dependent on the aquifers. The
term “ecosystem” is more precise than the concept “environment surrounding aquifers”. Article 13 deals with the
protection and preservation of recharge and discharge
zones of aquifers. These zones are outside the aquifers as
defined in article 2 (a). However, preventive measures are
still required in order not to pollute aquifers or impair their
normal function. Where there are artificial facilities for
recharge or discharge, such facilities will also be covered
by this article. When a recharge or discharge zone is located
outside the territories of aquifer States and in non-aquifer
States, it would be difficult to place any obligation on such
non-aquifer States as they do not benefit from the aquifers. Thus, article 13, paragraph 3, requests their voluntary
cooperation. Article 14 deals with the problem of pollution
of aquifers. It is conceivable that an aquifer State could pollute a transboundary aquifer, but not cause significant harm
to other aquifer States or their environment. This could
occur where the pollution remains in the original State over
a long period of time, or where other States are not presently utilizing the aquifer and where their environment is
not reliant on it. This situation might be covered to some
extent by the expression “the pollution … that may cause
…”. As a lengthy process is often required to discover pollution and to determine its causal link, as well as to remove
it, groundwater scientists strongly favour the application of
the precautionary principle. While the Special Rapporteur
is sympathetic to this position, he is of the view that the
precautionary principle has not yet developed as a rule of
general international law. Accordingly, in this article, he
has adopted the term “precautionary approach”.
34. The proposed draft article on management reads as
follows:
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“Article 15. Management
“Aquifer States shall undertake to establish plans
and implement these plans for the proper management
of a transboundary aquifer or aquifer system in accordance with the provisions of the present Convention.
They shall, at the request by any of them, enter into
consultations concerning the management of a transboundary aquifer or aquifer system, which may include
the establishment of a joint management mechanism.”
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35. Draft article 15 recognizes the importance of cooperation by aquifer States in managing transboundary aquifers with a view to ensuring their protection
and preservation as provided for in articles 12–14 and
to maximizing the benefits to the aquifer States through
equitable and reasonable utilization of the aquifers. This
article simply offers the modalities and mechanisms of
such management. The outcome of the consultations is
left in the hands of the aquifer States concerned.

Chapter XII
Activities affecting other States
36. Two draft articles are proposed for part IV on activities affecting other States. They read as follows:

an impartial assessment of the effect of the planned
activities.”

“Article 16. Assessment of potential effects of activities

37. The 1997 Watercourses Convention contains nine
articles on planned measures which may have a significant
adverse effect upon other watercourse States, setting out
detailed procedures to be followed by States concerned.
In the case of surface waters, there have been innumerable
activities and resulting disputes among States and such
detailed procedures are required. Although the Commission has not yet had a focused discussion on this issue,
the Special Rapporteur felt that a provision containing a
much simpler arrangement for groundwaters was generally preferred. Accordingly, he has decided to set aside
most of the procedural requirements contained in the
1997 Convention. Draft article 16 is based upon article 11
of that Convention. Article 17, paragraph 1, is extracted
from article 12 of that Convention and article 17, paragraph 2, incorporates elements from its article 17, paragraph 1, and article 33, paragraph 3 (fact-finding body).
In essence, these articles are designed to emphasize the
importance of cooperation between States in order to
avoid disputes arising from planned activities. As long as
an aquifer State fulfils the obligation to inform and hold
consultations with the would-be affected States, nothing in the draft prevents the aquifer State from proceeding with the planned activities without the consent of the
affected States. It can implement its planned activities at
its own risk, though the issue of liability may arise.

“When an aquifer State has reasonable grounds for
believing that a particular planned activity in its territory may cause adverse effects on a transboundary
aquifer or aquifer system, it shall, as far as practicable, assess the potential effects of such activity.”
“Article 17. Planned activities
“1. Before an aquifer State implements or permits
the implementation of planned activities which may
have a significant adverse effect upon other aquifer
States, it shall provide those States with timely notification thereof. Such notification shall be accompanied
by available technical data and information, including
any environmental impact assessment, in order to enable the notified States to evaluate the possible effects
of the planned activities.
“2. If the notifying State and the notified States
disagree on the effect of the planned activities, they
shall enter into consultations and, if necessary, negotiations with a view to arriving at an equitable resolution of the situation. They may utilize an independent fact-finding body which may be able to make

Chapter XIII
Miscellaneous provisions
38. Four draft articles are proposed for part V, entitled
“Miscellaneous provisions”. The first of them is article 18
on scientific and technical assistance to developing States,
which reads as follows:
“Article 18. Scientific and technical assistance
to developing States
“States shall, directly or through competent international organizations, provide scientific, educational,
technical and other assistance to developing States for
the protection and management of a transboundary aquifer or aquifer system. Such assistance shall
include, inter alia:

“(a) Training of their scientific and technical
personnel;
“(b) Facilitating their participation in relevant
international programmes;
“(c) Supplying them with necessary equipment and
facilities;
“(d) Enhancing their capacity to manufacture such
equipment;
“(e) Providing advice on and developing facilities for research, monitoring, educational and other
programmes;
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“(f) Minimizing the effects of major activities
affecting transboundary aquifers or aquifer systems;
“(g) Preparing environmental impact assessments.”
39. As explained in the first report on shared natural
resources,14 the science relating to groundwaters is relatively
young. Although the science has advanced to a certain extent
in Europe, little is known about aquifers and the precious
water resources stored in them in the developing world.
For proper management of these resources, it is vital for the
developing aquifer States to receive scientific and technical
assistance. Draft article 18 finds its roots in article 202 (Scientific and technical assistance to developing States) of the
United Nations Convention on the Law of the Sea.
40. The proposed draft article on emergency situations
reads as follows:
“Article 19. Emergency situations

41. Article 28 of the 1997 Watercourses Convention
encompasses provisions on emergency situations. Many
catastrophic accidents relating to watercourses occur as a
result of natural causes, such as floods, landslides, breaking up of ice or earthquakes, or of human causes, such
as industrial accidents or the collapse of dams. The Special Rapporteur initially did not think that an article on
emergency situations was required because he could not
foresee similar catastrophes affecting groundwaters. He
changed his mind in view of the devastating tsunami disaster along the coast of the Indian Ocean, which resulted
from a great earthquake that occurred off Banda Aceh,
Indonesia, in December 2004. Although no definite studies have yet been published, a great number of aquifers
must have been negatively affected. Owing to the destruction of the discharge processes, salinization of aquifers
might have occurred. In consultation with groundwater
experts, this draft article was prepared to cope with such
situations.

“1. An aquifer State shall, without delay and by
the most expeditious means available, notify other
potentially affected States and competent international organizations of any emergency situation originating within its territory that causes, or poses an
imminent threat of causing, serious harm to other
States and that results suddenly from natural causes
or from human conduct.

42. Two additional draft articles are proposed. One is on
the protection of aquifers and their installations in time of
armed conflict and the other is on data and information
vital to national defence or security. Both articles are selfexplanatory and read as follows:

“2. An aquifer State within whose territory an
emergency situation originates shall, in cooperation
with potentially affected States and, where appropriate, competent international organizations, immediately take all practicable measures necessitated by
the circumstances to prevent, mitigate and eliminate
harmful effects of the emergency situation.

“Transboundary aquifers or aquifer systems and
related installations, facilities and other works shall
enjoy the protection accorded by the principles and
rules of international law applicable in international
and non-international armed conflict and shall not be
used in violation of those principles and rules.

“3. Where water is critical to alleviate an emergency situation, aquifer States may derogate from the
provisions of the articles in parts II to IV of the present Convention to the extent necessary to alleviate the
emergency situation.”
14
Yearbook … 2003, vol. II (Part One), document A/CN.4/533 and
Add.1, p. 112, para. 22.

“Article 20. Protection in time of armed conflict

“Article 21. Data and information vital to national
defence or security
“Nothing in the present Convention obliges an
aquifer State to provide data or information vital to its
national defence or security. Nevertheless, that State
shall cooperate in good faith with other aquifer States
with a view to providing as much information as possible under the circumstances.”

Chapter XIV
Final clauses
43. Draft provisions on final clauses have been prepared.
Draft article 22 relates to signature, article 23 relates to
ratification, article 24 relates to entry into force and article 25 relates to authentic texts. These are followed by

a usual testimonium clause. These articles need not be
presented here. However, for ease of reference, all draft
articles, including the final clauses, are reproduced in the
annex to the present report.
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PART TWO
Introduction
Part two of the present report sets out provisions of legal instruments relevant to some of the draft articles for a convention on the law of transboundary aquifers proposed by the Special Rapporteur in part one. The extracts are taken
not only from treaties but also from non-binding instruments such as declarations and resolutions of intergovernmental
organizations as well as codification proposals of non-governmental organizations. The relevant provisions of the 1997
Watercourses Convention are not quoted here, as they are readily available.

Chapter XV
Article 2. Use of terms
A. Article 2, paragraph 11, of directive 2000/60/EC of
the European Parliament and of the Council of the European Union of 23 October 2000 establishing a framework
for Community action in the field of water policy:
“Aquifer” means a subsurface layer or layers of rock or other geological strata of sufficient porosity and permeability to allow either a
significant flow of groundwater or the abstraction of significant quantities of groundwater.15

B. UNCC, Report and recommendations made by the
Panel of Commissioners concerning the third instalment
of “F4” claims:
aquifer: Natural water-bearing geological formation found below the
surface of the earth.16

“Aquifer” means a subsurface layer or layers of geological strata
of sufficient porosity and permeability to allow either a flow of or the
withdrawal of usable quantities of groundwater.18

E. Article 1, paragraph 2 (a), of directive 80/68/EEC of
the Council of the European Communities of 17 December 1979 on the protection of groundwater against pollution caused by certain dangerous substances;19 article 2,
paragraph 3, of the Protocol on Water and Health to the
1992 Convention on the Protection and Use of Transboundary Watercourses and International Lakes; and
article 2, paragraph 2, of directive 2000/60/EC of the
European Parliament and of the Council of the European
Union of 23 October 2000 establishing a framework for
Community action in the field of water policy:20

C. Article I, paragraph 1, of the Bellagio Draft Treaty on
transboundary groundwaters:

“Groundwater” means all water which is below the surface of the
ground in the saturation zone and in direct contact with the ground or
subsoil.

“Aquifer” means a subsurface waterbearing geologic formation
from which significant quantities of water may be extracted.17

F. Article 3, paragraph 11, of the Berlin Rules on Water
Resources:

D. Article 3, paragraph 2, of the International Law
Association Berlin Rules on Water Resources:

“Groundwater” means water beneath the surface of the ground
located in a saturated zone and in direct contact with the ground or soil.21

Official Journal of the European Communities, No. L 327
(22 December 2000), p. 9.
16
S/AC.26/2003/31, glossary, p. 55.
17
Hayton and Utton, “Transboundary groundwaters: the Bellagio
draft treaty”, p. 677.
15

18
International Law Association, Report of the Seventy-First Conference held in Berlin, 16–21 August 2004, p. 344.
19
Official Journal of the European Communities, No. L 20 (26 January 1980), p. 43.
20
See footnote 15 above.
21
International Law Association, op. cit., p. 345.

Chapter XVI
Article 3, paragraph 1. Bilateral and regional arrangements
A. Article 118 (Co-operation of States in the conservation and management of living resources) of the United
Nations Convention on the Law of the Sea:

B. Article 197 of the Sea (Co-operation on a global or
regional basis) of the United Nations Convention on the
Law of the Sea:

States shall co-operate with each other in the conservation and management of living resources in the areas of the high seas. States whose
nationals exploit identical living resources, or different living resources
in the same area, shall enter into negotiations with a view to taking the
measures necessary for the conservation of the living resources concerned. They shall, as appropriate, co-operate to establish subregional
or regional fisheries organizations to this end.

States shall co-operate on a global basis and, as appropriate, on a
regional basis, directly or through competent international organizations, in formulating and elaborating international rules, standards and
recommended practices and procedures consistent with this Convention,
for the protection and preservation of the marine environment, taking
into account characteristic regional features.
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Chapter XVII
Article 3, paragraph 2. Bilateral and regional arrangements (adjustment)
Article 311 (Relation to other conventions and international agreements), paragraph 3, of the United Nations
Convention on the Law of the Sea:
Two or more States Parties may conclude agreements modifying or
suspending the operation of provisions of this Convention, applicable

solely to the relations between them, provided that such agreements do
not relate to a provision derogation from which is incompatible with the
effective execution of the object and purpose of this Convention, and
provided further that such agreements shall not affect the application of
the basic principles embodied herein, and that the provisions of such
agreements do not affect the enjoyment by other States Parties of their
rights or the performance of their obligations under this Convention.

Chapter XVIII
Article 3, paragraph 3. Bilateral and regional arrangements (lex specialis)
Article 55 (Lex specialis) of the draft articles on responsibility of States for internationally wrongful acts, adopted
by the Commission at its fifty-third session, in 2001:
These articles do not apply where and to the extent that the conditions for the existence of an internationally wrongful act or the content

or implementation of the international responsibility of a State are governed by special rules of international law.22

22

Yearbook … 2001, vol. II (Part Two), p. 30.

Chapter XIX
Article 4, paragraph 1. Relation to the 1997 Watercourses Convention
Article 311 (Relation to other conventions and international agreements), paragraph 1, of the United Nations
Convention on the Law of the Sea :

This Convention shall prevail, as between States Parties, over the
Geneva Conventions on the Law of the Sea of 29 April 1958.

Chapter XX
Article 4, paragraph 2. Relation to other conventions and international agreements
Article 311 (Relation to other conventions and international agreements), paragraph 2, of the United Nations
Convention on the Law of the Sea :

This Convention shall not alter the rights and obligations of States
Parties which arise from other agreements compatible with this
Convention and which do not affect the enjoyment by other States
Parties of their rights or the performance of their obligations under this
Convention.

Chapter XXI
Article 5, paragraph 1. Equitable utilization
A. Article 2 of the Agreement between the Federal
Republic of Nigeria and the Republic of Niger concerning the equitable sharing in the development, conservation and use of their common water resources (Maiduguri,
18 July 1990):
Each Contracting Party is entitled, within its territory, to an equitable share in the development, conservation and use of the water
resources in the shared river basins.23

B. Article 19 (Shared resources), paragraph 1, of the
ASEAN Agreement on the Conservation of Nature and
Natural Resources:
23
Burchi and Mechlem, Groundwater in international law: compilation of treaties and other legal instruments, p. 263.

Contracting Parties that share natural resources shall co-operate
concerning their conservation and harmonious utilization, taking into
account the sovereignty, rights and interests of the Contracting Parties
concerned in accordance with generally accepted principles of international law.

C. Article 2 (General provisions), paragraph 2, of the
Convention on the Protection and Use of Transboundary
Watercourses and International Lakes:
The Parties shall, in particular, take all appropriate measures:
…
(c) To ensure that transboundary waters are used in a reasonable
and equitable way, taking into particular account their transboundary
character, in the case of activities which cause or are likely to cause
transboundary impact.
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D. Article 4, paragraph 1, of the Agreement between the
Government of the People’s Republic of China and the
Government of Mongolia on the Protection and Utilization
of Transboundary Waters (Ulan Bator, 29 April 1994):

F. Principle 1 of the UNEP Principles of conduct in
the field of the environment for the guidance of States
in the conservation and harmonious utilization of natural
resources shared by two or more States:

The Two Contracting Parties should jointly protect the ecological
system of the transboundary waters and develop and utilize transboundary waters in a way that should not be detrimental to the other side. Any
development and utilization of transboundary waters should follow the
principle of fairness and equability without impeding any reasonable
use of transboundary waters.24

It is necessary for States to co-operate in the field of the environment concerning the conservation and harmonious utilization of natural
resources shared by two or more States. Accordingly, it is necessary
that consistent with the concept of equitable utilization of shared
natural resources, States co-operate with a view to controlling, preventing, reducing or eliminating adverse environmental effects which may
result from the utilization of such resources. Such co-operation is to
take place on an equal footing and taking into account the sovereignty,
rights and interests of the States concerned.25

E. Article 3 (General principles) of the Revised Protocol
on Shared Watercourses in the Southern African Development Community:
For the purposes of this Protocol the following general principles
shall apply:
…
7. a) Watercourse States shall in their respective territories utilise a shared watercourse in an equitable and reasonable manner. In
particular, a shared watercourse shall be used and developed by
Watercourse States with a view to attain optimal and sustainable utilisation thereof and benefits therefrom, taking into account the interests
of the Watercourse States concerned, consistent with adequate protection of the watercourse for the benefit of current and future generations.
  b) Watercourse States shall participate in the use, development
and protection of a shared watercourse in an equitable and reasonable
manner. Such participation, includes both the right to utilise the watercourse and the duty to co-operate in the protection and development
thereof, as provided in this Protocol.
24
Fuentes, “The utilization of international groundwater in general
international law”, p. 193.

G. Article II (General purposes), paragraph 1, of the
Bellagio Draft Treaty on transboundary groundwaters :
The Parties recognize their common interest and responsibility in
ensuring the reasonable and equitable development and management of
groundwaters in the border region for the well being of their Peoples.26

H. Article 42 (Transboundary aquifers), paragraph 4, of
the Berlin Rules on Water Resources:
Basin States shall cooperate according to the procedures in
Chapter XI to set drawdown rates in order to assure the equitable
utilization of the waters of an aquifer referred in paragraph 1, having
due regard for the obligation not to cause significant harm to other basin
States and to the obligation to protect the aquifer.27
25
UNEP, Environmental Law: Guidelines and Principles, No. 2,
Shared Natural Resources, p. 2.
26
Hayton and Utton, loc. cit., p. 682.
27
International Law Association, op. cit., p. 389.

Chapter XXII
Article 5, paragraph 2. Reasonable utilization
A. Article 8 (Water) of the ASEAN Agreement on the
Conservation of Nature and Natural Resources :

the Spanish-Portuguese hydrographic basins (Albufeira,
30 November 1998):

1. The Contracting Parties shall, in view of the role of water in
the functioning of natural ecosystems, take all appropriate measures
towards the conservation of their underground and surface water
resources.

1. The Parties recognize each other’s right to the sustainable use
of the water resources of the Spanish-Portuguese hydrographic basins
and their obligation to protect them and to implement, in their respective territories, measures to prevent, eliminate, mitigate and control
transborder impacts.

2. They shall, to that effect, in particular, endeavour to:
…
(b) regulate and control water utilization with a view to achieving
sufficient and continuous supply of water for, inter alia, the maintenance of natural life supporting systems and aquatic fauna and flora.

B. Article 2 (Objectives and principles of cooperation),
paragraph 1, of the Convention on cooperation for the
protection and sustainable use of the river Danube:
The Contracting Parties shall strive at achieving the goals of a sustainable and equitable water management, including the conservation,
improvement and the rational use of surface waters and groundwater in
the catchment area as far as possible. Moreover the Contracting Parties
shall make all efforts to control the hazards originating from accidents
involving substances hazardous to water, floods and ice-hazards of the
Danube River. Moreover they shall endeavour to contribute to reducing
the pollution loads of the Black Sea from sources in the catchment area.

C. Article 15 (Water uses) of the Agreement on cooperation for the protection and sustainable use of the waters of

2. The use of the water resources of the Spanish-Portuguese
hydrographic basins referred to in the preceding paragraph shall be carried out in a manner consistent with their unity, with the exceptions laid
down in this Agreement.28

D. Article 3 of the Agreement between Poland and the
Union of Soviet Socialist Republics concerning the use of
water resources in frontier waters (Warsaw, 17 July 1964):
The purpose of this Agreement is to ensure co-operation between
the Contracting Parties in economic, scientific and technical activities
relating to the use of water resources in frontier waters, including in
particular:
…
(7) The protection of surface and ground waters against depletion
and pollution.29
28
29

United Nations, Treaty Series, vol. 2099, No. 36496, pp. 353–354.
Ibid., vol. 552, No. 8054, p. 190.
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E. Article 9 (Limitations) of the Arrangement on the
Protection, Utilization, and Recharge of the Franco-Swiss
Genevese Aquifer:
1. Based on the dimensions and capacity of the artificial recharge
installation to be constructed, the French authorities and public collectivities shall ensure that the aggregate of water extractions by the
users located within their territory shall not exceed 5,000,000 cubic
metres per annum, inclusive of a free allocation of 2,000,000 cubic
metres. In case of necessity, derogations to this 5,000,000 cubic
metres limit may be agreed to by the Commission upon consultation
with the operator.
2. In exceptional circumstances and in order to be able to satisfy their own needs, the Swiss users may request the French users,
through the Commission, to forfeit part or whole of their free allocation in their favour. Upon acceptance by the French users, the effective water volumes allocations shall be paid for by the Swiss users
at the cubic metre production cost obtained from similar French
waterworks, payment conditions being specified at the time of the
request.30

F. Principle 3 (Renewable resources) of the Declaration
of the United Nations Conference on the Human Environment (Stockholm Declaration):
30
Unofficial English translation (September 1977) at http://www
.internationalwaterlaw.org/documents/regionaldocs/franko-swiss
-aquifer.html.

The capacity of the earth to produce vital renewable resources must
be maintained and, wherever practicable, restored or improved.31

G. Principle 5 (Non-renewable resources) of the Stockholm Declaration :
The non-renewable resources of the earth must be employed in such
a way as to guard against the danger of their future exhaustion and to
ensure that benefits from such employment are shared by all mankind.32

H. Section IV (Groundwater allocation) of the Charter
on ground-water management:
An appropriate policy should be adopted for preferential allocation
of ground water, giving appropriate weight to competitive uses and balancing short-term demands with long-term objectives in the interest of
present and future generations. In allocating ground-water resources,
account should be taken of the amount of ground water in reserve and
of the rate of its replenishment. Allocation of high-quality ground water
only to uses demanding high-quality water, in particular for human and
animal consumption, should be encouraged. More emphasis should
be given to the nature conservation value provided by ground-water
resources, in particular where nature protection areas are vulnerable to
changes in ground-water conditions.33
31
Report of the United Nations Conference on the Human Environment, Stockholm, 5–16 June 1972 (United Nations publication, Sales
No. E.73.II.A.14 and corrigendum), part one, chap. I, p. 4.
32
33

Ibid.

United Nations publication (see footnote 12 above), p. 2.

Chapter XXIII
Article 6. Factors relevant to equitable and reasonable utilization
A. Article 5 of the Agreement between the Federal
Republic of Nigeria and the Republic of Niger concerning the equitable sharing in the development, conservation and use of their common water resources:
1. In determining the equitable share to which each Contracting
Party is entitled pursuant to Article 2, the following factors shall be
taken into account:
(a) the climate of the region, and its influence on rainfall patterns;
(b) rainfall patterns, and their influence on surface hydrology, and
related hydro-geology;
(c) surface hydrology and related hydro-geology;
(d) existing uses of the waters;
(e) reasonable planned water development requirements;
(f ) the economic and social development needs of the Contracting
Parties;
(g) the dependence of local populations on the waters in question
for their own livelihood and welfare;
(h) the availability of alternative sources of water to satisfy competing water demands;
(i) the practicability of compensations either in cash or in kind one
or the other Contracting Party as a means of adjusting competing water
demands;
(j) maintaining an acceptable environmental balance in and around
a particular body of water;
(k) the avoidance of unnecessary waste in the utilization of waters,
with due regard for the technological and financial capabilities of each
Contracting Party;

(l ) the proportion in which each Contracting Party contributes to
the water balance of the basin.
2. Each factor is to be given the weight warranted by the circumstances peculiar to each individual river basin, or group of basins, and
all factors so weighted are to be considered together and a determination arrived at on the basis of the whole.34

B. Article 13 (Determining an equitable and reasonable
use) of the Berlin Rules on Water Resources:
1. Equitable and reasonable use within the meaning of Article 12
is to be determined through consideration of all relevant factors in each
particular case.
2. Relevant factors to be considered include, but are not limited to:
(a) Geographic, hydrographic, hydrological, hydrogeological, climatic, ecological, and other natural features;
(b) The social and economic needs of the basin States concerned;
(c) The population dependent on the waters of the international
drainage basin in each basin State;
(d) The effects of the use or uses of the waters of the international
drainage basin in one basin State upon other basin States;
(e) Existing and potential uses of the waters of the international
drainage basin;
(f ) Conservation, protection, development, and economy of use of
the water resources of the international drainage basin and the costs of
measures taken to achieve these purposes;
34

Burchi and Mechlem, pp. 264–265.
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(g) The availability of alternatives, of comparable value, to the
particular planned or existing use;
(h) The sustainability of proposed or existing uses; and
(i) The minimization of environmental harm.
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3. The weight of each factor is to be determined by its importance in comparison with other relevant factors. In determining what is
a reasonable and equitable use, all relevant factors are to be considered
together and a conclusion reached on the basis of the whole.35
35

International Law Association, op. cit., pp. 362–363.

Chapter XXIV
Article 7. Obligation not to cause harm
A. Article 9 (No harm rule) of the Framework Agreement on the Sava River Basin:
The Parties shall, in utilizing waters of the Sava River Basin in their
territories, cooperate and take all appropriate measures to prevent causing significant harm to other Party(ies).

B. Article 15 (Prevention of significant harm to neighbours) of the Protocol for Sustainable Development of
Lake Victoria Basin:
1. A Partner State shall, when utilizing the resources of the Basin
in its jurisdiction, take all appropriate measures to prevent significant
environmental harm to other Partner States.
2. A Partner State shall, in utilizing the natural resources of the
Basin take into account the vital economic, social and cultural interest
of other Partner States.

C. Article 7 (Responsibility and liability) of the Convention on the Protection and Use of Transboundary
Watercourses and International Lakes:
The Parties shall support appropriate international efforts to elaborate rules, criteria and procedures in the field of responsibility and
liability.

D. Article 3 (Prevention) of the draft articles on prevention
of transboundary harm from hazardous activities, adopted
by the Commission at its fifty-third session, in 2001:
The State of origin shall take all appropriate measures to prevent
significant transboundary harm or at any event to minimize the risk
thereof.36

E. Article 42 (Transboundary aquifers) of the Berlin
Rules on Water Resources:
4. Basin States shall cooperate according to the procedures in
Chapter XI to set drawdown rates in order to assure the equitable utilization of the waters of an aquifer referred in paragraph 1, having due
regard for the obligation not to cause significant harm to other basin
States and to the obligation to protect the aquifer.
…
6. Basin States sharing an aquifer referred to in paragraph 1 shall
refrain from and prevent acts or omissions within their territory that cause
significant harm to another basin State, having due regard to the right of
each basin State to make equitable and reasonable use of the waters.37
36
37

Yearbook … 2001, vol. II (Part Two), p. 146.
International Law Association, op. cit., p. 389.

Chapter XXV
Article 8. General obligation to cooperate
A. Article 3 (General principles), paragraph 5, of the
Revised Protocol on Shared Watercourses in the Southern
African Development Community:

C. Article VI (Water quality protection), paragraph 1, of the Bellagio Draft Treaty on transboundary
groundwaters:

State Parties undertake to pursue and establish close co-operation
with regard to the study and execution of all projects likely to have an
effect on the regime of the shared watercourse.

The Parties undertake cooperatively to protect and to improve, insofar as practicable, the quality of transboundary aquifers and their waters
in conjunction with their programs for surface water quality control,
and to avoid appreciable harm in or to the territories of the Parties.38

B. Article 2 (General provisions), paragraph 6, of the
Convention on the Protection and Use of Transboundary
Watercourses and International Lakes:
The Riparian Parties shall cooperate on the basis of equality and
reciprocity, in particular through bilateral and multilateral agreements,
in order to develop harmonized policies, programmes and strategies
covering the relevant catchment areas, or parts thereof, aimed at the
prevention, control and reduction of transboundary impact and aimed at
the protection of the environment of transboundary waters or the environment influenced by such waters, including the marine environment.

D. Article 11 (Cooperation) of the Berlin Rules on
Water Resources:
Basin States shall cooperate in good faith in the management of
waters of an international drainage basin for the mutual benefit of the
participating States.39
38
39

Hayton and Utton, loc. cit., p. 691.
International Law Association, op. cit., p. 360.
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Chapter XXVI
Article 9. Regular exchange of data and information
A. Article 18 (Co-operative activities) of the ASEAN
Agreement on the Conservation of Nature and Natural
Resources:

State Parties shall exchange available information and data regarding the hydrological, hydrogeological, water quality, meteorological
and environmental condition of shared watercourses.

1. The Contracting Parties shall co-operate together and with the
competent international organizations, with a view to co-ordinating
their activities in the field of conservation of nature and management of
natural resources and assisting each other in fulfilling their obligations
under this Agreement.

D. Article 6 (Exchange of information) of the Convention on the Protection and Use of Transboundary Watercourses and International Lakes:

2. To that effect, they shall endeavour:
(a) to collaborate in monitoring activities;
(b) to the greatest extent possible, co-ordinate their research
activities;
(c) to use comparable or standardized research techniques and procedures with a view to obtaining comparable data;
(d) to exchange appropriate scientific and technical data, information and experience, on a regular basis;
(e) whenever appropriate, to consult and assist each other with
regard to measures for the implementation of this Agreement.
3. In applying the principles of co-operation and co-ordination set
forth above, the Contracting Parties shall forward to the Secretariat:
(a) information of assistance in the monitoring of the biological
status of the natural living resources of the Region;
(b) information, including reports and publications of a scientific,
administrative or legal nature, and in particular information on:
― measures taken by the Parties in pursuance of the provisions
of this Agreement;
― the status of species included in Appendix 1;
― any other matter to which the Conference of the Parties may
give special priority.

B. Article 3 of the Agreement between the Federal
Republic of Nigeria and the Republic of Niger concerning the equitable sharing in the development, conservation and use of their common water resources:
1. The Contracting Parties undertake to collect, process and
provide at regular intervals the Nigeria-Niger Joint Commission for
Co-operation with all the data and information which, in the opinion of
the Commission, are needed to arrive at equitable sharing determinations, and to monitor the continued viability thereof.
2. At the request of the Commission, the Contracting Parties shall:
(a) install in their territory the required measuring equipment, and
protect such equipment from interference; and
(b) permit and facilitate inspections by the Commission of such
equipment.40

C. Article 3 (General principles), paragraph 6, of the
Revised Protocol on Shared Watercourses in the Southern
African Development Community:
40

Burchi and Mechlem, pp. 263–264.

The Parties shall provide for the widest exchange of information, as early as possible, on issues covered by the provisions of this
Convention.

E. Article 13 (Exchange of information between riparian parties) of the Convention on the Protection and
Use of Transboundary Watercourses and International
Lakes:
1. The Riparian Parties shall, within the framework of relevant agreements or other arrangements according to article 9 of
this Convention, exchange reasonably available data, inter alia, on:
(a) Environmental conditions of transboundary waters;
(b) Experience gained in the application and operation of best
available technology and results of research and development;
(c) Emission and monitoring data;
(d) Measures taken and planned to be taken to prevent, control and
reduce transboundary impact;
(e) Permits or regulations for waste-water discharges issued by the
competent authority or appropriate body.
2. In order to harmonize emission limits, the Riparian Parties shall
undertake the exchange of information on their national regulations.
3. If a Riparian Party is requested by another Riparian Party
to provide data or information that is not available, the former shall
endeavour to comply with the request but may condition its compliance upon the payment, by the requesting Party, of reasonable
charges for collecting and, where appropriate, processing such data
or information.
4. For the purposes of the implementation of this Convention,
the Riparian Parties shall facilitate the exchange of best available
technology, particularly through the promotion of: the commercial
exchange of available technology; direct industrial contacts and
cooperation, including joint ventures; the exchange of information and experience; and the provision of technical assistance. The
Riparian Parties shall also undertake joint training programmes and
the organization of relevant seminars and meetings.

F. Article 42 (Transboundary aquifers), paragraph 3, of
the Berlin Rules on Water Resources:
In managing the waters of an aquifer referred to in paragraph 1,
basin States shall consult and exchange information and data at the
request of any one of them and shall cooperate in the collection and
analyzing additional needed information pertinent to the obligations
under these Rules.41
41
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Chapter XXVII
Article 10. Monitoring
A. Article 204 (Monitoring of the risks or effects of pollution) of the United Nations Convention on the Law of
the Sea:
1. States shall, consistent with the rights of other States, endeavour, as far as practicable, directly or through the competent international organizations, to observe, measure, evaluate and analyse, by
recognized scientific methods, the risks or effects of pollution of the
marine environment.
2. In particular, States shall keep under surveillance the effects
of any activities which they permit or in which they engage in order
to determine whether these activities are likely to pollute the marine
environment.

B. Article 4 (Monitoring) of the Convention on the
Protection and Use of Transboundary Watercourses and
International Lakes:
The Parties shall establish programmes for monitoring the conditions of transboundary waters.

C. Article 11 (Joint monitoring and assessment), paragraph 1, of the Convention on the Protection and Use of
Transboundary Watercourses and International Lakes:
In the framework of general cooperation mentioned in article 9 of
this Convention, or specific arrangements, the Riparian Parties shall
establish and implement joint programmes for monitoring the conditions of transboundary waters, including floods and ice drifts, as well as
transboundary impact.

D. Article 9 (Monitoring programmes) of the Convention on cooperation for the protection and sustainable use
of the river Danube:
On the basis of their domestic activities, the Contracting Parties
shall cooperate in the field of monitoring and assessment.
1.

For this aim, they shall:
― harmonise or make comparable their monitoring and assessment methods as applied on their domestic levels, in particular in the field of river quality, emission control, flood
forecast and water balance, with a view to achieving comparable results to be introduced into the joint monitoring and
assessment activities;
― develop concerted or joint monitoring systems applying
stationary or mobile measurement devices, communication
and data processing facilities;
― elaborate and implement joint programmes for monitoring the riverine conditions in the Danube catchment area
concerning both water quality and quantity, sediments
and riverine ecosystems, as a basis for the assessment of
transboundary impacts such as transboundary pollution and
changes of the riverine regimes as well as of water balances,
floods and ice-hazards;
― develop joint or harmonised methods for monitoring and
assessment of waste water discharges including processing, evaluation and documentation of data taking into
account the branch-specific approach of emission limitation
(Annex II, Part 1);
― elaborate inventories on relevant point sources including
the pollutants discharged (emission inventories) and estimate the water pollution from non-point sources taking into
account Annex II, Part 2; review these documents according
to the actual state.

2. In particular they shall agree upon monitoring points, river quality characteristics and pollution parameters regularly to be evaluated for
the Danube River with a sufficient frequency taking into account the
ecological and hydrological character of the watercourse concerned as
well as typical emissions of pollutants discharged within the respective
catchment area.
3. The Contracting Parties shall establish, on the basis of a harmonised methodology, domestic water balances, as well as the general
water balance of the Danube River Basin. As an input for this purpose
the Contracting Parties to the extent necessary shall provide connecting
data which are sufficiently comparable through the application of the
harmonised methodology. On the same data base water balances can
also be compiled for the main tributaries of Danube River.
4. They shall periodically assess the quality conditions of Danube
River and the progress made by their measures taken aiming at the prevention, control and reduction of transboundary impacts. The results
will be presented to the public by appropriate publications.

E. Article 11 (Research, development and monitoring) of the Stockholm Convention on Persistent Organic
Pollutants:
1. The Parties shall, within their capabilities, at the national and
international levels, encourage and/or undertake appropriate research,
development, monitoring and cooperation pertaining to persistent
organic pollutants and, where relevant, to their alternatives and to candidate persistent organic pollutants, including on their:
(a) Sources and releases into the environment;
(b) Presence, levels and trends in humans and the environment;
(c) Environmental transport, fate and transformation;
(d) Effects on human health and the environment;
(e) Socio-economic and cultural impacts;
(f) Release reduction and/or elimination; and
(g) Harmonized methodologies for making inventories of generating sources and analytical techniques for the measurement of releases.
2. In undertaking action under paragraph 1, the Parties shall,
within their capabilities:
(a) Support and further develop, as appropriate, international programmes, networks and organizations aimed at defining, conducting,
assessing and financing research, data collection and monitoring, taking
into account the need to minimize duplication of effort;
(b) Support national and international efforts to strengthen national
scientific and technical research capabilities, particularly in developing
countries and countries with economies in transition, and to promote
access to, and the exchange of, data and analyses;
(c) Take into account the concerns and needs, particularly in the
field of financial and technical resources, of developing countries and
countries with economies in transition and cooperate in improving their
capability to participate in the efforts referred to in subparagraphs (a)
and (b);
(d) Undertake research work geared towards alleviating the effects
of persistent organic pollutants on reproductive health;
(e) Make the results of their research, development and monitoring activities referred to in this paragraph accessible to the public on a
timely and regular basis; and
(f) Encourage and/or undertake cooperation with regard to storage
and maintenance of information generated from research, development
and monitoring.
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F. Article 2 of the Agreement between the Government
of the People’s Republic of China and the Government
of Mongolia on the Protection and Utilization of Transboundary Waters:

2. Technological exchanges including exchanges of technical materials, information and maps within the framework of the
cooperation;

For the purpose of protection and equitable and rational use of transboundary waters, the Two Contracting Parties may conduct cooperation
in the following fields:

4. Establishment of joint research and experiment centers or
groups.43

1. Investigation and survey of dynamics, resources and quality of
boundary waters;
2. Examination and measurement of changes of the boundary lake
and river basins;
3. Investigation, protection and development of transboundary
waters and aquatic animal and plant resources;
4. Monitoring and reduction of pollution to the transboundary
waters; and
5. Maintenance and rational use of water conservation projects
and flood-prevention facilities involving transboundary waters.42

G. Article 3 of the Agreement between the Government
of the People’s Republic of China and the Government
of Mongolia on the Protection and Utilization of Transboundary Waters:
For the implementation of the cooperation provided for in Article 2
of this Agreement, the Two Parties may conduct the following activities:
1. Monitoring of the quality, dynamics and resources of the transboundary waters and changes of the boundary rivers and lakes and their
basins at stations, posts or locations designated by the Two Parties;
Transboundary freshwater dispute database available on the following websites: faolex.fao.org or ocid.nacse.org.
42

3.

Joint investigation and survey by delegations and experts; and

H. Article VIII (Comprehensive management plans) of
the Bellagio Draft Treaty on transboundary groundwaters:
1. For each declared Transboundary Groundwater Conservation
Area, the Commission shall prepare a Comprehensive Management
Plan for the rational development, use, protection and control of the
waters in the Transboundary Groundwater Conservation Area.
2. A Comprehensive Management Plan may:
(a) prescribe measures to prevent, eliminate or mitigate degradation of transboundary groundwater quality, and for that purpose may:
…
(4) propose a scheme for monitoring water quality conditions
including the placement and operation of test wells and for remedial actions where required, including pretreatment and effluent
discharge limitations and charges.44

I. Article 17 (The right of access to water), paragraph 4,
of the Berlin Rules on Water Resources:
States shall monitor and review periodically, through a participatory
and transparent process, the realization of the right of access to water.45
Ibid.
Hayton and Utton, loc. cit., pp. 695–696.
45
International Law Association, op. cit., p. 365.
43
44

Chapter XXVIII
Article 11. Relationship between different kinds of utilization
A. Article 6 of the Agreement between the Federal
Republic of Nigeria and the Republic of Niger concerning
the Equitable Sharing in the Development, Conservation
and Use of their Common Water Resources:
A water use existing at the time an equitable sharing determination
is made shall take precedence over a future use, provided the existing
use is beneficial to both Contracting Parties and reasonable under the
circumstances.46

B. Article 7 of the Agreement between the Federal
Republic of Nigeria and the Republic of Niger concerning
the Equitable Sharing in the Development, Conservation
and Use of their Common Water Resources:

C. Article 3 (Definitions) of the Berlin Rules on Water
Resources:
For the purposes of these Articles, these terms have the following
meanings:
…
20. “Vital human needs” means waters used for immediate human
survival, including drinking, cooking, and sanitary needs, as well as
water needed for the immediate sustenance of a household.48

D. Article 14 (Preferences among uses) of the Berlin
Rules on Water Resources:

A water use existing at the time an equitable sharing determination is made shall take precedence over a competing existing use which
came into being later in time, provided that:

1. In determining an equitable and reasonable use, States shall
first allocate waters to satisfy vital human needs.

(a) the use prior in time is beneficial to both Contracting Parties and
reasonable under the circumstances; and

2. No other use or category of uses shall have an inherent preference over any other use or category of uses.49

(b) the weighting of the factors under Article 5 does not warrant
accommodation of the later use, in whole or in part.47
46
47

Burchi and Mechlem, p. 265.
Ibid.

48
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International Law Association, op. cit., pp. 344–345.
Ibid., p. 363.
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Chapter XXIX
Article 14. Prevention, reduction and control of pollution
A. Article 8 (Water), paragraph 1, of the ASEAN Agreement on the Conservation of Nature and Natural Resources:

(k) Additional specific measures are taken to prevent the pollution
of groundwaters

The Contracting Parties shall, in view of the role of water in the functioning of natural ecosystems, take all appropriate measures towards
the conservation of their underground and surface water resources.

F. Article 2 (Objectives and principles of cooperation)
of the Convention on cooperation for the protection and
sustainable use of the river Danube:

B. Article 11 (Pollution) of the ASEAN Agreement on
the Conservation of Nature and Natural Resources:

3. To this end the Contracting Parties, taking into account the
urgency of water pollution abatement measures and of rational, sustainable water use, shall set priorities as appropriate and shall strengthen,
harmonise and coordinate measures taken and planned to be taken at
the domestic and international level throughout the Danube Basin aiming at sustainable development and environmental protection of the
Danube River. This objective in particular is directed to ensure the sustainable use of water resources for municipal, industrial and agricultural purposes as well as the conservation and restoration of ecosystems
and to cover also other requirements occurring as to public health.

The Contracting Parties, recognizing the adverse effect that polluting discharges or emissions may have on natural processes and the
functioning of natural ecosystems as well as on each of the individual
ecosystem components, especially animal and plants species, shall
endeavour to prevent, reduce and control such discharges, emissions or
applications in particular by:
(a) submitting activities likely to cause pollution of the air, soil,
freshwater, or the marine environment, to controls which shall take into
consideration both the cumulative effects of the pollutants concerned
and the self-purificating aptitude of the recipient natural environment;
(b) making such controls conditional on, inter alia, appropriate
treatment of polluting emissions; and
(c) establishing national environmental quality monitoring programmes, particular attention being paid to the effects of pollution
on natural ecosystems, and co-operation in such programmes for the
Region as a whole.

C. Article 20 (Transfrontier environmental effects) of
the ASEAN Agreement on the Conservation of Nature
and Natural Resources:
1. Contracting Parties have in accordance with generally accepted
principles of international law the responsibility of ensuring that activities under their jurisdiction or control do not cause damage to the
environment or the natural resources under the jurisdiction of other
Contracting Parties or of areas beyond the limits of national jurisdiction.
2. In order to fulfil this responsibility, Contracting Parties shall
avoid to the maximum extent possible and reduce to the minimum
extent possible adverse environmental effects of activities under their
jurisdiction or control, including effects on natural resources, beyond
the limits of their national jurisdiction.

D. Article 2 (General provisions), paragraph 2, of the
Convention on the Protection and Use of Transboundary
Watercourses and International Lakes:
The Parties shall, in particular, take all appropriate measures:
…
(b) To ensure that transboundary waters are used with the aim of
ecologically sound and rational water management, conservation of
water resources and environmental protection;
…
(d) To ensure conservation and, where necessary, restoration of
ecosystems.

E. Article 3 (Prevention, control and reduction), paragraph 1, of the Convention on the Protection and Use of
Transboundary Watercourses and International Lakes:
To prevent, control and reduce transboundary impact, the Parties
shall develop, adopt, implement and, as far as possible, render compatible relevant legal, administrative, economic, financial and technical
measures, in order to ensure, inter alia, that:
…

…
5. Water management cooperation shall be oriented on sustainable
water management, that means on the criteria of a stable, environmentally sound development, which are at the same time directed to:
― maintain the overall quality of life;
― maintain continuing access to natural resources;
― avoid lasting environmental damage and protect ecosystems;
― exercise preventive approach.

G. Article 6 (Specific water resources protection measures) of the Convention on cooperation for the protection
and sustainable use of the river Danube:
The Contracting Parties shall take appropriate measures aiming at
the prevention or reduction of transboundary impacts and at a sustainable and equitable use of water resources as well as at the conservation
of ecological resources, especially:
(a) enumerate groundwater resources subject to a long-term protection as well as protection zones valuable for existing or future drinking
water supply purposes;
(b) prevent the pollution of groundwater resources, especially those
in a long-term perspective reserved for drinking water supply, in particular caused by nitrates, plant protection agents and pesticides as well
as other hazardous substances;
(c) minimise by preventive and control measures the risks of accidental pollution;
(d) take into account possible influences on the water quality resulting from planned activities and ongoing measures pursuant to Article 3,
paragraph 2;
(e) evaluate the importance of different biotope elements for the
riverine ecology and propose measures for improving the aquatic and
littoral ecological conditions.

H. Article 14 (Prevention and control of pollution) of
the Agreement on cooperation for the protection and
sustainable use of the waters of the Spanish-Portuguese
hydrographic basins:
1. The Parties shall coordinate procedures for the prevention and
control of pollution produced by limited or extensive emissions and
shall adopt in their territory all measures deemed necessary to protect
the transborder waters in accordance with Community law, in particular
by establishing ceilings for emissions and quality targets for the surrounding environment.
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2. Where relevant, the Parties shall coordinate the measures necessary to prevent, eliminate, mitigate and control the pollution from
terrestrial sources of estuaries and adjacent territorial and marine waters
in accordance with the jurisdictional competence of each State.50

2. The Governments shall promptly inform the Commission
of any actual or planned, significantly polluting discharge into transboundary groundwaters or recharge areas, or of other activity with the
potential for significant leaching into transboundary groundwaters.

I. Article 4 (Specific provisions) of the Revised Protocol
on Shared Watercourses in the Southern African Development Community:

3. The Commission shall without delay consider the gravity of
any situation indicating significant groundwater contamination, or the
threat thereof, in any part of the border region in accordance with the
provisions of Article VII.51

2.

Environmental protection and preservation

(a) Protection and preservation of ecosystems
State Parties shall, individually and, where appropriate, jointly, protect and preserve the ecosystems of a shared watercourse.
(b) Prevention, reduction and control of pollution
(i) State Parties shall, individually and, where appropriate,
jointly, prevent, reduce and control the pollution and environmental
degradation of a shared watercourse that may cause significant harm
to other Watercourse States or to their environment, including harm
to human health or safety, to the use of the waters for any beneficial
purpose or to the living resources of the watercourse.
(ii) Watercourse States shall take steps to harmonise their policies and legislation in this connection.
(iii) State Parties shall, at the request of any one or more of
them, consult with a view to arriving at mutually agreeable measures and methods to prevent, reduce and control pollution of a
shared watercourse, such as:
(aa) setting joint water quality objectives and criteria;

1. As groundwater should be recognized as a natural resource with
economic and ecological value, ground-water strategies should aim at
the sustainable use of ground water and preservation of its quality.
These strategies should be flexible so as to respond to changing conditions and various regional and local situations.
2. Ground-water pollution is interrelated with the pollution of
other environmental media (surface water, soils, atmosphere). Groundwater protection planning should be incorporated into general environmental protection planning.
3. Protection measures aimed at prevention of ground-water pollution and over-use should be the basic tools for ground-water management. Such protection measures include, inter alia, monitoring of
ground waters, development of aquifer vulnerability maps, regulations
for industry and waste disposal sites paying due account to groundwater protection considerations, geo-ecological assessment of the
impact of industrial and agricultural activities on ground waters, and
zoning of ground-water protection areas.52

(bb) establishing techniques and practices to address pollution from point and non-point sources;

M. Article 22 (Ecological integrity) of the Berlin Rules
on Water Resources:

(cc) establishing lists of substances the introduction of
which, into the waters of a shared watercourse, is to be prohibited, limited, investigated or monitored.

States shall take all appropriate measures to protect the ecological integrity necessary to sustain ecosystems dependent on particular
waters.53

(c) Introduction of alien or new species
State Parties shall take all measures necessary to prevent the introduction of species, alien or new, into a shared watercourse which may
have effects detrimental to the ecosystems of the watercourse resulting
in significant harm to other Watercourse States.

J. Article 6 (Protection of the environment) of the
Tripartite Interim Agreement Between the Republic of
Mozambique and the Republic of South Africa and the
Kingdom of Swaziland for Co-operation on the Protection and Sustainable Utilisation of the Water Resources of
the Incomati and Maputo Watercourses:
1. The Parties shall, individually and, where appropriate, jointly,
protect and preserve the aquatic environment of the Incomati and
Maputo watercourses, taking into account generally accepted international rules and standards.
2. The Parties shall, individually and, where appropriate, jointly,
take all measures to protect and preserve the ecosystems of the Incomati
and Maputo watercourses.
3. The Parties shall take all measures necessary to prevent the
introduction of species, alien or new, into the Incomati and Maputo
watercourses, which may have effects detrimental to the ecosystems of
the watercourses resulting in significant harm to other Parties.

K. Article VI (Water quality protection) of the Bellagio
Draft Treaty on transboundary groundwaters:
1. The Parties undertake cooperatively to protect and to improve,
insofar as practicable, the quality of transboundary aquifers and their
waters in conjunction with their programs for surface water quality
control, and to avoid appreciable harm in or to the territories of the
Parties.
50

L. Section II (Ground-water strategies) of the Charter
on ground-water management:

United Nations, Treaty Series (see footnote 28 above), p. 353.

N. Article 41 (Protecting aquifers) of the Berlin Rules
on Water Resources:
1. States shall take all appropriate measures to prevent, insofar as possible, any pollution of, and the degradation of the hydraulic integrity of,
aquifers.
2. States in fulfilling their obligation to prevent pollution of an
aquifer shall take special care to prevent, eliminate, reduce, or control:
(a) The direct or indirect discharge of pollutants, whether from
point or non-point sources;
(b) The injection of water that is polluted or would otherwise
degrade an aquifer;
(c) Saline water intrusion; or
(d) Any other source of pollution.
3. States shall take all appropriate measures to abate the effects of
the pollution of aquifers.
4. States shall integrate aquifers into their programs of general
environmental protection, including but not limited to:
(a) The management of other waters;
(b) Land use planning and management; and
(c) Other programs of general environmental protection.
5. States shall specially protect sites where groundwater is withdrawn from or recharged to an aquifer.54
Hayton and Utton, loc. cit., p. 691.
United Nations publication (see footnote 12 above), p. 1.
53
International Law Association, op. cit., p. 372.
54
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Chapter XXX
Article 15. Management
A. Article 4 (Specific provisions) of the Revised
Protocol on Shared Watercourses in the Southern African
Development Community:
3.

Management of shared watercourses

(a) Management
Watercourse States shall, at the request of any of them, enter into
consultations concerning the management of a shared watercourse,
which may include the establishment of a joint management mechanism.

B. Article 10 (Forecasts—reserved water volumes), paragraph 1, of the Arrangement on the Protection, Utilization,
and Recharge of the Franco-Swiss Genevese Aquifer:
In order to ensure the rational management of the recharge installation, at the beginning of the year each user or group of users shall
announce to the Commission their estimated volume of extractions
from the aquifer for the next twelve months. Such forecasts are designated as “reserved water volume”.55

C. Article 2 (Objectives and principles of cooperation),
paragraph 2, of the Convention on cooperation for the
protection and sustainable use of the river Danube:
The Contracting Parties pursuant to the provisions of this
Convention shall cooperate on fundamental water management issues
and take all appropriate legal, administrative and technical measures,
to at least maintain and improve the current environmental and water
quality conditions of the Danube River and of the waters in its catchment area and to prevent and reduce as far as possible adverse impacts
and changes occurring or likely to be caused.

D. Article 6 (Targets and target dates), paragraph 5, of
the Protocol on Water and Health to the 1992 Convention
on the Protection and Use of Transboundary Watercourses
and International Lakes:
In order to promote the achievement of the targets referred to in
paragraph 2 of this article, the Parties shall each:
(a) Establish national or local arrangements for coordination
between their competent authorities;
(b) Develop water-management plans in transboundary, national
and/or local contexts, preferably on the basis of catchment areas or
groundwater aquifers. In doing so, they shall make appropriate practical and/or other provisions for public participation, within a transparent
and fair framework, and shall ensure that due account is taken of the
outcome of the public participation. Such plans may be incorporated in
other relevant plans, programmes or documents which are being drawn
up for other purposes, provided that they enable the public to see clearly
the proposals for achieving the targets referred to in this article and the
respective target dates;
(c) Establish and maintain a legal and institutional framework for
monitoring and enforcing standards for the quality of drinking water;
(d) Establish and maintain arrangements, including, where appropriate, legal and institutional arrangements, for monitoring, promoting
the achievement of and, where necessary, enforcing the other standards
and levels of performance for which targets referred to in paragraph 2
of this article are set.

E. Article VII (Water), paragraph 3, of the African
Convention on the Conservation of Nature and Natural
Resources, as amended:
55

See footnote 30 above.

Where surface or underground water resources and related ecosystems, including wetlands, are transboundary to two or more of the
Parties, the latter shall act in consultation, and if the need arises, set
up inter-State Commissions for their rational management and equitable utilization and to resolve disputes arising from the use of these
resources, and for the cooperative development, management and conservation thereof.

F. Section VI (Competence) of the Charter on groundwater management:
1. Water authorities or co-ordinating bodies should have the competence to integrate all aspects of water management and should be
rendered competent to arbitrate among the various competing demands,
and diverging interests regarding ground-water abstraction and use,
both short- and long-term. The authority or body should collaborate
with other authorities, competent for public health, land-use planning,
soils’ management, waste management, etc. Legislation should provide
administrative mechanisms for emergency cases and should empower
the competent authorities to act immediately against damage.
2. The territorial competence of such authorities with respect to
ground-water management should not necessarily be limited to either
administrative boundaries or catchment areas but should allow for
encompassing, as appropriate, management of aquifers in their entirety.
The work of these authorities should be supported and facilitated by
providing them with the resources necessary for the proper discharge
of their functions.
3. Regulations, within the framework of legislation mentioned
above, should define the actions to be taken by competent authorities in
case of accidental pollution or other emergencies impacting on ground
water.56

G. Principle No. 1 (Fresh water is a finite and vulnerable resource, essential to sustain life, development and
the environment) of the Dublin Statement on water and
the environment:
Since water sustains life, effective management of water resources
demands a holistic approach, linking social and economic development
with protection of natural ecosystems. Effective management links land
and water uses across the whole of a catchment area or groundwater
aquifer.57

H. Article 38 (Precautionary management of aquifers)
of the Berlin Rules on Water Resources:
States, in accordance with the precautionary approach, shall take
early action and develop long-term plans to ensure the sustainable
use of groundwater and of the aquifers in which the groundwater is
contained.58

I. Article VII (Water) of the African Convention on the
Conservation of Nature and Natural Resources:
1. The Parties shall manage their water resources so as to maintain
them at the highest possible quantitative and qualitative levels. They
shall, to that effect, take measures designed to:
(a) maintain water-based essential ecological processes as well as
to protect human health against pollutants and water-borne diseases;
See footnote 12 above.
International Conference on Water and the Environment―Development issues for the 21st century: The Dublin Statement, Dublin,
26–31 January 1992 (A/CONF.151/PC/112), annex I, p. 9.
58
International Law Association, op. cit., p. 385.
56
57
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(b) prevent damage that could affect human health or natural
resource in another State by the discharge of pollutants; and
(c) prevent excessive abstraction, to the benefit of downstream
communities and States.
2. The Parties shall establish and implement policies for the
planning, conservation, management, utilization and development of
underground and surface water, as well as the harvesting and use of
rain water, and shall endeavour to guarantee for their populations a
sufficient and continuous supply of suitable water, taking appropriate
measures with due regard to:

(a) the study of water cycles and the investigation of each catchment area;
(b) the integrated management of water resources;
(c) the conservation of forested and other catchment areas and the
coordination and planning of water resources development projects;
(d) the inventory and management of all water resources, including
the administration and control of all water utilization, and
(e) the prevention and control of water pollution through, inter alia,
the establishment of effluent and water quality standards.

Chapter XXXI
Article 17. Planned activities
A. Article 2 (General provisions), paragraph 2, of the
Convention on environmental impact assessment in a
transboundary context:
Each Party shall take the necessary legal, administrative or other
measures to implement the provisions of this Convention, including,
with respect to proposed activities listed in Appendix I that are likely
to cause significant adverse transboundary impact, the establishment
of an environmental impact assessment procedure that permits public
participation and preparation of the environmental impact assessment
documentation described in Appendix II.

D. Article 31 (The impact assessment process) of the
Berlin Rules on Water Resources:
1. Assessment of the impacts of any program, project, or activity
shall include, among others:
…
(i) Where appropriate, an outline for monitoring and management
programs and plans for post-project analysis.59

B. Appendix I, paragraph 12, to the Convention on environmental impact assessment in a transboundary context:

E. Article 39 (Duty to acquire information) of the Berlin
Rules on Water Resources:

Groundwater abstraction activities in cases where the annual volume
of water to be abstracted amounts to 10 million cubic metres or more.

In order to comply with this Chapter, States shall take all appropriate steps to acquire the information necessary to manage groundwater
and aquifers efficiently and effectively, including:

C. Annex III (Transboundary impact) to the Tripartite
Interim Agreement Between the Republic of Mozambique and the Republic of South Africa and the Kingdom
of Swaziland for Co-operation on the Protection and Sustainable Utilisation of the Water Resources of the Incomati and Maputo Watercourses:
The projects and activities referred to in Article 13(1) of the
Agreement are the following:
…
(g) groundwater abstraction facilities, regardless of the use or destination of the water, above 3.5 million m3 per year;

(a) Monitoring groundwater levels, pressures, and quality;
(b) Developing aquifer vulnerability maps;
(c) Assessing the impacts on groundwater and aquifers of industrial, agricultural, and other activities; and
(d) Any other measures appropriate to the circumstances of the
aquifer.60
59
60

Ibid., p. 380.
Ibid., p. 386.

Chapter XXXII
Article 18. Scientific and technical assistance to developing States
A. Article 202 (Scientific and technical assistance to
developing States) of the United Nations Convention on
the Law of the Sea:
States shall,
organizations:

directly

or

through

competent

international

(a) promote programmes of scientific, educational, technical
and other assistance to developing States for the protection and
preservation of the marine environment and the prevention, reduction and control of marine pollution. Such assistance shall include,
inter alia:
(i) training of their scientific and technical personnel;

(ii) facilitating their participation in relevant international
programmes;
(iii) supplying them with necessary equipment and facilities;
(iv) enhancing their capacity to manufacture such equipment;
(v) advice on and developing facilities for research, monitoring,
educational and other programmes;
(b) provide appropriate assistance, especially to developing States,
for the minimization of the effects of major incidents which may cause
serious pollution of the marine environment;
(c) provide appropriate assistance, especially to developing States,
concerning the preparation of environmental assessments.

Shared natural resources

B. Article 12 (Technical assistance) of the Stockholm
Convention on Persistent Organic Pollutants:
1. The Parties recognize that rendering of timely and appropriate
technical assistance in response to requests from developing country
Parties and Parties with economies in transition is essential to the successful implementation of this Convention.
2. The Parties shall cooperate to provide timely and appropriate
technical assistance to developing country Parties and Parties with
economies in transition, to assist them, taking into account their particular needs, to develop and strengthen their capacity to implement
their obligations under this Convention.
3. In this regard, technical assistance to be provided by developed
country Parties, and other Parties in accordance with their capabilities,
shall include, as appropriate and as mutually agreed, technical assistance for capacity-building relating to implementation of the obligations under this Convention. Further guidance in this regard shall be
provided by the Conference of the Parties.
4. The Parties shall establish, as appropriate, arrangements for the
purpose of providing technical assistance and promoting the transfer
of technology to developing country Parties and Parties with economies in transition relating to the implementation of this Convention.
These arrangements shall include regional and subregional centres for
capacity-building and transfer of technology to assist developing country Parties and Parties with economies in transition to fulfil their obligations under this Convention. Further guidance in this regard shall be
provided by the Conference of the Parties.
5. The Parties shall, in the context of this Article, take full account
of the specific needs and special situation of least developed countries
and small island developing states in their actions with regard to technical assistance.

C. Article 5 (Research and systematic observation) of the
United Nations Framework Convention on Climate Change:
In carrying out their commitments under Article 4, paragraph 1 (g),
the Parties shall:
(a) Support and further develop, as appropriate, international and
intergovernmental programmes and networks or organizations aimed at
defining, conducting, assessing and financing research, data collection
and systematic observation, taking into account the need to minimize
duplication of effort;
(b) Support international and intergovernmental efforts to
strengthen systematic observation and national scientific and technical
research capacities and capabilities, particularly in developing countries, and to promote access to, and the exchange of, data and analyses
thereof obtained from areas beyond national jurisdiction; and
(c) Take into account the particular concerns and needs of developing countries and cooperate in improving their endogenous capacities
and capabilities to participate in the efforts referred to in subparagraphs
(a) and (b) above.

D. Article 6 (Education, training and public awareness)
of the United Nations Framework Convention on Climate
Change:
In carrying out their commitments under Article 4, paragraph 1 (i),
the Parties shall:
(a) Promote and facilitate at the national and, as appropriate, subregional and regional levels, and in accordance with national laws and
regulations, and within their respective capacities:
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(iv) training of scientific, technical and managerial personnel.
(b) Cooperate in and promote, at the international level, and, where
appropriate, using existing bodies:
(i) the development and exchange of educational and public
awareness material on climate change and its effects; and
(ii) the development and implementation of education and
training programmes, including the strengthening of national
institutions and the exchange or secondment of personnel to train
experts in this field, in particular for developing countries.

E. Article 4 (Co-operation in the legal, scientific and
technical fields) of the Vienna Convention for the Protection of the Ozone Layer:
1. The Parties shall facilitate and encourage the exchange of scientific, technical, socio-economic, commercial and legal information
relevant to this Convention as further elaborated in annex II. Such
information shall be supplied to bodies agreed upon by the Parties.
Any such body receiving information regarded as confidential by the
supplying Party shall ensure that such information is not disclosed and
shall aggregate it to protect its confidentiality before it is made available to all Parties.
2. The Parties shall co-operate, consistent with their national laws,
regulations and practices and taking into account in particular the needs
of the developing countries, in promoting, directly or through competent international bodies, the development and transfer of technology and
knowledge. Such co-operation shall be carried out particularly through:
(a) Facilitation of the acquisition of alternative technologies by
other Parties;
(b) Provision of information on alternative technologies and equipment, and supply of special manuals or guides to them;
(c) The supply of necessary equipment and facilities for research
and systematic observations;
(d) Appropriate training of scientific and technical personnel.

F. Annex II (Information exchange) to the Vienna Convention for the Protection of the Ozone Layer:
1. The Parties to the Convention recognize that the collection
and sharing of information is an important means of implementing
the objectives of this Convention and of assuring that any actions that
may be taken are appropriate and equitable. Therefore, Parties shall
exchange scientific, technical, socio-economic, business, commercial
and legal information.
2. The Parties to the Convention, in deciding what information
is to be collected and exchanged, should take into account the usefulness of the information and the costs of obtaining it. The Parties further
recognize that co-operation under this annex has to be consistent with
national laws, regulations and practices regarding patents, trade secrets,
and protection of confidential and proprietary information.
3.

Scientific information

This includes information on:
(a) Planned and ongoing research, both governmental and private,
to facilitate the coordination of research programmes so as to make
the most effective use of available national and international resources;
(b) The emission data needed for research;

(ii) public access to information on climate change and its
effects;

(c) Scientific results published in peer-reviewed literature on the
understanding of the physics and chemistry of the Earth’s atmosphere
and of its susceptibility to change, in particular on the state of the ozone
layer and effects on human health, environment and climate which
would result from changes on all time-scales in either the total column
content or the vertical distribution of ozone;

(iii) public participation in addressing climate change and its
effects and developing adequate responses; and

(d) The assessment of research results and the recommendations
for future research.

(i) the development and implementation of educational and
public awareness programmes on climate change and its effects;
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4.

Technical information

(c) Imports/exports;

This includes information on:
(a) The availability and cost of chemical substitutes and of alternative technologies to reduce the emissions of ozone-modifying substances and related planned and ongoing research;
(b) The limitations and any risks involved in using chemical or
other substitutes and alternative technologies.
5. Socio-economic and commercial information on the substances
referred to in annex I

(d) The costs, risks and benefits of human activities which may
indirectly modify the ozone layer and of the impacts of regulatory
actions taken or being considered to control these activities.
6.

Legal information

This includes information on:
(a) National laws, administrative measures and legal research relevant to the protection of the ozone layer;
(b) International agreements, including bilateral agreements relevant to the protection of the ozone layer;

This includes information on:
(a) Production and production capacity;

(c) Methods and terms of licensing and availability of patents relevant to the protection of the ozone layer.

(b) Use and use patterns;

Chapter XXXIII
Article 19. Emergency situations
Article 13 (Environmental emergencies) of the
Framework Convention for the Protection of the Marine
Environment of the Caspian Sea:

notified of any such proposed or existing activities. The Contracting
Parties shall agree to carry out environmental impact assessment of
hazardous activities, and to implement risk-reducing measures.

1. The Contracting Parties shall take all appropriate measures and
cooperate to protect human beings and the marine environment against
consequences of natural or man-made emergencies. To this end, preventive, preparedness and response measures, including restoration
measures, shall be applied.

3. The Contracting Parties shall cooperate for the setting up of
early warning systems for industrial accidents and environmental
emergencies. In the event of an environmental emergency, or imminent threat thereof, the Contracting Party of origin shall ensure that the
Contracting Parties likely to be affected, are, without delay, notified at
appropriate levels.

2. For the purpose of undertaking preventive measures and setting
up preparedness measures, the Contracting Party of origin shall identify
hazardous activities within its jurisdiction, capable of causing environmental emergencies, and shall ensure that other Contracting Parties are

4. The Contracting Parties shall take all appropriate measures to
establish and maintain adequate emergency preparedness measures,
including measures to ensure that adequate equipment and qualified personnel are readily available, to respond to environmental emergencies.

Annex
DRAFT CONVENTION ON THE LAW OF TRANSBOUNDARY AQUIFERS
Part I

States of the water in that aquifer or aquifer system, without their express consent. Any State in whose territory
such an aquifer or aquifer system is located is entitled
to participate in the negotiation and to become a party to
arrangements when such arrangements are likely to prejudice their positions vis-à-vis that aquifer or aquifer system.

INTRODUCTION
Article 1. Scope of the present Convention
The present Convention applies to:

2. Parties to an arrangement referred to in paragraph 1
shall consider harmonizing such arrangement with the
basic principles of the present Convention. Where those
parties consider that adjustment in application of the provisions of the present Convention is required because of
the characteristics and special uses of a particular aquifer or aquifer system, they shall consult with a view to
negotiating in good faith for the purpose of concluding an
arrangement beneficial to all the parties.

(a) Utilization of transboundary aquifers and aquifer
systems;
(b) Other activities that have or are likely to have an
impact upon those aquifers and aquifer systems;
(c) Measures of protection, preservation and management of those aquifers and aquifer systems.
Article 2. Use of terms

3. In the absence of an agreement to the contrary, the
present Convention applies to the aquifer or aquifer system referred to in paragraph 1 only to the extent that its
provisions are compatible with those of the arrangement
referred to in the same paragraph.

For the purposes of the present Convention:
(a) “Aquifer” means a permeable [water-bearing]
geological formation underlain by a less permeable layer
and the water contained in the saturated zone of the
formation;

Article 4. Relation to other conventions and
international agreements

(b) “Aquifer system” means a series of more than
two aquifers [, each associated with specific geological
formations,] that are hydraulically connected;

1. When the States Parties to the present Convention
are parties also to the Convention on the Law of the Nonnavigational Uses of International Watercourses, the provisions of the latter concerning transboundary aquifers or
aquifer systems apply only to the extent that they are compatible with those of the present Convention.

(c) “Transboundary aquifer” or “transboundary
aquifer system” means, respectively, an aquifer or aquifer
system, parts of which are situated in different States;
(d) “Aquifer State” means a State Party to the present Convention in whose territory any part of a transboundary aquifer or aquifer system is situated;

2. The present Convention shall not alter the rights
and obligations of the States Parties which arise from
other agreements compatible with the present Convention
and which do not affect the enjoyment by other States
Parties of their rights or the performance of their obligations under the present Convention.

(e) “Recharging aquifer” means an aquifer that
receives a non-negligible amount of contemporary water
recharge;

Part II

(f) “Non-recharging aquifer” means an aquifer that
receives a negligible amount of contemporary water
recharge.

GENERAL PRINCIPLES
Article 5 [Article 3].a Equitable and reasonable
utilization

Article 3. Bilateral and regional arrangements
1. For the purpose of managing a particular transboundary aquifer or aquifer system, aquifer States in
whose territories such an aquifer or aquifer system is
located are encouraged to enter into a bilateral or regional
arrangement among themselves. Such arrangement may be
entered into with respect to an entire aquifer or aquifer system or any part thereof or a particular project, programme
or use except insofar as the arrangement adversely affects,
to a significant extent, the use by one or more other aquifer

1. Aquifer States shall, in their respective territories, utilize a transboundary aquifer or aquifer system in
a manner such that the benefits to be derived from such
utilization shall accrue equitably to the aquifer States
concerned.
a
Article numbers in brackers are those given in the second report
on shared natural resources (Yearbook … 2004, vol. II (Part One),
document A/CN.4/539 and Add. 1).
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2. Aquifer States shall, in their respective territories,
utilize a transboundary aquifer or aquifer system in a reasonable manner and, in particular:
(a) With respect to a recharging transboundary aquifer
or aquifer system, shall take into account the sustainability
of such aquifer or aquifer system and shall not impair the
utilization and functions of such aquifer or aquifer system;
(b) With respect to a non-recharging transboundary
aquifer or aquifer system, shall aim to maximize the
long-term benefits derived from the use of the water contained therein. They are encouraged to establish a development plan for such aquifer or aquifer system, taking
into account the agreed lifespan of such aquifer or aquifer
system as well as future needs of and alternative water
sources for the aquifer States.
3. In the application of paragraphs 1 and 2, aquifer
States concerned shall, when the need arises, enter into
consultation in a spirit of cooperation.
Article 6. Factors relevant to equitable and reasonable
utilization
1. Utilization of a transboundary aquifer or aquifer
system in an equitable and reasonable manner within the
meaning of article 5 requires taking into account all relevant factors and circumstances, including:
(a) The natural condition of the aquifer or aquifer
system;

2. Aquifer States shall, in undertaking other activities in their territories that have or are likely to have an
impact on a transboundary aquifer or aquifer system, take
all appropriate measures to prevent the causing of significant harm through that aquifer or aquifer system to other
aquifer States.
3. Where significant harm nevertheless is caused to
another aquifer State, the aquifer States whose activities
cause such harm shall, in the absence of agreement to
such activities, take all appropriate measures, having due
regard for the provisions of articles 5 and 6, in consultation with the affected State to eliminate or mitigate such
harm and, where appropriate, to discuss the question of
compensation.
Article 8 [Article 5]. General obligation to cooperate
1. Aquifer States shall cooperate on the basis of sovereign equality, territorial integrity, mutual benefit and
good faith in order to attain reasonable utilization and
adequate protection of a transboundary aquifer or aquifer
system.
2. In determining the manner of such cooperation,
aquifer States are encouraged to establish joint mechanisms or commissions, as deemed necessary by them,
to facilitate cooperation on relevant measures and
procedures in the light of experience gained through
cooperation in existing joint mechanisms and commissions in various regions.

(b) The social and economic needs of the aquifer
States concerned;

Article 9 [Article 6]. Regular exchange of data and
information

(c) The population dependent on the aquifer or aquifer
system in each aquifer State;

1. Pursuant to article 8, aquifer States shall, on
a regular basis, exchange readily available data and
information on the condition of the transboundary
aquifer or aquifer system, in particular that of a geological, hydrogeological, hydrological, meteorological
and ecological nature and related to the hydrochemistry of the aquifer or aquifer system, as well as related
forecasts.

(d) The effects of the utilization of the aquifer or aquifer system in one aquifer State on other aquifer States
concerned;
(e) The existing and potential utilization of the aquifer
or aquifer system;
(f) The development, protection and conservation of
the aquifer or aquifer system and the costs of measures to
be taken to that effect;
(g) The availability of alternatives, of comparable
value, to a particular existing and planned utilization of
the aquifer or aquifer system.

2. In the light of uncertainty about the nature and
extent of some transboundary aquifer or aquifer systems,
aquifer States shall employ their best efforts to collect and
generate, in accordance with currently available practice
and standards, individually or jointly and, where appropriate, together with or through international organizations, new data and information to identify the aquifer or
aquifer systems more completely.

Article 7 [Article 4]. Obligation not to cause harm

3. If an aquifer State is requested by another aquifer
State to provide data and information that is not readily
available, it shall employ its best efforts to comply with
the request, but may condition its compliance upon payment by the requesting State of the reasonable costs of
collecting and, where appropriate, processing such data
or information.

1. Aquifer States shall, in utilizing a transboundary aquifer or aquifer system in their territories, take all
appropriate measures to prevent the causing of significant
harm to other aquifer States.

4. Aquifer States shall employ their best efforts to
collect and, where appropriate, to process data and information in a manner that facilitates its utilization by the
other aquifer States to which it is communicated.

2. The weight to be given to each factor is to be determined by its importance in comparison with that of other
relevant factors. In determining what is reasonable and
equitable utilization, all relevant factors are to be considered
together and conclusion reached on the basis of the whole.

Shared natural resources

Article 10. Monitoring
For the purpose of being well acquainted with the conditions of a transboundary aquifer or aquifer system:
1. Aquifer States shall agree on harmonized standards
and methodology for monitoring a transboundary aquifer
or aquifer system. They shall identify key parameters that
they will monitor based on an agreed conceptual model
of the aquifer or aquifer system. These parameters shall
include extent, geometry, flow path, hydrostatic pressure
distribution, quantities of flow and hydrochemistry of the
aquifer or aquifer system.
2. Aquifer States shall undertake to monitor such
parameters referred to in paragraph 1 and shall, wherever possible, carry out these monitoring activities jointly
among themselves and in collaboration with the competent international organizations. Where, however, monitoring activities are not carried out jointly, aquifer States
shall exchange the monitored data.
Article 11 [Article 7]. Relationship between different
kinds of utilization
1. In the absence of agreement or custom to the
contrary, no utilization of a transboundary aquifer
or aquifer system enjoys inherent priority over other
utilization.
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Article 14. Prevention, reduction and control of
pollution
Aquifer States shall, individually and, where appropriate, jointly, prevent, reduce and control the pollution of a
transboundary aquifer or aquifer system that may cause
significant harm to other aquifer States or to their environment. In the light of uncertainty about the nature and
extent of some transboundary aquifers or aquifer systems,
aquifer States are encouraged to take a precautionary
approach.
Article 15. Management
Aquifer States shall undertake to establish plans and
implement these plans for the proper management of a
transboundary aquifer or aquifer system in accordance
with the provisions of the present Convention. They shall,
at the request by any of them, enter into consultations
concerning the management of a transboundary aquifer or
aquifer system, which may include the establishment of a
joint management mechanism.
Part IV
ACTIVITIES AFFECTING OTHER STATES
Article 16. Assessment of potential effects of activities

2. In the event of a conflict between utilization of
a transboundary aquifer or aquifer system, it shall be
resolved with special regard being given to the requirements of vital human needs.

When an aquifer State has reasonable grounds for
believing that a particular planned activity in its territory
may cause adverse effects on a transboundary aquifer or
aquifer system, it shall, as far as practicable, assess the
potential effects of such activity.

Part III

Article 17. Planned activities

PROTECTION, PRESERVATION AND MANAGEMENT

1. Before an aquifer State implements or permits
the implementation of planned activities which may
have a significant adverse effect upon other aquifer
States, it shall provide those States with timely notification thereof. Such notification shall be accompanied
by available technical data and information, including
any environmental impact assessment, in order to enable
the notified States to evaluate the possible effects of the
planned activities.

Article 12. Protection and preservation of ecosystems
Aquifer States shall protect and preserve ecosystems
within a transboundary aquifer or aquifer system. They
shall also ensure adequate quality and sufficient quantity
of discharge water to protect and preserve outside ecosystems dependent on the aquifer or aquifer system.
Article 13. Protection of recharge and discharge zones
1. Aquifer States shall identify recharge zones of a
transboundary aquifer or aquifer system and, within these
zones, shall take special measures to minimize detrimental impacts on the recharge process and also take all
measures to prevent pollutants from entering the aquifer
or aquifer system.
2. Aquifer States shall identify discharge zones of a
transboundary aquifer or aquifer system and, within these
zones, shall take special measures to minimize detrimental impacts on the discharge process.
3. When such recharge or discharge zones are located
in the territories of States other than aquifer States, aquifer States should seek the cooperation of the former States
to protect these zones.

2. If the notifying State and the notified States disagree on the effect of the planned activities, they shall enter
into consultations and, if necessary, negotiations with a
view to arriving at an equitable resolution of the situation.
They may utilize an independent fact-finding body which
may be able to make an impartial assessment of the effect
of the planned activities.
Part V
MISCELLANEOUS PROVISIONS
Article 18. Scientific and technical assistance
to developing States
States shall, directly or through competent international organizations, provide scientific, educational, technical and other assistance to developing States for the
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protection and management of a transboundary aquifer or
aquifer system. Such assistance shall include, inter alia:
(a) Training of their scientific and technical personnel;
(b) Facilitating their participation in relevant international programmes;
(c) Supplying them with necessary equipment and
facilities;
(d) Enhancing their capacity to manufacture such
equipment;
(e) Providing advice on and developing facilities for
research, monitoring, educational and other programmes;
(f) Minimizing the effects of major activities affecting
transboundary aquifers or aquifer systems;
(g) Preparing environmental impact assessments.
Article 19. Emergency situations
1. An aquifer State shall, without delay and by the
most expeditious means available, notify other potentially
affected States and competent international organizations
of any emergency situation originating within its territory
that causes, or poses an imminent threat of causing, serious harm to other States and that results suddenly from
natural causes or from human conduct.
2. An aquifer State within whose territory an emergency situation originates shall, in cooperation with
potentially affected States and, where appropriate, competent international organizations, immediately take all
practicable measures necessitated by the circumstances
to prevent, mitigate and eliminate harmful effects of the
emergency situation.
3. Where water is critical to alleviate an emergency situation, aquifer States may derogate from the
provisions of the articles in parts II to IV of the present
Convention to the extent necessary to alleviate the emergency situation.
Article 20. Protection in time of armed conflict
Transboundary aquifers or aquifer systems and related
installations, facilities and other works shall enjoy the
protection accorded by the principles and rules of international law applicable in international and non-international armed conflict and shall not be used in violation of
those principles and rules.

Article 21. Data and information vital to national
defence or security
Nothing in the present Convention obliges an aquifer
State to provide data or information vital to its national
defence or security. Nevertheless, that State shall cooperate in good faith with other aquifer States with a view
to providing as much information as possible under the
circumstances.
Part VI
FINAL CLAUSES
Article 22. Signature
The present Convention shall be open for signature by
all States from … until … at United Nations Headquarters
in New York.
Article 23. Ratification, acceptance, approval or
accession
The present Convention is subject to ratification,
acceptance, approval or accession by States. The instruments of ratification, acceptance, approval or accession
shall be deposited with the Secretary-General of the
United Nations.
Article 24. Entry into force
1. The present Convention shall enter into force on
the … day following the date of deposit of the … instrument of ratification, acceptance, approval or accession
with the Secretary-General of the United Nations.
2. For each State that ratifies, accepts or approves the
Convention or accedes thereto after the deposit of the …
instrument of ratification, acceptance, approval or accession, the Convention shall enter into force on the … day
after the deposit by such State of its instrument of ratification, acceptance, approval or accession.
Article 25. Authentic texts
The original of the present Convention, of which the
Arabic, Chinese, English, French, Russian and Spanish
texts are equally authentic, shall be deposited with the
Secretary-General of the United Nations.
IN WITNESS WHEREOF, the undersigned plenipotentiaries, being duly authorized thereto, have signed this
Convention.
DONE at New York, this ____ day of __________ two
thousand __________.
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Fifty-first Session, Supplement No. 49,
vol. III, resolution 51/229, annex.

Introduction
1. In its 2004 report, the International Law Commission,
at the request of the Special Rapporteur, agreed that a questionnaire, prepared by the Special Rapporteur, be circulated
to Governments and relevant intergovernmental organizations requesting their views regarding groundwaters.1 In a
circular note dated 23 September 2004 and a letter dated
20 September 2004, the Secretariat transmitted the questionnaire to Governments and relevant intergovernmental
organizations (see annex to the present report).
2. As at 15 July 2005, responses to the questionnaire
had been received from the following 23 States: Belarus,
1

Yearbook … 2004, vol. II (Part Two), para. 81.

Botwana, Brunei Darussalam, Burkina Faso, Colombia,
Denmark, El Salvador, Finland, Honduras, Kenya, Kyrgyzstan, Latvia, Mexico, Monaco, Namibia, the Netherlands, Norway, Pakistan, Poland, Qatar, the Russian Federation, the United Arab Emirates, and the United States
of America. Responses were also received from three
relevant intergovernmental organizations: the Center
for Environment and Development for the Arab Region
and Europe (CEDARE); the International Boundary and
Water Commission; and the Niger Basin Authority. The
responses are contained in the present report and are
organized, to the extent possible, on the basis of the questions posed by the Special Rapporteur.

Shared natural resources
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Comments and observations on the questionnaire on shared resources received
from Governments and intergovernmental organizations
A.

Replies to section A

Are there aquifers in your State that extend beyond
the national boundary?
1. Replies from Governments
Belarus, Botswana, Poland, Qatar and the United
Arab Emirates
3. In their replies to question A, Belarus, Botswana (it
shares the Kalahari and Karoo aquifers with Namibia,
South Africa and Zimbabwe), Poland, Qatar and the
United Arab Emirates responded “Yes”.
Brunei Darussalam
4. Brunei Darussalam does not have any aquifers that
extend beyond its national boundary, nor does it have any
aquifer-sharing agreement with other countries.
Burkina Faso
5. Burkina Faso reported that the significant shared
groundwaters are located in the sedimentary zones, which
account for approximately 18 per cent of the surface area
of the country. These groundwaters are shared with Mali
(a strip running from the south-west to the north) and with
Benin (in the south-east).2
Colombia
6. Colombia borders five countries, the Bolivarian
Republic of Venezuela, Brazil, Ecuador, Panama and
Peru.3 The country’s aquifers extend to four of those
States, the Bolivarian Republic of Venezuela, Brazil,
Ecuador and Peru. Recently, there has been significant
progress in the study, management and development of
transboundary aquifers with the Bolivarian Republic of
Venezuela and Ecuador.
7. Colombia shares the following aquifers directly with
its neighbouring States:
(a) With the Bolivarian Republic of Venezuela, the
Carraipia-Paraguachón river basin; the Catatumbo river
basin; the Arauca river basin; and the Orinoco river basin;
(b) With Ecuador, the Carchí-Guáitara river basin, and
the Mira-Mataje river basin;
(c) With Peru: the Putumayo river basin, and the
Amazon river basin;
(d) With Brazil, the Amazon river basin.
2
The reply of Burkina Faso contained a map, which has been omitted and is available for consultation in the Codification Division of the
Office of Legal Affairs of the Secretariat.
3
The reply of Colombia contained a map, which has been omitted and is available for consultation in the Codification Division of the
Office of Legal Affairs.

Denmark
8. A declaration exists between Denmark and Germany
on the management of the catchments for the transboundary watercourses of Vidå, Kruså, Meden Å and Jardelund
Grøft. The agreement is between the Ministry of the
Environment of Denmark and the Ministry for the
Environment, Nature Conservation, and Nuclear Safety
of Germany. Nothing specific has been agreed, in parallel, for groundwater bodies or aquifers.
El Salvador
9. El Salvador reported that it shares three international watersheds: the Río Paz basin (El Salvador/Guatemala); the Lempa river basin (El Salvador/Guatemala/
Honduras); and the Goascorán river basin (El Salvador/
Honduras).
10. On the Pacific Ocean side, the water area of El
Salvador has been increased by 58 per cent (over
35,000 km2), thanks to the surface and groundwaters it
receives from Guatemala and Honduras.
Finland
11. Finland reported that there are only a few transboundary groundwater areas (approximately 15) extending over
the Finnish-Russian border. These areas are quite pristine,
and there is no pressure to use them for public water supply.
There are also some groundwater areas (approximately 20)
mapped in the vicinity of the border between Finland
and Norway. The area is so sparsely populated that there is
no need for public water supply. There are no groundwater
areas at the border between Finland and Sweden.
Honduras
12. Honduras reported that it has aquifers in the areas
bordering El Salvador, Guatemala and Nicaragua.
Kenya
13. Kenya reported that it has aquifers that extend
beyond its national boundaries.
Kyrgyzstan
14. Since in some respects the responses to the questions in sections A and C coincide, the information
received from Kyrgyzstan is set out below in a combined
and sequential manner without regard for the order of the
questions.
15. In Kyrgyzstan there are international waterways
in respect of which inter-State cooperation is carried out
mainly within the framework of the following international agreements:
(a) Agreement of 30 April 1994 between Kazakhstan
and Kyrgyzstan on the use of the inter-State water management facilities on the Chu and Talas rivers;

96

Documents of the fifty-seventh session

(b) Agreement of 17 March 1998 between Kazakhstan,
Kyrgyzstan and Uzbekistan on the use of the hydropower
resources of the Syrdarya river basin.
Latvia
16. Latvia identified transboundary groundwater bodies, a list of which, including their configuration, will be
updated in the near future, simultaneously with the elaboration of river basin management plans. Requirements
for the monitoring and management of these objects have
been defined by the national law on water management,
Cabinet of Ministers Regulation No. 857 adopted on
19 October 2004, on procedures for the review of groundwater resources and quality criteria, Regulation No. 92
of 17 February 2004, on requirements for monitoring of
surface waters, groundwater and protected areas and the
development of monitoring programmes and other relevant regulations of the Cabinet of Ministers.
Mexico
17. Mexico reported that it shares aquifers that extend
beyond its national boundaries. Mexico has a long
boundary in the north with the United States and in the
south with Belize and Guatemala, totalling 4,301 km.
Monaco
18. The aquifers of Monaco extend beyond its national
borders.
Namibia
19. It is suspected that transboundary aquifers may exist
across the boundary between Angola and Namibia in the
Cuvelai Basin in southern Angola and northern Namibia,
as well as between Botswana and Namibia along the
boundary between the two countries, cutting across the
Kalahari Desert. There may also exist transboundary
aquifers between Angola, Botswana, Zambia, Zimbabwe
and the Caprivi region of Namibia. The extent and potential of those aquifers have not yet been investigated.
20. As a result of the above, existing agreements on the
management of shared water resources makes mention,
as a point of departure, of “waters of mutual interest”,
including surface water and groundwater.
Netherlands
21. Aquifers, as defined in the second report of the Special Rapporteur on shared national resources4, exist along
the entire Dutch land frontier, nearly all of which can be
qualified as unconfined or semi-confined aquifers.
22. Currently, water is extracted from transboundary
aquifers located near Bergen op Zoom (province of North
Brabant) and near Denekamp (province of Overijssel).
23. In addition, a number of aquifers are situated at
greater depths (500–600 metres beneath the surface of
4
Yearbook … 2004, vol. II (Part One), document A/CN.4/539 and
Add.1.

the earth), as well as along the entire Dutch land frontier.
Examples are the Central Slenk aquifer, which crosses
through Germany, Belgium and the Netherlands, and
aquifers beneath the Rhine river valley.
24. Recent hydrogeological research has indicated that
large aquifers may exist along Dutch maritime boundaries, extending throughout the continental shelf of the
North Sea.
Norway
25. Norway reported that it has aquifers that extend into
Finland, the Russian Federation and Sweden. However,
these are only small alluvial aquifers and groundwater in
crystalline rock, which are of limited commercial or ecological interest and are not sufficiently important to be the
object of bilateral or international attention.
Pakistan
26. Pakistan reported that the boundaries of its
groundwater(s) go beyond the State boundaries between
Pakistan and India.
Russian Federation
27. The Russian Federation shares transboundary water
bodies with most of its neighbouring States.
United States of America
28. The United States reported that there are aquifers
that extend beyond the boundary with both of its neighbouring States: Canada and Mexico.
2. Replies from intergovernmental organizations
Center for Environment and Development for the
Arab Region and Europe
29. The Center for Environment and Development
for the Arab Region and Europe, which is a regional
organization, worked as the executing agency for the
“Programme for the Development of a Regional Strategy for the Utilization of the Nubian Sandstone Aquifer System” during the period from 1998 to 2002. The
Nubian sandstone aquifer is a shared aquifer, between
Chad, Egypt, the Libyan Arab Jamahiriya and the
Sudan.
International Boundary and Water Commission
30. The International Boundary and Water Commission
responded in the affirmative.
Niger Basin Authority
31. The Niger Basin, with an existing transboundary aquifer, covers nine countries: Benin, Burkina Faso,
Cameroon, Chad, Côte d’Ivoire, Guinea, Mali, Niger and
Nigeria. The Niger Basin Authority is currently carrying
out the Share Vision process for the member countries
that will comprehensively take care of integrated water
resources management and development.

Shared natural resources

B.

Replies to section A, question 1

If yes, are there any arrangements or agreements with
your neighbouring States on the use or management of these aquifers or for any other cooperation
on them?
1. Replies from Governments
Belarus
32. Belarus responded “Yes”.
Botswana
33. Botswana reported that it and its neighbouring
countries are signatories to the Southern African Development Community Protocol on Shared Watercourse Systems, which was signed in August 1995, revised in August
2000 and entered into force on 22 September 2003. This
Protocol has laid down foundations for cooperation and
management of cross-border aquifers.
Burkina Faso
34. Burkina Faso reported, with particular reference to
groundwaters, that no specific agreements had been concluded with Benin or Mali.
Colombia
35. As one of the joint managers of the project entitled
“Groundwaters in the border area of Cúcuta and Villa del
Rosario (Colombia) and San Antonio-Ureña (Bolivarian
Republic of Venezuela)”, Colombia participates, under
the coordination of the Institute of Hydrology, Meteorology and Environmental Studies, with the support of
the Ministry of the Environment, Housing and Territorial Development and the Colombian Institute of Geology and Mining, in the Internationally Shared Aquifer
Resources Management (ISARM) programme, under the
auspices of the Organization of American States (OAS)
and UNESCO.
36. Colombia is active in the UNESCO/OAS ISARM
Americas programme, Transboundary Aquifers of the
Americas. The programme, a joint effort by the UNESCO
International Hydrological Programme and the OAS
Office for Sustainable Development and Environment,
is for the development of the ISARM programme in the
Americas. The overall objective of the programme is to
strengthen the knowledge base of scientific, socio-economic, legal, institutional and environmental information
needed for managing transboundary aquifers all over the
world. It is run by a coordination committee made up of
experts from UNESCO, the International Association of
Hydrogeologists, FAO and UNECE, all working within
the framework of the UNESCO International Hydrological Programme.
37. The ISARM Americas programme is a regional initiative launched at the 2002 Congress of the International
Association of Hydrogeologists and the Latin American
Association of Groundwater Hydrology for Development, held in Mar del Plata, Argentina.
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38. The OAS Office for Sustainable Development and
Environment, as the coordinating organization of ISARM
Americas, has concentrated its efforts on getting the 24
countries in the Americas that share transboundary aquifers to collaborate with the programme by furnishing
basic information.
39. The joint project of Colombia and the Bolivarian
Republic of Venezuela has fallen behind schedule, despite
the increase in the use of groundwater in the region, owing
to the meagre infrastructure available to the Regional
Autonomous Corporations of the North-East Border to
lead the project and lack of interest on the Venezuelan
side.
40. In the Catatumbo border area, groundwater first
came under discussion at the meeting held under the
auspices of OAS and UNESCO in Cúcuta, Colombia,
from 2 to 4 October 2004.
41. In the La Guajira border area, groundwater was discussed by the Binational Commissions on Border Matters
of both States, especially in the Paraguachón (Colombia)
and Carraipia (Bolivarian Republic of Venezuela) area.
Studies of the aquifer have been carried out and, with
the assistance of IAEA, various studies have been undertaken to better understand the aquifer within the framework of the Programme for the Integrated Protection of
Groundwaters.
42. There are various kinds of agreements between
countries of the region to promote technical studies,
cooperation and information-sharing, some of which have
been more effective than others. They include an agreement to establish the Binational Technical Commission
for the Comprehensive Study of Hydrographic Basins in
Joint Use by Colombia and the Bolivarian Republic of
Venezuela and agreements on bilateral cooperation within
the framework of the Treaty for Amazonian cooperation
between the Bolivarian Republic of Venezuela, Bolivia,
Brazil, Colombia, Ecuador, Guyana, Peru and Suriname.
43. Colombia also participates with the Bolivarian
Republic of Venezuela in the Binational Technical Commission for the Comprehensive Study of Hydrographic
Basins in Joint Use, which has two technical committees, one for the Carraipia-Paraguachón river basin in the
Colombian-Venezuelan Guajira region and the other for
the Catatumbo river.
44. Institutions, policies and programmes that have an
impact on border area matters include: the Intersectoral
Commission for Border Zone Integration and Development; the National Council on Economic and Social
Policy document No. 3155/02 (Outline of a Border Zone
Policy); the Commissions of Neighbours; the Programme
for Border Zone Security and Development (Ministry of
Foreign Affairs/Ministry of Defence); the Andean Committee of Environmental Authorities of the Commission
of the Andean Community; the Regional Biodiversity
Strategy; Decision No. 501 of the Andean Community
(Border Integration Zones); and the Amazon Cooperation
Treaty Organization.
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45. The intersectoral Commission for Border Zone
Integration and Development was established by decree
No. 569 of 2001. The Commission is the political body
for coordination and overall guidance, working between
the central and local levels. It deals with the formulation,
management and execution of border zone policy in all
aspects relating to promoting the development of border
areas and their integration with neighbouring countries in
terms of economic, social, regulatory, cultural, environmental, scientific and infrastructure matters, taking into
account the particular features of those zones.

(f) The Hydrology, Meteorology and Environmental
Studies Institute will identify and allocate funding to
research studies on the availability and quality of water
resources and the restoration of river beds;

46. This Commission consists of: the Minister for Foreign Affairs, who presides and acts as Executive Secretary;
the Ministers of the Interior, Defence, Housing and Public
Credit, Foreign Trade, Environment, Transport, Education,
Health, and Mines and Energy; and the Director of the
National Department of Planning. Other participants are the
Directors of the National Customs and Excise Agency and
the Social Solidarity Network. The Minister for Agriculture
and Rural Development has also participated actively since
the establishment of the Commission.

(h) The Ministry of the Environment, Housing and
Territorial Development will be requested to promote the
sustainable use, conservation and promotion of biodiversity in the border areas and the special units for borderarea development;

47. This Commission has recently charged the National
Department of Planning and the Ministry of Foreign
Affairs with the responsibility for coordinating the drafting of a national policy on border zone integration and
development.

49. One of the objectives of Andean integration is to
promote the development of member countries of the
Commission of the Andean Community and to improve
the living standard of the inhabitants of the region
through, inter alia, the utilization and conservation of
natural resources and the environment.

48. In setting out the outline of a border zone policy, the
National Council on Economic and Social Policy aims to
establish a framework and machinery for a border-zone
development and integration policy, which would make it
possible to coordinate the various national, regional and
local bodies, in order to accomplish set goals. The policy
document establishes the following commitments in the
environmental sector:
(a) The Ministry of the Environment, Housing and
Territorial Development will promote the sustainable use,
conservation and promotion of biodiversity in the border
areas;
(b) Working with Regional Autonomous Corporations,
the Government will increase the granting of forest incentive certificates in order to accelerate restoration;
(c) Working with Regional Autonomous Corporations
operating in the border areas, the Government will establish training programmes in environmental education and
in the preparation of environmental profiles and inventories of natural resources, with a view to developing sustainable technologies, knowledge and the proper use of
those resources;

(g) The Ministries of Agricultural and Rural
Development and of the Environment, Housing and
Territorial Development will be requested to develop
a policy for sustainable farming that is suited to the
border areas and the special units for border-area
development;

(i) The Ministry and the Regional Autonomous
Corporations will be requested to increase the granting
of forest incentive certificates in the border areas and the
special units for border-area development.

50. In its decision No. 435 of 11 June 1998, the
Commission of the Andean Community established
the Andean Committee of Environmental Authorities,
whose main purpose is to provide advice and support
to the secretariat of the Andean Community in establishing its policy on the environment and to ensure
monitoring, implementation and full compliance with
decisions and ancillary regulations in the environmental field.
51. The establishment of the Andean Committee of
Environmental Authorities is also linked to the draft
regional biodiversity strategy for the countries of the
Andean tropics, which was agreed to in March 1998 by
the secretariat of the Andean Community and the InterAmerican Development Bank, which required the establishment of a committee of environmental authorities to
guide the development of the strategy.

(d) The Augustín Codazzi Geographic Institute,
in cooperation with the Ministry of the Environment,
Housing and Territorial Development, will design georeferenced systems based on regional environmental
information in order to identify soils, erosion, pollution
and land use, as well as water and forest resources;

52. Under decision No. 501 of the Commission of the
Andean Community (on border area integration zones),
these zones are understood to be the adjacent border
regions of the member States of the Andean Community, for which policies are to be adopted and plans, programmes and projects implemented, with a view to promoting sustainable development and integration along the
border areas in a joint, shared and coordinated manner so
as to obtain mutual benefits, taking into account the specific features of each region.

(e) The Institute will also support the development of
land-use methodologies in the border areas and special
units for border-area development in order to promote
balanced and sustainable development using forwardlooking scenarios;

53. The border area integration zones are being established to establish the best conditions for sustainable border-area development and integration among the member
States of the Andean Community, in conformity with
specified criteria.

Shared natural resources

54. With regard to the Amazon Cooperation Treaty
Organization, at the level of international law, the Amazon
basin is the subject of the Treaty for Amazonian Cooperation, which was signed in 1978 and includes the Bolivarian Republic of Venezuela, Bolivia, Brazil, Colombia,
Ecuador, Guyana, Peru and Suriname.
55. The goal of the Treaty for Amazonian cooperation
is to promote joint action aimed at promoting balanced
development of the Amazon territories in each member
State, leading to equitable and mutually beneficial results
and to preservation of the environment and the conservation and rational use of the natural resources of the
territories.
56. The Treaty for Amazonian cooperation provides
for the establishment of six special commissions to study
specific matters, namely, science and technology; health;
environment; indigenous affairs; tourism; and transport,
communications and infrastructure.
57. The Treaty for Amazonian cooperation operated
for 20 years with the financial support of the European
Union and FAO; however, in view of the small number
of achievements and practical outcomes over that long
period, those donors terminated their support until the
Treaty was restructured to bring it into line with international standards with regard to the preparation and submission of investment and non-investment projects and
criteria of sustainable development and cost-effectiveness.
58. The functions of the Catchment Basin Commission
with the Bolivarian Republic of Venezuela are as follows:
(a) Define guidelines for technical activities to be
developed on shared basins and to manage political and
financial support for projects that are identified;
(b) Suggest to higher authorities of the respective
Governments the course of action to be followed with
regard to comprehensive management of shared hydrographic basins.
59. The Commissions of Neighbours with Brazil, Ecuador and Peru establish subcommissions or thematic round
tables, for instance, on the environment or on natural
resources, to decide on technical activities, the management of natural resources or simply to define parameters
and possible action on shared aquifers.
El Salvador, Qatar and the United Arab Emirates
60. In their replies to question A.1, El Salvador stated
“Yes” with regard to shared natural resources and “No”
with regard to aquifers, while Qatar and the United Arab
Emirates responded “No”.
Finland
61. Finland reported that there are no specific bilateral
agreements on the management and use of transboundary
aquifers, since the aquifers extending beyond the national
border are not used for water supply. Finland has bilateral transboundary watercourse agreements with all of its
neighbouring countries, but the agreements cover only
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surface-water issues. There are also agreements on cooperation in the field of environmental protection with the
neighbouring countries. In addition, several multilateral
agreements are applied, such as the Convention on environmental impact assessment in a transboundary context,
the Convention on the Protection and Use of Transboundary Watercourses and International Lakes and the European Outline Convention on transfrontier co-operation
between territorial communities or authorities.
Honduras
62. There is an agreement between Guatemala, El Salvador, Honduras and Nicaragua, the European Union and
the Central American Bank for Economic Integration, the
second part of which refers to the regional programme on
the management of multinational catchment basins.
Kenya
63. There are no arrangements or agreements with
Kenya’s neighbouring States on the use or management
of these aquifers.
Latvia
64. At present, Latvia has no agreements (conventions) or any other official documents concluded with
other States, except a previous informal (oral) agreement between Latvia and Lithuania on coordination of a
groundwater monitoring programme.
Mexico
65. Minute No. 242 (northern boundary) of the International Boundary and Water Commission (IBWC) established by the 1944 United States-Mexico Water Treaty,5
deals, to some degree, with groundwaters, although
there is no overall agreement on that issue for the entire
boundary.
66. IBWC Minute No. 289 on observation of the quality
of the waters along the United States and Mexico border
establishes the agreement on the monitoring of quality of
surface water and groundwater along the border between
the two countries. Within the framework of these minutes,
a technical agreement was drawn up, under IBWC, for
the exchange of information, joint publications and the
development of models for the Hueco Bolsón aquifer in
the area of Ciudad Juárez, Chihuahua-El Paso, Texas. A
technical agreement was also concluded to study water
quality in the transboundary aquifer of Ambos Nogales.
67. Information sharing on the various aquifers along
the border between the two countries has been maintained
under IBWC in a spirit of cooperation.
68. For the southern boundary there are two main
instruments: the Treaty on the delimitation of the frontier
5
Treaty between the United States of America and Mexico relating
to the utilization of the waters of the Colorado and Tijuana Rivers, and
of the Rio Grande (Rio Bravo) from Fort Quitman, Texas, to the Gulf of
Mexico (Washington, D.C., 3 February 1944), United Nations, Treaty
Series, vol. 3, No. 25, p. 313. The mandate and functions of IBWC are
described in detail at www.ibwc.gov.
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between Mexico and Guatemala, signed at Mexico City
on 27 September 1882,6 and the Treaty between Great
Britain and Mexico, respecting the Boundary between
Mexico and British Honduras, signed at Mexico City on
8 July 1893.7
Monaco
69. Monaco is not bound to its neighbouring States by
arrangements or agreements on the use and management
of those aquifers that extend beyond its national borders,
nor by any other form of cooperation in this field.
Netherlands
70. Currently, no instruments on the use or management
of aquifers exist other than the general instruments on
water policy that have been or are to be adopted within
the context of the European Union. These instruments are:
(a) Directive 2000/60/EC of the European
Parliament and of the Council of the European Union
of 23 October 2000 establishing a framework for
Community action in the field of water policy (European
Water Framework Directive);8
(b) Proposal for a directive of the European Parliament
and of the Council of the European Union on the protection of groundwater against pollution, currently under
consideration by both the Council and the Parliament.9
Norway
71. Norway replied in the negative. If questions were to
arise regarding groundwaters, the following institutions
would apply: for Finland and the Russian Federation, the
Finnish/Russian/Norwegian border commission; for Sweden, a case-by-case approach is suggested, if needed.
Pakistan
72. There is no formal agreement on the use/mining of
groundwater aquifers.
Poland
73. The Polish-German agreement on cooperation in
water management of transboundary waters came into
force in 1996; the Polish-Czech agreement on cooperation in the area of water management of transboundary
waters with the Czechoslovak Republic (1956) is in force
by succession, and the conditions of the new agreement
with the Czech Republic are currently being negotiated;
the Polish-Ukrainian agreement on cooperation in water
management of transboundary waters came into force in
1999; and agreements with Belarus and Lithuania are currently being negotiated.
United Nations, Treaty Series, vol. 1404, No. 933, p. 323.
British and Foreign State Papers, 1892–1893, vol. LXXXV (London, HM Stationery Office, 1899), p. 58.
8
Official Journal of the European Communities, No. L 327
(22 December 2000), p. 1.
9
Commission of the European Communities (COM(2003) 550
final).
6
7

Russian Federation
74. As the use and conservation of transboundary water
bodies must be regulated, the Russian Federation has concluded agreements of cooperation for the protection and
rational use of transboundary water bodies with Belarus,
Estonia, Finland, Kazakhstan, Mongolia and Ukraine.
The agreements with Belarus, Kazakhstan, Mongolia and
Ukraine relate, in addition, to transboundary groundwater.
Moreover, a quadripartite agreement has been concluded
with Belarus, Kazakhstan and Tajikistan regarding fundamental principles of collaboration in the rational use and
protection of transboundary water bodies.
75. No special multilateral or bilateral agreements on
transboundary aquifers have been concluded.
United States of America
76. In 1973, under the auspices of the United StatesMexico IBWC, the United States and Mexico concluded
Minute No. 242, which commits each country to specific annual pump limitations in the Arizona-Sonora
boundary area; it also contains a commitment to mutual
consultation prior to any new development of ground or
surface water resources that might adversely affect the
other country.
77. Minute No. 242 was agreed, pending conclusion by
the United States and Mexico of a “comprehensive agreement on groundwater”.10 To date, such an agreement has
not been concluded.
78. Annex 16 to the Agreement between the United
States of America and Canada on Great Lakes Water
Quality, 197811 addresses groundwater contamination
affecting the boundary waters of the Great Lakes system.
It is a limited cooperation arrangement, rather than a comprehensive management or utilization agreement.
2. Replies from intergovernmental organizations
Center for Environment and Development for the
Arab Region and Europe
79. The Center for Environment and Development for
the Arab Region and Europe reported that there is an
agreement on the establishment of the “Joint Authority
for the Study and Development of the Nubian Sandstone Aquifer”; and that there are two agreements for
continuous data collection and for data exchange.
Within the context of the data collection agreement,
the four countries agreed to share the data consolidated throughout the implementation of the programme
and incorporated into a regional information system. It
was also agreed to share the information that would be
collected, according to the terms of the data exchange
agreement, by updating the regional information system, to be implemented in an Internet environment enabling online access to updates. However, the Internet
environment for data-sharing and exchange has not yet
been implemented owing to lack of funds.
10
11

Minute No. 242, resolution, para. 5.
United Nations, Treaty Series, vol. 1153, No. 18177, p. 187.
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80. Within the context of the agreement on data
exchange, it was agreed that information would be updated
through the continuous monitoring of extraction rates at
certain extraction sites, quality measurements and waterlevel measurements in specified locations. This information would be shared with the other countries concerned.
International Boundary and Water Commission
81. Minute No. 242 of IBWC deals, to some extent, with
groundwaters, although there is no general agreement on
the matter for the entire border area.
82. In addition, IBWC Minute No. 289 establishes an
agreement on the observation of the quality of surface
and underground waters along the border between the two
countries.
83. In the context of the above-mentioned Minutes, a
technical agreement was drawn up by IBWC on exchanging information, issuing joint publications and developing
models for the Bolsón del Hueco aquifer in the area of
Cuidad Juárez, Chihuahua, Mexico, and El Paso, Texas,
United States.
84. A technical agreement was also drawn up for a study
of the quality of water in the transboundary aquifer of
Ambos Nogales.
85. In addition, information has been exchanged in
a spirit of cooperation between the IBWC members on
the various aquifers along the border between the two
countries.
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(c) Agreement on cooperation in the study, exploration and use of raw mineral resources (Moscow,
27 March 1997);
(d) Agreement on border cooperation in the study,
development and protection of the subsoil (Minsk,
31 May 2001).
Botswana
88. Botswana submitted the Revised Protocol on Shared
Watercourse Systems in the Southern African Development Community, which is available for consultation in
the Codification Division of the Office of Legal Affairs.
Colombia
89. Copies of decision No. 435 of the Andean Committee of Environmental Authorities; decision No. 501 on
border area integration zones of the Andean Community;
and National Council on Economic and Social Policy
document No. 3155 of 2002 have been submitted in Spanish and are available for consultation in the Codification
Division of the Office of Legal Affairs.
Denmark
90. A copy of the declaration between Denmark and
Germany regarding the management of the catchments for
the transboundary watercourses of Vidå, Kruså, Meden Å
and Jardelund Grøft has been submitted.
91. The text, in Danish and German, is available for
consultation in the Codification Division of the Office of
Legal Affairs.

Niger Basin Authority

El Salvador

86. The Niger Basin Authority reported that arrangements will be effected through the Share Vision process
currently under way in the Niger Basin.

92. El Salvador replied that there is a close relationship between natural resources and aquifers: infiltration
and percolation of rainwater to phreatic levels (aquifers)
depend to a large extent on how natural resources such as
forests, soils for agricultural use, soils for stock-raising
use, soil conservation practices and protected areas are
managed.

C. Replies to section A, question 2
If yes, please provide a copy of the agreements/
arrangements
1. Replies from Governments
Belarus
87. Belarus submitted the following documents, which
are available for consultation in the Codification Division
of the Office of Legal Affairs:
(a) Minutes of the joint meeting of representatives of
the geological services of Belarus and Lithuania and the
programme for groundwater monitoring in the border areas
of Belarus and Lithuania (Minsk, 19–21 December 2000);
(b) Agreement on cooperation between the Ministry
of Natural Resources and Environmental Protection of
Belarus and the Ministry of Natural Resources of the
Russian Federation (Minsk, 14 March 2000);

93. A copy of the treaty between El Salvador, Guatemala and Honduras on the implementation of the Trifinio
Plan has been submitted in Spanish and is available for
consultation in the Codification Division of the Office of
Legal Affairs.
Kenya, Namibia, Norway, Pakistan and Qatar
94. In their replies to question A.2, Kenya, Namibia,
Norway, Pakistan and Qatar indicated that the question was “Not applicable”, while Namibia reported “No
response”.
Kyrgyzstan
95. Copies of the Agreement of 30 April 1994 between
Kyrgyzstan and Kazakhstan on the use of the inter-State
water management facilities on the Chu and Talas rivers
and the Agreement of 17 March 1998 between Kyrgyzstan,
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Kazakhstan and Uzbekistan on the use of the hydropower
resources of the Syrdarya river basin have been submitted
in Russian and are available for consultation in the Codification Division of the Office of Legal Affairs.
Mexico

(j) IBWC joint report of the principal engineers relative to the joint monitoring of the quality of the groundwaters to determine the presence of anthropogenic contaminants in the transboundary aquifer in the Nogales,
Arizona/ Nogales, Sonora area (IBWC-North), signed at
El Paso, Texas, on 25 January 1996;

96. Copies of the following agreements and text of legislation have been submitted in Spanish and are available
for consultation in the Codification Division of the Office
of Legal Affairs:

(k) The decree to amend, supplement and repeal various provisions of the Law on National Waters;

(a) Treaty on the delimitation of the frontier between
Mexico and Guatemala, signed in Mexico City on
27 September 1882;12

Netherlands

(b) Treaty between Great Britain and Mexico, respecting the Boundary between Mexico and British Honduras,
signed in Mexico City on 8 July 1893;13
(c) Convention establishing an International
Boundary Commission to resolve questions arising in
the course of the Rio Grande and the Colorado River,
signed at Washington, D.C., on 1 March 1889,14 and
the Convention setting an indefinite term to that stipulated in the Convention of 22 December 1899, signed at
Washington, D.C., on 21 November 1900;15
(d) Mexican Water Treaty, concluded between Mexico
and the United States of America on 3 February 1944;16
(e) Exchange of notes between Mexico and Guatemala
constituting an Agreement on the Establishment of an
International Boundary and Water Commission (IBWCSouth), signed in Guatemala on 9 November and
21 December 1961;
(f) Treaty to strengthen the International Boundary
and Water Commission (IBWC-South), signed at Mexico
City on 17 July 1990;
(g) IBWC Minute No. 242, entitled “Permanent and
Definitive Solution to the International Problem of the
Salinity of the Colorado River”, signed at Mexico City on
30 August 1973;
(h) IBWC Minute No. 289, entitled “Observation of
the Quality of the Waters along the United States and
Mexico Border”, signed at El Paso, Texas, United States,
on 13 November 1992;
(i) Joint report of the principal engineers relative to
the exchange of information and mathematical modelling
of the aquifer in the area of Ciudad Juárez, Chihuahua and
El Paso, Texas (IBWC-North), signed at El Paso, Texas,
on 2 December 1997;
See footnote 6 above.
See footnote 7 above.
14
William M. Malloy, ed., Treaties, Conventions, International
Acts, Protocols and Agreements between the United States of America
and Other Powers, 1776–1909 (Washington, D.C., Government Printing Office, 1910), vol. I, p. 1167.
15
Ibid., p. 1192.
16
See footnote 5 above.
12

(l) The Law on National Waters.

97. The Netherlands reported that for information on
the relevant European Union instruments, the European
Commission should be consulted.
Poland
98. Agreements are not available in the English language. Poland noted that copies in national languages
may be submitted upon request.
Russian Federation
99. The Russian Federation noted that copies of the
relevant agreements had been transmitted directly to the
Special Rapporteur, in March 2004.
United States of America
100. The United States drew the attention of the Special
Rapporteur to the following websites: www.ibwc.gov for
Minute No. 242 of 1973; and www.epa.gov for annex 16
to the Agreement on Great Lakes Water Quality, 1978
between the United States and Canada.17
2. Replies from intergovernmental organizations
Center for Environment and Development for the
Arab Region and Europe
101. The texts of the agreement for the establishment of
the Joint Authority for the Study and Development of the
Nubian Sandstone Aquifer (original in Arabic), the agreement for continuous data collection, and the agreement on
data exchange have been submitted and are available for
consultation in the Codification Division of the Office of
Legal Affairs.
International Boundary and Water Commission
102. Copies of IBWC Minutes Nos. 242 and 289, as
well as of the technical agreements for Ciudad Juárez, El
Paso and Ambos Nogales, have been submitted in Spanish and are available for consultation in the Codification
Division of the Office of Legal Affairs.

13

Niger Basin Authority
103. The Niger Basin Authority reported that copies of
relevant agreements/arrangements are not yet available.
17

See footnote 11 above.

Shared natural resources

D. Replies to section A, question 3
Are there joint bodies/mechanisms among the States
concerned on the management or other cooperation
on these aquifers?
1. Replies from Governments
Belarus
104. Belarus responded “Yes”—the Intergovernmental
Council of the countries of the Commonwealth of Independent States on the exploration, use and protection of
the subsoil. The statute of the Intergovernmental Council
is available for consultation in the Codification Division
of the Office of Legal Affairs. It is an annex to the Agreement on cooperation in the study, exploration and use of
raw mineral resources of 27 March 1997.
Botswana
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and “Yes” with regard to shared natural resources; and
Pakistan replied “Not applicable”.
Honduras
110. There is an agreement between El Salvador, Guatemala, Honduras, Nicaragua, the European Union and
the Central American Bank for Economic Integration, the
second part of which refers to the regional programme on
the management of multinational catchment basins.
111. The aforementioned agreement is contained
in addendum 3 to ALA Agreement 8912, revised, of
30 June 2002. The agreement contains the following relevant paragraphs:
Moreover, given the dwindling availability of groundwater, which is
becoming an important source of water supply, sensitization and training programmes must be launched with a view to preventing pollution from sewage, residual toxins from agricultural activities and solid
waste dumps.

105. Botswana responded “Yes and no”. Besides the
Revised Protocol on Shared Watercourses Systems in the
Southern African Development Community, there are no
joint bodies/mechanisms with neighbouring States, but
technically, the good working relations that exist allow
Botswana to share information on request.

To help improve the quality of life of the populations of the municipalities in the border areas of Central America, through actions aimed
at reducing poverty and vulnerability and strengthening capacities for
management and social participation.

Burkina Faso

Main activities to be carried out to achieve result 3: “Organizations,
institutions and local governments are coordinating and articulating
development actions bearing in mind the interests of local communities
in selected microregions.”

106. Benin, Burkina Faso and Mali are members of the
Niger Basin Authority, an intergovernmental organization established in 1980 with a total membership of nine
States. One of the organization’s objectives is the implementation and monitoring of a well-ordered and rational
regional policy on the use of surface waters and groundwaters from the basin.
Colombia
107. Colombia and the Bolivarian Republic of Venezuela have established Binational Commissions on Border
Matters, which report directly to the Office of the President of the Republic and are composed of civil servants
from various departments that support each of the topics
concerned. For instance, the Groundwater Commission
is comprised of representatives from the Ministry of the
Environment, Housing and Territorial Development, the
Colombian Institute of Geology and Mining, the Institute
of Hydrology, Meteorology and Environmental Studies
and regional support bodies (Regional Autonomous Corporations) and their counterparts on the Venezuelan side.
Denmark
108. There are no joint arrangements or bodies regarding the management of these aquifers, which are governed
by the respective national legislation.
El Salvador, Finland, Latvia, Namibia,
Norway, Pakistan and Qatar
109. In their replies to question A.3, Namibia responded
“Yes”; Finland, Latvia, Norway and Qatar responded
“No”; El Salvador responded “No” with regard to aquifers

To help improve the quantity and quality of water in shared catchment
areas, thus preventing the outbreak of potential international conflicts
concerning their use and protection.

The idea is to promote the development of transboundary areas and
shared catchment basins.
Encouraging the establishment of a common policy framework for
work in shared catchment basins and border areas.
In the shared catchment basins, programme activities will be carried
out in four multinational catchment basins in five of the seven countries
comprising the Central American isthmus.
Support will also be provided for the establishment and operation of
shared catchment basin authorities.

Kenya
112. Kenya replied that there are no joint bodies/mechanisms among the States concerned on the management of,
or other cooperation on, these aquifers.
Mexico
113. With respect to the country’s northern boundary,
IBWC is responsible for monitoring and implementing
international boundary and water treaties, regulating and
implementing the rights and obligations resulting from
those treaties and settling any differences that may arise
as a result of their application. IBWC is an international
body, composed of a United States section and a Mexican section, each headed by an engineer-commissioner
appointed by the President of his/her respective country.
114. For the southern boundary, there are two international commissions, which act independently of each
other: IBWC between Mexico and Guatemala, which is
composed of a Mexican section and a Guatemalan section;
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and IBWC between Mexico and Belize, which is composed of a Mexican section and a Belizean section. Each
Commission is an international body formulating recommendations and submitting them to the Governments of
Mexico and Guatemala or, in the latter case, the Governments of Mexico and Belize, to settle bilateral boundary
and water issues.

11 January 1909.20 As with IBWC, the work of the Commission has been devoted almost exclusively to surface
water issues.

Netherlands

121. The Center for Environment and Development for
the Arab Region and Europe reported on the existence of
the Joint Authority for the Study and Development of the
Nubian Sandstone Aquifer.

115. The Netherlands reported that at present no such
body exists.

2. Replies from intergovernmental organizations
Center for Environment and Development for the
Arab Region and Europe

International Boundary and Water Commission

Poland
116. Poland reported the existence of the following bodies/mechanisms: the International Commission for the Protection of the Oder against Pollution; the Polish-German
Commission on Transboundary Waters; the Polish-Czech
Commission on Transboundary Waters; the Polish-Slovak
Commission on Transboundary Waters; the Polish-Ukrainian Commission on Transboundary Waters; and the PolishBelarusian Commission on Transboundary Waters.
Russian Federation
117. As part of cooperation agreements on the protection and rational use of water bodies, joint commissions for the protection and rational use of transboundary
water bodies have been established or plenipotentiaries
of the parties appointed. The agreements themselves
determine the competence of the joint commissions and
plenipotentiaries.
118. Within the Commonwealth of Independent States,
the condition and use of water resources from transboundary water bodies, including transboundary aquifers,
is handled by the Intergovernmental Council for Exploration, Exploitation and Protection of Mineral Natural
Resources of the States members, in the context of the
development of appropriate methods. The Council prepared draft interim methodological recommendations for
monitoring the geological environment of border territories, including groundwater, which lay down principles
and methods for monitoring the condition and use of the
groundwater of transboundary aquifers.
United States of America
119. As stated in paragraph 65 above, the work of
IBWC, established by the 1944 Water Treaty between the
United States and Mexico,18 and that of its precursor, the
International Boundary Commission, established in 1889,
has been devoted almost entirely to surface water issues.

122. IBWC has jurisdiction over matters pertaining to
boundaries and waters between Mexico and the United
States, and in that context, it has coordinated exchanges
of information and joint studies.
Niger Basin Authority
123. The Niger Basin Authority reported that the Ministries of Water Resources of the nine member countries
are responsible for transboundary water resources management. There also exist transboundary aquifer projects,
such as the Lullemeden aquifer development project,
which is currently under way, covering Mali, Niger and
Nigeria.
E.

Replies to section A, question 4

If yes, please provide information describing the
legal basis, role and function of the joint bodies/
mechanisms
1. Replies from Governments
Botswana
124. Botswana reported that the Southern African
Development Community has approved a regional strategic action plan for integrated water resources development and management. In order to implement the plan,
SADC has established committees, such as the Water
Resources Technical Committee and the Integrated Committee of Ministers that meet once a year, or as requested,
to monitor progress or guide the programme.
Burkina Faso
125. For the moment, the relevant existing agreement
is the Convention creating the Niger Basin Authority,
the principal objective of which is to promote cooperation among member States in the areas of energy, water
resources, agriculture, animal husbandry, fishing and fisheries, forestry and forest exploitation, transport, communications and industry.
Colombia

120. The International Joint Commission was established by the Boundary Waters Treaty between the United
States and Canada, signed in Washington, D.C., on

126. The legal instruments that define the roles and
functions of the agencies, bodies and mechanisms
comprise the following: Act No. 1911 of 1995, Decree

See footnote 5 above.
The International Joint Commission is a joint mechanism established by agreement (see www.ijc.org).

20
Charles I. Bevans, ed., Treaties and Other International Agreements of the United States of America, 1776–1949, vol. 12 (Department
of State publication 8761. Released 1974), p. 319.

19

18
19
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No. 569 of 2001 and Decree No. 523 (Regional Biodiversity Strategy).
El Salvador
127. Transboundary natural resources (transboundary
water basins) are managed by the Office of the VicePresident of the Republic through:
(a) The Trifinio Plan, a project that has received funding from IAEA;
(b) The Trinational Sustainable Development
Programme for the Upper Lempa River Basin, involving
El Salvador, Guatemala and Honduras. This programme
is linked to the Trifinio Plan;
(c) The Binational Master Plan for the Paz River
Basin, involving El Salvador and Guatemala. An agreement between the two countries has been proposed.
128. All the above have a direct bearing on natural
resources and aquifers.
Kenya, the Netherlands, Norway, Pakistan and Qatar
129. In their replies to question A.4, Kenya, the Netherlands, Norway, Pakistan and Qatar responded “Not
applicable”.
Mexico
130. IBWC-North: the Convention for the establishment of an International Boundary Commission to
resolve questions raised by the course of the Rio Grande
and the Colorado Rivers, dated 1 March 1889,21 and the
Convention setting an indefinite term to that stipulated
in the Convention of 22 December 1899, for the review
and judgement of cases submitted to the International
Boundary Commission,22 were the conventions whereby,
on a provisional basis and a definitive basis, respectively,
IBWC was established. The Commission’s function is
to monitor the observance of international boundary and
water treaties, to assist the Government of Mexico in diplomatic negotiations of relevant international agreements
and to operate and maintain the infrastructure established
under those agreements, ensuring territorial integrity and
promoting water resource conservation with civic participation within a framework of transparency and teamwork.
131. IBWC-South: the legal framework of IBWC-South
comprises the exchange of notes between Mexico and
Guatemala constituting the Agreement on the Establishment of an International Boundary and Water Commission, dated 9 November and 21 December 1961, signed in
Guatemala, and the Treaty to strengthen the International
Boundary and Water Commission, signed at Mexico City
on 17 July 1990.
132. A main function of the Commission is to advise the
Governments of the two countries on matters related to
boundaries and the waters of international rivers. It also
has the authority to conduct research and studies and to
carry out construction projects. The matters dealt with
by the Commission, which must be submitted for the
21
22

See footnote 14 above.
See footnote 15 above.
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consideration of the Governments, fall under the jurisdiction of the Ministries of Foreign Affairs of Mexico and
Guatemala.
133. IBWC-South for Mexico-Belize: the legal framework of IBWC-South for Mexico-Belize comprises the
exchange of notes establishing IBWC for Mexico and
Belize, dated 6 July and 6 November 1993.
134.
The Commission is responsible for research and
study for the purpose of advising and issuing recommendations to the Governments of both countries on matters
under its jurisdiction.
Namibia
135. Namibia reported that joint bodies/mechanisms are
regulated by the agreements based on customary international water law and best practices.
Poland
136. All commissions have been established on the
basis of governmental agreements.
United States of America
137. As stated above, comprehensive information concerning IBWC is available at www.ibwc.state.gov. Information on the International Joint Commission is available
at www.ijc.org. The underlying agreements may also be
found on these websites.
2. Replies from intergovernmental organizations
Center for Environment and Development for the
Arab Region and Europe
138. The Joint Authority for the Study and Development of the Nubian Sandstone Aquifer was established in
1992, with its headquarters in Tripoli, Libyan Arab Jamahiriya, with branch offices in member countries. The tasks
of the Joint Authority are as follows:
(a) Collection of all information, data and results of
studies carried out by relevant countries. Classifying, analysing and correlating such information, data and study
results;
(b) Preparation and execution of all complementary
studies required for the determination of the complete
features of this aquifer as to quantity and quality;
(c) Development of programmes and plans for the
utilization of water, proposal of a common policy for
the development and utilization of water resources,
both nationally and regionally, execution of a common policy for water resources and the drawing up of
plans, programmes and necessary frameworks for their
execution;
(d) Adoption of a scientific basis for water management of the aquifer;
(e) Establishment of cooperation in the field of training and activities related to water resources;
(f) Rationalization of the utilization of the waters of
the Nubian sandstone aquifer by member countries;
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(g) Study of the environmental aspects of aquifer
groundwater development, desertification control and
renewable energy use;
(h) Organization of symposiums and dissemination of
information on the Nubian sandstone aquifer, and consolidation of relationship with relevant regional and international organizations and institutions.
139. The Board of Directors of the Joint Authority consists of three members from each member country, who
are named by the ministers concerned of their respective
countries. The chairmanship of the Board is on a one-year
rotation basis.
International Boundary and Water Commission
140. Copies of the 1944 Water Treaty,23 under which
IBWC was created, and Minute No. 242 are available for
consultation in the Codification Division of the Office of
Legal Affairs.
F.

Namibia
145. Namibia is divided into 13 regions. Some regions
have aquifers extending across their boundaries, but the
management of those resources is controlled centrally by
the Department of Water Affairs in the Ministry of Agriculture, Water and Rural Development.
Pakistan
146. Pakistan reported that it does have groundwater
aquifers extending into provincial boundaries.
Russian Federation

Replies to section B

For federated States: are there domestic aquifers in
your State that extend over the boundaries of political subdivisions?
1. Replies from Governments
Botswana, Burkina Faso, Kenya, Latvia, Mexico,
Monaco, the Netherlands, Norway, Poland, Qatar,
the United Arab Emirates and the United States of
America
141. In their replies to question B, Mexico, the United
Arab Emirates and the United States responded “Yes”;
Burkina Faso and Poland responded that they were not
federated States; Botswana, Kenya, Latvia, Monaco, the
Netherlands, Norway and Qatar responded by indicating
“Not applicable”. Kyrgyzstan responded that questions in
section B did not concern it.
Colombia
142. Colombia does not have a federal system. It is, however, subdivided into 32 departments, each with its own
governor. The Ministry of the Environment, Housing and
Territorial Development formulates environmental policy
at the national level. At the regional level, there is a geopolitical division into Regional Autonomous Corporations,
the highest authorities regarding environmental issues for
a single department and, at times, for two or more departments. There are urban environmental units for department
capitals having more than one million inhabitants. The
country has a total of 40 environmental authorities.
143. In view of the above, it is easy to understand
that aquifers may extend to the territorial jurisdiction
of various political and environmental administrative
authorities.
El Salvador
144. Given that El Salvador is not a federated State and
its political-administrative subdivisions are departments
23

and municipalities, that the entire territory of the country is on the Pacific watershed and that all surface and
underground waters drain into the Pacific Ocean, aquifers
and their recharge areas run through municipalities and
departments at the underground level, taking as a basis the
subsoil of the entire country.

See footnote 5 above.

147. Cooperation between the component entities of the
Russian Federation regarding the extraction and use of
groundwater is governed by current Russian legislation
on mineral resources and water and does not require that
those component entities conclude separate agreements
with each other.
2. Replies from intergovernmental organizations
International Boundary and Water Commission
148.

IBWC replied in the affirmative.
G. Replies to section B, question 1

If yes, are there any arrangements or agreements
among them on the use or management of such
aquifers or for any other cooperation on them?
1. Replies from Governments
Colombia
149. Technical and scientific cooperation may take place
by agreement. If there is sufficient information about the
aquifer, inter-agency technical and scientific committees
are formed with the participation of State bodies that
deal with research, administration and resource management. Examples of such arrangements include the
Institute of Hydrology, Meteorology and Environmental
Studies, the Colombian Institute of Geology and Mining and public service companies (in the case of Tunja,
Santa Marta, Sincelejo, Bogotá, San Andrés and other
cities). Bodies responsible for the exploration and management of hydrocarbon data, such as ECOPETROL
and the National Hydrocarbon Agency (in the case of
the Morroa aquifer), may also be involved.
150. Once information about the aquifer has been
obtained, management plans are drawn up with a view to
guaranteeing sustainable use and supply in terms of quality and quantity.

Shared natural resources

151. With the support of the United Kingdom of Great
Britain and Northern Ireland and IAEA, the Programme
for the Integrated Protection of Groundwaters in Colombia was implemented and has been successfully developed in the Cauca Valley and on San Andrés island.
Development is currently under way in the municipality of Pereira and in the departments of La Guajira and
Sucre.
El Salvador
152. El Salvador reported no such arrangements or
agreements.
Kenya, Namibia, Norway, Qatar and the United Arab
Emirates
153. In their replies to question B.1, the United Arab
Emirates stated “No”; Namibia stated “No response”,
while Kenya, Norway and Qatar responded “Not
applicable”.
Mexico
154. Water management in Mexico is regulated by the
Law on National Waters, managed by the National Water
Commission. States participate as members of river basin
councils, which are instruments of coordination, consensus-building, support, consultation and advice. Both
States and individuals can obtain water concessions from
the National Water Commission.
Pakistan
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H. Replies to section B, question 2
If yes, please provide similar information as
described in questions A.2 to A.4
1. Replies from Governments
Colombia
159. Copies of the Guide for the presentation of groundwater projects; the executive summary of the Programme
for the Integrated Protection of Groundwaters in Colombia and the instrument establishing the aquifers at Morroa, Sucre, and elsewhere were submitted in Spanish and
are available for consultation in the Codification Division
of the Office of Legal Affairs.
Kenya, Namibia, Norway, Pakistan and Qatar
160. In their replies to question B.2, Namibia indicated
“No response”, while Kenya, Norway, Pakistan and Qatar
stated “Not applicable”.
Mexico
161. A copy of the Law on National Waters (Official
Journal of the Federation, 29 April 2004) was submitted
in Spanish and is available for consultation in the Codification Division of the Office of Legal Affairs.
United States of America

155. Pakistan reported no such arrangements or
agreements.

162. Information on the aforementioned illustrative
compacts, the Republican River Compact and the Arkansas River Compact may be found at: http://water.state
.co.us and http://cwcb.state.co.us.

United States of America

2. Replies from intergovernmental organizations

156. In the United States, there are both state and federal laws that pertain to water management. There are
many interstate arrangements and agreements on surface water management; there are fewer that also address
groundwater management. Examples of the latter include
the Republican River Compact and the Arkansas River
Compact.

International Boundary and Water Commission

2. Replies from intergovernmental organizations
International Boundary and Water Commission
157. Water management in Mexico is regulated by the
Law on National Waters, which is administered by the
National Water Commission. The states participate as
members of river basin councils, which provide coordination, consensus-building, support, consultation and
advice. The National Water Commission is empowered to
grant concessions to states and individuals.
Niger Basin Authority
158. Arrangements will be effected through the Share
Vision process currently under way regarding the Niger
Basin.

163. A copy of the Law on National Waters was submitted in Spanish and is available for consultation in the
Codification Division of the Office of Legal Affairs.
Niger Basin Authority
164. The Niger Basin Authority responded “Not yet
available”.
I.

Replies to section C

If the answer to questions A.1 and B.1 is yes, please
answer the following questions on the contents of
the agreements or arrangements
Replies from Governments
Denmark
165. There are no arrangements between Denmark and
Germany regarding the allocation of water resources. Nor
are there any provisions on the use or joint management/
control of water resources.

108

Documents of the fifty-seventh session

166. A few years ago, the county of South Jutland participated in a project on groundwater in the region. The
project report is available on the county home page on
the Internet.
Kenya, Latvia, Monaco, Norway, Pakistan and Qatar
167. In their replies to question C, Latvia stated that the
answer to questions A.1 and B.1 is “No”, while Kenya,
Monaco, Norway, Pakistan and Qatar responded “Not
applicable”.
United States of America
168. The United States is not sufficiently familiar with
the details of state water compacts to answer the questions
in section C with respect to the agreements covered by
question B.1.
J.

Replies to section C, question 1

Are there any provisions on the allocation of water
resources?
1. Replies from Governments
Belarus, El Salvador, Kenya, Poland and Qatar
169. In their replies to question C.1, Belarus, El Salvador and Poland responded “No”, while Kenya and Qatar
stated “Not applicable”.
Botswana
170. Botswana responded “Yes”, but this applies only
to the Revised Protocol on Shared Watercourse Systems
in the Southern African Development Community: the
articles on general principles and shared watercourse
agreements.
Burkina Faso
171. The Convention creating the Niger Basin Authority
does not contain any provisions on the allocation and use
of water resources or on the joint management or control
of those resources.
Colombia
172. Colombia reported no provisions on the allocation of water resources. Inter-agency cooperation agreements are directed at water research and administration.
To date, no exercise has been carried out on the allocation
of groundwater resources.
Kyrgyzstan
173. Kyrgyzstan replied that since the responses to the
questions in sections A and C coincide to some extent, the
information below is set out in a combined and sequential
manner, without regard for the order of the questions.
174. The position of Kyrgyzstan on issues related to the
regulation of hydropower relations with Central Asian

States is set forth in the law of Kyrgyzstan on inter-State
use of water structures, water resources and water management facilities of 29 June 2001. It is also based on the
principles and norms of general international law, in particular, the Convention on the Law of the Non-navigational Uses of International Watercourses, adopted by the
General Assembly in 1997.
175. In accordance with article 2 of the agreement
between Kyrgyzstan and Kazakhstan on the use of interState water management facilities, the parties include
among inter-State water management facilities the following water management facilities owned by Kyrgyzstan:
(a) The Orto-Tokoisk reservoir;
(b) The Chuisk ferro-concrete water supply canals on
the Chu river from the Bystrovsk hydroelectric power station to the town of Tokmok;
(c) The western and eastern greater Chuisk canals and
facilities;
(d) The Chumyshsk hydro-engineering complex on
the Chu river;
(e) The Kirovskoye reservoir on the Talas river.
176. In order to implement the agreed system for the use
of the hydropower resources of the Syrdarya river basin
to meet irrigation and energy needs under the agreement
between the Governments of Kazakhstan, Kyrgyzstan
and Uzbekistan on the use of hydropower resources of the
Syrdarya River basin of 17 March 1998, bilateral intergovernmental agreements on the use of the hydropower
resources of the Naryn-Syrdarinsk reservoir system are
signed every year.
177. Despite the requirements of the above-mentioned
agreement of 17 March 1998, Uzbekistan has not signed
annual bilateral intergovernmental agreements since
2003.
178. By its refusal to sign a protocol on the use of the
hydropower resources of the Naryn-Syrdarinsk reservoir system in 2003 and the first quarter of 2004, pursuant to the protocol between Kazakhstan, Kyrgyzstan and
Uzbekistan on the use of the hydropower resources of the
Naryn-Syrdarinsk reservoir system, Uzbekistan violated
the following international legal obligations:
(a) Article 8, paragraph 1, of the agreement between
Kazakhstan, Kyrgyzstan and Uzbekistan on the use of the
hydropower resources of the Syrdarya river basin States:
“The regime of operation of reservoirs, exchanges of
electric power and supplies of power transmitters shall be
confirmed by annual inter-governmental agreements;”
(b) Article 3 of the agreement states: “The parties
undertake not to engage in action violating the agreed
regime for water use and supplies of power, and also
infringing on the rights of other parties to receive mutually agreed quantities of water and supplies of power and
transit through their territory;”
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(c) Article 4, paragraph 2, of the protocol between
Kazakhstan, Kyrgyzstan and Uzbekistan on the use of the
hydropower resources of the Naryn-Syrdarinsk reservoir
system in 2003 and in the first quarter of 2004, which
entered into force on the date of its signature, states:
“The specific types and volume of transactions and the
unit prices of output supplied and of services shall be
governed by bilateral protocols between Kyrgyzstan and
Kazakhstan, and between the Government of Kyrgyzstan
and the Government of Uzbekistan.”
179. Currently, in follow-up to the proposal of Kazakhstan, a new draft framework agreement is being drawn
up between the Governments of Kazakhstan, Kyrgyzstan,
Tajikistan and Uzbekistan on the use of the hydropower
resources of the Syrdarya river basin. It was taken up at
a meeting of experts at the level of ministers responsible
for the hydropower installations of States members of the
Central Asian Cooperation Organization in Bishkek on
14–15 March 2005.
180. Uzbekistan did not take part in that meeting, however, and is generally taking a counterproductive position on issues related to hydropower cooperation by not
implementing previously concluded international agreements and not participating in the formulation of new
agreements.
181. Kyrgyzstan advocates the development of mutually advantageous cooperation on all regional issues,
including issues in the hydropower sphere, in accordance
with international law, and attaches great importance to
the rational and effective use of the hydropower resources
of Central Asia.
Mexico
182. Mexico replied in the affirmative, specifying, however, that there was an arrangement for only one boundary
aquifer.
Namibia
183. Namibia reported that no international agreements exist that provide for the allocation of groundwater
resources. As far as the allocation of surface water sources
are concerned, there is an agreement between Angola and
Namibia that each State is entitled to use half of the waters
of the Kunene river. The current yield of the Orange river
is regulated by storage dams in South Africa. There is
an arrangement between South Africa and Namibia that
Namibia is entitled to abstract up to 110 million m3 of
water per annum from those dams until new infrastructure
has been established to regulate the flow of the Orange
river for Namibian purposes as well.
Netherlands
184. The Netherlands replied that there was no arrangement at present. For questions relating to the content and
interpretation of the European Water Framework Directive24 and of the proposed groundwater directive,25 the
European Commission should be consulted.
24
25

See footnote 8 above.
See footnote 9 above.
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Russian Federation
185. Allocation of water resources is not dealt with in the
agreements, which specify that such matters shall be decided
by agreement between the parties. For example, they “determine intergovernmental allocation of water resources for
particular water bodies, taking account of the ecological
discharge level” or “approve programmes for the comprehensive use and protection of water resources or water-management balances of transboundary water bodies”.
United States of America
186. With respect to the United States and Mexico,
IBWC Minute No. 242 between the two countries contains certain pumping limitations for each party.
2. Replies from intergovernmental organizations
Center for Environment and Development for the
Arab Region and Europe
187. The Center for Environment and Development
for the Arab Region and Europe replied that there are
no provisions on the allocation of water resources in the
agreements mentioned in reply to question A.1. However, during the implementation of the “Programme for
the Development of a Regional Strategy for the Utilization of the Nubian Sandstone Aquifer”, a mathematical
model was used for the simulation of extraction scenarios,
based on the future development plans of the countries
of the region. Simulations up to 2060 had been carried
out, and a strategy for utilization recommended, including
the abstractions per development area within the aquifer.
Those recommendations were presented and endorsed by
the official representatives of the four affected countries.
International Boundary and Water Commission
188. IBWC replied in the affirmative; these provisions
focus on only one aquifer along the border.
Niger Basin Authority
189. The Niger Basin Authority Shared Vision process will provide for allocation of shared water resources
among member States.
K.

Replies to section C, question 2

If yes, please describe the arrangement, how it works
and whether there are any areas where improvements might be needed
1. Replies from Governments
Botswana
190. Botswana stated that not much can be said about
improvements that might be needed, save to underscore
the importance of harmonization of laws, regulations and
policies for member States in order to effectively manage transboundary natural resources, as expressed in the
Protocol on Shared Watercourse Systems in the Southern
African Development Community.
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Colombia
191. Although there are no such arrangements, several
aspects should be improved. Consideration is being given
to a proposal for the issuance of the Water Act, put forward with the support of the Ministry of the Environment,
Housing and Territorial Development and the Congress of
the Republic. It covers, inter alia, exploration, exploitation, protection of recharge zones, usage rates, procedures
and jurisdiction.
El Salvador, Kenya, Namibia, the Netherlands,
Pakistan and Qatar
192. In their replies to question C.2, El Salvador
responded in the negative, while Namibia noted “No
response” and Kenya, the Netherlands, Pakistan and
Qatar stated “Not applicable”.
Mexico
193. Point 5 of IBWC Minute No. 242 establishes that
pending the conclusion of a comprehensive agreement,
each country shall limit pumping of groundwaters within
its territory to 197,358,000 m3 annually, within 8 km of
the boundary. However, point 6 establishes the obligation for reciprocal consultation prior to undertaking any
new development of either the surface or the groundwater
resources or undertaking substantial modifications of current developments that might adversely affect the other
country.
United States of America
194. With respect to the United States and Mexico,
IBWC Minute No. 242 between the two countries specifically provides that each party shall limit pumping of
groundwaters in its territory within 5 miles of the Arizona-Sonora boundary near San Luis to 160,000 acre-feet
(197,358,000 m3) annually. It also provides that the two
parties shall consult with each other prior to undertaking
any new development of either the surface or the groundwater resources or undertaking substantial modifications
of then-current developments in its own territory that
might adversely affect the other country. There are no
provisions on the use of groundwater resources beyond
those described above.
195. With respect to the United States and Canada,
annex 16 to the Agreement on Great Lakes Water Quality,
197826 addresses groundwater contamination affecting the
boundary waters of the Great Lakes system. It does not
contain any provisions on allocation. Nor does it contain
any provisions on uses. It provides that the two sides will,
inter alia, cooperate to identify existing and potential
sources of groundwater and “control the sources of contamination of groundwater and the contaminated groundwater itself, when the problem has been identified”.

the border areas, each country shall limit pumping of
groundwaters in its territory within 8 km of the ArizonaSonora boundary near San Luis to 197,358,000 m3 annually. No specific provisions are made for distribution
along the rest of the border area, but point 6 establishes
that the two countries shall consult with each other prior
to undertaking any new development of either the surface
or the groundwater resources, or undertaking substantial modifications of present developments that might
adversely affect the other country. IBWC did not provide
any reply to questions C.6–8 and 10–12.
Niger Basin Authority and Center for Environment
and Development for the Arab Region and Europe
197. In its reply to questions C.2–8 and 10–12, the
Niger Basin Authority responded “Not applicable”. The
Center for Environment and Development for the Arab
Region and Europe did not offer any responses to questions 6–8 and 10–12.
L.

Replies to section C, question 3

If the answer to question C.1 is yes, are there any
plans to revise the arrangements/agreements?
1. Replies from Governments
Botswana
198. Botswana responded “No”. The need for revision
will arise once programmes are implemented and the
member States realize that there are gaps and bottlenecks
that need to be removed or attended to.
Colombia
199. There are no plans to revise the arrangements or
agreements, since none exist. However, the draft Water
Act takes into account the points made in the reply to
question C.2, in paragraph 191 above.
El Salvador, Kenya, Namibia, the Netherlands,
Pakistan and Qatar
200. In their replies to question C.3, El Salvador
responded in the negative, while Namibia noted “No
response” and Kenya, the Netherlands, Pakistan and
Qatar stated “Not applicable”.
Mexico

2. Replies from intergovernmental organizations

201. There has been work on information-sharing and
the development of joint studies to generate technical
components as a basis for possible subsequent agreements
and on possible components of a potential agreement on
the geographical distribution of aquifers, the level of
existing knowledge and the diversity of jurisdictions with
authority over the resource.

International Boundary and Water Commission

United States of America

196. Point 5 of IBWC Minute No. 242 between Mexico
and the United States provides that, pending the conclusion of a comprehensive agreement on groundwaters in

202. With respect to IBWC Minute No. 242 between the
United States and Mexico, there are no current plans to
revise the agreement. With respect to the United States
and Canada, the United States is not aware of any current
plans to revise annex 16.

26

See footnote 11 above.
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2. Replies from intergovernmental organizations
International Boundary Water Commission
203. Information is being exchanged and joint studies
are being conducted with a view to developing technical bases for potential future agreements. Efforts are also
being made to identify issues to be covered in a potential
agreement, bearing in mind the geographical distribution
of the aquifers, existing knowledge and the diversity of
jurisdictions over the resources.
M. Replies to section C, question 4
If yes, please describe the main points to be revised
(including how it is contemplated to revise them)
1. Replies from Governments
Botswana, El Salvador, Kenya, Namibia, the
Netherlands, Pakistan and Qatar
204. In their replies to question C.4, El Salvador
responded in the negative, while Namibia noted “No
response” and Botswana, Kenya, the Netherlands, Pakistan and Qatar stated “Not applicable”.
Colombia
205. Colombia reported that, even though no plans
exist, the points to be revised are related to the issues discussed in reply to question C.2, above.
Mexico
206. In general terms, there is recognition of the importance of groundwater study, conservation and protection.
Therefore, possible components being considered for inclusion in an agreement are the inventory and joint study of
aquifers, the establishment and maintenance of a database,
the establishment of conservation and protection areas, systematic consultation under the Commission, notification of
and response to emergencies and public hearings.
2. Replies from intergovernmental organizations
International Boundary Water Commission
207. In general terms, the importance of studying, conserving and protecting groundwaters has been recognized.
Accordingly, consideration is being given to the possibility of including in an agreement matters such as an
inventory and joint study of aquifers, the establishment
and maintenance of a database, designation of conservation and protection areas, systematic consultations among
members of IBWC, notification of and dealing with emergencies and consultation with the public.
N.

Replies to section C, question 5

Are there any provisions on the use of water
resources?
1. Replies from Governments
Botswana, Colombia, El Salvador, Kenya, Pakistan,
Poland and Qatar
208. In their replies to question C.5, Botswana, Colombia and Poland stated “Yes”, El Salvador responded in the

111

negative, while Kenya, Pakistan and Qatar stated “Not
applicable”.
Honduras
209. Honduras reported that there are provisions on the
use of water resources, including the following:
(a) Article 614 of the Civil Code provides that ownership of the soil includes ownership of the lower strata and
of the upper surface within the vertical planes surveyed
on the boundaries of the property, as required by the interest of the owner with regard to the use he makes of it.
Article 616 of the Code provides that those things which
nature has made common to all mankind are not subject
to ownership. Their use and enjoyment are determined
among the individuals of a nation, according to its laws,
and between different nations, by international law;
(b) Article 92 (b) of the General Environment Act stipulates that groundwaters must not be polluted by filtration
(of pollutants) into the soil or subsoil;
(c) Article 107 of the same Act stipulates that the State
and the population at large shall make every effort to
ensure that no negative environmental impact is caused in
the national territory as a result of industrial, agricultural,
forestry or stock-raising activities carried out in other
countries and, to that end, treaties, agreements or international arrangements shall be signed to protect the environment or guarantee the quality of life of the inhabitants;
(d) Article 28 (i) of the Act establishes that the management of catchment basins is the responsibility of the
executive branch;
(e) The last paragraph of article 34 of the Act establishes the obligation to draw up a water management
plan and conduct an environmental impact study before
any hydroelectric, irrigation or other project designed for
large-scale utilization of surface or underground waters
within the national territory is undertaken;
(f) Article 13 (m) of the General Regulations of the
Environment Act provides that collaborative relations
shall be established and maintained with agencies that
have competence in environmental matters, be they public or private, national or foreign;
(g) Article 4 of the Framework Act on the Drinking
Water and Sanitation Sector refers to groundwaters over
which municipalities have the right of preference. This is
also mentioned in article 24.
210. As may be seen from the aforementioned provisions, Honduran legislation allows for the negotiation
and regulation of the use of transboundary groundwaters,
once their location and the need for their use has been
determined.
211. The relevant provisions of the Civil Code, the
General Environment Act, the General Regulations of the
Environment Act and the Framework Act on the Drinking
Water and Sanitation Sector were submitted in Spanish
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and are available for consultation in the Codification
Division of the Office of Legal Affairs.
Mexico
212. Mexico replied that there are no provisions on the
use of shared resources.
Namibia
213. Namibia reported that there are no provisions in
the agreements that established the Water Commissions
on how each State should use the water except for the
normal words such as “equitable and reasonable” or “not
causing significant harm” or “of mutual benefit” and so
forth.
Netherlands
214. The Netherlands reported no provisions in this
regard at present. For questions relating to the content and
interpretation of the European Water Framework Directive and of the proposed groundwater directive,27 the
European Commission should be consulted.
Russian Federation
215. The Russian Federation reported that questions
relating to the use of transboundary water bodies are settled by each of the parties drawing up “single basin plans
for the protection and use of transboundary waters” or
“draft water-management and water-protection measures
for transboundary water bodies in its territory, which are
agreed between the parties”; each party is “obliged to
refrain from taking action, in its territory, likely to result
in the violation of agreed arrangements for the use of
transboundary water bodies”.
2. Replies from intergovernmental organizations
Center for Environment and Development for the
Arab Region and Europe, International Boundary
Water Commission and the Niger Basin Authority
216. In their responses to question C.5, CEDARE and
IBWC responded “No”, while the Niger Basin Authority
stated “Not applicable”.
O.

Replies to section C, question 6

If yes, please describe the arrangement, how it works
and whether there are any areas where improvements may be needed
Replies from Governments
Botswana
217. Botswana reported that this involves entering into
shared watercourse agreements and, once they are in
force, negotiating on usages. Most of the agreements are
still new, and it would be difficult to identify areas that
need improvement.
27

See footnotes 8–9 above.

Colombia
218. The applicable rules and their purpose are as
follows:
(a) Articles 78, 79 and 80 of the Constitution of
Colombia establish that the duties of the State include protection of the diversity and integrity of the environment;
promoting environmental education; preventing and controlling the factors involved in environmental degradation;
and imposing legal penalties and requiring compensation
for damage caused to the environment;
(b) Decree No. 2811 of 1974 (on the National Natural
Resources Code) was the first law enacted in Colombia
on the environment and natural resources. Specifically, it
contains the following articles referring to groundwaters:
article 11 indicates that groundwaters that serve as boundaries or that extend beyond Colombia’s frontiers are natural
resources; article 18 makes provision for compensatory
fees and pollution taxes; article 32 deals with prevention
with respect to environmental degradation and damage to
human health and that of other living organisms; article 39
addresses the prevention and control of effects harmful to
the environment resulting from the use or exploitation of
non-renewable natural resources, and mentions conditions
and requirements concerning groundwaters; article 43
relates to rates for water usage; article 77 has provisions that
govern exploitation of non-marine waters in all their states
and forms, including groundwaters; article 78 deals with
the exception of me-teoric water and groundwater, other
water sources are considered surface waters; article 83 (f)
provides that, with the exception of rights acquired by individuals, groundwater strata or deposits are the inalienable
property of the State; and article 138 states that areas will
be set aside where dumping polluted, untreated discharge
or residual waters in quantities and concentrations exceeding permissible levels is prohibited;
(c) Title VII of the decree is devoted exclusively to
groundwaters. Articles 149–154 of the title cover issues
related to preferences in the use of groundwaters, their
protection and exploitation, means of preventing pollution
and depletion, changes in the granting of permission to use,
taking into account the state of the aquifer and the rational
exploitation of the resource. Article 312 explains what is
meant by water catchment area or basin. Article 313 provides that, when the boundaries of a basin’s groundwaters
do not coincide with the watershed, they will be extended
underground beyond the separating surface line to include
the boundaries of the aquifers whose waters flow towards
the basin demarcated by the surface waters. Article 314
stipulates that the public authorities are responsible for
organizing the combined use of surface, ground and meteoric waters;
(d) Act No. 373 of 1997 addresses the programme for
the efficient use and conservation of water. Article 2 of the
act provides for the programme for the efficient use and
conservation of water to cover a five-year period and to be
based on an analysis of the supply of water from distribution sources and of the demand for water. It is to contain
annual targets for the reduction of waste, community education campaigns, the use of surface, rain and groundwaters, incentives and other matters defined by the Regional
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Autonomous Corporations and other environmental
authorities, the water supply and sewerage providers, irrigation and drainage concerns, hydroelectric power plants
and other water resource users, as required for the implementation of the programme;
(e) Decree No. 1541 of 1978: chapter II specifies uses
by operation of law, defining the use, exploitation, form
and type of concessions for the various categories of
water, characteristics and types of concessions, works and
improvements for water use, and the use of water for floating and transporting wood;
(f) Act No. 9 of 1979 (National Health Code): this
instrument establishes the procedures and means to regulate and control dumping;
(g) Decree No. 1594 of 1984 includes regulations relating to the provisions of the National Natural Resources
Code and Act No. 9 of 1979 regarding matters concerning the use of water and residual liquids. With respect to
residual water, it defines the limits on the dumping of substances that might have a harmful effect on health or the
environment; and it determines the procedures for obtaining authorization for dumping, proposes compensatory
fees, methods of laboratory analysis and environmental
impact studies;
(h) Act No. 99 of 1993 sets up the Ministry of the
Environment, now the Ministry of the Environment,
Housing and Territorial Development, establishes the
national environmental system and reorganizes the
national and regional environmental sector responsible for
the management and preservation of the environment and
renewable natural resources. It specifies that the Regional
Autonomous Corporations are the highest regional environmental authorities in their areas of jurisdiction, with
authority to grant permits for the use and exploitation of
natural resources and to exercise functions relating to the
evaluation, control and environmental monitoring of use of
water, soil, air and the other renewable natural resources. It
also includes authority to prevent the pollution of natural
resources by dumping, emission or incorporation of liquid,
solid or gaseous substances or residual matter in any form
into waters of whatever type, into the air or the soil, as well
as dumping which could damage or endanger the normal
sustainable development of renewable natural resources or
impede or obstruct their utilization for other purposes, and
establishes sanctions for violating environmental rules;
(i) Furthermore, this Act grants to the environmental
authorities of municipalities having more than one million
inhabitants and to those of districts the same authority as
the Regional Autonomous Corporations and charges them
with the specific task of carrying out works and projects
to clean up water flows or deposits affected by municipal
dumping;
(j) Act No. 142 of 1994 deals with the system for household public services. The Act establishes the competence
of municipalities to ensure the efficient provision of household sewerage services, which include the treatment and
final disposal of residual water. Moreover, it specifies that
those providing household public services should protect
the environment when their activities might affect it;
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(k) Act No. 388 of 1997 establishes the principles for
territorial management and defines the criteria for soil use.
It also specifies the need to protect water sources and aquifer recharge areas;
(l) Act No. 715 of 2001 establishes the general system
of participation for resources that the State transfers to territorial bodies. The category of participation for general
purposes includes resources for drinking water and basic
sanitation. The municipality is responsible for promoting,
financing or co-financing projects to clean up watercourses
affected by dumping and for programmes for the disposal,
elimination and recycling of liquid and solid residual matter, among other programmes;
(m) Act No. 812 of 2003 concerns the 2003–2006
National Development Plan, Towards a community State.
With a view to fostering sustainable economic growth, it
establishes a sustainable environmental strategy and, as a
priority activity of the integrated water management programme, the prevention and control of pollution by formulating and implementing the residual water management
plan, in accordance with the National Council on Economic
and Social Policy 3177 guidelines;
(n) The Council on Economic and Social Policy document 3177 of 2002 is concerned with priority action and
guidelines for the formulation of the National Residual
Water Management Plan. This document defines priorities
and guidelines for the formulation of the Plan with a view
to promoting improvement in the quality of the nation’s
water resources. It also establishes five priority activities
reflected in the need to prioritize management, develop
regional management strategies, revise and update the sectoral body of rules, coordinate sources of financing and
strengthen an institutional strategy for the implementation
of the Plan;
(o) Decree No. 3100 of 2003 implements articles 42–43 of Act No. 99 of 1993, with respect to the
implementation of compensatory fees for the dumping
of specific liquids into a body of water. The compensatory fee is a charge for the direct or indirect use of water
sources for specific dumping and for its harmful effects
on the environment. The decree establishes the Dumping
Clean-up and Management Plan.;
(p) Resolution No. 372 (1998) establishes the amount
of the minimum fees for biological oxygen demand and
total suspended solids;
(q) Decree No. 155 of January 2004 implements article 43 of Act No. 99 of 1993, which calls for the establishment of the minimum fee for water resources, including
groundwaters, and resolution 240 of March 2004 applies
the methodology of decree No. 155/04.
El Salvador, Kenya, Namibia, the Netherlands,
Pakistan and Qatar
219. In their replies to section C, question 6, of the
questionnaire, El Salvador responded in the negative,
while Namibia indicated “No response” and Kenya, the
Netherlands, Pakistan and Qatar stated “Not applicable”.
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Poland
220. Poland reported that its national arrangements
work properly. No improvements are needed. Problems
are resolved by the appropriate commissions.
P. Replies to section C, question 7
If the answer to the question C.5 is yes, are there any
plans to revise the arrangements/agreements?
Replies from Governments
Botswana, El Salvador, Kenya, the Netherlands,
Pakistan and Qatar
221. In their replies to question C.7, Botswana and El
Salvador responded in the negative, while Kenya, the
Netherlands, Pakistan and Qatar stated “Not applicable”.
Colombia
222. Decree No. 1729 of 6 August 2002 implements
part XIII, title 2, chapter III of Decree Law No. 2811 of
1974 on catchment basins and partially article 5, paragraph 12, of Act No. 99 of 1993, the objective of which
is to manage catchment basins. It specifies that the main
purpose of catchment basin management is to plan the
use and sustainable management of its renewable natural
resources, so that proper balance can be maintained or
restored between the economic exploitation of such
resources and the preservation of the physical and biological structure of the basin, especially its water resources.
223. Catchment basin management designed in this way
provides a framework within which to plan the sustainable use of the basin and the implementation of specific
programmes and projects directed towards conserving,
preserving and protecting the basin, preventing its degradation and/or restoring it.
224. Catchment basin management will take into
account, inter alia, the following principles and guidelines:
(a) The special protection required for plateaux and
high plateaux, water sources and aquifer recharge zones,
which are considered to be of particular ecological importance for the conservation, preservation and recovery of
renewable natural resources;
(b) The areas referred to above are of public utility and
social interest and should therefore be the focus of conservation, preservation and/or restoration programmes and
projects;
(c) In the utilization of water resources, human consumption will be given priority over all other uses and
must be taken into account in managing the catchment
basin;
(d) Prevention and control of basin degradation, when
there are physical or chemical and ecological imbalances
in the natural environment which might endanger the
integrity of the basin or of any of its resources, particularly its water resources;

(e) Forecasting current and future supply and demand
of the renewable natural resources of the catchment basin,
including efforts to preserve and restore the natural environment to ensure its sustainable development;
(f) Promoting measures for the conservation and efficient use of water;
(g) To consider threats to the catchment basin, its vulnerability and environmental risks which might affect its
management;
(h) The water and weather systems of the basin.
225. Decree No. 1604 of 31 July 2002, which implements article 33, paragraph 3, of Act No. 99 of 1993, indicates the manner in which the joint commissions are to
be elected. The work of the commissions, dealt with in
article 33, paragraph 3, of Act No. 99 of 1993, is directed
towards agreeing on, harmonizing and defining policies
for the organization and management of shared catchment
basins, taking into account constitutional principles.
Namibia
226. Namibia replied that, with regard to the Kunene
river, the Angolan side feels that the agreement that was
originally made between the colonial powers (Portugal
and South Africa) and subsequently reaffirmed by the
countries as independent States is inequitable. The situation of the Orange river is being addressed through a study
that will lead to the creation of new infrastructure (a dam)
to improve the management of the water resources of the
Lower Orange river (along the common border) and thus
will lead to new agreements.
Russian Federation
227. There are plans to revise and amend the existing agreements in order to bring them into line with the
Convention on the Protection and Use of Transboundary
Watercourses and International Lakes of 17 March 1992.
Q.

Replies to section C, question 8

If yes, please describe the main points to be revised
(including how it is contemplated to revise them)
Replies from Governments
Botswana, El Salvador, Kenya, the Netherlands,
Pakistan and Qatar
228. In their replies to question No. C.8, El Salvador
responded in the negative, while Botswana, Kenya, the
Netherlands, Pakistan and Qatar stated “Not applicable”.
Namibia
229. Namibia replied that there is nothing to report yet.
However, with regard to the Kunene river, a committee
has been established to look at the bilateral agreements,
and with regard to the Orange river, the committee will
advise the respective Governments on the new arrangements and agreements that will be required after the current studies have been completed.
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Replies to section C, question 9

Are there any provisions on the joint management/
control of water resources?

Colombia

Colombia, El Salvador, Kenya, Mexico, Pakistan,
Poland and Qatar

237. Colombia reported that the existing provisions
are decree No. 1729 of 2002, which establishes guidelines for the organization and management of catchment basins; resolution 1604 of 2002, which regulates
the joint commissions for the organization and management of shared (surface) catchment basins; and decree
No. 1541 of 1978, chapter II, which specifies uses by
operation of law, defining the use, exploitation, form
and type of concessions for the various categories of
water, characteristics and types of concessions, works
and improvements for water use, and the use of water for
floating and transporting wood.

231. In their replies to question C.9, Colombia and
Poland answered “Yes”, El Salvador and Mexico
responded in the negative, while Kenya, Pakistan and
Qatar stated “Not applicable”.

238. As for areas needing improvement, these relate to
jurisdiction, procedures, exploration, exploitation, protection of recharge zones and usage fees.

Namibia

Namibia

232. All the agreements that have established water
commissions between Namibia and its neighbours contain clauses on the joint investigation, planning and management of water matters of mutual interest.

239. Namibia replied that this is normally done by conducting joint investigations and studies leading to recommendations that are approved jointly by a committee.
Each delegation then advises its Government about the
joint decision that was based on the best technical information available to all parties represented on the committee. The Governments may then enter into negotiations
about further agreements to give effect to the above-mentioned recommendations.

1. Replies from Governments
Botswana
230. Botswana responded “No”. Currently there are no
joint monitoring networks or management plans in place
for transboundary aquifers.

Netherlands
233. The Netherlands replied that there were currently no such provisions. For questions relating to
the content and interpretation of the European Water
Framework Directive and of the proposed groundwater directive,28 the European Commission should be
consulted.
2. Replies from intergovernmental organizations
International Boundary Water Commission and the
Niger Basin Authority

Poland
240. Poland reported that its present arrangements work
properly. No improvements are needed. Problems are
resolved by the appropriate commissions.
T.

Replies to section C, question 11

234. In replies to question C.9, IBWC stated “No”,
while the Niger Basin Authority noted that these issues
could be provided for in the Shared Vision process.

If the answer to question C.9 is yes, are there any
plans to revise the arrangements/agreements?

Center for Environment and Development for the
Arab Region and Europe

Replies from Governments

235. CEDARE replied that it has provisions on joint
management, as specified in the tasks described in its
reply to question A.4.
S.

Replies to section C, question 10

If yes, please describe the arrangement, how it works
and whether there are any areas where improvements may be needed
Replies from Governments
Botswana, El Salvador, Kenya, the Netherlands,
Pakistan and Qatar
236. In their replies to question C.10, El Salvador
responded in the negative, while Botswana, Kenya, the
Netherlands, Pakistan and Qatar stated “Not applicable”.
28

See footnotes 8–9 above.

Botswana, El Salvador, Kenya, Namibia, the
Netherlands, Pakistan, Poland and Qatar
241. In their replies to question C.11, El Salvador,
Namibia and Poland responded in the negative, while
Botswana, Kenya, the Netherlands, Pakistan and Qatar
stated “Not applicable”.
Colombia
242. Colombia replied that the Ministry of the Environment, Housing and Territorial Development is making a great effort to revise the existing body of rules
that relate to water resources and, as a result of this joint
inter-agency endeavour, with the participation of the trade
unions, academics, the regulated sector and other bodies,
it has been possible to agree on a draft Water Act, which
seeks to update, harmonize and coordinate, in accordance
with the country’s needs and conditions, a binding instrument which is applicable and operative.
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U.

Replies to section C, question 12

If yes, please describe the main points to be revised
(including how it is contemplated to revise them)
Replies from Governments
Botswana, El Salvador, Kenya, Namibia,
the Netherlands, Pakistan and Qatar
243. In their replies to question C.11, El Salvador
responded in the negative, Namibia noted “no response”,

while Botswana, Kenya, the Netherlands, Pakistan and
Qatar stated “Not applicable”.
Colombia
244. Colombia replied that the subjects for revision are
provided for in the draft Water Act, to be reviewed by the
specific inter-agency commissions for each of the topics
relating to groundwater in the areas already mentioned,
namely, research, protection, exploration, exploitation,
use and development. These commissions evaluate the
proposals in terms of the text, form and content and prepare the final wording of an agreed draft.

Annex

QUESTIONNAIRE ON SHARED NATURAL RESOURCES FOR CIRCULATION TO
GOVERNMENTSAND RELEVANT INTERGOVERNMENTAL ORGANIZATIONS
C.

The Commission is now focusing on the codification of groundwaters. It is indispensable for the
Commission to be provided with as many relevant
States practices as possible. The Commission therefore welcomes the inputs from Governments on the
following questions:

1. Are there any provisions on the allocation of water
resources?
2. If yes, please describe the arrangement, how it
works and whether there are any areas where improvements may be needed.

Questionnaire

3. If the answer to question C.1 is yes, are there any
plans to revise the arrangements/agreements?

A. Are there aquifers in your State that extend
beyond the national boundary?

4. If yes, please describe the main points to be revised
(including how it is contemplated to revise them).

1. If yes, are there any arrangements or agreements
with your neighbouring States on the use or management
of these aquifers or for any other cooperation for them?

5. Are there any provisions on the use of water
resources?

2. If yes, please provide a copy of the agreements/
arrangements.

6. If yes, please describe the arrangement, how it
works and whether there are any areas where improvements may be needed.

3. Are there joint bodies/mechanisms among the
States concerned on the management or other cooperation
of these aquifers?

7. If the answer to question C.5 is yes, are there any
plans to revise the arrangements/agreements?

4. If yes, please provide information describing
the legal basis, role and function of the joint bodies/
mechanisms.
B.

If the answer to questions A.1 and B.1 is yes,
please answer the following questions on the
contents of the agreements or arrangements:

8. If yes, please describe the main points to be revised
(including how it is contemplated to revise them).
9. Are there any provisions on the joint management/
control of water resources?

For federated States: are there domestic aquifers
in your State which extend over the boundaries of
political subdivisions?

10. If yes, please describe the arrangement, how it
works and whether there are any areas where improvements may be needed.

1. If yes, are there any arrangements or agreements
among them on the use or management of such aquifers
or for any other cooperation for them?

11. If the answer to question C.9 is yes, are there any
plans to revise the arrangements/agreements?

2. If yes, please provide similar information as
described in questions A.2 to A.4.

12. If yes, please describe the main points to be
revised (including how it is contemplated to revise them).
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Introduction
1. In his seventh report on unilateral acts of States1
the Special Rapporteur presented a number of examples
showing the practice of States with regard to unilateral
acts. Not all of them, as stated in the report, were unilateral acts in the strict sense of the term, but references to
and consideration of them remained highly relevant nonetheless. The International Law Commission considered
the report, expressed a favourable opinion of the progress
made on the topic, and created, in order to proceed with
work on the topic, an open-ended Working Group on unilateral acts of States, chaired by Mr. Alain Pellet, which
considered the proposals of the Special Rapporteur.2 In
the course of six sessions, the Working Group considered some of the cases presented by the Special Rapporteur and agreed that some of them would be analysed in
accordance with the specific framework to be adopted on
that occasion, and to which reference is made below.
2. Some members of the Working Group on unilateral
acts of States provided assistance to the Special Rapporteur by sending information on specific cases. The contributions of Messrs. Brownlie, Chee, Daoudi, Kolodkin,
Matheson, Opertti Badan and Pellet are highly appreciated; they made very interesting and useful contributions
which formed the basis of the research conducted in 2005.
3. The topic of unilateral acts was broached in the Sixth
Committee of the General Assembly at its fifty-ninth session. During that debate, various delegations reaffirmed
their view of unilateral acts as a source of international
obligations.3 It was emphasized that in the following stage
Yearbook … 2004, vol. II (Part One), document A/CN.4/542.
Ibid., vol. II (Part Two), paras. 189–190.
3
See Official Records of the General Assembly, Fifty-ninth
Session, Sixth Committee, 22nd–25th meetings (A/C.6/59/SR.22–A/
C.6/59/SR.25).
1
2

a definition of unilateral acts should be developed based
on the operative text adopted by the Working Group on
unilateral acts of States in 2003. Furthermore, an effort
should be made to formulate a number of general rules
applicable to all unilateral acts and declarations considered by the Special Rapporteur in the light of State practice, with a view to promoting the stability and predictability of their mutual relations.4 The Commission should
offer a clear definition of unilateral acts of States capable of producing legal effects, with sufficient flexibility
to leave States a timely margin for manoeuvre in order
to be able to carry out their political acts.5 The delegations noted that it would be useful to proceed with a study
of the evolution of different acts and declarations,6 especially as regards their author, their form, the subjective
elements they contain, their revocability and validity, and
the reactions of third States.7 The importance accorded to
State practice was a step towards enabling progress to be
made in the study of the topic.8
4
See, inter alia, the views of Chile (ibid., 22nd meeting, para. 84),
Guatemala (ibid. 24th meeting, para. 29), Australia (ibid., 25th meeting, para. 42) and Romania (ibid., para. 18).
5
See, in that connection, the views of Germany (ibid., 23rd meeting, paras. 66–67), China (ibid., para. 72), Canada (ibid., para. 77),
Malaysia (ibid., 25th meeting, para. 36), Australia (ibid., para. 42) and
Sierra Leone (ibid., para. 53).
6
The “lifespan” of unilateral acts, as highlighted, for example, by
Mr. Momtaz during the debates at the previous session of the Commission in July 2004 (Yearbook … 2004, vol. I, 2815th meeting,
para. 44).
7
See, inter alia, the views of China (Official Records of the
General Assembly, Fifty-ninth Session, Sixth Committee, 23rd meeting
(A/C.6/59/SR.23), para. 72), Canada (ibid., para. 77), Portugal (ibid.,
24th meeting, para. 1), Italy (ibid., para. 33), Japan (ibid., 25th meeting,
para. 3) and Malaysia (ibid., paras. 37–38).
8
See, inter alia, the views of Portugal (ibid., 24th meeting, para. 1),
Spain (ibid., para. 22), Italy (ibid., para. 33) and Australia (ibid.,
25th meeting, para. 42).
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4. Certain delegations stressed in the discussions that a
study and supplementary analysis of State practice in that
area should be carried out for the purpose of establishing
a classification of unilateral acts and their legal effects and
distinguishing clearly among the different categories of
such acts.9
5. Many delegations supported the Commission’s
decision to create an open-ended working group to
study a number of cases. With regard to whether or not
so-called political acts should be included, the lack of
a clear boundary between legal and political acts was
mentioned. Some political acts could actually produce
legal effects. One classification proposed, for example,
was the distinction between acts which contribute to
the development of customary norms of international
law, acts which create specific legal obligations, and
acts which produce other effects under international
law. The view was expressed that a classification of this
type might help the Special Rapporteur to distinguish
unilateral acts relevant to the Commission’s study and
thus determine the main items for reflection. It was also
stressed that one of the greatest obstacles to the classification effort was the fact that an act could belong to
several of the categories mentioned in the seventh report
on unilateral acts of States at the same time and that,
accordingly, the classification was not ideal.10
6. Another point raised during the discussion relates to
the competence of persons authorized to formulate unilateral acts on behalf of the State, and the doubts that have
arisen with regard to the nature and form of such acts; it is
not clear, for example, whether the declarations of a State,
its conduct or even national law constitute unilateral acts
in the sense with which the Commission is concerned. In
order to define clearly the legal nature of such acts, the
Commission should take into account not only the objective elements of such unilateral acts, but also their subjective elements, such as the intention of the States in question, an aspect which is difficult to grasp.11 The criteria of
validity of unilateral acts was also mentioned as an issue
that should be taken into account in the analysis of these
acts.12
7. Other delegations believed that the preparation of
draft articles on the topic was premature at the current
stage of the work. There was a need for an in-depth and
more detailed investigation. The necessary differentiation
between unilateral acts of a legal character and unilateral
acts which do not produce legal effects is undoubtedly
one of the more complex aspects of the topic.
8. It is interesting to note that the positions outlined in
the Sixth Committee to some extent reflect the positions
already outlined in the Commission itself. One conclusion should be emphasized: regardless of the doubts, or
9
See, inter alia, the views of Germany (ibid., 23rd meeting,
para. 67), Canada (ibid., para. 76), Guatemala (ibid., 24th meeting,
para. 29) and Malaysia (ibid., 25th meeting, para. 35).
10
See, inter alia, the views of Germany (ibid., 23rd meeting,
para. 66), Canada (ibid., para. 77), Guatemala (ibid., 24th meeting,
para. 29) and Malaysia (ibid., 25th meeting, para. 36).
11
See, inter alia, the views of Australia (ibid., para. 42), Japan
(ibid., para. 3) and Malaysia (ibid., para. 37).
12
See, for example, Malaysia’s view (ibid., para. 34).

of scepticism with regard to the possibility of final codification of the topic, the common view underlying the
debates at the most recent session was that a deeper and
more detailed investigation was necessary, especially
with regard to the practice of States. This approach could
serve as a guideline for future work, which, in accordance with the outline contained in the seventh report on
unilateral acts of States, would focus on the study of
State practice.
9. On the basis of the suggestions made by the Commission and by States in the Sixth Committee, the present
report presents the consideration of certain acts which
have been considered relevant for a more detailed study
of practice relating to these acts (chap. I) and the conclusions which, in the view of the Special Rapporteur, can be
drawn from this practice. These conclusions can facilitate
the establishment of common elements and, accordingly,
future efforts to define a set of guidelines relating to the
functioning of these legal acts (chap. II).
10. It should also be noted that the report considers
only unilateral legal acts in the strict sense of the term,
in accordance with the discussions in the Commission
and some types of conduct which, without being acts of
that nature, can produce similar effects. In that regard it
should be recalled, merely as a basic reference, that ICJ
has in various cases considered certain types of unilateral State conduct which produce or may produce legal
effects.13
11. In accordance with the discussions held in 2004 in
the Commission and the Working Group on unilateral acts
of States established at that time, it was agreed to consider in detail the following acts: note dated 22 November 1952 from the Minister for Foreign Affairs of Colombia; statement by the Minister for Foreign Affairs of Cuba
concerning the supply of vaccines to the Eastern Republic of Uruguay; waiver by Jordan of claims to the West
Bank territories; Declaration by Egypt of 24 April 1957;
statements by the Government of France concerning the
suspension of nuclear tests in the South Pacific; protests
by the Russian Federation against Azerbaijan and Turkmenistan; statements made by nuclear-weapon States;
Ihlen declaration of 22 July 1919; Truman Proclamation
of 28 September 1945. The statements or acts of the Swiss
Government authorities addressed to an international
organization were also considered, i.e. statements relating
to the United Nations and its staff (tax exemptions and
privileges). Lastly, the various types of conduct of two
States in the context of a case before ICJ were considered,
i.e. the positions of Cambodia and Thailand in the Temple
of Preah Vihear case.
13
See Fisheries, Judgment, I.C.J. Reports 1951, pp. 138 et seq.;
Arbitral Award Made by the King of Spain on 23 December 1906,
Judgment, I.C.J. Reports 1960, pp. 192, 209 and 213; Right of Passage
over Indian Territory, Merits, Judgment, I.C.J. Reports 1960, p. 39;
Temple of Preah Vihear, Merits, Judgment, I.C.J. Reports 1962, p. 21;
Continental Shelf (Tunisia/ Libyan Arab Jamahiriya), Judgment, I.C.J.
Reports 1982, pp. 65–67; Delimitation of the Maritime Boundary in
the Gulf of Maine Area, Judgment, I.C.J. Reports 1984, pp. 303 et seq.;
Frontier Dispute, Judgment, I.C.J. Reports 1986, pp. 554 et seq.; and
Land, Island and Maritime Frontier Dispute (El Salvador/Honduras:
Nicaragua intervening), Judgment, I.C.J. Reports 1992, pp. 408, 422
et seq. and 559 et seq.
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12. As indicated earlier, these statements were considered on the basis of the general guidelines agreed in
2004 in the Working Group on unilateral acts of States,
which, as will be recalled, proposed that the consideration
of such acts or statements should include the following:
date; competence of the author or organ; form; content;
context and circumstances; objectives sought; addressees;
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reactions of the addressees; reactions of third parties;
basis; application; modification; termination/revocation;
legal scope; decision of a judge or an arbiter; comments
and bibliography.14
14
See Yearbook … 2004, vol. II (Part Two), para. 247 and footnote 516,
where reference is made to the conclusions of the Working Group.

Chapter I
Consideration of certain acts
A. Note dated 22 November 1952 from the
Minister for Foreign Affairs of Colombia
13. The Special Rapporteur will first consider note No.
GM–542 of 22 November 1952 from the Minister for Foreign Affairs of Colombia, signed by the then Minister for
Foreign Affairs of Colombia, Mr. Juan Uribe Holguín, and
sent to and received by the then Ambassador of Venezuela
to Colombia, Mr. Luis Gerónimo Pietri, concerning Venezuela’s sovereignty over the Los Monjes archipelago.
14. The Minister for Foreign Affairs—an official who,
under international law (primarily the Vienna regime on
the law of treaties), can act and commit the State which he
represents in its international legal relations without needing full powers,15 formulated the act. This, however, raises
a question that will be referred to below, namely, the question of competence to formulate an act related to a matter
which, under the Constitution of the country in question,
lies within the exclusive competence of the President of
the Republic and is subject to the approval of Congress.
This is a question linked to the validity of the act from the
point of view of the Constitution of Colombia.
15. The unilateral act that is being considered was formulated through an official note from the Government
of Colombia, signed, as stated above, by the Minister for
Foreign Affairs and addressed to the Government of Venezuela through Venezuela’s Ambassador in Bogotá.
16. The note reads as follows:
Ambassador,
In recent months, the Government of the United States of Venezuela
and the Government of Colombia have expressed, in a cordial, friendly
manner, through their respective Ambassadors in Bogotá and Caracas,
their points of view concerning the legal status of the group of islets
known as Los Monjes.
My Government considers that the time has come to put an end to
these discussions, which have established the following:
1. In 1856, the Government of the United States of Venezuela
notified the Government of New Granada, through the diplomatic channel, of its claim to the aforementioned archipelago. This claim originated with the contract concluded between the Government of New
Granada and Mr. John E. Gowen on 20 February 1856, “concerning the
15
Article 7, paragraph 2, of the Vienna Convention on the Law of Treaties between States and International Organizations or between International Organizations (hereinafter the 1986 Vienna Convention) states that:
“In virtue of their functions and without having to produce full
powers, the following are considered as representing their State:
(a) Heads of State, Heads of Government and Ministers for Foreign Affairs, for the purpose of performing all acts relating to the
conclusion of a treaty.”

exploration, colonization and exploitation of certain islands owned by
the Republic of New Granada”; article 6 of this contract included the
San Andrés, Providencia and Los Monjes groups among the islands,
cays and islets referred to therein.
2. This contract of 20 February 1856 was submitted by the executive branch of New Granada for approval by the legislature; the Senate
ordered that it be published in the Official Gazette, and this was done in
No. 1917 of 28 February 1856. On the day after the contract was published, Venezuelan diplomatic officials in Bogotá wrote to the Secretary
for Foreign Affairs of New Granada, requesting that the Los Monjes
group of islets be excluded because they belonged to Venezuela rather
than to my country. On 3 March 1856, the Secretary for Foreign Affairs
of New Granada replied to those plenipotentiaries, stating that the contract published four days earlier contained typographical errors, including
a reference in article 6 to Los Monjes rather than Los Mangles. The errors
were noted in Official Gazette No. 1920, published on that same date
(3 March 1856). While the Minister for Foreign Affairs of New Granada,
Lino de Pombo, stated in his reply that he would not enter “into the question of control and jurisdiction over the group of islands known as Los
Monjes, which by virtue of their location appear to be a natural annex
of the Guajira Peninsula”, he did not challenge Venezuela’s acts asserting control and jurisdiction. In accordance with notes contained in the
archives of the Colombian Congress, the Senate of New Granada then
ordered the contract concluded with Mr. Gowen to be archived.
3. On 22 August 1871, the Provisional President of the United
States of Venezuela issued a decree establishing jurisdiction over a territory known as “Colón”, which was subject to a special regime under
the authority of the federal executive branch; this territory included a
number of islands, including the Los Monjes archipelago. Once again,
Colombia did not object to this decree or to any of the jurisdictional
claims repeatedly made by the Government of the United States
of Venezuela to the aforementioned archipelago, which have been
recorded in official Venezuelan publications.
4. As representatives of the two Ministries of Foreign Affairs have
recently stated, none of the treaties, agreements and declarations signed
by Colombia and the United States of Venezuela mention this archipelago
since, throughout the lengthy process by which the Governments sought to
resolve their territorial disputes—now fortunately concluded—Colombia,
despite the events mentioned above, refrained from presenting any claims
or arguments to disprove the position of the United States of Venezuela
concerning its jurisdiction and control over the Los Monjes archipelago.
On the basis of this past history, the Government of Colombia
hereby declares that it does not oppose the sovereignty of the United
States of Venezuela over the Los Monjes archipelago, and that, therefore, it does not oppose nor does it wish to make any claim concerning
the exercise of such sovereignty or any act by Venezuela asserting control over the archipelago in question.
Colombia’s consistent policy has been to recognize the plenitude
of foreign law and always to act in accordance with the provisions of
published treaties. Therefore, in making this solemn declaration, my
Government is pursuing a course of conduct which is a source of legitimate pride to the Republic.
I take this opportunity to convey to Your Excellency the renewed
assurances of my highest consideration.16
16
Text reproduced in Vázquez Carrizosa, Las relaciones de Colombia y Venezuela: la historia atormentada de dos naciones, pp. 337–339.
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17. The Government of Venezuela replied to this note
on the same date through its Ambassador in Bogotá. The
text of this note reads as follows:
Minister,
I have the honour to inform you of the receipt of your letter
No. GM–542 of today’s date, setting forth the conclusions that the
Government of Colombia has reached with regard to the Los Monjes
archipelago, as a result of the cordial talks which the Governments of
our two countries have held on that subject in recent months through
our embassies in Bogotá and Caracas.
My Government fully agrees with the terms of your note and
greatly appreciates the decision taken by the Government of Colombia
to declare, as it has done, that it does not oppose our sovereignty over
the archipelago in question, which has long been under my country’s
jurisdiction and to which my country has a number of well-founded
titles establishing it as an integral part of Venezuelan territory. My
Government also appreciates the spirit of brotherly friendship which
always governed our talks on this subject.
The Government of Colombia highly commends the attitude which
you have taken in this matter. In so doing you have confirmed your
adherence to the highest principles of American law and demonstrated
in an exemplary fashion that your conduct, as an enlightened member
of the community of our Republics, follows the best traditions of a continent which has established law and justice as the essential basis of
international relations.
I am certain that acts such as that of your Government will make
a highly effective contribution to the growing friendship between our
two countries and that the greatest benefits of cooperation and mutual
understanding will flow therefrom.17

18. The note was drafted in the framework of bilateral
negotiations concerning sovereignty over the Los Monjes
archipelago, as is clear from the text, which states that it
is the result of “the cordial talks which the Governments
of our two countries have held on that subject in recent
months through our embassies in Bogotá and Caracas”.18
19. The objective of the note is to recognize Venezuela’s
sovereignty over the Los Monjes archipelago.
20. The performance of the act in this case merits additional commentary in the light of the situation created by a
petition to the Council of State of Colombia for nullification of the note.
21. The Government of Colombia performed the act
and gave notification of it to Venezuela, which acknowledged receipt of the note; in other words, it accepted the
notification. Colombia in no way questioned the validity
of its note. However, at the national level, in the framework of the Council of State, it was proposed to nullify it
through a process which will be described briefly in order
to show the domestic reaction, both official and unofficial, regarding the validity of the note. The views of the
Government and of specialists on the validity of the act,
its nature and its legal effects, may be inferred from the
debate on the matter and will doubtless enrich consideration of the topic.
22. Venezuela’s acceptance of the note of 22 November 1952 and its reply to the Government of Colombia
can be taken to be its reaction. There is no record of the
reaction of any other State to this note.
17
18

Ibid., pp. 340–341.
Ibid., p. 340.

23. The Government of Colombia did not make any
subsequent declaration questioning the act; however, two
petitions for nullification were presented to the Council of
State in 1971 and 1992, with differing results.
24. In 1971 the Council of State was asked to nullify the
note on the grounds that it was unconstitutional. Among the
petitioner’s arguments was that a border issue must be settled through an international treaty approved by Congress.
In response to this petition, the Council of State declared
on 30 March 1971 that it lacked the competence to decide
on nullification of the 1952 note. It then stated that:
Judicial administrative review of acts connected with intergovernmental relations is inadmissible … an administrative judge is not competent
to deal with international relations, which are governed by international
law. The limits of administrative competence exactly parallel the limits
of Colombian domestic law; international legal disputes can be argued
only before international courts.19

25. On 2 April 1971 the petitioner appealed the decision
by the Council of State denying the admissibility of the
petition, on the grounds that the note “did not meet the
criteria for international acts established in the Colombian
Constitution”.20 The petitioner also stated that the necessary intent of the States to create an international act was
not present in that case. These two statements by the petitioner reflect two important issues. First, the Constitution
of Colombia, like the vast majority of constitutions, does
not explicitly recognize unilateral acts as international
acts; most constitutions simply refer to treaties as acts
through which a State commits itself at the international
level, particularly, in this case, with respect to boundaries.
The second contention is that unilateral acts do not produce legal effects unless they express the intent of the two
States; in other words, that international obligations can
be entered into only through a conventional act.
26. The Council of State revoked the inadmissibility
decision and later admitted the petition of 30 March 1971.
It decided not to “rule on the merits of the claim”.21 The
Council then declared that the issue could be considered
only by an international court; this reflects the Council’s
view that what was at issue was an international act of
the State and not simply an administrative act. It did not
prejudge the nature of the act, i.e. whether it was a conventional or a unilateral act, stating in this connection
that “the question would have to be decided by an international court in the event of a dispute which cannot be
resolved through direct settlement procedures” and that
“it would be for an international court to rule on the validity or invalidity of the act, whether unilateral or bilateral,
where it is claimed that a defect might have affected consent or expressed intent”.22
27. The Council of State’s decision is accompanied by
an extremely interesting dissenting opinion by one of its
members, expressing the view that the Council should
have nullified the act for four reasons: (a) inconsistencies
in the decision; (b) the unilateral nature of the communication of 22 November 1952; (c) the communication of
19
Citation from the arguments of one of the Councillors of State
(Gaviria Liévano, Los Monjes en el diferendo con Venezuela) p. 165.
20
Ibid., p. 167.
21
Ibid., p. 168.
22
Ibid.
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27 November 1957 and the political acts; and (d) the issue
of merits.
28. It should be noted that the principal basis of the petitioner’s argument is that the note violated articles 3, 4,
76, para. 18, and 120, paras. 9 and 20, of the Constitution
of Colombia, which establish the criteria for performing
an act of this kind. Under the provisions of the Constitution, legislative approval is essential for the conclusion of
boundary treaties.
29. The Constitutional Council disqualified itself in
a decision taken on 25 January 1975, which was again
appealed, on 4 and 20 February 1978. The Council
rejected the appeal on 4 April 1979 in a decision which
again recognized that it was faced with an international
act and not simply an administrative one.
30. The situation had not yet been definitively resolved.
In 1985 a new petition for nullification of the act on
grounds of unconstitutionality was attempted. The petitioners stated that
the boundaries of the Republic of Colombia can be changed only
through treaties or conventions; furthermore, such international instruments must be approved by the Colombian Congress, and the note of
22 November 1952 is neither an international treaty nor a convention
and was never approved by Congress.23

31. At that point—and it is very important to take note
of this—the Ministry of Foreign Affairs inserted itself into
the proceedings and raised several objections, including
one relating to lack of competence. The Ministry based
this objection on the fact that “the act whose nullification is requested is a legal act of an international character
which transcends domestic law and is governed by the
rules of international conventional or customary law”.24
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35. The Government of Colombia has taken a position which appears to imply acceptance of this note,
although caution has prevailed in the official statements made by the authorities and negotiators of the
two countries. It should also be noted that the talks held
by the parties on the topic of delimitation of marine and
undersea areas in the Gulf of Venezuela—which therefore covers the very important matter of sovereignty
over the Los Monjes archipelago—are, as agreed by the
parties themselves, confidential. But the Government’s
attitude in the proceedings could reflect its acceptance
of the note as valid at the international level, an important type of unilateral conduct that will not be considered in the present report.
B.

Statement by the Minister for Foreign Affairs
of Cuba concerning the supply of vaccines to the
Eastern Republic of Uruguay27

36. Secondly, the Special Rapporteur will examine the
declaration made by the Minister for Foreign Affairs of
Cuba on 4 April 2002 concerning the supply of vaccines
to the Eastern Republic of Uruguay.
37. It should be noted by way of context that political
relations between the two countries were seriously
strained at that time.28 In December 2001 the Government
of Uruguay expressed its desire to purchase from Cuba
a batch of anti-meningitis vaccines; the Government of
Cuba decided to supply the vaccines in response to that
request.

32. In a written statement presented during the proceedings, the prosecutor of the Council of State recognized
that

38. What was involved was a declaration whereby
Cuba expressed its willingness to supply the requested
vaccines and to send them immediately. Cuba also
declared that it did not wish the shipment to be a commercial transaction and that it waived the economic
profit it would otherwise have obtained in return for a
reduction of its debt to Uruguay in an amount equivalent
to the value of the donation.

from the point of view of the content and the nature or essence of the
administrative act, there can be no doubt that … this is a unilateral
act of the Colombian Government aimed at bringing an end to the
talks between Venezuela and Colombia concerning the Los Monjes
archipelago.25

39. In this case there was a reaction on the part of the
Government of Uruguay, which rejected the donation, and
the Central Bank of Uruguay deducted the price of the
vaccines from Cuba’s debt to Uruguay.

33. On 22 October 1992 the Council of State “declared
diplomatic note No. GM–542 of 22 November 1952 to be
nullified”.26

40. For Cuba what was at issue was a donation,29
whereas for Uruguay it was a commercial transaction, and
it therefore rejected the Cuban act in the sense in which it
was intended, a move Cuba opposed. The Central Bank of
Uruguay deducted the amount of the “sale” from Cuba’s
debt to Uruguay, while the Central Bank of Cuba did not
recognize the transaction, deeming it to be a donation,
so that in its view, and in its books, the debt to Uruguay
remained the same.

34. The most important question that arises concerns the
legal effect at the international level of a decision by the
Council of State concerning an international legal act of
the State, such as that contained in the 1952 note from the
Minister for Foreign Affairs of Colombia. The contradiction between the position of the Government of Colombia
and that of the Council of State leads to consideration of
the nature of such acts and whether they must be consistent
with constitutional norms, especially when, as in this case,
issues relating to State boundaries are involved.
Ibid., p. 173.
Ibid., p. 175.
25
Ibid.
26
Ibid., p. 180.
23
24

27
This section is based on the contribution provided by Mr. Opertti
Badan.
28
For reference, see the document posted on the website of the Ministry for Foreign Affairs of Cuba, dated 2 May 2002, which sets forth Cuba’s
position on the decision taken by Uruguay (http://europa.cubaminrex.cu/
Declaraciones/articulos/informaciones/2002/2002-05-02.htm).
29
The declaration in question states: “The Government of Cuba will
keep its word, and early in June will deliver to Uruguay the remaining
800,000 of the total 1,200,000 doses of meningitis vaccine which it is
committed to donating” (ibid.).

126

Documents of the fifty-seventh session

41. This act was neither modified nor revoked.
42. At issue for Cuba was a unilateral legal act which
produced legal effects from the moment it was formulated, regardless of Uruguay’s reaction. That is, it was a
unilateral act constituting a donation. For Uruguay, on the
other hand, the act did not have the effect of a donation,
but rather involved a commercial transaction, in view of
its nature, its context and its intended purpose.30
43. The question has not been resolved. Regardless
of the subject matter, the essential point is to determine
whether Cuba’s act of donating did or did not constitute a
unilateral act containing a promise, specifically a promise
not to demand any payment from Uruguay. Of course, the
situation is unclear in view of Uruguay’s reaction in not
accepting the donation and instead treating it as a commercial transaction. The case is of interest because of the
addressee’s refusal, a reaction that could affect the implementation of the Cuban declaration and even modify its legal
effects, without changing its character as a unilateral act.
C. Waiver by Jordan of claims to the
West Bank territories31
44. In this section, the Special Rapporteur will examine
the statement made by the King of Jordan on 31 July 1988
waiving Jordan’s claims to the West Bank territories.32
The King, in an address to the citizens of his country, declared that Jordan was dismantling its “legal and
administrative”33 links with the West Bank, a territory that
formed part of Palestine under the mandate given to the
United Kingdom of Great Britain and Northern Ireland
and that was occupied by Jordan in 1950 following the
first war between the Arab countries and Israel.
45. The statement took the form of a speech by the King
of Jordan to his fellow citizens, but it was also addressed
indirectly to the international community. Its chief
addressees were Israel and the PLO.
46. The statement by the King of Jordan signified a
waiver of claims to the West Bank territory and entailed
the dismantling of legal and administrative links with it.
47. The unilateral act or declaration occurred in the context of a process that began with the birth of the PLO and
its recognition as the sole legitimate representative of the
Palestinian people by the Seventh Arab League Summit
Conference held in Rabat in 1974. The address by the
King of Jordan refers to his country’s positive response
regarding the Palestinian people’s wish for unity with
Jordan in 1950, as well as the wish of the PLO, as the
sole legitimate representative of the Palestinian people,
to establish a Palestinian State. On 15 November 1988,
the Palestine National Council, at the conclusion of its
meeting in Algiers, adopted a declaration proclaiming the
establishment of the State of Palestine.34
30
Opinion of Mr. Opertti Badan, as stated in his written contribution
on the topic, sent to the Special Rapporteur.
31
Information provided by Mr. Daoudi.
32
Reproduced in ILM, vol. XXVII, No. 6 (November 1988),
p. 1637.
33
Ibid., p. 1641.
34
A/43/827–S/20278 and Corr.1, annex III. See also Flory, “Naissance d’un État palestinien”.

48. The PLO expressed surprise at Jordan’s decision,
although it ultimately accepted the share of responsibility that Jordan had assumed with respect to the
administration of the West Bank. In the Declaration of
Independence of 15 November 1988, the PLO made no
reference to the address by the King of Jordan concerning the West Bank, mentioning only the end to the occupation of the Palestinian territories. Israel, for its part,
ultimately recognized that a solution must be found with
the PLO, as is evidenced by the series of agreements
concluded since 1991.
49. It should also be noted that Jordan never afterwards claimed the right to speak on behalf of the ceded
territory.
50. The reaction of other States is also interesting. The
United States of America, through its Secretary of State,
George P. Shultz, declared on 14 December 1988 that the
status of the West Bank and the Gaza Strip could not be
settled or established by unilateral acts, but only through
negotiation. The United States did not recognize the declaration of an independent Palestinian State.35
51. There were other significant reactions. France did
not recognize the State of Palestine, because, according to the Ministry of Foreign Affairs, it did not have a
defined territory. On the other hand, the 95 States that
did recognize Palestine in 1988 recognized that the West
Bank was under the responsibility of the PLO. In 1988
the General Assembly (by 104 votes in favour, 2 against
and 36 abstaining) acknowledged the proclamation of the
State of Palestine.36
52. The key point is that this statement was contained
in an address by the King of Jordan, so that it constituted a unilateral waiver of a claim to part of Jordan’s
territory.37
53. The question arises whether the King of Jordan was
competent to act at the international level and to formulate the waiver on behalf of Jordan. It is significant that
the Constitution of Jordan prohibits any act related to the
transfer of territory, so that it would appear that the King
exceeded his authority. However, that did not prevent the
waiver from producing legal effects, and in fact a transfer
of the territory of the West Bank to the State of Palestine
actually took place.
54. What one has here, as will be seen later, is the subsequent confirmation of an act formulated by a person not
competent to do so under the domestic laws of the State in
question. The unilateral act was confirmed by subsequent
domestic acts.
D.

Declaration by Egypt of 24 April 195738

55. In this section, the Special Rapporteur will consider
the Declaration by Egypt of 24 April 1957, which has been
extensively discussed in the literature on international
35
See Nash Leich, “Contemporary practice of the United States
relating to international law”, p. 348.
36
General Assembly resolution 43/177 of 15 December 1988.
37
See, in this regard, Rousseau, “Chronique des faits internationaux”, p. 142.
38
Information provided by Mr. Chee.
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law.39 This is a declaration made by the Government of
Egypt “in accord with the Constantinople Convention of
1888”.40
56. The Government of Egypt promised to respect the
terms and spirit of the 1888 Convention respecting the
Free Navigation of the Suez Maritime Canal and the
rights and obligations arising therefrom. It also promised to maintain free and uninterrupted navigation for all
nations within the limits of and in accordance with the
provisions of the Convention.
57. The Declaration of 24 April 1957 sets forth a number of actions that the Government of Egypt promised to
perform in relation to the operations and management
of the Suez Canal Authority established by the Government on 26 July 1956, including some matters relating to
financing.
58. The Declaration specifies:
The Government of Egypt makes this Declaration, which re-affirms
… the Constantinople Convention of 1988, as an expression of their
desire and determination to enable the Suez Canal to be an efficient
and adequate waterway linking the nations of the world and serving the
cause of peace and prosperity.
This Declaration, with the obligations therein, constitutes an international instrument and will be deposited and registered with the
Secretariat of the United Nations.41

59. The Declaration was formulated following
the nationalization of the Universal Suez Maritime
Canal Company promulgated by President Nasser on
26 July 1956. The Governments of France, the United
Kingdom and the United States protested against the
nationalization as being contrary to international law.
60. In August 1956 a conference was held in London,
attended by representatives of 22 States. A proposal, supported by 18 States, to create an international board for the
Suez Canal, was rejected by President Nasser in September.
In the same month a second conference was held at which a
declaration was adopted, calling for the creation of a Suez
Canal Users Association, which was formally established
on 1 October. On 13 October, the Security Council adopted
resolution 118 (1956) reaffirming the principle of free
and open transit through the Canal. At the end of October
and beginning of November a crisis point was reached, and
British, French and Israeli forces invaded the Canal Zone.
Hostilities continued until the General Assembly adopted
resolution 997 (ES–I) on 2 November 1956, calling for a
ceasefire and reiterating the importance of the principle of
freedom of navigation through the Canal.
39
See, for example, Dehaussy, “La declaration égyptienne de 1957
sur le canal de Suez”; Degan, Sources of International Law, pp. 300–
301; Brownlie, Principles of Public International Law, p. 265; Huang,
“Some international and legal aspects of the Suez Canal question”;
Jennings and Watts, Oppenheim’s International Law, pp. 592–595 and
1190; Lauterpacht, The Suez Canal Settlement; McNair, The Law of
Treaties, p. 11; O’Connell, International Law, p. 201; Rousseau, Droit
International Public, p. 426; Rubin, “The international legal effects
of unilateral declarations”; Shaw, International Law, p. 461; Suy, Les
actes juridiques unilatéraux en droit international public, pp. 140–141;
Visscher, “Les aspects juridiques fondamentaux de la question de
Suez”; Whiteman, Digest of International Law, pp. 1076–1130.
40
Declaration made by the Government of Egypt on the Suez
Canal and the arrangements for its operation (Cairo, 24 April 1957),
United Nations, Treaty Series, vol. 265, No. 3821, p. 300.
41
United Nations, Treaty Series (see footnote 40 above), p. 306.
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61. The Declaration by Egypt reaffirmed its adherence
to the terms and spirit of the 1888 Convention respecting
the Free Navigation of the Suez Maritime Canal. Accordingly, the Government of Egypt would ensure freedom
of navigation through the Canal, while stressing that the
Government had sovereign control over the Canal.
62. The Declaration was addressed not only to the States
members of the Suez Canal Users Association, but to the
entire international community. It constituted a declaration erga omnes.
63. The States members of the Suez Canal Users Association continued to use the Canal in accordance with the
1888 Convention respecting the Free Navigation of the
Suez Maritime Canal, sidestepping the question of the
validity of the Declaration by Egypt. The representative
of France to the Security Council emphasized that position, stating that:
[A] unilateral declaration, even if registered, … cannot be anything
more than a unilateral act, and we must draw the conclusion from these
findings that just as the Declaration was issued unilaterally, it can be
amended or annulled in the same manner.42

64. The reaction of third parties is reflected in Security
Council resolution 118 (1956) and General Assembly
resolution 997 (ES–I).
65. The 1957 Declaration by Egypt may be considered
a unilateral act, at least formally, or may be viewed in the
context of the implementation of the 1888 Convention
respecting the Free Navigation of the Suez Maritime Canal.
66. The Declaration was published in the United Nations
Treaty Series43 and was executed. However, it should be
noted that Israeli ships were prevented from using the
Suez Canal until 1979, when the Treaty of Peace between
Egypt and Israel44 was signed.
67. The Declaration has not been modified.
68. The legal literature, as has been said, has considered
the Declaration in great detail. For Degan:
This situation proves how a State can find it perfectly fit for its interests to assume sometimes far-reaching obligations unilaterally, rather
than to negotiate on them with other interested States. It therefore
proves that there should not be doubt, as a matter of principle, concerning the legal effect of unilateral undertakings simply because they are
not stipulated in a formal treaty.45

69.

For Rubin:

In so far as it could be interpreted to be an offer to enter into a treaty,
this declaration was specifically rejected by the Suez Canal Users
Association, the body which appears to come as close as any to an
offeree in the traditional contract sense. It is possible to construe the
Egyptian declaration as a true unilateral declaration … confronting the
international community with the need to determine its legal efficacy
in practice.46
42
Official Records of the Security Council, Twelfth Year, 776th meeting, para. 59. See also Kiss, Répertoire de la pratique française en matière de droit international public, p. 618.
43
See footnote 40 above.
44
Treaty of Peace between the Arab Republic of Egypt and the State
of Israel (Washington, D.C., 26 March 1979), United Nations, Treaty
Series, vol. 1136, No. 17813, p. 100, and vol. 1138, No. 17855, p. 59.
45
Op. cit., p. 301.
46
Loc. cit., p. 6.
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In the same article, the author concludes that the 1957
Declaration
reveals no consensus supporting a rule asserting an international obligation to be created by a unilateral declaration uttered publicly and
with an intent to be bound, in the absence of additional factors such
as a negotiating context, an affirmative reaction from other states, a
tribunal to receive the declaration officially, or a supporting preexisting
obligation.47

E. Statements made by the Government of France
concerning the suspension of nuclear tests in the
South Pacific48
70. In this section, the Special Rapporteur will consider the statements made by various representatives
of the Government of France in relation to the Nuclear
Tests cases considered by ICJ,49 as referred to in earlier
reports.50
71. These statements include those made by the President of France on 8 June and 25 July 1974; a note dated
10 June 1974 from the French Embassy in Wellington
addressed to the Ministry of Foreign Affairs of New
Zealand; a letter dated 1 July 1974 from the President
of France to the Prime Minister of New Zealand; two
statements by the French Ministry of Defence, dated 16
August and 11 October 1974; and a statement made to the
General Assembly by the Minister for Foreign Affairs of
France on 25 September 1974.
72. These statements were made in various forms: a
communiqué from the Office of the President of France,
a diplomatic note, a letter from the President of France, a
statement made during a press conference, statements to
the French press, and a statement made to an international
body, the General Assembly.
73. The content of these statements, made in different
forms, reflects a single idea: they all refer to the suspension by France of its nuclear tests in the South Pacific.
The statement by the President of France reflects his

Ibid., p. 7.
48
Information provided by Mr. Pellet. The Special Rapporteur
wishes to thank him for that information and for his tireless work as
Chairman of the Working Group on unilateral acts of States during
the previous sessions.
49
Nuclear Tests (Australia v. France), Judgment, I.C.J. Reports
1974, p. 253; and ibid. (New Zealand v. France), Judgment, I.C.J.
Reports 1974, p. 457.
50
The bibliography relating to the issue of nuclear tests is extensive.
To cite a few non-exhaustive examples: Bollecker-Stern, “L’affaire des
essais nucléaires français devant la Cour internationale de justice”; Cot,
“Affaires des essais nucléaires (Australie c. France et Nouvelle Zélande
c. France)―demandes en indication des mesures conservatoires:
ordonnances du 22 juin 1973”; Dupuy, “L’affaire des essais nucléaires
français et le contentieux de la responsabilité internationale publique”;
Franck, “World made law: the decision of the ICJ in the Nuclear Test
cases”; Juste Ruiz, “Tribunal Internacional de Justicia―asuntos de las
pruebas nucleares (Australia c. Francia; Nueva Zelanda c. Francia):
sentencias de 20 de diciembre de 1974”; and “Mootness in international
adjudication: the Nuclear Tests cases”; Lacharrière, “Cour internationale de justice: commentaires sur la position juridique de la France à
l’égard de la licéité de ses expériences nucléaires”; Macdonald and
Hough, “The Nuclear Tests case revisited”; Sur, “Les affaires des essais
nucléaires (Australie c. France, Nouvelle-Zélande c. France―C.I.J.:
arrêts du 20 décembre 1974”; Thierry, “Les arrêts du 20 décembre 1974
et les relations de la France avec la Cour internationale de justice”.
47

Government’s position in relation to the aforementioned
dispute. In his statement of 25 July 1974, the President
said that:
[O]n this question of nuclear tests, you know that the Prime Minister
had publicly expressed himself in the National Assembly in his speech
introducing the Government’s programme. He had indicated that
French nuclear testing would continue. I had myself made it clear that
this round of atmospheric tests would be the last, and so the members
of the Government were completely informed of our intentions in this
respect.51

74. The statement by the Minister for Foreign Affairs of
France to the General Assembly is also important in this
context. On that occasion, the Minister stated that France
had “now reached a stage in our nuclear technology that
makes it possible for us to continue our programme by
underground testing, and we have taken steps to do so as
early as next year”.52
75. According to ICJ itself: “France made public its
intention to cease the conduct of atmospheric nuclear tests
following the conclusion of the 1974 series of tests.”53
Furthermore, the French Government “was bound to
assume that other States might take note of these statements and rely on their being effective”.54
76. The French statements were addressed to the Governments of Australia and New Zealand. However, ICJ
pointed out that the statements had been “made outside
the Court, publicly and erga omnes, even though the first
of them [from the office of the President of France, dated
8 June 1974] was communicated to the Government of
Australia”.55
77. Reactions to the statements were heard. The Government of Australia, as the direct addressee, stated that:
The Australian Government had noted the French Government’s
statements expressing an intention to cease atmospheric testing after
the present series was completed. As Senator Willesee had pointed
out, these statements were a step in the right direction, but the French
Government had not given the Australian Government any satisfactory
commitment that further atmospheric tests would not be held.56

78. During the pleadings before ICJ, Australia’s counsel
stated as follows:
The statement by the French President requires close scrutiny. I
must emphasize the basic distinction between an assertion that tests
will go underground and an assurance that no further atmospheric tests
will take place. Even though France said it “will be in a position to
move to the stage of underground firings”, this in no way precludes it
from a continuation or resumption of atmospheric tests possibly even
in conjunction with underground tests … Moreover, nothing has been
said to the Australian Government in its discussions with the French
Government suggesting that the latter dissents from this understanding
of the position. The French Government has never given the assurances
which the Australian Government has sought regarding atmospheric
testing.
…
I.C.J. Reports 1974, p. 266, para. 37; and p. 471, para. 40.
Ibid., paras. 39 and 42.
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Ibid., p. 267, para. 41; p. 269, para. 51; and p. 474, para. 53.
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Ibid., paras. 50 and 52.
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The concern of the Australian Government is to exclude completely
atmospheric testing. It has repeatedly sought assurances that atmospheric tests will end. It has not received these assurances. The recent
French Presidential statement cannot be read as a firm, explicit and
binding undertaking to refrain from further atmospheric tests.
It follows that the Government of France is still reserving to itself
the right to carry out atmospheric nuclear tests. The risk that this policy
will lead to further atmospheric tests in 1975, and in subsequent years,
continues to be a real one. In legal terms, Australia has nothing from the
French Government which protects it against any further atmospheric
tests, should the French Government decide to hold them. These judicial proceedings are as relevant and as important as when the Australian
Application was filed.57

79. There were no third-party reactions to the statements by France.
80. In terms of execution, there were complaints by
New Zealand58 following the new underground tests carried out by France in 1995. There were also complaints
from Australia, the Marshall Islands, Micronesia (Federated States of), Samoa and Solomon Islands.
81. In that regard ICJ, in 1995, noted as follows:
Whereas the basis of the Judgment delivered by the Court in the
Nuclear Tests (New Zealand v. France) case was consequently France’s
undertaking not to conduct any further atmospheric nuclear tests;
whereas it was only, therefore, in the event of a resumption of nuclear
tests in the atmosphere that that basis of the Judgment would have been
affected; and whereas that hypothesis has not materialized.59

82. The unilateral act of France was not the subject
of any modification. Concerning the possibility of a
reconsideration of the act, ICJ stated that “the unilateral undertaking resulting from these statements cannot
be interpreted as having been made in implicit reliance
on an arbitrary power of reconsideration”.60 Concerning its termination, New Zealand, in its complaint filed
in 1995, stated: “It is, in passing, pertinent to observe
that no time limit was associated with the [1974] French
undertakings.”61
83. The legal effect of these statements was clearly
expressed by ICJ in its decisions of 1974:
His statements, and those of members of the French Government acting under his authority, up to the last statement made by the Minister
of Defence … must be held to constitute an engagement of the State,
57
Ibid., sixth public hearing (4 July 1974), argument of Senator
Murphy, pp. 389–390.
58
See, in this regard, Daniele, “L’ordonnance sur la demande d’examen de la situation dans l’affaire des essais nucléaires et le pouvoir de
la Cour internationale de justice de régler sa propre procédure”; and
Coussirat-Coustère, “La reprise des essais nucléaires français devant
la Cour internationale de justice: observations sur l’ordonnance du 22
septembre 1995”. See also a reference to this issue in “Chronique des
faits internationaux”, p. 978.
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Paragraph 63 of the Court’s Judgment of 20 December 1974 in the
Nuclear Tests (New Zealand v. France) Case, Order of 22 September 1995, I.C.J. Reports 1995, pp. 305–306, para. 62.
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I.C.J. Reports 1974 (see footnote 49 above), p. 270, para. 51; and
p. 475, para. 53.
61
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having regard to their intention and to the circumstances in which they
were made.62

In that regard, the Court added:
[It] finds that France has undertaken the obligation to hold no further
nuclear tests in the atmosphere in the South Pacific.63

F. Protests by the Russian Federation
against Azerbaijan and Turkmenistan64
84. In this section, the Special Rapporteur will consider
a number of acts by the Russian Federation containing a
protest, against Azerbaijan and Turkmenistan, in relation
to the status of the waters of the Caspian Sea.
85. The first case refers to a protest formulated by means
of a diplomatic note, dated 6 January 1994, addressed to the
Government of Turkmenistan on the occasion of the adoption of the State boundary law which establishes internal
and territorial waters of that State in the Caspian Sea.
86. It should be recalled that, until the dissolution of the
Union of Soviet Socialist Republics, the legal status of
the Caspian Sea was governed by the Treaty of Friendship
between Persia and the Russian Socialist Federal Soviet
Republic65 and the Treaty of Commerce and Navigation
between Iran and the Soviet Union.66 These treaties established freedom of navigation and fisheries, excluding the
10-mile coastal zone, where fisheries were reserved for
the ships of the coastal State.
87. In 1993, Turkmenistan adopted State boundary law,
establishing internal and territorial waters of that State in
the Caspian Sea.
88. The Russian Federation is of the opinion that the
legal regime of the Caspian Sea is still determined by
the above-mentioned treaties until a new legal regime
is agreed by the coastal States. The Caspian Sea being
a body of water having no natural link with the global
ocean—in other words, a lake—it is therefore not subject to the provisions of the international law of the sea,
including those of the United Nations Convention on the
Law of the Sea, unless agreed upon mutatis mutandis by
all coastal States. Negotiations among coastal States with
a view to developing a new treaty on the legal status of the
Caspian Sea began in 1994 and are still in progress. The
Russian Federation does not recognize any unilateral territorial or jurisdictional claim of other coastal States over
a part of the Caspian Sea until these negotiations have

62
I.C.J. Reports 1974 (see footnote 49 above), p. 269, para. 49; and
p. 474, para. 51.
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Ibid., p. 270, para. 52; and p. 475, para. 55; see also pages 271,
para. 56, and 476, para. 59. See further I.C.J. Reports 1995 (footnote 59
above), p. 305, para. 61. It should be noted that the complaint by New
Zealand refers not to the failure to comply with the statements, but to
the decision of 1974.
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Document provided by Mr. Kolodkin (April 2005).
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Treaty of Friendship between with Persia and the Russian Socialist Federal Soviet Republic (Moscow, 26 February 1921), League of
Nations, Treaty Series, vol. IX, No. 268, p. 383.
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Treaty of Commerce and Navigation between Iran and the Soviet
Union (Tehran, 25 March 1940), British and Foreign State Papers
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been completed and the new legal status of the Caspian
Sea is agreed.67
89. The objective of the note is, first, to inform Turkmenistan that the Russian Federation does not consider its claim
and the actions based on it to be consistent with international law and the current legal regime governing the Caspian Sea, as defined in the 1921 and 1940 treaties between
the Islamic Republic of Iran and the Soviet Union.
90. Secondly, by this protest note the Russian Federation confirms that it does not accept, recognize or agree
to the territorial or jurisdictional claims of Turkmenistan.
91. Thirdly, the author State confirms its position that
such claims have no basis in international law.
92. Fourthly, it confirms that the Russian Federation
does not accept or recognize Turkmenistan’s action based
on legally unfounded territorial or jurisdictional claims.
93. Fifthly, the Russian Federation confirms its rights
and in particular its right to exercise free navigation and
fisheries (exploitation of living resources) in areas which
are claimed by Turkmenistan to fall under its sovereignty
or jurisdiction.
94. Sixthly, it is necessary to prevent a situation whereby
silence on the part of the Russian Federation could be
invoked against it in the future as a tacit acceptance of or
acquiescence in the claims of Turkmenistan.
95. Lastly, the intent is to prepare the basis for eventual
future diplomatic or legal counteraction.
96. The protest submitted would undeniably have a
clear legal effect, based upon the content, objective and
form of the act. It is a legal act in response to a previous
domestic legal act (conduct on the part of Turkmenistan at
the domestic level which has unavoidable consequences
at the international level).
97. The protest note falls within a process of negotiations between the two States which is still in progress.
The Special Rapporteur is not yet aware of any reaction
on the part of the addressee.
98. Presumably the note has been neither modified nor
revoked; the legal claim of the Russian Federation therefore remains in force.
99. The second diplomatic note sent by the Russian
Federation, dated 21 November 1995, is addressed to
Azerbaijan. Like the previous one, it is a protest note in
response to the publication of the official draft Constitution, in which a part of the Caspian Sea is described as
national territory.68
100. The context of the note is similar to that of the
one addressed to the Government of Turkmenistan, as
described above.
101. The objective of the note is also similar.
67
68

See footnote 65 above.
Ibid.

102. The note was addressed to the Government
of Azerbaijan via that country’s Ministry of Foreign
Affairs.
103. The protest presented would doubtless have a clear
legal effect, based on the content, objective and form of
the act. It is a legal act in response to a domestic legal act
which could signify conduct by Azerbaijan at the international level.
104. The protest note falls within a process of negotiations between the two States which is still in progress.
The Special Rapporteur is not yet aware of any reaction
on the part of the addressee.
105. Presumably the note has been neither modified nor
revoked; the legal claim of the Russian Federation therefore remains in force.
G.

Statements made by nuclear-weapon States69

106. In this section, the Special Rapporteur will consider statements made by nuclear-weapon States guaranteeing the non-use of such weapons against nonnuclear-weapon States.70 These are negative security
guarantees, which have previously been considered by
the Commission. Such statements were made by the
Ministry of Foreign Affairs of the Russian Federation
to the Security Council on 5 April 1995;71 by the Permanent Representative of the United Kingdom to the
Conference on Disarmament on 6 April 1995;72 by the
United States Secretary of State on 5 April 1995;73 by
France, in the statement of 6 April 1995 by its Permanent Representative to the Conference; 74 and by China
on 5 April 1995.75
107. The form that these acts took, as can be noted, was
that of a statement made to international bodies, contained
in official documents of the Security Council.
108. The object of all the statements is similar: non-use
of nuclear weapons against non-nuclear-weapon States;
in some cases, however, there are conditions: except in
the case of an invasion or any other attack on it, its territory, its armed forces or other troops, or against its allies
or a State to which it has a security commitment, carried
out or sustained by such a State, in association or alliance
with a nuclear-weapon State.
109. The objective in all cases, as referred to in the preceding paragraph, is to guarantee to States parties to the
Treaty on the Non-Proliferation of Nuclear Weapons that
nuclear weapons will not be used against them.

Prepared on the basis of a contribution by Mr. Pellet.
Official Records of the Security Council, Fiftieth Year, Supplement for April, May and June 1995, documents S/1995/261–265. In
this regard, see García Rico, El uso de las armas nucleares y el derecho
internacional, pp. 127–128.
71
S/1995/261, annex II.
72
S/1995/262, annex.
73
S/1995/263, annex.
74
S/1995/264, annex.
75
S/1995/265, annex.
69
70

Unilateral acts of states

110. The act is addressed to non-nuclear-weapon States
parties to the Treaty on the Non-Proliferation of Nuclear
Weapons. The Chinese statement is made erga omnes.
111. The legal scope is, as previously indicated, to
guarantee to those States the non-use of nuclear weapons
against them. However,
exceptions could be made (except in the case of China) in case of invasion or any other attack against the nuclear Powers, their territory, their
armed forces or their allies, or any State with which they have a security
commitment, by a non-nuclear-weapon State in association or alliance
with a nuclear-weapon State. Security Council resolution 984 (1995) is
limited to demonstrating the commitment of the nuclear Powers, in case
of use of such weapons against a non-nuclear-weapon State, to bring
the situation to the attention of the Security Council in order to provide
the necessary assistance to that State.76

112. The statements have not been the subject of any
modifications, nor have they been revoked or terminated,
and therefore they remain in force. However, on the occasion of the advisory opinion of 8 July 1996 in the Legality of the Threat or Use of Nuclear Weapons case,77 the
nuclear-weapon States emphasized that, in their opinion,
“there are circumstances in which resort to nuclear weapons would be lawful”.78 It would appear that the opinions
expressed by the nuclear Powers are mainly political statements which are not legally binding upon their authors.
113. Reactions from the addressees include that of
Ukraine, which stated that “it would be better if these
assurances could be given in the form of a joint declaration
… this could strengthen the psychological and political
authority, as well as the efficiency, of such assurances”.79

H.
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Ihlen declaration of 22 July 191981

116. In this section, the Special Rapporteur will examine the oral declaration formulated by Mr. Ihlen, Minister
for Foreign Affairs of Norway, concerning Denmark’s
sovereignty over Greenland, which was considered by
PCIJ.82 The note has also been the subject of significant
doctrinal studies.
117. The act in question was formulated by means of an
oral declaration made by the Minister for Foreign Affairs
of Norway and addressed to the Minister for Foreign
Affairs of Denmark during a meeting between them.83
The Norwegian Minister prepared a minute on the meeting for his Department that was transmitted to the Danish
Minister.
118. During the meeting, the Danish Minister for Foreign Affairs first indicated that his country had no interests in Spitzbergen and would not be opposed to Norway
exercising its sovereignty over that territory. Later, the
Minister indicated that he wished to extend Denmark’s
economic and political interests to cover Greenland as a
whole, that the United States was not opposed to that wish
and that Denmark hoped that Norway would not have any
objections either.
119. In response, Mr. Ihlen, the Norwegian Minister for
Foreign Affairs, stated that “the Norwegian Government
would not make any difficulties in the settlement of this
question”.84

114. For the Islamic Republic of Iran, for example,
the statements should take the form of a negotiated and
legally binding international instrument with a protocol
annexed to the Treaty on the Non-Proliferation of Nuclear
Weapons. For Romania, the statements constituted an
important step that cannot be underestimated. Pakistan,
for its part, declared that only unconditional guarantees
of a legally binding character can effectively address
the security concerns of non-nuclear-weapon States. For
Malaysia, the form and content of the statements amplified the need for an internationally negotiated, legally
binding instrument.80

120. The meeting took place in the context of a wider
discussion among States exercising sovereignty over
Spitzbergen and Greenland. Denmark believed that if
it did not interfere with Norway’s wish to obtain sovereignty over Spitzbergen, Norway would not interfere with
its own wish to exercise sovereignty over Greenland. In
that connection, Denmark had sent a request to Norway
and the United States. While the request made no specific
mention of Denmark’s wish to extend its sovereignty over
Greenland, the United States interpreted it as such. In any
event, the Norwegian Government was particularly interested in the east coast of Greenland, given the region’s
fishing and hunting opportunities.

115. The attitude of the authors and the positions
of most States appear to reflect the political nature of
these statements, considered in previous years by the
Commission, which expressed that same opinion on the
subject.

121. The primary question that arises is whether the
Ihlen declaration is a unilateral act, definitive and unconditional in nature, as Denmark believed it to be at the time,
or, conversely, whether it is an act that can be classified as
a formal agreement.

García Rico, op. cit., p. 127.
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of Malaysia before ICJ concerning Legality of the Threat or Use of
Nuclear Weapon , referring to the contradictions into which the nuclear
Powers fall when referring to the scope of the Treaty as regards the
possession and use of nuclear weapons (I.C.J. Pleadings, Written Statements). See further García Rico, op. cit., p. 127.

122. There is disagreement over how to characterize this
oral declaration. For instance, NcNair does not believe that
it is opposable by virtue of estoppel. Instead, that author
takes the view that it was a negotiation that “resulted in
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the formation of an international agreement”.85 In this
connection, several authors, including McNair, regard
the Ihlen declaration as an informal agreement. However,
PCIJ is of the opinion that it is a unilateral act.
123. Although the Norwegian Government maintained
that the Ihlen declaration must be viewed in the context
of an agreement, PCIJ finally held that the intentionality
of the declaration was clear. Its intention was to ensure
that neither Denmark nor Norway would contest “Danish
sovereignty over Greenland as a whole” nor occupy “a
part of Greenland”.86
124. PCIJ considered it to be a unilateral act that was
binding upon Norway in the event that Greenland was
recognized as part of Danish territory, and its Judgment
read as follows:
The Court considers it beyond all dispute that a reply of this nature
given by the Minister for Foreign Affairs on behalf of his Government
in response to a request by the diplomatic representative of a foreign
Power, in regard to a question falling within his province, is binding
upon the country to which the Minister belongs.87

125. The PCIJ decision to consider the declaration an act
with binding force is interesting, insofar as it constitutes one
of the first examples of an international judicial body ruling
on actions of a Minister for Foreign Affairs which may give
rise to an international commitment that is binding upon the
State represented, hence the relevance of its analysis.
126. The same is true in respect of the question of the
form of the declaration. In this connection, the dissenting
opinion of Mr. Anzilotti, which is included in the case file,
is critical. He pointed out that “there does not seem to be
any rule of international law requiring that agreements of
this kind must necessarily be in writing, in order to be
valid”.88
I. Truman Proclamation of 28 September 194589
127. In this section, the Special Rapporteur will examine the declaration of 28 September 1945 made by the
President of the United States, Harry S. Truman, issued as
a presidential proclamation and addressed to the international community.
128. The Proclamation states that:
[I]t is the view of the Government of the United States that the exercise of jurisdiction over the natural resources of the subsoil and sea
bed of the continental shelf by the contiguous nation is reasonable and
just, since the effectiveness of measures to utilize or conserve these
resources would be contingent upon cooperation and protection from
the shore, since the continental shelf may be regarded as an extension of
the land-mass of the coastal nation and thus naturally appurtenant to it,
since these resources frequently form a seaward extension of a pool or
deposit lying within the territory, and since self-protection compels the
coastal nation to keep close watch over activities off its shores which
are of the nature necessary for utilization of these resources.90
McNair, op. cit., p. 10.
Legal Status of Eastern Greenland (see footnote 82 above), p. 73.
87
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D.C., United States Government Printing Office, 1946), p. 884.
85

The Proclamation goes on to say that:
Having concern for the urgency of conserving and prudently utilizing its natural resources, the Government of the United States regards
the natural resources of the subsoil and sea bed of the continental shelf
beneath the high seas but contiguous to the coasts of the United States
as appertaining to the United States, subject to its jurisdiction and
control. In cases where the continental shelf extends to the shores of
another State, or is shared with an adjacent State, the boundary shall
be determined by the United States and the State concerned in accordance with equitable principles. The character as high seas of the waters
above the continental shelf and the right to their free and unimpeded
navigation are in no way thus affected.91

129. The Proclamation deals with the management
and exploitation of the resources of the seabed beneath
the territorial sea, by the coastal State, a right accepted
at the beginning of the twentieth century. By 1945 it was
clear that the exploitation of the mineral resources of the
continental shelf under the high seas—particularly petroleum resources—was not feasible on a significant scale,
and in particular the United States was actively interested
in offshore oil exploitation in the Gulf of Mexico and
elsewhere.
130. The aim of the United States in issuing the Truman
Proclamation was to establish its jurisdiction and control
over the adjacent seabed of the continental shelf, and to
establish that the sharing of the seabed with neighbouring States would be determined by mutual agreement in
accordance with “equitable principles”. The Proclamation
was expressly not intended to affect the legal status of the
high seas above the shelf and the right to “free and unimpeded navigation” in those waters.
131. Reaction to the Proclamation came from certain
States, even though it was considered by the Commission
when it prepared the draft conventions on the law of the
sea and by ICJ, which refers to it in its Judgment of 1969
concerning the North Sea continental shelf,92 which will
be examined in due course.
132. Among the States which reacted was Mexico,
a country adjacent to the United States, which issued a
Presidential Declaration93 one month later, incorporating
its continental shelf into its national territory.
133. Within a short time, the principle contained in the
Truman Proclamation became widely accepted. In 1951,
the Commission included a provision in its draft articles
on the continental shelf and related subjects which stipulated that “[t]he continental shelf is subject to the exercise
by the coastal State of control and jurisdiction for the purpose of exploring it and exploiting its natural resources”.94
Article 2, paragraph 1, of the Convention on the Continental Shelf states that “[t]he coastal State exercises over
the continental shelf sovereign rights for the purpose of
exploring it and exploiting its natural resources”.
134. In its Judgment in the North Sea Continental Shelf
case, ICJ also refers to the Truman Proclamation:
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A review of the genesis and development of the equidistance method
of delimitation can only serve to confirm the foregoing conclusion.
Such a review may appropriately start with the instrument, generally
known as the “Truman Proclamation”, issued by the Government of
the United States on 28 September 1945. Although this instrument was
not the first or only one to have appeared, it has in the opinion of the
Court a special status. Previously, various theories as to the nature and
extent of the rights relative to or exercisable over the continental shelf
had been advanced by jurists, publicists and technicians. The Truman
Proclamation however, soon came to be regarded as the starting point
of the positive law on the subject, and the chief doctrine it enunciated, namely that of the coastal State as having an original, natural,
and exclusive (in short a vested) right to the continental shelf off its
shores, came to prevail over all others, being now reflected in Article 2
of the 1958 Geneva Convention on the Continental Shelf. With regard
to the delimitation of lateral boundaries between the continental shelves
of adjacent States, a matter which had given rise to some consideration on the technical, but very little on the juristic level, the Truman
Proclamation stated that such boundaries “shall be determined by the
United States and the State concerned in accordance with equitable
principles”. These two concepts, of delimitation by mutual agreement
and delimitation in accordance with equitable principles, have underlain all the subsequent history of the subject. They were reflected in
various other State proclamations of the period, and after, and in the
later work on the subject.95

The Court goes on to say that:
This régime furnishes an example of a legal theory derived from a particular source that has secured a general following. As the Court has
recalled in the first part of its Judgment, it was the Truman Proclamation
of 28 September 1945 which was at the origin of the theory, whose special features reflect that origin.96

135. The Truman Proclamation does not have a specific
basis, apart from the aforementioned policies.
136. The Truman Proclamation was expanded upon in
an executive order from the President, issued the same
day, which places the natural resources of the adjacent
continental shelf under the jurisdiction and control of the
United States.97 The Proclamation was later confirmed
and complemented by the adoption of the Outer Continental Shelf Lands Act, by the Congress of the United
States.98
137. The Truman Proclamation was not amended,
revoked or denounced.
J. Statements concerning the United Nations and
its staff members (tax exemptions and privileges)
138. Unlike most of the cases analysed in this report, in
the example to be considered in this section the addressee
is the United Nations (or other international organizations
connected with it, such as specialized agencies and their
staff members). This is perhaps the feature that distinguishes this unilateral act (consisting of a linked series of
statements) from the other cases presented.99
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139. First of all, it should be noted that, since the various statements were spread out over time and were fairly
similar in content, there are a number of dates to keep in
mind when examining the content of the obligations that
Switzerland claimed to assume.
140. The first of these dates is April 1946, when a
statement was made by a Councillor of State of the
Canton of Geneva as a member of the Swiss delegation in the negotiations leading to the adoption of the
Convention on the Privileges and Immunities of the
United Nations.
141. The second date is 5 August 1946, when the head
of the Federal Political Department released an official
statement to the press.
142. Lastly, on 28 July 1955, nine years later, the latter
statement was reiterated by the Swiss Federal Council in
its message to the Federal Assembly. Hence, these three
dates will help in determining the existence and content of
the obligation assumed by Switzerland.
143. It will also be significant to identify the authors
or organs who issued those statements and to determine whether they were competent to bind the State.
The three acts considered will be analysed from a dual
perspective: from the international perspective, considering by way of analogy the capacity to conclude international treaties as defined in the 1986 Vienna Convention, and from the domestic perspective, with reference
to the Constitution of Switzerland at the time of the
events in question.
144. Chronologically, the first of these statements
was made by Mr. Perréard, a Councillor of State of the
Canton of Geneva and also a member of the Swiss delegation charged with negotiating the Convention on the
Privileges and Immunities of the United Nations. At the
international level, the latter function is the relevant one,
since it is in the context of Mr. Perréard’s duties as a
member of the Swiss delegation that his actions have
weight.
145. In that regard, it should be recalled that article 7,
paragraph 2, of the 1986 Vienna Convention states:
In virtue of their functions and without having to produce full powers, the following are considered as representing their State:
…
(c) representatives accredited by States to an international organization or one of its organs, for the purpose of adopting the text of a
treaty in that organization or organ.

146. At the domestic level, Mr. Perréard held the office
of Councillor of State of one of the cantons (specifically,
the Canton of Geneva, where the United Nations had and
still has an office). Article 9 of the Constitution of Switzerland, in the version in force at the time the statement
was made (the 1874 Constitution) states:
In special cases, the Cantons retain the right of concluding treaties
with foreign Powers upon the subjects of public economic regulation,
cross-frontier intercourse, and police relations; but such treaties shall
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contain nothing repugnant to the Confederation, or to the rights of other
Cantons.100

147. Does it follow, therefore, that the statement made
by Mr. Perréard fell within the powers that the Constitution of Switzerland or the laws of the country had accorded
him? A look at the text of the statement may shed some
light on the question. In the course of the negotiations, he
stated that “the Geneva authorities were prepared to grant
the United Nations the benefit of the same exemptions
and the same privileges as had previously been granted to
other international institutions”.101
148. Mr. Perréard said that the “Geneva authorities”,
that is, the authorities of the canton102 he represented,
could offer the United Nations the privileges and exemptions enjoyed previously by other international institutions
(with a clear allusion to the modus vivendi of 1921–1926,
as amended in 1928, between the League of Nations and
Switzerland,103 discussed below.
149. The second of these statements was made at the
Swiss Confederation level by Mr. Petitpierre, the head
of the Federal Political Department, following a meeting with Trygve Lie, the Secretary-General of the
United Nations at that time, on 5 August 1946. The content of the statement (which was placed in a more formal
context by being embodied in an official press release)
was broader than the first statement, in that it did not refer
solely to the Canton of Geneva but to the Swiss authorities in general.104
150. Nine years later, the Swiss Federal Council, in
its message to the Federal Assembly on 28 July 1955,
100
This article should be read in conjunction with article 10 of the
same Constitution, which states:
“Official relationships between a Canton and a foreign Government or its representatives take place through the intermediacy of
the Federal Council.
“Nevertheless, upon the subjects mentioned in Article 9, the
Cantons may correspond directly with the inferior authorities and
the officials of a foreign State.”
(Hughes, The Federal Constitution of Switzerland: Translation and
Commentary, p. 12)
101
Quoted by Caflisch, “La pratique suisse en matière de droit international public 1982”, p. 182.
102
As Pérez points out in The System of Privileges and Immunities
applicable to the International Organisations in Switzerland and to the
Permanent Foreign Delegations in Geneva, p. 38:
“In a federal State such as Switzerland, there is no such thing as
a single tax system applicable throughout the territory. The collection of taxes, dues, charges and fees is in the parallel jurisdictions
of the Swiss Confederation, cantons and municipalities. Because
of this structure, the tax privileges in general may differ in scope
and extent depending on the holder’s place of residence. This is the
case in particular for charges and fees, which vary appreciably from
canton to canton. However, there is no doubt that the tax exemption
provided under the Vienna Convention and the headquarters agreements apply to the three levels of taxation.”
The information was taken by the author from Bourgnon, La
Convention de Vienne sur les relations diplomatiques: Pratique
Suisse”, p. 93.
103
League of Nations, Official Journal, 7th Year, No. 10 (October
1926), pp. 1407 and 1422; and ibid., 9th Year, No. 6 (June 1928),
p. 839.
104
The press release stated that “the Swiss authorities are prepared
to grant the United Nations and its staff members treatment at least as
favourable as the treatment granted any other international organization
on Swiss territory” (Caflisch, loc. cit., p. 183).

again referred to the legal status in Switzerland of the
United Nations, its specialized agencies and other international organizations.105 According to the version of
the Constitution then in force, under article 95: “The
supreme directing and executive power in the Confederation is exercised by a Federal Council composed of
seven members.”106 One of the functions of the Council
under article 102 of the 1874 Constitution is to deal with
foreign policy and international treaties.107 That being
the case, the Council was fully competent to declare the
following:
[W]e have given the United Nations the assurance that it would benefit
from a regime at least as favourable, in all respects, as that granted to
any other international organization in Swiss territory. In other words,
the United Nations may ask to be granted the benefit of any advantage,
not specified in the provisional arrangement, that we would grant to
another international organization.108

151. It should be noted that the above-mentioned three
statements all took different forms: an oral statement, a
press release and a message from the Federal Council to
the Federal Assembly. The latter, the message from the
Council, is readily accessible, since it was published in
the Feuille fédérale (see footnote 105). As with the French
declarations in the Nuclear Tests cases, in this case there
were a series of acts or statements that formed a single
unilateral act, even though the statements were not identical, as will be demonstrated below.
152. It is noticeable that the statements evolved over
time and space, resulting in an increasingly favourable
regime for the United Nations and its staff members. As
early as 1949 the trend attracted comment in the legal
literature; one author specifically said that “the system
granted by the Swiss Federal Council has not undergone
any reduction, the very reverse in fact, it has grown in
some areas”.109 The statements in question mark that
trend.
153. The context and circumstances in which the
statements in question were made were quite specific.
Although from today’s perspective it could be said that
the legal regimes applicable to international organizations
with headquarters in Switzerland are the same,110 since
Switzerland applies the principle of equal treatment, the
systems followed are not identical in terms of their basis.
For some organizations, the origin of this treatment is
to be found in a regime that dates back to 1921 and was
applicable to the League of Nations and ILO (the previously cited modus vivendi of 1921–1926, as amended in
1928). The first headquarters agreement following the
Second World War in which the matter was dealt with was
the agreement concluded with the Swiss Federal Council
105
Feuille fédérale, No. 35, 107th year, vol. II (Bern, 2 September 1955), p. 393.
106
Hughes, op. cit., p. 106.
107
Ibid., p. 111. Article 102, paragraph 7, states: “It examines the
treaties which Cantons make with each other or with foreign countries,
and sanctions them if they are allowable (Article 85, Section 5).”
108
See footnote 104 above.
109
As stated by Perrénoud in his concluding remarks, Régime des
Privilèges et Immunités des Missions diplomatiques étrangères et des
Organisations internationales en Suisse, p. 242, quoted in Pérez, op.
cit., p. 62, who gives a complete treatment of the topic.
110
See Pérez, op. cit., p. 19.
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on 11 March 1946 (one month prior to the first of the
statements under discussion) to regulate the legal status
of ILO in Switzerland. Article 16 of the agreement reads
as follows:
The Director of the International Labour Office and officials of
the categories designated by him and agreed to by the Swiss Federal
Council shall enjoy the privileges, immunities, exemptions and facilities granted to diplomatic agents in accordance with international law
and custom.111
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1946 between the Swiss Federal Council … and the United Nations
Secretary-General, would be applied by analogy to UPU, its organs, the
representatives of its Member States, to experts and to the staff members of the organization. The Parliament approved the decision in 1955.
Since the application of the Swiss authorities’ principle of equality of
treatment of international organizations, the status of UPU is currently
considered identical to other Swiss-based organizations.116

Article 17, entitled “Immunities and facilities accorded to
all officials”, states as follows:

This practice has continued to be followed with other
international organizations and their staff members, as described in the aforesaid report, even going
beyond the provisions of their individual headquarters
agreements.117

All officials of the International Labour Office, irrespective of
nationality, shall enjoy the following immunities and facilities:

K. Conduct of Cambodia and Thailand with
reference to the Temple of Preah Vihear case118

(a) exemption from jurisdiction for all acts performed in the discharge of their duties;

157. Following this examination of a number of explicit
acts or declarations constituting unilateral acts, as will
be seen below, the final example to be examined in this
chapter involves the conduct of Cambodia and Thailand
between 1908 and 1909 and between 1908 and 1958 as
considered by ICJ in connection with the Temple of Preah
Vihear case.119

(b) exoneration from all federal, cantonal and communal taxes on
salaries, emoluments and indemnities paid to them by the International
Labour Organisation.112

154. In order to analyse the legal effects of the statements in question, several documents must be considered
that provide clues as to the approach taken by Switzerland
in this regard. The first is the note dated 2 April 1979 from
the International Law Directorate of the Federal Political
Department, in which it confirmed
the binding nature of the statement made by Mr. Petitpierre on
5 August 1946 to Mr. Trygve Lie. As a result of the undertaking made
by the head of the Political Department, the United Nations has been
granted the benefit of the “most-favoured-organization clause” and was
thus authorized to demand the most favourable treatment that may be
granted to another organization.113

155. A report of the Joint Inspection Unit entitled
“Review of the Headquarters Agreements Concluded by
the Organizations of the United Nations System: Human
Resources Issues Affecting Staff” (JIU/REP/2004/2)114
sheds light on Switzerland’s practice in this regard.
Referring to the principle of “most favoured treatment”,
it states:
The adoption of the principle of most favoured treatment of international organizations would mean that any relevant arrangements and
facilities granted by the host country of a given organization, but not
enjoyed by organizations within the United Nations system, would
automatically apply to all organizations within that particular host
country. This would ensure continuous updating and modernizing of
the headquarters agreements following, for example, the current practice of the Swiss Federal Government.*115

156. The same report gives a historical overview of
existing agreements and specifically refers to the practice
of Switzerland in that regard in the section on practice
before and after the 1940s, as follows:
The Universal Postal Union (UPU) noted that it does not have a
separate headquarters agreement with Switzerland. Given the position of UPU as a United Nations specialized agency, the Government
of Switzerland decided that as of January 1948, the Convention on
the Privileges and Immunities of the United Nations concluded in
United Nations, Treaty Series, vol. 15, No. 103, pp. 389 and 391.
Ibid., p. 391.
113
Caflisch, loc. cit., p. 186.
114
A/59/526, prepared by Ion Gorita and Wolfgang Münch, Joint
Inspection Unit (Geneva, 2004).
115
A/59/526, p. vii.
111

112

158. This example, of course, does not involve a unilateral act sensu stricto, but rather State conduct that produced certain legal effects, in the view of ICJ.
159. The international legal literature has extensively
discussed this conduct. The conduct in question relates to
categories of silence, acceptance, acquiescence and estoppel, all forms of unilateral conduct of States that undoubtedly produce legal effects similar to the effects of an act
considered as an expression of will formulated with the
intention of producing legal effects.
160. ICJ considered the concept of estoppel, as can be
seen from the passage from its decision transcribed below,
even though nowhere does it refer to the concept by name:120
The Court will now state the conclusions it draws from the facts as
above set out.
Even if there were any doubt as to Siam’s acceptance of the map
in 1908, and hence of the frontier indicated thereon, the Court would
consider, in the light of the subsequent course of events, that Thailand
is now precluded by her conduct from asserting that she did not accept
it. She has, for fifty years, enjoyed such benefits as the Treaty of 1904
conferred on her, if only the benefit of a stable frontier. France, and
through her Cambodia, relied on Thailand’s acceptance of the map.
Since neither side can plead error, it is immaterial whether or not this
reliance was based on a belief that the map was correct. It is not now
open to Thailand, while continuing to claim and enjoy the benefits of
the settlement, to deny that she was ever a consenting party to it.121
116
A/59/526, para. 9; see also paragraph 10, which discusses WHO
in similar terms.
117
The report discusses the issue in a number of places, including
paragraphs 15, 19, 86, 88–92, 99–100 and 116–117.
118
Based on the contribution provided by Mr. Brownlie.
119
I.C.J. Reports 1962 (see footnote 13 above), p. 6.
120
See, among others, Jennings, The Acquisition of Territory in
International Law, pp. 47–49; Cot, “L’arrêt de la Cour internationale
de Justice dans l’affaire du temple de Préah Vihéar (Cambodge c. Thaïlande: Fond)”, p. 244; and Pecourt García, “El principio del ‘estoppel’ y
la sentencia del Tribunal Internacional de Justicia en el caso del Templo
de Preah Vihear”.
121
I.C.J. Reports 1962 (see footnote 13 above), p. 32; see also
Thirlway, “The law and procedure of the International Court of Justice
1960–1989”, p. 33.
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161. It is interesting to note that in the ICJ reasoning the
elements of estoppel and acquiescence are combined, as
Sir Gerald Fitzmaurice points out in his separate opinion:
The principle of preclusion is the nearest equivalent in the field of
international law to the common-law rule of estoppel, though perhaps
not applied under such strict limiting conditions (and it is certainly
applied as a rule of substance and not merely as one of evidence or
procedure). It is quite distinct theoretically from the notion of acquiescence. But acquiescence can operate as a preclusion or estoppel in certain cases, for instance where silence, on an occasion where there was
a duty or need to speak or act, implies agreement, or a waiver of rights,
and can be regarded as a representation to that effect.122

162. A second basis for the ICJ decision was the subsequent conduct of Thailand, which, together with that of
Cambodia, “in effect”123 constituted a boundary agreement. In that regard, the Court considered
that Thailand in 1908–1909 did accept the Annex I map as representing
the outcome of the work of delimitation, and hence recognized the line on
that map as being the frontier line, the effect of which is to situate Preah
Vihear in Cambodian territory. The Court considers further that, looked
at as a whole, Thailand’s subsequent conduct confirms and bears out her
original acceptance, and that Thailand’s acts on the ground do not suffice
to negative this. Both Parties, by their conduct, recognized the line and
thereby in effect agreed to regard it as being the frontier line.124

163. From a reading of the above-cited paragraph it is
clear that a fundamental issue underlying the decision was
the consideration of silence as acquiescence.125
164. ICJ also invoked positive acts by Thailand indicating
adoption of the map in 1908. The Court pointed out that:
It has been contended on behalf of Thailand that this communication of the maps by the French authorities was, so to speak, ex parte,
and that no formal acknowledgment of it was either requested of, or
given by, Thailand. In fact, as will be seen presently, an acknowledgment by conduct was undoubtedly made in a very definite way; but
even if it were otherwise, it is clear that the circumstances were such as
called for some reaction, within a reasonable period, on the part of the
Siamese authorities, if they wished to disagree with the map or had any
serious question to raise in regard to it. They did not do so, either then
or for many years, and thereby must be held to have acquiesced. Qui
tacet consentire videtur si loqui debuisset ac potuisset.126
I.C.J. Reports 1962 (see footnote 13 above), p. 62.
Ibid., p. 33.
124
Ibid., pp. 32–33.
125
See Cahier, “Le comportement des États comme source de
droits et d’obligations”, pp. 248–249; and Sinclair, “Estoppel and
acquiescence”, p. 110.
126
I.C.J. Reports 1962 (see footnote 13 above), p. 23.
122
123

165. The grounds for the ICJ decision also included
the element of acceptance (based on conduct), which
modified the 1904 boundary treaty. In the Court’s
opinion:
There is finally one further aspect of the case with which the Court
feels it necessary to deal. The Court considers that the acceptance
of the Annex I map by the Parties caused the map to enter the treaty
settlement and to become an integral part of it. It cannot be said that
this process involved a departure from, and even a violation of, the
terms of the Treaty of 1904, wherever the map line diverged from
the line of the watershed, for, as the Court sees the matter, the map
(whether in all respects accurate by reference to the true watershed
line or not) was accepted by the Parties in 1908 and thereafter as constituting the result of the interpretation given by the two Governments
to the delimitation which the Treaty itself required. In other words, the
Parties at that time adopted an interpretation of the treaty settlement
which caused the map line, in so far as it may have departed from the
line of the watershed, to prevail over the relevant clause of the treaty.
Even if, however, the Court were called upon to deal with the matter
now as one solely of ordinary treaty interpretation, it considers that
the interpretation to be given would be the same, for the following
reasons.127

166. It is worth stressing another aspect that ICJ noted,
namely, that in this context the concepts of estoppel or
acquiescence mingle with the general rule of recourse to
the subsequent practice of the parties as a means of interpretation of a treaty.128
167.

ICJ pointed out in that regard:

Thailand contends that since 1908, and at any rate up to her own 1934–
1935 survey, she believed that the map line and watershed line coincided, and therefore that if she accepted the map line, she did so only in
that belief. It is evident that such a contention would be quite inconsistent with Thailand’s equally strongly advanced contention that these acts
in the concrete exercise of sovereignty evidenced her belief that she had
sovereignty over the Temple area: for if Thailand was truly under a misapprehension about the Annex I line—if she really believed it indicated
the correct watershed line—then she must have believed that, on the
basis of the map and her acceptance of it, the Temple area lay rightfully
in Cambodia. If she had … accepted the Annex I map only because she
thought it was correct—then her acts on the ground would have to be
regarded as deliberate violations of the sovereignty which (on the basis
of the assumptions above stated) she must be presumed to have thought
Cambodia to possess. The conclusion is that Thailand cannot allege
that she was under any misapprehension in accepting the Annex I line,
for this is wholly inconsistent with the reason she gives for her acts on
the ground, namely that she believed herself to possess sovereignty in
this area.129
Ibid., pp. 33–34.
See, in this regard, Cot, “L’arrêt de la Cour …”, pp. 235–240, and
Thirlway, loc. cit., pp. 47–49.
129
I.C.J. Reports 1962 (see footnote 13 above), p. 33.
127
128

Chapter II
Conclusions that can be drawn from the statements analysed
168. From the statements, acts and conduct examined
above—which, of course, provide only a few examples of
State practice, analysed in detail in accordance with the
criteria established by the Commission at its fifty-sixth
session, in 2004—a few conclusions can be drawn that
may make it possible to formulate some basic principles
derived from this practice. As will be seen, some of these
principles are based on draft articles submitted by the
Special Rapporteur in earlier reports and on some of the

guidelines established by the Working Group on unilateral acts of States at its meetings. Some of the ideas which
emerge from the analysis concern the formulation of acts
and, in particular, their definition, the capacity of the State
and the capacity of the organ making the statement.
169. It should first be noted that the examples given
are unilateral acts expressed in very different ways,
including official notes, public declarations, presidential
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proclamations, political speeches and even conduct signifying acceptance or acquiescence, which will be discussed separately at the end of this chapter.

purposes of interpreting a unilateral act, its content and
the subjective factors associated with the consent of the
State formulating the act to be bound by it.

170. The first conclusion that can be drawn is that the
form is relatively unimportant in determining whether
what is being dealt with is a unilateral legal act of the type
in which the Commission is interested—in other words,
an act that can produce legal effects on its own without the
need for its acceptance, or for any other reaction on the part
of the addressee, as ICJ established in the Nuclear Tests
cases (a decision discussed in previous reports). However,
it may still be considered that the formality of the act has a
role to play in determining the intent of its author. An oral
statement made in an informal context may be less clear,
in that regard, than an oral statement made before an international body or than a diplomatic note, which is of course
drafted in a more formal manner and is therefore clearer,
since the addressee can have direct access to its content.
The form can have an impact insofar as a statement may
be considered to produce legal effects.

176. A declaration may consist of a single act, as in the
case of the Ihlen declaration, the note from Colombia, the
Declaration by Egypt, the Truman Proclamation and the
protest notes from the Russian Federation. In other cases
the act consists of several declarations, as with the declarations by the French authorities concerning their nuclear
tests. And to some extent, although, as stated earlier, they
were not identical in content, the declarations of various
Swiss officials constitute a single unilateral act.

171. Secondly, it can be seen that these are acts formulated by States: Colombia, Cuba, Egypt, France, Jordan, Norway, the Russian Federation, Switzerland and
the United States. The addressee of these acts also varies
widely: they may be addressed to other States, the international community, an entity which has not yet been
consolidated as a State (a State in statu nascendi) or an
international organization.
172. It may be inferred from this that, as in the sphere of
the law of treaties, the State is endowed with international
capacity—which is intrinsic to it—to commit itself or
develop legal relations at the international level through
unilateral acts. The provision relating to the “capacity of
the State” to conclude treaties, contained in article 6 of
the Vienna Convention on the Law of Treaties (hereinafter the 1969 Vienna Convention), might therefore be
fully transferable to any legal regime on unilateral acts
which may be established.
173. The acts considered were addressed to other
States; however, in the Nuclear Tests cases, negative
security guarantees, the Truman Proclamation and the
waiver of claims to the West Bank territories, such acts
were addressed to the international community. It might
also be said that the statements concerning negative security guarantees were formulated erga omnes, within the
framework of international bodies and in the context of
the Treaty on the Non-Proliferation of Nuclear Weapons.
174. It may also be concluded that the act of the State
can be addressed not only to another State but to other
entities, as in the case of Jordan’s act and even the declarations of Switzerland—subjects of international law, in
any case.
175. In most cases, these acts have a single origin; in
others, however, they are compound, not single acts. This
means that in some cases, the act is formulated through
a declaration made by a person who is in principle competent to do so, while in others, it is formulated through
several declarations which jointly give rise to its overall
content. This is usually highly relevant, especially for the

177. Some cases involve diplomatic notes, as with
Colombia and the protest notes from the Russian Federation; a declaration, as with the French authorities and the
nuclear Powers; a presidential proclamation; an official
speech, such as that of the King of Jordan and even statements made at meetings of international bodies; and official communications, such as the communiqué from the
Swiss Federal Political Department.
178. The acts and declarations considered were formulated on behalf of the State by different authorities and
individuals: in the case of the Colombian note and the
Norwegian declaration of 22 July 1919, by the Ministers
for Foreign Affairs; in the case of the Truman Proclamation, by a Head of State; in the case of the Jordanian declaration, by the monarch (Head of State); in the case of the
Declaration by Egypt, by the executive branch; and in the
case of the Russian Federation protests, by the Ministry
of Foreign Affairs.
179. In the case of the most-favoured-nation clause,
the act was formulated by a local authority of the Canton
of Geneva and was later confirmed by the Federal Government. This might lead to considering the possibility,
already raised in previous reports, that other persons
might be authorized to formulate an act and commit the
State on behalf of which they are acting if such a personal
capacity can be inferred from practice. In the case of the
declarations by Switzerland, a delegate to a negotiating
process formulated the act initially, although it would
later be confirmed by the Federal Political Department;
this does not provide absolute certainty with respect to
such capacity, but rather corroborates or confirms it.
180. This issue of authorized persons has an important
parallel in the Vienna treaty regime. Thus, the preceding
remarks concerning the capacity of the Head of State, the
Head of Government and the Minister for Foreign Affairs
are valid in determining the persons authorized in the first
instance to act at the international level and commit the
State through the formulation of a unilateral act.
181. This assertion, however, does not necessarily lead
to the application mutatis mutandis of the 1969 Vienna
Convention. Unilateral acts are formulated in a particular
manner; it would therefore seem that the rules governing their formulation should be more flexible, although
those relating to their interpretation may be considered
more strictly. In addition to the persons authorized under
international law to act and commit the State which they
represent at the international level, as recognized in the
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Convention, there may be other persons who are empowered to act in a similar manner if the addressee considers
that such a person is, in effect, authorized to do so. This
reflects the basis for consideration of the topic: legal security and mutual confidence in international relations.
182. In every case—with the exception of the Truman
Proclamation, which is not part of specific negotiations—
these are declarations linked in some way to negotiations on a specific issue, such as the declarations made
by France, the nuclear Powers, the King of Jordan, the
Colombian note of 1952, the protest notes by the Russian
Federation, and the acts of Swiss officials in connection
with the granting of most-favoured-nation status.
183. Some of these acts are clearly unilateral, such as the
Russian Federation’s protests and the French statements
on the nuclear tests, while others might be considered
differently, such as the Colombian Government’s note of
22 November 1952 and the oral statement made by the
Minister for Foreign Affairs of Norway on 22 July 1919,
which may have elements more closely related to the conventional framework.
184. Colombia’s act might be considered in various
ways. First, it might be viewed in the context of bilateral relations and thus simply be the result of negotiations
between two countries. In that regard, the terms of Venezuela’s reply should be noted: “My Government fully
agrees with the terms of Your Excellency’s note”.130
185. This note might also constitute a genuine unilateral act which produces effects at the time of its formulation, as was clear to Venezuela. This means that, as ICJ
held in the Nuclear Tests cases, the act would produce
effects without the need for a reply from Venezuela. The
origin of the act and its legal effects came into being at
the time Venezuela was notified, regardless of its reaction. As has been seen, different opinions, including that
of the Colombian Government, were presented during the
proceedings in the Council of State.
186. PCIJ considered the Ihlen declaration to be unilateral, but some scholars see it as part of an agreement
between two countries.
187. The Truman Proclamation and the statements
made by the French authorities concerning the suspension
of nuclear tests might be viewed as unilateral sensu stricto
since they have been considered to produce legal effects
without the need for a reaction from the addressee(s).
188. Furthermore, some unilateral declarations may not
be considered as having a strictly legal character; this is
true, for example, of the statements on negative security
guarantees made by the nuclear Powers. These take the
form of unilateral declarations, but many believe that they
are really political in nature. This view is based on the fact
that the authors themselves and the addressees have not
been unanimous in considering them to be legally binding
declarations. In this regard, it is noteworthy that the Conference on Disarmament has long proposed developing
an agreement on that issue; this suggests that unilateral
130

Vázquez Carrizosa, op. cit., p. 340.

declarations are not viewed as legal in nature but rather,
as has been mentioned, as political declarations of intent.
189. An important question arises with respect to the
validity of the act, its invalidation on the grounds that
it is contrary to domestic constitutional norms, and the
possibility of its confirmation through subsequent acts.
The capacity and competence of the organ, two questions
which are closely linked but of course separate, is another
of the most difficult aspects of consideration of the topic.
190. With regard to Colombia’s note of 22 November 1952, for example, the question of the validity of
the act might be raised, since boundary issues must be
submitted to Congress for approval. Despite the official’s
unquestionable capacity, the specific case, which concerns boundaries and therefore territorial integrity, might
require such approval; this relates to the organ’s competence to formulate a unilateral legal act.
191. In the case of the public declaration by the King
of Jordan, this is an act prohibited under domestic law.
In this particular case, it might be concluded that the act
was confirmed by Jordan’s subsequent acts, which would
preclude the possibility of its invalidation.
192. In both cases, there appears to have been tacit confirmation of the act, in the first case through the Government’s attitude and, in the second, through the promulgation of several laws.
193. Consideration of the acts which are of concern
involves only acts formulated by States and therefore
excludes those of international organizations and those
which may be formulated by other subjects of international law. However, acts formulated by a State and
addressed to an international organization are considered,
since it is possible for a State to develop unilateral legal
relations with subjects other than a State.
194. Another relevant question which arises during
the consideration of such acts is the need to establish the
moment at which they produce legal effects. It is assumed
that they can produce such effects as from the time of
their formulation without the need for their acceptance or
for any reaction conveying such acceptance, as has been
noted. In the cases considered, it seems difficult to determine the moment at which an act produces legal effects.
195. For example, Colombia’s note of 22 November 1952 seems to have produced effects from the time it
was formulated, although it might also be considered that,
de facto, it did not produce effects until the addressee—in
this case, the Ambassador of Venezuela—received it or
until receipt of the note was acknowledged. This would,
to a great extent, be consistent with consideration of the
note as a unilateral act sensu stricto or as an act incorporated into treaty relations.
196. The Russian Federation’s protests, if considered as
such, could be said to have produced an immediate effect
inherent in the act of protest—in other words, at the time
they were formulated and brought to the addressee’s attention. The Russian Federation would be viewed as having
been obliged to protest—not to remain silent—when faced
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with the actions of Azerbaijan and Turkmenistan. In this
case, silence could have provided a basis for establishing
acquiescence to the claims made by these two countries.
197. It must be stressed that, despite the apparent intention not to produce legal effects, such effects are sometimes produced where the circumstances surrounding the
declaration allow the addressee to conclude in good faith
that the declaring State was bound by its declaration, as
was held in the Nuclear Tests cases.
198. As for whether the acts considered were modified
or revoked, it will be noted that they have for the most
part been maintained as regards their content; the declarations by different Swiss authorities may constitute amendments, but this should not affect their nature as a single
unilateral act.
199. In the case of the promise contained in France’s
statements, ICJ ruled, on the basis of those statements,
that France should conduct itself in accordance with their
content. Thus, the declarations gave rise to clear obligations for France.
200. The acts of Colombia and Jordan also have clear,
important legal consequences arising from renunciation
and recognition, institutions which have been widely recognized and studied in international doctrine.
201. In the case of the statements made by the nuclearweapon States, these are guarantees which may also produce legal effects if it is concluded that the declarations
are legal and therefore binding on these countries in that
respect. This position has been defended by various States
before ICJ; however, the position taken by the States
which formulated the declarations, and their conditional
nature, make it impossible to state that they are mandatory
in the absolute sense.
202. Only in the cases concerning the conduct of Cambodia and Thailand, the Temple of Preah Vihear case, the
Ihlen declaration and France’s statements in the context
of the Nuclear Tests cases, have the actions in question
been reviewed by an international court. Reference was
made to the Truman Proclamation in one case considered
by ICJ, the North Sea Continental Shelf case.131
203. Lastly, some comments will be made concerning the
conduct of Cambodia and Thailand, which was considered
131

See footnote 92 above.
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by ICJ in the Temple of Preah Vihear case. In that connection it should be noted that, without constituting unilateral
acts within the strict meaning of the term in which the
Commission is interested, such conduct may produce relevant legal effects as the Court found in this case.
204. The Temple of Preah Vihear case shows the
extremely close relationship between the various forms
of State conduct: estoppel, silence and acquiescence. A
similar relationship may exist between the effects of the
conduct of parties to a treaty. Silence and acquiescence
formed the basis of the relations between the parties during the proceedings.
205. In a case such as this, the relevant issue is not the
formulation of a unilateral act, but rather the silence, the
passage of time, which may give rise to the assumption
that this state of affairs is accepted as such. The absence
of protest at this situation and repeated conduct consistent
with this state of affairs is what produces, or may produce,
legal effects.
206. The concern expressed by the members of the
Working Group on unilateral acts of States at its 2003
meeting, when its conclusions mentioned the need for
the Special Rapporteur to take conduct into account in
his future work,132 is based on the need to make it clear
to States that even their failure to act (especially when
they should have expressed opposition) can produce legal
effects. There is no question of assimilating such conduct—whether active or passive—to unilateral acts sensu
stricto, but merely of pointing out its implications.
207. This report may serve as a basis for progress in
work on the topic, despite its complexity. As suggested in
the Sixth Committee,133 the Commission might consider
adopting a definition of unilateral acts, perhaps accompanied by a “without prejudice” clause concerning the
unilateral conduct of States, which, while important and
capable of producing legal effects similar to unilateral
acts, is different in nature.
208. After this year’s discussion, the Commission might
also consider some of the draft articles already referred
to the Drafting Committee, particularly those involving
issues raised in the preceding paragraphs, separately from
the study of practice.
132
Yearbook … 2003, vol. II (Part Two), p. 57, para. 306, recommendation 2.
133
See footnote 5 above.
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VALIDITY OF RESERVATIONS
Introduction
1. The purpose of this report is to examine the conditions for validity of reservations to treaties and to propose
a series of guidelines which will form the third part of
the Guide to Practice, following the first part, devoted to
definitions, and the second, which is concerned with the

procedure for formulation of reservations and interpretative declarations. In 2006 this part will be supplemented
by several draft guidelines regarding the validity of interpretative declarations—which actually pose few problems in this regard.

Reservations to treaties

2. A first problem arises with the very title of this part of
the report: after much hesitation, the Special Rapporteur
has decided to revert to the phrase “validity of reservations” to describe the intellectual operation consisting in
determining whether a unilateral statement made1 by a
State or an international organization and purporting to
exclude or modify the legal effect of certain provisions of
the treaty2 in their application to that State or organization
is capable of producing the effects attached in principle to
the formulation of a reservation.
3. Faithful to the definition found in article 2, paragraph 1 (d), of the Vienna Convention on the Law of Treaties (hereinafter the 1969 Vienna Convention) and the
Vienna Convention on the Law of Treaties between States
and International Organizations or between International
Organizations (hereinafter the 1986 Vienna Convention),
reproduced in draft guideline 1.1 of the Guide to Practice,
the Commission has accepted that all unilateral statements
meeting this definition constitute reservations. But, as the
Commission stated very clearly in its commentary on draft
guideline 1.6, “[d]efining is not the same as regulating … a
reservation may or may not be permissible, but it remains a
reservation if it corresponds to the definition established”.3
Furthermore, the exact determination of the nature of a statement is a
precondition for the application of a particular legal regime, in the first
place, for the assessment of its permissibility. It is only once a particular
instrument has been defined as a reservation … that a decision can be
taken as to whether it is permissible or not, its legal scope can be evaluated and its effect can be determined.4

4. This language poses a problem. At the outset, the
Special Rapporteur had indeed preferred the words
“validity” and “invalidity” or “non-validity” to “permissibility” and “impermissibility”.5 This terminology was
disputed by Mr. Bowett, who believed that this concept
gave rise to confusion between two different questions,
the permissibility of a reservation and the opposability
of a reservation (meaning whether it may be invoked
against another party).6 The Commission having used
this expression in its report on the work of its forty-fifth
session,7 the representative of the United Kingdom of
Great Britain and Northern Ireland to the Sixth Committee stated, in 1993:
1
Given that the mere formulation of a reservation does not allow it to
produce the effects intended by its author, the word “formulated” would
have been more appropriate (see paragraphs 13–14 below); but the 1969
and 1986 Vienna Conventions use the word “made” and as a matter of
principle the Commission does not wish to revisit the Vienna text.
2
Or of the treaty as a whole with respect to certain specific aspects
(see Yearbook … 1999, vol. II (Part Two), p. 91, draft guideline 1.1.1
[1.1.4]).
3
Ibid., para. (2) of the commentary.
4
Ibid., p. 126, para. (3). See also the commentary on draft guideline 1.1.1 in Yearbook … 1998, vol. II (Part Two), p. 101, para. (3),
and Yearbook … 1998, vol. II (Part One), document A/CN.4/491 and
Add.1–6, p. 250, paras. 154 and 175.
5
In the preliminary outline he prepared on the subject in 1993, the
future Special Rapporteur on the topic had used the expression “validity
of reservations” (see Yearbook … 1993, vol. II (Part One), document A/
CN.4/454, p. 231, paras. 21 et seq.).
6
Yearbook … 1995, vol. II (Part One), document A/CN.4/470,
p. 142, para. 97.
7
Yearbook … 1993, vol. II (Part Two), p. 96, para. 428: the Commission specified that the question of “the validity of reservations”
“encompasses that of the conditions for the lawfulness of reservations
and that of their applicability to another State”.
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His delegation experienced some unease over the Commission’s use of
the term “validity of reservations” in paragraph 428 of its report. While
the context indicated what the Commission had in mind, the wording
used could be interpreted as presupposing the possibility that a statement conditioning the consent of an adhering State to be bound by a
treaty might by some means be held to be a nullity. In fact, article 2 (d)
of the Vienna Convention, by referring to a reservation not only as a
“unilateral” statement which “purported” to achieve an exclusion or
modification of treaty terms, but even more so articles 19 et seq., in
their careful references to “formulation” of reservations, made it plain
that any such statement was ipso facto a “reservation”, but that its legal
effect remained to be determined by the rules which followed. That
emerged with great clarity from the Commission’s commentary on
articles 17 to 19 of the 1962 draft and explained why, in the usage of
the Vienna Convention, even the cases expressly prohibited, or those
incompatible with the object and purpose of a treaty, were referred to in
article 19 as “reservations”, and why article 21 referred to a reservation
“established” with regard to another party.8

5. As the Special Rapporteur indicated in his first report
on the law and practice relating to reservations to treaties,
in his mind,
the word “validity” was fairly neutral and did indeed encompass the
question of the opposability of the reservation which, in his view,
was closely linked to the question of the legal regime of objections,
even though it did not necessarily depend exclusively on that regime.
Moreover, if the word “permissibility” seemed more appropriate, there
was no problem in using it. It is in fact more accurate.9

However, he noted10 that the objections of both Mr. Bowett
and the British Government assumed the solution of the
doctrinal controversy, central to the question of reservations, between the proponents of “opposability” and
those of “permissibility”11 in favour of this second thesis,
of which Bowett is one of the most eminent representatives.12 Subsequent to these observations, the Commission
(and its Special Rapporteur) used the words “permissible”
(licite) to describe a reservation likely to produce the effects
envisaged by the 1969 and 1986 Vienna Conventions,
and “impermissible” (illicite) to designate a reservation
that could not produce them.
6.

However, a new problem arose when:

some members pointed out that this word [impermissible] was not
appropriate in that case: in international law, an internationally wrongful act entails its author’s responsibility, and this is plainly not the case
of the formulation of reservations which are contrary to the provisions
of the treaty to which they relate or incompatible with its object and
purpose.13

Consequently, in 2002, the Commission decided to leave
the matter open pending the examination of the effect of
such reservations.14
7. On reflection, however, it is not appropriate for the
Commission to wait until it has studied the effects of reservations before deciding on this question of terminology:

8
Official Records of the General Assembly, Forty-eighth Session,
Sixth Committee, 24th meeting, para. 42.
9
Yearbook … 1995 (see footnote 6 above), p. 142, para. 99.
10
Ibid., para. 100.
11
Ibid., paras. 101–104.
12
See Bowett, “Reservations to non-restricted multilateral treaties”.
13
Commentary on draft guideline 2.1.8 (Procedure in case of
manifestly [impermissible] reservations), Yearbook … 2002, vol. II
(Part Two), p. 46, para. (7).
14
Ibid.
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(a) In the first place, the term “permissible” used in
the text of the draft guidelines adopted to date and their
commentaries implies that it is exclusively a question of
permissibility and not of opposability;
(b) In the second place, the word “admissible”, for its
part, implies that the formulation of reservations while
ignoring the provisions of article 19 of the 1969 and
1986 Vienna Conventions engages the responsibility of
the reserving State or international organization, which is
certainly not the case.15
8. In any event, and this is the only point that matters
at this stage, the word “validity” has the advantage of
being neutral and of not prejudging either the response
the Commission will make to the dispute between opposability and permissibility, or the question of the effects
of formulating a reservation contrary to the provisions
of article 19. Hence, on the one hand, there is no reason
not to consider the question of the validity of reservations
and, on the other, the Commission should, as a result,
replace the words “permissible” (licite) and “impermissible” (illicite) by the words “valid” and “invalid” in draft
guidelines 1.6 (Scope of definitions) and 2.1.8 (Procedure
in case of manifestly [impermissible] reservations).16
9. With the benefit of this preliminary remark, this
report will proceed to study in as much depth as possible
the validity of reservations in the light of article 19 of the
1969 and 1986 Conventions, which undoubtedly constitutes the cornerstone of the Vienna regime,17 following
the general outline:
(a) Starting from the principle that there exists a presumption of validity of reservations (sect. A);
(b) This provision spells out the cases in which a
reservation is prohibited either expressly or implicitly
(sect. B), before stating
(c) The general requirement of the compatibility of
reservations with the object and purpose of the treaty
(sect. C);
(d) Lastly, a general study will need to be made of the
modalities for the application of these principles (sect. D).
A.

Presumption of validity of reservations

10. By providing that, when signing, ratifying, formally
confirming, accepting, approving or acceding to a treaty,
“[a] State or an international organization may* … formulate a reservation”, albeit under certain conditions,
article 19 of the 1986 Vienna Convention sets out, as did
the same provision of the 1969 Vienna Convention before
On this point, see paragraphs 190–191 below.
Guideline 1.6 should read as follows: “The definitions of unilateral statements included in the present chapter of the Guide to Practice are without prejudice to the validity [not: ‘the permissibility’] and
effects of such statements under the rules applicable to them”; and
guideline 2.1.8 should be entitled “Procedure in case of manifestly
invalid reservations” [not “impermissible”]. During the final “clean-up”
of the Guide to Practice, the commentaries should also be modified in
the same way.
17
See Ruda, “Reservations to treaties”, p. 180.
15
16

it, “the general principle that the formulation of reservations is permitted”.18 This is an essential element of the
“flexible system” stemming from the 1951 ICJ advisory
opinion,19 and it is no exaggeration to say that, in this
respect, it reverses the traditional presumption resulting
from the system of unanimity,20 the stated aim being to
facilitate the widest possible participation and, ultimately,
the universality of treaties.
11. In this regard, the text of article 19, which resulted
directly from Sir Humphrey Waldock’s proposals, takes
the opposite view from the drafts prepared by the Special
Rapporteurs on the law of treaties who preceded him, all
of which started from the opposite assumption, expressing in negative or restrictive terms the principle that a reservation may only be formulated (or “made”21) if certain
conditions are met.22
Sir Humphrey, for his part,23 presents the principle as the
“power to formulate, that is, to propose, a reservation”,
which a State has “in virtue of its sovereignty”.24
12.

However, this power is not unlimited:

(a) In the first place, it is limited in time, since a reservation may only be formulated “when signing, ratifying,
formally confirming, accepting, approving or acceding to
a treaty”;25
18
Commentary to draft article 18 adopted on first reading in 1962,
Yearbook … 1962, vol. II, document A/5209, p. 180, para. (15); see also
the commentary to draft article 16 adopted on second reading, Yearbook
… 1966, vol. II, document A/6309/Rev.1, p. 207, para. (17). For the
1986 Convention, see the commentaries to draft articles 19 (case of
treaties between international organizations) adopted in 1977, Yearbook
… 1977, vol. II (Part Two), p. 106, para. (1), and 19 bis (case of treaties
between States and one or more international organizations or between
international organizations and one or more States), ibid., p. 108,
para. (3).
19
Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, Advisory Opinion, I.C.J. Reports 1951,
p. 15. See also the first report on the law and practice relating to reservations to treaties (Yearbook … 1995 (footnote 6 above)), pp. 130–132,
paras. 36–46.
20
This concept, which had undoubtedly become the customary
norm in the period between the wars (see the joint dissenting opinion
of Judges Guerrero, Sir Arnold McNair, Read and Hsu Mo appended
to the aforementioned advisory opinion (footnote 19 above), I.C.J.
Reports 1951, pp. 34–35), significantly restricted the freedom to make
reservations: this was possible only if all the other parties to the treaty
accepted the reservation, otherwise the author remained outside the
treaty. In its comments on draft article 18, adopted by the Commission
in 1962, Japan proposed reverting to the opposite presumption (see the
fourth report on the law of treaties by Sir Humphrey Waldock, Yearbook … 1965, vol. II, document A/CN.4/177 and Add.1 and 2, p. 46).
21
On this issue, see paragraphs 13–14 below.
22
See, for example, article 10, paragraph (1), of the 1950 draft by
Mr. J. L. Brierly (Yearbook … 1950, vol. II, document A/CN.4/23,
p. 238), article 9 of the drafts by Mr. H. Lauterpacht (first report,
Yearbook … 1953, vol. II, document A/CN.4/63, p. 91; second report,
Yearbook … 1954, vol. II, document A/CN.4/87, p. 131) and article 39,
paragraph 1, of the draft by Mr. G. G. Fitzmaurice (Yearbook … 1956,
vol. II, document A/CN.4/101, p. 118). See also the comments by
Imbert, Les réserves aux traités multilatéraux: évolution du droit et de
la pratique depuis l’avis consultatif donné par la Cour internationale
de Justice le 28 mai 1951, p. 88–89.
23
“A State is free, when signing, ratifying, acceding to or accepting
a treaty, to formulate a reservation … unless: …” (Yearbook … 1962,
vol. II, document A/CN.4/144 and Add.1, p. 60, art. 17, para. 1 (a)).
24
Ibid., commentary on article 17, p. 65, para. (9).
25
1986 Vienna Convention, art. 19. See also paragraph 19 below.
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(b) In the second place, the formulation of reservations may be incompatible with the object of some treaties, either because they are limited to a small group of
States—a situation that is taken into account in article 20,
paragraph 2, of the 1969 Vienna Convention, which
reverts to the system of unanimity where such instruments are concerned26—or, in the case of global instruments, because the parties intend to make the integrity of
the treaty take precedence over its universality or, at any
rate, to limit the power of States to formulate reservations;
on this issue, as on all others, the Vienna Convention is
only intended to be residuary in nature and there is nothing to prevent the negotiators from inserting in the treaty
“reservations clauses” that limit or modify the freedom
set out as a principle in article 19.27
Thus, it is probably excessive to speak of a “right to reservations”, even though the Convention undoubtedly proceeds
from the principle that there is a presumption to that effect.
13. This is the meaning of the very title of article 19
(Formulation of reservations), which is confirmed by the
chapeau of this provision: “A State may … formulate*
a reservation unless* …”. Certainly, by using the verb
“may”, the introductory clause of article 19 recognizes
that States have a right; but it is only the right to “formulate” reservations.28
14. The words “formulate” and “formulation” were carefully chosen. They signify that, while it is up to the State
26
“When it appears from the limited number of the negotiating
States and the object and purpose of a treaty that the application of the
treaty in its entirety between all the parties is an essential condition of
the consent of each one to be bound by the treaty, a reservation requires
acceptance by all the parties.”
27
With regard to the residuary, voluntary nature of the Vienna
regime, see the first report on the law and practice relating to reservations to treaties (Yearbook … 1995 (footnote 6 above, p. 146,
para. 123); the second report on reservations to treaties (Yearbook
… 1996, vol. II (Part One), document A/CN.4/477 and Add.1, pp. 46,
61, 63 and 67, paras. 26, 123, 133 and 163 respectively); the third report
(Yearbook … 1998 (footnote 4 above), p. 247, para. 136); and the fifth
report (Yearbook … 2000, vol. II (Part One), document A/CN.4/508 and
Add.1–4), p. 194, para. 290); see also Aust, Modern Treaty Law and
Practice, pp. 124–126; Gamble Jr., “Reservations to multilateral treaties: a macroscopic view of State practice”, pp. 383–391; Imbert, op.
cit., pp. 162–230; McNair, The Law of Treaties, pp. 169–173; Polakiewicz, Treaty-making in the Council of Europe, pp. 85–90 and 101–104;
and Riquelme Cortado, Las reservas a los tratados: lagunas y ambigüedades del Régimen de Viena, pp. 89–136.
28
Imbert, op. cit., p. 83; see also Reuter, Introduction to the Law of
Treaties, p. 82; or Riquelme Cortado, op. cit., p. 84. It may also be noted
that a proposal by Mr. Briggs to replace the word “free” in Sir Humphrey Waldock’s draft (see footnote 23 above) with the words “legally
entitled” (Yearbook … 1962, vol. I, 651st meeting, p. 140, para. 22) was
not accepted, nor was an amendment along the same lines proposed by
the Union of Soviet Socialist Republics at the United Nations Conference on the Law of Treaties (Official Records of the United Nations
Conference on the Law of Treaties, First and Second Sessions, Vienna,
26 March–24 May 1968 and 9 April–22 May 1969, Documents of the
Conference (United Nations publication, Sales No. E.70.V.5), report
of the Committee of the Whole on its work at the first session of the
Conference, document A/CONF.39/14, p. 133, para. 175 (a)). The current wording (“A State … may formulate a reservation unless …”) was
adopted by the Commission’s Drafting Committee (Yearbook … 1962,
vol. I, 663rd meeting, p. 221, para. 3), then by the Commission in plenary (ibid., vol. II (see footnote 18 above), pp. 175–176, art. 18, para. 1)
in 1962. No amendments were made in 1966, other than the replacement
of the words “Tout État” [in the French text] with the words “Un État”
(see Yearbook … 1965, vol. I, 813th meeting, pp. 263–264, para. 1 (text
adopted by the Drafting Committee), and Yearbook … 1966 (see footnote 18 above), p. 202 (art. 16 adopted on second reading)).

149

intending to attach a reservation to its expression of consent
to be bound to indicate how it means to modify its participation in the treaty,29 this formulation is not sufficient of itself:
the reservation is not “made”, it does not take effect, merely
by virtue of such a statement. For this reason, an amendment
by China seeking to replace the words “formulate a reservation” with the words “make reservations”30 was rejected by
the Drafting Committee of the United Nations Conference
on the Law of Treaties.31 As Sir Humphrey Waldock noted,
“there is an inherent ambiguity in saying … that a State
may ‘make’ a reservation; for the very question at issue is
whether a reservation formulated by one State can be held
to have been effectively ‘made’ unless and until it has been
assented to by the other interested States”.32 Now, not only
is a reservation only “established”33 if certain procedural
conditions—admittedly, not very restrictive ones34—are
met, but it must also comply with the substantive conditions set forth in the three subparagraphs of article 19 itself,
as the word “unless” clearly demonstrates.35
15. According to some authors, the terminology used in
this provision is not consistent in this regard since if the
treaty permits certain reservations (art. 19 (b)), they do
not need to be accepted by the other States … they are
thus “made” from the moment of their formulation by the
reserving State.36 That being the case, while subparagraph
(b) correctly states that such reservations “may be made*”,
the chapeau of article 19 is misleading, for it implies that
they, too, are merely “formulated” by their author.37 Yet
this is a quarrel over nothing:38 subparagraph (b) does not
refer to those reservations that are established (or made)
See Greig, “Reservations: equity as a balancing factor?”, p. 22.
A/CONF.39/C.1/L.161 (see A/CONF.39/14 (footnote 28 above),
p. 134, para. 177 (ii).
31
See Official Records of the United Nations Conference on the Law
of Treaties, First Session, Vienna, 26 March–24 May 1968, Summary
records of the plenary meetings and of the meetings of the Committee of
the Whole (United Nations publication, Sales No. E.68.V.7), Committee of the Whole, 23rd meeting, p. 121, para. 2 (explanations by China),
and 24th meeting, p. 126, para. 13 (statement by the Expert Consultant
Sir Humphrey Waldock).
32
Yearbook … 1962 (see footnote 23 above), p. 62, para. (1) of the
commentary on draft articles 17–19.
33
Chapeau of article 21 of the 1969 Vienna Convention: “A reservation established with regard to another party in accordance with
articles 19, 20 and 23”.
34
See articles 20, paragraphs 3–5, 21, para. 1, and 23 of the 1969
Vienna Convention, and draft guidelines 2.1 to 2.2.3 (Yearbook … 2004,
vol. II (Part Two). See also Coccia, “Reservations to multilateral treaties on human rights”, p. 28.
35
“This article states the general principle that the formulation of
reservations is permitted except in three cases” (Yearbook … 1966 (see
footnote 18 above); the use of the word “faire” in the French text of the
commentary is open to criticism, but it is probably a translation error,
rather than a deliberate choice—contra: Imbert, op. cit., p. 90. Moreover, the English text of the commentary is correct.
36
Imbert, op. cit., pp. 83–84.
37
See Ruda, loc. cit., pp. 179–180, and the far more restrained criticism by Horn, Reservations and Interpretative Declarations to Multilateral Treaties, pp. 111–112.
38
One may, however, question the use of the verbs “formulate” and
“make” in article 23, paragraph 2; it is not consistent to state, at the end
of this provision, that, if a reservation formulated when signing [a treaty]
is confirmed at the time of the expression of consent to be bound, “the
reservation shall be considered as having been made* on the date of
its confirmation”. In elaborating the Guide to Practice on reservations,
the Commission has endeavoured to adopt consistent vocabulary in
this regard (the criticisms directed at it by Riquelme Cortado—op. cit.,
p. 85—appear to be based on a translation error in the Spanish text).
29
30
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simply by virtue of being formulated, but rather to those
that are not permitted by the treaty. As in the situation in
subparagraph (a), such reservations cannot be formulated:
in one case (subpara. (a)), the prohibition is explicit; in
the other (subpara. (b)), it is implied.
16. The principle of freedom to formulate reservations
undoubtedly constitutes a key element of the Vienna
regime and the question arises as to whether it should be
the subject of a separate draft guideline, which could read
as follows:
“3.1 [Freedom to formulate a reservation] [Presumption
of validity of reservations]
“A State or an international organization may, at the
time of signing, ratifying, formally confirming, accepting,
approving or acceding to a treaty, formulate a reservation.”
17. However, not without some hesitation, the Special
Rapporteur does not propose that the Commission should
proceed in this manner. Such a guideline would no doubt
have the merit of highlighting this key principle of the
Vienna regime while not departing from the language of
the 1969 and 1986 Vienna Conventions, since the wording used above is precisely that of the chapeau of article 19. Nevertheless, as a general rule, the Commission
has avoided splitting up provisions from individual articles of the Conventions and reproducing them in separate
draft guidelines.39 More fundamentally, the principle of
freedom to formulate reservations (and, by extension, the
presumption of their validity) cannot be separated from
the exceptions to this principle.
18. In conformity with the Commission’s practice to
date, and in the absence of any strong reason for doing
otherwise, it seems preferable to include the entire text of
article 19 at the beginning of the third part of the Guide to
Practice, devoted to validity of reservations, and to give
further information and clarifications, such as to provide
useful guidance for the practice of States, in the commentary and in additional draft guidelines.
19. The only question that arises in this regard concerns
the repetition in the chapeau of article 19 of the 1969 and
1986 Vienna Conventions of the different moments (or
“instances” to reproduce the terminology used in draft
guideline 1.1.240) “in which a reservation may be formulated”. Indeed, as is emphasized above,41 article 19 reproduces the temporal limitations included in the very definition of reservations given in article 2, paragraph 1 (d),
39
See draft guidelines 1.1 (Definition of reservations), 2.2.1 (Formal
confirmation of reservations formulated when signing a treaty) or 2.5.1
(Withdrawal of reservations), which reproduce the text of articles 2,
paragraph 1 (d), 23, paragraph 2, and 22, paragraph 1, respectively, of
the 1986 Vienna Convention. Nevertheless, the Commission has not
followed this general rule when the structure of the Guide to Practice
has necessitated the division of the various elements of individual provisions of the Convention among several guidelines (for example, the
rules set forth in article 23 concerning the procedure regarding reservations, acceptance of and objection to a reservation are divided among
several draft guidelines), but there is no reason for doing so in this
instance. Note: the Commission prefers to base itself on the 1986 text,
which is more complete than the 1969 one.
40
Yearbook … 1998, vol. II (Part Two), p. 99.
41
Para. 12.

of the Conventions.42 There is no doubt that this repetition is superfluous, as was stressed by Denmark during
the consideration of the draft articles on the law of treaties adopted in 1962.43 However, the Commission did not
think it necessary to correct this anomaly when the final
draft was adopted in 1966, and this repetition is not a sufficiently serious drawback to merit rewriting the 1969
Vienna Convention, which, moreover, has managed this
drawback very well notwithstanding.
20. This being the case, it seems reasonable to reproduce in a draft guideline 3.1, which could be entitled
“Freedom to formulate reservations”, the text of article 19
of the 1986 Vienna Convention.
“3.1

Freedom to formulate reservations

“A State or an international organization may, at the time
of signing, ratifying, formally confirming, accepting, approving or acceding to a treaty, formulate a reservation unless:
“(a) The reservation is prohibited by the treaty;
“(b) The treaty provides that only specified reservations, which do not include the reservation in question,
may be made; or
“(c) In cases not falling under subparagraphs (a)
and (b), the reservation is incompatible with the object
and purpose of the treaty.”
21. As the wording of subparagraph (c) of this provision
implies, the three conditions for the validity of reservations stipulated in article 19 are not all of the same order.
Subparagraphs (a)–(b) envisage the44 situations in which
a reservation is prohibited by the treaty, either expressly
or impliedly, whereas subparagraph (c) concerns the cases
in which a reservation is precluded despite the silence of
the treaty. It will be helpful to consider the two situations
separately.
B.

Reservations prohibited by the treaty

22. According to Reuter, the situations envisaged in
article 19 (a)–(b) constitute very simple cases.45 Nothing
could be less certain. It is true that these provisions refer
to cases where the treaty to which a State or an international organization wishes to make a reservation contains
a special clause prohibiting or permitting the formulation
of reservations. But, aside from the fact that not all possibilities are explicitly covered, delicate problems can arise
regarding the exact scope of a clause prohibiting reservations (sect. 1) and the effects of a reservation formulated
despite that prohibition (sect. 2).
42
See draft guidelines 1.1 (Definition of reservations) and 1.1.2
(Instances in which reservations may be formulated) and the commentaries thereto, Yearbook …1998 (footnote 40 above), pp. 99–100 and
103–104.
43
See the fourth report of Sir Humphrey Waldock, Yearbook
… 1965 (footnote 20 above).
44
Or, more precisely, “some situations” because they are not all covered (see paragraphs 31–32 below).
45
Reuter, “Solidarité et divisibilité des engagements conventionnels”, p. 625 (also reproduced in Reuter, Le développement de l’ordre
juridique international: écrits de droit international, p. 363).

Reservations to treaties

1. The scope of clauses prohibiting reservations
23. In draft article 17, paragraph 1 (a), which he submitted to the Commission in 1962, Sir Humphrey Waldock
distinguished three possibilities:
(a) Reservations expressly “prohibited by the terms of
the treaty or excluded by the nature of the treaty or by the
established usage of an international organization”;
(b) Those not falling under a clause restricting the
making of reservations or
(c) [A clause] authorizing certain reservations.46
What these three cases had in common was that, unlike
reservations incompatible with the object and purpose
of the treaty,47 “when a reservation is formulated which
is not prohibited by the treaty, the other States are called
upon to indicate whether they accept or reject it but, when
the reservation is one prohibited by the treaty, they have
no need to do so, for they have already expressed their
objection to it in the treaty itself”.48
24. Even though it was taken up again, in a slightly
different form, by the Commission,49 this wording was
unnecessarily complicated and, at the rather general
level at which the authors of the 1969 Vienna Convention intended to operate, there was no point in drawing a
distinction between the first two possibilities identified by
the Special Rapporteur.50 In draft article 18, paragraph 2,
which he proposed in 1965 in the light of the observations
by Governments, he restricted himself to distinguishing
reservations expressly prohibited by the treaty (or “by the
established rules of an international organization”)51 from
First report, Yearbook … 1962 (see footnote 23 above).
Situation envisaged in draft article 17, paragraph 2, but in a rather
different form than in the current text (see section C below).
48
Yearbook … 1962 (see footnote 23 above), p. 65, para. (9) of the
commentary on article 17.
49
Ibid. (see footnote 18 above), p. 176, draft art. 18, para. 1 (b)–(d),
(see the commentary on this paragraph, p. 180, para. (15)).
50
On the contrary, during the discussion of the draft, Mr. Briggs
considered that “the distinction was between the case set out in subparagraph (a), where all reservations were prohibited, and the case
set out in sub-paragraphs (b) and (c), where only some reservations
were either expressly prohibited or impliedly excluded” (ibid., vol. I,
663rd meeting, p. 222, para. 12; against: Sir Humphrey Waldock, ibid.,
p. 223, para. 32; as the example of article 12 of the Convention on
the Continental Shelf (paras. 39–40 below) indicates, this comment is
highly relevant.
51
Ibid., p. 221, para. 3, draft art. 17, para. 1 (a). Although the
principle had not been disputed at the time of the discussion in plenary meeting in 1965 (but had been disputed by Mr. Lachs in 1962
(ibid., 651st meeting, p. 142, para. 53) and had been retained in
the text adopted during the first part of the seventeenth session (see
Yearbook … 1965, vol. II, document A/6009, p. 161), this indication disappeared without explanation from draft article 16 as finally
adopted by the Commission in 1966 following the “final clean-up”
by the Drafting Committee (see Yearbook … 1966, vol. I (Part II),
887th meeting, p. 295, para. 91). The deletion of this phrase should
be seen in the context of the general safeguards clause concerning “treaties constituting international organizations and treaties
adopted within an international organization” appearing in article 5
of the 1969 Vienna Convention and adopted the same day in its final
form by the Commission (ibid., p. 294, para. 79). In practice, it is
very unusual to allow reservations to be formulated to the constitution of an international organization (see Mendelson, “Reservations
to the constitutions of international organizations”). As for treaties
46
47
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those implicitly prohibited as a result of the authorization
of specified reservations by the treaty.52 This dual distinction is found in a more refined form53 in article 19 (a)–(b)
of the Convention, without any distinction being made as
to whether the treaty prohibits, or fully or partially authorizes reservations.54
(a) Express prohibition of reservations
25. According to Tomuschat, the prohibition in subparagraph (a), as it is drafted, should be understood as
covering both express prohibitions and implicit prohibitions of reservations.55 Some justification for this interpretation can be found in the travaux préparatoires for
this provision:
(a) In the original wording, proposed by Sir Humphrey
Waldock in 1962,56 it was specified that the provision concerned reservations that were “expressly prohibited”, a
clarification that was abandoned in 1965 without explanation by the Special Rapporteur and with little light
being shed by the discussions in the Commission on this
matter;57
(b) In the commentary on draft article 16 adopted on
second reading in 1966, the Commission in effect seems
concluded within the context of international organizations, the best
example of (purported) exclusion of reservations is that of ILO,
whose consistent practice is not to accept the deposit of instruments
of ratification of international labour conventions when accompanied
with reservations (see the memorandum submitted by the Director
of the International Labour Office to the Council of the League of
Nations on the admissibility of reservations to general conventions,
League of Nations, Official Journal, 8th Year, No. 7 (July 1927),
p. 882; the memorandum submitted by ILO to ICJ in 1951 in I.C.J.
Pleadings, Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide, pp. 217 and 227–228; and the
statement by Wilfred Jenks, ILO Legal Adviser, Official Records of
the United Nations Conference on the Law of Treaties (footnote 31
above), 7th meeting, p. 37, para. 11); for a discussion and critique
of this position, see the commentary on draft guideline 1.1.8 (Reservations made under exclusionary clauses) of the Guide to Practice,
Yearbook … 2000, vol. II (Part Two), pp. 108–112.
52
See Yearbook … 1965 (footnote 20 above).
53
On the editorial changes made by the Commission, see the debate
on draft article 18 (Yearbook … 1965, vol. I, especially the 797th and
798th meetings, pp. 148–157) and the text adopted by the Drafting
Committee (ibid., 813th meeting, p. 264, para. 1) and its discussion
(ibid., pp. 264–265). The final text of article 16 (a)–(b) adopted on
second reading by the Commission read as follows: “A State may …
formulate a reservation unless: (a) The reservation is prohibited by the
treaty; (b) The treaty authorizes specified reservations which do not
include the reservation in question” (Yearbook … 1966, vol. II, p. 202).
See also footnote 83 below.
54
The “alternative drafts” proposed de lege ferenda in 1953
in the first report submitted by Mr. H. Lauterpacht all referred to
treaties that “[do] not expressly prohibit or restrict the faculty of
making reservations” (Yearbook … 1953 (see footnote 22 above),
pp. 91–92).
55
Tomuschat, “Admissibility and legal effects of reservations to
multilateral treaties: comments on arts. 16 and 17 of the ILC’s 1966
draft articles on the law of treaties”, p. 469.
56
See paragraph 23 above.
57
See, however, the statement by Mr. Yasseen, Yearbook … 1965,
vol. I, 797th meeting, p. 149, para. 19: “the words ‘the terms of’
(expressément) could be deleted and it could read simply: ‘[unless] the
making of reservations is prohibited by the treaty …’ For it was enough
that the treaty was not silent on the subject; it did not matter whether it
referred to reservations implicitly or expressly”—but he was referring
to the 1962 text.
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to place on the same footing “[r]eservations expressly or
impliedly prohibited by the terms of the treaty”.58
26. This interpretation, however, is open to discussion.
The idea that certain treaties could, “by their nature”,
exclude reservations was discarded by the Commission
in 1962, when it rejected the proposal along those lines
made by Sir Humphrey Waldock.59 It is therefore hard to
see what prohibitions could derive “impliedly” from a
treaty, except in the cases covered by subparagraphs (a)–
(b)60 of article 1961 and it must be recognized that subparagraph (a) concerns only reservations expressly prohibited
by the treaty. Moreover, this interpretation is the only one
compatible with the great liberalism that pervades all the
provisions of the 1969 Vienna Convention that deal with
reservations.
27. There is no problem—other than determining
whether or not the declaration in question constitutes a
reservation62—if the prohibition is clear and precise, in
particular when it is a general prohibition, on the understanding, however, that there are relatively few such
examples63 even if some are famous, such as that in article I of the Covenant of the League of Nations:
58
Yearbook … 1966 (see footnote 18 above), p. 205, para. (10).
Like, moreover, “those expressly or impliedly authorized”, ibid.; see
also page 207, paragraph (17). In the same spirit, article 19, paragraph 1 (a) of the draft articles on the law of treaties concluded between
States and international organizations or between international organizations adopted by the Commission in 1981 placed on equal footing
cases where reservations are prohibited by treaties and those where
“it is otherwise established that the negotiating States and negotiating
organizations were agreed that the reservation is prohibited” (Yearbook
… 1981, vol. II (Part Two), p. 137.
59
See paragraph 24 above. The Special Rapporteur indicated that
in drafting this clause, “what he had had in mind … was the Charter
of the United Nations which, by its nature, was not open to reservations” (Yearbook … 1962, vol. I, 651st meeting, p. 143, para. 60). This
exception is covered by the safeguard clause of article 5 of the 1969
Vienna Convention (see footnote 60 below). The words “the nature
of the treaty” drew little attention during the discussion (Mr. Castrén,
however, found the expression imprecise—ibid., 652nd meeting,
p. 148, para. 28; see also Mr. Verdross, ibid., p. 149, para. 35); it
was deleted by the Drafting Committee (ibid., 663rd meeting, p. 221,
para. 3).
60
The amendments of Spain (Official Records of the United
Nations Conference on the Law of Treaties (see footnote 28 above)
(A/CONF.39/C.1/L.147) and of Colombia and the United States of
America, ibid. (A/CONF.39/C.1/L.126 and Add.1) aimed at reintroducing the idea of the “nature” of the treaty in subparagraph (c), were
withdrawn by their authors or rejected by the Drafting Committee
(see the reaction of the United States, ibid., Second Session, Vienna,
9 April–22 May 1969, Summary records of the plenary meetings
and of the meetings of the Committee of the Whole (United Nations
publication, Sales No. E.70.V.6), eleventh plenary meeting, p. 35,
paras. 2–3).
61
This is also the final conclusion arrived at by Tomuschat (loc. cit.,
p. 471).
62
See draft guideline 1.3.1 (Method of implementation of the distinction between reservations and interpretative declarations) and its
commentary, Yearbook … 1999, vol. II (Part Two), pp. 107–109.
63
Even in the area of human rights (see Imbert, “Reservations
and human rights conventions”, p. 28, and Schabas, “Reservations to
human rights treaties: time for innovation and reform”, p. 46; see, however, for example, the Supplementary Convention on the Abolition of
Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery (art. 9), the Convention against discrimination in education (art. 9),
Protocol No. 6 to the Convention of 4 November 1950 for the Protection of Human Rights and Fundamental Freedoms, concerning the
abolition of the death penalty (art. 4) or the European Convention for
the prevention of torture and inhuman or degrading treatment or punishment (art. 21) which all prohibit any reservations to their provisions.

The original Members of the League of Nations shall be those of the
Signatories … as shall accede without reservation to this Covenant.64

Likewise, article 120 of the Rome Statute of the International Criminal Court states:
No reservations may be made to this Statute.65

And similarly, article 26, paragraph 1, of the Basel Convention on the control of transboundary movements of
hazardous wastes and their disposal states:
No reservation or exception may be made to this Convention.66

28. Sometimes, however, the prohibition is more
ambiguous. Thus, in accordance with paragraph 14 of the
Final Act of the Special Meeting of Plenipotentiaries for
the purpose of negotiating and signing a European Convention on International Commercial Arbitration, “the
delegations taking part in the negotiation of the European
Convention … declare that their respective countries do
not intend to make any reservations to the Convention”:67
not only is it not a categorical prohibition, but this declaration of intention is even made in an instrument separate
from the treaty. In a case of this type, it could seem that
reservations are not strictly speaking prohibited, but that
if a State formulates a reservation, the other parties must,
logically, object to it.
Reservation clauses in human rights treaties sometimes refer to the
provisions of the 1969 Vienna Convention concerning reservations
(see article 75 of the American Convention on Human Rights: “Pact
of San José, Costa Rica”)—which conventions containing no reservation clauses do implicitly—or reproduce its provisions (see article 28,
paragraph 2, of the Convention on the Elimination of All Forms of Discrimination against Women and article 51, paragraph 2, of the Convention on the rights of the child).
64
It could be maintained that this rule was set aside when the
Council of the League recognized the neutrality of Switzerland (in this
respect, see Mendelson, loc. cit., pp. 140–141).
65
However straightforward it may seem, this prohibition is not actually totally devoid of ambiguity: the highly regrettable article 124 of
the Rome Statute which authorizes “a State, on becoming a party to
this Statute, may declare that, for a period of seven years after the entry
into force of this Statute for the State concerned, it does not accept the
jurisdiction of the Court” with respect to war crimes, constitutes an
exception to the rule stated in article 120, for such declarations amount
to reservations (see Pellet, “Entry into force and amendment of the statute”, p. 157; see also the European Convention on the service abroad of
documents relating to administrative matters, whose article 21 prohibits
reservations, while several other provisions authorize certain reservations. For other examples, see Spiliopoulou Åkermark, “Reservation
clauses in treaties concluded within the Council of Europe”, pp. 493–
494; Daillier and Pellet, Droit international public, p. 181; Imbert, op.
cit., pp. 165–166; Horn, op. cit., p. 113; Riquelme Cortado, op. cit.,
pp. 105–108; and Schabas, “Reservations to human rights treaties …”,
p. 46.
66
For a very detailed commentary, see Fodella, “The declarations of
States parties to the Basel Convention”; article 26, paragraph 2, authorizes States parties to make “declarations or statements, however phrased
or named, with a view, inter alia, to the harmonization of its laws and
regulations with the provisions of this Convention, provided that such
declarations or statements do not purport to exclude or to modify the
legal effects of the provisions of the Convention in their application to
that State”. The distinction between the reservations of paragraph 1 and
the declarations of paragraph 2 can prove sensitive, but this is a problem of definition that does not in any way restrict the prohibition stated
in paragraph 1: if a declaration made under paragraph 2 proves to be a
reservation, it is prohibited. The combination of articles 309 and 310 of
the United Nations Convention on the Law of the Sea poses the same
problems and calls for the same responses (see, in particular, Pellet,
“Les réserves aux conventions sur le droit de la mer”, pp. 505–517; see
also footnote 87 below).
67
Example given by Imbert, op. cit., pp. 166–167.
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29. More often, the prohibition is partial and relates to
one or more specified reservations or one or more categories of reservations. The simplest (but rather rare) situation is that of clauses listing the provisions of the treaty
to which reservations are not permitted.68 This is the case
in article 42 of the Convention relating to the Status of
Refugees69 and article 14 of the International Convention
for Safe Containers.
30. The situation where the treaty does not prohibit
reservations to specified provisions but excludes certain
categories of reservations is more complicated. An example of this type of clause is provided by article 78, paragraph 3, of the International Sugar Agreement, 1977:
Any Government entitled to become a Party to this Agreement
may, on signature, ratification, acceptance, approval or accession,
make reservations which do not affect the economic functioning of this
Agreement.

31. The distinction between reservation clauses of this
type and those excluding specific reservations, was made
in Sir Humphrey Waldock’s draft in 1962.70 For their part,
the 1969 and 1986 Vienna Conventions do not make such
distinctions and, despite the uncertainty that prevailed
in their travaux préparatoires, it should certainly be
assumed that article 19 (a) covers all three situations that
a more precise analysis can discern:
(a) Reservation clauses prohibiting all reservations;
(b) Reservation clauses prohibiting reservations to
specified provisions;
(c) Finally, reservation clauses prohibiting certain categories of reservations.
32. While these distinctions could seem self-evident, it
is undoubtedly useful to specify them expressly in draft
guideline 3.1.1, which could read as follows:
“3.1.1.

Reservations expressly prohibited by the treaty

“A reservation is prohibited by the treaty if it contains
a particular provision:
“(a) Prohibiting all reservations;
“(b) Prohibiting reservations to specified provisions;
“(c) Prohibiting certain categories of reservations.”
33. This clarification seems all the more useful in that
situation (c) poses problems (of interpretation)71 of the
68
This situation is extremely close to the one in which the treaty
specifies the provisions to which reservations are permitted—see
paragraph 39 below and the comments by Mr. Briggs (cited above in
footnote 50).
69
With regard to this provision, Imbert noted that the influence
of the opinion (of ICJ on the reservations to the Convention on the
Prevention and Punishment of the Crime of Genocide adopted two
months earlier) is very clear since such a clause effectively protects
the provisions which cannot be the object of reservations (op. cit.,
p. 167); see the other examples given (ibid.), and paragraphs 39–41
below.
70
Yearbook … 1962 (see footnote 23 above).
71
“Whether a reservation is permissible under exceptions (a) or (b)
will depend on interpretation of the treaty” (Aust, op. cit., p. 110).
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same nature as those arising from the criterion of compatibility with the object and purpose of the treaty,72
which certain clauses actually reproduce expressly.73
By indicating that these reservations, prohibited without reference to a specific provision of the treaty, still
come under article 19 (a) of the 1969 and 1986 Vienna
Conventions, the Commission could from the outset usefully emphasize the unity of the legal regime applicable
to the reservations mentioned in the three subparagraphs
of article 19.
(b) Implicit prohibition of reservations
34. A cursory reading of article 19 (b) of the 1969 and
1986 Vienna Conventions could suggest that it represents
one side of the coin and subparagraph (a) represents the
other. However, the symmetry is far from total. To create
such symmetry, it would have been necessary to stipulate that reservations other than those expressly provided
for in the treaty were prohibited. But that is not the case:
subparagraph (b) contains two additional details which
prevent oversimplification; the implicit prohibition of
certain reservations arising from this provision, which is
considerably more complex than it seems, relies on the
fulfilment of three conditions:
(a) The treaty’s reservation clause must permit the formulation of reservations;
(b) The reservations permitted must be “specified”;
(c) It must be specified that “only” those reservations
“may be made”.74
35. The origin of article 19 (b) of the 1969 and 1986
Vienna Conventions can be traced back to draft article 37,
paragraph 3, submitted to the Commission in 1956 by
Mr. Fitzmaurice:
In those cases where the treaty itself permits certain specific
reservations, or a class of reservations, to be made, there is a presumption that any other reservations are excluded and cannot be
accepted.75

Sir Humphrey Waldock took up that concept again in
draft article 17, paragraph 1 (a), which he proposed in
1962 and which the Commission used in draft article 18,
paragraph 1 (c). That draft article was adopted the same
year76 and, following a number of minor drafting changes,
was incorporated into article 16 (b) of the 1966 draft77 and
then into article 19 of the Convention.
36. That course of action did not go unchallenged, however, as during the United Nations Conference on the Law
of Treaties a number of amendments were submitted with

See paragraph 91 below.
See the examples given above in footnote 63. That is a particular
example of “prohibited categories of reservations”—in a particularly
vague way, it is true.
74
See paragraph 15 above.
75
Yearbook … 1956 (see footnote 22 above), p. 115; see also
page 127, paragraph 95.
76
See paragraphs 23–24 above.
77
See footnote 53 above.
72
73
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a view to deleting that provision78 on the pretext that it
was “unduly rigid”79 or redundant because it duplicated
subparagraph (a),80 or that it had not been confirmed by
practice;81 all those amendments were, however, withdrawn or rejected.82
37. The only change to subparagraph (b) was made by
means of a Polish amendment inserting the word “only”
after the word “authorizes”, which was accepted by the
Drafting Committee of the United Nations Conference on
the Law of Treaties “[i]n the interest of greater clarity”.83
This innocuous appearance must not obscure the vast
practical implications of this amendment, which actually
reverses the presumption made by the Commission and,
in keeping with the Eastern countries’ persistent desire
to facilitate as much as possible the formulation of reservations, offers the possibility of doing so even when the
negotiators have taken the precaution of expressly indicating the provisions in respect of which a reservation is
permitted.84 However, this amendment does not exempt
a reservation which is neither expressly permitted nor
78
Amendments by Colombia and the United States (A/CONF.39/
C.1/L.126 and Add.1) and the Federal Republic of Germany (A/
CONF.39/C.1/L.128), which were specifically designed to delete subparagraph (b), and by the Union of Soviet Socialist Republics (see footnote 28 above), France (A/CONF.39/C.1/L.169 and Corr.1), Ceylon (A/
CONF.39/C.1/L.139) and Spain (A/CONF.39/C.1/L.147), which proposed major revisions to article 16 (or to articles 16 and 17) that would
also have led to the disappearance of that provision (for the text of these
amendments, see Official Records of the United Nations Conference on
the Law of Treaties, (footnote 28 above), pp. 133–134, paras. 174–177).
During the Commission’s discussion of the draft, certain members had
also taken the view that that provision was unnecessary (Yearbook
… 1965, vol. I, 797th meeting, Mr. Yasseen, p. 149, para. 18; Tunkin,
ibid., p. 150, para. 29; but, for a more nuanced position, p. 151, para. 33;
or Mr. Ruda, ibid., p. 154, para. 70).
79
According to the United States and Poland at the 21st and
22nd meetings of the Committee of the Whole (Official Records of the
United Nations Conference on the Law of Treaties (footnote 31 above),
p. 108, para. 8, and p. 118, para. 42); see also the statement made by
the Federal Republic of Germany (ibid., 21st meeting, p. 109, para. 23).
80
Colombia, ibid., p. 113, para. 68.
81
Sweden, ibid., 22nd meeting, p. 117, para. 29.
82
Official Records of the United Nations Conference on the Law
of Treaties (see footnote 28 above), pp. 136–138, paras. 181–188. See
the explanations of the Expert Consultant, Sir Humphrey Waldock,
ibid. ( see footnote 31 above), 24th meeting, p. 126, para. 6, and the
results of the votes on those amendments, ibid., 25th meeting, p. 135,
paras. 23–25.
83
Ibid. (see footnote 28 above), p. 134, para. iv (c) (A/CONF.39/
C.1/L.136); and A/CONF.39/11, ibid. (footnote 31 above), 70th meeting, p. 415, para. 16. Already in 1965, during the Commission’s discussion of draft article 18 (b) as reviewed by the Drafting Committee,
Mr. Castrèn proposed inserting “only” after “authorizes” in subparagraph (b) (Yearbook … 1965, vol. I, 797th meeting, p. 149, para. 14, and
813th meeting, p. 264, para. 13; see also the similar proposal made by
Mr. Yasseen, ibid., para. 11), which, in the end, was not accepted following a further review by the Drafting Committee (ibid., 816th meeting, p. 283, para. 41).
84
See Horn, op. cit., p. 114, Lijnzaad, Reservations to UN-Human
Rights Treaties: Ratify and Ruin?, p. 39; Ruda, loc. cit., p. 181; and
Szafarz, “Reservations to multilateral treaties”, pp. 299–300. Such
restrictive formulas are not unusual—see, for example, article 17 of the
Convention on the reduction of statelessness:
“1. At the time of signature, ratification or accession any State
may make a reservation in respect of articles 11, 14 or 15.
“2. No other reservations to this Convention shall be
admissible.”
and the other examples given by Riquelme Cortado, op. cit.,
pp. 128–129. On the significance of the reversal of the presumption, see
also Mr. Robinson, Yearbook … 1995, vol. I, 2402nd meeting, p. 158,
para. 17.

implicitly prohibited from the requirement to observe the
criterion of compatibility with the object and purpose of
the treaty.85
38. In practice, permissible reservation clauses are
similar in nature to those containing prohibitive provisions
and they pose the same kind of difficulties with regard
to determining a contrario those reservations which may
not be formulated:86
(a) Some of them authorize reservations to particular
provisions, expressly and restrictively listed either affirmatively or negatively;
(b) Others
reservations;

authorize

specified

categories

of

(c) Lastly, others (few in number) authorize reservations in general.
39. Article 12, paragraph 1, of the Convention on the
Continental Shelf appears to illustrate the first of those
categories:
At the time of signature, ratification or accession, any State may
make reservations to articles of the Convention other than to articles 1
to 3 inclusive.87

As Sinclair has noted, “Article 12 of the 1958 Convention
did not provide for specified reservations, even though it
may have specified articles to which reservations might
be made”88 and neither the scope nor the effects of that
authorization are self-evident, as demonstrated by the ICJ
judgment in the North Sea Continental Shelf cases89 and,
above all, by the arbitral ruling given in 1977 in the English Channel case.90
40.

In that case, the Arbitral Tribunal emphasized that:

Article 12 [of the Convention on the Continental Shelf], by its clear
terms, authorised any contracting State, including the French Republic,
to make its consent to be bound by the Convention subject to reservations to articles other than Articles 1 to 3 inclusive.91

However,
Article 12 cannot be read as committing States to accept in advance any
and every reservation to articles other than Articles 1, 2 and 3 to be clearly
See paragraphs 59–70 below.
See paragraphs 25–33 above.
87
Article 309 of the United Nations Convention on the Law of the Sea
provides: “No reservations or exceptions may be made to this Convention
unless expressly permitted by other articles of this Convention” (on this
provision, see Pellet, “Les réserves …”, pp. 505–511). A treaty may set
a maximum number of reservations or provisions that can be subject to
reservations (see, for example, article 25 of the European Convention on
the adoption of children). These provisions may be compared with those
authorizing parties to accept certain obligations or to choose between the
provisions of a treaty, which are not reservation clauses sensu stricto (see
draft guidelines 1.4.6–1.4.7 of the Commission and the related commentary, Yearbook … 2000, vol. II (Part Two), pp. 112–116).
88
Sinclair, The Vienna Convention on the Law of Treaties, p. 73.
On the distinction between specified and non-specified reservations, see
also paragraph 47 below.
89
See North Sea Continental Shelf, Judgment, I.C.J. Reports 1969,
pp. 38–41.
90
Case concerning the delimitation of the continental shelf between
the United Kingdom of Great Britain and Northern Ireland and the
French Republic, decision of 30 June 1977, UNRIAA, vol. XVIII
(Sales No. E/F.80.V.7), pp. 32–35, paras. 39–44.
91
Ibid., p. 32, para. 39.
85
86
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correct. Such an interpretation of Article 12 would amount almost to a
license to contracting States to write their own treaty and would manifestly go beyond the purpose of the Article. Only if the Article had authorised the making of specific reservations could parties to the Convention be
understood as having accepted a particular reservation in advance. But this
is not the case with Article 12 which authorises the making of reservations
to articles other than Article 1 to 3 in quite general terms.92

41. The situation is different when the reservation
clause defines the categories of permissible reservations.
Article 39 of the General Act (Pacific Settlement of International Disputes) provides an example of this:
1. In addition to the power given in the preceding article93, a Party,
in acceding to the present General Act, may make his acceptance conditional upon the reservations exhaustively enumerated in the following
paragraph. These reservations must be indicated at the time of accession.
2. These reservations may be such as to exclude from the procedure described in the present Act:
(a) Disputes arising out of facts prior to the accession either of the
Party making the reservation or of any other Party with whom the said
Party may have a dispute;
(b) Disputes concerning questions which by international law are
solely within the domestic jurisdiction of States;
(c) Disputes concerning particular cases or clearly specified subject-matters, such as territorial status, or disputes falling within clearly
defined categories.

As ICJ pointed out in its judgment of 1978 in the Aegean
Sea Continental Shelf case:
When a multilateral treaty thus provides in advance for the making only
of particular, designated categories of reservations, there is clearly a
high probability, if not an actual presumption, that reservations made
in terms used in the treaty are intended to relate to the corresponding
categories in the treaty

when even States do not “meticulously” follow the “pattern” set out in the reservation clause.94
42. Another particularly famous and widely discussed
example95 of a clause authorizing reservations (and which,
for its part, falls under the second category mentioned
above96) is found in article 57 (ex 64) of the European
Convention on Human Rights:
Ibid., pp. 32–33, para. 39.
Article 38 provides that parties may accede to only parts of the
General Act.
94
Aegean Sea Continental Shelf, Judgment, I.C.J. Reports 1978,
p. 23, para. 55.
95
See Bonifazi, “La disciplina delle riserve alla Convenzione europea
dei diritti dell’uomo”; Cohen-Jonathan, La Convention européenne des
droits de l’homme, pp. 85–93; Frowein, “Reservations to the European
Convention on Human Rights”; Imbert, “Reservations to the European
Convention on Human Rights before the Strasbourg Commission: the
Temeltasch case”; Kühner, “Reservations and interpretative declarations
to the European Convention on Human Rights (ECHR): article 64 ECHR
and the Swiss ‘interpretative declaration’ to article 6 (3) (e) ECHR”;
Marcus-Helmons, “L’article 64 de la Convention de Rome ou les
réserves à la Convention européenne des droits de l’homme”; Pires,
As reservas a Convenção europeia dos direitos do homen; Sapienza,
“Sull’ammissibilità di riserve all’accettazione della competenza della
Commissione europea dei diritti dell’uomo”; and Schabas, “Article 64”.
96
Para. 38. For other examples, see Aust, op. cit., pp. 109–110;
Spiliopoulou Åkermark, loc. cit., pp. 495–496; Bishop Jr., “Reservations to treaties”, pp. 323–324; and Daillier and Pellet, op. cit., p. 181.
See also the table of Council of Europe conventions showing clauses
falling into each of the first two categories of permissible reservation
clauses mentioned in paragraph 38 above, in Riquelme Cortado, op.
cit., p. 125, and the other examples of partial authorizations given by
this author, pp. 126–129.
92
93
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(1) Any State may, when signing this Convention or when depositing its instrument of ratification, make a reservation in respect of any
particular provision of the Convention to the extent that any law then in
force in its territory is not in conformity with the provision. Reservations
of a general character shall not be permitted under this Article.
(2) Any reservation made under this Article shall contain a brief
statement of the law concerned.

In this instance, the authority to formulate reservations is
limited by conditions relating to both form and content;
in addition to the usual limitations ratione temporis,97 a
reservation to the Convention must:
(a) Refer to a particular provision of the Convention;
(b) Be justified by the status of legislation [in the
reserving State] at the time that the reservation is
formulated;
(c) Not be “couched in terms that are too vague or
broad for it to be possible to determine their exact meaning and scope”;98 and
(d) Be accompanied by a brief statement explaining
“the scope of the Convention provision whose application
a State intends to prevent by means of a reservation”.99
Assessing whether each of these conditions has been met
raises problems. However, it can still be considered that
the reservations authorized by the Convention are “specified” within the meaning of article 19 (b) of the 1969 and
1986 Vienna Conventions and that only such reservations
are valid.
43. It has been noted that this wording is not fundamentally different100 from that used, for example, in article 26,
paragraph 1, of the European Convention on Extradition:
Any Contracting Party may, when signing this Convention or when
depositing its instrument of ratification or accession, make a reservation
in respect of any provision or provisions of the Convention

even though the latter could be interpreted as a general
authorization. However, while the type of reservations that
can be formulated to the European Convention on Human
Rights is “specified”, here the authorization is restricted
only by the exclusion of across-the-board reservations.101
44. In fact, a general authorization of reservations102
itself does not necessarily resolve all the problems. In
See paragraph 19 above.
Belilos case, European Court of Human Rights, Series A: Judgments and Decisions, judgment of 29 April 1988, Series A:, vol. 132,
p. 26, para. 55.
99
European Commission of Human Rights, Decisions and Reports,
application No. 9116/80, Temeltasch v. Switzerland, vol. 31, p. 150,
para. 90.
100
Imbert, op. cit., p. 186; see also Riquelme Cortado, op. cit.,
p. 122.
101
Regarding this concept, see draft guideline 1.1.1 of the Commission’s Guide to Practice and the commentary in Yearbook … 1999,
vol. II (Part Two), pp. 93–95.
102
For another even clearer example, see article 18, paragraph 1,
of the European Convention on the compensation of victims of violent
crimes: “Any State may, at the time of signature or when depositing its
instrument of ratification, acceptance, approval or accession, declare
that it avails itself of one or more reservations.”
97
98
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particular, it leaves unanswered the question of whether
the other parties may still object to reservations103 and
whether these expressly authorized reservations104 are
subject to the test of compatibility with the object and
purpose of the treaty.105 This last point will be discussed
in section C below.
45. At this stage, the only question that arises is whether
it is necessary for a particular guideline of the Guide to
Practice to specify the scope of article 19 (b) of the 1969
and 1986 Vienna Conventions. This could be done in two
different ways. One way would be to consider a draft
guideline which, where authorized reservations are concerned, would be the equivalent of draft guideline 3.1.1,
the text of which is proposed above.106 However, subparagraph (b) expressly states that the authorization of only
“specified reservations” by the treaty (to the exclusion of
any other possibility) prohibits the formulation of other
reservations. The only option therefore would be to say, a
contrario, that, if the treaty authorizes the formulation of
reservations in a general manner or does not “specify” the
reservations that can be formulated in a restricted manner,
reservations may still be formulated. Such a draft would
merely say the same thing as the existing draft of this paragraph107 but in a different, “negative” way and would not
therefore be particularly useful.
46. On the other hand, it is probably not superfluous to
include in the Guide to Practice a draft guideline defining
what is meant by “specified reservations”. Indeed, such a
definition has important consequences for the applicable
legal regime, as it can legitimately be argued that reservations which are not “specified” must pass the test of compatibility with the object and purpose of the treaty.
47. Such a definition is not straightforward. It caused
particular controversy following the arbitration in the English Channel case.108 For some reserving States, a reservation is “specified” if the treaty sets precise limits within
which it can be formulated; these criteria then replace
(but only in this instance) the criterion of the object and
103
This is sometimes expressly stated (see, for example, article VII
of the Convention on the Political Rights of Women and the related
comments by Riquelme Cortado, op. cit., p. 121). Article 20, paragraph 1, of the 1969 Vienna Convention does not resolve the problem:
it allows the reservation to be “established” (or “made”) without requiring acceptance, but says nothing about objections. It can, however, be
argued that paragraph 4 of the same article seems to exclude the possibility of objecting to a “reservation expressly authorized by a treaty”
(para. 1) owing to the fact that paragraph 4 apparently does not apply to
cases not falling under paragraph 1.
104
It cannot be reasonably argued that subparagraph (b) could
include “implicitly authorized” reservations—other than on the
grounds that any reservations that are not prohibited are, a contrario,
authorized, subject to the provisions of subparagraph (c). In this case,
the expression “specified reservation” in article 19 (b) is similar to the
expression “reservation expressly authorized by a treaty” found in article 20, paragraph 1.
105
See the questions raised by Spiliopoulou Åkermark, loc. cit.,
pp. 496–497, and Riquelme Cortado, op. cit., p. 124.
106
Para. 32.
107
Such a guideline should probably be worded as follows: “Guideline 3.1 (b) does not exclude the formulation of reservations not
expressly provided for by the treaty if the treaty authorizes reservations
in a general manner or provides for the freedom to formulate reservations without specifying which reservations can be formulated in a
restricted manner.”
108
See footnote 90 above.

purpose of the means.109 This position can be based on
the arbitral award of 1977, even though that award says
more about what a specified reservation is not than what it
is.110 Indeed, the upshot of all this is that the mere fact that
a reservation clause authorizes reservations to particular
provisions of the treaty is not enough to “specify” these
reservations within the meaning of article 19 (b).111 However, the Court confines itself to requiring reservations to
be “specific”,112 without indicating what the test of this
specificity is to be.
48. It has been noted,113 however, and not without justification, that it is unrealistic to require the content of
authorized reservations to be established with precision
by the treaty and that this occurs very exceptionally, other
than in the rare cases, of “negotiated reservations”.114 In
addition, during the United Nations Conference on the
Law of Treaties, Mr. Yasseen, Chairman of the Drafting
Committee, included specified reservations among reservations which are expressly authorized by the treaty,115
with no further clarification. On the other hand, however,
the Commission did not retain Mr. Rosenne’s proposal
that the expression “specified reservations”, which he
considered “unduly narrow”, should be replaced by “reservations to specific provisions”.116
49. None of these considerations are decisive. However,
a compromise must be found between the undoubtedly
excessive (because it largely deprives article 19 (b) of the
1969 and 1986 Vienna Conventions of any real effect)
theory which requires the content of authorized reservations to be precisely stated in the reservation clause and
the theory which equates a specified reservation with a
reservation expressly authorized by the treaty,117 even
though articles 19 (b), and 20, paragraph 1, use different
expressions. To this end, it must of course be recognized
that reservations that are specified within the meaning of
guideline 3.1 (b) must, on the one hand, relate to specific
provisions and, on the other, fulfil certain conditions specified in the treaty, but without going so far as to require
their content to be predetermined. Such a definition could
read as follows:
Bowett, “Reservations …”, pp. 71–72.
See paragraph 40 above.
111
See paragraphs 39–40 above.
112
In reality, it is the authorization that must apply to specific or
specified reservations—terms which the Court considers to be synonymous (see footnote 90 above).
113
See, in particular, Imbert, “La question des réserves dans la décision arbitrale du 30 juin 1977 relative à la délimitation du plateau continental entre la République française et le Royaume-Uni de GrandeBretagne et d’Irlande du Nord”, pp. 50– 53.
114
Regarding this concept, see the Special Rapporteur’s fifth report
on reservations to treaties, Yearbook … 2000 (footnote 27 above),
pp. 174–175, paras. 164–171. The main example given by Bowett to
illustrate his theory relates precisely to a “specified reservation” (“Reservations …”, p. 71).
115
Official Records of the United Nations Conference on the Law of
Treaties (see footnote 31 above), 70th meeting, p. 416, para. 23.
116
Yearbook … 1965, vol. I, 813th meeting, p. 264, para. 7. However, Imbert (“La question des réserves …”, p. 52) points out, not without reason, that even though Mr. Rosenne’s proposal was not accepted,
Sir Humphrey Waldock himself had also drawn this parallel (Yearbook
… 1965, ibid., p. 265, para. 27).
117
In this connection, see Imbert, “La question des réserves …”,
p. 53.
109
110
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“3.1.2 Definition of specified reservations
“For the purposes of guideline 3.1, the expression
‘specified reservations’ means reservations that are
expressly authorized by the treaty to specific provisions
and which meet conditions specified by the treaty.”
2. The effect of formulation of a reservation
prohibited by the treaty (rejection)
50. It has always been understood that a reservation
cannot be formulated (let alone “made”) where this was
expressly or implicitly prohibited by a clause of the treaty.
This self-evident truth was stated as long ago as 1950 by
Mr. Brierly in his first report on the law of treaties; clauses
(1), (2) and (4) of his proposed draft article 10 on reservations to treaties began with the following formula:
“Unless the contrary is indicated in a treaty”.118 As he
explained in the commentary on this provision:
[I]n relation to particular treaties, it may have been made clear in
advance that the intending parties will not accept any reservation whatsoever. Clauses to this effect in texts of treaties are not uncommon.119

51. This logical premise has never been questioned.120 It
simply serves as a reminder that the provisions of the 1969
Vienna Convention are residuary in nature:121 “where the
treaty itself deals with the question of reservations, the
matter is concluded by the terms of the treaty”.122 Where
such a clause prohibits the reservation envisaged, the
118
Yearbook … 1950 (see footnote 22 above), p. 239, art. 10 (2).
See also pages 238 and 241. The French version includes the variants:
“A moins que le contraire n’y soit stipulé …” [“Unless the contrary
is therein indicated”] (p. 49), “A moins que le contraire ne soit stipulé dans le traité …” [“Unless the contrary is indicated in a treaty”]
(p. 51), “A moins que le contraire ne soit stipulé dans le texte d’un
traité” [“Unless the contrary is indicated in the text of a treaty”] (p. 54).
119
Ibid., p. 239, para. 88; see also pages 239–240, para. 90.
120
See the first and second reports of Mr. Lauterpacht, (footnote 22
above), Yearbook … 1953, p. 136, para. (4), and Yearbook … 1954,
p. 131, para. 1; the first report of Sir Humphrey Waldock, Yearbook
… 1962 (footnote 23 above), p. 60, art. 17, para. 1 (a) (i), and p. 65,
para. (9), the explanations he gave during Commission discussions
(ibid., vol. I, 653rd meeting, p. 159, para. 57) and the text adopted by the
Commission in first reading (ibid., vol. II (footnote 18 above), p. 176,
art. 18, para. 1 (a)) and the related commentary (pp. 178 and 180, paras.
(10) and (15)); the fourth report of Sir Humphrey (Yearbook … 1965
(footnote 20 above), p. 50, art. 18, para. 2 (a)), and the text adopted by
the Commission in 1965 (ibid., vol. II, p. 162, art. 18 (a)) and the related
commentary (Yearbook … 1966 (footnote 18 above). Draft article 16 (a)
caused very few problems during the United Nations Conference on the
Law of Treaties; only the amendments proposed by Spain (A/CONF.
39/14 (see footnote 28 above), p. 134, para. 177 (i) (c) and (iii)), which
were subsequently withdrawn (A/CONF.39/11) (footnote 31 above),
25th meeting, p. 135, para. 29, and by the Union of Soviet Socialist
Republics, which completely changed draft articles 16–17, would have
resulted in its deletion (A/CONF.39/14 (see above), p. 134, para. 177
(iii)); according to the Soviet Union, this paragraph (like subparagraph
(b)) “seemed to be unnecessary, since cases where reservations were
prohibited by the treaty were extremely rare. Moreover, retention of
the sub-paragraph would have the effect of laying down a rule which
formed an exception, thus restricting the power of States to make reservations” (A/CONF.39/11) (see above), 21st meeting, p. 107, para. 5.
This amendment was rejected by the Committee of the Whole by 70
votes to 10 with 3 abstentions (ibid., 25th meeting, p. 135, para. 23).
121
See paragraph 12 and footnote 27 above.
122
Yearbook … 1962 (see footnote 18 above), p. 178, para. (10)
of the commentary on draft articles 18–20. Article 19 (a)–(b) is “little
more than an acknowledgment that the parties are free to make provision in their treaty whether or to what extent to allow reservations to its
terms” (Greig, loc. cit., p. 51).
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reservation cannot be formulated; conversely, however,
where such a clause authorizes the reservation, the question of its validity does not arise.123 The apparent simplicity of these common-sense rules124 nevertheless obscures
delicate problems. Once the problem of the scope of a
conventional prohibition on formulating reservations has
been resolved, the question arises as to the possible effect
of a reservation formulated in spite of the clause expressly
(art. 19 (a)) or implicitly (art. 19 (b)) prohibiting it.
52. No provision of the 1969 Vienna Convention
expressly answers this question, of great practical
importance, and the travaux préparatoires relating to
article 19125 do not shed any light in this regard.126 This
response may have seemed obvious where subparagraphs
(a)–(b) are concerned.127 However, if it is obvious, there
is no reason not to transpose it to the situation, generally
considered much more uncertain, of subparagraph (c):
nothing in the text of the Convention or on the basis of
logic justifies different responses.128 And yet the question
of the effects of a reservation that is incompatible with the
object and purpose of the treaty (situation of subpara. (c))
was the subject of long and largely inconclusive discussions during the travaux préparatoires on the Convention.
It would therefore seem preferable not to separate the
consideration of the effects of a reservation formulated
in spite of an express or implicit prohibition within the
meaning of article 19 (c), from that of the consequences
of a reservation that is contrary to the object and purpose
of the treaty.
53. Suffice it to say at this stage that many commentators believe that a reservation formulated in spite of a
conventional prohibition is null and void129 and consider
that its formulation invalidates the expression of consent
to be bound.130 If this is the case, these conclusions should
affect the response to the question concerning the effects
of a reservation formulated in spite of the provisions of
article 19 (c).
123
See the arbitral award of 30 June 1977 in the English Channel
case (footnote 90 above), p. 32, para. 39: “Under article 12 [of the Convention on the Continental Shelf], the United Kingdom bound itself
not to contest the right of the French Republic to be a party to the Convention on the basis of reservations the making of which is authorised
by that Article.” However, this does not resolve the earlier question of
whether the reservations formulated by France were valid in the first
place (see paragraph 39 above).
124
To the extent that it has been said that “there is clearly no need for
an additional rule in the Vienna Convention” (Lijnzaad, op. cit., p. 39);
see also footnote 45 above.
125
See footnote 53 above.
126
See Greig, loc. cit., pp. 52–53, and Fodella, loc. cit., p. 140. See
also Tomuschat, who believes, however, that the preparatory work
demonstrates that in the Commission’s view it was impossible to accept
a reservation excluded under paragraphs (a)–(b) (loc. cit., p. 477).
127
For a critical analysis of this pseudo-evidence, see Greig, loc.
cit., pp. 52–53 and 154.
128
In this connection, see Aust, op. cit., p. 118, and Bowett, who
believes that this conclusion must be reached a fortiori in the case
envisaged in subparagraph (c), “Reservations …”, note 109, p. 83.
129
See, for example, Bowett, “Reservations …”, p. 84. For a more
nuanced analysis, see Greig, loc. cit., pp. 56–57.
130
Bowett, “Reservations …”,, p. 84, and Gaja, “Unruly treaty reservations”, p. 314. See also Tomuschat, loc. cit., p. 467; see further
the references to Commission’s discussions, ibid., footnote 12; these
discussions are less conclusive in this respect than the author would
have one believe.
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C.

Reservations incompatible with the
object and purpose of the treaty

54. “[I]n cases not falling under subparagraphs (a) and
(b)”, article 19 (c) of the 1969 and 1986 Vienna Conventions prohibits the formulation of reservations incompatible with “the object and purpose of the treaty”. This principle is one of the fundamental elements of the flexible
system established by the Vienna regime, moderating the
“radically relativistic position”131 resulting from the panAmerican system, which reduces multilateral treaties to a
network of bilateral relations,132 while avoiding the rigidity resulting from the system of unanimity.
55. This concept, which first appeared in the area of reservations in the 1951 ICJ advisory opinion,133 has become
increasingly accepted. It is now the pivot between the
need to preserve the nature of the treaty and the desire to
facilitate accession to multilateral treaties by the greatest
possible number of States. There is, however, a major difference between the role of the criterion of compatibility
with the object and purpose of the treaty, in accordance
with the advisory opinion, on the one hand, and article 19 (c) of the 1969 Vienna Convention, on the other.134
In the advisory opinion, it applied equally to the formulation of reservations and to objections:
The object and purpose of the Convention thus limit both the freedom
of making reservations and that of objecting to them.135

In the Convention, it is restricted to reservations: article 20 does not restrict the ability of other contracting
States to formulate objections.
56. Within those limits, there is no doubt that this criterion of the validity of the formulation of reservations
now reflects a rule of customary law which is unchallenged.136 However, its contents remain vague (sect. 2)
and there is still some uncertainty as to the consequences
of the incompatibility of a reservation with the object and
purpose of the treaty (sect. 3). Nonetheless, before examining possible responses by the Commission to these two
central issues, one should begin by determining the types
131
Reuter, op. cit., p. 79, para. 130. This eminent author applies the
expression to the system adopted by ICJ in I.C.J. Reports 1951 (see
footnote 19 above), p. 15; the criticism is probably excessive (see paragraphs 88–90 below; see also paragraphs 93 et seq.); however, it applies
perfectly well to the pan-American system.
132
On the pan-American system, see the bibliography in Imbert,
op. cit., pp. 485–486. In addition, aside from the description by Imbert
himself (ibid., pp. 33–38), see Whiteman, Digest of International Law,
pp. 141–144 and Ruda, loc. cit., pp. 115–133.
133
I.C.J. Reports 1951 (see footnote 19 above), pp. 24–26.
134
Coccia, loc. cit., pp. 8–9; Lijnzaad, op. cit., p. 40; RamaMontaldo, “Human rights conventions and reservations to treaties”,
pp. 1265–1266; and Sinclair, op. cit., p. 61.
135
I.C.J. Reports 1951 (see footnote 19 above), p. 24.
136
See the many arguments to that effect given by Riquelme Cortado, op. cit., pp. 138–143. See also the Commission’s preliminary
conclusions on reservations to normative multilateral treaties including
human rights treaties, in which it reiterated “its view that articles 19
to 23 of the Vienna Convention on the Law of Treaties of 1969 and
of the Vienna Convention on the Law of Treaties between States and
International Organizations or between International Organizations of
1986 govern the regime of reservations to treaties and that, in particular,
the object and purpose of the treaty is the most important of the criteria
for determining the admissibility of reservations” (Yearbook … 1997,
vol. II (Part Two), p. 57, para. 1).

of reservations to which the test of compatibility with the
object and purpose of the treaty is applicable (sect. 1).
1. Applicability of the criterion of compatibility of a
reservation with the object and purpose of the treaty

57. The principle set forth in article 19 (c) of the 1969
and 1986 Vienna Conventions, whereby a reservation
incompatible with the object and purpose of the treaty
may not be formulated, is of a subsidiary nature, since
it applies only in cases not covered in article 20, paragraphs 2–3, of the Conventions137 and where the treaty
itself does not resolve the reservations issue.
58. If it does so, a number of cases must be distinguished. They lead to varying answers to the question
of whether the reservations concerned are subject to
the test of compatibility with the object and purpose of
the treaty. In two of these cases the answer is clearly
negative:
(a) There is no doubt that a reservation expressly prohibited by the treaty cannot be held to be valid on the
pretext that it is compatible with the object and purpose
of the treaty;138
(b) The same applies to “specified” reservations.
Expressly authorized by the treaty, subject to specific conditions, they are automatically valid without having to be
accepted by the other contracting States139 and they are
not subject to the test of compatibility with the object and
purpose of the treaty.140 These obvious facts are probably
not worthy of mention in separate provisions of the Guide
to Practice; they follow directly and inevitably from article 19 (c) of the 1969 and 1986 Vienna Conventions, and
it is proposed that the latter should be reproduced in draft
guideline 3.1.141
59. The same does not apply to two other cases
which, a contrario, arise out of the provisions of article 19 (a)–(b):
(a) Cases in which a reservation is implicitly authorized because it does not fall under the category of prohibited reservations (subpara. (a));
137
In the case of treaties with limited participation and the constituent instruments of international organizations. These cases do not
constitute instances of implicit prohibitions of formulating reservations; they reintroduce the system of unanimity for particular types
of treaties.
138
In its observations on the draft adopted in first reading by
the Commission, Canada had suggested that “consideration should
be given to extending the criterion of ‘compatibility with the object
and purpose’ equally to reservations made pursuant to express treaty
provisions in order not to have different criteria for cases where the
treaty is silent on the making of reservations and cases where it permits them.” (Fourth report on the law of treaties by Sir Humphrey
Waldock, Yearbook … 1965 (see footnote 20 above), p. 46). That
proposal, which was not very clear, was not retained by the Commission; see the clearer proposals along the same lines by Mr. Briggs in
Yearbook … 1962, vol. I, 663rd meeting, p. 222, paras. 13–14, and
Yearbook … 1965, vol. I, 813th meeting, p. 264, para. 10; contra:
Mr. Ago, ibid., para. 16.
139
See article 20, paragraph 1.
140
See paragraph 39 above.
141
See paragraph 20 above.
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(b) Cases in which a reservation is expressly authorized without being “specified”.

they must be subject to the same general conditions as reservations to treaties which do not contain specific clauses.

60. In both these cases, it cannot be presumed that treatybased authorization to formulate reservations is equivalent
to a blank cheque given to States or international organizations to formulate any reservation they wish even if to do so
would leave the treaty as an empty shell.

66. Indeed, the modification made to subparagraph (c)
itself following the Polish amendment goes in that direction. In the Commission’s text, subparagraph (c) was
drafted as follows:

61. On the subject of implicitly authorized reservations,
Sir Humphrey Waldock recognized, in his fourth report
on the law of treaties, that “[a] conceivable exception [to
the principle of automatic validity of reservations permitted by the treaty] might be where a treaty expressly forbids certain specified reservations and thereby implicitly
permits others; for it might not be unreasonable to regard
compatibility with the object and purpose as still an
implied limitation on the making of other reservations”.
However, he excluded that eventuality not because this
was untrue but because “this may, perhaps, go too far in
refining the rules regarding the intentions of the parties,
and there is something to be said for keeping the rules in
article 18 [which became article 19 of the 1969 Vienna
Convention] as simple as possible”.142 These considerations do not apply to the Guide to Practice, the aim of
which is precisely to provide States with coherent answers
to all questions they may have in the area of reservations.
62. It should therefore certainly be specified in the
Guide to Practice that reservations which are “implicitly
authorized” because they are not formally excluded by the
treaty must be compatible with the object and purpose of
the treaty. It would certainly be paradoxical, to say the
least, if reservations to treaties containing reservations
clauses should be allowed more liberally than in the case
of treaties which contain no such clauses.143
63. Draft guideline 3.1.3, which envisages that case,
could read as follows:
“3.1.3 Reservations implicitly permitted by the treaty
“Where the treaty prohibits the formulation of certain
reservations, a reservation which is not prohibited by the
treaty may be formulated by a State or an international
organization only if it is compatible with the object and
purpose of the treaty.”
64. The problem arises in the same way if the prohibition of reservations is implicit (case of subpara. (b)).
65. As stated above,144 the Polish amendment to subparagraph (b), adopted by the United Nations Conference
on the Law of Treaties in 1968, restricted the possibility
of implicit prohibition of reservations to treaties which
provided “that only specified* reservations, which do not
include the reservation in question, may be made”.145 It
follows that if authorized reservations are not specified,
Yearbook … 1965 (see footnote 20 above), p. 50, para. 4.
In that vein, see Mr. Rosenne in Yearbook … 1965, vol. I,
pp. 148–149, 797th meeting, para. 10.
144
Para. 37.
145
Art. 19 (b) of the 1969 Vienna Convention.
142
143

In cases where the treaty contains no provisions regarding reservations,* the reservation is incompatible with the object and purpose of
the treaty.146

This was consistent with subparagraph (b), which prohibited the formulation of reservations other than those
authorized by a reservations clause. Once an authorization was no longer interpreted a contrario as automatically excluding other reservations, the formula could
not be retained;147 it was therefore changed to the current wording by the Drafting Committee of the United
Nations Conference on the Law of Treaties.148 The result
is, a contrario, that if a reservation does not fall within the
scope of subparagraph (b) (because it is not specified), it
is subject to the test of compatibility with the object and
purpose of the treaty.
67. That was, indeed, the argument adopted by the arbitral tribunal which settled the English Channel dispute in
deciding that the mere fact that article 12 of the Convention on the Continental Shelf authorizes certain reservations without specifying them149 did not necessarily mean
that such reservations were automatically valid.150
68. In such cases, the validity of the reservation “cannot
be assumed simply on the ground that it is, or purports to
be, a reservation to an article to which reservations are
permitted”.151 Its validity should be assessed in the light
of its compatibility with the object and purpose of the
treaty.152
Yearbook … 1966 (see footnote 18 above), p. 202.
Poland had not, however, put forward any amendment to subparagraph (c), taking into account the amendment it had successfully
proposed for subparagraph (b). An amendment by Viet Nam, however,
intended to delete the phrase “in cases where the treaty contains no
provisions regarding reservations” (A/CONF.39/14 (see footnote 28
above), p. 134; para. 177 (v) (a), was rejected by the Commission in
plenary (ibid., p. 136, para. 182 (d)).
148
Curiously, the reason given by the Chairman of the Drafting
Committee makes no connection between the modifications made to
subparagraphs (b) and (c). Mr. Yasseen merely stated that “[s]ome
members of the Committee had considered that a treaty might conceivably contain a provision on reservation which did not fall into any of the
categories contemplated in paragraphs (a) and (b)” (A/CONF.39/11 (see
footnote 31 above), 70th meeting, p. 415, para. 17). See also a remark
by Mr. Briggs to the same effect during discussions in the Commission
in 1965 (Yearbook … 1965, vol. I, 796th meeting, p. 146, para. 37).
149
See paragraph 39 above.
150
UNRIAA (see footnote 90 above), p. 32, para. 39. See also paragraph 40 above.
151
Bowett, “Reservations …”, p. 72. In the same vein, see Ruda,
loc. cit., p. 182, and Teboul, “Remarques sur les réserves aux conventions de codification”, pp. 691–692. Contra Imbert, “La question des
réserves …”, pp. 50–53; this opinion, very well argued, does not sufficiently take into account the consequences of the modification made
to subparagraph (c) at the United Nations Conference on the Law of
Treaties (see paragraph 66 above).
152
Tomuschat gives a pertinent example: “If, for example, a convention on the protection of human rights prohibits in a ‘colonial clause’
the exception of dependent territories from the territorial scope of the
treaty, it would be absurd to suppose that consequently reservations of
146
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69. This observation could be the subject of a draft
guideline 3.1.4, worded as follows:
“3.1.4 Non-specified reservations authorized by the
treaty
“Where the treaty authorizes certain reservations without specifying them, a reservation may be formulated by a
State or an international organization only if it is compatible with the object and purpose of the treaty.”
70. Another possibility might be to specify, in a single
draft guideline combining the aforementioned wordings
for 3.1.3 and 3.1.4, the cases in which the formulation of
a reservation is subject to compliance with the condition
of compatibility with the object and purpose of the treaty,
despite the existence in the text of the treaty of a reservations clause:
“3.1.3/3.1.4 Compatibility of reservations authorized by
the treaty with its object and purpose
“Where the treaty expressly or implicitly authorizes
certain reservations without specifying them, a reservation may be formulated by a State or an international
organization only if it is compatible with the object and
purpose of the treaty.”
71. This compact wording no doubt has the disadvantage of combining two distinct cases, one related to article 19 (a) of the 1969 and 1986 Vienna Conventions, the
other to article 19 (b), making it somewhat esoteric for an
uninformed reader who does not have access to the commentaries. The Special Rapporteur, however, defers to the
wisdom of the Commission in the choice of a single draft
guideline or two separate guidelines.
2. Concept of the object and purpose of the treaty
72. Two authors conclude a minutely detailed study
devoted to the concept of “the object and purpose of a
treaty” by noting “[w]ith regret … that the object and purpose of a treaty are indeed something of an enigma”.153
Certainly, the attempt made in article 19 (c), to introduce
an element of objectivity into a largely subjective system
is not entirely convincing:154 “The claim that a particular
reservation is contrary to object and purpose is easier
made than substantiated.”155 In their joint dissenting opinion, the judges in 1951 had criticized the solution retained
by the majority in the case concerning Reservations to the
any kind, including those relating to the most elementary guarantees
of individual freedom, are authorised, even if by these restrictions the
treaty would be deprived of its very substance” (loc. cit., p. 474).
153
Buffard and Zemanek, “The ‘object and purpose’ of a treaty: an
enigma?”, p. 342. The uncertainties surrounding this criterion have
been noted (and criticized with varying degrees of harshness) in all the
scholarly writing: see, for example, Aust, op. cit., p. 111; Dupuy, Droit
international public, p. 273; Fitzmaurice, “Reservations to multilateral conventions”, p. 12; Rama-Montaldo, loc. cit., p. 1265; Rousseau,
Droit international public, p. 126; Teboul, loc. cit., pp. 695–696; and
the first report of the Special Rapporteur, Yearbook … 1995 (footnote 6
above), p. 143, para. 109.
154
According to Koh, “[t]he International Court thereby introduced
purposive words into the vocabulary of reservations, which had previously been dominated by the term ‘consent’ ” (“Reservations to multilateral treaties: how international legal doctrine reflects world vision”,
p. 85).
155
Lijnzaad, op. cit., pp. 82–83.

Convention on Genocide, emphasizing that it could not
“produce final and consistent results”,156 and this had been
one of the main reasons for the Commission’s resistance
to the flexible system adopted by ICJ in 1951:
Even if the distinction between provisions which do and those which do
not form part of the object and purpose of a convention be regarded as
one that it is intrinsically possible to draw, the Commission does not see
how the distinction can be made otherwise than subjectively.157

73. Sir Humphrey Waldock himself still had hesitations in
his all important first report on the law of treaties in 1962:158
… the principle applied by the Court is essentially subjective and
unsuitable for use as a general test for determining whether a reserving
State is or is not entitled to be considered a party to a multilateral treaty.
The test is one which might be workable if the question of “compatibility with the object and purpose of the treaty” could always be brought
to independent adjudication; but that is not the case …
Nevertheless, the Court’s criterion of “compatibility with the object
and purpose of the convention” does express a valuable concept to be
taken into account both by States formulating a reservation and by States
deciding whether or not to consent to a reservation that has been formulated by another State … The Special Rapporteur, although also of the
opinion that there is value in the Court’s principle as a general concept,
feels that there is a certain difficulty in using it as a criterion of a reserving
State’s status as a party to a treaty in combination with the objective criterion of the acceptance or rejection of the reservation by other States.159

No doubt this was a case of tactical caution, for the “conversion” of the self-same Special Rapporteur to compatibility with the object and purpose of the treaty, not only as a
test of the validity of reservations, but also as a key element
to be taken into account in interpretation,160 was swift.161
I.C.J. Reports 1951 (see footnote 19 above), p. 44.
Yearbook … 1951, vol. II, document A/1858, p. 128, para. 24.
158
It was this report that introduced the “flexible system” to the
Commission and vigorously defended it (Yearbook … 1962 (see footnote 23 above), pp. 63–65).
159
Ibid., pp. 65–66, para. (10); on the same lines, see Sir Humphrey’s oral statement, ibid., vol. I, 651st meeting, p. 139, paras. 4–6;
however, during the discussion the Special Rapporteur did not hesitate
to characterize the principle of compatibility as a “test” (ibid., p. 145,
para. 85—this paragraph also shows that, from the outset, in Sir Humphrey’s mind, this test was decisive as far as the formulation of reservations was concerned (in contrast to objections, for which the consensual principle alone appeared practicable to him)). The wording used
in draft article 17, paragraph 2 (a), which was proposed by the Special
Rapporteur, reflects this uncertainty: “When formulating a reservation
under the provisions of paragraph 1 (a) of this article [with respect to
this provision, see paragraph 23 above], a State shall have regard to
the compatibility of the reservation with the object and purpose of the
treaty” (ibid., vol. II (see footnote 23 above), p. 60). This principle
met with general approval during the Commission’s debates in 1962
(see in particular Messrs Briggs (ibid., vol. I, 651st meeting, p. 140,
para. 23); Lachs (p. 142, para. 54); Rosenne (pp. 144–145, para. 79),
who has no hesitation in speaking of a “test” (ibid., p. 145, para. 82,
and 653rd meeting, p. 156, para. 27); Castrén (ibid., 652nd meeting,
p. 148, para. 25)) and in 1965 (Messrs Yasseen (Yearbook … 1965,
vol. I, 797th meeting, pp. 149–150, para. 20); and Tunkin (ibid., p. 150,
para. 25); see, however, the objections by Messrs de Luna (Yearbook
… 1962, vol. I, 652nd meeting, p. 148, para. 18, and 653rd meeting,
p. 160, para. 67); Gros (ibid., 652nd meeting, p. 150, paras. 47–51);
Ago (ibid., 653rd meeting, p. 157, para. 34); and, during the debate
in 1965, those of Messrs Ruda (Yearbook … 1965, vol. I, 796th meeting, p. 147, para. 55, and 797th meeting, p. 154, para. 69); and Ago
(ibid., 798th meeting, p. 161, para. 71)). To the end, Mr. Tsuruoka, the
Japanese member of the Commission, opposed subparagraph (c) and,
for that reason, he abstained in the voting on draft article 18 as a whole
(adopted by 16 votes to none with 1 abstention on 2 July 1965—ibid.,
816th meeting, p. 283, para. 42).
160
See article 31, paragraph 1, of the 1969 Vienna Convention.
161
See Buffard and Zemanek, loc. cit., pp. 320–321.
156
157
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74. This criterion has considerable merit. Notwithstanding the inevitable “margin of subjectivity”—which
is limited, however, by the general principle of good
faith—article 19 (c) is undoubtedly a useful guideline
capable of resolving most problems that arise in a reasonable manner.
(a) Meaning of the expression “object and purpose
of the treaty”
75. The preparatory work on this provision is of little
assistance in determining the meaning of the expression.162 As has been noted,163 the commentary to draft
article 16, adopted by the—usually more prolix—
Commission in 1966, is confined to a single paragraph
and does not even allude to the difficulties involved
in defining the object and purpose of the treaty, other
than very indirectly through a careful (or careless?164)
reference to draft article 17:165 “The admissibility or
otherwise of a reservation under paragraph (c) … is in
every case very much a matter of the appreciation of
the acceptability of the reservation by the other contracting States.”166
76. The discussion of subparagraph (c) in the Commission167 and subsequently at the United Nations Conference
on the Law of Treaties168 does not shed any more light on
the meaning of the expression “object and purpose of the
treaty” for the purposes of this provision, nor do the other
provisions of the 1969 Vienna Convention that use it.
77. There are seven such provisions,169 including one—
article 20, paragraph 2—concerning reservations. However, none of them defines the concept of the object and
purpose of the treaty or provides any particular “clues” for
this purpose.170 At most, one can infer that a fairly general
approach is required: it is not a question of “dissecting”
the treaty in minute detail and examining its provisions
one by one, but of extracting the “essence”, the overall
“mission” of the treaty:
(a) It is unanimously accepted that article 18 (a) of the
1969 Vienna Convention does not oblige a signatory State
to respect the treaty, but merely to refrain from rendering
Ibid., pp. 319–321.
Redgwell, “The law of reservations in respect of multilateral
conventions”, p. 7.
164
Article 20 in no way resolves the issue, which is left pending.
165
Future article 20 of the 1969 Vienna Convention.
166
Yearbook … 1966 (see footnote 18 above). The commentary to
the corresponding provision adopted in 1962 (art. 18, para. 1 (d)), is no
more forthcoming (see Yearbook … 1962 (footnote 18 above)).
167
See footnote 158 above.
168
It is significant that none of the amendments proposed to the Commission’s draft article 16—including the most radical ones—called this
principle into question. At most, the amendments by Colombia, Spain
and the United States proposed adding the concept of the “nature” of
the treaty or substituting it for that of the object (see footnote 60 above).
169
See articles 18, 20, paragraph 2, 31, paragraph 1, 33, paragraph 4,
41, paragraph 1 (b) (ii), 58, paragraph 1 (b) (ii) and 60, paragraph 3 (b).
A connection can be made with the provisions relating to the “essential
bases” or “conditions of the consent to be bound” (Reuter, ”Solidarité
…”, p. 627 (and “Le développement …”, p. 366)).
170
As Buffard and Zemanek noted (loc. cit., p. 322), the Commission’s commentaries to the draft article in 1966 are virtually silent on
the matter.
162
163

161

the treaty inoperative prior to its expression of consent to
be bound;171
(b) Article 58, paragraph 1 (b) (ii), is drafted in the
same spirit: one can assume that it is not a case of compelling respect for the treaty, the very object of this provision
being to determine the conditions in which the operation
of the treaty may be suspended, but rather of preserving
what is essential in the eyes of the Contracting Parties;
(c) Article 41, paragraph 1 (b) (ii), is also aimed at
safeguarding “the effective execution … of the treaty as a
whole*”172 in the event that it is modified between certain
of the Contracting Parties only;
(d) Likewise, article 60, paragraph 3 (b), defines a
“material breach of a treaty”, in contrast to other breaches,
as “the violation of a[n] essential*” provision; and
(e) According to articles 31, paragraph 1, and 33,
paragraph 4, the object and purpose of the treaty are supposed to clarify its overall meaning thereby facilitating its
interpretation.173
78. There is little doubt that the expression “object and
purpose of the treaty” has the same meaning in all of these
provisions: one indication of this is that Sir Humphrey Waldock, who without exaggeration can be considered to have
invented or, at any rate, overseen the advent of the law of
reservations to treaties in the 1969 Vienna Convention,
referred to them174 explicitly in order to justify the inclusion of this criterion in subparagraph (c) through a kind of
a fortiori reasoning: since “[t]he objects and purposes of
the treaty … are criteria of fundamental importance for the
interpretation … of a treaty” and since “the Commission has
proposed that a State which has signed, ratified, acceded to,
accepted or approved a treaty should, even before it comes
into force, be required to refrain from acts calculated to frustrate its objects”, it “would seem somewhat strange if a freedom to make reservations incompatible with the objects and
purposes of the treaty were to be recognized”.175 However,
this does not solve the problem: there is a criterion, a unique
and versatile criterion, but no definition of this criterion.
79. Nor does international jurisprudence enable us to
define it, even though it is in common use.176 There are,
however, some helpful hints, particularly in the ICJ advisory opinion of 1951 on Reservations to the Convention
on Genocide.177
171
See, for example, Reuter, op. cit., p. 67, who defines the obligation arising from article 18 as an obligation of conduct; and Cahier,
“L’obligation de ne pas priver un traité de son objet et de son but avant
son entrée en vigueur”, p. 31.
172
In this provision, the words “of the object and purpose”, which
are replaced by an ellipsis in the above quotation, obscure rather than
clarify the meaning.
173
See Pajzs, Csáky, Esterházy, Judgment, 1936, P.C.I.J., Series
A/B, No. 68, p. 60; see also Bastid, Les traités dans la vie internationale: conclusion et effets, p. 131, and Sur, L’interprétation en droit
international public, pp. 227–230.
174
More precisely, to (the current) articles 18 and 31.
175
Fourth report, Yearbook … 1965 (see footnote 20 above), p. 51,
para. 6.
176
Once again, see Buffard and Zemanek, loc. cit., pp. 312–319, and
footnote 181 below.
177
See footnote 19 above.
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80. The expression seems to have been used for the first
time in its current form178 in the PCIJ advisory opinion of
31 July 1930 on the Greco-Bulgarian “Communities”.179
However, it was not until 1986 in the Military and Paramilitary Activities in and against Nicaragua case,180 that
ICJ put an end to what has been described as “terminological chaos”,181 no doubt influenced by the 1969 Vienna
Convention.182
81. It is difficult, however, to infer a great deal from
this relatively abundant case law regarding the method
to be followed for determining the object and purpose
of a given treaty: ICJ often proceeds by simple affirmations183 and, when it seeks to justify its position, it does
so empirically. At most, it may be observed that the Court
has deduced the object and purpose of a treaty:
(a) From its title;184
(b) From its preamble;185
178
Buffard and Zemanek note (loc. cit., p. 315) that the expression “the aim and the scope” had already been used in Competence of
the ILO to Regulate Incidentally the Personal Work of the Employer,
Advisory Opinion, 1926, P.C.I.J., Series B, No. 13 (p. 18), in reference
to part XIII of the Treaty of Versailles. The same authors, after citing
exhaustively the relevant decisions of the Court, describe the difficulty
of establishing definitive terminology (especially in English) in the
Court’s case law (ibid., pp. 315–316).
179
Greco-Bulgarian “Communities”, Advisory Opinion, 1930,
P.C.I.J., Series B, No. 17, p. 21. The terms are inverted, however: the
Court bases itself on “the aim and object” of the Greco-Bulgarian Convention of 27 November 1919.
180
Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Merits, Judgment, I.C.J.
Reports 1986, pp. 136–137, paras. 271–273, p. 138, para. 275, and
p. 140, para. 280.
181
Buffard and Zemanek, loc. cit., p. 316.
182
Henceforth, the terminology used by the Court seems to have
been firmly established, see Border and Transborder Armed Actions
(Nicaragua v. Honduras), Jurisdiction and Admissibility, Judgment,
I.C.J. Reports 1988, p. 89, para. 46; Maritime Delimitation in the Area
between Greenland and Jan Mayen, Judgment, I.C.J. Reports 1993,
pp. 49–50, paras. 25 and 27; Territorial Dispute (Libyan Arab Jamahiriya/Chad), Judgment, I.C.J. Reports 1994, p. 25, para. 52; Oil Platforms (Islamic Republic of Iran v. United States of America), Judgment,
I.C.J. Reports 1996, p. 813–814, paras. 27–28; Gabčikovo-Nagymaros
Project (Hungary/Slovakia), Judgment, I.C.J. Reports 1997, p. 64,
para. 104, and p. 67, para. 110; Land and Maritime Boundary between
Cameroon and Nigeria (Cameroon v. Nigeria), Preliminary Objections,
Judgment, I.C.J. Reports 1998, p. 318, para. 98; Kasikili/Sedudu Island
(Botswana/Namibia), Judgment, I.C.J. Reports 1999, pp. 1072–1073,
para. 43; LaGrand (Germany v. United States of America), Judgment,
I.C.J. Reports 2001, pp. 502–503, para. 102; Sovereignty over Pulau
Ligitan and Pulau Sipadan (Indonesia/Malaysia), Judgment, I.C.J.
Reports 2002, p. 652, para. 51; Avena and Other Mexican Nationals
(Mexico v. United States of America), Judgment, I.C.J. Reports 2004,
p. 48, para. 85; Legality of Use of Force (Serbia and Montenegro v.
Belgium), Preliminary Objections, ibid., p. 319, para. 102; and Legal
Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, ibid., p. 179, para. 109.
183
See, for example, Jurisdiction of the European Commission of
the Danube, Advisory Opinion, 1927, P.C.I.J., Series B, No. 14, p. 64:
“It is obvious that the object of the Treaty of Paris [of 1856] … has
been to assure freedom of navigation”; International Status of South
West Africa, Advisory Opinion, I.C.J. Reports 1950, pp. 136–137,
and the judgments of 1993, 1997, 1998, 2001 and 2004 cited above
(footnote 182).
184
See Certain Norwegian Loans, Judgment, I.C.J. Reports 1957,
p. 24; but also the judgment of 1986 cited in footnote 180 above, and
that of 1996 cited in footnote 181 above.
185
See Greco-Bulgarian “Communities” (footnote 179 above),
p. 19; Rights of Nationals of the United States of America in
Morocco, Judgment, I.C.J. Reports 1952, p. 196; I.C.J. Reports 1986

(c) From an article placed at the beginning of the treaty
that “must be regarded as fixing an objective, in the light
of which the other treaty provisions are to be interpreted
and applied”;186
(d) From an article of the treaty that demonstrates “the
major concern of each contracting party”187 when it concluded the treaty;
(e) From the preparatory work on the treaty;188 and
(f) From its overall framework.189
It is difficult, however, to regard this as a “method” properly speaking: these disparate elements are taken into consideration, sometimes separately, sometimes together, and
the Court forms a “general impression”, in which intuition and subjectivity inevitably play a large part.190
82. It has been asked whether, in order to get around
the difficulties resulting from such uncertainty, there is
a need to delink the concept of the “object and purpose
of the treaty” by looking first for the object and then for
the purpose. For example, during the discussion of draft
article 55 concerning the rule of pacta sunt servanda,
Mr. Reuter emphasized that “the object of an obligation
was one thing and its purpose was another”.191 As has
been noted, the distinction is common in French (or francophone) doctrine,192 while it provokes scepticism among
authors trained in the English or German systems.193
83. However, one (French) author has shown convincingly that “the question cannot be settled by reference to
international jurisprudence”,194 particularly since neither
the object—defined as the actual content of the treaty195—
still less the purpose—the outcome sought196—remains
immutable over time, as the theory of emergent purpose
(footnote 180 above), p. 138, para. 275; I.C.J. Reports 1994 and; I.C.J.
Reports 2002 (footnote 182 above); see also the dissenting opinion of
Judge Anzilotti appended to Interpretation of the Convention of 1919
concerning Employment of Women during the Night, Advisory Opinion,
1932, P.C.I.J., Series A/B, No. 50, p. 385.
186
I.C.J. Reports 1996 (see footnote 182 above), p. 814, para. 28.
187
I.C.J. Reports 1999 (see footnote 182 above), p. 1073, para. 43.
188
Often, as a way of confirming an interpretation based on the text
itself; see I.C.J. Reports 1994, pp. 27–28, paras. 55–56, I.C.J. Reports
1999, p. 1074, para. 46, and I.C.J. Reports 2004, p. 179, para. 109
(footnote 182 above); see also the dissenting opinion of Judge Anzilotti
cited above in footnote 185, pp. 388–389. In its advisory opinion of
28 May 1951 on Reservations to the Convention on Genocide, ICJ
gives some weight to the “origins” of the Convention (I.C.J. Reports
1951 (footnote 19 above), p. 23).
189
See Competence of the ILO to Regulate Incidentally the Personal Work of the Employer (footnote 178 above), Greco-Bulgarian
“Communities” (footnote 179 above), p. 20; I.C.J. Reports 1996, p. 813,
para. 27, and I.C.J. Reports 2002, p. 652, para. 51 (footnote 182 above).
190
“One could just as well believe that it was simply by intuition”
(Buffard and Zemanek, loc. cit., p. 319).
191
Yearbook … 1964, vol. I, 726th meeting, p. 26, para. 77. Elsewhere, however, the same author manifests a certain scepticism regarding the utility of the distinction (see “Solidarité …”, p. 628, and Le
développement …, pp. 366–367).
192
See Buffard and Zemanek, loc. cit., pp. 325–327.
193
Ibid., pp. 322–325 and 327–328.
194
Teboul, loc. cit., p. 696.
195
See, for example, Jacqué, Éléments pour une théorie de l’acte
juridique en droit international public, p. 142: “The object of an act
resides in the rights and obligations to which it gives rise.”
196
Ibid.
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advanced by Fitzmaurice clearly demonstrates: “[T]he
notion of object or [and?] purpose is itself not a fixed and
static one, but is liable to change, or rather develop as
experience is gained in the operation and working of the
convention.”197
84. Thus, it is hardly surprising that the attempts made in
scholarly writing to define a general method for determining
the object and purpose of the treaty have proved to be disappointing. The most convincing method, devised by Buffard
and Zemanek, would involve a two-stage process: in the first
stage, one would have “recourse to the title, preamble and, if
available, programmatic articles of the treaty”;198 in the second stage, the conclusion thus reached prima facie would
have to be tested in the light of the text of the treaty.199 However, the application of this apparently logical method200 to
concrete situations turns out to be rather unconvincing: the
authors admit that they are unable to determine objectively
and simply the object and purpose of four out of five treaties
or groups of treaties used to illustrate their method201 and
conclude that the concept indeed remains an “enigma”.202
85. Other scholarly attempts are scarcely more convincing, despite the fact that their authors are less modest and
are often categorical in defining the object and purpose of
the treaty studied. Admittedly, they are often dealing with
human rights conventions, which lend themselves easily
to conclusions influenced by ideologically oriented positions, one symptom of which is the insistence that all the
substantive provisions of such treaties reflect their object
and purpose (which, taken to its logical extreme, is tantamount to precluding any reservation from being valid).203
86. Given the great variety of situations and their susceptibility to change over time,204 it would appear to be
impossible to devise a single set of methods for determin197
“The law and procedure of the International Court of Justice
1951–4: treaty interpretation and other treaty points”, p. 208. See also
Teboul, loc. cit., p. 697, and Schabas, “Reservations to the Convention
on the Rights of the Child”.
198
Loc. cit., p. 333.
199
Ibid.
200
Although it does reverse the order stipulated in article 31 of the
1969 Vienna Convention, under which the “terms of the treaty” are the
starting point for any interpretation. See also Inter-American Court of
Human Rights, Restrictions to the death penalty (arts. 4 (2) and 4 (4),
American Convention on Human Rights), Advisory Opinion OC–3/83
of 8 September 1983, Series A, No. 3, p. 77, para. 50.
201
The five treaties considered are the Charter of the United Nations,
the Vienna Convention on Diplomatic Relations, the 1969 Vienna Convention, the general human rights conventions and the Convention on
the Elimination of All Forms of Discrimination against Women and the
other human rights conventions dealing with specific rights; the method
proposed proves convincing only in the latter instance (Buffard and
Zemanek, loc. cit., pp. 334–342).
202
See paragraph 72 above.
203
For a critique of this extreme view, see Schabas, “Reservations
to the Convention …”, pp. 476–477, and “Invalid reservations to the
International Covenant on Civil and Political Rights: is the United
States still a party?”, pp. 291–293. On the position of the Human Rights
Committee, see paragraph 100 below.
204
See paragraph 83 above. The question could also be raised
whether the cumulative weight of separate reservations, each of which,
taken alone, would be admissible, might not ultimately result in their
incompatibility with the object and purpose of the treaty (see Clark,
“The Vienna Convention reservations regime and the Convention on
Discrimination against Women”, p. 314; and Cook, “Reservations to
the Convention on the Elimination of All Forms of Discrimination
against Women”, pp. 706–707).
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ing the object and purpose of a treaty, and admittedly a
certain amount of subjectivity is inevitable—however,
that is not uncommon in law in general and international
law in particular. The basic problem is one of interpretation: mutatis mutandis, the “[g]eneral rule of interpretation” set forth in article 31 of the 1969 Vienna Convention
and the “supplementary means of interpretation” set forth
in article 32 are applicable when seeking to determine the
object and purpose of a treaty.205
87. That conclusion, of course, is to some extent
tautological,206 since article 31, paragraph 1, of the 1969
Vienna Convention reads:
A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context
and in the light of its object and purpose.*

However, the above provision actually relates to the interpretation of a specific clause of the treaty,207 and just as
“[t]he objects and purposes of the treaty … are criteria
of fundamental importance for the interpretation … of
a treaty”,208 so, when it is a question of determining the
object and purpose of a treaty as a whole, the treaty must
be interpreted in good faith, in its entirety, in accordance
with the ordinary meaning to be given to the terms of the
treaty in their context, including the preamble, taking
into account practice209 and, when appropriate, the preparatory work of the treaty and the “circumstances of its
conclusion”.210
88. As Mr. Ago argued during the debate in the Commission on draft article 17 (article 19 of the 1969 Vienna
Convention):
The question of the admissibility of reservations could only be determined by reference to the terms of the treaty as a whole. As a rule it was
possible to draw a distinction between the essential clauses of a treaty,
which normally did not admit of reservations, and the less important
clauses, for which reservations were possible.211

These are the two fundamental elements: the object and
purpose can only be determined by an examination of
the treaty as a whole;212 and, on that basis, reservations
205
See the advisory opinion of the Inter-American Court of Human
Rights concerning restrictions to the death penalty (footnote 200
above), pp. 84–85, para. 63; see also Sucharipa-Behrmann, “The legal
effects of reservations to multilateral treaties”, p. 76. While showing
that it was aware that the rules on interpretation of treaties could be
directly transposed to unilateral statements formulated by the parties
concerning a treaty (reservations and interpretative declarations), the
Commission recognized that those rules constituted useful guidelines in
that regard (see draft guideline 1.3.1 (Method of implementation of the
distinction between reservations and interpretative declarations), and
the commentary to it, Yearbook … 1999, vol. II (Part Two), pp. 107–
109). This is true a fortiori when the aim is to assess the compatibility
of a reservation with the object and purpose of the treaty itself.
206
See Schabas, “Reservations to human rights treaties …”, p. 48.
207
As paragraph 2 of the article makes clear, by defining context as
the text “including its preamble and annexes”.
208
Sir Humphrey Waldock in his fourth report on the law of treaties, Yearbook … 1965 (see footnote 20 above), p. 51, para. 6; see also
paragraph 78 above.
209
See article 31, paragraph 3.
210
Art. 32.
211
Yearbook … 1962, vol. I, 651st meeting, p. 141, para. 35.
212
What is involved is to examine whether the reservation is compatible
“with the general tenor” of the treaty (Mr. Bartoš, ibid., p. 142, para. 40).
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to the “essential”213 clauses, and only to such clauses, are
rejected.
89. In other words, it is the “effectiveness”,214 the “raison d’être”215 of the treaty, its “substance” 216 that is to be
preserved. “It implies a distinction between all obligations
in the treaty and the core obligations that are the treaty’s
raison d’être.”217 This should be reflected in a draft guideline 3.1.5, worded as follows:
“3.1.5

Definition of the object and purpose of the treaty

“For the purpose of assessing the validity of reservations, the object and purpose of the treaty means the
essential provisions of the treaty, which constitute its raison d’être.”
90. As to the method to be followed in each specific
case to determine the object and purpose of the treaty, it
is by no means easy to put together in a single formula
all the elements to be taken into account. Such a process
undoubtedly requires more “esprit de finesse” than “esprit
de géométrie”,218 like any act of interpretation, for that
matter, in which category the process falls.219
91. However, while the very general guidelines indicated above will, to be sure, not resolve all problems, they
can certainly contribute to a solution if they are applied in
good faith and with a little common sense, and it would
appear to be legitimate to transpose the principles in articles 31–32 of the 1969 and 1986 Vienna Conventions
applicable to the interpretation of treaties and adapt them
to the determination of the object and purpose of a treaty.
For that purpose, a draft guideline 3.1.6 might be worded
as follows:
“3.1.6 Determination of the object and purpose of the
treaty
“1. In order to determine the object and purpose of
the treaty, the treaty as a whole must be interpreted in
good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context.
“2. For that purpose, the context includes the preamble and annexes. Recourse may also be had in particular,
to the preparatory work of the treaty and the circumstances
213
And not those that “related to detail only” (Mr. Paredes, ibid.,
p. 146, para. 90).
214
See European Court of Human Rights, Series A: Judgments and
Decisions, vol. 310, case of Loizidou v. Turkey (Preliminary Objections), judgment of 23 March 1995, p. 27, para. 75: acceptance of separate regimes of enforcement of the European Convention on Human
Rights “would … diminish the effectiveness of the Convention as a
constitutional instrument of European public order (ordre public)”.
215
I.C.J. Reports 1951 (see footnote 19 above), p. 21: “none of the
contracting parties is entitled to frustrate or impair … the purpose and
raison d’être of the convention”.
216
Statement by France, Official Records of the General Assembly,
Eleventh Session, Third Committee, 703rd meeting, quoted in Kiss,
Répertoire de la pratique française en matière de droit international
public, p. 277, No. 552.
217
Lijnzaad, op. cit., p. 83; see also page 59, and Sucharipa-Behrmann, loc. cit., p. 76.
218
Pascal, Pensées, p. 1091.
219
See paragraphs 89–90 above.

of its conclusion, and to the title of the treaty and, where
appropriate, the articles that determine its basic structure
[and the subsequent practice of the parties].”
92. The phrase in square brackets echoes the discussion referred to in paragraph 83 above concerning the
possibility that the object and purpose of the treaty will
evolve over time. But it remains to be decided whether it
is preferable to include the phrase in the wording of the
draft guideline itself or merely to raise the point in the
commentary.
(b) Application of the criterion
93. In some cases, the application of these methodological guidelines raises no problems. It is obvious that a reservation to the Convention on the Prevention and Punishment of the Crime of Genocide by which a State sought
to reserve the right to commit some of the prohibited acts
in its territory or in certain parts thereof would be incompatible with the object and purpose of the Convention.220
Thus, for example, Germany and a number of other European countries presented the following arguments in support of their objections to a reservation formulated by
Viet Nam to the United Nations Convention against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances:
The reservation made in respect of article 6 is contrary to the principle “aut dedere aut iudicare” which provides that offences are brought
before the court or that extradition is granted to the requesting States.
The Government of the Federal Republic of Germany is therefore
of the opinion that the reservation jeopardizes the intention of the
Convention, as stated in article 2, paragraph 1, to promote cooperation
among the parties so that they may address more effectively the international dimension of illicit drug trafficking.
The reservation may also raise doubts as to the commitment of the
Government of the Socialist Republic of Viet Nam to comply with fundamental provisions of the Convention.221
220
The question is particularly relevant with regard to the scope of
the infamous “colonial clause” in article XII of the Convention, a clause
contested with some justification by the Soviet bloc countries, which
had made reservations to it (United Nations, Multilateral Treaties
Deposited with the Secretary-General: Status as at 31 December 2004
(United Nations publication, Sales No. E.05.V.3), vol. I, pp. 126–134);
although the focus here is on the validity of that quasi-reservation
clause, it does raise the question of the validity of objections to such
reservations.
221
United Nations, Multilateral Treaties … (see footnote 220
above), p. 448; in the same vein see also the objections of Belgium,
Denmark, Greece, Ireland, Italy, the Netherlands, Portugal, Spain, Sweden and the United Kingdom and the less explicitly justified objections
of Austria and France, ibid., pp. 448–450. See also the objection of
Norway and the less explicit objections of Germany and Sweden to
the Tunisian declaration concerning the application of the Convention
on the reduction of statelessness, ibid., pp. 382–383. Another significant example is provided by the declaration of Pakistan concerning the
International Convention for the Suppression of Terrorist Bombings,
which excluded from the application of the Convention “struggles,
including armed struggle, for the realization of the right of self-determination launched against any alien or foreign occupation or domination, in accordance with the rules of international law”, ibid., vol. II,
p. 132. A number of States considered that “declaration” to be contrary
to the object and purpose of the Convention, which is “the suppression
of terrorist bombings, irrespective of where they take place and of who
carries them out” (ibid., p. 134); see the objections of Australia, Austria,
Canada, Denmark, Finland, France, Germany, India, Italy, Japan (with
a particular clear statement of reasons), the Netherlands, New Zealand,
Norway, Spain, Sweden, the United Kingdom and the United States,
ibid., pp. 134–139. Similarly, Finland justified its objection to the reservation made by Yemen to article 5 of the International Convention
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94. It can also happen that the prohibited reservation
relates to less central provisions, but is nonetheless contrary to the object and purpose of the treaty because it
makes its implementation impossible. That is the rationale behind the wariness the 1969 Vienna Convention displays towards reservations to constituent instruments of
international organizations.222 For example, the German
Democratic Republic, when ratifying the Convention
against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, declared that it would only bear
its share of the expenses of the Committee against Torture for activities for which it recognized that the Committee had competence.223 Luxembourg objected to that
“declaration” (which was actually a reservation), arguing,
correctly, that the effect “would be to inhibit activities of
the Committee in a manner incompatible with the purpose
and the goal of the Convention”.224
95. It is clearly impossible to draw up an exhaustive list
of the potential problems that may arise concerning the
compatibility of a reservation with the object and purpose
of the treaty. However, it is also clear that reservations
to certain categories of treaties or treaty provisions or
reservations having certain specific characteristics raise
particular problems that should be examined, one by one,
in an attempt to develop guidelines that would be helpful to States in formulating reservations of that kind or in
responding to them knowledgeably. In that regard, it will
be useful to examine:
• Reservations to dispute settlement clauses and
clauses concerning the monitoring of the implementation of the treaty
• Reservations to general human rights treaties
• Reservations concerning the application of domestic law
• Reservations that are vague and general
• Reservations to provisions that express customary
norms
• Reservations to provisions that express jus cogens
rules or non-derogable rights.
(i) Reservations to clauses concerning dispute settlement
and the monitoring of the implementation of the treaty
96. In his first report on the law of treaties, Fitzmaurice categorically stated: “It is considered inadmissible
on the Elimination of All Forms of Racial Discrimination by the argument that “provisions prohibiting racial discrimination in the granting
of such fundamental political rights and civil liberties as the right to
participate in public life, to marry and choose a spouse, to inherit and
to enjoy freedom of thought, conscience and religion are central in a
convention against racial discrimination” (ibid., vol. I, p. 145).
222
See article 20, paragraph 3: “When a treaty is a constituent
instrument of an international organization and unless it otherwise provides, a reservation requires the acceptance of the competent organ of
that organization.”
223
See United Nations, Multilateral Treaties … (footnote 220
above), p. 297, note 7; see also Edwards Jr., “Reservations to treaties”,
pp. 391–393 and 400–401.
224
United Nations, Multilateral Treaties … (footnote 220 above),
p. 297. Fifteen other States raised objections on the same grounds.
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that there should be parties to a treaty who are not bound
by an obligation for the settlement of disputes arising under it, if this is binding on other parties.”225 This
position, obviously inspired by the cold-war debate on
reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide, is too sweeping;
moreover, it was rejected by ICJ, which, in its orders
of 2 June 1999 in response to Yugoslavia’s requests for
the indication of provisional measures against Spain and
against the United States in the cases concerning Legality of Use of Force, clearly recognized the validity of
the reservations made by those two States to article IX
of the Convention, which gives the Court jurisdiction
to hear all disputes relating to the Convention,226 even
though some of the parties thought that such reservations were not compatible with the object and purpose of
the Convention.227 In its order on a request for the indication of provisional measures in the case concerning
Armed Activities on the Territory of the Congo, the Court
came to the same conclusion with regard to the reservation of Rwanda to the same provision, stating that “that
reservation does not bear on the substance of the law,
but only on the Court’s jurisdiction” and that “it therefore does not appear contrary to the object and purpose
of the Convention”.228 This conclusion is corroborated
by the very common nature of such reservations and the
erratic practice followed in the objections to them.229 On
the other hand, it is self-evident that, if the commitment
to obligatory dispute settlement is precisely the purpose
of the treaty, a reservation excluding such settlement
would, of course, be contrary to the object and purpose
of the treaty.
225
Yearbook … 1956 (see footnote 22 above), p. 127, para. 96; that
was the purpose of draft article 37, paragraph 4, which the Special Rapporteur was proposing (ibid., p. 115).
226
Legality of Use of Force (Yugoslavia v. Spain) and (Yugoslavia v. United States of America), Provisional Measures, Orders of
2 June 1999, I.C.J. Reports 1999, p. 772, paras. 29–33, and pp. 923–
924, paras. 21–25, respectively.
227
See United Nations, Multilateral Treaties … (footnote 220
above), pp. 129–130 (see in particular the clear objections to that effect
of Brazil, China, Mexico and the Netherlands).
228
Armed Activities on the Territory of the Congo (New Application: 2002) (Democratic Republic of the Congo v. Rwanda), Provisional Measures, Order of 10 July 2002, I.C.J. Reports 2002, p. 246,
para. 72.
229
On this point see Riquelme Cortado, op. cit., pp. 192–202. As
it happens, objections to reservations to dispute settlement clauses
are rare. Apart from the objections raised to reservations to article IX of the Convention on Genocide, however, see the objections
formulated by several States to the reservations to article 66 of the
1969 Vienna Convention, in particular the objections of Canada,
Egypt, Germany, Japan, the Netherlands (“provisions regarding the
settlement of disputes, as laid down in Article 66 of the Convention,
are an important part of the Convention and … cannot be separated
from the substantive rules with which they are connected” (United
Nations, Multilateral Treaties … (footnote 220 above), vol. II,
p. 358)), New Zealand, Sweden (espousing essentially the same
position as the United Kingdom (ibid., p. 359)), the United Kingdom
(“These provisions are inextricably linked with the provisions of
Part V to which they relate. Their inclusion was the basis on which
those parts of Part V which represent progressive development of
international law were accepted by the Vienna Conference” (ibid.,
p. 360)) and the United States (which argued that the reservation
of the Syrian Arab Republic “is incompatible with the object and
purpose of the Convention and undermines the principle of impartial
settlement of disputes concerning the invalidity, termination, and
suspension of the operation of treaties, which was the subject of
extensive negotiation at the Vienna Conference” (ibid., p. 361); see
also paragraph 126 below.
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97. According to the Human Rights Committee, the
same holds for reservations to the International Covenant
on Civil and Political Rights relating to guarantees of its
implementation:
These guarantees provide the necessary framework for securing the
rights in the Covenant and are thus essential to its object and purpose
… The Covenant … envisages, for the better attainment of its stated
objectives, a monitoring role for the Committee. Reservations that
purport to evade that essential element in the design of the Covenant,
which is … directed to securing the enjoyment of the rights, are …
incompatible with its object and purpose. A State may not reserve the
right not to present a report and have it considered by the Committee.
The Committee’s role under the Covenant, whether under article 40
or under the Optional Protocols, necessarily entails interpreting the
provisions of the Covenant and the development of a jurisprudence.
Accordingly, a reservation that rejects the Committee’s competence to
interpret the requirements of any provisions of the Covenant would also
be contrary to the object and purpose of that treaty.230

With respect to the Optional Protocol to the above-mentioned Covenant, the Committee adds:
A reservation cannot be made to the Covenant through the vehicle of
the Optional Protocol but such a reservation would operate to ensure
that the State’s compliance with that obligation may not be tested by the
Committee under the first Optional Protocol. And because the object
and purpose of the first Optional Protocol is to allow the rights obligatory for a State under the Covenant to be tested before the Committee,
a reservation that seeks to preclude this would be contrary to the object
and purpose of the first Optional Protocol, even if not of the Covenant.
A reservation to a substantive obligation made for the first time under
the first Optional Protocol would seem to reflect an intention by the
State concerned to prevent the Committee from expressing its views
relating to a particular article of the Covenant in an individual case.231

Based on this reasoning, the Committee, in the Rawle
Kennedy case, held that a reservation made by Trinidad
and Tobago excluding the Committee’s competence to
consider communications relating to a prisoner under sentence of death was not valid.232
98. The European Court of Human Rights took a position that was just as extreme. In the Loizidou case, the
Court concluded from an analysis of the object and purpose of the European Convention on Human Rights “that
States could not qualify their acceptance of the optional
clauses thereby effectively excluding areas of their law
and practice within their ‘jurisdiction’ from supervision
by the Convention institutions”233 and that any restriction
230
Official Records of the General Assembly, Fiftieth Session, Supplement No. 40 (A/50/40), vol. I, annex V, general comment No. 24,
para. 11; see also Reservations to human rights treaties: final working paper submitted by Françoise Hampson (E/CN.4/Sub.2/2004/42),
para. 55.
231
A/50/40 (see footnote 229 above), para. 3. In the following
paragraph, the Committee “considers that reservations relating to the
required procedures under the first Optional Protocol would not be
compatible with its object and purpose”.
232
Official Records of the General Assembly, Fifty-fifth Session,
Supplement No. 40 (A/55/40), vol. II, annex XI A, communication
No. 845/1999, Kennedy v. Trinidad and Tobago, para. 6.7. To justify
its reservation Trinidad and Tobago argued that it accepted “the principle that States cannot use the Optional Protocol as a vehicle to enter
reservations to the International Covenant on Civil and Political Rights
itself, [but it] stresses that its Reservation to the Optional Protocol in
no way detracts from its obligations and engagements under the Covenant” (United Nations, Multilateral Treaties … (footnote 220 above),
p. 227). Seven States reacted with objections to the reservation, before
Trinidad and Tobago finally denounced the Protocol as a whole.
233
European Court of Human Rights (see footnote 214 above),
p. 28, para. 77.

of its competence ratione loci or ratione materiae was
incompatible with the nature of the Convention.234
99. Some general lessons can be drawn from the foregoing analysis and embodied in a draft guideline 3.1.13:
“3.1.13 Reservations to treaty clauses concerning
dispute settlement or the monitoring of the implementation of the treaty
“A reservation to a treaty clause concerning dispute
settlement or the monitoring of the implementation of the
treaty is not, in itself, incompatible with the object and
purpose of the treaty, unless:
“(a) The provision to which the reservation relates
constitutes the raison d’être of the treaty; or
“(b) The reservation has the effect of excluding its
author from a dispute settlement or treaty implementation monitoring mechanism with respect to a treaty
provision that the author has previously accepted, if the
very purpose of the treaty is to put such a mechanism
into effect.”
(ii) Reservations to general human rights treaties
100. It is also in the area of human rights that the liveliest debates have taken place, particularly over reservations made to general treaties such as the European Convention on Human Rights, the American Convention on
Human Rights: “Pact of San José, Costa Rica” and the
African Charter on Human and Peoples’ Rights or the
International Covenants on Economic, Social and Cultural Rights and on Civil and Political Rights. In the case
of the latter, the Human Rights Committee stated in its
famous (and debatable) general comment No. 24 that:
In an instrument which articulates very many civil and political
rights, each of the many articles, and indeed their interplay, secures the
objectives of the Covenant. The object and purpose of the Covenant is
to create legally binding standards for human rights by defining certain
civil and political rights and placing them in a framework of obligations
which are legally binding for those States which ratify; and to provide
an efficacious supervisory machinery for the obligations undertaken.235

Taken literally, this position would render invalid any
general reservation bearing on any one of the rights protected by the Covenant.236 That is not, however, the position of States parties which have not systematically for234
Ibid., pp. 26–30, paras. 70–89; see in particular paragraph 79.
See also application No. 48787/99, Ilie Ilaşcu and Others v. Moldova
and the Russian Federation, European Court of Human Rights, Grand
Chamber decision of 4 July 2001 (unreported).
235
General comment No. 24 (see footnote 230 above), para. 7. See
also E/CN.4/Sub.2/2004/42, para. 50.
236
Some authors have maintained that the reservations regime is
completely incompatible with human rights. See Imbert, “Reservations
and human rights …”, p. 28, who does not share this radical view; Coccia, loc. cit., p. 16; Anand, “Reservations to multilateral conventions”,
p. 88; Imbert, op. cit., p. 249; and Schabas, “Reservations to human
rights treaties …”, p. 41. See also the commentaries on Human Rights
Committee general comment No. 24, by Baylis, “General comment
24: confronting the problem of reservations to human rights treaties”;
Redgwell, “Reservations to treaties and Human Rights Committee
general comment No. 24 (52)”; Higgins, “Introduction”, pp. xvii–xxix;
and Korkelia, “New challenges to the regime of reservations under the
International Covenant on Civil and Political Rights”.
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mulated objections to reservations of this type,237 and the
Committee itself does not go that far because, in the paragraphs following the statement of its position of principle,
it sets out in greater detail the criteria it uses to assess
whether reservations are compatible with the object and
purpose of the Covenant:238 it does not follow that, by its
very nature, a general reservation bearing on one of the
protected rights would be invalid as such.239
101. Likewise, in the case of the Convention on the
rights of the child, a great many reservations have been
made to the provisions concerning adoption.240 As has
been noted by an author hardly to be suspected of “antihuman-rightism”: “It would be difficult to conclude that
this issue is so fundamental to the Convention as to render
such reservations contrary to its object and purpose.”241
102. Given the wide range of practice in the matter, the
Special Rapporteur believes that draft guideline 3.1.12 on
this delicate issue should be drafted in a flexible way to
allow sufficient leeway for interpretation. It could read as
follows:
“3.1.12 Reservations to general human rights treaties
“To assess the compatibility of a reservation with the
object and purpose of a general treaty for the protection
of human rights, account should be taken of the indivisibility of the rights set out therein, the importance that the
right which is the subject of the reservation has within the
general architecture of the treaty, and the seriousness of
the impact the reservation has upon it.”
(iii) Reservations relating to the application of domestic
law
103. Another question frequently arises, and does so not
only in the area of human rights: can a State formulate
a reservation in order to safeguard the application of its
domestic law?242 Here again, a nuanced response is essential and it is certainly not possible to respond categorically
in the negative, as would seem to be suggested by certain
objections to reservations of this type. For instance, sev237
See, for example, the reservation of Malta to article 13 (on the
conditions for the expulsion of aliens), to which no objection has been
entered (United Nations, Multilateral Treaties … (footnote 220 above),
p. 180).
238
See general comment No. 24 (footnote 230 above), paras. 8–10:
these criteria, beyond that of the compatibility of a reservation with the
object and purpose of the Covenant, have to do with the customary,
peremptory or non-derogable nature of the norm in question; see also
paragraphs 116–144 below.
239
See, however, footnote 242 below.
240
Arts. 20–21. See United Nations, Multilateral Treaties … (footnote 220 above), pp. 308–309 and 312–317.
241
Schabas, “Reservations to the Convention …”, p. 480.
242
In its concluding comments in 1995 on the initial report of the
United States, the Human Rights Committee “regrets the extent of the
State party’s reservations, declarations and understandings to the Covenant. It believes that, taken together, they intended to ensure that the
United States has accepted only what is already the law of the United
States. The Committee is also particularly concerned at reservations to
article 6, paragraph 5, and article 7 of the Covenant, which it believes to
be incompatible with the object and purpose of the Covenant” (A/50/40
(see footnote 230 above), chap. VI, sect. J, para. 279). See the analysis
by Schabas, “Invalid reservations …”, and McBride, “Reservations and
the capacity to implement human rights treaties”, p. 172.
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eral States have objected to the reservation made by Canada to the Convention on environmental impact assessment in a transboundary context, on the grounds that the
reservation “render[s] compliance with the provisions of
the Convention dependent on certain norms of Canada’s
internal legislation”.243 Similarly, Finland objected to reservations made by several States to the Convention on the
rights of the child on the “general principle of treaty interpretation according to which a party may not invoke the
provisions of its internal law as justification for failure to
perform a treaty”.244
104. This ground for objection is unconvincing. Doubtless, in accordance with article 27 of the 1969 Vienna
Convention,245 no party may invoke the provisions of its
domestic law as justification for failure to apply a treaty.246
The assumption, however, is that the problem is settled, in
the sense that the provisions in question are applicable to
the reserving State; but that is precisely the issue. As has
been correctly pointed out, a State very often formulates
a reservation because the treaty imposes on it obligations
incompatible with its domestic law, which it is not in
a position to amend,247 at least initially.248 Moreover,
243
United Nations, Multilateral Treaties … (see footnote 220
above), vol. II, p. 467, objection by Spain. See also those by France,
Ireland, Luxembourg, Norway and Sweden, ibid., pp. 468–469.
244
Ibid., vol. I, p. 318. See also objections to the reservations of
Indonesia, Malaysia, Oman, Qatar and Singapore, ibid., pp. 318–319.
See also, for example, the objections of Denmark, Finland, Greece, Ireland, Mexico, Norway and Sweden to the second reservation of the
United States to the Convention on the Prevention and Punishment of
the Crime of Genocide, ibid., pp. 129–131; for the text of the reservation itself, see paragraph 112 below. See also paragraph 110 below.
245
Expressly invoked, for instance, by Estonia and the Netherlands
to support their objections to this same reservation by the United States,
ibid., p. 130.
246
In the words of article 27: “A party may not invoke the provisions
of its internal law as justification for its failure to perform a treaty. This
rule is without prejudice to article 46” (which has to do with imperfect ratifications). The rule set out in article 26 of the Convention concerns treaties in force; whereas, by definition, a reservation purports to
exclude or to modify the legal effect of the provision in question in its
application to the author of the reservation.
247
See Schabas, “Reservations to the Convention …”, pp. 479–480,
and “Reservations to human rights treaties”, p. 59.
248
Sometimes the reserving State indicates the period of time it
will need to bring its domestic law into line with the treaty (as in the
case of Estonia’s reservation to the application of article 6 (United
Nations, Treaty Series, vol. 1967, No. A–2889, p. 280), or Lithuania’s
to article 5, paragraph 3 (ibid., p. 275), of the European Convention
on Human Rights, which gave one-year time limits), or it indicates
its intention to do so (as in the case of the reservations Cyprus and
Malawi made upon accession to the Convention on the Elimination
of All Forms of Discrimination against Women, commitments which
were in fact kept—see United Nations, Multilateral Treaties … (footnote 220 above), p. 270, note 25 and p. 272, note 40; see also Indonesia’s statement upon accession to the Basel Convention on the Control
of Transboundary Movements of Hazardous Wastes and their Disposal,
ibid., vol. II, p. 457). It is also not unusual for a State to withdraw a
reservation made without any time indication after it has amended the
provisions of its national law that had prompted the reservation: as in
the case of the withdrawal by France, Ireland and the United Kingdom of several reservations to the Convention on the Elimination of
All Forms of Discrimination against Women (ibid., vol. I, pp. 270–271,
note 28, p. 271, note 32 and pp. 277–278, note 56); see further the successive partial withdrawals (1996, 1998, 1999, 2001) by Finland of its
reservation to article 6, paragraph 1, of the European Convention on
Human Rights (http://conventions.coe.int/). Such practices are laudable
and should definitely be encouraged (see guideline 2.5.3 in the Guide to
Practice and the commentary to it, Yearbook … 2003, vol. II (Part Two),
p. 76); yet they cannot be used as an argument for the invalidity of the
principle of reservations on the grounds of domestic law.
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article 64 of the European Convention on Human Rights
does not simply authorize a State party to formulate a
reservation where its internal law is not in conformity with a provision of the Convention, but restricts
even that authority exclusively to instances where “any
law … in force in its territory is not in conformity with
the provision”.249 On the other hand, this same article
expressly prohibits “[r]eservations of a general character”.
105. What matters here is that the State or international
organization formulating the reservation should not use
its domestic law250 as a cover for not actually accepting
any new international obligation, even though a treaty
would have it change its practice. While article 27 of the
1969 Vienna Convention cannot rightly be said to apply
to the case in point,251 it should nevertheless be borne in
mind that national laws are “merely facts”252 from the
standpoint of international law and that the very aim of a
treaty can be to lead States to modify them.
106. Although it might seem self-evident, it would no
doubt be appropriate to establish this clearly in a draft
guideline, 3.1.11:
“3.1.11 Reservations relating to the application of
domestic law
“A reservation by which a State or an international
organization purports to exclude or to modify the application of a provision of a treaty in order to preserve the
integrity of its domestic law may be formulated only if
it is not incompatible with the object and purpose of the
treaty.”
(iv) Vague and general reservations
107. Article 19 (c) of the 1969 Vienna Convention does
not expressly refer to such reservations. Yet a general
reservation must be deemed to be incompatible with the
object and purpose of the Convention. The object of reservations, by their very definition, is to exclude or to modify “the legal effect of certain provisions* of the treaty in
their application” (art. 2, para. 1 (d), of the Convention)
to their authors.253
See paragraph 42 above.
The Special Rapporteur considers it a given that there is a “proper
law” of international organizations which, at least as regards the point
at issue here, must, mutatis mutandis, be considered in the same light as
the domestic law of States.
251
See paragraph 104 above.
252
Certain German Interests in Polish Upper Silesia, Merits, Judgment No. 7, 1926, P.C.I.J., Series A, No. 7, p. 19; see also Conference
on Yugoslavia: Arbitration Committee, opinion No. 1 of 29 November 1991, ILM, vol. XXXI, No. 6 (November 1992), p. 1494. The
principle is confirmed in article 4 of the Commission’s draft articles
on responsibility of States for internationally wrongful acts (Yearbook
… 2001, vol. II (Part Two), p. 26).
253
See the comments of Israel on the Commission’s first draft on
the law of treaties, which caused the English text of the definition of
reservations to be brought into line with the French text by changing
the word “some” to “certain” (fourth report by Sir Humphrey Waldock,
Yearbook … 1965 (footnote 20 above), p. 15). See also Chile’s statement at the United Nations Conference on the Law of Treaties, Official
Records of the United Nations Conference on the Law of Treaties (see
footnote 31 above), 4th meeting, p. 21, para. 5: “[T]he words ‘to vary
the legal effect of certain provisions of the treaty’ (sub-paragraph (d))
meant that the reservation must state clearly what provisions it related
to. Imprecise reservations must be avoided.”
249
250

108. Thus, it cannot be maintained that the effect
of reservations could possibly be to prevent a treaty
as a whole from producing its effects. And, although
“across-the-board reservations” are common practice, they are, as specified in draft guideline 1.1.1 of
the Guide to Practice, valid only if they purport “to
exclude or modify the legal effect … of the treaty as
a whole with respect to certain specific aspects*”.254
Furthermore, it follows from the inherently consensual
nature of the law of treaties in general,255 and the law
of reservations in particular,256 that although States
are free to formulate (not to make)257 reservations, the
other parties must be entitled to react by accepting the
reservation or objecting to it. That is not the case if the
text of the reservation does not allow its scope to be
assessed.
109. Consequently, a reference to the domestic law
of the reserving State is not per se the problem—there
are indeed reservations of this kind that give rise to no
objections and have in fact not met with objections;258 the
problem lies in the frequent vagueness and generality of
the reservations referring to domestic law, which make
it impossible for the other States parties to take a position on them. That was the thinking behind an amendment submitted by Peru at the United Nations Conference on the Law of Treaties seeking to add the following
subparagraph (d) to future article 19 of the 1969 Vienna
Convention:
254
Yearbook … 1999, vol. II (Part Two), p. 93. See also the comments of Riquelme Cortado, op. cit., p. 172.
255
See Reuter, Introduction to the Law of Treaties, pp. 23–24; and
Tomuschat, loc. cit., p. 466. See also, for example, S.S. “Wimbledon”,
Judgments, 1923, P.C.I.J., Series A, No. 1, p. 25, and I.C.J. Reports
1950 (footnote 183 above), p. 139.
256
ICJ specified in this connection in its advisory opinion of 1951 on
Reservations to the Convention on Genocide that: “It is well established
that in its treaty relations a State cannot be bound without its consent,
and that consequently no reservation can be effective against any State
without its agreement thereto” (I.C.J. Reports 1951 (see footnote 19
above), p. 21). The authors of the joint dissenting opinion accompanying the advisory opinion express this idea still more strongly: “The
consent of the parties is the basis of treaty obligations. The law governing reservations is only a particular application of this fundamental
principle, whether the consent of the parties to a reservation is given in
advance of the proposal of the reservation or at the same time or later”
(pp. 31–32). See also the decision of 30 June 1977 in the English Channel case (footnote 90 above), pp. 41–42, paras. 60–61; and Bishop Jr.,
loc. cit., p. 255.
257
See paragraph 14 above.
258
See, for example, Mozambique’s reservation to the International
Convention against the Taking of Hostages, United Nations, Multilateral Treaties … (footnote 220 above), vol. II, p. 112 (a reservation
regarding the extradition of Mozambican nationals that reappears in
connection with other treaties such as, for example, the International
Convention for the Suppression of the Financing of Terrorism, ibid.,
p. 163); the reservations by Guatemala and the Philippines to the
Convention on Consent to Marriage, Minimum Age for Marriage and
Registration of Marriages, ibid., p. 93; or the reservations by Colombia (made upon signature), the Islamic Republic of Iran and the Netherlands (though very vague) to the United Nations Convention against
Illicit Traffic in Narcotic Drugs and Psychotropic Substances, ibid.,
vol. I, pp. 444–446. France’s reservation to article 15, paragraph 1,
of the European Convention on Human Rights has given rise to more
discussion: see Questiaux, “La Convention européenne des droits de
l’homme et l’article 16 de la Constitution du 4 october 1958”; Pellet,
“La ratification par la France de la Convention européenne des droits
de l’homme”, pp. 1358–1365; and Coussirat-Coustère, “La réserve
française à l’article 15 de la Convention européenne des droits de
l’homme”.
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The reservation renders the treaty inoperative by making its application subject, in a general and indeterminate manner, to national law.259

110. Finland’s objections to the reservations of several
States parties to the Convention on the rights of the child
are certainly more solidly reasoned on that ground than by a
reference to article 27 of the 1969 Vienna Convention;260 for
instance, in response to the reservation by Malaysia, which
had accepted a number of the provisions of the Convention
on the rights of the child “only if they are in conformity
with the Constitution, national laws and national policies
of the Government of Malaysia”,261 Finland considered that
the “broad nature” of that reservation left “open to what
extent Malaysia commits itself to the Convention and to
the fulfilment of its obligations under the Convention”.262
Thailand’s interpretative declaration to the effect that it
“does not interpret and apply the provisions of this Convention [International Convention on the Elimination of
All Forms of Racial Discrimination] as imposing upon the
Kingdom of Thailand any obligation beyond the confines
of [its] Constitution and [its] laws”263 also prompted an
objection on the part of Sweden that, in so doing, Thailand
was making “the application of the Convention … subject
to a general reservation referring to the confines of national
legislation, without specifying its contents”.264
111. The so-called “sharia reservation”265 gives rise
to the same objection, a case in point being the reserva259
A/CONF.39/14 (see footnote 28 above), p. 134, para. 177 (vi); see
the explanations of the representative of Peru, Official Records of the
United Nations Conference on the Law of Treaties, 21st meeting (footnote 31 above), p. 109, para. 25. The amendment was rejected by 44
votes to 16 with 26 abstentions (ibid., 25th meeting, p. 135, para. 26); a
reading of the debate gives little explanation for the rejection: no doubt
a number of delegations, like Italy, “considered it unnecessary to state
that case expressly, since it was a case of reservations incompatible
with the object of the treaty” (ibid., 22nd meeting, p. 120, para. 75);
along these same lines, see Szafarz, loc. cit., p. 302.
260
See paragraph 103 above. Similarly, the reason given by the
Netherlands and the United Kingdom in support of their objections to
the second United States reservation to the Convention on the Prevention and Punishment of the Crime of Genocide, namely, that it created
“uncertainty as to the extent of the obligations the Government of the
United States of America is prepared to assume with regard to the
Convention” (United Nations, Multilateral Treaties … (footnote 220
above), pp. 130–131) is more convincing than the argument based on
an invocation of domestic law (see footnotes 245–246 above).
261
Ibid., p. 313.
262
Ibid., p. 318. See also the objections by Finland and several other
States parties to comparable reservations by several other States, ibid.,
pp. 318–322.
263
Ibid., p. 142.
264
Ibid., p. 148. See the Norwegian and Swedish objections of 15
March and 14 December 1999, which follow the same line of thinking with regard to Bangladesh’s reservation to the Convention on the
Political Rights of Women, in ibid., vol. II, pp. 85–86, or the objections
by Finland to a reservation by Guatemala to the 1969 Vienna Convention (ibid., p. 357) and by Austria, the Netherlands and Sweden to a
comparable reservation by Peru to the same Convention, ibid., pp. 356,
358 and 360.
265
For a discussion of the various schools of thought, see especially
Sassi, “General reservations to multilateral treaties”, pp. 96–99. With
regard specifically to the application of the reservation to the Convention on the Elimination of All Forms of Discrimination against Women,
see Clark, loc. cit., pp. 299–302 and 310–311; Connors, “The women’s convention in the Muslim world”; Cook, loc. cit., pp. 690–692;
McBride, loc. cit., pp. 149–156 (with a great many examples); and
Tyagi, “The conflict of law and policy on reservations to human rights
treaties”, pp. 198–201, and, more specifically, Jenefsky, “Permissibility of Egypt’s reservations to the Convention on the Elimination of All
Forms of Discrimination against Women”.
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tion by which Mauritania approved the Convention on
the Elimination of All Forms of Discrimination against
Women “in each and every one of its parts which are not
contrary to Islamic Sharia and are in accordance with
our Constitution”.266 Here again, the problem lies not in
the very fact that Mauritania is invoking a law of religious origin which it applies,267 but, rather that as Denmark noted, “the general reservations with reference to
the provisions of Islamic law and the Constitution are of
unlimited scope and undefined character”.268 Thus, as the
United Kingdom put it, such “a reservation which consists
of a general reference to national law without specifying
its contents does not clearly define for other States Parties
to the Convention the extent to which the reserving State
has accepted the obligations of the Convention”.269
112. The same applies when a State reserves the general
right to have its constitution prevail over a treaty;270 as
for instance in the reservation by the United States to
the Convention on the Prevention and Punishment of the
Crime of Genocide:
[N]othing in the Convention requires or authorizes legislation or other
action by the United States of America prohibited by the Constitution of
the United States as interpreted by the United States.271

113. Basically, it is the impossibility of assessing the
compatibility of such reservations with the object and
purpose of the treaty, rather than the certainty that they are
266
United Nations, Multilateral Treaties … (see footnote 220 above),
p. 244. See also the reservations by Saudi Arabia (citing “the norms of
Islamic law”), ibid., p. 246, and by Malaysia (ibid., p. 243), or again
the initial reservation by Maldives: “The Government of the Republic
of Maldives will comply with the provisions of the Convention, except
those which the Government may consider contradictory to the principles of the Islamic Sharia upon which the laws and traditions of the
Maldives is founded” (ibid., p. 273, note 43); the latter reservation having elicited several objections, the Maldivian Government modified it
in a more restrictive sense, but Germany once again objected to it and
Finland criticized the new reservation (ibid.). Likewise, several States
formulated objections (ibid., pp. 144–148) to the reservation by Saudi
Arabia to the International Convention on the Elimination of All Forms
of Racial Discrimination, which made the application of its provisions
subject to the condition that “these do not conflict with the precepts of
the Islamic Shariah” (ibid., p. 141).
267
The Holy See ratified the Convention on the rights of the child
provided that “the application of the Convention be compatible in
practice with the particular nature of the Vatican City State and of the
sources of its objective law” (ibid., p. 311). As has been pointed out
(Schabas, “Reservations to the Convention …”, pp. 478–479), this text
raises, mutatis mutandis, the same problems as the “sharia” reservation.
268
Ibid., p. 251.
269
Ibid., pp. 266–267. See also the objections by Austria, Finland,
Germany, the Netherlands, Norway, Portugal and Sweden (ibid.,
pp. 250, 254–255, 257, 260, 262–263 and 265–266). The reservations of many Islamic States to specific provisions of the Convention,
on the grounds of their incompatibility with the sharia, are certainly
less uncontentious on that basis, although a number of them also
drew objections from some States parties. (For example, whereas
Clark, loc. cit., p. 300, observes that Iraq’s reservation to article 16
of the Convention on the Elimination of All Forms of Discrimination against Women, based on the sharia, is specific and entails a
regime more favourable than that of the Convention, this reservation
nonetheless elicited the objections of Mexico, the Netherlands and
Sweden (ibid., pp. 259 and 265).)
270
See Pakistan’s declaration to the Convention on the Elimination
of All Forms of Discrimination against Women, ibid., p. 246, and the
objections made by Austria, Finland, Germany, Netherlands and Norway, ibid., pp. 249, 254, 256, 260 and 262 and by Portugal, ibid., p. 275,
note 51.
271
Ibid., p. 128.
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incompatible, which makes them fall within the purview
of article 19 (c) of the 1969 Vienna Convention. As the
Human Rights Committee pointed out:
Reservations must be specific and transparent, so that the
Committee, those living in the territory of the reserving State and other
States parties may be clear as to what obligations of human rights compliance have or have not been undertaken. Reservations may thus not
be general, but must refer to a particular provision of the Covenant and
indicate in precise terms its scope in relation thereto.272

114. The European Court of Human Rights as well, in
the Belilos case, declared invalid the interpretative declaration (equivalent to a reservation) by Switzerland on
article 6, paragraph 1, of the European Convention on
Human Rights because it was “couched in terms that are
too vague or broad for it to be possible to determine their
exact meaning and scope”.273 But it is unquestionably
the European Commission of Human Rights that most
clearly formulated the principle applicable here when it
judged that “[a] reservation is of a general character …
if it is worded in such a way that its scope cannot be
defined”.274
115. Draft guideline 3.1.7 could be worded along these
lines:
“3.1.7 Vague, general reservations
“A reservation worded in vague, general language
which does not allow its scope to be determined is incompatible with the object and purpose of the treaty.”
(v) Reservations relating to provisions embodying
customary norms
116. In some cases, States parties to a treaty have
objected to reservations and challenged their compatibility with its object and purpose under the pretext that they
were contrary to well-established customary norms. Thus,
Austria declared that it was
of the view that the Guatemalan reservations [to the 1969 Vienna
Convention] refer almost exclusively to general rules of [the said
Convention] many of which are solidly based on international customary law. The reservations could call into question well-established and
universally accepted norms. Austria is of the view that the reservations
also raise doubts as to their compatibility with the object and purpose
of the [said Convention].275
272
General comment No. 24 (see footnote 230 above), para. 19; see
also paragraph 12, which links the issue of the invocation of domestic
law to that of widely formulated reservations.
273
Belilos case (see footnote 98 above)—see also paragraph 42
above. For an in-depth analysis of the condition of generality raised by
article 57 of the Convention, see especially Cameron and Horn, “Reservations to the European Convention on Human Rights: the Belilos
case”, pp. 97–109, and MacDonald, “Reservations under the European
Convention on Human Rights”, pp. 433–438 and 443–448.
274
European Commission of Human Rights (see footnote 99 above),
p. 149, para. 84. See also Imbert, “Reservations to the European Convention …”, pp. 574–581.
275
United Nations, Multilateral Treaties … (see footnote 220 above),
vol. II, p. 356; see also the objections formulated in similar terms by
Belgium, Denmark, Finland, Germany, Sweden and the United Kingdom (ibid., pp. 356–357, 359 and 363). In the English Channel case,
the United Kingdom maintained that France’s reservation to article 6
of the Convention on the Continental Shelf was aimed at “the rules of
customary international law” and was “inadmissible as a reservation to
Article 6” ( UNRIAA (see footnote 90 above), p. 38, para. 50).

Similarly, the Netherlands objected to the reservations
formulated by several States in respect of various provisions of the Vienna Convention on Diplomatic Relations
and took “the view that this provision remains in force in
relations between it and the said States in accordance with
international customary law”.276
117. It has often been thought that this inability to formulate reservations to treaty provisions which codify customary norms could be deduced from the ICJ judgment in
the North Sea Continental Shelf cases:277
[S]peaking generally, it is a characteristic of purely conventional rules
and obligations that, in regard to them, some faculty of making unilateral reservations may, within certain limits, be admitted;—whereas this
cannot be so in the case of general or customary law rules and obligations which, by their very nature, must have equal force for all members
of the international community, and cannot therefore be the subject of
any right of unilateral exclusion exercisable at will by any one of them
in its own favour.278

While the wording adopted by the Court is certainly not
the most felicitous, the conclusion that some have drawn
from it seems incorrect if this passage is put back into its
context.
118. ICJ goes on to exercise caution with respect to the
deductions called for by the exclusion of certain reservations. Noting that the faculty of reservation to article 6
of the Convention on the Continental Shelf (delimitation)
was not excluded by article 12 on reservations,279 as it was
in the case of articles 1–3, the Court considered it normal
and
a legitimate inference that it was considered to have a different and less
fundamental status and not, like those Articles, to reflect pre-existing or
emergent customary law.280

Thus, it is not true that the Court affirmed the inadmissibility of reservations in respect of customary law;281 it
simply stated that, in the case under consideration, the
different treatment which the authors of the Convention
276
United Nations, Multilateral Treaties … (see footnote 220
above), p. 96; in reality, it is not the provisions in question that remain
in force, but rather the rules of customary law that they express (see
paragraph 120 below). See also Poland’s objections to Bahrain’s and
the Libyan Arab Jamahiriya’s reservations (ibid.) and Greig, loc. cit.,
p. 88.
277
See the dissenting opinion of Judge Morelli, appended to the
1969 judgment (I.C.J. Reports 1969 (footnote 89 above), pp. 198–199)
and the many commentaries cited by Imbert, op cit., p. 244, footnote
(20); see also Teboul, loc. cit., p. 685.
278
I.C.J. Reports 1969 (see footnote 89 above), pp. 38–39, para. 63.
279
See paragraph 39 above.
280
I.C.J. Reports 1969 (see footnote 89 above), p. 40, para. 66. See
also page 39, paragraph 63. In support of this position, see the separate
opinion of Judge Padilla Nervo, ibid., p. 89; against it, see the dissenting opinion of Vice-President Koretsky, p. 163.
281
Imbert, op. cit., p. 244; and, in the same vein, Pellet, “La CIJ et
les réserves aux traités: remarques cursives sur une révolution jurisprudentielle”, pp. 507–508. In his dissenting opinion, Judge Tanaka takes
the opposing position with respect to “the application of the provision
for settlement by agreement, since this is required by general international law, notwithstanding the fact that Article 12 of the Convention
does not expressly exclude Article 6, paragraphs 1 and 2, from the exercise of the reservation faculty” (I.C.J. Reports 1969 (see footnote 89
above), p. 182); this confuses the question of the faculty to make a
reservation with that of the reservation’s effects, where the provision
that the reservation concerns is of a customary, and even a peremptory,
nature. (Strangely, Judge Tanaka considers that the equidistance principle “must be recognized as jus cogens”—ibid.)
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accorded to articles 1–3, on the one hand, and article 6, on
the other, suggested that they did not consider that the latter codified a customary norm which, moreover, confirms
the Court’s own conclusion.
119. Furthermore, the judgement itself states, in an oftenneglected dictum, that “no reservation could release the
reserving party from obligations of general maritime law
existing outside and independently of the Convention [on
the Continental Shelf]”.282 Judge Morelli, dissenting, does
not contradict this when he writes: “Naturally the power
to make reservations affects only the contractual obligation
flowing from the convention … It goes without saying that
a reservation has nothing to do with the customary rule as
such. If that rule exists, it exists also for the State which
formulated the reservation, in the same way as it exists for
those States which have not ratified.”283 This clearly implies
that the customary nature of the norm reflected in a treaty
provision in respect of which a reservation is formulated
does not in itself constitute grounds for invalidating the reservation: “[T]he faculty of making reservations to a treaty
provision has no necessary connection with the question
whether or not the provision can be considered as expressing a generally recognized rule of law”.284
120. Moreover, although this principle is sometimes
challenged,285 it is recognized in the preponderance of
doctrine,286 and rightly so:
(a) Customary norms are binding on States, independently of their expression of consent to a conventional
rule287 but, unlike the case of peremptory norms, States
may opt out by agreement inter se; it is not clear why
they could not do so through a reservation288—providing
that the latter is valid—but this is precisely the question
raised;
(b) A reservation concerns only the expression of the
norm in the context of the treaty, not its existence as a customary norm, even if, in some cases, it may cast doubt on
the norm’s general acceptance “as law”;289 as the United
Ibid., p. 40, para. 65.
Ibid., p. 198.
284
Dissenting opinion of Judge Sørensen, ibid., p. 248.
285
See the position taken by Mr. Briggs in the declaration which he
attached to the arbitral award of 30 June 1977 in the English Channel
case (footnote 90 above), pp. 123–124.
286
See Coccia, loc. cit., pp. 31–32; Gaja, “Le riserve al Patto sui
diritti civili e politici e il diritto consuetudinario”, pp. 451–452; Imbert,
”La question des réserves …”, p. 48; Riquelme Cortado, op. cit.,
pp. 159–171; and Sucharipa-Behrmann, loc. cit., pp. 76–77.
287
See Finland’s objection to Yemen’s reservations to article 5 of
the International Convention on the Elimination of All Forms of Racial
Discrimination: “By making a reservation a State cannot contract out
from universally binding human rights standards” (United Nations,
Multilateral Treaties …(footnote 220 above), p. 145). But this is true as
a general rule (objection cited in footnote 221 above), p. 145.
288
In that regard, see the dissenting opinion of Judge Sørenson in
the North Sea Continental Shelf cases (footnote 284 above), and Coccia, loc. cit., p. 32; see, however, paragraph 132 below.
289
Art. 38, para. 1 (b), of the ICJ Statute. In that regard, see Baxter,
“Treaties and custom”, p. 50; Coccia, loc. cit., p. 31; Gaja, loc. cit.,
p. 451; and Teboul, loc. cit., pp. 711–714. Under certain (but not all)
circumstances, the same may be true of the existence of a reservation
clause (see Imbert, op cit., p. 246, and Reuter, ”Solidarité et divisibilité…”, p. 631 (or Le développement de l’ordre juridique …, pp. 370–
371), footnote 16).
282
283
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Kingdom remarked in its observations on general comment No. 24 by the Human Rights Commitee: “[T]here
is a clear distinction between choosing not to enter into
treaty obligations and trying to opt out of customary international law;”290
(c) If this nature is clear, States remain bound by the
customary norm, independently of the treaty;291 and
(d) Appearances to the contrary, there may be an interest (and not necessarily a laudable one) involved—for
example, that of avoiding application to the relevant obligations of the monitoring or dispute settlement mechanisms envisaged in the treaty or of limiting the role of
domestic judges, who may have different competences
with respect to conventional rules, on the one hand, and
customary rules, on the other;292
(e) Furthermore, as noted by France in its observations on general comment No. 24: “[T]he State’s duty to
observe a general customary principle should [not] be confused with its agreement to be bound by the expression of
that principle in a treaty, especially with the developments
and clarifications that such formalization involves;”293
(f) And, lastly, a reservation may be the means by
which a “persistent objector”294 manifests the persistence
of its objection; the objector may certainly reject the
application, through a treaty, of a norm which cannot be
invoked against it under general international law.
121. Here again, however, the question is whether this
solution can be transposed to the field of human rights.295
The Human Rights Committee challenged this view on
the basis of the specific characteristics of human rights
treaties:
Although treaties that are mere exchanges of obligations between States
allow them to reserve inter se application of rules of general international law, it is otherwise in human rights treaties, which are for the
benefit of persons within their jurisdiction.296

122. First, it should be noted that the Human Rights
Committee confirmed that reservations to customary
norms are not excluded a priori. In arguing to the contrary in the specific case of human rights treaties, it simply
notes that these instruments are designed to protect the
290
A/50/40 (see footnote 230 above), vol. I, annex VI, sect. B,
p. 132, para. 7.
291
See paragraphs 126–127 below.
292
Such is the case in France, where treaties (under article 55 of
the Constitution), but not customary norms, take precedence over
laws; see the 20 October 1989 decision by the Assembly of the French
Council of State in the Nicolo case, Recueil des décisions du Conseil
d’État, 1989 (Paris, Sirey, 1989), Frydman’s conclusions, p. 190, and
the 6 June 1997 decision in the Aquarone case, ibid., 1997, Bachelier’s
conclusions, p. 206.
293
Official Records of the General Assembly, Fifty-first Session, Supplement No. 40 (A/51/40), vol. I, annex VI, p. 104, para. 5; in the same
vein, see the comment by the United States ((A/50/40) (footnote 230
above), annex VI, sect. A, p. 127). See also Cohen-Jonathan, “Les
réserves dans les traités institutionnels relatifs aux droits de l’homme:
nouveaux aspects européens et internationaux”, pp. 932–933.
294
E/CN.4/Sub.2/2002/42 (see footnote 230 above), p. 23, note 45.
295
Second report of the Special Rapporteur on reservations
to treaties, Yearbook … 1996 (see footnote 27 above), pp. 64–65,
paras. 143–147.
296
General comment No. 24 (see footnote 230 above), p. 120,
para. 8.
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rights of individuals. But this premise does not have the
consequences that the Committee attributes to it297 since,
on the one hand, a reservation to a human rights treaty
provision which reflects a customary norm in no way
absolves the reserving State of its obligation to respect
the norm as such298 and, on the other, in practice, it is
quite likely that a reservation to such a norm (especially
if the latter is peremptory) will be incompatible with the
object and purpose of the treaty by virtue of the applicable
general rules,299 but that is another problem.

124. This does not mean that, in essence, any reservation to a codification treaty is incompatible with its object
and purpose:

123. On the more general issue of codification conventions, it might be wondered whether reservations to them
are not incompatible with their object and purpose. There
is no doubt that the desire to codify is normally accompanied by a concern to preserve the rule being affirmed:300 if
it were possible to formulate a reservation to a provision
of customary origin in the context of a codification treaty,
the codification treaty would fail in its objectives,301 to the
point that reservations and, at all events, multiple reservations, have been viewed as the very negation of the work
of codification.302

(b) The very concept of a “codification convention”
is tenuous. As the Commission has often stressed, it is
impossible to distinguish between the codification sensu
stricto of international law and the progressive development thereof.304 How many rules of customary origin
must a treaty contain in order to be defined as a “codification treaty”?305

297
For an opposing view, see Giegerich, “Reservations to human
rights agreements admissibility, validity and review powers of treaty
bodies: a constitutional approach”, p. 744.
298
See paragraph 120 above. According to the Committee:
“[A] State may not reserve the right to engage in slavery, to torture, to subject persons to cruel, inhuman or degrading treatment
or punishment, to arbitrarily deprive persons of their lives, to arbitrarily arrest and detain persons, to deny freedom of thought, conscience and religion, to presume a person guilty unless he proves
his innocence, to execute pregnant women or children, to permit the
advocacy of national, racial or religious hatred, to deny to persons
of marriageable age the right to marry, or to deny to minorities the
right to enjoy their own culture, profess their own religion, or use
their own language.”
(General comment No. 24 (see footnote 230 above), p. 120, para. 8).
This is certainly true, but it does not automatically mean that reservations to the relevant provisions of the International Covenant on Civil
and Political Rights are prohibited; if these rights must be respected, it
is because of their customary and, in some cases, peremptory nature,
not because of their inclusion in the Covenant. For a similar view, see
Gaja, ”Le riserve al Patto …”, p. 452. Furthermore, the Committee simply makes assertions; it does not justify its identification of customary
rules attached to these norms; in another context, it has been said that
“[t]he ‘ought’ merges with the ‘is’, the lex ferenda with the lex lata”
(Meron, “The Geneva Conventions as customary law”, p. 361; see also
Schabas’ well-argued critique concerning articles 6–7 of the Covenant,
“Reservations to the Convention …”, pp. 296–310).
299
In that regard, see the working paper on reservations to human
rights treaties submitted by Ms. Françoise Hampson (E/CN.4/
Sub.2/1999/28 and Corr.1), para. 17, and her final working paper on
that topic, E/CN.4/Sub.2/2004/42 (footnote 230 above), para. 51: “In
theory, a State may make a reservation to a treaty provision without
necessarily calling into question the customary status of the norm or its
willingness to be bound by the customary norm. Nevertheless, in practice, reservations to provisions which reflect customary international
law norms are likely to be viewed with considerable suspicion.”
300
Imbert, op. cit.; see also Teboul, loc. cit., p. 680, who notes that
while both are useful, the concept of a reservation is incompatible
with that of a codification convention; this study gives a clear overview of the whole question of reservations to codification conventions
(pp. 679–717, passim).
301
Reuter, “Solidarité et divisibilité …”, p. 632 (or Le développement de l’ordre juridique …”, p. 371). The author adds that, for this
reason, the treaty would also give rise to a situation farther from its
object and purpose than if it had not existed, since the scope of application of a general rule would be restricted (ibid.). This second statement
is more debatable: it seems to assume that the reserving State, by virtue
of its reservation, is exempt from the application of the rule; this is not
the case (see footnote 310 below).
302
Mr. Ago, Yearbook …1965, vol. I, 797th meeting, p. 153, para. 58.

(a) It is certain that reservations are hardly compatible
with the desired objective of standardizing and clarifying customary law but, on reflection, the overall balance
which the reservation threatens is not the object and purpose of the treaty itself, but the object and purpose of the
negotiations which gave rise to the treaty;303

(c) The status of the rules included in a treaty changes
over time: a rule which falls under the heading of “progressive development” may become pure codification and
a “codification convention” often crystallizes into a rule
of general international law a norm which was not of this
nature at the time of its adoption.306
125. Thus, the nature of codification conventions does
not, as such, constitute an obstacle to the formulation
of reservations to some of their provisions on the same
grounds (and with the same restrictions) as any other treaty
and the arguments that can be put forward, in general
terms, in support of the ability to formulate reservations to
a treaty provision that sets forth a customary norm307 are
also fully transposable thereto. Furthermore, there is wellestablished practice in this area: there are more reservations
to human rights treaties (which are, moreover, to a great
extent codifiers of existing law) and codification treaties
than to any other type of treaty.308 And while some objections may have been based on the customary nature of the
rules concerned,309 the specific nature of these conventions
seems never to have been invoked in support of a declaration of incompatibility with their object and purpose.
Teboul, loc. cit., p. 700.
See, for example, the Commission’s reports on its eighth (1956)
and forty-seventh (1996) sessions, Yearbook … 1956, vol. II, document
A/3159, pp. 255–256, para. 26, and Yearbook … 1996, vol. II (Part
Two) p. 86, paras. 156–157.
305
Reuter, “Solidarité et divisibilité …”,, p. 632 (or Le développement de l’ordre juridique …”, p. 371).
306
See paragraph 83 above; on the issue of the death penalty from
the point of view of articles 6–7 of the International Covenant on Civil
and Political Rights (taking a negative position), see Schabas, “Invalid
reservations …”, pp. 308–310.
307
See paragraph 116 above.
308
For example, on 31 December 2004, the Vienna Convention
on Diplomatic Relations was the object of 57 reservations or declarations (of which 50 are still in force) by 34 States parties (currently,
31 States have reservations still in force) (United Nations, Multilateral
Treaties … (footnote 220 above), pp. 90–92 and 98–100; and the 1969
Vienna Convention was the subject of 71 reservations or declarations
(of which 61 are still in force) by 35 States (33 at present) (ibid., vol. II,
pp. 352–356). For its part, the International Covenant on Civil and
Political Rights, which (now, at least) seems primarily to codify the
general international law currently in force, was the object of 219 reservations or declarations (of which 197 are still in force) by 59 States
(ibid., pp. 174–185 and 219–223).
309
See paragraphs 116 and 122 above.
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126. Nevertheless, the customary nature of a provision
which is the object of a reservation has important consequences with respect to the effects produced by the reservation; once established, it prevents application of the
conventional rule which is the object of the reservation
in the reserving State’s relations with the other parties to
the treaty, but it does not eliminate that State’s obligation
to respect the customary norm (the content of which may
be identical).310 The reason for this is simple and appears
quite clearly in the famous ICJ dictum in the Military and
Paramilitary Activities in and against Nicaragua case:
The fact that the above-mentioned principles [of general and customary
international law], recognized as such, have been codified or embodied
in multilateral conventions does not mean that they cease to exist and to
apply as principles of customary law, even as regards countries that are
parties to such conventions.311

127. Thus, the United States rightly considered, in its
objection to the Syrian Arab Republic’s reservation to the
1969 Vienna Convention, that
the absence of treaty relations between the United States of America
and the Syrian Arab Republic with regard to certain provisions in Part V
will not in any way impair the duty of the latter to fulfil any obligation
embodied in those provisions to which it is subject under international
law independently of the Vienna Convention on the Law of Treaties.312

128. In his dissenting opinion appended to the ICJ judgment in the North Sea Continental Shelf cases, Judge
Sørensen summarized the rules applicable to reservations
to a declaratory provision of customary law as follows:
[T]he faculty of making reservations to a treaty provision has no necessary connection with the question whether or not the provision can be
considered as expressing a generally recognized rule of law. To substantiate this opinion it may be sufficient to point out that a number
of reservations have been made to provisions of the Convention on
the High Seas, although this Convention, according to its preamble, is
“generally declaratory of established principles of international law”.
Some of these reservations have been objected to by other contracting
States, while other reservations have been tacitly accepted. The acceptance, whether tacit or express, of a reservation made by a contracting
party does not have the effect of depriving the Convention as a whole,
or the relevant article in particular, of its declaratory character. It only
has the effect of establishing a special contractual relationship between
the parties concerned within the general framework of the customary
law embodied in the Convention. Provided the customary rule does not
belong to the category of jus cogens, a special contractual relationship
of this nature is not invalid as such. Consequently, there is no incompatibility between the faculty of making reservations to certain articles of the Convention on the Continental Shelf and the recognition of
that Convention or the particular articles as an expression of generally
accepted rules of international law.313
310
In support of this position, see Jennings and Watts, Oppenheim’s
International Law, p. 1244; Teboul, loc. cit., p. 711; and Weil, “Vers
une normativité relative en droit international?”, pp. 43–44. See also
the authors cited above in footnote 286, and Schabas, “Reservations to
human rights treaties …”, p. 56. Reuter takes the opposing view, arguing
that the customary norm no longer applies between the State that formulates a reservation and the parties that refrain from objecting to it since,
through a conventional mechanism subsequent to the establishment of
the customary rule, its application has been suspended (“Solidarité et
divisibilité …”), p. 631 (or Le développement de l’ordre juridique …”,
p. 370); for a similar argument, see Teboul, loc. cit., pp. 690 and 708.
There are serious objections to this view; see paragraph 132 below.
311
Military and Paramilitary Activities in and against Nicaragua,
Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, p. 424,
para. 73; see also Judge Morelli’s dissenting opinion (footnote 277
above), p. 198.
312
United Nations, Multilateral Treaties … (footnote 220 above),
vol. II, p. 361; see also footnotes 226–228 above, and the objections of
the Netherlands and Poland (para. 116 above).
313
I.C.J. Reports 1969 (see footnote 89 above), p. 248.
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129. This means that the (customary) nature of the rule
set forth in a treaty provision does not in itself constitute
an obstacle to the formulation of a reservation, but that
such a reservation can in no way call into question the
binding nature of that particular rule in relations between
the reserving State or international organization and other
States or international organizations, whether or not they
are parties to the treaty. These two fundamental principles
should be set forth in a draft guideline 3.1.8:
“3.1.8. Reservations to a provision that sets forth a
customary norm
“1. The customary nature of a norm set forth in a
treaty provision does not in itself constitute an obstacle to
the formulation of a reservation to that provision.
“2. A reservation to a treaty provision which sets
forth a customary norm does not affect the binding nature
of the customary norm in question in relations between
the reserving State or international organization and other
States or international organizations which are bound by
that norm.”
130. The somewhat complicated wording of the last part
of draft guideline 3.1.8, paragraph 2, may be explained
by the diversity ratione loci of customary norms: some
may be universal in application while others have only a
regional scope314 and may even be applicable only at the
purely bilateral level.315
(vi) Reservations to provisions setting forth rules of jus
cogens or non-derogable rules
131. According to Reuter, since a reservation, through
acceptances by other parties, establishes a “contractual
relationship” among the parties, a reservation to a treaty
provision that sets forth a peremptory norm of general
international law is inconceivable: the resulting agreement would automatically be null and void as a consequence of the principle established in article 53 of the
1969 Vienna Convention.316
132. There are serious objections to this reasoning.
It is based on one of the postulates of the “opposability” school, according to which the issue of the validity
of reservations is left entirely to the subjective judgement of the Contracting Parties and depends only on the
provisions of article 20 of the 1969 and 1986 Vienna
Conventions.317This reasoning, however, is far from
314
See the 20 November 1950 ICJ judgment in Asylum, Judgment,
I.C.J. Reports 1950, pp. 276–277; the 18 December 1951 judgment of
the Court in Fisheries, Judgment, I.C.J. Reports 1951, pp. 136–139;
and the 27 August 1952 judgment of the Court in Rights of Nationals
of the United States of America in Morocco, Judgment, I.C.J. Reports
1952, p. 200.
315
See the 12 April 1960 ICJ decision in Right of Passage over
Indian Territory, Merits, Judgment, I.C.J. Reports 1960, p. 39.
316
“Solidarité et divisibilité …”, pp. 630–631 (or Le développement
de l’ordre juridique …”, p. 370). See also Teboul, loc. cit., pp. 690 and
707.
317
“The validity of a reservation depends, under the Convention’s
system, on whether the reservation is or is not accepted by another
State, not on the fulfilment of the condition for its admission on the
basis of its compatibility with the object and purpose of the treaty”
(Ruda, loc. cit., p. 190).
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clear;318 above all, it regards the reservations mechanism
as a purely treaty-based process, whereas a reservation is
a unilateral act; although linked to the treaty, it has no
exogenous effects. By definition, it “purports to exclude
or to modify the legal effect of certain provisions of the
treaty* in their application”319 to the reserving State and,
if it is accepted, those are indeed its consequences;320
however, whether or not it is accepted, “neighbouring” international law remains intact; the legal situation
of interested States is affected by it only in their treaty
relations.321
133. Other, more numerous authors assert the incompatibility of any reservation with a provision which reflects
a peremptory norm of general international law, either
without giving any explanation,322 or arguing that such a
reservation would, ipso facto, be contrary to the object
and purpose of the treaty.323
134. This is also the position of the Human Rights Committee in its general comment No. 24:
Reservations that offend peremptory norms would not be compatible with the object and purpose of the Covenant.324

This formulation is debatable325 and, in any case, cannot
be generalized: it is perfectly conceivable that a treaty
might refer marginally to a rule of jus cogens without the
latter being its object and purpose.
135. It has, however, been asserted that the rule prohibiting derogation from a rule of jus cogens applies not
only to treaty relations, but also to all legal acts, including
unilateral acts.326 This is certainly true and, in fact, constitutes the only intellectually convincing argument for not
transposing to reservations to peremptory provisions the
reasoning that would not exclude, in principle, the ability
Its validity will be discussed in greater detail when the effects
of reservations are discussed, probably in the eleventh report of the
Special Rapporteur. In any case, it would certainly be politic for the
Commission to avoid, insofar as possible, prejudging its own response
to this very important and difficult issue.
319
Art. 2, para. 1 (d) of the 1969 Vienna Convention.
320
See article 21 of the 1969 Vienna Convention.
321
See paragraph 126 above.
322
See, for example, Riquelme Cortado, op. cit., p. 147. See also
the second report on reservations to treaties by the Special Rapporteur,
Yearbook … 1996 (footnote 27 above), p. 64, paras. 141–142.
323
See the dissenting opinion of Judge Tanaka in the North Sea Continental Shelf cases, I.C.J. Reports 1969 (footnote 89 above), p. 182.
324
General comment No. 24 (see footnote 230 above), para. 8. In its
comments, France (A/51/40 (see footnote 293 above), p. 104, para. 3)
argued with some justification that “[p]aragraph 8 … is drafted in such a
way as to link the two distinct legal concepts of ‘peremptory norms’ and
rules of ‘customary international law’ to the point of confusing them”.
325
See the doubts expressed on this subject by the United States
which, in its commentary on general comment No. 24, transposes to
provisions which set forth peremptory norms the solution which is
essential for those norms which formulate rules of customary law:
“It is clear that a State cannot exempt itself from a peremptory
norm of international law by making a reservation to the Covenant.
It is not at all clear that a State cannot choose to exclude one means
of enforcement of particular norms by reserving against inclusion of
those norms in its Covenant obligations”.
(A/50/40 (see footnote 230 above), p. 127).
326
Teboul, loc. cit., p. 707, footnote (52), referring to Sicault, “Du
caractère obligatoire des engagements unilatéraux en droit international
public”, p. 663, and the legal writings quoted.
318

to formulate reservations to treaty provisions embodying
customary rules.327
136. When formulating a reservation a State may
indeed seek to exempt itself from the rule to which the
reservation itself relates and, in the case of a peremptory
norm of general international law, this is out of the question328—all the more so because it is inconceivable that a
persistent objector could thwart such a norm. The objectives of the reserving State, however, may be different:
while accepting the content of the rule, it may wish to
escape the consequences arising out of it, particularly in
respect of monitoring,329 and on this point, there is no reason why the reasoning followed in respect of customary
rules which are merely binding should not be transposed
to peremptory norms. However, as regrettable as this
may seem, reservations do not have to be justified, and in
fact, they seldom are. In the absence of clear justification,
therefore, it is impossible for the other Contracting Parties or for monitoring bodies to verify the validity of the
reservation, and it is best to adopt the principle that any
reservation to a provision which formulates a rule of jus
cogens is null and void ipso jure.
137. This conclusion, however, must be accompanied
by two major caveats. First, this prohibition does not
result from article 19 (c) of the 1969 Vienna Convention but, mutatis mutandis, from the principle set out in
article 53. Secondly, there are other ways for States to
avoid the consequences of the inclusion in a treaty of a
peremptory norm of general international law: they may
formulate a reservation not to the substantive provision
concerned, but to “secondary” articles governing treaty
relations (monitoring, dispute settlement, interpretation),
even if this means restricting its scope to a particular substantive provision.330
138. In appearance, the question of reservations to
non-derogable clauses contained in human rights treaties
is very similar.331 States frequently justify their objections to such provisions on grounds of the treaty-based
327
This is true a fortiori if the reservation/acceptance “pair” is considered as an agreement amending the treaty in the relations between
the two States concerned. See Coccia, loc. cit., pp. 30–31; this analysis,
however, is unconvincing.
328
There are, of course, few examples of reservations which are
clearly contrary to a norm of jus cogens. See, however, the reservation
formulated by Myanmar when it acceded, in 1991, to the Convention
on the rights of the child. Myanmar reserved the right not to apply article 37 of the Convention and to exercise “powers of arrest, detention,
imprisonment, exclusion, interrogation, enquiry and investigation” in
respect of children, for “the protection of the supreme national interest”
(United Nations, Multilateral Treaties … (footnote 220 above), p. 326,
note 29). This reservation, to which four States expressed objections
(on the basis of referral to domestic legislation, not the conflict of the
reservation with a peremptory norm), was withdrawn in 1993 (ibid.).
329
See paragraph 120 above.
330
In this regard, see, for example, the reservations of Malawi and
Mexico to the International Convention against the Taking of Hostages,
subjecting the application of article 16 (dispute settlement and jurisdiction of the Court) to the conditions of their optional declarations
pursuant to Article 36, paragraph 2, of the ICJ Statute (United Nations,
Multilateral Treaties … (footnote 220 above), vol. II, p. 112. There can
be no doubt that such reservations are not prohibited in principle; see
paragraph 96 above.
331
On this issue, see in particular Riquelme Cortado, op. cit.,
pp. 152–159.
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prohibition on suspending their application whatever the
circumstances.332
139. Clearly, to the extent that non-derogable provisions
relate to rules of jus cogens, the reasoning applicable to
the latter applies also to the former.333 However, the two
are not necessarily identical.334 According to the Human
Rights Committee:
While there is no automatic correlation between reservations to nonderogable provisions and reservations which offend against the object
and purpose of the Covenant, a State has a heavy onus to justify such
a reservation.335

This last point is purely a petitio principii, which is
undoubtedly motivated by legitimate reasons of convenience but is not based on any legal principle. The Commission could endorse this position, but it should bear in mind
that it would then be involved in progressive development
of international law, rather than codification sensu stricto.
140. Incidentally, it follows a contrario that, in the
Committee’s view, if a non-derogable right is not a matter of jus cogens, it can in principle be the object of a
reservation. The Inter-American Court of Human Rights
declared in its advisory opinion of 8 September 1983 on
the Restrictions to the Death Penalty:
Article 27 of the Convention allows the States Parties to suspend, in
time of war, public danger, or other emergency that threatens their
independence or security, the obligations they assumed by ratifying the
Convention, provided that in doing so they do not suspend or derogate
from certain basic or essential rights, among them the right to life guaranteed by Article 4. It would follow therefrom that a reservation which
was designed to enable a State to suspend any of the non-derogable
fundamental rights must be deemed to be incompatible with the object
and purpose of the Convention and, consequently, not permitted by it.
The situation would be different if the reservation sought merely to
restrict certain aspects of a non-derogable right without depriving the
right as a whole of its basic purpose. Since the reservation referred to
by the Commission in its submission does not appear to be of a type that
is designed to deny the right to life as such, the Court concludes that to
that extent it can be considered, in principle, as not being incompatible
with the object and purpose of the Convention.336

141. In opposition to any possibility of formulating reservations to a non-derogable provision, it has been argued
that, when any suspension of the obligations in question
332
See article 4, paragraph 2, of the International Covenant on Civil
and Political Rights, article 15, paragraph (2), of the European Convention on Human Rights (see also article 3 of Protocol No. 6, article 4,
paragraph 3, of Protocol No. 7 and article 2 of Protocol No. 13), and
article 27, paragraph 2, of the American Convention on Human Rights.
Neither the International Covenant on Economic, Social and Cultural
Rights nor the African Charter of Human and Peoples’ Rights contain
clauses of this type (see Ouguergouz, “L’absence de clause de dérogation dans certains traités relatifs aux droits de l’homme: les réponses du
droit international général”).
333
See the Human Rights Committee’s general comment No. 24:
“[S]ome non-derogable rights, which in any event cannot be reserved
because of their status as peremptory norms …—the prohibition of
torture and arbitrary deprivation of life are examples” (footnote 230
above), p. 121, para. 10.
334
See the Human Rights Committee’s general comment No. 29,
Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 40 (A/56/40), vol. I, annex VI, p. 205, para. 11. See also
Riquelme Cortado, op. cit., pp. 153–155, and Teraya, “Emerging hierarchy in international human rights and beyond: from the perspective
of non-derogable rights”.
335
General comment No. 24 (see footnote 230 above), para. 10.
336
Inter-American Court of Human Rights (see footnote 200 above),
pp. 83–84, para. 61.
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is excluded by the treaty, “with greater reason one should
not admit any reservations, perpetuated in time until withdrawn by the State at issue; such reservations are … without any caveat, incompatible with the object and purpose
of those treaties”.337 This argument is not persuasive: it
is one thing to prevent derogations from a binding provision, but another thing to determine whether a State is
bound by the provision at issue.338 It is this second problem that needs to be resolved.
142. It must therefore be accepted that, while certain
reservations to non-derogable provisions are certainly
ruled out—either because they would hold in check a
peremptory norm, or because they would be contrary to
the object and purpose of the treaty—this is not necessarily always the case.339 The non-derogable nature of a
right protected by a human rights treaty does not in itself
prevent a reservation from being formulated, provided
that it applies only to certain limited aspects relating to
the implementation of the right in question; but it draws
attention to its importance and constitutes a useful guide
for assessing the criterion of the object and purpose of the
treaty.
143. This balanced solution is well illustrated by Denmark’s objection to the United States reservations to articles 6–7 of the International Covenant on Civil and Political Rights:
Denmark would like to recall article 4, paragraph 2, of the Covenant,
according to which no derogation from a number of fundamental articles, inter alia 6 and 7, may be made by a State Party even in time of
public emergency which threatens the life of the nation.
In the opinion of Denmark, reservation (2) of the United States with
regard to capital punishment for crimes committed by persons below
eighteen years of age as well as reservation (3) with respect to article 7 constitute general derogations from articles 6 and 7, while according to article 4, paragraph 2, of the Covenant such derogations are not
permitted.
Therefore, and taking into account that articles 6 and 7 are protecting
two of the most basic rights contained in the Covenant, the Government
of Denmark regards the said reservations incompatible with the object
and purpose of the Covenant, and consequently Denmark objects to the
reservations.340
337
Ibid., Blake case, Reparations (art. 63(1) of the American Convention on Human Rights), Judgment of 22 January 1999, Series C
No. 48, separate opinion of Judge A. A. Cançado Trindade, p. 101,
para. 11; see also the favourable comment by Riquelme Cortado, op.
cit., p. 155. To the same effect, see further the objection by the Netherlands (footnote 340 below).
338
See the comment by the United Kingdom on general comment
No. 24 of the Human Rights Committee: “Derogation from a formally
contracted obligation and reluctance to undertake the obligation in the
first place are not the same thing” (footnote 230 above), p. 131, para. 6).
339
See the final working paper submitted by Françoise Hampson
(footnote 230 above), para. 52; Higgins, “Human rights: some questions of integrity”, p. 15; McBride, loc. cit., pp. 163–164; Polakiewicz,
op. cit., p. 113, and Redgwell, “Reservations to treaties …”, p. 402;
contra: Lijnzaad, op. cit., p. 91.
340
United Nations, Multilateral Treaties … (see footnote 220
above), p. 186; see also, although they are less clearly based on the
non-derogable nature of articles 6–7, the objections of Belgium,
Finland, Germany, Italy, the Netherlands (which mentions (ibid.,
p. 189) that the United States reservation to article 7 “has the same
effect as a general derogation from this article, while according to
article 4 of the Covenant, no derogations, not even in times of public
emergency, are permitted”), Norway, Portugal and Sweden (ibid.,
pp. 186–191).
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Denmark objected not because the United States reservations related to non-derogable rights, but because their
wording was such that they left the essential provisions in
question empty of any substance. It should be noted that
in certain cases, States parties formulated no objection to
reservations relating to provisions in respect of which no
derogation is permitted.341
144. Naturally, the fact that a provision may in principle be the object of a derogation does not mean that all
reservations relating to it will be valid.342 The criterion
of compatibility with the object and purpose of the treaty
also applies to them.
145. This leads to several observations:
(a) First, different principles apply in evaluating the
validity of reservations, depending on whether they relate
to provisions setting forth rules of jus cogens or to nonderogable rules;
(b) In the first case, all reservations are prohibited
because they might threaten the integrity of the peremptory norm, the application of which (unlike that
of customary rules, which permit derogations) must be
uniform;
(c) In the second case, however, reservations remain
possible provided they do not call into question the principle set forth in the treaty provision; in that situation,
the methodological guidance contained in draft guideline 3.1.6343 is fully applicable.
146. Given the fundamental distinction which must be
made between these two cases, they should probably be
dealt with in two separate draft guidelines:
“3.1.9 Reservations to provisions setting forth a rule of
jus cogens
“A State or an international organization may not formulate a reservation to a treaty provision which sets forth
a peremptory norm of general international law.
“3.1.10 Reservations to provisions relating to nonderogable rights
“A State or an international organization may formulate a reservation to a treaty provision relating to
non-derogable rights provided that the reservation in
question is not incompatible with the essential rights
and obligations arising out of that provision. In assessing the compatibility of the reservation with the object
and purpose of the provision in question, account must
be taken of the importance which the parties have
conferred upon the rights at issue by making them
non-derogable.”
341
See the many examples given by Schabas relating to the International Covenant on Civil and Political Rights and the European and
American human rights treaties, “Reservations to human rights treaties”, pp. 51–52, footnote 51.
342
See Redgwell, “Reservations to treaties …”, p. 402.
343
“Determination of the object and purpose of the treaty” (see paragraph 91 above).

D. Determination of the validity of
reservations and consequences thereof
147. It must be recognized that the notion of the object
and purpose of a treaty, while less of an “enigma” than
the writers would have it,344 does not lend itself to neat
theoretical definition and inevitably leaves room for the
subjectivity of the interpreter,345 who must, in each individual instance, make a specific assessment that takes into
account, in particular, the elements referred to in draft
guideline 3.1.6,346 bearing in mind the nature (customary,
non-derogable, peremptory) of the norm to which the reservation relates (even if in actual fact such a determination is not directly linked to determination of the object
and purpose347).
148. The resulting disadvantages, should not, however,
be exaggerated. After all, the draft guidelines, which offer
guidance of a general nature by which an interpreter must
allow himself to be directed in good faith, are no more
vague than the guiding principles derived from the rules of
interpretation set out in articles 31–32 of the 1969 Vienna
Convention, which are, for that matter, very similar,348 and
have quite rightly been described as one of the crowning
achievements of the Convention.349 And while in practice
it may not be a simple matter to apply these guidelines,
they do not pose insurmountable problems and are clearly
quite workable in practice.
149. Consequently, even though it is perfectly true that
the 1969 and 1986 Vienna Conventions do not establish
any method for settling possible disputes over whether
a reservation is compatible with the object and purpose
of the treaty to which it relates,350 it is unwarranted for
the commentators to focus unduly on the issue of establishing who is competent to determine the compatibility
(or incompatibility) of a reservation with the object and
purpose of a treaty. Furthermore, as indicated above, the
very same issue arises when it comes to assessing whether
a reservation is compatible with a treaty clause prohibiting the formulation of reservations or restricting the possibility of formulating them.351
150. Keeping this in mind could help to calm down the
heated debate over competence to assess the validity of
reservations, and in reviewing that issue there will also be
an opportunity to reconsider some of the preliminary conclusions on reservations to normative multilateral treaties
including human rights treaties adopted by the Commission in 1997.352 On the other hand, since it has not been
See paragraphs 72 and 84 above.
See paragraph 72 above.
346
See paragraph 91 above.
347
See above, especially paragraphs 120–125, 134–136 and
140–143.
348
See paragraph 86 above.
349
Reuter, op. cit., p. 96.
350
See, for example, Combacau, “Logique de la validité contre
logique de l’opposabilité dans la Convention de Vienne sur le droit des
traités”, pp. 197–198 and 201–202; and Zemanek, “Some unresolved
questions concerning reservations in the Vienna Convention on the Law
of Treaties”, p. 331.
351
See paragraphs 52–53 above.
352
See Yearbook … 1997, vol. II (Part Two), p. 56, para. 157. See
also footnote 136 above.
344
345
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determined which institutions are empowered to assess
the validity of reservations, the result is an intertwining
of powers, actual or potential, which further complicates
the possible response to the crucial question of the consequences of the incompatibility of a reservation with the
object and purpose of the treaty or with the treaty provisions explicitly or implicitly prohibiting certain reservations or categories of reservations.
1. Competence to assess the validity of reservations
151. It goes without saying that any treaty can include
a special provision establishing particular procedures for
assessing the validity of a reservation either by a certain
percentage of the States parties or by a body with competence to do so. One of the most well-known and discussed
clauses353 of this kind is article 20, paragraph 2, of the
International Convention on the Elimination of All Forms
of Racial Discrimination:
A reservation incompatible with the object and purpose of this
Convention shall not be permitted, nor shall a reservation the effect of
which would inhibit the operation of any of the bodies established by
this Convention be allowed. A reservation shall be considered incompatible or inhibitive if at least two-thirds of the States Parties to this
Convention object to it.*354

152. This reservations clause no doubt draws its inspiration from the unsuccessful attempts made to include in the
1969 Vienna Convention itself a mechanism enabling a
majority to assess the validity of reservations:355
(a) Two of the four proposals submitted as rules de
lege ferenda in 1953 by Mr. Lauterpacht made the acceptance of a reservation conditional upon the consent of two
thirds of the States concerned;356
(b) Mr. Fitzmaurice made no express proposal on this
matter because he held to a strict interpretation of the principle of unanimity,357 yet on several occasions he let it be
353
See, for example, Cassese, “A new reservations clause (article 20
of the United Nations Convention on the Elimination of All Forms
of Racial Discrimination)”; Redgwell, “The law of reservations …”,
pp. 13–14; and Riquelme Cortado, op. cit., pp. 317–322.
354
Other examples are article 20 of the Convention concerning Customs Facilities for Touring, which authorizes reservations if they have
been “accepted by a majority of the members of the Conference and
recorded in the Final Act” (para. 1) or made after the signing of the
Final Act without any objection having been expressed by one third of
the contracting States within 90 days from the date of circulation of the
reservation of the Secretary-General (paras. 2–3); the similar clauses in
article 14 of the Additional Protocol to this Convention and in article 39
of the Customs Convention on the Temporary Importation of Private
Road Vehicles; and article 50, paragraph 3, of the Single Convention on
Narcotic Drugs, 1961, and article 32, paragraph 3, of the Convention on
psychotropic substances, which make the admissibility of the reservation subject to the absence of objections by one third of the contracting
States.
355
For a summary of the discussions on the matter by the Commission and during the United Nations Conference on the Law of Treaties,
see Riquelme Cortado, op. cit., pp. 314–315.
356
Alternative drafts A and B, in the first report on the law of treaties
(Yearbook … 1953 (footnote 22 above), pp. 91–92). Alternative drafts
C and D, respectively, assigned the task of assessing the admissibility
of reservations to a commission set up by the States parties and to an
ICJ Chamber of Summary Procedure (ibid., p. 92); see also the proposals submitted during the drafting of the Covenant of Human Rights
reproduced in Mr. Lauterpacht’s second report (Yearbook … 1954 (footnote 22 above), p. 132).
357
First report (Yearbook … 1956 (see footnote 22 above), pp. 115–
116 and 126–127.
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known that he believed that a collective assessment of the
admissibility of reservations was the “ideal system”;358
(c) Although Sir Humphrey Waldock had also
not proposed such a mechanism in his first report in
1962,359 several members of the Commission took up its
defence;360
(d) During the United Nations Conference on the
Law of Treaties, an amendment to this effect proposed
by Japan, the Philippines and the Republic of Korea361
was rejected by a large majority362 despite the support
of several delegations;363 the Expert Consultant, Sir
Humphrey Waldock,364 and some other delegations365
were very doubtful about this kind of collective monitoring system.
Fitzmaurice, “Reservations …”, p. 23.
Yearbook … 1962 (see footnote 23 above).
360
See especially Mr. Briggs, Yearbook … 1962, vol. I, 651st meeting, para. 28, and 652nd meeting, paras. 73–74; Mr. Gros, 654th meeting, para. 43; Mr. Bartoš, ibid., para. 56; contra: Mr. Rosenne,
651st meeting, para. 83; Mr. Tunkin, 653rd meeting, paras. 24–25,
and 654th meeting, para. 31; Mr. Jiménez de Aréchaga, 653rd meeting, para. 47; and Mr. Amado, 654th meeting, para. 34. Sir Humphrey
proposed an alternative reflecting these views (see 654th meeting,
para. 16), and although they were rejected by the Commission, they
appear in the commentary on draft articles 18–20 (Yearbook … 1962
(see footnote 18 above), p. 179, para. (11)) and in the commentaries to
draft articles 16–17 (Yearbook … 1966 (see footnote 18 above), p. 205,
para. (11)). See also Sir Humphrey’s fourth report, Yearbook … 1965
(footnote 20 above), p. 49, para. 3.
361
The amendment to article 16, paragraph 2, stipulated that, if
“objections have been raised … by a majority of the contracting States
as of the time of expiry of the twelve month period, the signature,
ratification, acceptance, approval or accession accompanied by such
a reservation shall be without legal effect” (A/CONF.39/C.1/L.133/
Rev.1), Official Records of the United Nations Conference on the Law
of Treaties (see footnote 28 above), para. 177 (i) (a)). The original
amendment (A/CONF.39/C.1/L.133) had set a time limit of three
months instead of 12 months. See also Japan’s statement at the Conference, ibid. (footnote 31 above), 21st meeting, p. 110, para. 29, and
24th meeting, p. 113, paras. 62–63); and another amendment along
the same lines introduced by Australia (A/CONF.39/C.1/L.166, ibid.
(footnote 28 above), p. 136, para. 179 (v) (f) and (vii)), which subsequently withdrew it (ibid., para. 181). Without submitting a formal
proposal, the United Kingdom indicated that “[t]here was an obvious
need for some kind of machinery to ensure that the [compatibility]
test was applied objectively, either by some outside body or through
the establishment of a collegiate system for dealing with reservations
which a large group of interested States considered to be incompatible
with the object and purpose of the treaty” (ibid. (footnote 31 above),
21st meeting, p. 114, para. 76).
362
By 48 votes to 14, with 25 abstentions (ibid. (see footnote 28
above), p. 136, para. 182 (c)).
363
Viet Nam (ibid. (see footnote 31 above), 21st meeting, para. 22),
Italy (22nd meeting, para. 79), China (23rd meeting, para. 3), Singapore
(ibid., para. 16), New Zealand (24th meeting, para. 18), India (ibid.,
paras. 32 and 38), Zambia (ibid., para. 41), Ghana (22nd meeting,
paras. 71–72). Sweden, while supportive in principle of the idea of a
monitoring mechanism, believed that the Japanese proposal was “no
more than an attempt at solving the problem” (ibid., para. 32). See also
the reservations expressed by the United States (24th meeting, para. 49)
and by Switzerland (25th meeting, para. 9).
364
With regard to the amendment proposed by Japan and other delegations (see footnote 361 above), the view of the Expert Consultant
was that “proposals of that kind, however attractive they seemed, would
tilt the balance towards inflexibility and might make general agreement
on reservations more difficult. In any case, such a system might prove
somewhat theoretical, since States did not readily object to reservations” (ibid., 24th meeting, para. 9).
365
Thailand (ibid., 21st meeting, para. 47), Argentina (24th meeting, para. 45), Czechoslovakia (ibid., para. 69), Ethiopia (25th meeting,
para. 17).
358
359
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153. One is, however, compelled to recognize that
such clauses—however attractive they may seem
intellectually,366—at all events fall short of resolving all
the problems: in practice they do not encourage States
parties to maintain the special vigilance that is to be
expected of them367 and they leave important questions
unanswered:
(a) Do such clauses make it impossible for States parties to avail themselves of the right to raise objections
under article 20, paragraphs 4–5, of the 1969 Vienna
Convention? Given the very broad latitude that States
have in this regard, the answer must unquestionably be in
the negative; indeed, States objecting to reservations formulated under article 20 of the International Convention
on the Elimination of All Forms of Racial Discrimination
have maintained their objections368 even though their
position did not receive the support of two thirds of the
States parties, which is needed for an “objective” determination of incompatibility under article 20;
(b) On the other hand, the mechanism set up by article 20 dissuaded the Committee on the Elimination of
Racial Discrimination established under the Convention
from taking a position on the validity of reservations,369
which raises the issue of whether the Committee’s attitude
is the result of a discretionary judgement or whether, in the
absence of specific assessment mechanisms, the monitoring bodies have to refrain from taking a position. Actually,
nothing obliges them to do so; once it is recognized that
such mechanisms take precedence over the procedures
provided for in the treaty for determining the validity of
reservations, and that the human rights treaty bodies are
called upon to rule on that point as part of their mandate,370
they can do so in every instance, just as States can.
154. In reality, the controversy raging on this issue
among the commentators can be ascribed to the conjunction of several factors:
366
It is possible, though, to question the value of a collegiate system
when the very purpose of a reservation is precisely “to cover the position of a state which regarded as essential a point on which a two-thirds
majority had not been obtained” (Mr. Jiménez de Aréchaga, Yearbook
… 1962, vol. I, 654th meeting, para. 37). See also the sharp criticisms
by Cassese, loc. cit., passim and, in particular, pp. 301–304.
367
On the question of State inertia in this regard, see the comments
of the Expert Consultant during the United Nations Conference on the
Law of Treaties (footnote 364 above), and Imbert, op. cit., pp. 146–147,
and Riquelme Cortado, op. cit., pp. 316–321; see also paragraph 186
below.
368
See United Nations, Multilateral Treaties … (footnote 220
above), pp. 144–149.
369
“The Committee must take the reservations made by States
parties at the time of ratification or accession into account: it has no
authority to do otherwise. A decision—even a unanimous decision—by
the Committee that a reservation is unacceptable could not have any
legal effect” (Official Records of the General Assembly, Thirty-third
Session, Supplement No. 18 (A/33/18), para. 374 (a)). On this subject,
see the comments of Imbert, “Reservations and human rights …”,
pp. 41–42; and Shelton, “State practice on reservations to human rights
treaties”, pp. 229–230. Recently, however, the Committee on the Elimination of Racial Discrimination has taken a somewhat more flexible
position: for instance, in 2003, it stated with reference to a reservation
made by Saudi Arabia that “[t]he broad and imprecise nature of the
State party’s general reservation raises concern as to its compatibility
with the object and purpose of the Convention. The Committee encourages the State party to review the reservation with a view to formally
withdrawing it” (Official Records of the General Assembly, Fifty-eighth
Session, Supplement No. 18 (A/58/18), para. 209).
370
See paragraph 157 below.

(a) The issue really arises only in connection with the
human rights treaties;
(b) This is the case because, to begin with, it is in this
area and only in this area that modern treaties almost
invariably create mechanisms to monitor the implementation of the norms that they enact; however, while it has
never been contested that a judge or an arbitrator is competent to assess the validity of a reservation, including its
compatibility with the object and purpose of the treaty
to which it refers,371 the human rights treaties endow the
bodies which they establish with distinct powers (some—
at the regional level—can issue binding decisions but others, including the Human Rights Committee, can address
to States only general recommendations or recommendations related to an individual complaint);
(c) This is a relatively new phenomenon which was
not taken into account by the drafters of the 1969 Vienna
Convention;
(d) Furthermore, the human rights treaty bodies have
held to a particularly broad concept of their powers in
this field: not only have they recognized their own competence to assess the compatibility of a reservation with
the object and purpose of the treaty that established them,
but they have also seemed to consider that they had a
decision-making power to that end, even when they are
not otherwise so empowered372 and, applying the “severability” theory, they have declared that the States making
the reservations they have judged to be invalid are bound
by the treaty, including by the provision or provisions of
the treaty to which the reservations applied;373
(e) In so doing, they have aroused the opposition of
States, which have no interest in being bound by a treaty
beyond the limits which they accept, which they expect
to be able to interpret as freely as possible; some States
have reacted particularly violently and gone so far as to
deny that the bodies in question have any jurisdiction in
the matter;374
(f) This is compounded by the hypersensitivity of
human rights activists and human-rights doctrine in this
area, which has done nothing to calm a contentious debate
that is nevertheless largely artificial.
155. In reality, the issue is unquestionably less complicated than is generally presented by commentators—which
See footnote 383 below.
See, in this connection, the comments of Aust, op. cit.,
pp. 122–123.
373
See general comment No. 24 (footnote 230 above), para. 18;
communication No. 845/1999 (footnote 232 above). This decision
led the State party in question to denounce the Optional Protocol to
the International Covenant on Civil and Political Rights (see United
Nations, Multilateral Treaties … (footnote 220 above), p. 227), which
did not prevent the Committee from declaring, in a subsequent decision of 26 March 2002, that it considered that Trinidad and Tobago had
violated several provisions of the Covenant, including the provision to
which the reservation related (Official Records of the General Assembly,
Fifty-fifth Session, Supplement No. 40 (A/57/40), vol. II, annex IX.T).
374
See especially the very sharp criticisms expressed by France
(A/51/40 (footnote 293 above)), pp. 104–106, by the United States
(ibid.), p. 127, and by the United Kingdom (A/50/40 (footnote 230
above)), p. 132.
371
372
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does not mean that the situation is entirely satisfactory. In
the first place, there can be no doubt that the human rights
treaty bodies are competent to rule on the validity of a reservation, when the issue comes before them in the exercise of their functions, including of course the compatibility of the reservation with the object and purpose of the
treaty.375 Indeed, it must be acknowledged that the treaty
bodies cannot carry out their mandated functions if they
cannot be sure of the exact extent of their jurisdiction visà-vis the States concerned, whether in their consideration
of claims by States or individuals or of periodic reports,
or in their exercise of an advisory function; it is therefore
part of their functions to assess the validity of reservations made by the States parties to the treaties establishing
them.376 Secondly, in so doing, they have neither more nor
less authority than in any other area: the Human Rights
Committee and the other international human rights
treaty bodies which do not have decision-making power
do not acquire it in the area of reservations; the regional
courts which have the authority to issue binding decisions
do have that power, but within certain limits.377 Thus,
thirdly and lastly, while all the human rights treaty bodies (or dispute settlement bodies) may assess the validity
of a contested reservation, they may not substitute their
own judgement for the State’s consent to be bound by the
treaty.378
156. It goes without saying that the powers of the treaty
bodies do not affect the power of States to accept reservations or object to them, as established and regulated under
articles 20, 21 and 23 of the 1969 Vienna Convention.379
375
See paragraph 5 of the Commission’s preliminary conclusions on
reservations to normative multilateral treaties including human rights
treaties: “[W]here these treaties are silent on the subject, the monitoring
bodies established thereby are competent to comment upon and express
recommendations with regard, inter alia, to the admissibility of reservations by States, in order to carry out the functions assigned to them”
(Yearbook … 1997, vol. II (Part Two), p. 57).
376
For an exhaustive presentation of the position of the human rights
treaty bodies, see Yearbook … 1996 (footnote 27 above), pp. 72–76,
paras. 193–210; and Greig, loc. cit., pp. 90–107; see also Riquelme
Cortado, op. cit., pp. 345–353, and, with particular reference to the bodies established by the European Convention on Human Rights, Cameron and Horn, loc. cit., pp. 87–92.
377
See paragraph 8 of the Commission’s preliminary conclusions
on reservations to normative multilateral treaties including human
rights treaties: “The Commission notes that the legal force of the findings made by monitoring bodies in the exercise of their power to deal
with reservations cannot exceed that resulting from the powers given to
them for the performance of their general monitoring role” (Yearbook
… 1997, vol. II (Part Two), p. 57).
378
The Commission has stated in that connection, in paragraphs 6
and 10 of its preliminary conclusions on reservations to normative multilateral treaties including human rights treaties, that the competence
of the monitoring bodies to assess the validity of reservations “does
not exclude or otherwise affect the traditional modalities of control by
the contracting parties ” and “that, in the event of inadmissibility of a
reservation, it is the reserving State that has the responsibility for taking
action. This action may consist, for example, in the State’s either modifying its reservation so as to eliminate the inadmissibility, or withdrawing its reservation, or forgoing becoming a party to the treaty” (ibid.).
379
See, however, Human Rights Committee general comment
No. 24 (footnote 230 above), p. 124, para. 18: “[I]t is an inappropriate
task [the determination of the compatibility of a reservation with the
object and purpose of the International Covenant on Civil and Political
Rights] for States parties in relation to human rights treaties.” This passage contradicts the preceding paragraph in which the Committee recognizes that “an objection to a reservation made by States may provide
some guidance to the Committee in its interpretation as to its compatibility with the object and purpose of the Covenant”.
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Similarly, nothing prevents national courts, when necessary, from assessing the validity of reservations made by a
State on the occasion of a dispute brought before them,380
including their compatibility with the object and purpose
of a treaty, since they are authorized to apply the rules
of international treaty law—in the case of States parties
to the Convention—or of international customary law,
because the principle set out in article 19 (c) has the value
of customary law.381
157. It follows that this competence to assess the
validity of a reservation can also belong to international
jurisdictions or arbitrators. This would clearly be the
case if a treaty expressly provided for the intervention
of a jurisdictional body to settle a dispute regarding
the validity of reservations, but no reservation clause
of this type seems to exist, even though the question
easily lends itself to a jurisdictional determination.382
Nevertheless, there is no doubt that such a dispute can
be settled by any organ designated by the parties to
rule on differences in interpretation or application of
the treaty. It should therefore be understood that any
general clause on settlement of disputes establishes the
competence of the body designated by the parties in that
respect. What is more, that was the position of ICJ in its
advisory opinion of 1951 on Reservations to the Convention on Genocide:
[I]t may be that certain parties who consider that the assent given by
other parties to a reservation is incompatible with the purpose of the
Convention, will decide to adopt a position on the jurisdictional plane
in respect of this divergence and to settle the dispute which thus arises
either by special agreement or by the procedure laid down in Article IX
of the Convention.383

158. It must therefore be concluded that the competence
to assess the validity of a reservation belongs, more generally, to the various entities that are called on to apply
and interpret treaties: States, their domestic courts and,
380
See the decision of the Swiss Federal Supreme Court of
17 December 1992 in the case of F. v. R. and the Council of State of
Thurgau Canton (Journal des tribunaux (1995), pp. 523–537), and the
commentary by Flauss, “Le contentieux de la validité des réserves à la
CEDH devant le Tribunal fédéral suisse: requiem pour la déclaration
interprétative relative à l’article 6 § 1”.
381
See paragraph 56 above.
382
In this respect, see Bourguignon, “The Belilos case: new light on
reservations to multilateral treaties”, p. 369, and Bowett, “Reservations
…”, p. 81.
383
I.C.J. Reports 1951 (see footnote 19 above), p. 27. Likewise,
in its decision of 30 June 1977, the arbitral tribunal constituted for
the English Channel case was implicitly recognized as competent to
rule on the validity of the French reservations “on the basis that the
three reservations to Article 6 [of the Convention on the Continental
Shelf] are true reservations and admissible” (UNRIAA (footnote 90
above), p. 40, para. 56). See the position of ICJ concerning the validity of reservations (of a specific nature, it is true, and different from
those covered in the Guide to Practice—see draft guideline 1.4.6
(Unilateral statements made under an optional clause) and its commentary (Yearbook … 2000, vol. II (Part Two), pp. 112–114) included
in optional declarations of acceptance of its obligatory jurisdiction
(see in particular the judgment of 26 November 1957, Right of Passage over Indian Territory, Preliminary Objections, Judgment, I.C.J.
Reports 1957, pp. 141–144; the opinions of Sir Hersch Lauterpacht,
separate in the case of Certain Norwegian Loans (I.C.J. Reports
1957 (footnote 184 above) pp. 43–45) and dissenting in the case of
Interhandel, Preliminary Objections, Judgment, I.C.J. Reports 1959,
pp. 103–106—see also the dissenting opinions of President Klaedstad
and Judge Armand-Hugon, ibid., pp. 75 and 93). See further the jurisprudence cited in paragraph 96 above.
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within the limits of their competence, bodies for the settlement of disputes and monitoring of the application of
the treaty.
159. On the other hand, in accordance with the widely
dominant principle of the “letter box” depositary384
endorsed by article 77 of the 1969 Vienna Convention,385
in principle the depositary can only take note of reservations of which it has been notified and transmit them to
the contracting States386 without ruling on their validity.
160. In adopting draft guideline 2.1.8, however, the
Commission took the view that, from the perspective of
the progressive development of international law, in case
of reservations that were in the depositary’s opinion manifestly [impermissible],387 the depositary should “draw the
attention of the author of the reservation to what, in the
depositary’s view, constitutes such [impermissibility]”.388
It is worth noting that at that time, “[t]he Commission
considered that it was not justifiable to make a distinction
between the different types of ‘impermissibility’ listed in
article 19”389 of the 1969 and 1986 Vienna Conventions.
161. The present situation regarding verification of
the validity of reservations to treaties, more particularly
human rights treaties, is therefore one in which there is
concurrence, or at least coexistence of several mechanisms for determining the validity of reservations:390
(a) One of these, which constitutes ordinary law, is the
purely inter-State mechanism provided for in article 20
of the 1969 and 1986 Vienna Conventions which can be
adapted by special reservation clauses contained in the
treaties concerned;
(b) Where the treaty establishes a body to monitor its
implementation, it is now accepted that this body can also
rule on the validity of reservations;
(c) But this still leaves open the possibility for the
States and international organization parties to have
recourse, where appropriate, to the customary methods of
peaceful settlement of disputes, including jurisdictional or
arbitral methods, in the event of a dispute arising among
them concerning the permissibility of a reservation;391
384
Yearbook … 2001, vol. II (Part One), document A/CN.4/518 and
Add.1–3, p. 163, para. 165. See also page 161, paragraphs 158–160; see
further Combacau, “Logique de la validité …”, p. 199.
385
Which corresponds to article 78 of the 1986 Vienna Convention.
386
See Yearbook … 2001 (footnote 384 above), pp. 161–163,
paras. 160–167, and draft guideline 2.1.7 (Functions of depositaries)
of the Guide to Practice and its commentary (Yearbook … 2002, vol. II
(Part Two), pp. 42–45).
387
On the significance of the brackets, see paragraph 6 above.
388
Guideline 2.1.8 (Procedure in case of manifestly [impermissible]
reservations), para. 1, Yearbook … 2002, vol. II (Part Two), p. 45. See
also paragraph 183 below.
389
Yearbook … 2002, vol. II (Part Two), p. 45, para. (5) of the commentary to draft guideline 2.1.8.
390
See Yearbook … 1996 (footnote 27 above), pp. 76–77, paras. 211–
215, on which the discussion that follows is largely based. For a very
clear position in favour of the complementarity of monitoring systems,
see Lijnzaad, op. cit., pp. 97–98; see also Cohen-Jonathan, loc. cit.,
p. 944.
391
Subject, however, to the existence of “self-contained regimes”,
among which those instituted by the European and American

(d) It may well be, moreover, that national courts
themselves, like those in Switzerland,392 also consider
themselves entitled to determine the validity of a reservation in the light of international law.
162. It is clear that the multiplicity of possibilities for
verification presents certain disadvantages, not least of
which is the risk of conflict between the positions different parties might take on the same reservation (or on two
identical reservations of different States).393 But in fact,
this risk is inherent in any verification system—over time,
any given body may take conflicting decisions—and it is
perhaps better to have too much verification than no verification at all.
163. A more serious danger is that constituted by the
succession of verifications over time, in the absence of
any limitation of the duration of the period during which
the verifications may be carried out. The problem does
not arise in the case of the Vienna regime because article 20, paragraph 5, of the 1969 Vienna Convention sets
a time limit of 12 months following the date of receipt of
notification of the reservation (or the expression by the
objecting State of its consent to be bound) on the period
during which a State may formulate an objection.394 A real
problem arises, however, in all cases of jurisdictional or
quasi-jurisdictional verification, which are unpredictable
and depend on referral of the question to the monitoring
or settlement body. In order to overcome this problem, it
has been proposed that the right of the monitoring bodies
to give their opinion should also be limited to a 12-month
period.395 Apart from the fact that none of the relevant
texts currently in force provides for such a limitation, the
limitation seems scarcely compatible with the very basis
for action by monitoring bodies, which is designed to
ensure respect for the general principles of international
law (preservation of the object and purpose of the treaty).
Furthermore, as has been pointed out, one of the reasons
why States lodge few objections is precisely that the
12-month rule often allows them insufficient time;396 the
same problem is liable to arise a fortiori in the monitoring
bodies, as a result of which the latter may find themselves
paralysed.
164. It could be concluded that the possibilities of
cross-verification in fact strengthen the opportunity for
the reservations regime, and in particular the principle of
conventions on human rights and the African Charter of Human and
Peoples’ Rights should undoubtedly be included (see Simma, “Selfcontained regimes”, pp. 129 et seq., and Meron, Human Rights and
Humanitarian Norms as Customary Law, pp. 230 et seq.
392
See footnote 380 above.
393
See, in particular, Imbert, who refers to the risks of incompatibility within the European Convention system, in particular between the
positions of the Court and the Committee of Ministers (“Reservations
to the European Convention …”, pp. 590–591).
394
Note, however, that the problem nevertheless arises because ratifications and accessions are spread over time.
395
See Imbert, op. cit., p. 146, footnote (25), and “Reservations and
human rights conventions”, pp. 36 and 44); contra Council of Europe,
Proceedings of the Fourth International Colloquy about the European
Convention on Human Rights, Rome, 5–8 November 1975, pp. 271–
272; Golsong, “Les réserves aux instruments internationaux pour la
protection des droits de l’homme”, p. 27; and Edwards Jr., loc. cit.,
pp. 387–388.
396
See Clark, loc. cit., pp. 312–314.
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compatibility with the object and purpose of the treaty,
to play its real role. The problem is not one of setting up
one possibility against another, or of affirming the monopoly of one mechanism,397 but of combining them so as
to strengthen their overall effectiveness, for while their
modalities differ, their end purpose is the same: the aim in
all cases is to reconcile the two conflicting but fundamental requirements of integrity of the treaty and universality
of participation. It is only natural that the States which
wish to conclude the treaty should be able to express their
point of view; it is also natural that the monitoring bodies
should play fully the role of guardians of treaties entrusted
to them by the parties.
165. This situation does not exclude—in fact it
implies—a degree of complementarity among the various methods of verification, as well as cooperation among
the bodies concerned. In particular, it is essential that, in
assessing the validity of a reservation, the monitoring bodies (as well as the dispute settlement bodies) should take
fully into account the positions taken by the Contracting
Parties through acceptances or objections. Conversely,
States, which are required to abide by the decisions taken
by monitoring bodies when they have given those bodies
decision-making power, should pay serious attention to
the well-thought-out and reasoned positions of those bodies, even though the bodies cannot take legally binding
decisions.398
166. The examination of competence to assess the validity of reservations both from the viewpoint of the object
and purpose of a treaty and from that of treaty clauses
excluding or limiting the ability to formulate reservations
provided an opportunity to “revisit” some of the preliminary conclusions adopted by the Commission in 1997,

397
Meanwhile it is the natural tendency of competent institutions
to issue rulings; see the opposing points of view between the Human
Rights Committee (“it is an inappropriate task for States parties in relation to human rights treaties”—general comment No. 24 (footnote 230
above), para. 18) and France (“it is [for States parties] … and for them
alone, unless the treaty states otherwise, to decide whether a reservation
is incompatible with the object and purpose of the treaty”—A/51/40
(see footnote 290 above), para. 14).
398
See, however, the extremely strong reaction to general comment
No. 24 found in the Foreign Relations Revitalization Act submitted to
the United States Senate by Senator Helms on 9 June 1995 in terms of
which “no funds authorized to be appropriated by this Act nor any other
Act, or otherwise made available may be obligated or expended for the
conduct of any activity which has the purpose or effect of:
“(A) reporting to the Human Rights Committee in accordance
with Article 40 of the International Covenant on Civil and Political
Rights; or
“(B) responding to any effort by the Human Rights Committee
to use the procedures of Articles 41 and 42 of the International Covenant on Civil and Political Rights to resolve claims by other parties
to the Covenant that the United States is not fulfilling its obligations
under the Covenant, until the President has submitted to the Congress the certification described in paragraph (2).
“(2) certification. The certification referred to in paragraph (1)
is a certification by the President to the Congress that the Human
Rights Committee established under the International Covenant on
Civil and Political Rights has:
“(A) revoked its General Comment No. 24 adopted on November 2, 1994; and
“(B) expressly recognized the validity as a matter of ratification
of the International Covenant on Civil and Political Rights.”
(104th Congress, 1st session, S.908 (report No. 104–95, title III,
chap. 2, sect. 314))
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in particular paragraphs 5, 6 and 8,399 without taking any
decisive action that would lead to a change in their meaning. It thus appears that the time has come to reformulate them in order to include them in the form of draft
guidelines in the Guide to Practice, without specifically
mentioning human rights treaties, even though, in practice, it is mainly in reference to them that the intertwining
of powers to assess the validity of reservations poses a
problem.
167. The relevant set of draft guidelines should no
doubt begin with a general provision recalling that the
various modalities of verification are not mutually exclusive but mutually reinforcing—in particular and including
when the treaty establishes a body to monitor its implementation. This statement corresponds to the one found
in a different form in paragraph 6 of the preliminary conclusions.400 Consequently, draft guideline 3.2 could be
worded as follows:
“3.2 Competence to assess the validity of reservations
“The following are competent to rule on the validity of
reservations to a treaty formulated by a State or an international organization:
“(a) The other contracting States [including, as
applicable, their domestic courts] or other contracting
organizations;
“(b) Dispute settlement bodies that may be competent
to interpret or apply the treaty; and
“(c) Treaty implementation monitoring bodies that
may be established by the treaty.”
168. The phrase contained in square brackets may not be
necessary since domestic courts are, from the viewpoint of
international law, an integral part of the “State”, and they
may, if need be, engage its responsibility.401 That clarification could, however, be useful to the extent that their intervention, even if it could have effects at the international
level, takes place in the domestic sphere, while subparagraph (a) of the proposed draft guideline refers above all to
State bodies which have the capacity to commit the State
at the international level.402 On the other hand, it would
seem unnecessary to mention the (limited) role of the depositary in this area: it is the subject of draft guidelines
2.1.7 and 2.1.8 (see paragraphs 159–160 above).
169. Draft guideline 3.2 implies that the monitoring
bodies established by the treaty are competent to rule
399
Yearbook … 1997, vol. II (Part Two), p. 57. See, in particular,
paragraph 155 above.
400
“The Commission stresses that this competence of the monitoring bodies does not exclude or otherwise affect the traditional modalities of control by the contracting parties, on the one hand, in accordance with the above-mentioned provisions of the Vienna Conventions
of 1969 and 1986 and, where appropriate by the organs for settling any
dispute that may arise concerning the interpretation or application of
the treaties” (Yearbook … 1997, vol. II (Part Two), p. 57).
401
See article 4 of the Commission’s draft articles on responsibility
of States for internationally wrongful acts (Conduct of organs of a
State), Yearbook … 2001, vol. II (Part Two), p. 26, and General Assembly resolution 56/83 of 12 December 2001, annex.
402
See article 7 of the 1969 and 1986 Vienna Conventions.
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on the validity of reservations formulated by the Contracting Parties, but does not expressly state this, unlike
paragraph 5 of the preliminary conclusions adopted by
the Commission in 1997, whereby even if the treaty is
silent on the subject, the monitoring bodies established
by normative multilateral treaties “are competent to comment upon and express recommendations with regard,
inter alia, to the admissibility of reservations by States,
in order to carry out the functions assigned to them”.403
170. The meaning of the last phrase is illuminated by
paragraph 8 of the preliminary conclusions:
The Commission notes that the legal force of the findings made by
monitoring bodies in the exercise of their power to deal with reservations cannot exceed that resulting from the powers given to them for the
performance of their general monitoring role.404

171. A single draft guideline could establish the competence of the monitoring bodies to rule both on the validity
of reservations, as seems imperative in view of the discussions on the subject, and on the limits of that power:
“3.2.1 Competence of the monitoring bodies established
by the treaty
“1. When a treaty establishes a body to monitor
application of the treaty, that body shall be competent, for
the purpose of discharging the functions entrusted to it, to
assess the validity of reservations formulated by a State or
an international organization.
“2. The findings made by such a body in the exercise
of this competence shall have the same legal force as that
deriving from the performance of its general monitoring
role.”
172. It should be noted in addition that the wording of
draft guideline 3.2 as proposed in paragraph 167 above
takes up only part of the substance of paragraph 6 of the
preliminary conclusions of 1997:405 it lists the persons or
institutions competent to rule on the validity of reservations but does not specify that such powers are cumulative
and not exclusive of each other. It is clearly essential that
this be spelled out in a separate draft guideline:
“3.2.4 Plurality of bodies competent to assess the validity
of reservations
“When the treaty establishes a body to monitor its
application, the competence of that body neither excludes
nor affects in any other way the competence of other contracting States or other contracting international organizations to assess the validity of reservations to a treaty
formulated by a State or an international organization, nor
that of such dispute settlement bodies as may be competent to interpret or apply the treaty.”
173. It does not seem appropriate, however, for the Commission to adopt at this stage one or more draft guidelines
bearing on the consequences of the assessment of the
validity of a reservation. Those consequences cannot be
Yearbook … 1997, vol. II (Part Two), p. 57.
Ibid.
405
See footnote 400 above.
403
404

determined without a thorough study of the effects of the
acceptance of, and the objections to, reservations. Such
a study will not be able to be carried out until next year.
174. However, the question arises as to whether the
Commission intends to incorporate in the Guide to Practice, in the form of draft guidelines, the recommendations
set out in paragraphs 7 and 9 of the 1997 preliminary conclusions on reservations to normative multilateral treaties
including human rights treaties. These are formulated as
follows:
7. The Commission suggests providing specific clauses in normative multilateral treaties, including in particular human rights treaties,
or elaborating protocols to existing treaties if States seek to confer competence on the monitoring body to appreciate or determine the admissibility of a reservation;
…
9. The Commission calls upon States to cooperate with monitoring bodies and give due consideration to any recommendations that
they may make or to comply with their determination if such bodies
were to be granted competence to that effect in the future.406

175. It would certainly be inappropriate to include
clauses of this type in draft articles intended for adoption
in the form of an international convention. But such is not
the case of the Guide to Practice currently being drawn
up, which is understood to constitute a code of recommended practices, designed to guide the practice of States
and international organizations with regard to reservations
but without being legally binding.407 Moreover, the Commission already decided to include in the Guide at least
one draft guideline clearly drafted in the form of a recommendation to States and international organizations.408
176. In the same spirit, the Commission might wish to
recommend that States and international organizations:
(a) Include in multilateral treaties that they conclude
in the future and that provide for the establishment of a
monitoring body, specific clauses conferring competence
on that body to assess the validity of reservations and
specifying the legal effect of such assessment (or attach
protocols to that end to existing treaties);
(b) Cooperate with such bodies and give due consideration to their findings as to the validity of reservations.
177. Draft guideline 3.2.2, which would meet the first of
these concerns (and would reflect paragraph 7 of the Commission’s preliminary conclusions409) could be worded as
follows:
“3.2.2 Clauses specifying the competence of monitoring
bodies to assess the validity of reservations
“States or international organizations should insert, in
treaties establishing bodies to monitor their application,
clauses specifying the nature and, where appropriate,
Yearbook … 1997, vol. II (Part Two), p. 57.
See, in this connection, the commentary to draft guideline 2.5.3,
Yearbook … 2003, vol. II (Part Two), p. 76.
408
See draft guideline 2.5.3 (Periodic review of the usefulness of
reservations), and paragraphs (2)–(3) of the commentary (ibid.)
409
See paragraph 174 above.
406
407
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the limits of the competence of such bodies to assess
the validity of reservations. Protocols to existing treaties
could be adopted to the same ends.”
178. The call to States and international organizations
to cooperate with monitoring bodies, in paragraph 9 of
the Commission’s preliminary conclusions,410 could be
carried over into a draft guideline 3.2.3, which should
however be worded differently so as to remove the ambiguity in the wording adopted in 1997: the phrase “if such
bodies were to be granted competence to that effect in
the future*” seems to imply that they do not have such
competence at the present time. This is not so, since there
is no question but that they may assess the validity of reservations to treaties whose observance they are required
to monitor.411 On the other hand, they may not:
(a) Compel reserving States and international organizations to accept their findings, since they do not have
general decision-making power;412 or
(b) In any case, take the place of the author of the
reservation in determining the consequences of the nonvalidity of a reservation.413
179. In the light of these remarks, draft guideline 3.2.3
could be worded as follows:
“3.2.3 Cooperation of States and international organizations with monitoring bodies
“States and international organizations that have formulated reservations to a treaty establishing a body to
monitor its application are required to cooperate with that
body and take fully into account that body’s assessment
of the validity of the reservations that they have formulated. When the body in question is vested with decisionmaking power, the author of the reservation is bound to
give effect to the decision of that body [provided that it is
acting within the limits of its competence].”
180. Although paragraph 9 of the preliminary conclusions is drafted as a recommendation (“The Commission
calls upon States …”),414 it seemed possible to adopt firmer
wording for draft guideline 3.2.3: there is no doubt that
Contracting Parties have a general duty to cooperate with
the treaty monitoring bodies that they have established
and, if those bodies are vested with decision-making
power, that they must abide by their decisions. However,
so long as the difficult question of the effect of a finding
of non-validity of reservations has not been considered, it
would be premature to spell out the admissible scope of a
decision to that effect. This precautionary wording would
no doubt be intensified if the Commission were to retain
the words between square brackets, which clearly imply
that the question of the limits of the competence of the
monitoring bodies in this regard remains open.
Yearbook … 1997, vol. II (Part Two), p. 57.
See paragraph 155 above; and also Yearbook … 1996 (footnote 27 above), p. 75, paras. 206–209.
412
See draft guideline 3.2.1, paragraph 2 (para. 171 above), and
Yearbook … 1996 (footnote 27 above), pp. 79–80, paras. 234–240.
413
See paragraph 10 of the preliminary conclusions (Yearbook
… 1997, vol. II (Part Two), p. 57) and Yearbook … 1996 (footnote 27
above), pp. 77–79, paras. 218–230.
414
Yearbook … 1997, vol. II (Part Two), p. 57.
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2. Consequences of the non-validity of a reservation
181. Just as it does not specify the consequences of
the formulation of a reservation prohibited, expressly
(subpara. (a) or implicitly subpara. (b)), by the treaty
to which it refers, so article 19 does not allude to the
effects of the formulation of a reservation prohibited
by subparagraph (c),415 and nothing in the text of the
1969 Vienna Convention indicates how these provisions relate to those of article 20 concerning acceptance of reservations and objections. The question has
been raised as to whether this “normative gap”416 may
not have been deliberately created by the authors of the
Convention.417
182. It must in any case be acknowledged that the
travaux préparatoires for article 19 (c) are confused
and do not provide any clearer indications of any consequences that the drafters of the 1969 Vienna Convention
intended to draw from the incompatibility of a reservation
with the object and purpose of the Convention:418
(a) In draft article 17 proposed by Sir Humphrey
Waldock in 1962, the object and purpose of the treaty
appeared only as guidance for the reserving State
itself;419
(b) The debates on that draft were particularly confused during the Commission’s plenary meetings420 and
mainly served to bring to light a split between members
who advocated an individual determination by States and
those who were in favour of a collegial mechanism (see
paragraph 152 above), without the consequences of such
determination being really discussed;
(c) However, after the Drafting Committee had recast
the draft along lines very close to the wording of the
present article 19, the overriding feeling seems to have
been that the object and purpose constituted a criterion by
which the validity of the reservation should be assessed.421
This is attested by the new amendment to article 18 bis,
which entailed, on the one hand, the inclusion of the criterion of incompatibility and, on the other hand, and most
importantly, the modification of the title of that provision,
which became “The effect of reservations” instead of
“The validity of reservations”,422 which shows that their
validity is the subject of draft article 17 (which became
article 19 of the 1969 Vienna Convention);
See Greig, loc. cit., p. 83.
Horn, op. cit., p. 131; see also Combacau, “Logique de la validité
…”, p. 199.
417
See Imbert, op. cit., pp. 137–140.
418
It should be recalled that this criterion was included in the draft
belatedly, going back only to Sir Humphrey Waldock’s first report
(Yearbook … 1962 (footnote 23 above)); see also paragraphs 72–73
above.
419
Art. 17, para. 2 (a); see paragraph 73 above; see also the remarks
by the Special Rapporteur at the fourteenth session (Yearbook … 1962,
vol. I, 651st meeting, pp. 145–146, para. 85).
420
See Yearbook … 1962, vol. I, pp. 139–168 and 172–175.
421
Ibid., particularly pp. 225–234. During the discussion on new
article 18 bis, entitled “The validity of reservations”, all the members
referred to the criterion of compatibility with the object and purpose of
the treaty, which was not mentioned, however, in the draft adopted by
the Drafting Committee.
422
Ibid., pp. 252–253.
415
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(d) The deft wording of the commentary on draft articles 18 and 20 (corresponding respectively to articles 19
and 21 of the 1969 Vienna Convention) adopted in 1962
leaves the question open: it affirms both that the compatibility of the reservation with the object and purpose of
the treaty is the criterion governing the formulation of reservations and that, since this criterion “is to some extent
a matter of subjective appreciation … the only means of
applying it in most cases will be through the individual
State’s acceptance or rejection of the reservation”, but
only “in the absence of a tribunal or organ with standing
competence”.423
(e) In his 1965 report, the Special Rapporteur, Sir
Humphrey Waldock, also noted, in connection with draft
article 19 relating to treaties that are silent on the question of reservations (subsequently, art. 20 of the 1969
Vienna Convention), that “[t]he Commission recognized
that the ‘compatibility’ criterion is to some extent subjective and that views may differ as to the compatibility of
a particular reservation with the object and purpose of a
given treaty. In the absence of compulsory adjudication,
on the other hand, it felt that the only means of applying
the criterion is through the individual State’s acceptance
or rejection of the reservation”; it also recognized that
“the rules proposed by the Commission might be more
readily acceptable if their interpretation and application
were made subject to international adjudication”.424
(f) The Commission’s commentaries on draft articles 16–17 (subsequently, 19–20 respectively) are no
longer so clear, however, and confine themselves to indicating that “[t]he admissibility or otherwise of a reservation under paragraph (c) … is in every case very much
a matter of the appreciation of the acceptability of the
reservation by the other contracting States”, and that, for
that reason, draft article 16 (c) should be “read in close
conjunction with the provisions of article 17 regarding
acceptance of and objection to reservations”;425
(g) At the United Nations Conference on the Law
of Treaties, some delegations tried to put more content
into the criterion of the object and purpose of the treaty.
Accordingly, Mexico proposed that the consequences of a
judicial decision recognizing the incompatibility of a reservation with the object and purpose of the treaty should
be spelled out.426 But it was mainly those in favour of a
system of collegial assessment who tried to draw concrete
conclusions from the incompatibility of a reservation with
the object and purpose of the treaty.427
183. Moreover, as noted in paragraph 52 above, nothing, either in the text of article 19 or in the travaux
Yearbook … 1962 (see footnote 18 above), p. 181, para. (22).
Yearbook … 1965 (see footnote 20 above), p. 52, para. 9.
425
Yearbook … 1966 (see footnote 18 above).
426
Official Records of the United Nations Conference on the Law of
Treaties (see footnote 31 above), 21st meeting, p. 113, para. 63. Mexico
proposed two solutions. The first was that the State that had formulated
the incompatible reservation should be obliged to withdraw it, failing
which it should forfeit the right to become a party to the treaty; and the
second was that the treaty in its entirety should be deemed to cease to be
in force between the reserving State and the objecting State.
427
See, in particular, the statements of the various delegations cited
above (footnotes 361 and 363).
423
424

préparatoires, gives grounds for thinking that a distinction should be made between the different cases: ubi lex
non distinguit, nec nos distinguere debemus. In all three
cases, as clearly emerges from the chapeau of article 19,
a State is prevented from formulating a reservation and,
once it is accepted that a reservation prohibited by the
treaty is null and void by virtue of article 19 (a)–(b) (see
paragraph 53 above), there is no reason to draw different conclusions from subparagraph (c). Three objections
of unequal weight have, however, been raised to this
conclusion.
184. First, it has been pointed out that whereas the
depositaries reject reservations prohibited by the treaty,
they communicate to other contracting States the text of
those that are, prima facie, incompatible with its object
and purpose.428 Such indeed is the practice followed by
the Secretary-General of the United Nations,429 albeit that
its significance is only relative. For
only if there is … no doubt* that the statement accompanying the
instrument is an unauthorized reservation does the Secretary-General
refuse the deposit …
…
In case of doubt,* the Secretary-General shall request clarification
from the State concerned …
However, the Secretary-General feels that it is not incumbent
upon him to request systematically such clarifications;* rather, it
is for the States concerned to raise, if they so wish, objections to
statements which they would consider to constitute unauthorized
reservations.430

In other words, the difference noted in the practice of the
Secretary-General is not based on the distinction between
the situations in article 19 (a)–(b) on the one hand, and
article 19 (c) on the other, but on the certainty that the
reservation is contrary to the treaty. When an interpretation is necessary, the Secretary-General relies on States;
such is always the case when the reservation is incompatible with the object and purpose of the treaty; it may
also be so when the reservations are expressly or implicitly prohibited. Furthermore, in draft guideline 2.1.8 of
the Guide to Practice, the Commission, in a context of
progressive development, considered that “[w]here, in
the opinion of the depositary, a reservation is manifestly
[impermissible],431 the depositary shall draw the attention
of the author of the reservation to what, in the depositary’s
view, constitutes such [impermissibility].432 To that end,
as is noted in paragraph 160 above: “The Commission
considered that it was not justifiable to make a distinction
between the different types of ‘impermissibility’ listed in
article 19.”433
See Gaja, “Unruly treaty reservations”, p. 317.
See United Nations, Summary of Practice of the Secretary-General as Depositary of Multilateral Treaties (ST/LEG/7/Rev. 1) (United
Nations publication, Sales No. E.94.V.15), p. 57, paras. 191–192.
430
Ibid., pp. 57–58, paras. 193 and 195–196. The practice followed
by the Secretary-General of the Council of Europe is similar, except
that, in the event of difficulty, he/she may consult (and does consult) the
Committee of Ministers (see Polakiewicz, op. cit., pp. 90–93).
431
On the significance of these square brackets, see paragraph 193
below.
432
Yearbook … 2002, vol. (Part Two), p. 45.
433
Ibid., p. 46, para. (5) of the commentary to draft guideline 2.1.8.
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185. Secondly, it has been pointed out in the same spirit
that in the situation in subparagraphs (a)–(b), the reserving State could not be unaware of the prohibition and that,
for that reason, it should be assumed to have accepted the
treaty as a whole, notwithstanding its reservation (“severability theory”).434 There is no doubt that it is less easy
to determine objectively that a reservation is incompatible with the object and purpose of the treaty than it is
when there is a prohibition clause. The remark is certainly
relevant, although not decisive. It is less obvious than is
sometimes thought to determine the scope of reservation
clauses, especially when the prohibition is implicit, as in
the situation in subparagraph (b).435 Furthermore, it may
be difficult to determine whether or not a unilateral statement is a reservation, and the State concerned may have
thought in good faith that it had not violated the prohibition while considering that its consent to be bound by
the treaty depends on the acceptance of its interpretation
thereof.436 And, in reality, while a State is assumed not to
be ignorant of the prohibition resulting from a reservation
clause, by the same token it must be aware that it cannot
divest a treaty of its substance through a reservation that is
incompatible with the treaty’s object and purpose.
186. Thirdly and most importantly, it has been argued
that article 20, paragraphs 4–5, describe one single case
in which the possibility of accepting a reservation is limited: when the treaty contains a contrary provision;437 a
contrario, this would allow for complete freedom to
accept reservations, notwithstanding the provisions of
article 19 (c).438 While it is true that, in practice, States
infrequently object to reservations which are very possibly contrary to the object and purpose of the treaty to
which they relate and that, as a consequence, the rule contained in article 19 (c)439 is deprived of concrete effect,
at least in the absence of an organ which is competent to
take decisions in that regard,440 many arguments, based
on the text of the 1969 Vienna Convention itself, conflict
with that reasoning:
(a) Articles 19–20 of the Convention have distinct
purposes; the rules that they establish are applicable at
different stages of the formulation of a reservation: article 19 sets out the cases in which a reservation may not be
formulated; article 20 describes what happens when it has
been formulated;441
(b) The proposed interpretation would strip article 19 (c) of all useful effect: as a consequence, a
Fodella, loc. cit., p. 143.
See paragraphs 39–42 above.
436
On the distinction between reservations and simple or conditional interpretative declarations, see draft guidelines 1.3–1.3.3 of the
Commission’s Guide to Practice and the commentaries thereto, Yearbook … 1999, vol. II (Part Two), pp. 107–112.
437
The wording used in both provisions is “unless the treaty otherwise provides”.
438
See Greig, loc. cit., pp. 134–137.
439
See, in particular, Carreau, Droit international, p. 137; Gaja,
”Unruly treaty reservations”, pp. 315–318; Greig, loc. cit., pp. 86–90;
and Imbert, op. cit., pp. 134–137.
440
See paragraphs 157–158 above; see also Coccia, loc. cit., p. 33,
and Szafarz, loc. cit., p. 301.
441
See Bowett, “Reservations …”, p. 80, and Redgwell, “Reservations to treaties …”, pp. 404–406.
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reservation which is incompatible with the object and
purpose of the treaty would have exactly the same effect
as a compatible reservation;
(c) It also renders meaningless article 21, paragraph 1,
which stipulates that a reservation is “established” only
“in accordance with articles 19, 20 and 23” (see paragraphs 14 above and 187 below); and
(d) It introduces a distinction between the scope of
article 19 (a)–(b), on the one hand, and article 19 (c), on
the other, which the text in no way authorizes (see paragraphs 52 and 183 above).
187. Consequently, there is nothing in the text of article 19 of the 1969 and 1986 Vienna Conventions, or in
its context, or in the travaux préparatoires for the Conventions, or even in the practice of States or depositaries
to justify drawing such a distinction between the consequences, on the one hand, of the formulation of a reservation in spite of a treaty-based prohibition (art. 19 (a)–(b))
and, on the other, of its incompatibility with the object
and purpose of the treaty (art. 19 (c)). This could be the
subject of a new draft guideline 3.3:
“3.3 Consequences of the non-validity of a reservation
“A reservation formulated in spite of the express or
implicit prohibition arising from the provisions of the
treaty or from its incompatibility with the object and the
purpose of the treaty is not valid, without there being
any need to distinguish between these two grounds for
invalidity.”
188. Once it has been accepted that the three subparagraphs of article 19 have the same function and that a
State cannot formulate a reservation which is contrary to
their provisions, it still remains to be seen what happens
when, in spite of these prohibitions, a State formulates a
reservation. If it does so, the reservation certainly cannot have the legal effects which, pursuant to article 21,
are clearly contingent on its establishment “in accordance
with articles 19 [in its entirety], 20 and 23”.442 This effect,
to some extent a contrario, of the non-validity of a reservation can be studied only in conjunction with the effects
of reservations, of their acceptance and of the objections
made to them.
189. But the question still remains: on the one hand,
should it be concluded that, by proceeding thus, the
reserving State is committing an internationally wrongful act which engages its international responsibility? On
the other hand, are other States prevented from accepting
a reservation formulated in spite of the prohibitions contained in article 19?
190. With regard to the first of those two questions, it
has been argued that a reservation which is incompatible
with the object and purpose of the treaty443 “amounts to
442
Art. 21 (Legal effects of reservations and of objections to reservations): “A reservation established with regard to another party in
accordance with articles 19, 20 and 23”.
443
But this should also hold true a fortiori for reservations prohibited by the treaty.
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a breach of [the] obligation” arising from article 19 (c).
“Therefore, it is a wrongful act, entailing such State’s
responsibility vis-à-vis each other party to the treaty. It
does not amount to a breach of the treaty itself, but rather
of the general norm embodied in the Vienna Convention
forbidding ‘incompatible’ reservations.”444 This reasoning, based expressly on the rules governing the responsibility of States for internationally wrongful acts,445 is not
entirely convincing.446
191. It is clear that “[t]here is a breach of an international obligation by a State when an act of that State is not
in conformity with what is required of it by that obligation,
regardless of its origin or character”,447 and that a breach
of an obligation not to act (in this case, not to formulate a
reservation which is incompatible with the object and purpose of the treaty) is an internationally wrongful act liable
to engage the international responsibility of a State in the
same way as an obligation to act. But that question has not
yet arisen in the sphere of the law of responsibility. As ICJ
forcefully recalled in the case concerning the GabčíkovoNagymaros Project, that branch of law and the law of
treaties “obviously have a scope that is distinct”; while
“[a] determination of whether a convention is or is not
in force, and whether it has or has not been properly suspended or denounced, is to be made pursuant to the law of
treaties”,448 it falls to this same branch of law to determine
whether or not a reservation may be formulated. It follows, at the very least, that the potential responsibility of
a reserving State cannot be determined in the light of the
Vienna rules and that that responsibility is not relevant to
the “law of reservations”. Furthermore, even if damage
is not a requirement for engaging the responsibility of a
State,449 it conditions the implementation of the latter and,
in particular, reparation,450 whereas, for an invalid reservation to have concrete consequences in the sphere of the
law of responsibility, the State relying on it must be able
to invoke an injury, which is highly unlikely.
192. But there is more. It is telling that no State has
ever, when formulating an objection to a prohibited reservation, invoked the responsibility of the reserving State:
Coccia, loc. cit., pp. 25–26.
See articles 1–2 of the Commission’s draft articles on responsibility of States for internationally wrongful acts, annexed to General
Assembly resolution 56/83, and in Yearbook … 2001 (footnote 401
above).
446
See Gaja, “Unruly treaty reservations”, p. 314, footnote (29).
447
Art. 12 (see footnote 445 above).
448
I.C.J. Reports 1997 (footnote 182 above), p. 38, para. 47; see
also the decision of 30 April 1990 in the case concerning the difference between New Zealand and France concerning the interpretation or
application of two agreements, concluded on 9 July 1986 between the
two States and which related to the problems arising from the Rainbow
Warrior Affair, UNRIAA, vol. XX (Sales No. E/F.93.V.3), pp. 251–
252, para. 75. On the relationship between the two branches of law, see,
in particular, Bowett, “Treaties and State responsibility”; Combacau,
“Logique de la validité …”; Dupuy, “Droit des traités, codification et
responsabilité internationale”; Weckel, “Convergence du droit des traités et du droit de la responsabilité internationale à la lumière de l’arrêt
du 25 septembre 1997”; Weil, “Droit des traités et droit de la responsabilité”; and Yahi, “La violation d’un traité: l’articulation du droit des
traités et du droit de la responsabilité internationale”.
449
See article 1 of the Commission’s draft articles (footnote 401
above).
450
See articles 31 and 34 of the Commission’s draft articles (ibid.),
p. 28.
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the consequences of the observation that a reservation is
not valid may be varied,451 they never constitute an obligation to make reparation and, if an objecting State were
to invite the reserving State to withdraw its reservation
or to amend it within the framework of the “reservations
dialogue”,452 it would not be acting in the sphere of law of
responsibility, but in that of the law of treaties alone.
193. That is, moreover, the reason why the Commission, which had, at first, retained the term “illicite”, as
an equivalent to the English word “impermissible”, to
describe reservations formulated in spite of the provisions
of article 19, decided, in 2002, to reserve its position on
this matter pending an examination of the effect of such
reservations (see paragraph 6 above). It seems certain that
the formulation of a reservation excluded by any of the
subparagraphs of article 19 falls within the sphere of the
law of treaties and not within that of the responsibility
of States for internationally wrongful acts. Accordingly, it
does not entail the responsibility of the reserving State.453
194. While this seems self-evident, it is nonetheless advisable to spell it out in draft guideline 3.1.1 of
the Guide to Practice, in order to remove any remaining
ambiguity. That guideline could read as follows:
“3.1.1 Non-validity of reservations and responsibility
“The formulation of an invalid reservation produces
its effects within the framework of the law of treaties. It
shall not, in itself, engage the responsibility of the State or
international organization which has formulated it.”
195. The question still remains as to whether the other
parties may, collectively or unilaterally, accept a reservation which does not fulfil the conditions set out in any of
the subparagraphs of article 19. This is the central problem
which divides the advocates of the opposability school
from those who favour the theory of permissibility.454
451
They arise, a contrario, from article 20 and, above all, article 21
of the 1969 and 1986 Vienna Conventions.
452
After a great deal of thought, the Special Rapporteur has been
convinced that this notion cannot be examined exclusively in relation
to the procedure for the formulation of acceptances of reservations or
objections, but is inextricably linked to the effects produced by the
acceptance of a reservation or by objections. In contrast to what he had
originally envisaged (see Yearbook … 2000 (footnote 27 above), p. 181,
para. 222, Yearbook … 2001, vol. II (Part One), document A/CN.4/518
and Add.1–3, p. 143, para. 31, and Yearbook … 2003, vol. II (Part One),
document A/CN.4/535 and Add.1, p. 20, para. 70), the “reservations
dialogue” will therefore form the subject of a subsequent report.
453
Nor, indeed, that of States which implicitly accept a reservation
which is prohibited or incompatible with the object and purpose of
the treaty (see, however, Lijnzaad, op. cit., p. 56: “The responsibility
for incompatible reservations is … shared by reserving and accepting
States”—but it appears from the context that the author does not consider either the incompatible reservation or its acceptance as internationally wrongful acts; rather than “responsibility” in the strictly legal
sense, it is no doubt necessary to refer here to “accountability” in the
sense of having to provide an explanation.
454
On these two schools, see the first report on the law and practice relating to reservations to treaties, Yearbook … 1995 (footnote 6
above), pp. 142–143, paras. 101–105; paragraphs 196–198 below are
inspired by paragraphs 101–102 of that report; see also, in particular,
Koh, loc. cit., passim, in particular, pp. 75–77; see further Redgwell,
“Universality or integrity? Some reflections on reservations to general
multilateral treaties”, particularly pp. 263–269; Riquelme Cortado, op.
cit., pp. 73–82; and Sinclair, op. cit., p. 81, endnote 78.
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196. The central issue, on which the 1969 Vienna
Convention hardly sheds any light, is whether the validity of reservations is an objective question or whether it
depends on the subjective opinions of the other States parties. Bowett describes that issue as follows:
The issue of “permissibility” is the preliminary issue. It must be
resolved by reference to the treaty and is essentially an issue of treaty
interpretation; it has nothing to do with the question of whether, as a
matter of policy, other Parties find the reservations acceptable or not.
The consequence of finding a reservation “impermissible” may be
either that the reservation alone is a nullity (which means that the reservation cannot be accepted by a Party holding it to be impermissible)
or that the impermissible reservation nullifies the State’s acceptance of
the treaty as a whole.455

197. This particularly authoritative opinion represents
the quintessence of the “permissibility” (or “objective
validity”) school. In contrast, for those authors who claim
allegiance to the opposability school, in the Vienna Convention system, “the validity of a reservation depends
solely on the acceptance of the reservation by another
contracting State”. Hence, article 19 (c) is seen “as a mere
doctrinal assertion, which may serve as a basis for guidance to States regarding acceptance of reservations, but
no more than that”.456
198. For those who espouse the thesis of opposability,
the answers to questions about the validity of reservations, which are wholly subjective, are to be found in the
provisions of article 20 of the 1969 and 1986 Vienna Conventions: “[T]he validity of a reservation depends, under
the Convention’s system, on whether the reservation is or
is not accepted by another State, not on the fulfilment of
the condition for its admission on the basis of its compatibility with the object and purpose of the treaty.”457 The
advocates of the permissibility thesis, on the other hand,
take it for granted that an invalid reservation cannot be
invoked against other States; thus:
The issue of “opposability” is the secondary issue and pre-supposes
that the reservation is permissible. Whether a Party chooses to accept
the reservation, or object to the reservation, or object to both the reservation and the entry into force of the treaty as between the reserving
and the objecting State, is a matter for a policy decision and, as such,
not subject to the criteria governing permissibility and not subject to
judicial review.458

199. Most authors, however, regardless of which of
these two schools they belong to, believe that a reservation formulated in spite of a treaty-based prohibition is
null and void459 and those who advocate “permissibility”
consider that its formulation invalidates the expression
of consent to be bound.460 If this is the case, these conBowett, “Reservations …”, p. 88.
Ruda, loc. cit., p. 190. For similar points of view, see Combacau, Le droit des traités, p. 60, and loc. cit., p. 200; Gaja, “Unruly
treaty reservations”, pp. 313–320; Imbert, op. cit., pp. 134–137; Reuter, Introduction to the Law of Treaties, p. 81; and Zemanek, loc. cit.,
pp. 331–333.
457
Ruda, loc. cit., p. 190.
458
Bowett, “Reservations …”, p. 88.
459
Ibid., for example, and Gaja, “Unruly treaty reservations”,
pp. 318–320; see also paragraph 53 above.
460
Bowett, “Reservations …”, p. 84; see the criticisms of these positions by Greig, loc. cit., pp. 56–57. See also Tomuschat, loc. cit., p. 467;
and the references to the Commission’s discussions, ibid., footnote 12;
these discussions are less conclusive in this regard than the author
would have one believe.
455
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clusions apply just as much to the question concerning
the effects of a reservation formulated in spite of the
provisions of article 19 (c) (see paragraph 53 above).
200. It is too early for the Commission to take a position on whether the nullity of the reservation invalidates
the consent to be bound itself: this issue divides the
commentators and will be settled only when the role of
acceptance of, and objections to, reservations has been
studied in greater depth. Nonetheless, it seems reasonable to establish as of now the solution on which those
who espouse permissibility and those who espouse
opposability agree, which also accords with the positions taken by the human rights treaty bodies,461 namely
that failure to respect the conditions for validity of formulation of reservations, laid down in article 19 of the
1969 and 1986 Vienna Conventions and repeated in draft
guideline 3.1, nullifies the reservation. In other words,
even if the Commission cannot yet decide on the consequences of the nullity of the reservation, it can still
establish the principle of the nullity of invalid reservations in a draft guideline 3.3.2.
“3.3.2 Nullity of invalid reservations
“A reservation that does not fulfil the conditions for
validity laid down in guideline 3.1 is null and void.”
201. Consequently, there is no doubt that unilateral
acceptance of a reservation formulated in spite of article 19 (a)–(b), is excluded. This was very clearly confirmed during the United Nations Conference on the
Law of Treaties by the Expert Consultant, Sir Humphrey
Waldock, on the subject of prohibited reservations and
no objections were raised.462 For, as indicated above in
paragraphs 52 and 183–187, there is no reason not to
extend this common-sense solution to reservations falling
under subparagraph (c). In reality, the lack of validity of
reservations formulated in spite of any one of the three
subparagraphs of article 19 is based on the same fundamental considerations: a State cannot blow hot and cold;
a State cannot formulate a prohibited reservation or divest
the treaty of its very purpose by formulating a reservation
that is incompatible with the object and purpose of the
treaty, without going against the principle of good faith;
nor can the other parties accept such a reservation unilaterally.463 For the result would be to modify the treaty in
the relations between the reserving State and the accepting State in a way that would be incompatible with article 41, paragraph 1 (b) (ii), of the 1969 Vienna Convention, which specifically excludes any modification of this
kind if it relates “to a provision, derogation from which

456

461
Yearbook … 1996 (see footnote 27 above), pp. 73–74,
paras. 194–201.
462
Official Records of the United Nations Conference on the Law of
Treaties (see footnote 31 above), 25th meeting, p. 133, para. 2. At the
plenary meeting, the representative of Canada said that he would vote
for article 16 on the understanding that this interpretation was “correct”, and he was not contradicted (ibid. (see footnote 60 above), 10th
plenary meeting, p. 30, para. 33). See also paragraphs 50–51 above,
Bowett, “Reservations …”, pp. 82–83, and Tomuschat, who notes that
during the Commission’s discussions, members were unanimous on
this point, loc. cit., p. 467.
463
Lijnzaad, op. cit., pp. 55–59.
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is incompatible with the effective execution of the object
and purpose of the treaty as a whole”.464
202. As a result, acceptance by one or several Contracting Parties of a reservation that is invalid, either because
it is prohibited by the treaty or because it is incompatible
with its object and purpose, would not change the intrinsic
nullity of the reservation: the reservation is null because
it is not envisaged by the treaty, of which it destroys the
equilibrium sought by all the parties, and because “certain
of the parties only”465 may not call the treaty into question
in their relations inter se. This could be stated specifically
in a draft guideline 3.3.3:
“3.3.3 Effect of unilateral acceptance of an invalid
reservation
“Acceptance of a reservation by a contracting State
or by a contracting international organization shall not
change the nullity of the reservation.”
203. The aim of this draft guideline is not to determine
the effects of acceptance of a reservation by a State, but
simply to establish that, if the reservation in question is
invalid, it remains null even if it is accepted. This observation accords with article 21, which envisages the effects
of reservations only if they are “established” in accordance not only with articles 20 and 23 of the 1969 and 1986
Vienna Conventions, but also, explicitly, with article 19.
Furthermore, the principle established in draft guideline
3.3.3 is in line with the provisions of article 20; it does
not exclude the possibility that acceptance may have other
effects, in particular, of allowing the entry into force of
the treaty with regard to the reserving State or international organization.
204. This does not necessarily mean that the parties cannot agree to accept a reservation in spite of the prohibition
envisaged in the treaty. Draft article 17, paragraph 1 (b),
proposed by Sir Humphrey Waldock in 1962, envisaged
“the exceptional case of an attempt to formulate a reservation of a kind which is actually prohibited or excluded
by the terms of the treaty”;466 he provided that, in that
case, “the prior consent of all the other interested States”
would be required.467 This provision was not retained in
the Commission’s draft articles of 1962468 or 1966, nor
does it appear in the 1969 Vienna Convention.469
464
In this regard, see Greig, loc. cit., p. 57, and Sucharipa-Behrmann, loc. cit., pp. 78–79; see, however, contra the comments made
by Mr. Jiménez de Aréchaga and Mr. Amado during the discussions on
Sir Humphrey Waldock’s proposals of 1962 (Yearbook … 1962, vol. I,
653rd meeting, p. 158, paras. 44–45, and p. 160, para. 63).
465
Art. 41 (Agreements to modify multilateral treaties between certain of the parties only) of the 1969 and 1986 Vienna Conventions.
466
First report on the law of treaties, Yearbook … 1962 (see footnote 23 above), p. 65, para. (9).
467
Ibid., p. 60, art. 17, para. 1 (b).
468
The provision came up against opposition from Mr. Tunkin
(ibid., vol. I, 651st meeting, p. 140, para. 19) and Mr. Castrén (ibid.,
p. 143, para. 68, and 652nd meeting, p. 148, para. 30), who believed it
to be superfluous, and it disappeared from the simplified draft retained
by the Drafting Committee (ibid., 663rd meeting, p. 221, para. 3).
469
This solution was, however, retained in the reservation clause
of the European Agreement concerning the work of crews of vehicles engaged in international road transport, of which article 21, paragraph 2, provides as follows:

205. This silence does not solve the problem. Indeed,
it can be argued that the parties always have a right to
amend the treaty by general agreement inter se in accordance with article 39 of the 1969 and 1986 Vienna Conventions and that nothing prevents them from adopting
a unanimous agreement470 to that end on the subject of
reservations.471 This possibility, which accords with the
principle of consensus that underpins all treaty law,472
nevertheless poses some very difficult problems. The
first problem is whether the absence of objections by all
the other parties within a 12-month period is equivalent
to a unanimous agreement constituting an amendment
to the reservation clause. At first sight, article 20, paragraph 5, of the Conventions seems to answer this in the
affirmative.
206. However, after further consideration, this is not
necessarily the case: silence on the part of the State party
does not mean that it is taking a position vis-à-vis the
validity of the reservation; at most, it means that the reservation may be invoked against it473 and that the State
undertakes not to object to it in the future.474 This is proved
by the fact that it cannot be argued that monitoring bodies—whether ICJ, an arbitral tribunal or a human rights
treaty body—are prevented from assessing the validity of
a reservation even if no objection has been raised to it.475
“If at the time of depositing its instrument of ratification or
accession a State enters a reservation other than that provided for
in paragraph 1 of this article, the Secretary-General of the United
Nations shall communicate the reservation to the States which have
previously deposited their instruments of ratification or accession
and have not since denounced this Agreement. The reservation
shall be deemed to be accepted if none of the said States has, within
six months after such communication, expressed its opposition to
acceptance of the reservation. Otherwise the reservation shall not
be admitted, and, if the State which entered the reservation does not
withdraw it the deposit of that State’s instrument of ratification or
accession shall be without effect.”
On the basis of this provision and in the absence of an objection
from the other States parties to the Agreement, the States members
of the European Economic Community formulated a reservation, not
authorized by the Agreement, excluding the application of the Agreement to certain operations. See the reservations made by the States
which, at the time, were members of the Community, United Nations,
Multilateral Treaties … (footnote 220 above), pp. 838–839.
470
But not an agreement between certain of the parties only (see
paragraph 202 above).
471
In this regard, see Greig, loc. cit., pp. 56–57, and SucharipaBehrmann, loc. cit., p. 78. This is also the position of Bowett, but he
considers that this possibility does not come under the law of reservations (“Reservations …”, p. 84; see also Redgwell, “Universality or
integrity …”, p. 269).
472
See footnotes 254–255 above. In addition, it cannot reasonably
be argued that the rules established in article 19, and in particular subparagraph (c), constitute peremptory norms of general international law
from which the parties may not derogate by agreement.
473
In this regard, Coccia, loc. cit. p. 26; Horn, op. cit., pp. 121 and
131, and Zemanek, loc. cit., pp. 331–332; see also Gaja, “Unruly treaty
reservations”, pp. 319–320. As pointed out quite rightly by Lijnzaad,
it is not a question of acceptance sensu stricto: “It is the problem of
inactive States, whose laxity leads to the acceptance of reservations
contrary to object and purpose” (op. cit., p. 56).
474
And even this is not evident; the Commission will have to resolve
this important point when it discusses the question of the effects of
acceptance and objections.
475
See Greig, loc. cit., pp. 57–58. Even during the Commission’s
discussions in 1962, Mr. Bartoš had made the point that it was almost
inconceivable that the simple operation of time limits for the making
of objections could mean that a clearly invalid reservation “could no
longer be challenged” (Yearbook … 1962, vol. I, 654th meeting, p. 163,
para. 29).
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In the absence of practice,476 it is difficult to decide on
the course to be taken; the Commission may wish to seek
inspiration from the solution it chose on the subject of
the late formulation of a reservation and determine that
a reservation that is prohibited by the treaty or is clearly
contrary to its object and purpose cannot be formulated
“except if none of the other Contracting Parties objects
to the late formulation of the reservation”,477 having been
duly consulted by the depositary.478

207. In that case, a draft guideline 3.3.4 could provide
as follows:

476
See, however, Switzerland’s “reservation of neutrality” (Mendelson, loc. cit., p. 140) to the Covenant of the League of Nations which
was accepted in spite of the prohibition of reservations to the Covenant
(footnote 64 above).
477
Draft guideline 2.3.1 of the Guide to Practice (Yearbook … 2001,
vol. II (Part Two). p. 185). See also draft guidelines 2.3.2–2.3.3 and
their commentary, ibid., pp. 185–191. This solution reintroduces
“through the back door” the system of unanimity, which some reservation clauses already explicitly retain (see the examples given by Bishop
Jr., loc. cit., p. 324).
478
See draft guideline 2.1.8 (Procedure in case of manifestly [impermissible] reservations) and its commentary, Yearbook … 2002, vol. II
(Part Two), pp. 45–46. For more on this issue, see Riquelme Cortado,
op. cit., pp. 223–230.

“2. During such consultation, the depositary shall
draw the attention of the signatory States and international
organizations and of the contracting States and international organizations and, where appropriate, the competent organ of the international organization concerned, to
the nature of legal problems raised by the reservation.”

“3.3.4 Effect of collective acceptance of an invalid
reservation
“1. A reservation that is explicitly or implicitly prohibited by the treaty or which is incompatible with its object
and purpose may be formulated by a State or an international
organization if none of the other Contracting Parties objects
to it after having been expressly consulted by the depositary.

208. The wording of paragraph 2 of this draft guideline
is modelled on that of draft guideline 2.1.8, paragraph 2,
and responds to the same imperatives.479
479

Yearbook … 2002, vol. II (Part Two), pp. 45.
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Annex

TEXT OF THE DRAFT GUIDELINES ON RESERVATIONS TO TREATIES PROPOSED
IN THE PRESENT REPORT
3.

Validity of reservations

3.1 Freedom to formulate reservations
A State or an international organization may, at the
time of signing, ratifying, formally confirming, accepting,
approving or acceding to a treaty, formulate a reservation
unless:
(a) The reservation is prohibited by the treaty;
(b) The treaty provides that only specified reservations, which do not include the reservation in question,
may be made; or
(c) In cases not falling under subparagraphs (a) and
(b), the reservation is incompatible with the object and
purpose of the treaty.
3.1.1

Reservations expressly prohibited by the treaty

A reservation is prohibited by the treaty if it contains a
particular provision:
(a) Prohibiting all reservations;
(b) Prohibiting reservations to specified provisions;
(c) Prohibiting certain categories of reservations.
3.1.2

Definition of specified reservations

For the purposes of guideline 3.1, the expression “specified reservations” means reservations that are expressly
authorized by the treaty to specific provisions and which
meet conditions specified by the treaty.
3.1.3

Reservations implicitly permitted by the treaty

State or an international organization only if it is compatible with the object and purpose of the treaty.
3.1.5

Definition of the object and purpose of the treaty

For the purpose of assessing the validity of reservations, the object and purpose of the treaty means the
essential provisions of the treaty, which constitute its raison d’être.
3.1.6 Determination of the object and purpose of the
treaty
1. In determining the object and purpose of the treaty,
the treaty as a whole must be interpreted in good faith in
accordance with the ordinary meaning to be given to the
terms of the treaty in their context.
2. For that purpose, the context includes the preamble
and annexes. Recourse may also be had, in particular, to
the preparatory work of the treaty and the circumstances
of its conclusion, and to the title of the treaty and, where
appropriate, the articles that determine its basic structure
[and the subsequent practice of the parties.]
3.1.7

Vague, general reservations

A reservation worded in vague, general language which
does not allow its scope to be determined is incompatible
with the object and purpose of the treaty.
3.1.8 Reservations to a provision that sets forth a
customary norm
1. The customary nature of a norm set forth in a
treaty provision shall not in itself constitute an obstacle to
the formulation of a reservation to that provision.

Where the treaty prohibits the formulation of certain
reservations, a reservation which is not prohibited by the
treaty may be formulated by a State or an international
organization only if it is compatible with the object and
purpose of the treaty.

2. A reservation to a treaty provision which sets forth
a customary norm shall not affect the binding nature of
the customary norm in question in relations between the
reserving State or international organization and other
States or international organizations which are bound by
that norm.

[3.1.3/3.1.4 Compatibility of reservations authorized
by the treaty with its object and purpose

3.1.9 Reservations to provisions setting forth a rule of
jus cogens

Where the treaty expressly or implicitly authorizes certain reservations without specifying them, a reservation
may be formulated by a State or an international organization only if it is compatible with the object and purpose
of the treaty.]

A State or an international organization may not formulate a reservation to a treaty provision which sets forth
a peremptory norm of general international law.

3.1.4 Non-specified reservations authorized by the
treaty
Where the treaty authorizes certain reservations without specifying them, a reservation may be formulated by a

3.1.10 Reservations to provisions relating to nonderogable rights
A State or an international organization may formulate
a reservation to a treaty provision relating to non-derogable rights provided that the reservation in question is
not incompatible with the essential rights and obligations

Reservations to treaties

arising out of that provision. In assessing the compatibility of the reservation with the object and purpose of the
provision in question, account must be taken of the importance which the parties have conferred upon the rights at
issue by making them non-derogable.
3.1.11 Reservations relating to the application of
domestic law
A reservation by which a State or an international organization purports to exclude or to modify the application of a
provision of a treaty in order to preserve the integrity of its
domestic law may be formulated only if it is not incompatible with the object and purpose of the treaty.
3.1.12

Reservations to general human rights treaties

To assess the compatibility of a reservation with the
object and purpose of a general treaty for the protection of
human rights, account should be taken of the indivisibility
of the rights set out therein, the importance that the right
which is the subject of the reservation has within the basic
structure of the treaty, and the seriousness of the impact
the reservation has upon it.
3.1.13 Reservations to treaty clauses concerning
dispute settlement or the monitoring of the implementation of the treaty
A reservation to a treaty clause concerning dispute settlement or the monitoring of the implementation of the
treaty is not, in itself, incompatible with the object and
purpose of the treaty, unless:
(a) The provision to which the reservation relates constitutes the raison d’être of the treaty; or
(b) The reservation has the effect of excluding its
author from a dispute settlement or treaty implementation
monitoring mechanism with respect to a treaty provision
that the author has previously accepted, if the very purpose of the treaty is to put such a mechanism into effect.
3.2.

Competence to assess the validity of reservations

The following are competent to rule on the validity of
reservations to a treaty formulated by a State or an international organization:
(a) The other contracting States [including, as
applicable, their domestic courts] or other contracting
organizations;
(b) Dispute settlement bodies that may be competent
to interpret or apply the treaty; and
(c) Treaty implementation monitoring bodies that may
be established by the treaty.
3.2.1 Competence of the monitoring bodies established
by the treaty
1. Where a treaty establishes a body to monitor application of the treaty, that body shall be competent, for the
purpose of discharging the functions entrusted to it, to

191

assess the validity of reservations formulated by a State
or an international organization.
2. The findings made by such a body in the exercise
of this competence shall have the same legal force as that
deriving from the performance of its general monitoring
role.
3.2.2 Clauses specifying the competence of
monitoring bodies to assess the validity of reservations
States or international organizations should insert,
in treaties establishing bodies to monitor their application, clauses specifying the nature and, where appropriate, the limits of the competence of such bodies to assess
the validity of reservations. Protocols to existing treaties
could be adopted to the same ends.
3.2.3 Cooperation of States and
organizations with monitoring bodies

international

States and international organizations that have formulated reservations to a treaty establishing a body to
monitor its application are required to cooperate with that
body and take fully into account that body’s assessment
of the validity of the reservations that they have formulated. When the body in question is vested with decisionmaking power, the author of the reservation is bound to
give effect to the decision of that body [provided that it is
acting within the limits of its competence.]
3.2.4 Plurality of bodies competent to assess the validity of reservations
When the treaty establishes a body to monitor its application, the competence of that body neither excludes nor
affects in any other way the competence of other contracting States or other contracting international organizations
to assess the validity of reservations to a treaty formulated by a State or an international organization, nor that
of such dispute settlement bodies as may be competent to
interpret or apply the treaty.
3.3.

Consequences of the non-validity of a reservation

A reservation formulated in spite of the express or
implicit prohibition arising from the provisions of the
treaty or from its incompatibility with the object and
purpose of the treaty is not valid, without there being
any need to distinguish between these two grounds for
invalidity.
3.3.1

Non-validity of reservations and responsibility

The formulation of an invalid reservation produces
its effects within the framework of the law of treaties. It
shall not, in itself, engage the responsibility of the State or
international organization which has formulated it.
3.3.2

Nullity of invalid reservations

A reservation that does not fulfil the conditions for
validity laid down in guideline 3.1 is null and void.
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3.3.3 Effect of unilateral acceptance of an invalid
reservation
Acceptance of a reservation by a contracting State
or by a contracting international organization shall not
change the nullity of the reservation.
3.3.4 Effect of collective acceptance of an invalid
reservation
1. A reservation that is explicitly or implicitly prohibited by the treaty or which is incompatible with its

object and its purpose, may be formulated by a State or an
international organization if none of the other Contracting
Parties object to it after having been expressly consulted
by the depositary.
2. During such consultation, the depositary shall
draw the attention of the signatory States and international organizations and of the contracting States and
international organizations and where appropriate, the
competent organ of the international organization concerned, to the nature of the legal problems raised by the
reservation.
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Convention for the Protection of Human Rights and Fundamental Freedoms (European
Convention on Human Rights) (Rome, 4 November 1950)

United Nations, Treaty Series, vol. 213,
No. 2889, p. 221.

Protocol No. 4 to the Convention of 4 November 1950 for the Protection of Human
Rights and Fundamental Freedoms, securing certain rights and freedoms other
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Official Records of the General Assembly,
Forty-fifth Session, Supplement
No. 49, resolution 45/158, annex.
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Introduction
1. The history of mankind has been characterized by
mistrust of strangers and the temptation to withdraw from
contact with them. There is no need to present a complete
picture of this phenomenon, which affects all regions of
the world. For example, the Greek city States sought to
isolate themselves in an autarkic unit, believing that there
was nothing beyond their walls but small tribes of savage
barbarians.1 In Sparta, aliens were banned from the city
and accused of disrupting the public order established by
law, eunomia; already, even in these ancient times, public order was invoked as a justification. From Sparta to
Rome, the same attitude prevailed. Aliens were treated
as enemies, as seen in the Latin adage: hostis, hospes
1

See Touchard and others, Histoire des idées politiques, pp. 9–10.

(stranger, enemy).2 Beyond the fortifications marking the
boundaries of first the city and then the Empire—such
as Hadrian’s wall, dividing England from Scotland, the
impressive ruins of which still exist—was the world of
aliens denied the status of Romans, where only a banished
Roman citizen would venture.
2. Today, the status of aliens is very different from
what it was under Roman law; most modern, liberal legislation grants them full civil equality with nationals.
During the first half of the twentieth century, there was a
wave of openness to aliens in Latin America, to the point
2
See United Nations, study prepared by the Baroness Elles, p. 2,
para. 11.
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that the then Attorney-General Montt of Chile declared
that, throughout Latin America, aliens had every advantage except access to high-level posts in Congress.3 Until
recently, a similar policy was in force in some African
countries. During the first two decades following their
independence in the 1960s, it was not unusual for citizens of one African country to occupy high-level posts
in the governments of other African States while retaining their nationalities of origin or for large groups of
Africans from one country to settle and live peacefully
in another African country without following the entry
or sojourn procedures or acquiring the nationality of the
host State. Such openness also existed among the old
European nations, where it has gradually become more
widespread as a result of the creation of the European
Community.
3. Despite this liberal trend in contemporary legislation, however, the expulsion of aliens remains a common practice on every continent. On the grounds that the
right to expel is an inalienable right of the State, States
do not hesitate to use it as a shield against aliens whom
they view either as a threat to national security or as a
potential threat to public order in the host country. For
example, this right has been widely invoked against the
Chinese, who were the most commonly expelled in the
late nineteenth century, especially in the United States of
America; at that time China had no place in the family
of so-called “civilized” nations and thus could not appeal
to the international community, especially as China itself
repeatedly invoked the right to expel aliens.4 Moreover,
the expulsion of aliens in time of war seemed perfectly
normal at a time when war between States, even in cases
not involving self-defence, was not prohibited by international law and when a declaration of war was automatically considered to make the people of the belligerent
States each other’s enemies. One late-nineteenth-century
author wrote: “Nothing could be clearer than the right of
the British executive in time of war to exclude the subjects of the unfriendly power.”5
4. The spread of freedom and democracy and the development of humanitarian and human rights law have shown
that a government can go to war even against the will of
the majority of its people and have led jurists, States and
public opinion to distinguish between combatants and
non-combatants and between the acts of States and those
of individuals. Nevertheless, the expulsion of aliens has
become far more common in peacetime than in time of
war. Thus, it is no longer a case of aliens from an enemy
country versus aliens from a friendly country, nor are the
friendly relations between two States necessarily at stake
when aliens are expelled; the cause is more likely to be
the expelling State’s desire to solve a domestic problem.
Whether aliens are used as scapegoats6 or are the victims
of their own misdeeds, the desire to preserve public order
3
See Irizarry y Puente, “Exclusion and expulsion of aliens in Latin
America”, pp. 252–253.
4
See Griffin, “Colonial expulsion of aliens”, pp. 90–91.
5
Ibid., p. 91.
6
In 2004, for example, several hundred Cameroonians were
expelled from Equatorial Guinea because the regime in power in that
country was at risk of destabilization by foreign mercenaries (see
“Country report: Cameroon”, The Economist Intelligence Unit (May
2004)).
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is the primary motive for their expulsion.7 The frequent
discrepancies between State practice and international
law do pose problems in this area.8
5. The topic of the expulsion of aliens is of particular
interest today insofar as it reveals the contradiction
between technical and economic globalization, which
promotes greater trade flows between nations, and the
raising of barriers based on sovereignty which hinder
or block the movement of persons by creating selection
procedures for distinguishing between those who have
the right to enter and reside in the territory of a State or
group of States, and those who lack that right. With the
development and rapidity of modern means of transport,
migratory flows from one country to another and from
one part of the world to another have literally exploded,
intensified by development inequalities between nations
which lead more and more marginalized people from poor
countries to seek entry into rich countries in the hope of
a better future.9 But, paradoxically, national borders are
becoming less permeable and the manner in which aliens
are received varies according to all manner of considerations, including the applicants’ economic potential, their
scientific expertise and even their religious beliefs. The
unprecedented scope of international terrorism and the
ongoing threat that it represents only make matters worse;
they have aggravated national tensions that had long been
based primarily on social and economic egotism and
xenophobia. The key problem in this area is how to reconcile the right to expel, which seems inherent in State
sovereignty, with the demands of international law and,
in particular, the fundamental rules of human rights law.
6. This preliminary report seeks to provide an overview
of the topic by demonstrating the legal issues that it raises
and the problems associated with their consideration. The
Special Rapporteur was of the view that the advantage,
and the very essence, of a preliminary report are to present
the topic to be studied in order to explain how he proposes
to proceed and to seek guidance from the Commission
in that regard. A preliminary report formulates issues and
suggests approaches rather than offering final solutions
embodied in positive law or, where applicable, suggested
by the progressive development of international law. It is
in this spirit that the Special Rapporteur proposes, in this
report, first to set forth the issues raised by the very idea of
the “expulsion of aliens” (chap. I); then to provide an overview of the right to expel in international law (chap II), the
grounds for expulsion invoked in practice (chap. III) and
the rights at stake during expulsion (chap. IV); and, lastly,
to examine the methodological problems associated with
consideration of the topic (chap. V). The manner in which
7
One of the most recent cases is the expulsion on 19 March 2005 of
three clergymen of the Universal Church of the Kingdom of God, a religious group founded in Brazil, because the group was burning copies
of the Bible in public (Radio France Internationale, 19 March 2005).
8
See Boeck, “L’expulsion et les difficultés internationales qu’en
soulève la pratique”.
9
To offer an example, the aforementioned study (see footnote 2
above) of the United Nations Sub-Commission on Prevention of Discrimination and Protection of Minorities (p. 1, para. 5) noted, more than
20 years ago, that over 10 million people had emigrated from Europe
and another 10 million had immigrated to the European Community
since 1945; over 7 million people had been transferred from India to
Pakistan since 1947; and about 5 million migrants were working in
Africa each year.
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the Special Rapporteur proposes to conduct the study of
this topic will then be described through a workplan which
is placed before the Commission for discussion, provided
in annex I to the preliminary report; annex II contains a

bibliography which in no way claims to be exhaustive;
its purpose is simply to offer a source of supplementary
information which may help to enrich the Special Rapporteur’s future work.

Chapter I
The concept of the expulsion of aliens
7. The topic, “the expulsion of aliens”, is based on two
ideas: that of “expulsion” and that of “alien”, which must
be defined before an attempt is made to identify the rules
of international law relating thereto. Because the concept
of expulsion can be understood only in relation to that of
alien, the latter will be discussed first. “Alien” means an
individual who does not hold the nationality of the host
country or the country of residence but who is bound by
a link of nationality to the State from which he or she
comes—the State of origin—or who holds no nationality
at all and is thus in a situation of statelessness.10
8. Viewed as a fact, expulsion may be understood simply as a forced border crossing or exit from the territory
of a State by an individual who is compelled to do so.
But this description does not provide an adequate legal
determination of the concept of expulsion; its legal definition requires particularly close study because it seems to
be interwoven with other similar concepts from which it
cannot easily be separated. It appeared to the Special Rapporteur that a definition of the concept of expulsion under
international law could be proposed only after comparing
it with other concepts such as the displacement of populations, exodus, deportation, extradition, refoulement,
non-admission, exclusion from a territory, “extrajudicial
transfer”, “extraordinary transfer”, removal from a territory and escort to the border.
9. Most of these concepts share common traits with
that of expulsion, but they differ from it in several ways.
For example, the same legal concept cannot be applied
to both the MV Tampa case, which involved a ship flying the Norwegian flag which the Australian and Indonesian Governments would not allow to dock because they
did not want to accept the hundreds of Afghan and Iraqi
asylum-seekers on board,11 and the March 2004 expulsion
of hundreds of Africans of various nationalities from an
African country of which some of them were long-time
residents.12
10. It can easily be agreed that persons displaced within
their own country do not fall within the scope of this
topic. Non-admission or refusal of admission—a situation
in which a person who has not yet entered a State’s territory is prevented from doing so—lies on the margins of
the topic: it will have to be decided whether it should be
included or not. It will also have to be determined whether
a person who enters a State’s territory clandestinely and
10
See, inter alia, Nascimbene and Di Pascale, “Synthesis report and
conclusions”, and Dupuy, Droit international public, p. 129.
11
On the MV Tampa case, see Amnesty International’s annual report
on the Pacific region of 24 August 2002, entitled “Australia-Pacific―
offending human dignity: the ‘Pacific Solution’ ” (www.amnesty.org).
12
See the expulsions from Equatorial Guinea mentioned above
(footnote 6).

is “removed” from it should be deemed to have been
expelled or refused entry and whether the topic should
include cases of expulsion by a victorious government in
the context of a conflict between two peoples, each seeking exclusive control of the same territory—for example, the hundreds of thousands of Palestinians who were
forced to leave or were expelled from their homes and
land when the State of Israel was established in 1948, and
again following the occupation of a portion of their territory after the Six-Day War in 1967.
11. In this preliminary report, the Special Rapporteur
does not intend to embark on a semantic comparison of
each of the aforementioned concepts with the central concept of expulsion or to propose responses to the various
concerns expressed above. One of the objectives of the
first report will be to clarify these concepts, taking the
Commission’s guidance into account in determining the
scope of the concept of the expulsion of aliens for the purpose of developing a set of draft articles. In this report, it
will suffice to mention the plethora of terms used in this
field, both in legal theory13 and in the legislation of certain
countries,14 and to propose an entirely provisional definition of the concept of expulsion with a view to delimiting
the scope of the preliminary consideration and discussion
of the topic.
12. Following the reasoning of domestic law, “expulsion” can refer to an administrative policy measure
enjoining an alien to leave a territory.15 Under French
law, for example, the term “expulsion” is used in reference to aliens whose presence in French territory, even
if legal, constitutes a “serious threat to public order”.16
This strict definition of the concept excludes several
other measures for the removal of aliens which, in the
Special Rapporteur’s view, should fall within the scope
of the concept within the framework of this topic.
The term “removal” seems, at first glance, preferable
because it is more comprehensive, but although it is
used by some theorists,17 it has the disadvantage of not
being a consecrated legal term.
13
For example, scholars speak of removal from a territory (see
D’Haëm, La reconduite à la frontière des étrangers en situation
irrégulière p. 3) and of deportation (see “Governing rule 12: expulsion
or deportation of aliens”, in Sohn and Buergenthal, The Movement of
Persons across Borders, pp. 89–97).
14
See, for example, the French Act No. 86-1025 of 9 September 1986 on conditions governing the entry and stay of aliens in
France, in which the terms “expulsion”, “escort to the border” and
“inadmissibility” are used (Journal Officiel de la République française,
12 September 1986).
15
Salmon, Dictionnaire de droit international public, p. 488.
16
Julien-Laferrière and Sèze, “France”, p. 183.
17
Ibid.; see also the title of the book (Expulsion and Detention of
Aliens in the European Union Countries).
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13. The Special Rapporteur believes that for the purposes
of this topic, the term “expulsion” should be retained but
should be interpreted broadly so as to include all measures for removing aliens from the territory of the expelling State. From the point of view of international law, it
should be explained that such a measure must be a unilateral legal act—that of a State—and that it is a compulsory
measure targeting an individual or group of individuals.
Thus, “expulsion” might be provisionally defined as a
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legal act in which a State compels an individual or group
of individuals who are nationals of another State to leave
its territory. The study will show whether the expelled
person’s physical crossing of the expelling State’s border
corresponds to the concept of expulsion, or whether it is a
consequence thereof, and whether a distinction should be
made between the legal act of expulsion and the expelled
person’s physical act of crossing the border or leaving the
territory of the State in question.

Chapter II
The right to expel
14. The monitoring by a State of its borders is intended
not only to warn it of any invasion by foreign armed
forces, but also to protect it from infiltration by aliens
seeking peacefully to enter the territory to take advantage of living standards within it.18 International law
therefore recognizes the discretionary power of each
State to grant or refuse entry to its territory. Equally,
international law recognizes the right of the State itself
to set the conditions for the entry and residence of aliens
in its territory.19 In the words of a late-nineteenth century
author: “Every country has a right to judge of the terms
upon which it will admit foreigners within its borders …
The exercise of that right is one of which no nation has
any right to complain.”20
15. Logically, the obverse of the right to regulate the
admission or non-admission of aliens is the right to
expel them. Every State fully enjoys that right, which is
inherent in its sovereignty. It is a principle of customary
18
See Rewald, “Judicial control of administrative discretion in the
expulsion and extradition of aliens”, p. 451.
19
See Irizarry y Puente, loc. cit., p. 254.
20
Griffin, loc. cit., p. 90.

international law, which is rarely contested.21 As Oda
once said:
The right of a state to expel, at will, aliens, whose presence is
regarded as undesirable, is, like the right to refuse admission of aliens,
considered as an attribute of the sovereignty of the state.22

16. National laws, international jurisprudence and doctrine
are in agreement that this right is not an absolute right of the
State.23 The State resorting to expulsion is bound to invoke
the grounds used to justify it.24 Although every State in fact
has the right freely to determine the grounds for expelling
an alien according to its own criteria, “the right of expulsion
still must not be abused”.25 The State’s right to expel aliens
therefore falls within the realm of international law.
21
In this connection, it is worth noting the marginal opinion of Tchernoff, Protection des nationaux residant à l’étranger, who stated that
few persons currently maintain that the right to expel aliens is a normal
attribute of a State exercising its civilizing function.
22
“The individual in international law”, p. 482.
23
See Bluntschli, Droit internationale codifié, p. 228, art. 383; Jennings and Watts, Oppenheim’s International Law, p. 940.
24
See the Boffolo case (1903), UNRIAA, vol. X (Sales No. 1960.V.4),
p. 533; see also Paquet, ibid., vol. IX (Sales No. 1959.V.5), p. 323.
25
Oda, loc. cit., p. 482.

Chapter III

Grounds for expulsion
17. There are always grounds for the expulsion of an
alien by a State, whether they are avowed or unavowed.
It is agreed that some grounds for expulsion are not contrary to international law. This is generally the case with
breaches of “law and order”, “public safety” or “national
security”. In fact, any notion as vague as that of law and
order sometimes gives rise to many different, often very
broad, interpretations, including acts that could not be
considered the basis for lawful expulsion.
18. Grounds for expulsion may vary from one country
to another. In the United States, for example, the Immigration and Nationality Act, in force in 1965, excluded
from entry into American territory aliens having a psychopathic personality or suffering from epilepsy or mental retardation. In two famous cases relating to this Act,
Boutilier v. Immigration and Naturalization Service26 and
26
Supreme Court of the United States, District of Columbia, Federal Reporter, 2nd ed., vol. 387, p. 118 (1967) and the critical note by

Longstaff,27 the Supreme Court decided to refuse admission to and, furthermore, to order the expulsion of, homosexual aliens on the ground of sexual deviation.
19. A study of a variety of national laws shows an
even wider range of grounds for expulsion. For example,
expulsion may be motivated by the fact that, among other
things, the alien is a threat or a danger to public peace;
jeopardizes relations between the country concerned
and other States; seeks to foment change in the political
order through violent means; espouses doctrines that are
either subversive or contrary to the established order; is
unemployed, without a fixed abode or without a livelihood; is a criminal or is being prosecuted; or is suffering
from an infectious or serious illness, is mentally deficient,
Bogatin, “The Immigration and Nationality Act and the exclusion of
homosexuals: Boutilier v. INS Revisited”.
27
Petition for Naturalization of Richard John Longstaff, Federal
Reporter, 2nd ed., vol. 716, p. 1439 (1983).
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a beggar, a prostitute, an adventurer or an illicit trafficker.
Such grounds are found in the law of Latin American
countries for the period between 1907 and 1925.28 There
is also the expulsion of Roma from several European and
Latin American countries; the expulsion of aliens from
some countries because of their ideological convictions,
in particular during the cold war;29 or the expulsion of
various persons, such as homosexuals, because of their
sexual behaviour.30
28
Such grounds arise in the law of Brazil (1907), Panama (1914),
Chile (1919), Columbia (1920) and the Bolivarian Republic of
Venezuela (1925) (Irizarry y Puente, loc. cit., p. 256, footnotes 22–34).
29
This refers, in particular, to the expulsion of communists from
the United States during the McCarthy era (1950–1954).
30
See Silvers, “The exclusion and expulsion of homosexual aliens”.

20. The international context has evolved and, with it,
so have the rules of international law. To a large extent,
the rules relating to the protection of fundamental human
rights no longer fall within the purview of States and this
affects the law applicable to the expulsion of aliens. The
question to be answered therefore is which of the many
grounds for expelling aliens are admissible under international law, or a contrario, which are prohibited. Yet
how can this question be answered effectively, when what
is admissible or tolerated in one State or region of the
world may not necessarily be so elsewhere? The lawful
or unlawful nature of grounds for expulsion follows the
evolution of international legal standards concerning the
protection of human rights. The relevant universal standards must therefore be able to be determined.

Chapter IV
Rights related to expulsion
21. The exercise of the right to expel brings into play
the rights of the aliens being expelled and those of their
State of origin. The rights of expellees vary according to
whether a case concerns the expulsion of an individual,
collective expulsion or the expulsion of migrant workers.
22. Expulsion of an individual, which is the most commonly practised form, usually involves the rights of an
individual. Those rights may derive either from the expelling State’s national legislation or from international
human rights law. In that regard, the lawfulness of the
expulsion depends on two factors: conformity with the
expulsion procedures in force in the expelling State and
respect for fundamental human rights.
23. With regard to the expulsion procedure, a logical rule
holds that if a State has the right to regulate the conditions
for immigration into its territory without thereby infringing any rule of international law, it is also obliged to act in
conformity with the rules which it has adopted or to which
it has agreed31 concerning the expulsion of persons whom it
deems that it cannot receive or retain in its territory. In such
cases, the State is bound by one of the following adages:
pacta sunt servanda or tu patere legem quam ipse fecisti, or
both. This requirement concerning respect for procedures
provided for by law may therefore be considered an obligation under general international law and not strictly a treaty
obligation or an obligation under domestic law alone. In the
absence of a treaty, it might be reasonable to claim that the
requirement has a basis in customary law, or to consider it a
general legal principle. With regard to personal rights to be
respected in cases of expulsion, international law is applicable through both customary and treaty law. The obligations of the territorial State under customary international
law apply to all aliens regardless of nationality. They are
31
See article 13 of the International Covenant on Civil and Political
Rights; see also article 31 of the Convention relating to the Status of
Stateless Persons; article 22 of the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their
Families; and at the regional level: article 22, paragraph 6, of the American Convention on Human Rights: “Pact of San José, Costa Rica”;
the African Charter of Human and People’s Rights; and article 1 of
Protocol No. 7 to the Convention for the Protection of Human Rights
and Fundamental Freedoms (European Convention on Human Rights).

grouped around the rather imprecise notion of a “minimum standard”, which is based on the idea that nowadays
international law affords aliens a minimum of guarantees,
even though it is difficult to specify what they are.32 What
is known is that the requirement concerning respect for the
dignity of the alien being expelled is one of the standards
guaranteed by international law with regard to natural persons. The assets held by the expelled alien in the territory
of the expelling State are protected by the relevant rules
of international law. However, protection of the alien who
has been or is being expelled, as well as his assets, may be
enhanced by treaty norms: those contained in international
human rights agreements to which the expelling State is a
party and those provided for by special agreements relating to the protection of assets and investments drawn up
between the expelling State and the alien’s State of origin,
where such special agreements exist.
24. With regard to collective expulsion, the principle
deriving from international law prohibits it,33 although it
is still practised by some States.34 The question is whether
this prohibition is absolute. Despite the brevity of the provisions addressing it, the matter is open to doubt. It might
be difficult, for example, to raise this principle to object
where a group of nationals of one State jeopardized the
safety of, or posed a genuine threat to, a second State in
which they were residing and which was engaged in armed
conflict with the first State. The Commission must consider
whether even in this case it is truly necessary to study the
individual situation of each member of such a group if the
constituent fact underlying the grounds for expulsion is
sufficient to provide a basis for collective expulsion.
See Dupuy, op. cit., p. 131.
See article 4 of Protocol No. 4 to the European Convention on
Human Rights (freedom of movement and of choice of residence; prohibition of exile, of collective expulsion of aliens and of imprisonment
for a civil debt) which entered into force on 2 May 1968.
34
See, for example, the collective expulsion of the Indo-Pakistanis
from Uganda under Idi Amin during the 1970s (on this topic, see Twaddle, Expulsion of a Minority: Essays on Ugandan Asians; the expulsion
of groups of Africans of different nationalities (in particular Beninese
and Ghanaians) from Nigeria in the 1980s (Afolayan, “Immigration and
expulsion of ECOWAS aliens in Nigeria”); and footnote 6 above, on
the case of the collective expulsion of hundreds of Cameroonians from
Equatorial Guinea in March 2004.
32
33
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25. The case of migrant workers falls within a special
regime established by the International Convention on
the Protection of the Rights of All Migrant Workers and
Their Families.35 Article 22 of the Convention sets out in
considerable detail the conditions for expelling such persons. It prohibits measures of collective expulsion against
migrant workers and members of their families and
orders that each case of expulsion should be examined
and decided individually. The procedure to be followed
in cases of expulsion, which is described in minute detail,
reinforces the guarantees that protect the rights of expellees, including sheltering them from mere administrative
decisions. It guarantees the expellees’ right to receive
information, to submit arguments against their expulsion
and to be compensated if a decision of expulsion that has
already been executed is subsequently annulled.
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State of origin. The Diallo case,36 which Guinea brought
before ICJ in 1998, showed that the institution of diplomatic protection is not as outmoded as some would hold,
but remains in some cases the only means whereby a State
may effectively protect the interests of one of its nationals
who has been expelled from another State.

26. In addition, the expulsion of aliens establishes the
right of the State of origin to exercise its jurisdiction with
respect to the personal protection of its nationals residing
outside its borders. In that case, it is authorized by international law to protect its nationals by providing diplomatic
protection through judicial or non-judicial means. Diplomatic protection is a separate subject, and the Commission
is currently completing a study of it. The Special Rapporteur therefore intends now only to explore the ways
in which this institution might be used by an expellees’

27. In that connection, the Special Rapporteur believes
that it would be worthwhile to examine all the legal consequences of expulsion within the context of the responsibility
of the expelling State and the ensuing compensation due
for the injury suffered by the persons who were expelled
improperly (rules of procedure) or on grounds contrary to
the rules of international law (substantive rules). This of
course would not involve studying (again) the general rules
concerning the responsibility of States for internationally
wrongful acts—it is common knowledge that the Commission completed its work on that question in 200137—but
rather determining how to take advantage of those rules to
devise a complete regime under international law relating
to the expulsion of aliens. It will no doubt became apparent
that for many expellees the major concern is not simply the
possibility of compensation, but also enjoyment of the right
to return to the countries from which they were improperly
expelled. This is entirely different from the cases of people
who have been expelled with respect for due process and in
conformity with international law.

For a summary of the Convention and the status of ratifications in 1999, see United Nations, The rights of non-citizens (E/CN.4/
Sub.2/1999/7), paras. 47–49.

36
ICJ, Ahmadou Sadio Diallo (Republic of Guinea v. Democratic
Republic of the Congo), application instituting proceedings filed on
28 December 1998; pending.
37
Yearbook … 2001, vol. I, pp. 304–305, para. 71.

35

Chapter V
Methodological issues
28. The topic of “the expulsion of aliens” derives from
both domestic and international law. In fact, it involves
national rules issued by the State in connection with its
territorial sovereignty, and rules of international law,
either general or specific and treaty-related, concerning
the protection of human rights. National practice and the
comparative law perspective will play a fundamental role
in the identification of rules that the international community could be considered to hold in common and thus to
be codifiable as international legal norms. Such national
practice would be defined by comparing the available or
accessible legislation and legal precedents of most States,
as well as of international regional human rights courts.
This transnational and comparative approach is all the
more appropriate inasmuch as even some national courts
take comparative law as the basis for their decisions in
cases relating to the expulsion of aliens. Thus, in the
Habeas Corpus de Alfredo Rossi case,38 for example, the
Federal District Court of Rio de Janeiro, Brazil, invoked
the laws of several European countries to substantiate the
existence of the right to expel an alien on grounds of public and political order:
Considering, that the right to expel an alien, by reason of public
and political order, has been exercised, and still is, by all governments;

38
Revista de Direito, pp. 536–541, quoted by Irizarry y Puente, loc.
cit., p. 258.

and is expressly found in French, Swiss, Danish, Spanish, Dutch and
English legislation.39

29. In this connection, the case law of the European
Commission of Human Rights, the European Court of
Human Rights, the Inter-American Court of Human
Rights and the African Commission on Human and Peoples’ Rights offers an abundance of rich material that
can be mined to extract some hard and fast rules on the
subject.
30. There is one question, in particular, on which the
Special Rapporteur would like to have the opinion of the
members of the Commission, namely how to deal with
existing treaty rules on the issue. Should they be taken
up again in the draft articles to be drawn up in the future
or should those articles be limited to bridging any legal
gaps? Should the draft articles be restricted to the formulation of basic principles relative to the expulsion of
aliens or, on the contrary, propose an entire legal regime?
The Special Rapporteur is inclined to believe that draft
articles on this topic would be of interest only if they presented as exhaustive a legal regime as possible, founded
on general principles forming the legal basis for the
expulsion of aliens under international law. This inclination has led him to propose the draft workplan annexed to
this preliminary report (annex I).
39

Ibid., p. 539.

Annex I
DRAFT WORKPLAN
Part One
GENERAL RULES
I.

Scope
A.

B. A right to be exercised subject to respect for
the fundamental rules of international law

Expulsion and related concepts

Principle of non-expulsion of nationals and
stateless persons

2.

Principle of respect for fundamental human
rights during expulsion proceedings

3.

Principle of prohibition of collective expulsion

Expulsion and exile

2.

Expulsion and population displacement

3.

Expulsion and population exodus

4.

Expulsion and deportation

5.

Expulsion and extradition

6.

Expulsion and refoulement at the border

7.

Expulsion and non-admission

(a) Public order

8.

Expulsion and “extrajudicial transfer”

(b) State security

9.

Expulsion and “extraordinary transfer”

(c) Higher interests of the State?

10.

Expulsion and inadmissibility

11.

Expulsion and escort to the border

C.

2.

Expulsion

3.

Expulsion of aliens

Contingent grounds debatable under international law
(a) Religious belief
(b) Origin

1. Alien
2.

Grounds for and lawfulness of expulsion

1. Traditional grounds recognized under international law

B. Definitions

II.

1.

1.

(c) Sexual behaviour
(d) Physical and mental condition
(e) Other

General principles
A. A right inherent in State sovereignty
1. A customary rule
2. A rule which is not absolute
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Part Two
EXPULSION REGIMES
I.

Individual expulsion
A.

III.

Procedure

B. Lawfulness
II.

Specific case of migrant workers
A.

Principle of prohibition of collective expulsion

B.

Conditions for expulsion
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A.

Inclusion of the topic in the
agenda of the Commission

1. The topic “Effects of armed conflict on treaties” was
included in the International Law Commission’s longterm programme of work during its fifty-second session,
in 2000.1 A brief syllabus describing the possible overall
structure and approach to the topic was annexed to that
year’s report of the Commission.2 In its resolution 55/152
of 12 December 2000, the General Assembly took note of
the topic’s inclusion.
2. At its fifty-sixth session, in 2004, the Commission
decided to include the topic “Effects of armed conflicts
on treaties” in its current programme of work, and to
appoint Ian Brownlie Special Rapporteur for the topic.3
The General Assembly, in paragraph 5 of its resolution
59/41 of 2 December 2004, endorsed the decision of the
Commission to include the topic in its agenda.
B.

Structure of the report

3. The present report consists of two parts:
(a) An introduction discussing the conceptual background and certain questions of method;
(b) A complete set of draft articles with commentaries.
The presentation of a complete set of draft articles was
believed to be appropriate in the light of the interaction of
the individual articles and the relatively limited ambit of
the subject matter.
C.

Introduction

1. Conceptual background
4. There is a certain rather limited value in indicating
the concepts which appear in the doctrine as explanations
of the legal regime posited by individual writers. There is,
in any case, no generally accepted opinion.
5. Some four rationales appear altogether, and may be
summarized as follows:

(a) War is the polar opposite of peace and involves a
complete rupture of relations, and a return to anarchy. It
follows that all treaties are annulled without exception.
The right of abrogation arises from the occurrence of war
regardless of the original intention of the parties;
(b) The test is compatibility with the purposes of the
war or the state of hostilities:4 this is also expressed in the
form that treaties remain in force subject to the necessities
of war;5
(c) The criterion is the intention of the parties at the
time they concluded the treaty;
(d) A separate strand in the doctrine is related to the
datum that since 1919, and especially since the appearance of the Charter of the United Nations, States no longer
possess a general competence to resort to the use of force,
except in case of legitimate defence.6 It follows that the
use of force should not be recognized as a general solvent
of treaty obligations.
6. This collection of rationales is not of great assistance.
The thinking is relatively unsophisticated and incoherent.
Moreover, apart from (c), the generalizations involved
tend to be pre-legal and full of ambiguity.
7. An alternative approach would be to seek to categorize the problem either as a part of the law of treaties or
as a part of the law relating to armed conflict. In 1963
and again in 1966 the Commission appeared to adopt the
position that the question of the effect of the outbreak of
hostilities upon treaties was not properly a part of the law
of treaties. Thus in its report to the General Assembly in
1966 the Commission reported as follows:7
At its fifteenth session, in 1963, the Commission concluded that
the draft articles should not contain any provisions concerning the
effect of the outbreak of hostilities upon treaties, although this topic
might raise problems both of the termination of treaties and of the
suspension of their operation. It was explained in the report for
19638 that:

See Hall, A Treatise on International Law, p. 454.
See Institute of International Law, Annuaire de l’Institut de droit
international (August 1912), p. 648.
6
See Reuter, Droit international public, p. 158.
7
Yearbook … 1966, vol. II, document A/6309/Rev.1, p. 176,
para. 29.
8
Yearbook … 1963, vol. II, document A/5509, p. 189, para. 14.
4
5

Yearbook … 2000, vol. II (Part Two), pp. 131–132, paras. 726–733.
Ibid., annex, pp. 140–141.
3
Yearbook … 2004, vol. II (Part Two), para. 364. At the same session, it was also decided to include the topic “Expulsion of aliens” in
the Commission’s current programme of work.
1
2

214

Documents of the fifty-seventh session

“The Commission considered that the study of this topic would
inevitably involve a consideration of the effect of the provisions of the
Charter concerning the threat or use of force upon the legality of the
recourse to the particular hostilities in question; and it did not feel that
this question could conveniently be dealt with in the context of its present work upon the law of treaties.”

There are few questions upon which people concerned with the
practical application of the rules of international law find the text-books
less helpful than that of the effect of war upon treaties in force between
belligerents. Both the practice of States, as exemplified in the provisions of treaties of peace, and the pronouncements of statesmen appear
to conflict with the principles laid down by the text-books.11

8. When this reasoning is examined it can be seen that,
while the inhibiting factor is clearly indicated, the Commission is not taking the position that the topic, as a matter
of essence, lies outside the frontier of the law of treaties.
The emphasis is upon what “could conveniently be dealt
with”.9 In any case, the subject of the effect of the outbreak of hostilities between States is expressly excluded
from the Vienna Convention on the law of treaties (hereinafter the 1969 Vienna Convention) (see article 73).

In the seventh edition of volume II of Oppenheim’s International Law: A Treatise, Lauterpacht wrote (in 1952):

9. In the commentary to draft article 69 on the law of
treaties, the Commission adopted a rather different tone
and introduced a strong element of policy:
Both these matters may have an impact on the operation of certain parts
of the law of treaties in conditions of entirely normal international relations, and the Commission felt that considerations of logic and of the
completeness of the draft articles indicated the desirability of inserting
a general reservation covering cases of succession and cases of State
responsibility.
(2) Different considerations appeared to the Commission to apply to
the case of an outbreak of hostilities between parties to a treaty. It recognized that the state of facts resulting from an outbreak of hostilities may have the practical effect of preventing the application of the
treaty in the circumstances prevailing. It also recognized that questions
may arise as to the legal consequences of an outbreak of hostilities with
respect to obligations arising from treaties. But it considered that in
the international law of today the outbreak of hostilities between States
must be considered as an entirely abnormal condition, and that the rules
governing its legal consequences should not be regarded as forming
part of the general rules of international law applicable in the normal
relations between States. Thus, the Geneva conventions codifying the
law of the sea contain no reservation in regard to the case of an outbreak
of hostilities notwithstanding the obvious impact which such an event
may have on the application of many provisions of those Conventions;
nor do they purport in any way to regulate the consequences of such an
event. It is true that one article in the Vienna Convention on Diplomatic
Relations (article 44) and a similar article in the Convention on Consular
Relations (article 26) contain a reference to cases of “armed conflict”.
Very special considerations, however, dictated the mention of cases of
armed conflict in those articles and then only to underline that the rules
laid down in the articles hold good even in such cases. The Vienna
Conventions do not otherwise purport to regulate the consequences of
an outbreak of hostilities; nor do they contain any general reservation
with regard to the effect of that event on the application of their provisions. Accordingly, the Commission concluded that it was justified in
considering the case of an outbreak of hostilities between parties to a
treaty to be wholly outside the scope of the general law of treaties to be
codified in the present articles; and that no account should be taken of
that case or any mention made of it in the draft articles.10

The doctrine was formerly held, and is even nowadays held by a few
writers, that the outbreak of war ipso facto cancels all treaties previously
concluded between the belligerents, excepting only those concluded especially for war. But the vast majority of modern writers on International
Law have abandoned this standpoint, and the opinion is pretty general
that war by no means annuls every treaty. But unanimity as to what treaties are or are not cancelled by war does not exist. Neither does a uniform
practice of the States exist, cases having occurred in which States have
expressly declared that they considered all treaties annulled through war.
Thus the whole question remains as yet unsettled.12

In a monograph published in 2000, Aust, referring to
Oppenheim (quoted above), noted that:
The legal effect of the outbreak of hostilities between parties to
a treaty is still uncertain, and the only comprehensive treatment of
the subject is now out of date. The topic is outside the scope of the
Convention (Article 73), the International Law Commission having
adopted the, perhaps rather high-minded, attitude that “in the international law of today [1966] the outbreak of hostilities between states
must be considered as an entirely abnormal condition, and that the rules
governing its legal consequences should not be regarded as forming
part of the general rules of international law applicable in the normal
relations between states”.13

12. In face of the prevailing level of uncertainty and
contradiction in the sources of the law, certain prophylactic measures are necessary. The first such measure is
to provide draft articles, on an interim basis, which reflect
certain elements in the doctrine, even though the propositions in question are, in the opinion of the Special Rapporteur, flawed in one or more respects. This policy will
facilitate the confronting of difficulties at an early stage.
13. In the same perspective, it is intended that at the close
of the current session a good number of draft articles will
be in the public domain, thus providing an effective basis
to attract the comments of Governments and, in particular,
information on State practice. It is, after all, reasonable to
expect that an enhanced access to State practice will allow
the Commission to pursue its mission of clarifying the law.
D.

Draft articles

Draft article 1. Scope

10. Textwriters of the modern era assume that the more
attractive categorization is the law of treaties, and the
Special Rapporteur considers that this approach rests
upon sound principles.

The present draft articles apply to the effects of an
armed conflict in respect of treaties between States.

2. Some questions of method

14. The provisions of article 1 of the 1969 Vienna
Convention have been followed (see also article 1 of the
Vienna Convention on succession of States in respect of
treaties). The term “treaty” is defined in article 2 below.

11. Writers have, over several generations, insisted on
the uncertainties which beset the topic. Writing in 1921
Hurst observed:

Comment

“The effect of war on treaties”, p. 38.
Oppenheim, International Law: A Treatise, vol. II: Disputes, war
and neutrality, pp. 302–303, para. 99 (footnotes omitted).
13
Aust, Modern Treaty Law and Practice, p. 243 (footnotes omitted).
11

Ibid.
10
Yearbook … 1966 (see footnote 7 above), pp. 267–268, paras.
(1)–(2).
9
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Draft article 2. Use of terms
For the purposes of the present draft articles:
(a) “Treaty” means an international agreement
concluded between States in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments,
and whatever its particular designation;
(b) “Armed conflict” means a state of war or a
conflict which involves armed operations which by
their nature or extent are likely to affect the operation
of treaties between States parties to the armed conflict
or between States parties to the armed conflict and
third States, regardless of a formal declaration of war
or other declaration by any or all of the parties to the
armed conflict.
Comment
(a) Treaty
15. The definition is taken from the 1969 Vienna Convention. The meaning and application of the definition
is elucidated in the commentary of the Commission on
the draft articles on the law of treaties, in the report of
the Commission to the General Assembly.14 The definition is adequate for present purposes and, in any case, it is
not appropriate for the Commission to seek to revise the
Vienna Convention.
(b) Armed conflict
16. The definition offered is based upon the formulation adopted by the Institute of International
Law in its resolution of 28 August 1985.15 There can
be no doubt that the work of the Commission will
be much delayed if a high level of sophistication is
sought. Writers have usually pointed to certain rough
edges and apparent flaws in such a definition. Thus
McNair and Watts point to the fact that a state of war
may exist even if no armed force is being employed
by the opposing parties and no actual hostilities
between them are occurring.16 The definition promoted by the Institute of International Law is reasonably comprehensive.17 Certain difficulties persist, however. Thus, the definition, by relying upon the genus of
“armed conflict”, does not necessarily include a state of
war in the absence of armed operations. Policy reasons
indicate the inclusion of a blockade even in the absence
of armed actions between the parties.18
17. Contemporary armed conflicts have blurred the distinction between international and internal armed conflicts. The number of civil wars has increased. In addition,
many of these “civil wars” include “external elements”,
Yearbook … 1966 (see footnote 7 above), pp. 187–189, paras.
(1)–(8).
15
Institute of International Law, Yearbook, vol. 61, part II, p. 278.
16
See McNair and Watts, The Legal Effects of War, pp. 2–3.
17
See Institute of International Law, Yearbook, vol. 59, part II,
pp. 210–212.
18
On which see McNair and Watts, op. cit., pp. 20–21.
14
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such as support and involvement by other States in varying degrees, supplying arms, providing training facilities
and funds, and so forth. Internal armed conflicts could
affect the operation of treaties as much as, if not more
than international armed conflicts.19 The draft articles
proposed by the Special Rapporteur therefore include
the effect on treaties of internal armed conflicts. This
approach provides an opportunity for the Commission
as well as for Governments to consider the proposal and
express their views.
18. At the same time there is a consensus in the doctrine
on the basic character of the distinction between international armed conflict and non-international armed conflict.20
19. There is also the question of the case of an occupation of territory which meets with no armed resistance. In
this context the provisions of the Convention for the Protection of Cultural Property in the Event of Armed Conflict are of considerable interest. Thus, article 18 provides
in relevant part as follows:
Article 18
Application of the Convention
1. Apart from the provisions which shall take effect in time of
peace, the present Convention shall apply in the event of declared war
or of any other armed conflict which may arise between two or more of
the High Contracting Parties, even if the state of war is not recognized
by one or more of them.
2. The Convention shall also apply to all cases of partial or total
occupation of the territory of a High Contracting Party, even if the said
occupation meets with no armed resistance.

20. The decisions of municipal courts on the definition
of “war” for present purposes are not of much value.
21. The definition proposed in draft article 2 (b) above
refers to “armed operations which by their nature or
extent are likely to affect the operation of treaties between
States parties to the armed conflict”. This formulation is
contextual and, it is to be presumed, indicates that two
factors are to be taken into account by decision makers:
(a) the nature or extent of the armed operations; and (b)
the content of the treaty concerned and the intention of
the parties.
22. This mode of application of the definition is to be
commended precisely because it avoids treating the interposition of an armed conflict as having an automatic
effect in relation to all the treaty relations of the States
concerned. Instead, the effect is articulated in order to
make sense in terms of the specific treaty obligations.
This factor should be kept in mind in the process of making any amendments to the draft article.
19
See “The effect of armed conflict on treaties: an examination of
practice and doctrine”, memorandum by the Secretariat (A/CN.4/550
and Corr.1–2), pp. 81–82, paras. 146–149, available on the website of
the Commission.
20
See Broms, “The effects of armed conflicts on treaties”, pp. 224–
229; David, Principes de droit des conflits armés, pp. 104–123,
paras. 1.45–1.69; Salmon, Dictionnaire de droit international public,
pp. 233–234; and Kolb, Ius in bello― le droit international des conflits
armés: précis, pp. 72–93, paras. 138–185.
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23. The definition, it will be noted, makes no reference
to the principles relating to the legality of the use or threat
of force. The Institute of International Law dealt with the
issue in two articles of the resolution adopted in 1985, as
follows:
Article 7
A State exercising its right of individual or collective self-defence
in accordance with the Charter of the United Nations is entitled to suspend in whole or in part the operation of a treaty incompatible with the
exercise of that right, subject to any consequences resulting from a later
determination by the Security Council of that State as an aggressor.
…
Article 9
A State committing aggression within the meaning of the Charter
of the United Nations and Resolution 3314 (XXXIX) of the General
Assembly of the United Nations shall not terminate or suspend the
operation of a treaty if the effect would be to benefit that State.

24. The question of legality will be examined below.
Draft article 3. Ipso facto termination or suspension
The outbreak of an armed conflict does not ipso
facto terminate or suspend the operation of treaties as:
(a) Between the parties to the armed conflict;
(b) Between one or more parties to the armed conflict and a third State.
Comment
25. This formulation is a replication of article 2 of the
resolution adopted by the Institute of International Law in
1985.21 The principle has been commended by a number
of authorities. Oppenheim, edited by Lauterpacht, asserts
that “the opinion is pretty general that war by no means
annuls every treaty”.22 McNair, expressing what are substantially British views, states: “It is thus clear that war
does not per se put an end to pre-war treaty obligations in
existence between opposing belligerents.”23
26. During the work of the Institute of International
Law in 1983 Mr. Herbert W. Briggs stated that:
Our first—and most important—rule is that the mere outbreak of
armed conflict (whether declared war or not) does not ipso facto terminate or suspend treaties in force between parties to the conflict. This is
established international law.24

27. The formulation provoked some opposition within
the Institute of International Law, but this was probably
caused by a misunderstanding of the intention of the
authors. As Ms. Denise Bindschedler-Robert pointed out,
the purpose of the article was not to prevent the termination of treaties in force in case of an outbreak of an armed
conflict, but to specify that such outbreak did not necessarily, and of its own accord, bring about the termination
Yearbook (see footnote 15 above), pp. 280 and 282.
22
Op. cit., p. 302.
23
The Law of Treaties, p. 697.
24
Institute of International Law, Yearbook (see footnote 15 above),
part I, p. 8. See also Briggs, The Law of Nations, p. 938.
21

of treaties in force.25 In the event article 2 (as in the
Institute draft) was adopted by 33 votes to one, with 9
abstentions.26
28. Draft article 3 is not unproblematical. It can be
defended as a useful and logical beginning which lays
a foundation. However, at one level it might be considered to be redundant. It is not strictly substantive
and the principles according to which treaties survive
the outbreak of an armed conflict are set forth in the
subsequent articles. However, properly understood, the
provision constitutes an important source of clarification. If it is considered that it be kept in the draft, it
would be helpful to replace the locution “ipso facto”
with “necessarily”.
Draft article 4. The indicia of susceptibility to termination
or suspension of treaties in case of an armed conflict
1. The susceptibility to termination or suspension
of treaties in case of an armed conflict is determined in
accordance with the intention of the parties at the time
the treaty was concluded.
2. The intention of the parties to a treaty relating
to its susceptibility to termination or suspension shall
be determined in accordance:
(a) With the provisions of articles 31 and 32 of the
Vienna Convention on the Law of Treaties; and
(b) The nature and extent of the armed conflict in
question.
Comment
29. The modern doctrine contains two general principles which are different in character but perhaps not in
essence. One of these general principles is based upon
the intention of the parties, but this is supplemented by a
series of presumptions related to the object and purpose
of treaties whose express provisions do not indicate the
intention of the parties with sufficient clarity.
30. The second general principle does not refer
explicitly to the intention of the parties and propounds
a general principle of termination (caducité). However,
this principle is allied to recognition of a number of
substantial exceptions based upon the object and purpose and judicial practice. The second general principle is commonly adopted by the doctrine in the French
language.
31. The principle rests upon two elements:
(a) The irrebuttable presumption, based upon State
practice, that bilateral treaties are terminated, subject to
express provisions indicating the contrary;
(b) Reliance upon the object and purpose of various
types of treaty as the basis for determining the question
of termination.
25
26

Ibid., part II, p. 215.
Ibid., p. 217.
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32. The doctrine supporting the major role of intention must be examined. An early and distinguished proponent was Hurst. His careful exposition deserves full
quotation:
In earlier days writers seem to have treated the character of the war
as the factor which would determine its effect upon the treaties in force
between the belligerents. In more modern times it is the character of
the treaty, or of the particular provision in a treaty, which is regarded as
the important element in determining the effect which an outbreak of
war will have upon it. I cannot help doubting whether it is the character
and nature of the treaty stipulation which is really the decisive element,
and I submit, for the consideration of those who can devote themselves
to a study of the subject, that the true test as to whether or not a treaty
survives an outbreak of war between the parties is to be found in the
intention of the parties at the time when the treaty was concluded.
I submit that just as the duration of contracts between private persons
depends on the intention of the parties, so also the duration of treaties
between States must depend on the intention of the parties, and that the
treaties will survive the outbreak of war or will then disappear, according as the parties intended when they made the treaty that they should
so survive or disappear.
If the above is the true test, the problem which must be faced by
international lawyers is that of formulating a series of presumptions to
meet the cases where the words used in the treaty itself do not show
clearly what was the intention of the parties at the time when they made
it. Where that intention was clearly expressed, it is obvious that it must
prevail, not because of some principle of law as to the maintenance or
abrogation of treaties, but because it was the precise purpose which the
contracting parties had in mind when they entered into their agreement.
If two States go to war between whom a treaty exists that in the event of
war their respective nationals should have so many months to withdraw
from each other’s territories, the reason why that treaty remains in force
after the outbreak of the war is not that there is a principle that in general
all treaties between the belligerents remain in force, or that it is one
of a class which constitutes an exception to the general principle that
war abrogates all treaties between belligerents, but because the parties
clearly expressed their intention that it should so remain in force. The
cases that present difficulties are where the treaty provides no clear indication of the intentions of the parties, and where that intention must be
presumed from the nature of the treaty or from the concomitant circumstances. To meet these cases a code of rules, well thought out from the
practical as well as from the scientific point of view, is much wanted.27

33. Having quoted the first paragraph of Hurst’s article
above, McNair observed:
It is believed that in the vast majority of cases, if not in all, either
of these tests would give the same result, for the nature of the treaty
is clearly the best evidence of the intention of the parties. Thus, it is
obvious that a convention for the regulation of the conduct of war is
intended by the parties to operate during war.28

34. Fitzmaurice in his lectures at The Hague Academy
of International Law in 1948 adopts a more or less similar
position and concludes that the question of the survival
of treaties is “one for decision in each case on the basis
of the nature of the treaty and the intention of the parties
regarding it”.29
35. Various other reputable sources adopt the principle
that it is the intention of the parties as formally expressed
in the treaty which is the criterion. This is the position
adopted by the Harvard Law School (1935),30 by James J.
Lenoir, American expert (an official of the United States
Loc. cit., pp. 39–40.
McNair, op. cit., p. 698. See also McNair, “Les effets de la guerre
sur les traités”, pp. 531–532.
29
“The juridical clauses of the Peace Treaties”, p. 312.
30
Supplement to AJIL, vol. 29 (1935), Codification of International
Law, pp. 1183–1204.
27
28
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Department of Justice giving his own opinion),31 and
Richard Rank, German expert.32
36. It is now appropriate to look at the French and Swiss
doctrine. The treatise of Guggenheim describes the legal
position as follows:
An opinion held in the past, taking as a point of departure the notion
that war, being an expression of complete anarchy in relations between
States, is not susceptible to legal qualification of any kind, concludes
from this that all treaties to which the belligerents are parties must be
abrogated without exception and regardless of the number of parties.
Contemporary diplomatic and judicial practice, however, admits of
exceptions to this principle.33

This appears to accept the principle of abrogation as the
consequence of the extralegal assumption that war lies
outside the sphere of legal appreciation.
37. The position of Rousseau is very similar:
Positing the problem. At first sight, the dual notion that war is a
complete rupture of international relations and that treaties represent
the most finished form of such relations leads to the provisional conclusion that there is an incompatibility between a state of war and the very
existence of international treaties. That, however, is a summary conclusion that needs to be nuanced: and in fact, practice shows that while
some treaties are abrogated, others are only suspended and still others
continue to remain in force. Hence, a complex situation that is difficult
to categorize by using general formulations.
On this issue, moreover, there is division as to the doctrine. Some
authors (Cavaglieri) maintain that since the practice is very unsure, no
rules apply in this matter. Others (McNair, Chailley) see the problem as
one of interpreting the intention of the Parties. Still other legal scholars (Anzilotti, Scelle) reject as stemming from an a priori system the
notion that war as such could be a cause for the termination of treaties.
Actually, war is not an internationally indifferent fact with respect
to the validity of treaty rules. As does revolution within the internal
constitutional order, the phenomenon of war presents itself as a method
of abrogation that is abnormal, unpredictable, and extralegal in terms
of positive law, with the qualification that, while the principle of the
nullifying effect of war is definite, there are nevertheless significant
exceptions to this principle.34

38. Similar positions are adopted in the short expositions contained in the handbooks of Reuter, and of Daillier and Pellet.35
39. The reasoning in the French sources raises certain
questions. In the first place, the main proposition (of
caducité) appears to be based upon an extralegal premise
concerning the nature of war. And yet, at the same time,
the exceptions which are admitted depend upon intention
or inferences of intention. Moreover, the French sources
recognize the effect of express provisions according to
which a treaty is to operate during an armed conflict. In
doing so the doctrine is flawed by a contradiction. If war
is an extralegal datum, why does it apply if only in part?
31
“The effect of war on bilateral treaties, with special reference to
reciprocal treaty provisions”, pp. 137–138.
32
“Modern war and the validity of treaties: a comparative study”,
pp. 325–333.
33
Traité de droit international public, p. 241.
34
Rousseau, Droit international public, pp. 218–219, para. 195. For
other French expositions of the post-war period, see Sibert, Traité de
droit international public, pp. 347–358; and Cavaré, Le droit international public positif, pp. 214–219.
35
Reuter, op. cit., pp. 158–159; Daillier and Pellet, Droit international public, pp. 309–310, para. 200.
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It is also worth emphasizing that the extrajuridical thesis
does not apply to the class of treaties prescribing obligations respecting the conduct of war.
40. The extrajuridical thesis should be set aside. Apart
from the major contradictions noted above, such a thesis is alien to the spirit and substance of the 1969 Vienna
Convention. The reasons given by the Commission for
leaving aside the topic of the effect of the outbreak of hostilities are unrelated to any thesis of the extralegal character of the subject.
41. The principle of intention does not receive much
explicit support from the practice of States. However, as
McNair demonstrates, much of the practice is compatible
with such an approach.36 The practice is to an extent in
the form of treaties of peace which confirm, or revive, or
terminate, pre-war treaties. Daillier and Pellet adopt the
position that the peace treaties of 1919 and 1947 confirm
the principle of abrogation in the case of bilateral treaties.37 Rousseau takes the same position.38
42. Other authorities take a more emollient view, as in
the case of Briggs:
The practice of confirming, reviving, or terminating pre-war treaties in
treaties of peace, and the terminology employed, fail to provide clear
evidence of the existence of a rule of law concerning the effect of war
on treaties other than of a right to suspend performance with regard to
enemy States.39

43. It is probable that much of the practice of States
takes the form of observations to the effect that the existence and nature of a general principle is the subject of
doctrinal controversy.40
44. It is generally recognized that municipal decisions
concerning the effect of war on treaties are “not of great
assistance”.41
45. In the result the Special Rapporteur must present
certain preliminary positions. There is no reason to classify the principle of abrogation, if this be the general
principle, other than as a legal principle. The second
question is whether the legal principle is an autonomous
and general legal principle, with recognized exceptions,
or something else. In the opinion of the Special Rapporteur, the principle is not in fact a general principle, being
formulated exclusively in relation to bilateral treaties.
Moreover, the principle is formulated as being subject
to a number of substantial exceptions, which are themselves based essentially upon the object and purpose of
the instrument.
McNair, op. cit., pp. 702–710.
Op. cit., p. 309.
38
Op. cit., p. 221, para. 199.
39
Briggs, op. cit., p. 944.
40
See Guggenheim and others, Répertoire suisse de droit international public: documentation concernant la pratique de la Confédération en matière de droit international public, 1914–1939, pp. 188–
191, para 1.89 (Federal Department of Justice and Police, note of
3 November 1931).
41
Parry, “The law of treaties”, p. 237. In the course of preparing the
present report, such municipal decisions will naturally be taken into
account, but there is no coherent pattern on which reliance could be
placed.
36
37

46. In these circumstances, it is more logical, and more
coherent, to formulate a general principle based upon the
intention of the parties in respect of all types of treaty, and
this approach is represented in draft article 4.
47. In view of the elements of uncertainty in the sources,
it is more than usually pertinent to refer to considerations
of policy. The reliance upon intention appears to be justified, in the first place, by the fact that it maintains an
appropriate relation with the law of treaties and the matrix
constituted by the provisions of the 1969 Vienna Convention. The factor of intention conduces to the individualization of situations and avoids the imposition of “one fits
all” solutions. Finally, the principle of intention promotes
legal security and is effectively an application of the principle of pacta sunt servanda incorporated, as article 26, in
the Vienna Convention: “Every treaty in force is binding
upon the parties to it and must be performed by them in
good faith.”
48. It is evident that the principle of intention will determine all the legal incidents of a treaty. In particular, it is
intention which provides evidence both of the existence
and the continued validity of a treaty, on the one hand,
and its operation between the belligerents and between
the belligerents and third States.
49. In accordance with the general principles of the law
of treaties, the reliance upon the principle of intention is
without prejudice to the termination or suspension of treaties as a consequence of: (a) the agreement of the parties; or (b) a material breach; or (c) supervening impossibility of performance; or (d) a fundamental change of
circumstances.
50. Two further aspects of the subject need to be
addressed. It is common for the writers to distinguish
between relations between the parties to an armed conflict
and relations with, or between, third States. Obviously,
the distinction is significant, but it is submitted that it is
only significant within the framework of the criterion of
intention. It is this criterion which will determine relations between “belligerents” and “neutrals”. Moreover
the ambit of the concept of an armed conflict does not
march comfortably with the dichotomy of belligerent and
neutral.
51. A similar question arises when the distinction
between bilateral and multilateral treaties is given prominence. The policy considerations involved have been
described by Hurst as follows:
Multilateral treaties with neutral parties must clearly stand on
a different footing from treaties between parties all of whom have
been engaged in the war. The recent world conflict presented for the
first time on a large scale the problem of multilateral treaties all the
parties to which were belligerents. There seems in theory no reason
why such treaties should not stand on the same footing as bilateral
treaties between the belligerents. On the other hand, where there
are third parties who have been neutral in the war, the reciprocal
rights and duties between each belligerent and the third party, and
the difficulty of terminating such rights and duties between any two
parties when they are to continue in force between other parties,
render it probable that when the treaty was concluded the intention
was that, as between belligerent parties, war should not put an end
to the treaty, even though while actual hostilities continued it might
be difficult, or even impossible, to give effect to it as between the
belligerents.

Effects of armed conflicts on treaties
The commonest class of cases of this kind is that of the general
international conventions on such matters as postal or telegraphic correspondence, industrial property, sanitary matters, and so forth, but the
principle would also cover multilateral conventions with a political
object primarily affecting a neutral third party: e.g. the Convention of
1907 respecting the independence and integrity of Norway. Judging by
its terms, the intention of that Convention was that it should constitute
a kind of self-denying ordinance on the part of the Great Powers for
the purpose of ensuring the integrity of a State which remained neutral
during the late war. The language employed affords no reason for presuming that the parties intended, when they concluded that Convention,
that if war broke out between them they should be freed from their
obligations inter se any more than from their obligations towards the
State which remained neutral.
On the whole it seems safe to state that the outbreak of war does not
invalidate, as between the belligerents, a multilateral treaty to which
States remaining neutral are parties, even though while hostilities last
the treaty may be difficult or incapable of execution; but that a multilateral treaty all the parties to which are belligerents will stand on the same
footing and be judged by the same tests as bilateral treaties between the
belligerents.42

52. The key point is that the principle of intention provides the general criterion, whether or not bilateral or
multilateral treaties are involved, or the relations between
parties to an armed conflict exclusively, or the relations
between parties to the conflict and third States.
53. The 1969 Vienna Convention provides the following rules on the interpretation of treaties, both bilateral
and multilateral:
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54. Draft article 4, paragraph 2 (b) is intended to incorporate the substance of draft article 2 (b).
Draft article 5. Express provisions on the operation
of treaties
1. Treaties applicable to situations of armed conflict in accordance with their express provisions are
operative in case of an armed conflict, without prejudice to the conclusion of lawful agreements between
the parties to the armed conflict involving suspension
or waiver of the relevant treaties.
2. The outbreak of an armed conflict does not
affect the competence of the parties to the armed conflict to conclude treaties in accordance with the Vienna
Convention on the Law of Treaties.
Comment
55. The present draft article is in some sense superfluous but, against the historical background, and the former
acceptance of a principle of abrogation, it has a certain role
of clarification. In any event, a number of general treatises
have found it useful to affirm the principle.43 The draft convention on the law of treaties, prepared by the Harvard Law
School states the applicable principle as follows:

Article 31. General rule of interpretation

Article 35. Effect of war

1. A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context
and in the light of its object and purpose.

(a) A treaty which expressly provides that the obligations stipulated
are to be performed in time of war between two or more of the parties,
or which by reason of its nature and purpose was manifestly intended
by the parties to be operative in time of war between two or more of
them, is not terminated or suspended by the beginning of a war between
two or more of the parties.44

2. The context for the purpose of the interpretation of a treaty shall
comprise, in addition to the text, including its preamble and annexes:
(a) Any agreement relating to the treaty which was made
between all the parties in connexion with the conclusion of the
treaty;
(b) Any instrument which was made by one or more parties in
connexion with the conclusion of the treaty and accepted by the
other parties as an instrument related to the treaty.
3. There shall be taken into account, together with the context:
(a) Any subsequent agreement between the parties regarding
the interpretation of the treaty or the application of its provisions;
(b) Any subsequent practice in the application of the treaty
which establishes the agreement of the parties regarding its
interpretation;
(c) Any relevant rules of international law applicable in the relations between the parties.
4. A special meaning shall be given to a term if it is established
that the parties so intended.
Article 32. Supplementary means of interpretation
Recourse may be had to supplementary means of interpretation,
including the preparatory work of the treaty and the circumstances of
its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation
according to article 31:
(a) Leaves the meaning ambiguous or obscure; or
(b) Leads to a result which is manifestly absurd or unreasonable.
42

Loc. cit., pp. 40–41.

56. Draft article 5, paragraph 2, is of some significance.
As McNair has remarked: “There is no inherent juridical impossibility … in the formation of treaty obligations
between two opposing belligerents during war.”45 Such
agreements have been concluded in practice and a number of writers have referred to pertinent episodes. Echoing
McNair to some extent, Fitzmaurice observed in his lectures at The Hague Academy of International Law:
Again, there is no inherent impossibility in treaties being actually concluded between two belligerents during the course of a war. This is
indeed what happens when, for instance, an armistice agreement is
concluded between belligerents. It also occurs when belligerents conclude special agreements for the exchange of personnel, or for the safe
conduct of enemy personnel through their territory, and so on. These
agreements may have to be concluded through the medium of a third
neutral State or protecting power, but once concluded they are valid and
binding international agreements.46

57. The principle, and its practical significance, is also
recognized by Briggs (op. cit., p. 942) and by Aust (op.
cit., p. 233). Whiteman quotes the 1965 version of the
American Law Institute’s Restatement of the Law, Second, Foreign Relations Law of the United States (p. 482,
sect. 157):
43
See Rousseau, op. cit., pp. 222–223, para. 200. II; and Institute of
International Law resolution of 28 August 1985 on the effects of armed
conflicts on treaties, Yearbook (footnote 15 above), art. 3, p. 280.
44
Codification of international law (see footnote 30 above), p. 1183.
45
Op. cit., p. 696.
46
Loc. cit., p. 309.
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An international agreement that, either by express provision or
by reason of its nature, is intended to be operative during hostilities is not affected by hostilities involving one or more parties to the
agreement.47

58. The principle in draft article 5, paragraph 2, is
essentially linked to the provisions of draft article 4 and
also reflects the principle of pacta sunt servanda.
Draft article 6. Treaties relating to the occasion for
resort to armed conflict
A treaty, the status or interpretation of which is the
subject matter of the issue which was the occasion for
resort to armed conflict, is presumed not to be terminated by operation of law, but the presumption will be
rendered inoperable by evidence of a contrary intention of the Contracting Parties.
Comment
59. Certain authorities hold the opinion that in cases in
which an armed conflict is caused by differences as to the
meaning or status of a treaty, the treaty may be presumed
to be annulled.48 The principle is explained by Hall in this
way:
In all cases in which war is caused by differences as to the meaning of a treaty, the treaty must be taken to be annulled. During hostilities the right interpretation is at issue; and it would be pedantry to
press the analogy between war and legal process so far as to regard the
meaning ultimately sanctioned by victory as representing the continuing obligation of the original compact. Whether the point in dispute
be settled at the peace by express stipulations, or whether the events
of the war have been such as to render express stipulations unnecessary, a fresh starting-point is taken; a peace which, whether tacitly or
in terms, gives effect to either of two interpretations has substituted
certainty for doubt, and thus has brought a new state of things into
existence.49

60. This prescription, although supported by distinguished opinions, is questionable. No doubt during the
currency of the armed conflict the performance of the
treaty concerned would be suspended. In other contexts
the principle is open to serious question.
61. As a matter of legal principle and sound policy, the
supposition that a treaty forming an element in a dispute
is a nullity, simply because it forms part of the “causes”
of an armed conflict, is unacceptable. The practice of
States confirms that, when a process of peaceful settlement is set in train, the treaty or treaties in question are
not regarded as invalid or terminated on account of a connection with the armed conflict as such. Recent examples
of such peaceful settlement include the Rann of Kutch
case50 and the decision of the Eritrea-Ethiopia Boundary
Commission.51
Whiteman, Digest of International Law, p. 509.
See Hall, op. cit., pp. 458–459; and Briggs, op. cit., p. 939.
49
Hall, op. cit., p. 458.
50
Case concerning the Indo-Pakistan Western Boundary (Rann of
Kutch) (India v. Pakistan), award dated 19 February 1968, UNRIAA,
vol. XVII (Sales No. E/F.80.V.2), pp. 1–576. See also ILR, vol. 50, p. 2.
51
UNRIAA, vol. XXV (Sales No. E/F.05.V.5), p. 83. See
also ILM, vol. 41, No. 5 (September 2002), p. 1057, decision of
13 April 2002 regarding delimitation of the border between Eritrea
and Ethiopia.
47
48

Draft article 7. The operation of treaties on the basis of
necessary implication from their object and purpose
1. In the case of treaties the object and purpose
of which involve the necessary implication that they
continue in operation during an armed conflict, the
incidence of an armed conflict will not as such inhibit
their operation.
2. Treaties of this character include the following:
(a) Treaties expressly applicable in case of an
armed conflict;
(b) Treaties declaring, creating, or regulating permanent rights or a permanent regime or status;
(c) Treaties of friendship, commerce and navigation and analogous agreements concerning private
rights;
(d) Treaties for the protection of human rights;
(e) Treaties relating to the protection of the
environment;
(f) Treaties relating to international watercourses
and related installations and facilities;
(g) Multilateral law-making treaties;
(h) Treaties relating to the settlement of disputes between States by peaceful means, including
resort to conciliation, mediation, arbitration and the
International Court of Justice;
arising
under
multilateral
(i) Obligations
conventions relating to commercial arbitration and
the enforcement of awards;
(j) Treaties relating to diplomatic relations;
(k) Treaties relating to consular relations.
Comment
62. The content of draft article 7 is, on a strict view,
superfluous. The criterion of intention is, in principle, of
general application and thus it is applicable by reference
to all the relevant circumstances. However, a major aspect
of the treatment in the literature is the indication of categories of treaties in order to identify types of treaty which
are in principle not susceptible to suspension or termination in case of armed conflict. This approach is to be seen
in Hall;52 McNair;53 Fitzmaurice;54 Tobin;55 Rousseau;56
and Daillier and Pellet.57 Rousseau formulates the general
principle (le principe de la caducité)58 and then presents
Op. cit., pp. 453–459.
Op. cit., pp. 697–725.
54
Loc. cit., pp. 312–317.
55
The Termination of Multipartite Treaties, passim.
56
Op. cit., pp. 222–224.
57
Op. cit., pp. 309–310.
58
Op. cit., p. 222.
52
53
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a series of significant exceptions to the general principle.
The study by the Secretariat employs a system of categorization and identifies “treaties exhibiting a very high
likelihood of applicability”, “treaties exhibiting a moderately high likelihood of applicability”, “treaties exhibiting a varied or emerging likelihood of applicability”, and
“treaties exhibiting a low likelihood of applicability”.59
63. The Special Rapporteur has employed only the one
category of exceptions to the general principle, based upon
the object and purpose of the treaty (cf. the references to
“object and purpose” in the 1969 Vienna Convention,
arts. 20, para. 2 and 31, para. 1). The candidate exceptions
offered are based upon the views of writers for the most
part. The exceptions placed in the present report are not
all recommended for inclusion and the policy has been to
allow the Commission to examine the possibilities.
64. In the light of the available material, which is substantial, it is helpful to indicate the background in the
sources. The sources, it is worth emphasizing, are not
restricted to the doctrine.
65. The categories which appear most prominently in
the sources will now be examined in the order adopted in
draft article 7, paragraph 2.
(a) Treaties expressly applicable in case of an armed
conflict
66. The sources inevitably recognize that treaties
expressly applicable to the conduct of hostilities are not
affected in case of an armed conflict. The British practice
is described by McNair as follows:
There is abundant evidence that treaties which in express terms purport
to regulate the relations of the contracting parties during a war, including the actual conduct of warfare, remain in force during war and do not
require revival after its termination.
There were in existence at the outbreak of the first World War a
number of treaties (to which one or more neutral States were parties)
the object of which was to regulate the conduct of hostilities, e.g. the
Declaration of Paris of 1856, and certain of the Hague Conventions
of 1899 and 1907. It was assumed that those were unaffected by the
war and remained in force, and many decisions rendered by British
and other Prize Courts turned upon them. Moreover, they were not specifically revived by or under the treaties of peace. Whether this legal
result is attributable to the fact that the contracting parties comprised
certain neutral States or to the character of the treaties as the source of
general rules of law intended to operate during war is not clear, but it
is believed that the latter was regarded as the correct view. If evidence
is required that the Hague Conventions were considered by the United
Kingdom Government to be in operation after the conclusion of peace,
it is supplied by numerous references to them in the annual British lists
of “Accessions, Withdrawals, &c.”, published in the British Treaty
Series during recent years, and by the British denunciation in 1925 of
Hague Convention VI of 1907. Similarly in 1923 the United Kingdom
Government, on being asked by a foreign Government whether it
regarded the Geneva Red Cross Convention of 6 July 1906 as being
still in force between the ex-Allied Powers and the ex-enemy Powers,
replied that “in the view of His Majesty’s Government this convention,
being of a class the object of which is to regulate the conduct of belligerents during war, was not affected by the outbreak of war”60.

67. This principle is accepted generally both in the doctrine and in the practice of States. In 1963 the General
Counsel of the United States Department of Defense,
59
60

A/CN.4/550 and Corr.1–2 (see footnote 19 above), paras. 17–78.
McNair, op. cit., p. 704.
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referring to the application of the Partial Nuclear-TestBan Treaty [Treaty banning nuclear weapons tests in the
atmosphere, in outer space and under water] in time of
war, stated the following:
It is my opinion, shared by the Legal Adviser of the Department of
State, that the treaty cannot properly be so construed.

He continued:
… it should be noted that it is standard practice in treaties outlawing
the use of specified weapons or actions in time of war for the treaties to
state expressly that they apply in time of war, in order to prevent possible application of the rule that war may suspend or annul the operation
of treaties between the warring parties. (Cf., Karnuth v. United States,
279 U.S. 231, 236-239; Oppenheim’s ‘International Law’, vol. II, 7th
ed., pp. 302-306) See, e.g.:
International Declaration Renouncing the Use in Time of War of
Explosive Projectiles Under 400 Grammes Weight (St. Petersburg,
November 29, December 11, 1868).
International Declaration Respecting Asphyxiating Gases, Hague,
July 29, 1899; International Declaration Respecting Expanding Bullets,
Hague, July 29, 1899.
International Convention Concerning the Laws and Customs of War
on Land, Hague, October 18, 1907.
Protocol for the Prohibition of the Use in War of Asphyxiating,
Poisonous, or other Gases, and of Bacteriological methods of Warfare,
Geneva, June 17, 1925.
1949 Geneva Conventions on Wounded and Sick (art. 2); POW’s
(art. 2); Civilians (art. 2).
In the present case, language specifically prohibiting the use of
nuclear weapons in wartime does not appear; it must, therefore, be presumed that no such prohibition would apply.61

(b) Treaties declaring, creating, or regulating permanent
rights or a permanent regime or status
68. The doctrine ranging over several generations recognizes that treaties declaring, creating, or regulating
permanent rights or a permanent regime or status are not
suspended or terminated in case of an armed conflict. The
writers concerned include Hall,62 Hurst,63 Oppenheim,64
Fitzmaurice,65 McNair,66 Rousseau,67 Guggenheim,68 Daillier and Pellet,69 Aust,70 Tobin,71 Delbrück,72 Stone73 and
Gialdino.74
69. The types of agreement involved include cessions of
territory, treaties of union, treaties neutralizing part of the
territory of a State, treaties creating or modifying boundaries, the creation of exceptional rights of user or access in
respect of the territory of a State.
Whiteman, op. cit, p. 510.
Op. cit., pp. 456–457.
63
Loc. cit., p. 46.
64
Op. cit., p. 304.
65
Loc. cit., pp. 312–313.
66
Op. cit., pp. 704–710 and 720.
67
Op. cit., p. 223.
68
Op. cit., pp. 241–242.
69
Op. cit., p. 309.
70
Op. cit., p. 244.
71
Op. cit., pp. 50–69.
72
“War, effect on treaties”, p. 1370.
73
Legal Controls of International Conflict, p. 448.
74
Gli Effetti della Guerra sui Trattati, pp. 240 and 245.
61
62
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70. This category of treaties and the legal consequences
attached to this categorization are recognized by an
impressive number of authorities. Moreover, there is a
certain amount of State practice supporting the position
that such agreements are unaffected by the incidence of
armed conflict. McNair describes the relevant British
practice,75 and Tobin asserts that the practice is generally
compatible with the view adopted in the doctrine.76
71. In the North Atlantic Coast Fisheries arbitration77
the British Government contended that rights of the
United States in respect of fisheries, by virtue of the 1783
Treaty of Peace,78 had been abrogated as a consequence of
the war of 1812. The Tribunal did not share this view and
stated that: “International law in its modern development
recognizes that a great number of Treaty obligations are
not annulled by war, but at most suspended by it.”79
72. The resort to this category does, however, generate certain problems. In particular, treaties of cession and
other treaties effecting permanent territorial dispositions
create permanent rights. As Hurst points out: “It is the
acquired rights which flow from the treaties which are
permanent, not the treaties themselves.”80 Consequently,
if such treaties are executed, they cannot be affected by a
subsequent armed conflict between the parties.
73. A further source of difficulty derives from the fact
that the limits of the category are to some extent uncertain. Three areas of activity come into question. The first
is the use of treaties of guarantee. This is an extensive
subject81 and it is clear that the effect of an armed conflict will depend upon the precise object and purpose of
the treaty of guarantee. Treaties intended to guarantee a
permanent state of affairs, such as the permanent neutralization of a territory, will not be terminated by an armed
conflict. Thus, as McNair observes,
[T]he treaties creating and guaranteeing the permanent neutralization of
Switzerland or Belgium or Luxembourg are certainly political but they
were not abrogated by the outbreak of war because it is clear that their
object was to create a permanent system or status.82

74. A number of writers would include agreements
relating to the grant of reciprocal rights to nationals and
acquisition of nationality within the category of treaties
creating permanent rights or a permanent status. However,
the considerations leading to the treatment of such agreements as not susceptible to termination are to be differentiated to a certain extent from treaties concerning cessions
of territory and boundaries. Accordingly such agreements
Op. cit., pp. 704–715.
Op. cit., pp. 137 et seq.
77
The North Atlantic Coast Fisheries Case (Great Britain, United
States of America), award dated 7 September 1910, UNRIAA, vol. XI
(Sales No. 1961.V.4), p. 167.
78
Bevans, Treaties and Other International Agreements of the
United States of America 1776–1949, p. 8.
79
UNRIAA (see footnote 77 above), p. 181. See also Parry, A British Digest of International Law, pp. 585–605.
80
Loc. cit., p. 46. See also Fitzmaurice, loc. cit., pp. 313–314 and
317.
81
See Verzijl, International Law in Historical Perspective, pp. 457–
459; Tobin, op. cit., pp. 55–69; Ress, “Guarantee treaties”; and McNair,
op. cit., pp. 239–254.
82
Op. cit., p. 703.

will be more appropriately associated with the wider class
of friendship, commerce and navigation treaties and other
agreements concerning private rights. This class of treaties is examined below.
(c) Treaties of friendship, commerce and navigation and
analogous agreements concerning private rights
75. Such treaties form a very important class of international transactions and form the precursors of the more
recent bilateral investment treaties. The nomenclature is
varied and such treaties are often denominated treaties
of establishment or treaties of amity. They should not be
confused with ordinary commercial treaties. A respectable
consortium of writers refers to treaties of friendship, commerce and navigation (or establishment) as treaties which
are not terminated as the result of armed conflict. The
writers include Hurst,83 Tobin,84 McNair,85 Fitzmaurice,86
and Verzijl.87 The category is also employed in the memorandum by the Secretariat on the effect of armed conflict
on treaties.88
76. This class of treaties includes other treaties concerned with the grant of reciprocal rights to nationals resident on the territory of the respective parties, including
rights of acquisition of property, rights of transfer of such
property and rights to acquire it by inheritance.89 Associated with the class are agreements concerning the acquisition and loss of nationality, and other matters of status
including marriage and guardianship.90
77. The policy basis for according a special status to this
category of treaties is essentially that of legal security for
the nationals and other private interests involved, coupled
with the condition of reciprocity. In other words, there is
no compelling reason why the incidence of an armed conflict should dislodge the mutually beneficial status quo. It
is therefore not surprising that there is a quantity of State
practice confirming the position that such treaties are not
terminated in case of an armed conflict.
78. In 1931 the Government of Switzerland, that is to
say the Federal Government of Justice and Police, did not
accept that treaties of establishment and commerce could
be abrogated or suspended as between a belligerent and
a neutral State.91 The position of the British Government
was opposed to the Swiss position in the pertinent negotiations. However, the practice of the United States was
influenced by certain judicial decisions. The change in
United States practice is reflected in Whiteman. Of particular interest is the following material:

75
76

Loc. cit., pp. 43–44.
Op. cit., pp. 82–87.
85
Op. cit., pp. 713–715 and 718–719.
86
Loc. cit., pp. 314– 315.
87
Op. cit., pp. 382–385.
88
A/CN.4/550 and Corr.1–2 (see footnote 19 above), pp. 68–74.
89
See McNair, op. cit., p. 711; Fitzmaurice, loc. cit., p. 315; Verzijl,
op. cit., pp. 382–385; A/CN.4/550 and Corr.1–2 (footnote 19 above),
paras. 37–46, 67 and 76; Oppenheim, op. cit., p. 304.
90
See McNair, op. cit., p. 714; and Verzijl, op. cit., p. 385.
91
Guggenheim, Répertoire suisse de droit international public,
pp. 188–191.
83
84

Effects of armed conflicts on treaties

223

In connection with litigation involving decedents’ estates in which
the Alien Property Custodian had vested the interests of German nationals, Attorney General Biddle inquired in 1945 whether the Department
of State concurred with the position being advanced by the Department
of Justice that the provisions of articles I and IV of the Treaty of
Friendship, Commerce and Consular Rights of December 8, 1923, with
Germany (U.S. TS 725; 44 Stat. 2132; 52 LNTS 133) had not been
abrogated by the war but were still effective. In Acting Secretary of
State Grew’s reply of May 21, 1945, to the Attorney General, it was
stated:

the treaty with Germany was concluded in 1923. However, in view
of the then recent decision in Techt v. Hughes, supra, it would not
be unreasonable to suppose … that such a provision as Article IV of
the Treaty of 1923 should remain in effect in case of the outbreak
of war.

“Article I of the Treaty covers a broad field, conferring upon
nationals of each High Contracting Party the right to enter and
sojourn in the territories of the other, to carry on specified types
of occupations, to own or lease buildings and lease land, and to
enjoy freedom from discrimination in taxes, freedom of access to
the courts, and protection for their persons and property. Article
IV relates to the disposition and inheritance of real and personal
property.

The Acting Secretary of State (Grew) to the Attorney General
(Biddle), letter, May 21, 1945, MS. Department of State, file 740.00113
EW/4–1245.92

“It appears that the law with respect to the effect of war upon
treaties is by no means clear or well settled … [Here follow references to and quotations from the cases Karnuth v. United States,
279 U.S. 231, 236 (1929), Techt v. Hughes, 229 N.Y. 222, 240
(1920), 128 N.E. 185, 191 (1920), certiorari denied 254 U.S.
643 (1920), and the Sophie Rickmers, 45 Fed. 2d 413 (S.D.N.Y.
1930).]
“…
“Applying the principles of these decisions to Article I of the
Treaty of 1923 with Germany, there would appear to be considerable doubt as to the present effectiveness of some of the provisions
of that article, such as those with respect to entry into the United
States, the right to engage in certain occupations, et cetera. On the
other hand, there would seem to be no reason to regard Article IV as
not continuing to be operative despite the outbreak of war.
“A provision in a treaty with Austria-Hungary similar to Article
IV was held effective during war time in Techt v. Hughes, supra, …
“This case was followed in State ex rel. Miner v. Reardon
[120 Kans. 614, 245, Pac. 158 (1926)] … The Supreme Court of
Nebraska came to the same conclusion in Goos v. Brocks [117 Neb.
750 (1929), 223 N.W. 13 (1929)], …
“While the treaty provision in the instant case is somewhat different from that in the Karnuth case, it should be noted that in the
latter case the Supreme Court said that ‘there seems to be fairly
common agreement that, at least, the following treaty obligations
remain in force: … provisions giving the right to citizens or subjects of one of the high contracting powers to continue to hold and
transmit land in the territory of the other’ …
“Although Secretary of State Lansing wrote on September 10,
1918 that the Department did not regard such treaty provisions with
respect to the disposition and inheritance of real property as in force
during the war with Germany and Austria-Hungary … that statement
was made prior to the judicial decisions discussed herein and before
the approach represented by those decisions had been so clearly
adopted by the courts. There appears to be a trend toward recognising
greater continuing effectiveness of treaty provisions during war than
in earlier times. It is believed that Secretary Lansing’s statement does
not represent the view which would now be held.
“It may be observed that the courts of this country appear to have
taken a position somewhat more favorable to the continuing effectiveness of treaty provisions in time of war than have many of the
writers on international law. Among modern writers there appears
to be a trend in favor of the view that ‘the element on which must
depend an answer to the question whether or not a particular treaty
is or is not abrogated by the outbreak of war between the parties,
is to be found in the intention of the parties at the time when they
concluded the treaty, rather than in the nature of the treaty provision itself.’ (Sir Cecil Hurst, ‘The Effect of War on Treaties’, 1921–
1922 British Year Book of International Law, 37, 47.) See also C.
C. Hyde, International Law (2nd ed., 1945) volume II, pp. 1546 et
seq.; Harvard Research in International Law, Law of Treaties, 29
A.J.I.L. Supp. (1935), 1183 et seq. There does not appear to be any
evidence as to the actual intention in this respect at the time when

“In the light of the foregoing the Department perceives no objection to the position which you are advancing to the effect that Article
IV of the Treaty of December 8, 1923, with Germany remains in
effect despite the outbreak of war.”

79. In 1948 the position adopted was confirmed by the
Acting Legal Adviser, Jack B. Tate. In his words:
“In a letter dated May 21, 1945 from the Acting Secretary of
State to the Attorney-General, the Department of State set forth
its views regarding the continuation in effect of Article IV of the
above-mentioned treaty despite the outbreak of war. In the case
of Clark v. Allen (1947), 91 L. Ed. 1633, 1641–43, the Supreme
Court decided that the provisions of Article IV of the 1923 treaty
with Germany relating to the acquisition, disposition and taxation
of property remained effective during the war. The Department
observes that customarily, as indicated by the decision in Clark v.
Allen and a number of other decisions of the United States Supreme
Court, the determinative factor is whether or not there is such an
incompatibility between the treaty provision in question and the
maintenance of a state of war as to make it clear that the provision
should not be enforced.
“In connection with the property acquired in San Francisco by
the German Government in 1941 for consular purposes, the relevant provisions of the 1923 treaty with Germany are those of the
second paragraph of Article XIX … The Department of State is
of the view that the legal effect of these provisions was unchanged
by the outbreak of war between the United States and Germany.
This view is in complete accord with the policy long followed by
this Government, both in time of peace and in time of war, with
regard to property belonging to the government of one country and
situated within the territory of another country. This Government
has consistently endeavored to extend to the property of other
governments situated in territory under the jurisdiction of the
United States of America the recognition normally accorded such
property under international practice and to observe faithfully any
rights guaranteed such property by treaty. This Government, likewise, has been equally diligent in demanding that other governments accord such recognition and rights to its property in their
territories.
“The history of this Government’s treatment of the German diplomatic and consular properties in the United States following the
outbreak of war between the United States and Germany may be of
interest in connection with this matter.
…
“In view of these considerations, the Department of State
perceives no objection to the position which the Office of Alien
Property is advancing that the provisions of the second paragraph of
Article XIX of the treaty signed December 8, 1923 with Germany
remain in effect despite the outbreak of war between the United
States and Germany.”
The Acting Legal Adviser (Tate) to the Attorney General (Clark),
letter, Nov. 10, 1948, MS. Department of State, file 711.622/9–1648.93

80. This view is reflected in the decisions of municipal
courts in several States, but the jurisprudence is by no
means consistent.94
Whiteman, op. cit., pp. 495–497.
Ibid., pp. 502–503, letter dated 10 November 1948, to the Attorney General.
94
See Rank, loc. cit., pp. 511–533; Whiteman, op. cit., pp. 497–505;
and Verzijl, op. cit., pp. 377–385.
92
93
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81. The jurisprudence of ICJ concerning similar treaty
provisions is not inimical to the legal positions presented
above. However, the Court did not address the issue of the
effects of armed conflict on validity or suspension in the
Military and Paramilitary Activities in and against Nicaragua case.95 Moreover, the Court did not make any finding on the question of the existence or not of an “armed
conflict” between the parties.96 It is to be recalled that the
United States still maintained diplomatic relations with
Nicaragua, and there had been no declaration of war or of
an armed conflict.
82. The ICJ decision in the Oil Platforms case97 also
rested upon the assumption that the 1955 Treaty of Amity,
Economic Relations, and Consular Rights, remained in
force. The relevance of these decisions is affected by the
fact that the Treaty of Amity had remained in force.98 This
had not been contested by the parties.
83. In addition, it is safe to assume that the present class
of treaties includes bilateral investment treaties. As Aust
points out, the purpose of such agreements is the mutual
protection of nationals of the parties.99
(d) Treaties for the protection of human rights
84. The literature makes very few references to the
status for present purposes of treaties for the protection
of human rights. This state of affairs is in fact readily
explicable. Much of the relevant literature is earlier than
the emergence of human rights norms in the era of the
Charter of the United Nations. Furthermore, the specialist
literature on human rights has a tendency to neglect the
more technical problems. The resolution of the Institute of
International Law adopted in 1985 included the following
provision (art. 4):
The existence of an armed conflict does not entitle a party unilaterally to terminate or to suspend the operation of treaty provisions relating to the protection of the human person, unless the treaty otherwise
provides.100

Article 4 was adopted by 36 votes to none, with 2
abstentions.101
85. The use of the category of human rights protection
may be seen as a natural extension of the status accorded
to treaties of friendship, commerce and navigation and
analogous agreements concerning private rights, including bilateral investment treaties. There is also a close relation to the treaties creating a territorial regime and, in so
doing, setting up standards governing the human rights of
the population as a whole, or a regime for minorities, or a
regime for local autonomy.
95
Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1986, pp. 426–429.
96
A/CN.4/550 and Corr.1–2 (see footnote 19 above), paras. 72–74.
97
Oil Platforms (Islamic Republic of Iran v. United States of
America), Judgment, I.C.J. Reports 2003, p. 161. See also the judgment
in Oil Platforms (Islamic Republic of Iran v. United States of America),
Preliminary Objection, Judgment, I.C.J. Reports 1996, p. 803.
98
Ibid., p. 809, para. 15.
99
See Aust, op. cit., p. 244.
100
Yearbook (see footnote 15 above), p. 280.
101
Ibid., p. 221.

86. The application of human rights treaties in time of
armed conflict is described in the memorandum of the
Secretariat102 as follows:
Although the debate continues as to whether human rights treaties
apply to armed conflict, it is well established that non-derogable provisions of human rights treaties apply during armed conflict. First, the
International Court of Justice stated in its advisory opinion on nuclear
weapons that “the protection of the International Covenant on Civil
and Political Rights does not cease in times of war, except by operation of Article 4 of the Covenant whereby certain provisions may be
derogated from in a time of national emergency”. The nuclear weapons opinion is the closest that the Court has come to examining the
effects of armed conflict on treaties, including significant discussion
of the effect of armed conflict on both human rights and environmental treaties. Second, the International Law Commission stated in its
Commentary on the articles on the responsibility of states for internationally wrongful acts that although the inherent right to self-defence
may justify non-performance of certain treaties, “[a]s to obligations
under international humanitarian law and in relation to non-derogable
human rights provisions, self-defence does not preclude the wrongfulness of conduct”. Finally, commentators are also in agreement that
non-derogable human rights provisions are applicable during armed
conflict. Because non-derogable human rights provisions codify jus
cogens norms, the application of non-derogable human rights provisions during armed conflict can be considered a corollary of the rule
expressed in section 4 above that treaty provisions representing jus
cogens norms, must be honoured notwithstanding the outbreak of
armed conflict.

87. This description illustrates the problems relating
to the applicability of human rights standards in case of
armed conflict.103 The task of the Commission is not to
enter upon such matters of substance but to direct attention to the question of the effects of armed conflict upon
the operation or validity of particular treaties. In this
connection, the test of derogability is not appropriate,
because derogability concerns the operation of the provisions and is not related to the issue of validity or termination. However, the competence to derogate “[i]n time
of war or other public emergency threatening the life of
the nation”104 certainly provides evidence that an armed
conflict as such does not result in suspension or termination. At the end of the day the appropriate criterion is the
intention of the parties. The exercise (or not) of a competence to derogate would not prevent another party to
the treaty asserting that a suspension or termination was
justified ab extra.
(e) Treaties relating to the protection of the environment
88. The Special Rapporteur has decided that the Commission should be asked to examine the candidature of
this category of treaties. Most environmental treaties do
not contain express provisions on their applicability in
case of armed conflict. The subject matter and modalities of treaties for the protection of the environment are
extremely varied.105 The only general principle is that of
the intention of the parties.

102
A/CN.4/550 and Corr.1–2 (see footnote 19 above), para. 32 (footnotes omitted).
103
See Provost, International Human Rights and Humanitarian
Law.
104
Art. 15 of the European Convention on Human Rights.
105
See Sands, Principles of International Environmental Law,
pp. 307–316; Birnie and Boyle, International Law and the Environment,
pp. 148–151; and Mollard Bannelier, La protection de l’environnement
en temps de conflit armé.
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89. The pleadings relating to the ICJ advisory opinion
in Legality of the Threat or Use of Nuclear Weapons106
indicate, quite clearly, that there is no general agreement on the proposition that all environmental treaties
apply both in peace and in time of armed conflict, subject to express provisions indicating the contrary.107 In
all the circumstances the Special Rapporteur does not
consider that there is a strong case for reliance upon
this category of treaties as a guide to the intention of
the parties.
90. In the nuclear weapons advisory opinion ICJ formulated the general legal position in these terms:
The Court recognizes that the environment is under daily threat and
that the use of nuclear weapons could constitute a catastrophe for the
environment. The Court also recognizes that the environment is not an
abstraction but represents the living space, the quality of life and the
very health of human beings, including generations unborn. The existence of the general obligation of States to ensure that activities within
their jurisdiction and control respect the environment of other States or
of areas beyond national control is now part of the corpus of international law relating to the environment.
However, the Court is of the view that the issue is not whether the
treaties relating to the protection of the environment are or are not
applicable during an armed conflict, but rather whether the obligations
stemming from these treaties were intended to be obligations of total
restraint during military conflict.
The Court does not consider that the treaties in question could have
intended to deprive a State of the exercise of its right of self-defence
under international law because of its obligations to protect the environment. Nonetheless, States must take environmental considerations
into account when assessing what is necessary and proportionate in the
pursuit of legitimate military objectives. Respect for the environment
is one of the elements that go to assessing whether an action is in conformity with the principles of necessity and proportionality.
This approach is supported, indeed, by the terms of Principle 24 of
the Rio Declaration, which provides that:
“Warfare is inherently destructive of sustainable development.
States shall therefore respect international law providing protection
for the environment in times of armed conflict and cooperate in its
further development, as necessary.”
The Court notes furthermore that Articles 35, paragraph 3, and 55
of Additional Protocol I provide additional protection for the environment. Taken together, these provisions embody a general obligation
to protect the natural environment against widespread, long-term and
severe environmental damage; the prohibition of methods and means
of warfare which are intended, or may be expected, to cause such damage; and the prohibition of attacks against the natural environment by
way of reprisals.
These are powerful constraints for all the States having subscribed
to these provisions.108

91. These prescriptions are, of course, significant and
they provide general and indirect support for the use of a
presumption that environmental treaties apply in case of
armed conflict. However, as the written submissions in
the advisory opinion proceedings indicate, there was no
consensus on the specific legal question.109
106
Legality of the Threat or Use of Nuclear Weapons, Advisory
Opinion, I.C.J. Reports 1996, p. 226.
107
See A/CN.4/550 and Corr.1–2 (footnote 19 above), paras. 58–63.
108
I.C.J. Reports 1996 (see footnote 106 above), pp. 241–242,
paras. 29–31.
109
See Akande, “Nuclear weapons, unclear law? Deciphering
the Nuclear Weapons advisory opinion of the International Court”,
pp. 183–184.
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(f) Treaties relating to international watercourses and
related installations and facilities
92. Treaties relating to watercourses or rights of navigation are essentially a subset of the category of treaties creating or regulating permanent rights or a permanent regime or
status. It is, nonetheless, convenient to examine this group
separately. A number of authorities recognize this type of
instrument as being unqualified for termination in time of
an armed conflict. Such writers include Tobin,110 McNair,111
Fitzmaurice,112 Rank,113 Chinkin,114 and Delbrück.115
93. The picture is, however, far from simple. The
practice of States has been described as follows by
Fitzmaurice:
Where all the parties to a convention, whatever its nature, are belligerents, the matter falls to be decided in much the same way as if the
convention were a bilateral one. For instance, the class of law-making
treaties, or of conventions intended to create permanent settlements,
such as conventions providing for the free navigation of certain canals
or waterways or for freedom and equality of commerce in colonial
areas, will not be affected by the fact that a war has broken out involving all the parties. Their operation may be partially suspended but they
continue in existence and their operation automatically revives on the
restoration of peace.116

94. The application of treaties concerning the status of
certain waterways may be subject to the exercise of the
inherent right of self-defence recognized in Article 51 of
the Charter of the United Nations.117
95. In any event, the regime of individual straits and
canals is usually dealt with by means of specific provisions. The examples of such treaties include the Convention instituting the Statute of Navigation of the Elbe
(art. 49), the provisions of the Treaty of Versailles relating to the Kiel Canal (part XII, sect. VII), the Convention regarding the Régime of the Straits, the Panama
Canal Treaty118 and the Treaty concerning the permanent neutrality and operation of the Panama Canal.119
There is also the question of the relation of such instruments to the principles of customary law.120 The effects
of an armed conflict on these instruments is governed
primarily by the criterion of intention and, for a number of cogent reasons of policy, the Special Rapporteur
does not intend to encourage the Commission to suggest
detailed studies.
Op. cit., pp. 89–95.
Op. cit., p. 720.
112
Loc. cit., pp. 316–317.
113
Rank, loc. cit., pp. 326–327.
114
Chinkin, “Crisis and the performance of international agreements: the outbreak of war in perspective”, pp. 202–205.
115
Loc. cit., p. 1370.
116
Fitzmaurice, loc. cit., p. 316.
117
See Baxter, The Law of International Waterways with particular
regard to interoceanic canals, p. 205.
118
United Nations, Treaty Series, vol. 1280, No. 21086, p. 3. See
also ILM, vol. XVI, No. 5 (September 1977), p. 1022.
119
United Nations, Treaty Series, vol. 1161, No. 18342, p. 177. See
also ILM (footnote 118 above), p. 1040.
120
See generally Baxter, op. cit., and Chinkin, loc. cit. See also
the PCIJ judgment in S.S. “Wimbledon”, Judgments, 1923, P.C.I.J.,
Series A, No. 1. Further citations may be found in A/CN.4/550 and
Corr.1–2 (see footnote 19 above), paras. 56–57; and in Rank, loc. cit.,
pp. 325–329.
110
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96. Certain multilateral agreements provide expressly
for a right of suspension in time of war. Thus article 15 of
the 1921 Convention and Statute on the Regime of Navigable Waterways of International Concern provides that:
This Statute does not prescribe the rights and duties of belligerents
and neutrals in time of war. The Statute shall, however, continue in
force in time of war so far as such rights and duties permit.

97. The 1997 Convention on the Law of the Nonnavigational Uses of International Watercourses provides
as follows in article 29:
International watercourses and installations in time
of armed conflict
International watercourses and related installations, facilities and
other works shall enjoy the protection accorded by the principles and
rules of international law applicable in international and non-international armed conflict and shall not be used in violation of those principles and rules.

98. There is a certain case for including the present
category in draft article 7, but it is not a very strong
case. In particular, it is not clear that there is a necessary implication from the object and purpose of such
treaties that no effect ensues from an armed conflict,
particularly when this affects the riparian State. The
circumstances of each waterway vary considerably and
much will depend upon the intensity of the armed conflict concerned. It remains for the Commission to decide
on the question of whether this class of treaty should be
accorded a special status.
(g) Multilateral law-making treaties
99. The category of law-making treaties is defined by
McNair as follows:
(i) Multi-partite law-making treaties. By these are meant treaties
which create rules of international law for regulating the future conduct of the parties without creating an international régime, status, or
system. It is believed that these treaties survive a war, whether all the
contracting parties or only some of them are belligerents. The intention
to create permanent law can usually be inferred in the case of these
treaties. Instances are not numerous. The Declaration of Paris of 1856
is one; its content makes it clear that the parties intended it to regulate
their conduct during a war, but it is submitted that the reason why it
continues in existence after a war is that the parties intended by it to
create permanent rules of law. Hague Convention II of 1907 for the
Limitation of the Employment of Force for the Recovery of Contract
Debts and the Peace Pact of Paris of 1928 are also instances of this
type. Conventions creating rules as to nationality, marriage, divorce,
reciprocal enforcement of judgments, &c., would probably belong to
the same category.121

100. The significance of this category is indicated
in several other authorities, including Rousseau,122
Fitzmaurice,123 Starke,124 Delbrück125 and Gialdino.126 The
category is also given prominence in the memorandum by
the Secretariat.127
Op. cit., p. 723.
Rousseau, op. cit., pp. 223–224.
123
Fitzmaurice, loc. cit., pp. 308–309 and 313.
124
Shearer, Starke’s International Law, p. 493.
125
Delbrück, loc. cit, p. 1370.
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Gialdino, op. cit., pp. 225–239.
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A/CN.4/550 and Corr.1–2 (see footnote 19 above), paras. 47–51.
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101. There is a certain amount of State practice relating to multilateral treaties of a technical character arising
from the post-war arrangements resulting from the Second World War. Fitzmaurice, who was part of the Foreign
Office legal department, discusses the way in which the
revival or otherwise of bilateral treaties was dealt with,
which involved a method of notification. Fitzmaurice then
continues:
The merit of a provision of this kind is that it settles beyond possibility
of doubt the position in regard to each bi-lateral treaty which was in
force at the outbreak of war between the former enemy States and any
of the Allied or Associated Powers, which would certainly not be the
case in the absence of such a provision, having regard to the considerable difficulty and confusion which surrounds the subject of the effect
of war on treaties, particularly bi-lateral treaties.
This difficulty also exists in regard to multilateral treaties and conventions, but it is much less serious, as it is usually fairly obvious on the
face of the multilateral treaty or convention concerned what the effect
of the outbreak of war will have been on it. In consequence, and having
regard to the great number of multilateral conventions to which the former enemies and the Allied and Associated Powers were parties (together
with a number of other States, some of them neutral or otherwise not participating in the peace settlement) and of the difficulty that there would
have been in framing detailed provisions about all these conventions, it
was decided to say nothing about them in the Peace Treaties and to leave
the matter to rest on the basic rules of international law governing it. It is,
however, of interest to note that when the subject was under discussion
in the Juridical Commission of the Peace Conference, the view of the
Commission was formally placed on record and inscribed in the minutes
that, in general, multilateral conventions between belligerents, particularly those of a technical character, are not affected by the outbreak of
war as regards their existence and continued validity, although it may
be impossible for the period of the war to apply them as between belligerents, or even in certain cases as between belligerents and neutrals
who may be cut off from each other by the line of war; but that such
conventions are at the most suspended in their operation and automatically revive upon the restoration of peace without the necessity of any
special provision to that effect. The matter is actually not quite so simple
as that, even in relation to multilateral conventions, but at any rate that
was broadly the basis upon which it was decided not to make any express
provision about the matter in the Peace Treaties.128

102. The United States position is described in a letter
dated 29 January 1948 from the State Department Legal
Adviser, Ernest A. Gross:
With respect to multilateral treaties of the type referred to in your letter,
however, this Government considers that, in general, non-political multilateral treaties to which the United States was a party when the United
States became a belligerent in the war, and which this Government has
not since denounced in accordance with the terms thereof, are still in
force in respect of the United States and that the existence of a state
of war between some of the parties to such treaties did not ipso facto
abrogate them, although it is realized that, as a practical matter, certain of the provisions might have been inoperative. The view of this
Government is that the effect of the war on such treaties was only to
terminate or suspend their execution as between opposing belligerents,
and that, in the absence of special reasons for a contrary view, they
remained in force between co-belligerents, between belligerents and
neutral parties, and between neutral parties.
It is considered by this Government that, with the coming into force on
September 15, 1947 of the treaty of peace with Italy, the non-political
multilateral treaties which were in force between the United States and
Italy at the time a state of war commenced between the two countries,
and which neither government has since denounced in accordance with
the terms thereof, are now in force and again in operation as between
the United States and Italy. A similar position has been adopted by
the United States Government regarding Bulgaria, Hungary, and
Rumania.129
128
Fitzmaurice, loc. cit., pp. 308–309. See also Oppenheim, op. cit.,
pp. 308–309.
129
Rank, loc. cit., pp. 343–344.
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103. The British position was reported in a letter from
the Foreign Office dated 7 January 1948 as follows:
I am replying … to your letter … in which you enquired about the legal
status of Multilateral Treaties of a technical or non-political nature,
and whether these treaties are regarded by His Majesty’s Government
in the United Kingdom as having been terminated by war, or merely
suspended.
You will observe that, in the Peace Treaties with Italy, Finland,
Roumania, Bulgaria and Hungary, no mention is made of such treaties, the view being taken at the Peace Conference that no provision
regarding them was necessary, inasmuch as, according to International
Law, such treaties were in principle simply suspended as between the
belligerents for the duration of the war, and revived automatically
with the peace. It is not the view of His Majesty’s Government that
multilateral conventions ipso facto should lapse with the outbreak of
war, and this is particularly true in the case of conventions to which
neutral Powers are parties. Obvious examples of such conventions
are the International Air Navigation Convention of 1919 and various
Postal and Telegraphic Conventions. Indeed, the true legal doctrine
would appear to be that it is only the suspension of normal peaceful
relations between belligerents which renders impossible the fulfilment
of multilateral conventions in so far as concerns them, and operates as
a temporary suspension as between the belligerents of such conventions. In some cases, however, such as the Red Cross Convention, the
multilateral convention is especially designed to deal with the relations of Powers at war, and clearly such a convention would continue
in force and not be suspended.
As regards multilateral conventions to which only the belligerents are
parties, if these are of a non-political and technical nature, the view
upon which His Majesty’s Government would probably act is that they
would be suspended during the war, but would thereafter revive automatically unless specifically terminated. This case, however, has not yet
arisen in practice.130

104. The position of the German,131 Italian,132 and
Swiss133 Governments appears to be essentially similar
in relation to the present subject matter. However, the
State practice is not entirely consistent and further evidence of practice and, especially more current practice,
is needed.
105. The decisions of municipal courts must be
regarded as a problematical source. In the first place,
it is common for decisions to depend upon the explicit
guidance of the executive. Secondly, municipal courts
may rely on policy elements not directly related to the
principles of international law. At the least it can be said
that the municipal jurisprudence is not inimical to the
principle of survival.134 The general principle was supported in the decision of the Scottish Court of Session
in Masinimport v. Scottish Mechanical Light Industries
Limited (1976).135
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(h) Treaties relating to the settlement of disputes between
States by peaceful means, including resort to conciliation, mediation, arbitration and the International
Court of Justice
107. This category is not prominent in the literature and
is probably assumed to be merged to some extent in the
category of multilateral treaties constituting an international regime. Certain writers, however, give explicit recognition of the continuing validity of treaties constituting
machinery for the peaceful settlement of international disputes.136 In accordance with this principle, special agreements concluded before the First World War were acted
upon to effect the arbitrations concerned after the war.
(i) Obligations arising under multilateral conventions
relating to commercial arbitration and the enforcement of awards
108. As a matter of principle and sound policy the
principle of survival must apply to obligations arising
under multilateral conventions concerning arbitration and
the enforcement of awards. In Masinimport v. Scottish
Mechanical Light Industries Limited, the Scottish Court
of Session held that such treaties had survived the Second
World War and were not covered by the 1947 Treaty of
Peace with Roumania.137 The agreements concerned were
the 1923 Protocol on Arbitration Clauses and the 1927
Convention on the Execution of Foreign Arbitral Awards.
The Court classified the instruments as “multipartite lawmaking treaties”.138 In 1971 the Italian Court of Cassation (Joint Session) held that the Protocol on Arbitration
Clauses remained valid in spite of the Italian declaration
of war on France, its operation having only been suspended pending cessation of the state of war.139
109. The recognition of this family of treaties would
seem to be justified and there are also links with other
classes of treaty, including multilateral law-making
treaties.
110. There is a significant analogy with the question of
the effect of an outbreak of hostilities upon a clause providing for arbitration under the rules of the International
Chamber of Commerce (ICC). In the case of Dalmia
Cement Ltd. v. National Bank of Pakistan, the Sole Arbitrator, Pierre Lalive, referring to the hostilities which took
place between India and Pakistan in September 1965,
made the following determination:

106. Although the sources are not all congruent, the
category of law-making treaties can be recommended
for recognition as a class of treaties having the status of
survival. As a matter of principle they should qualify and
there is a not inconsiderable quantity of State practice
favourable to the principle of survival.

... To conclude, there is no doubt in my mind that, when the
Claimant filed with the Court of Arbitration of the ICC a request for
arbitration, there was in existence between the parties a valid and
binding agreement to arbitrate under the ICC Rules, even assuming
that there had been a state of war between India and Pakistan. It is
unnecessary to examine, then, whether submitting to arbitration does
involve “intercourse” with an “enemy” and whether the authorities
quoted to support this contention are relevant only to “English” or local

Ibid., p. 346.
Ibid., pp. 349–354.
132
Ibid., pp. 347–348.
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Guggenheim and others, op. cit., pp. 186–191.
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Rank, loc. cit., pp. 511 and 533; and Verzijl, op. cit., pp. 387–391.
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arbitrations but also to international arbitrations under the ICC Rules. It
would be equally superfluous to discuss the question whether the parties did, or could contemplate, when accepting the arbitration clause,
the possibility that a “state of war” or of an armed conflict short of war
could or would arise between Pakistan and India.
For these Reasons,
The undersigned Arbitrator
Finds that the arbitration proceedings instituted by the Claimant
come within the competence of the Arbitration Court of the International
Chamber of Commerce and that the Arbitrator has jurisdiction to adjudicate upon the dispute in conformity with Article 13 (3) of the Rules of
Conciliation and Arbitration of the ICC.140

(j) Treaties relating to diplomatic relations
111. There is a strong case for placing treaties relating to
diplomatic relations within the class of agreements which
are not necessarily terminated or suspended in case of an
armed conflict. While the experience is not well documented, it is not unusual for embassies to remain open
in time of armed conflict. In any case, the express provisions of the Vienna Convention on Diplomatic Relations
indicate its application in time of armed conflict. Thus
article 24 provides that the archives and documents of the
mission shall be inviolable “at any time”, and this phrase
was added during the United Nations Conference on
Diplomatic Intercourse and Immunities in order to make
clear that inviolability continued in the event of armed
conflict.141 Other provisions include the words “even in
case of armed conflict” (art. 44 on facilities for departure).
Article 45 is of particular interest and provides as follows:

once. But the principle of the inviolability of the persons of diplomatic
agents and the premises of diplomatic missions is one of the very foundations of this long-established régime, to the evolution of which the
traditions of Islam made a substantial contribution. The fundamental
character of the principle of inviolability is, moreover, strongly underlined by the provisions of Articles 44 and 45 of the Convention of 1961
(cf. also Articles 26 and 27 of the Convention of 1963). Even in the
case of armed conflict or in the case of a breach in diplomatic relations
those provisions require that both the inviolability of the members of
a diplomatic mission and of the premises, property and archives of the
mission must be respected by the receiving State.144

113. The Vienna Convention on Diplomatic Relations
was in force for both the Islamic Republic of Iran and the
United States. In any event ICJ made it reasonably clear
that the applicable law included “the applicable rules of
general international law”,145 and that the Convention
constituted a codification of the law.146
(k) Treaties relating to consular relations

If diplomatic relations are broken off between two States, or if a
mission is permanently or temporarily recalled:

114. As in the case of treaties relating to diplomatic
relations, so also in the case of treaties relating to consular relations, there is a strong case for placing such treaties
within the class of agreements which are not necessarily
terminated or suspended in case of an armed conflict. It is
well recognized that consular relations may continue even
in the event of war or severance of diplomatic relations.147
The express provisions of the Vienna Convention on Consular Relations indicate its application in time of armed
conflict. Thus article 26 provides that the facilities to be
granted by the receiving State to members of the consular post, and others, for their departure, shall be granted
“even in case of armed conflict”. And article 27 provides
that the receiving State shall, “even in case of armed conflict”, respect and protect the consular premises.

(a) the receiving State must, even in case of armed conflict, respect
and protect the premises of the mission, together with its property and
archives;

115. The principle of survival is recognized by Chinkin148
and also in the memorandum of the Secretariat.149

(b) the sending State may entrust the custody of the premises of the
mission, together with its property and archives, to a third State acceptable to the receiving State;
(c) the sending State may entrust the protection of its interests and
those of its nationals to a third State acceptable to the receiving State.

112. The principle of survival is recognized by Chinkin142
and in the memorandum by the Secretariat.143 The specific
character of the regime reflected in the Vienna Convention on Diplomatic Relations was described in emphatic
terms by ICJ in the case concerning United States Diplomatic and Consular Staff in Tehran. In the words of the
Court:
The rules of diplomatic law, in short, constitute a self-contained
régime which, on the one hand, lays down the receiving State’s obligations regarding the facilities, privileges and immunities to be accorded
to diplomatic missions and, on the other, foresees their possible abuse
by members of the mission and specifies the means at the disposal of
the receiving State to counter any such abuse. These means are, by
their nature, entirely efficacious, for unless the sending State recalls the
member of the mission objected to forthwith, the prospect of the almost
immediate loss of his privileges and immunities, because of the withdrawal by the receiving State of his recognition as a member of the mission, will in practice compel that person, in his own interest, to depart at
Ibid., vol. 67, award of 18 December 1976, p. 629.
See Denza, Diplomatic Law, p. 160.
142
Loc. cit., pp. 194–195.
143
A/CN.4/550 and Corr.1–2 (see footnote 19 above), para. 36.
140
141

116. In the judgment in the case concerning United
States Diplomatic and Consular Staff in Tehran, ICJ gave
emphasis to the special character of the two Vienna Conventions of 1961 and 1963 (see paragraph 112 above).
117. The Vienna Convention on Consular Relations
was in force for both the Islamic Republic of Iran and
the United States. Moreover, ICJ recognized that the Convention constituted a codification of the law and made
it reasonably clear that the applicable law included “the
applicable rules of general international law”.150
118. The practice of States relating to the consular provisions in bilateral treaties is not very coherent.151 More
information, and particularly upon recent practice, is
needed.
144
United States Diplomatic and Consular Staff in Tehran, Judgment, I.C.J. Reports 1980, p. 40, para. 86.
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Ibid., p. 41, para. 90.
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Ibid., p. 24, para. 45; and (in the dispositif), p. 44, para. 95.
147
See Lee, Consular Law and Practice, p. 111.
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Loc. cit., pp. 194–195.
149
A/CN.4/550 and Corr.1–2 (see footnote 19 above), para. 36.
150
I.C.J. Reports 1980 (see footnote 144 above), p. 41, para. 90.
151
See Rank, loc. cit., pp. 341–355; and McIntyre, op. cit.,
pp. 199–207.

Effects of armed conflicts on treaties

Draft article 8. Mode of suspension or termination
In case of an armed conflict the mode of suspension
or termination shall be the same as in those forms of
suspension or termination included in the provisions
of articles 42 to 45 of the Vienna Convention on the
Law of Treaties.
Comment
119. The point in play here stems from the consideration that suspension or termination does not take place
ipso facto and by operation of law. Accordingly, the question of form needs to be addressed. It is to be noted that
this provision does not propose the application of articles 42–45 of the 1969 Vienna Convention as such (see
article 73).

consists of a reservation of the legal effects of binding
decisions of the Security Council under Chapter VII of the
Charter of the United Nations.
123. A separate consideration is the legislative policy to
avoid trenching upon questions of the legality of the use
or threat of force and the application of the provisions of
the Charter of the United Nations. The resolution of the
Institute of International Law, adopted in 1985, included
the following provisions:
Article 7
A State exercising its rights of individual or collective self-defence
in accordance with the Charter of the United Nations is entitled to
suspend in whole or in part the operation of a treaty incompatible
with the exercise of that right, subject to any consequences resulting
from a later determination by the Security Council of that State as an
aggressor.

Draft article 9. The resumption of suspended treaties
1. The operation of a treaty suspended as a consequence of an armed conflict shall be resumed provided
that this is determined in accordance with the intention of the parties at the time the treaty was concluded.
2. The intention of the parties to a treaty, the operation of which has been suspended as a consequence of
an armed conflict, concerning the susceptibility of the
treaty to resumption of operation shall be determined
in accordance:
(a) With the provisions of articles 31 and 32 of the
Vienna Convention on the Law of Treaties;
(b) With the nature and extent of the armed
conflict in question.
Comment
120. Draft article 9 constitutes the further development
of draft article 4, which lays down the general criterion of
intention.
121. The 1969 Vienna Convention provides rules on the
interpretation of treaties, both bilateral and multilateral
(see paragraph 53 above). Draft article 9, paragraph 2 (b),
is intended to incorporate the substance of draft article 2,
paragraph 1 (b).
Draft article 10. Legality of the conduct of the parties
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Article 8
A State complying with a resolution by the Security Council of the
United Nations concerning action with respect to threats to the peace,
breaches of the peace or acts of aggression shall either terminate or
suspend the operation of a treaty which would be incompatible with
such resolution.
Article 9
A State committing aggression within the meaning of the Charter
of the United Nations and Resolution 3314 (XXIX) of the General
Assembly of the United Nations shall not terminate or suspend the
operation of a treaty if the effect would be to benefit that State.152

Draft article 11. Decisions of the Security Council
These articles are without prejudice to the legal
effects of decisions of the Security Council in accordance with the provisions of Chapter VII of the Charter
of the United Nations.
Comment
124. The proviso is not strictly necessary but is nonetheless useful in an expository draft. It may be recalled
that article 75 of the 1969 Vienna Convention provides
as follows:
Case of an aggressor State
The provisions of the present Convention are without prejudice to
any obligation in relation to a treaty which may arise for an aggressor
State in consequence of measures taken in conformity with the Charter
of the United Nations with reference to that State’s aggression.

The incidence of the termination or suspension of
a treaty shall not be affected by the legality of the
conduct of the parties to the armed conflict according either to the principles of general international
law or the provisions of the Charter of the United
Nations.

The present draft articles are without prejudice to
the status of third States as neutrals in relation to an
armed conflict.

Comment

Comment

122. There is an important point of policy and legal
security involved. In the absence of an authoritative basis
for a determination of an illegality, the unilateral assertion
of illegality would be self-serving and inimical to stability of relations. In any event the following draft article

125. This proviso is not strictly necessary but has a
pragmatic purpose.

Draft article 12. Status of third States as neutrals

152

Yearbook (see footnote 15 above), pp. 280 and 282.
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Draft article 13. Cases of termination or suspension
The present draft articles are without prejudice to
the termination or suspension of treaties as a consequence of:
(a) The agreement of the parties; or
(b) A material breach; or
(c) Supervening impossibility of performance; or
(d) A fundamental change of circumstances.
Comment
126. Once again it can be said that such a reservation
states the obvious. However, it is believed that the clarification has some significance.

Draft article 14. The revival of terminated
or suspended treaties
The present draft articles are without prejudice to
the competence of parties to an armed conflict to regulate the question of the maintenance in force or revival
of treaties, suspended or terminated as a result of the
armed conflict, on the basis of agreement.
Comment
127. This reservation has the specific purpose of dealing with the situation in which the status of “pre-war”
agreements is ambiguous and it is necessary to make
an overall assessment of the treaty picture. Such an
assessment may, in practice, involve the revival of treaties the status of which was ambiguous or which had
been treated as though terminated by one or both of
the parties.

Effects of armed conflicts on treaties
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Annex
TEXT OF DRAFT ARTICLES
Draft article 1. Scope
The present draft articles apply to the effects of an
armed conflict in respect of treaties between States.
Draft article 2. Use of terms
For the purposes of the present draft articles:
(a) “Treaty” means an international agreement concluded between States in written form and governed by
international law, whether embodied in a single instrument or in two or more related instruments, and whatever
its particular designation;
(b) “Armed conflict” means a state of war or a conflict which involves armed operations which by their
nature or extent are likely to affect the operation of
treaties between States parties to the armed conflict or
between States parties to the armed conflict and third
States, regardless of a formal declaration of war or other
declaration by any or all of the parties to the armed
conflict.
Draft article 3. Ipso facto termination or suspension
The outbreak of an armed conflict does not ipso facto
terminate or suspend the operation of treaties as:
(a) Between the parties to the armed conflict;
(b) Between one or more parties to the armed conflict
and a third State.
Draft article 4. The indicia of susceptibility to termination
or suspension of treaties in case of an armed conflict
1. The susceptibility to termination or suspension
of treaties in case of an armed conflict is determined in
accordance with the intention of the parties at the time the
treaty was concluded.
2. The intention of the parties to a treaty relating to
its susceptibility to termination or suspension shall be
determined in accordance:
(a) With the provisions of articles 31 and 32 of the
Vienna Convention on the Law of Treaties; and
(b) The nature and extent of the armed conflict in
question.
Draft article 5. Express provisions on the operation
of treaties
1. Treaties applicable to situations of armed conflict
in accordance with their express provisions are operative
in case of an armed conflict, without prejudice to the conclusion of lawful agreements between the parties to the

armed conflict involving suspension or waiver of the relevant treaties.
2. The outbreak of an armed conflict does not affect
the competence of the parties to the armed conflict to conclude treaties in accordance with the Vienna Convention
on the Law of Treaties.
Draft article 6. Treaties relating to the occasion for
resort to armed conflict
A treaty, the status or interpretation of which is the subject matter of the issue which was the occasion for resort
to armed conflict, is presumed not to be terminated by
operation of law, but the presumption will be rendered
inoperable by evidence of a contrary intention of the
Contracting Parties.
Draft article 7. The operation of treaties on the basis of
necessary implication from their object and purpose
1. In the case of treaties the object and purpose of
which involve the necessary implication that they continue in operation during an armed conflict, the incidence of an armed conflict will not as such inhibit their
operation.
2. Treaties of this character include the following:
(a) Treaties expressly applicable in case of an armed
conflict;
(b) Treaties declaring, creating, or regulating permanent rights or a permanent regime or status;
(c) Treaties of friendship, commerce and navigation
and analogous agreements concerning private rights;
(d) Treaties for the protection of human rights;
(e) Treaties relating to the protection of the
environment;
(f) Treaties relating to international watercourses and
related installations and facilities;
(g) Multilateral law-making treaties;
(h) Treaties relating to the settlement of disputes
between States by peaceful means, including resort to
conciliation, mediation, arbitration and the International
Court of Justice;
(i) Obligations arising under multilateral conventions
relating to commercial arbitration and the enforcement of
awards;
(j) Treaties relating to diplomatic relations;
(k) Treaties relating to consular relations.
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Draft article 8. Mode of suspension or termination

Draft article 11. Decisions of the Security Council

In case of an armed conflict the mode of suspension
or termination shall be the same as in those forms of suspension or termination included in the provisions of articles 42 to 45 of the Vienna Convention on the Law of
Treaties.

These articles are without prejudice to the legal effects
of decisions of the Security Council in accordance with
the provisions of Chapter VII of the Charter of the United
Nations.
Draft article 12. Status of third States as neutrals

Draft article 9. The resumption of suspended treaties
1. The operation of a treaty suspended as a consequence of an armed conflict shall be resumed provided
that this is determined in accordance with the intention of
the parties at the time the treaty was concluded.
2. The intention of the parties to a treaty, the operation of which has been suspended as a consequence of
an armed conflict, concerning the susceptibility of the
treaty to resumption of operation shall be determined in
accordance:
(a) With the provisions of articles 31 and 32 of the
Vienna Convention on the Law of Treaties; and
(b) With the nature and extent of the armed conflict in
question.

The present draft articles are without prejudice to the
status of third States as neutrals in relation to an armed
conflict.
Draft article 13. Cases of termination or suspension
The present draft articles are without prejudice to the
termination or suspension of treaties as a consequence of:
(a) The agreement of the parties; or
(b) A material breach; or
(c) Supervening impossibility of performance; or
(d) A fundamental change of circumstances.

Draft article 10. Legality of the conduct of the parties

Draft article 14. The revival of terminated or
suspended treaties

The incidence of the termination or suspension of a
treaty shall not be affected by the legality of the conduct
of the parties to the armed conflict according either to the
principles of general international law or the provisions of
the Charter of the United Nations.

The present draft articles are without prejudice to the
competence of parties to an armed conflict to regulate the
question of the maintenance in force or revival of treaties,
suspended or terminated as a result of the armed conflict,
on the basis of agreement.
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