
177. In the report to the General Assembly on the work 
-

posed to the General Assembly that the law of unilateral 
acts of States should be included as a topic appropriate 

national law.485

-
tion 51/160 of 16 December 1996, invited the Commis-
sion inter alia to further examine the topic “Unilateral 

179. At its forty-ninth session, in 1997, the Commission 

to the Commission on the admissibility and facility of a 
study on the topic, its possible scope and content and an 
outline for a study on the topic. At the same session, the 
Commission considered and endorsed the report of the 

486

180. Also at its forty-ninth session, the Commission 
-

teur on the topic.487

resolution 52/156 of 15 December 1997, endorsed the 
Commission’s decision to include the topic in its work 

had before it and considered the Special Rapporteur’s 
488 As a result of its discussion, the 

unilateral acts of States.

on issues related to the scope of the topic, its approach, 

the Special Rapporteur. At the same session, the Commis-

Group.489

had before it and considered the Special Rapporteur’s sec-
ond report on the topic.490 As a result of its discussion, the 

485 , vol. II (Part Two), document A/51/10, 
para. 248 and Annex II.

486 , vol. II (Part Two), paras. 194, 196 and 210.
487 , paras. 212 and 234.
488 , vol. II (Part One), document A/CN.4/486.
489 , vol. II (Part Two), paras. 192–201.
490 , vol. II (Part One), document A/CN.4/500 and 

Add.1.

unilateral acts of States.

on issues related to: (a) the basic elements of a workable 

b

( ) the direction that the work of the Special Rapporteur 
should take in the future. In connection with point (b) 

-
tionnaire to be sent to States by the Secretariat in consul-

-
eral acts as well as their position on certain aspects of the 
Commission’s study of the topic.

-
sion considered the third report of the Special Rapporteur 
on the topic,491

from States492 to the questionnaire on the topic circulated 
on 30 September 1999. The Commission decided to refer 

considered the fourth report of the Special Rapporteur493 

-
sion requested that a questionnaire be circulated to Gov-

unilateral acts.494

495 
as well as the text of the replies received from States496 

2001.497 The Commission also established an open-ended 

considered the sixth report of the Special Rapporteur.498

491 Yearbook … 2000, vol. II (Part One), document A/CN.4/505.
492 , document A/CN.4/511.
493 , vol. II (Part One), document A/CN.4/519.
494  , vol. II (Part Two), paras. 29 and 254. The text of the ques-

tionnaire is available at  
.htm.

495 Yearbook … 2002, vol. II (Part One), document A/CN.4/525 and 
Add.1, Corr.1, Corr.2 and Add.2.

496  , document A/CN.4/524.
497 See footnote 494 above.
498 Yearbook … 2003, vol. II (Part One), document A/CN.4/534.



190. The Commission established an open-ended Work-

191. At the same session, the Commission considered 
and adopted the recommendations contained in Parts 1 

topic and the method of work.499

192. At the present session, the Commission had 
before it the seventh report of the Special Rapporteur (A/
CN.4/542), which it considered at its 2811th to 2813th 

14 and 16 July 2004.

1. INTRODUCTION BY THE SPECIAL RAPPORTEUR 
OF HIS SEVENTH REPORT

193. The Special Rapporteur indicated that, in accord-
ance with the recommendations made by the Commission 
in 2003 (particularly recommendation No. 4),500 the sev-
enth report related to the practice of States in respect of 
unilateral acts and took account of the need to identify the 

-

work on the report, which was based on material from 

-
-

ments of Governments in the Sixth Committee had also 
been taken into account. However, few Governments 
had replied to the questionnaire that had been addressed 
to them.501

194. The report, which dealt with acts and declarations 

the Commission deemed that necessary.

-
cation of acts and declarations, the Special Rapporteur 

-

unilateral acts formed the subject of a separate section, 
which consisted of a brief analysis of silence, consent and 
estoppel and their relationship with unilateral acts and 
described the practice of some international courts.

499 Yearbook … 2003, vol. II (Part Two), pp. 57–58, paras. 304–308.
500  , paras. 306 and 308.
501  See footnotes 494 and 496 above.

-
tions or other entities. Several examples of such decla-

Canal—were cited, on the basis of which it was estab-
lished that a promise constitutes a unilateral expression of 

and purpose. Such declarations could cover a vast array of 

adverse effect on third States. Promises that do not create 
-

from the study.

198. Some promises elicit a reaction on the part of 
States that consider themselves affected. Such a reaction 

this raises the question whether they constitute unilateral 
acts .

199. Certain declarations that may be of interest to the 
Commission have been made in the context of disarma-

-

-

their consequences.

-

manifestation of the will of a subject of international law, 
whereby that subject took note of a certain situation and 

-

or implicit, oral or written declaration (or even by acts 
), affects the 

-

as the jurisprudence shows (case of 
 et al. v. Chile).502

-

502 See J. B. Moore, 

IV, p. 4332. See 
Repertory of Interna

, vol. I (1794–1918), Dordrecht, Martinus 
Nijhoff/Kluwer, 1989, p. 54.
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continuation or non-continuation of diplomatic relations 
and the withdrawal of ambassadors are factors in the prac-

203. The report also dealt with formal declarations or 

territories whose status was disputed (Turkish Republic 

state of war.

205. The jurisprudence of international courts leads to 
the conclusion that a State may not be presumed to have 

-
cient for a waiver to produce effects (ICJ, 

503). In order for a waiver to be acceptable, it 
must be the result of unequivocal acts (PCIJ, 

 case504).

the protest relates or that it does not accept the situation 
that such acts have created or threatened to create. Protest 

except in the case of serious breaches of international 

international law. The report cites several examples of 
protests, some of which relate to the existence of a territo-
rial or other dispute between States.

those of unilateral acts. Such conduct may result in rec-

another State or even waiver.

208. The report also considered silence and estoppel, 
which are closely linked to unilateral acts, despite the fact 

209. The report’s conclusions aimed to facilitate the 
-

2. SUMMARY OF THE DEBATE

210. Several members expressed their satisfaction with 
the seventh report and the wealth of practice it described. 

503 
, 

p. 176.
504 

, p. 96.

requested the Special Rapporteur to devote the seventh 
report to State practice. However, the concept of a uni-

Moreover, some members and some States had stated in 
the Sixth Committee that they were not convinced that 
the topic should be the subject of draft articles. One point 
of view was that the Commission should select certain 

practice and the applicable law.

to problems and that the term used by the author State 
to qualify its conduct should not be taken into account. 

States or Governments should be excluded from the study 
because it was not to be assumed that the General Assem-

unilateral acts. In this context it was pointed out that rec-

-

 
the study.

 one or more other States should be adopted as a 

-

 case505 was an isolated case.

213. It was also stated that the Special Rapporteur had 

wonder whether the Commission had reached a stalemate. 
It would probably have been better not to have made the 

acts on the same basis as treaties.

-
tion was used could be called into question, particularly 
the Special Rapporteur’s tendency to present as unilateral 
acts
similar to those of unilateral acts.

full of examples of and  situations taken 
from practice (some of which were not really relevant), 

did not provide an answer to the question asked in the 
-

sons were for the unilateral act or conduct of the State.506 
The other questions in the recommendation, namely, what 
the criteria for the validity of the express or implied com-
mitment of the State were, and in which circumstances and  
under which conditions a unilateral commitment could be 

information and an in-depth analysis were needed to be 

505 v.
, p. 457.

506  See footnote 500 above.



able to answer those questions, even where there was not 

)507 showed that the question of the competence 

was complex.

216. Other members also questioned whether some of 
the many cases of which examples had been provided did 
not constitute political acts. In that respect, it was admit-

-
teria and this would be one of the tasks of the Commission. 

-
tion 1, namely, the intention of the State which purports to 

law, was subjective in nature. How could that intention be 

acts or declarations of a political nature which were not 

-
tive interpretation should be taken into consideration. It 

(some writers considered that they were not a 
source of law insofar as there was always acceptance on the 

study or an expository study warranted consideration. As 
to the criteria for the validity of unilateral acts or the condi-

relevant or satisfactory, since, for example, the concepts 
of or reciprocity would not play the same 

-

-

procedures used by States in their conduct towards other 
States. Acts meant conduct and conduct includes silence 
and acquiescence. Conduct can also be intended to cre-

-

possible approach would be to look for relevant criteria. 
In that connection, silence and estoppel, which had been 

Maine case,508 should be taken into account.

218. It was also recalled that the jurisprudence of the 
ICJ, both in the  and

 cases, placed consid-
erable emphasis on the intention of the author State of dec-

507 
v. 
, p. 595.

508 
, p. 246.

509  See footnote 505 above.
510 

, p. 554.

be denied that unilateral acts existed and could create an 
entire bilateral or multilateral system of relations whose 
mechanism was not always clear or even evident. The 

referred to by the Special Rapporteur should be reconsid-

would depend on the assessment of State practice and the 
conclusions to be drawn therefrom. In the absence of a 

-

219. The Special Rapporteur’s preliminary conclusions 
contained some useful pointers, but a fuller analysis had 

-

established by the 1969 Vienna Convention.

220. It was also noted that some matters of substance 
had been raised in the presentation of practice, such as 
the question whether conditionality was compatible 
with a unilateral act . Conditionality could 

-
tion of a unilateral act. The purpose of the act also had 
to be taken into consideration, since it was indicative of 

-
-

mine whether it was autonomous and that, in turn, was 

equivalent to article 18 of the 1969 Vienna Convention in 
order to ensure a balance between freedom of action and 
the security of inter-State relations. Other aspects, such as 
the withdrawal of a unilateral act, possibly subject to the 

221. The autonomy of a unilateral act thus precluded 
any act undertaken in the framework of conventional or 
joint relations or connected with customary or institutional 

international law depended on criteria such as the inten-
tion of the author State and the status of the addressee as 
a subject of international law and the modalities whereby 
and the framework within which the act was formulated.

-
tained a wealth of examples and constituted an unavoid-
able reference source, it was still necessary to explore the 
reactions prompted by such acts, particularly promises, 
and especially in the case when they had not been hon-
oured. Could the international responsibility of the author 

such acts (
 case511 or 

511  
v.

, p. 392 and 
, p. 14.
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 case512 -

-
513

on the basis of a treaty (for example, the United Nations 
Convention on the Law of the Sea), they were still, in cer-
tain cases, a source of international law. A comprehensive 

applicable to them.

223. In that respect, it would be necessary to consider 
unilateral acts , i.e. those which purported to 

-

by the Special Rapporteur, but it would be advisable to 
determine how best to pursue the study of unilateral acts.

224. It was also noted that the criterion for unilateral 
-

of States, whether or not they were autonomous, since all 
-

ably from one act to another.

225. The opinion was expressed that a distinction should 

 list of sub-principles, 
which should be studied separately, would be more useful.

226. The Commission should also reassure States about 

that connection, a State’s intention to enter into a unilat-
eral commitment at the international level had to be abso-

-
table to exclude a priori unilateral acts adopted within the 

-

228. The revocability of a unilateral act should also be 
examined in detail. By its very nature, a unilateral act was 
said to be freely revocable unless it explicitly excluded 
revocation or, before the act was revoked, it became a 

-

229. Other questions, such as that of the bodies which 
had the power to bind States by unilateral acts or that of 

be settled by reference to the 1969 Vienna Convention.

230. The opinion had been expressed that several dec-
larations mentioned as examples in the report consti- 
tuted only political declarations which did not purport to 

512 See footnote 510 above.
513  See 

No. IV (United Nations publication, Sales No. E.95.V.10), pp. 147–149.

-
macy and inter-State relations.

231. The description of State practice in the report 

applicable to all the different types of acts mentioned. 
-

acts. The Commission should therefore analyse those acts 
one by one and draw separate conclusions, due account 

232. It was unclear to what extent it would be possible 

Commission should be extremely cautious in formulat-

point of view, unilateral acts did not constitute an institu-
-
-

mulation of the relevant concepts. It was precisely those 

acts, each of which was separate and independent.

233. Some members expressed the opinion that some 

those entities were not States. The view was expressed 
that some of the cases referred to in the report in relation 
to Taiwan as a subject of international law were not in 

of 25 October 1971 and should therefore not have been 
included.

234. It was also pointed out that it was not entirely 
correct to say that the solemn declarations made before 

, more-

in order to determine whether the intention had been to 

 and , had to be taken into account, as the 
 cases514 had shown. The report provided 

next to no information on that subject. In addition, the 
-

ries and a priori contained no indications of how it should 

-
ries at once (for example, a promise to repay a debt could 

-
tion did not lead to constructive conclusions. A distinction 
should also be drawn between acts by which States com-
mitted themselves of their own volition and conduct by 

be considered.

514 See footnote 505 above.



235. An analysis of context, which was essential to an 

-

information on the author of the act, its form, objective, 
purpose and motives, the reactions of third parties, pos-

implementation. The purpose of the table would be to 
identify rules that were common to the acts studied. As 
to the autonomy of unilateral acts, it had been pointed out 

-
ples. Some members pointed out that autonomy was a 
controversial element that should be excluded from the 

-

critical evaluation of practice.

-
tinue its work on the basis of the recommendations made 
the previous year and to focus on the direction of future 
work. In addition, State practice should continue to be 
collected and analysed, with an emphasis, inter alia, on 
the criteria for the validity of the State’s commitment and 
the circumstances under which such commitments could 

select and analyse in depth salient examples of unilateral 

3. SPECIAL RAPPORTEUR’S CONCLUDING REMARKS

238. At the end of the discussion, the Special Rap-
porteur pointed out that the seventh report was only an 
initial overview of the relevant State practice which was 
to be expanded upon by a study of the way certain acts 

239. The evolution, lifespan and validity of such acts 
could be dealt with in the next report, which would have 
to attempt to reply to the questions raised in recommen-

session.515

-
-

ment of rules applicable to unilateral acts. Irrespective of 

in international relations.

240. In order to settle the question of the nature of a 
declaration, act or conduct of a State and whether such 

itself must be determined. That called for an interpretation 
based on restrictive criteria.

515  See footnote 500 above.

241. Whether they were considered sources of interna-
-

eral acts were nonetheless a form of creation 
of international law. A unilateral act was part of a bilateral 
or multilateral relationship even if that relationship could 

the study of conditional unilateral acts and their various 

243. As to the direction of future work, a more in-depth 

-
ers (author, form, subject, reaction, subsequent evolu-

be derived primarily from court decisions and arbitral 
awards.

244. The next report would take account of the conclu-
sions or recommendations to be formulated by the work-

4. CONCLUSIONS OF THE WORKING GROUP

-

unilateral acts of States, chaired by Mr. Alain Pellet. The 

-

-
mit the use of uniform analytical tools.516 The members 

These studies should be transmitted to the Special Rap-
porteur before 30 November 2004. It was decided that the 
synthesis, on the basis of these studies exclusively, would 
be entrusted to the Special Rapporteur, who would take 
them into consideration in order to draw the relevant con-

516
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