
decided to include the topic “Shared natural resources” in 

as Special Rapporteur.489 -

prepared in 2000.490 The Special Rapporteur indicated his 
-

491

sessions, the Commission received and considered three 
reports from the Special Rapporteur.492

2004, chaired by the Special Rapporteur, to assist in fur-

other, in 2005, chaired by Mr. Enrique Candioti, to review 
and revise the 25 draft articles on the law of transboundary 
aquifers proposed by the Special Rapporteur in his third 

70. At the present session, the Commission decided, 

draft articles submitted by the Special Rapporteur in his 

 
in its annex 19 revised draft articles.

71. The Commission, at its 2878th and 2879th meet-

72. The Commission considered the report of the Draft-

489 Yearbook … 2002, vol. II (Part Two), p. 100, paras. 518–519. The 
-

ber 2002, took note of the Commission’s decision to include the topic 

490 Yearbook … 2000, vol. II (Part Two), annex, p. 141–142.
491 Yearbook … 2002, vol. II (Part Two), pp. 100–102, para. 520.
492 Preliminary report: Yearbook … 2003, vol. II (Part One), docu-

, vol. II 
Year

, vol. II (Part One), document A/CN.4/551 and Add.1.

-
mission decided, in accordance with articles 16 to 21 of 
its Statute, to transmit the draft articles (see section C 

for comments and observations, with the request that 
such comments and observations be submitted to the 
Secretary-General by 1 January 2008.

-
mission expressed its deep appreciation for the outstand-

resources under the Chairpersonship of Mr. Enrique 
-

UNESCO, FAO, UNECE and the IAH.

1. TEXT OF THE DRAFT ARTICLES

75. The text of the draft articles adopted by the Com-
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2. TEXT OF THE DRAFT ARTICLES WITH 
COMMENTARIES THERETO

76. The text of the draft articles on the law of trans-
boundary aquifers with commentaries thereto as adopted 

-
sion, is reproduced below.

Law Commission decided on the inclusion in the pro-

on the other.

(2) The Special Rapporteur of the topic considered that 

waters493 and also that it would complicate the work if 
the Commission was to deal with three different resources 

different resources, in particular between non-renewable 

-

 

 

member held the view that the decision would have to be 
taken whether to proceed further with respect to oil and 

the form of draft articles. Consistent with the practice of 
the Commission, the term “draft articles” has been used 

493 1997 Watercourses Convention.

whether it should be a convention or otherwise. The ques-

is of course a matter that is of relevance to the formula-
tion of the text of draft articles, and should be addressed 
in due course, while focus has been on the substance at 

the Sixth Committee. The draft articles presented thus do 

form. If a decision is taken to proceed with a convention, 
-
-

with non-parties.

(4) The Commission considered the question of whether 
it would be necessary to structure the draft articles in such 

 other 
 

non-aquifer States. It was decided that, in order to be 
effective, some draft articles would have to impose obli-

these conclusions, the Commission stressed the need to 
protect the transboundary aquifer or aquifer system.

-
-

ers contend that the Convention was a failure because it 

into force. There are, of course, differences between these 
two resources. However, there are many more similari-

these resources. It is true that the Convention has not yet 
come into force.494 However, it is a framework conven-

such authority when it referred to the 1997 Watercourses 

 case.495 Many substantive provisions of the 2000 
Revised Protocol on Shared Watercourses in the South-
ern African Development Community (SADC) reproduce 
almost word for word the provisions of the 1997 Water-

496 

 
ments which provide useful inputs to the current work. 

494 -

South Africa, Sweden and the Syrian Arab Republic.
495  (see footnote 363 above), 

para. 85.
496

 



Those instruments are compiled by FAO in association 
with UNESCO,497 and relevant parts are reproduced in 
the addendum to the third report of the Special Rappor-
teur.498 It has been ascertained that almost all States with 

in one way or another in the topic. Substantial State prac-

from various States, the UNESCO International Hydro-
-

of international experts, international and national insti-

-
tion of American States (OAS), IUCN, the International 
Groundwater Resources Assessment Centre (IGRAC) 
and UNECE, to which the Special Rapporteur and the 

PART I

INTRODUCTION

(a

(b

(c

Commentary

(1) Draft article 1 provides the scope to which the pre-

consistently used in the Commission and in the United 
Nations General Assembly. While it is perfectly appropri-

that constitutes a unitary whole and could be extracted 

present draft articles the technical term “aquifer” is opted 

and administrators. An aquifer is often hydraulically con-
nected to one or more other aquifers. In such a case, these 

them. This series of two or more aquifers is termed an 
“aquifer system”. In the draft articles, “an aquifer” and 

497 S. Burchi and K. Mechlem, 
, Rome, FAO/

UNESCO, 2005.
498 See footnote 492 above. 

present draft articles will apply only to transboundary aqui-
fers. Domestic aquifers are excluded from the scope. If the 
domestic aquifers are connected to international water-

present draft articles. On the other hand, all transbounda-

not to international watercourses. Those transboundary 
aquifers that are hydraulically connected to international 

Convention in accordance with its article 2 (a) and also by 
the present draft articles. The dual application of the pro-

-
essary to address such situation. However, in order not to 

between the 1997 Watercourses Convention and the pre-
sent draft articles is not dealt with for the moment.

a) to ( ), 

article 1 of the 1997 Watercourses Convention are (a) 
the uses of the resources and (b) measures of protection, 

resources. They are substantially reproduced in para-
a) and ( ) of this draft article.

a

the mode of uses. It is noted that the 1997 Watercourses 
Convention adopts the phrase “international watercourses 
and of their waters” to indicate that the articles apply both 
to the watercourse itself (channel or system of surface 

that there may be any difference between the two. Such a 

and waters contained therein.

), “measures for the protection, 
…” was considered more appropriate than “measures of 
protection, …” in the comparable provision of the 1997 
Watercourses Convention, and also the phrase “related to 
the uses of” found in the Convention was deleted to widen 
the scope of the present draft articles. The “measures” are 
meant to embrace not only those to be taken to deal with 

-

of transboundary aquifers.

-
b

activities that have or are likely to have an impact upon 
those aquifers and aquifer systems”. In the case of aqui-

Such activities are those that are carried out above or 



around aquifers and cause some adverse effects on them. 

pesticides may pollute waters in the aquifer. Construction 

be a causal link between the activities and their effects. 
The term “impact” is often used to express such adverse 

instance “impact assessment”.

(7) “Impact” is broader than the concept of “harm” or 

effect. However, the term “impact” may be understood 

b). 
b), “impact” 

adverse effect, while the threshold of such an effect is not 

to later substantive draft articles such as draft articles 6 
and 10. Impact upon aquifers would include deterioration 
of water quality, reduction of water quantity and adverse 

of whether an “impact” occurred, as well as the type of 
impact and the extent of the impact, must be based on 
measurements prepared prior to the impact and then com-
pared to measurements after the impact. The measure-
ments prepared prior to the impact provide a baseline or 

-
quent measurements.

(a

(b

(c

(d

(e

(f

(g

Commentary

499

a) offers the precise description 
of the two elements of which an aquifer consists. One 

functions as a container for waters. The other element is 
the waters stored therein which are extractable.

-

unsaturated parts of the formation. In other words, “water-
-

-

All the aquifers are underlain by less permeable layers 
which serve, so to speak, as the bottom of the container. 
Some aquifers are also upper-lain by less permeable lay-
ers. The waters stored in such aquifers are termed as 

499

-

-
ter” ( , No. L 327, 22 December 
2000, p. 6).

UNCC, report and recommendations made by the Panel of Com-

-

-

(footnote 497 above), p. 537).
 

Berlin Rules on Water Resources of 2004: “ ‘Aquifer’ means a sub-

-
 (see 

footnote 331 above), p. 9).
a) of Council Directive 80/68/EEC of  

, No. L 20,  
a) of Council Directive 91/676/EEC 

-
,  

Protocol on Water and Health to the 1992 Convention on the Protec-

-

-

-
lin Rules on Water Resources : “ ‘Groundwater’ means water beneath 

-



than atmospheric pressure.

-
mation, as only those waters are extractable. The waters 

-
-

fer, are kept in pores and mixed with air and in the form 
of vapour and cannot be extracted. They are like shale 
oil. It is, of course, theoretically possible to separate such 
waters from air and soil but it is not technically or eco-
nomically possible to do so at present. The question was 
raised whether the draft articles should also apply to the 

While it is obvious that States are not concerned with an 

(4) An “aquifer system” consists of two or more aqui-
fers that are hydraulically connected to each other. These 

-
tally as well. “Hydraulically connected” refers to a physi-
cal relationship between two or more aquifers whereby 

water to the other aquifers and . The quantity 
-

 quantity of waters 
may not translate to a true hydraulic connection. The 

-
fer to have an effect on the quantity and quality of waters 

-

those aquifers should be treated as a system for the proper 

aquifer” and “transboundary aquifer system” which are 
used in draft article 1 on the scope and in many other draft 

system, parts of the aquifer or aquifer system in question 
must be situated in different States. Whether parts of an 
aquifer or aquifer system are situated in different States 
depends on physical factors. In the case of surface waters, 
the existence of such factors can be easily established 
by simple observation of rivers and lakes. In the case of 

-
boundary aquifers under the jurisdiction of a particular 

-
ence of a part of a transboundary aquifer or aquifer system 
is established in the territory under the jurisdiction of a 
particular State in accordance with the methods referred 

the purposes of the draft articles.

-
e) is needed because different rules would 

-

-
-

mission of some quantity of waters. The measurement of 

-

(8) The term “contemporary” should be understood for 
convenience as a timespan of approximately 100 years, 
50 years in the past and 50 years in the future. The sci-

-

radioactive tracers. These tracers are cesium and tritium 
from nuclear weapons tests with a peak of injection at 
1963/1964 and krypton from the continuous emission 
of the nuclear industry from mid-1950s. They have been 

f) and ( ) are needed for the 

-

river, a lake, an ocean, an oasis or a wetland. Such outlets 

PART II

Commentary

(1) The need to have an explicit reference in the form of 

resources within their territories was advocated by many 
States, particularly by those aquifer States that are of the 



they are located and are subject to the exclusive sover-
-

1803 (XVII) of 14 December 1962, entitled “Permanent 

-
ble, while others considered that such reference would be 

over natural resources located within their territory.500 
There are basically two types of formulation in State 

-

accordance with the Charter of the United Nations and the 

their own resources pursuant to their environmental and 
developmental policies, and the responsibility to ensure 
that activities within their jurisdiction or control do not 

areas beyond the limits of their national jurisdiction”.501 

500 (a

(United Nations, Treaty Series, vol. 1852, No. 31532, p. 79, repro-

-
-

(b

the Protection of the Natural Resources and Environment of the South 

Provisions of the United Nations Convention on the Law of the Sea of 

Protocol on Water and Health to the 1992 Convention on the Protec-
tion and Use of Transboundary Watercourses and International Lakes 

Natural Resources (2003).
(

of economically less developed countries” (General Assembly resolu-

natural resources” (General Assembly resolution 1803 (XVII) of 14 

-

above).
( -

vation of Nature and Natural Resources (1985, not in force).

resources.]
The International Covenant on Economic, Social and Cultural 

501 African Convention on the Conservation of Nature and Natural 
Resources (2003), preamble.

natural resources”.502

(3) Draft article 3 adopts the positive type and repre-
sents an appropriately balanced text. The two sentences 
in the draft article are necessary in order to maintain 
such a balance. In essence, each aquifer State has sov-

-
tem to the extent located within its territory. It is under-
stood also that the present draft articles do not cover all 
limits imposed by international law on the exercise of 

(a

(b

(c

(d  
 

Commentary

(1) Transboundary aquifers are shared natural resources. 
-

and the water contained in it. The use of the water is most 

system where the waters from the River Arve are used 

shared natural resources is the equitable and reasonable 

-

502 Convention for the Protection of the Natural Resources and Envi-



503 The  of draft article 4 sets out this 

the principle.

a) explains that equitable and rea-

-
fer. It is understood that “equitable” is not co-terminus 
with “equal”.

b) to ( ) mainly concern reasonable 
-

-

evidence available to maintain at, or to restore to, the level 
of the resources which produces the maximum sustain-
able yield.504

keep the resources in perpetuity. The 1997 Watercourses 
Convention dealt with renewable waters which receive 

was fully applicable. In the case of aquifers, the situation 

are not renewable. Any exploitation of such resources 

stored in the aquifer over thousands of years. To limit 

-

b) and ( ) apply to both renewable 

state the concept of “sustainability” in the case of an aqui-

-

-
water resource or the volume of water in the aquifer at or 

should be enjoyed and the time period over which ben-

the aquifer States concerned to make. In order to maxi-

establish a suitable plan, preferably jointly with the other 

aquifer. However, the phrase “individually or jointly” has 

503 See, for example, the 1997 Watercourses Convention, article 5, 

504 See United Nations Convention on the Law of the Sea, article 119.

plan need not necessarily emanate from a joint endeavour 
by the aquifer States concerned. In some circumstances, 
a controlled and planned depletion could be considered.

-

should not destroy permanently its capacity to function as 
an aquifer.

Watercourses Convention provides another principle for 
equitable and reasonable participation505 by watercourse 

-
course and the duty to cooperate in the protection and 
development thereof. It is not included here, as it serves 

international cooperation to be formulated in later draft 
articles.506

 

(a

(b

(c

(d

(e

(f 

(g

(h

(i

505

watercourses, , vol. II (Part Two), p. 97.
506 Draft articles 7–18.



Commentary

(1) Draft article 5 lists the factors to be taken into account 

provided for in draft article 4. “Factors” include “circum-
stances”, and they will be considered in the context of the 

-
tive list and is not based on any particular order of priority. 

-

application that aquifer States take into account concrete 
factors and circumstances of the resources as well as of the 
need of the aquifer States concerned. What is an equitable 

draft article is almost a literal reproduction of article 6 of 
the 1997 Watercourses Convention.

), “natural characteristics” is used 

The reason for this is that factors of a natural character 
should be taken into account, not one by one, but as the 
characteristics of aquifers. “Natural characteristics” refers 

a particular aquifer. If a system approach is followed, one 
-

ries: input variables, output variables and system vari-

from precipitation, rivers and lakes. Output variables are 

System variables relate to aquifer conductivity (perme-
ability) and storability which describe the state of the sys-

characteristics such as temperature, hardness, pH (acidity 
and alkalinity), electro-conductivity and total dissolved 

aquifer characteristics in terms of quantity, quality and 
dynamics. In effect, these characteristics are identical to 

-

) relates to whether there are avail-
-

take the form of another source of water supply and the 
-

ticability and cost-effectiveness in comparison with the 

-
formed. Besides feasibility and sustainability, the viabil-
ity of alternatives plays an important role in the analysis. 
For example, a sustainable alternative could be consid-

-

alternative.

) and (i) are factors additional to 
those listed in the 1997 Watercourses Convention. The 

) means the compara-
-

i) is a necessarily 

aquifer has in a related ecosystem. This may be a relevant 
-

must be considered in conjunction with “ecosystems” in 
draft article 9. It refers to an ecosystem that is dependent 

an ecosystem may exist within aquifers, such as in karstic 

for its own survival. A related ecosystem may also exist 
outside aquifers and be dependent on aquifers for a cer-

For instance, in some lakes an ecosystem is dependent on 
-
-

affect the ecosystems supported by the lake. The reduction 

the input of dissolved chemicals which can be the principal 

-

be reached on the basis of all of them. It remains, however, 

well as their relevance, will vary with the circumstances. 

and other essentials for human needs. The reference in the 

in an aquifer may be numerous, especially in arid and 

domestic needs and support for the terrestrial and aquatic 

-

Watercourses Convention, the Chairperson of the Work-
-



production of food in order to prevent starvation.”507 This 
statement seems to be more precise and narrower than 

508

 

Commentary

aquifer States not to cause harm to other aquifer States. 

such harm.

(2)  (use your own 
property so as not to injure that of another) is the estab-

-
-

-

-

article applies only to the harm that is caused to other 

507 A/51/869, para. 8.
508 “ ‘Vital human needs’ means waters used for immediate human 

water needed for the immediate sustenance of a household” (see arti-

on Water Resources,  (foot-
note 331 above)).

(3) The debate continues whether the threshold of 

resources as aquifers. The view has been expressed 

Commission considered this question of the thresh-

the 1997 Watercourses Convention and “Prevention of 

the framework of the topic of “International liability for 

by international law” and had established a position on 

-

-
cant” is not used in this article or elsewhere in the present 
Convention in the sense of “substantial”. What is to be 

-

by objective evidence and not be trivial in nature, it needs 
509 The threshold 

can serve as an appropriate threshold also for aquifers. 
Even when an aquifer is contaminated by a small amount 
of pollutant, the harm it may suffer could be evaluated as 

while the contamination of a watercourse by the same 

(5) This draft article is intended to cover activities under-
taken in a State’s own territory. The scenario where an 

considered unlikely, but is not excluded.

-
cant harm even if all appropriate measures are taken. The 

-
 

and 2. That eventuality is possible because activities have 

The reference to the question of compensation found in 
-

vention is not included. The Commission decided not to 
address in these draft articles the issue of compensation 
in circumstances where harm resulted despite efforts to 
prevent such harm. The issue is covered by other rules 

-

respect to transboundary aquifers. 

509 See A/51/869.



Commentary

-

contemplates procedures for such cooperation. Coopera-
-

Principle 24 of the 1972 Stockholm Declaration.510 The 

by the United Nations Water Conference in 1977511 and 
-

ity and Supply of Freshwater Resources: Application of 

and Use of Water Resources, of the 1992 United Nations 
Conference on Environment and Development.512 A wide 
variety of international instruments on surface waters and 

-
ment of transboundary aquifers.513

of cooperation and reproduces more or less the text of 
article 8 of the 1997 Watercourses Convention. To some 
members of the Commission, the question remains as to 

-

draft articles rather than in the context of the cooperation 
provision. The principle of “sustainable development” has 

into account in addition to the text of the 1997 Water-
courses Convention. The term “sustainable development” 

-
514

mechanisms for cooperation” which refers to a mutu-

510 See footnote 312 above.
511 See 

 (United Nations publication, Sales No. E.77.
II.A.12), Part One, p. 51 (recommendation 85). 

512 
(see footnote 301 above).

513

Resources (1985), Convention on the Protection and Use of Trans-
boundary Watercourses and International Lakes (1992), Protocol 
on Water and Health to the 1992 Convention on the Protection and 
Use of Transboundary Watercourses and International Lakes (1999), 
Convention on cooperation for the protection and sustainable use of 
the river Danube (1994), Convention for the Protection of the Rhine 
(1999), African Convention on the Conservation of Nature and Natural 
Resources (2003), Framework Convention on the Protection and Sus-
tainable Development of the Carpathians (2003), Convention on the 

Sustainable Development of Lake Victoria Basin (2003).
514

States. In practical terms, it means a commission, an 
authority or other institution established by the aquifer 

-
petence of such a body would be for the aquifer States 

-
nate activities and avert, to the extent possible, disputes 

commissions such as the International Commission for 
the Protection of the Rhine, the International Meuse 
Commission and the Danube Commission. Within these 
commissions or in close cooperation with them, bilateral 
cross-border commissions such as the Permanent Dutch–
German Boundary Waters Commission operate. The 

issues. The European Union water framework Directive 
2000/60/EC515 -

commissions will become responsible for transboundary 
516 In other parts of the world, 

mechanisms.517 It is also noted that there are many cases 

518

Article 8. Regular exchange of data and information

515 See footnote 499 above.
516 The European Union water framework Directive requires mem-

and Waste Water Treatment, 

.
517 -

can Convention on the Conservation of Nature and Natural Resources, 
and SADC: article 5 (Institutional framework for implementation) of 
the Revised Protocol on Shared Watercourses in the Southern African 
Development Community.

518 Franco–Swiss Commission on the Genevese Aquifer established 
by the Canton of Geneva and the Prefect of Haute-Savoie, and Memo-

op. 
 (footnote 497 above), p. 230.



Commentary

article 9 of the 1997 Watercourses Convention has been 
adjusted to meet the special characteristics of aquifers. In 

information in this draft article are limited to those con-

raw statistics but also the results of research and analysis. 

impact on aquifers are dealt with in later draft articles, 

the data and information necessary to ensure the equita-

the condition of the aquifer in order to apply draft arti-
cle 5, which calls for aquifer States to take into account 

down in draft article 4. The rules contained in draft article 
8 are residual. They apply in the absence of a specially 

-

aquifer. In fact, the need is clear for aquifer States to con-
-

vide, inter alia

transboundary aquifer concerned.

-

ensure that aquifer States will have the facts necessary to 

 
-

“readily available”. This expression is used to indicate 

-
mation as is readily at its disposal, for example, that it has 
already collected for its own use or is easily accessible. In 

-
ily” available would depend upon an objective evaluation 
of such factors as the efforts and costs which their provi-

-

-
-

evant circumstances” or to the word “feasible”, rather 
-

519

-

aquifer or aquifer system” relate to the data and informa-
-

-
-

water of the water cycle, primarily effective precipitation 

-
cipitation is the part of precipitation which enters aquifers. 
In other words, it is total precipitation minus evaporation, 

data on precipitation, temperature and humidity which is 

data on plants, necessary to calculate plants’ transpiration. 
“Hydrochemistry” yields data on chemical composition of 

information on the present condition of the aquifer, but also 

such matters as weather patterns and their possible effects 

-

applies even in the relatively rare instances in which an 

transboundary aquifer. 

519 Convention on the Protection and Use of Transboundary Water-
-

Aquifer System (2000), Framework Convention on the Protection and 
Sustainable Development of the Carpathians (2003), African Conven-
tion on the Conservation of Nature and Natural Resources (2003), Con-
vention on cooperation for the protection and sustainable use of the 

-

-
tion of the Water Resources of the Incomati and Maputo Watercourses 

-

Protocol for Sustainable Development of Lake Victoria Basin (2003), 

America and Canada on Great Lakes water quality, as amended in 1983 
Treaty Series, 

, 
vol. 2099, No. 36496, p. 314).



to the uncertainties of transboundary aquifers. One of the 
-

States are required to cooperate with each other or with 

new data and information and make such data and infor-
mation available to other aquifer States. The concept of 

into usable information. UNESCO-IHP compiles reliable 

and characteristics, and makes them available to the sci-

-
tion that are not readily available in the State from which 

employ its “best efforts” to comply with the request. It 

-
ment to the contrary, aquifer States are not required to 

their best efforts to comply with the request. The requested 
State may condition its compliance with the request on 

The expression “where appropriate” is used in order to 

several reasons. In some cases, it may not be necessary to 
process data and information in order to render it usable 

necessary in order to ensure that the material is usable by 
other States, but this may entail undue burdens for the 

(7) For data and information to be of practical value to 
aquifer States, they must be in a form which allows them 

States to use “their best efforts to collect and process data 
-

tion” by the other aquifer State.

PART III

Commentary

-
tems within a transboundary aquifer and also the outside 

article 192 of the United Nations Convention on the Law 
of the Sea and article 20 of the 1997 Watercourses Con-

-

“ecosystems” within and outside transboundary aquifers.

of the commentary to draft article 5. “Ecosystem” refers 

-

520 An 
-

may disturb the equilibrium of the entire ecosystem. 
Such an “external impact” or interference may impair 
or destroy the ability of an ecosystem to function as a 
life-support system. Human interferences may irrevers-
ibly disturb the equilibrium of freshwater ecosystems, in 

and other forms of life. Interactions between freshwater 
ecosystems on the one hand and human activities on the 

protect and preserve the ecosystems within and outside 
transboundary aquifers addresses this problem, which 
is already acute in some parts of the world and which is 
likely to become so elsewhere. There are certain differ-
ences in the modalities of the protection and preservation 
of the ecosystem within aquifers and those of the protec-
tion and preservation of the outside ecosystems dependent 

the aquifer States to shield the ecosystems from harm 

applies in particular to freshwater ecosystems that are in a 
pristine or unspoiled condition. It requires that these eco-
systems be treated in such a way as to maintain, as much 

preservation of aquatic ecosystems help to ensure their 
continued viability as life-support systems.

measures” is limited to the protection of relevant ecosys-
-

mentation of their responsibilities under this provision. It 
was noted, in particular, that there may be instances in 

articles. 

-
tained in draft article 9 in the practices of States and the 

-
ment on the Conservation of Nature and Natural Resources 

processes. The Convention on the Protection and Use 

520 ENVWA/WP.3/R.7/Rev.1, para. 9.



of Transboundary Watercourses and International Lakes 

and, where necessary, restoration of ecosystems” (art. 2). 
The Protocol on Water and Health to the 1992 Convention 
on the Protection and Use of Transboundary Watercourses 

-
tion to “take all appropriate measures for the purpose 

ecosystems, from pollution from other causes” (art. 4). 

-
tion and Sustainable Utilisation of the Water Resources of 
the Incomati and Maputo Watercourses (2002) provides 
that “[t]he Parties shall, individually and, where appropri-
ate, jointly, take all measures to protect and preserve the 
ecosystems of the Incomati and Maputo watercourses” 
(art. 6). The Protocol for Sustainable Development of 

“take all appropriate measures, individually or jointly and 
where appropriate with participation of all stakeholders 
to protect, conserve and where necessary rehabilitate the 
Basin and its ecosystems”. 

Commentary

(1) Groundwater experts explain the importance of the 
measures to be taken for the protection and preservation 

-

-
a) of draft article 2 

-

-
-

located in the territories of the aquifer States concerned, 

-

the protection and preservation of the aquifer. It is noted 

located in a State other than the aquifer States that share 

aquifer States to protect the aquifer. It should be recalled, 

 

approach.

Commentary

aquifer States to prevent, reduce and control pollution 

harm to other aquifer States. The harm is that caused to 

and the aquifer-related environment. The problem dealt 
with here is essentially the quality of the water contained 

(2) Some transboundary aquifers are already polluted 

state of affairs, draft article 11 employs the formula “pre-
vent, reduce and control” in relation to the pollution. This 
expression is used in the 1982 United Nations Conven-
tion on the Law of the Sea in connection with marine pol-
lution and in the 1997 Watercourses Convention. With 
respect to both the marine environment and international 

-

The requirement that aquifer States “reduce and con-
 



be abated immediately could, in some cases, result in 
undue hardship, especially where the detriment to an 

the harm. On the other hand, failure of the aquifer State 
-

tion to acceptable levels would entitle the affected State to 

-
cess was added to this draft article.

(3) This draft article requires that the measures in ques-

-

harm to other aquifer States”. Pollution below that 
threshold would not fall within the present article but, 

draft article 9.

aquifer States to take a precautionary approach in view 
of uncertainty about the nature and extent of some trans-
boundary aquifers or aquifer systems and of their vulner-

-

pollutant and that the pollution could be irreversible in 

uncertainties of a transboundary aquifer or aquifer sys-
tem, a precautionary approach is required.

-
-

lated on the basis of the “precautionary principle”. There 
-

ciple” has been established as customary international 

conventions in which the “precautionary principle” is 
expressly mentioned.521 As far as universal treaties or 
conventions are concerned, different expressions such as 
“precautionary approach” and “precautionary measures” 

521 The Convention for the protection of the marine environment of 
the North-East Atlantic (OSPAR Convention, 1992), the Convention 
on the Protection of the Marine Environment of the Baltic Sea Area 
(1992), the Convention for the Protection of the Marine Environment 

on the Protection and Use of Transboundary Watercourses and Inter-

Community (1957), the Bamako Convention on the Ban of the Import 
-

and Health to the 1992 Convention on the Protection and Use of Trans-
boundary Watercourses and International Lakes (1999), the Framework 
Convention on the Protection and Sustainable Development of the 
Carpathians (2003), the Convention on cooperation for the protection 
and sustainable use of the river Danube (1994), the Convention on the 
Protection of the Rhine (1999), the Convention on the sustainable man-

Development of Lake Victoria Basin (2003).

are used.522 The majority of the members of the Commis-
sion considered that it would be better to avoid the con-

-
sion of “precautionary principle”. The less disputed 
expression of “precautionary approach” could satisfy the 

Of course, such a minimum requirement is residual and 

concluded by the aquifer States concerned to embody the 
precautionary principle.

Article 12. Monitoring

Commentary

-

by the State concerned, and also in many cases by local 

of aquifer States to monitor their transboundary aquifer. 
It requires aquifer States to monitor, wherever possible, 

-

to monitor individually and share the results of moni-

522 For example, the 1996 Protocol to the 1972 Convention on the 
-

United Nations Convention on the Law of the Sea of 10 December 1982 

-
tionary approach”. The United Nations Framework Convention on Cli-

measures”.



planned activities. Draft article 12 elaborates one of such 

in many international instruments, for example, the 1989 
523 and the Guide-

2000,524 both prepared by UNECE, the 1992 Convention 
on the Protection and Use of Transboundary Watercourses 
and International Lakes and the African Convention on 
the Conservation of Nature and Natural Resources.

(4) Draft article 12 is also related to draft article 8 on 
-

-
ever, the data and information required by draft article 8 

of water. 

a) to clarify the 

aquifer in order to take effective measures for its protec-
b) to carry out 

about transboundary aquifers. 

(6) There are various international instruments for the 

-
stone Aquifer System established in 2000. One of the 

Groundwater Information. The 2003 Framework Con-
vention on the Protection and Sustainable Development 

-

the state of the environment. The 1994 Convention on 
cooperation for the protection and sustainable use of the 

-

-

-
erine ecosystem. The European Union water framework 
Directive 2000/60/EC sets out that “Member States shall 

-

523 Adopted by UNECE in 1989. See 
 (United Nations publication, Sales No. E.89.II.E.21), 

document E/ECE/1197-ECE/ENVWA/12.
524

under the Convention on the Protection and Use of Transboundary 
Watercourses and International Lakes and endorsed by the parties to 
the Convention in March 2000 (see footnote 516 above).

comprehensive overview of water status within each river 
basin district” (art. 8).525

such a joint mechanism, it is the most effective approach. 
However, there are many cases where the aquifer States 
concerned have not yet initiated any consultation or 

mechanism. Even in such cases, they are at least under 

the results with the other aquifer States concerned. The 
2003 African Convention on the Conservation of Nature 

party to monitor the status of their natural resources as 
well as the impact of development activities and project 

-

operation on the Protection and Sustainable Utilisation of 
the Water Resources of the Incomati and Maputo Water-

-

Maputo watercourses and report, at the intervals estab-
lished by the Tripartite Permanent Technical Committee, 
on the status and trends of the associated aquatic, marine 
and riparian ecosystems in relation to the water quality of 

-

and activities based upon it. The 2003 Convention on the 

-
tion and control of pollution. The 2003 Protocol for Sus-
tainable Development of Lake Victoria Basin provides 

-

-
-

ful. Before a State can use data collected by other States, 

such data were collected. With these “metadata” (data 
about data), the State can independently assess the qual-
ity of those datasets and, if they meet their minimum data 

-

the case of the Franco–Swiss Commission on the Gen-
evese Aquifer, the two sides started with each other’s data 
standard and, with time and practice, reached a level of 

parameters which they will monitor. There are two kinds 
of conceptual models. One is the physical matrix and the 
other is the hydro-dynamic model. The aquifer States can 

525 See footnote 499 above.



-
-

-

order to facilitate compliance by States. It is also noted 

Article 13. Management

Commentary

-
fer States to establish and implement plans for the proper 

-
-
-

tion with other aquifer States concerned at the request of 
any of the latter States.

-
ticular, to: (a

-
b) Otherwise pro-

accepted in the 2000 Revised Protocol on Shared Water-
courses in the Southern African Development Commu-

-
nition can be used in the present subject .

-

to cause harm to other States and to cooperate with other 

-

aquifers. It also includes the protection and preservation 
of transboundary aquifers.

-

to its aquifer and to implement them for the proper man-

sentence requires that State to enter into consultations 

if any other aquifer State should so request. The last sen-

established wherever appropriate. The Commission felt 

-

always be possible to establish such a mechanism. The 
outcome of the consultations is left in the hands of the 
States concerned. States have established numerous joint 

-

of the States concerned. Most of the transboundary aqui-

the transfrontier level or by local municipalities. Such co-

-

(5) The Convention on the Protection and Use of 
Transboundary Watercourses and International Lakes 

-

Protocol on Water and Health to the 1992 Convention on 
the Protection and Use of Transboundary Watercourses 

Framework Convention on the Protection and Sustain-
able Development of the Carpathians sets out the obli-

Convention on the Conservation of Nature and Natural 

-
sible quantitative and qualitative levels” (art. VII).

-
tution or mechanism is established for the purpose of the 

2000 Revised Protocol on Shared Watercourses in the 
Southern African Development Community “seeks to: … 
promote and facilitate the establishment of shared water-

 

resources of the Sava River Basin” (art. 12). The 
 

this Authority is to advance and represent the common 



Protocol for Sustainable Development of Lake Victoria 
-

-

PART IV

Commentary

(1) The 1997 Watercourses Convention has nine arti-

adverse effect upon other watercourse States. They set 
out detailed procedures to be followed by the States con-
cerned. In the case of international watercourses, there 

were required. In the case of transboundary aquifers, 

preference to have simpler procedural requirements which 
could be provided only in one draft article. Draft article 14 
has a broader scope in that it applies to any State that has 

its territory could affect a transboundary aquifer or aquifer 

another State, whether it is an aquifer State or not. Thus, 
the provision does not apply only to aquifer States.

-
cle could be carried out either by States, their subsidi-

-
tion by the States of such activities.

State to undertake prior assessment of the potential effect 
of the planned activity. Planned activities include not 

activities that have or are likely to have an impact upon 

-

the measures to be taken under Part III, an aquifer State 

adverse effects of a planned activity on the transbounda-

two senses. First, a State is required to assess the potential 
effects of the planned activity only when it has reasonable 

-
ment is not practicable.

-
ety of treaties and conventions. For example, the 1985 

-
our … to make environmental impact assessment before 

-

natural resources beyond national jurisdiction” (art. 20). 
The 2003 African Convention on the Conservation of 

projects and activities likely to affect natural resources, 
-

ject of adequate impact assessment at the earliest possible 

for the protection and sustainable use of the waters of the 

“[t]he Parties shall adopt the necessary provisions to 
-

be subjected to transborder impact assessment are so 
assessed before they are approved” (art. 9).526

(5) The importance of the environmental impact assess-
ment is also indicated in the instruments prepared by 
the United Nations. For example, the 1989 Charter on 

-
vides that “[a]ll projects in any economic sector expected 
to affect aquifers adversely should be subject to an assess-

-

-
tem” (art. XIV).527 -
tled “Protection of the Quality and Supply of Freshwater 

526 See footnote 519 above.
527 See footnote 523 above.



-
ronmental impact assessment of all major water resource 

and aquatic ecosystems”.528

(6) The results from the assessment contribute to the 

When the assessment of the potential effects of a planned 
-

cates that such activity would cause an adverse effect on 
-

-
ronmental impact assessment, and is to provide the poten-
tially affected States with the necessary information to 
make their own evaluation of the possible effects of the 
planned activity.

endeavour to arrive at an equitable resolution of the situa-

such resolution would be for the States concerned to have 

-
ment of the effect of the planned activity. Article 33 of the 
1997 Watercourses Convention provides for a compulsory 

-

(8) The procedure provided for in this draft article is 

draft article 6.

PART V

 

 inter alia

528 
(see footnote 301 

above), para. 40.

(a

(b

(c

(d

(e

(f

(g

Commentary

-
-

term “assistance” in this draft article. The term “coopera-
tion” better represents the two-sided process necessary 

types of cooperation listed in the second sentence rep-
resent some of the various options available to States to 

-
operation listed, but will be allowed to choose their means 
of cooperation.

-
-

-

-

-

-

-

Convention on the Law of the Sea. The Stockholm Dec-
laration529 -
sistance as a supplement to the domestic effort of the 

529 See footnote 312 above.
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States for the purpose of development and environmen-
tal protection (Principles 9 and 12). The Rio Declara-
tion530 -
sibilities in Principle 7. Principle 9 of this Declaration 

-

-

(4) The cooperation under this draft article mainly 
-

tion. The expression “other cooperation” covers other 
possible modes of cooperation, for example, procedural 

systems. This list follows the one provided in article 202 
of the United Nations Convention on the Law of the Sea. 
It would be appropriate to place the emphasis upon co-

-

will contribute to the development of mutual cooperation 

exhaustive.

(5) The elements of cooperation stipulated in this draft 
article are also mentioned in several conventions and trea-
ties. The Convention on the Protection and Use of Trans-
boundary Watercourses and International Lakes provides 

Water and Health to the 1992 Convention on the Protec-
tion and Use of Transboundary Watercourses and Inter-

-

skills” (art. 9). Article 14 of this Protocol enumerates the 
aspects in which international support for national action 
is required as follows:

(a

b) [i]mproved formulation of pro-
jects, especially infrastructure projects, in pursuance of such plans 

 
( ) [e]stablishment of 

 
(e

f
) [r]esearch into, and development of, cost-effec-

h) [o]peration of effective networks to moni-
tor and assess the provision and quality of water-related services, 

 
(i

It is also noted that the 1994 Convention to combat deserti- 

530 See footnote 301 above.

and one of them is to “promote and facilitate access by 

and know-how”.

-

the 2003 African Convention on the Conservation of 
Nature and Natural Resources, which sets out the obli-

development and use, as well as access to and transfer of, 

-
latory measures which provide for, inter alia, economic 
incentives for the development, importation, transfer and 

private and public sectors” (art. XIX).

-

The Mar del Plata Action Plan adopted by the United 
Nations Water Conference in 1977 points out the lack 

-
tries should: 

-
-

-

-

nuclear techniques, mathematical models etc.531

Nations Conference on Environment and Development 
(1992) points out that one of the four principal objectives 

to ensure that water policy and its implementation are 

532

-

of responsibilities, division of labour and coordination of interna-
-

533

It also points out that one of the three objectives to be pur-

531 See footnote 511 above.
532 

(see footnote 301 
above), para. 9 d.

533 , para. 12.



-

534 The Plan 
of Implementation of the World Summit on Sustainable 
Development (2002) also mentions technical assistance 
(chap. IV, para. 25).535

 (a

(b

ian assistance.

Commentary

to transboundary aquifers. It is to be contrasted with draft 

of conditions that may be harmful to aquifer States. The 
1997 Watercourses Convention contains a similar provi-

watercourses. However, it would be desirable to insert an 
-

534 , para. 38 .
535 See footnote 416 above.

-

-

experts, this draft article was prepared to address such 
situations.

-
-

ments, and includes several examples that are provided 

-
ous harm” to other States. The seriousness of the harm 

-

draft article. The expression “other States” refers to both 

-

by weather forecast.

-

a) (i) to notify, “without 
delay and by the most expeditious means available”, 
other potentially affected States and competent inter-

-

1982 United Nations Convention on the Law of the Sea 
-

ary aquifers. “Without delay” means immediately upon 

expeditious means available” means that the most rapid 
means of communication that is accessible is to be uti-

-
fer States, since non-aquifer States may also be affected 

-

-

deal, inter alia
may result either “from natural causes or from human 
conduct”. While there may well be no liability on the 
part of a State for the harmful effects in another State 

-
a) and (b) would nonetheless 

a) (ii) requires that a 

“immediately take all practicable measures … to pre-



those that are feasible, workable and reasonable. Fur-
ther, only such measures as are “necessitated by the cir-

a a) (ii) 
foresees the possibility that there will be a competent 

-

also provided for. Such cooperation may be especially 

systems or where a potentially affected State is in a posi-
tion to render cooperation in the territory of the aquifer 

are likely to produce sudden harmful effects on the envi-

the Rio Declaration.536 -

example, the 2000 Revised Protocol on Shared Water-
courses in the Southern African Development Commu-

the Protection and Sustainable Utilisation of the Water 
Resources of the Incomati and Maputo Watercourses, 

-
able Development of Lake Victoria Basin. The 2003 
African Convention on the Conservation of Nature and 

be provided with all relevant available data by the other 

natural disaster occurs and is likely to affect the natural 
resources of the former State.

(6) Some of the conventions have established mecha-

situations. The Convention on the Protection and Use 
of Transboundary Watercourses and International Lakes 
provides that “[t]he Riparian Parties shall without delay 
inform each other about any critical situation that may 
have transboundary impact” (art. 14) and provides for 

systems. The 1994 Convention on cooperation for the 
protection and sustainable use of the river Danube estab-

-

the protection and sustainable use of the waters of the 

536 See footnote 301 above.

537 provides for 

or coordinated communication systems to transmit early 

b -

-
sistance required would relate to coordination of emer-

and humanitarian assistance.

(8) UNESCO-IHP has the project entitled “Ground-
-

ject is to consider natural and man-induced catastrophic 

life and to identify in advance potential safe, low vulner-

-
-

under those draft articles where water is critical for the 

the 1997 Watercourses Convention does not contain 
such a clause in the case of aquifers, special account 

needs. For example, in the case of natural disasters, such 
-

In the case of watercourses, States could meet such a 

the States concerned would not be able to do so, as there 

States must be entitled to exploit the aquifer temporar-

4 and 6. However, the present article deals only with 

-
, 

distress or necessity.

537 See footnote 519 above.



Commentary

(1) Draft article 17 concerns the protection to be 
accorded to transboundary aquifers and related installa-

-
ject and the basic idea of the present article is the same. 

law, does not lay down any new rule. It simply serves as 
a reminder that the principles and rules of international 

the scope of a framework instrument, draft article 17 does 
-

ciples and rules.

(2) Draft article 17 is not addressed only to aquifer 
States, in view of the fact that transboundary aquifers and 

principal function is to serve as a reminder to all States 
-

boundary aquifers.

accordance with the present draft articles should remain 

however, affect transboundary aquifers as well as the pro-

cases, draft article 17 makes it clear that the rules and 
-

ous provisions of conventions on international humanitar-
ian law to the extent that the States in question are bound 

-

of the 1977 Protocol additional to the Geneva Conven-

while article 56 of that Protocol protects dams, dikes and 
other works from attacks that “may cause the release of 

civilian population”. Similar protections apply in non-

the Protocol additional to the Geneva Conventions of 12 

relevant to the protection of water resources in time of 

shall be taken in warfare to protect the natural environ-

fundamental protections are afforded by the “Martens 

and Customs of War on Land of 1899 and 1907 and has 
subsequently been included in a number of conventions 

law. In essence, it provides that even in cases not covered 

-
batants remain under the protection and authority of the 
principles of international law derived from established 
custom, the principles of humanity and the dictates of 

attention is to be paid to the requirement of vital human 
needs.

Article 18. Data and information concerning  

Commentary

(1) Draft article 18 creates a very narrow exception 

of information. The same rule is provided in the 1997 
Watercourses Convention. States cannot realistically be 

to their national defence or security. At the same time, 
however, an aquifer State that may experience adverse 
effects of planned measures should not be left entirely 

under the circumstances”. The “circumstances” referred 

-

the measures would alter the condition of the aquifer or 
affect other States. The draft article is thus intended to 

-
sitive information, on one hand, and the need for infor-

measures, on the other. As always, the exception created 

(2) The inclusion of this draft article was one of the 
most contentious issues discussed in the Commission. 
Some members were of the view that such a provision 

situation where national security issues should take prec-
edence over the other provisions of the draft articles. 
They were of the view that such an article should not be 
included. It was also stressed that article 31 of the 1997 
Watercourses Convention limited the discretion of the 

data and information to be vital (and not essential) to its 
national defence and security. Other members expressed 
the view that such protection was of utmost importance 
to States and would be called for by the Sixth Commit-

articles required States to share more information than 
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was strictly necessary for the protection of the aquifer and 
aquifer system. Moreover, they were of the view that the 
protection of information vital to national security would 

-
visions of the draft articles.

protection of industrial secrets and intellectual property to 
the text of the draft article, in line with article 14 of the 
draft articles on prevention of transboundary harm from 

538 However, some members consid-
ered that it was unclear whether such a protection was 
necessary or helpful in the case of transboundary aquifers 

existence of intellectual property could be one of the fac-

available under draft article 8.

 

Commentary

538

pp. 166–167.

-

of aquifer States concerned with the particular aquifer 
is based on the principles that are set forth in the United 
Nations Convention on the Law of the Sea.539 It also cor-

article 3 of the 1997 Watercourses Convention. In the case 

-
operation remains to be properly developed. Therefore, 

should have equal opportunity to participate in such 

into with respect to an entire aquifer or aquifer system 

the entire aquifer or aquifer system, all the aquifer States 

to be involved except for some rare cases. On the other 

of the aquifer or aquifer system or for a particular project, 
-

fer would be involved. In any event, the second sentence 

-
tion of the excluded aquifer States without their express 

other States.

539 United Nations Convention on the Law of the Sea, article 118 



-
sion decided to include the topic “Responsibility of 

of work.540

resolution 55/152 of 12 December 2000, took note of the 
-

annexed to the Commission’s 2000 report to the General 

its work on the topic “Responsibility of international 

-

-
porteur for the topic.541 At the same session, the Com-

542 The 
543

scope of the topic, the relations between the new pro-
ject and the draft articles on responsibility of States for 

-
544 questions of attribution, 

-
-

tional responsibility, implementation of responsibility 

session, the Commission adopted the report of the Work-
545

sessions, the Commission had received and considered 
three reports from the Special Rapporteur,546 and provi-
sionally adopted draft articles 1 to 16 [15].547

540 Yearbook … 2000, vol. II (Part Two), p. 131, para. 729.
541 Yearbook … 2002, vol. II (Part Two), p. 93, paras. 461–463.
542 , para. 462.
543 ., pp. 93–96, paras. 465–488.
544

para. 76.
545 Yearbook … 2002, vol. II (Part Two), p. 93, para. 464.
546 Preliminary report: Yearbook … 2003, vol. II (Part One), docu-

, vol. II (Part One), 
, vol. II (Part 

One), document A/CN.4/553.
547  

(Yearbook … 2003, vol. II (Part Two), p. 18, para. 49), draft articles 
, vol. II (Part Two), 

( , vol. II (Part Two), para. 203).

80. At the present session, the Commission had before it 
the fourth report of the Special Rapporteur (A/CN.4/564 
and Add.1–2), as well as written comments received so far 

548

81. The fourth report of the Special Rapporteur, like the 
-
-

ful acts.

draft articles corresponded to those contained in Chap-
ter V of the articles on responsibility of States for interna-

-

-

namely, draft articles 17 to 24: article 17 (Consent),549 arti-
cle 18 (Self-defence),550 article 19 (Countermeasures),551 

548 Year
book … 2002, vol. II (Part Two), pp. 93–96, paras. 464–488, and Year
book … 2003, vol. II (Part Two), p. 18, para. 52), the Secretariat, on 

Commission’s report to the General Assembly on the work at its ses-

any relevant materials which they could provide to the Commission. 

see , vol. II (Part One), documents A/CN.4/545 and 
A/CN.4/547, and , vol. II (Part One), document A/
CN.4/556. See also document A/CN.4/568 and Add.1 (reproduced 
in Yearbook … 2006, vol. II (Part One)).

549 Draft article 17 reads as follows:
“

limits of that consent.”
550 Draft article 18 reads as follows:

“

is precluded if the act constitutes a lawful measure of self-defence 
taken in conformity with the Charter of the United Nations.”
551 Draft article 19 reads as follows:

“Alternative A
“[...]
“Alternative B




