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Chapter V

PROVISIONAL APPLICATION OF TREATIES

A. Introduction

47. At its sixty-fourth session (2012), the Commission 
decided to include the topic “Provisional application of 
treaties” in its programme of work and appointed Mr. Juan 
Manuel Gómez Robledo as Special Rapporteur for the 
topic.603 In its resolution 67/92 of 14 December 2012, the 
General Assembly subsequently noted with appreciation 
the decision of the Commission to include the topic in its 
programme of work.

48. The Special Rapporteur has thus far submitted 
four reports,604 which the Commission considered at its 
sixty-fifth to sixty-eighth sessions (2013–2016), respect-
ively. The Commission has also had before it two memo-
randums by the Secretariat, which were considered at 
the sixty-fifth (2013) and sixty-seventh (2015) sessions, 
respectively.605

49. On the basis of the draft guidelines proposed by 
the Special Rapporteur in the third and fourth reports, 
the Commission, at its sixty-eighth session (2016), took 
note of draft guidelines 1 to 4 and 6 to 9, as provisionally 
adopted by the Drafting Committee.606 Owing to a lack of 
time, it was decided to consider draft guidelines 5 and 10 
at the next session.

B. Consideration of the topic at the present session 

50. At its 3349th meeting, on 2 May 2017, the Commis-
sion decided to refer draft guidelines 1 to 4 and 6 to 9 back 
to the Drafting Committee with a view to completing a 
consolidated set of the draft guidelines that had already 
been provisionally adopted by the Committee.

51. At its 3357th and 3382nd meetings, on 12 May and 
26 July 2017, respectively, the Commission provisionally 
adopted draft guidelines 1 to 11, as presented by the Draft-
ing Committee at the present session (A/CN.4/L.895/
Rev.1) (see section C.1 below). 

52. The working group established at the 3357th meeting, 
on 12 May 2017, to consider the draft commentaries to the 
draft guidelines on the provisional application of treaties 
held two meetings, on 18 and 29 May 2017, respectively.

603 Yearbook … 2012, vol. II (Part Two), para. 267.
604 Yearbook … 2013, vol. II (Part One), document A/CN.4/664 (first 

report); Yearbook … 2014, vol. II (Part One), document A/CN.4/675 
(second report); Yearbook … 2015, vol. II (Part One), document A/
CN.4/687 (third report); and Yearbook … 2016, vol. II (Part One), docu-
ment A/CN.4/699 and Add.1 (fourth report).

605 Yearbook … 2013, vol. II (Part One), document A/CN.4/658; and 
Yearbook … 2015, vol. II (Part One), document A/CN.4/676.

606 Yearbook … 2016, vol. II (Part Two), para. 257.

53. At its 3386th meeting, on 2 August 2017, the Com-
mission adopted the commentaries to the draft guidelines 
provisionally adopted at the current session (see sec-
tion C.2 below).

54. The Commission also had before it a further memo-
randum by the Secretariat reviewing State practice in re-
spect of treaties (bilateral and multilateral), deposited or 
registered in the last 20 years with the Secretary-General, 
that provide for provisional application, including treaty 
actions related thereto (A/CN.4/707). The consideration 
of the memorandum was deferred to the next session of 
the Commission.

C. Text of the draft guidelines on provisional appli-
cation of treaties provisionally adopted so far by 
the Commission

1. text Of the draft guIdelInes

55. The text of the draft guidelines provisionally adopted 
so far by the Commission is reproduced below.

PROVISIONAL APPLICATION OF TREATIES

Guideline 1. Scope

The present draft guidelines concern the provisional application 
of treaties.

Guideline 2. Purpose

The purpose of the present draft guidelines is to provide guid-
ance regarding the law and practice on the provisional application 
of treaties, on the basis of article 25 of the Vienna Convention on 
the Law of Treaties and other rules of international law.

Guideline 3. General rule

A treaty or a part of a treaty may be provisionally applied, 
pending its entry into force between the States or international or-
ganizations concerned, if the treaty itself so provides, or if in some 
other manner it has been so agreed.

Guideline 4. Form of agreement

In addition to the case where the treaty so provides, the provi-
sional application of a treaty or a part of a treaty may be agreed 
through:

(a) a separate treaty; or

(b) any other means or arrangements, including a resolution 
adopted by an international organization or at an intergovern-
mental conference, or a declaration by a State or an international 
organization that is accepted by the other States or international 
organizations concerned.

Guideline 5. Commencement of provisional application

The provisional application of a treaty or a part of a treaty, 
pending its entry into force between the States or international or-
ganizations concerned, takes effect on such date, and in accordance 
with such conditions and procedures, as the treaty provides or as 
are otherwise agreed. 
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Guideline 6. Legal effects of provisional application

The provisional application of a treaty or a part of a treaty pro-
duces the same legal effects as if the treaty were in force between 
the States or international organizations concerned, unless the 
treaty provides otherwise or it is otherwise agreed.

Guideline 7.  Responsibility for breach

The breach of an obligation arising under a treaty or a part of 
a treaty that is provisionally applied entails international responsi-
bility in accordance with the applicable rules of international law. 

Guideline 8.  Termination upon notification of intention 
not to become a party

Unless the treaty otherwise provides or it is otherwise agreed, 
the provisional application of a treaty or a part of a treaty with 
respect to a State or international organization is terminated if 
that State or international organization notifies the other States or 
international organizations between which the treaty or a part of a 
treaty is being applied provisionally of its intention not to become 
a party to the treaty.

Guideline 9. Internal law of States or rules of international 
organizations and observance of provisionally applied treaties

1. A State that has agreed to the provisional application of a 
treaty or a part of a treaty may not invoke the provisions of its in-
ternal  law as  justification for  its  failure  to perform an obligation 
arising under such provisional application.

2. An international organization that has agreed to the provi-
sional application of a treaty or a part of a treaty may not invoke 
the rules of the organization as justification for its failure to per-
form an obligation arising under such provisional application. 

Guideline 10. Provisions of internal law of States or rules of inter-
national organizations regarding competence to agree on the pro-
visional application of treaties

1. A State may not invoke the fact that its consent to the provi-
sional application of a treaty or a part of a treaty has been expressed 
in violation of a provision of its internal law regarding competence 
to agree to the provisional application of treaties as invalidating its 
consent unless that violation was manifest and concerned a rule of 
its internal law of fundamental importance.

2. An international organization may not invoke the fact that 
its consent to the provisional application of a treaty or a part of 
a treaty has been expressed in violation of the rules of the organ-
ization regarding competence to agree to the provisional applica-
tion of treaties as invalidating its consent unless that violation was 
manifest and concerned a rule of fundamental importance. 

Guideline 11. Agreement to provisional application with limita-
tions deriving from internal law of States or rules of international 
organizations

The present draft guidelines are without prejudice to the right 
of a State or an international organization to agree in the treaty 
itself or otherwise to the provisional application of the treaty or a 
part of the treaty with limitations deriving from the internal law of 
the State or from the rules of the organization.

2. text Of the draft guIdelInes and COmmentarIes 
theretO prOVIsIOnally adOpted by the COmmIssIOn 
at Its sIxty-nInth sessIOn

56. The text of the draft guidelines and commentaries 
thereto provisionally adopted by the Commission at its 
sixty-ninth session is reproduced below. 

PROVISIONAL APPLICATION OF TREATIES

General commentary

(1) The purpose of the draft guidelines is to provide as-
sistance to States, international organizations and others 

concerning the law and practice on the provisional ap-
plication of treaties.607 They may encounter difficul-
ties concerning, inter alia, the form of the agreement 
to provisionally apply a treaty or a part of a treaty, the 
commencement and termination of such provisional ap-
plication, and its legal effects. The objective of the draft 
guidelines is to direct States, international organizations 
and others to answers that are consistent with existing 
rules or to the solutions that seem most appropriate for 
contemporary practice. 

(2) Although they are not legally binding as such, the 
draft guidelines reflect existing rules of international law. 
The draft guidelines are mainly based on article 25 of both 
the Vienna Convention on the Law of Treaties of 1969 (the 
“1969 Vienna Convention”) and the Vienna Convention 
on the Law of Treaties between States and International 
Organizations or between International Organizations of 
1986 (the “1986 Vienna Convention”), which they try to 
clarify and explain, and on the practice of States and inter-
national organizations on the matter, without prejudice to 
other rules of international law. 

(3) It is of course impossible to address all the ques-
tions that may arise in practice and cover the myriad of 
situations that may be faced by States and international 
organizations. Yet, that is consistent with one of the main 
aims of the present draft guidelines, which is to keep the 
flexible nature of the provisional application of treaties608 
and to avoid any temptation to be overly prescriptive. 
Therefore, the draft guidelines allow States and inter-
national organizations to set aside, by mutual agreement, 
the practices addressed in certain draft guidelines if they 
decide otherwise.

(4) The draft guidelines should also help to promote the 
consistent use of terms and therefore avoid confusion. 
The extensive use of terms609 such as “provisional entry 
into force” as opposed to “definitive entry into force” has 
led to confusion regarding the scope and the legal effects 
of the concept of the provisional application of treaties. 
In the same vein, quite frequently, treaties do not use the 
adjective “provisional”, but speak instead of “temporary” 
or “interim” application.610 Consequently, the framework 

607 As is always the case with the Commission’s output, the draft 
guidelines are to be read together with the commentaries.

608 See the first report of the Special Rapporteur, Yearbook … 2013, 
vol. II (Part One), document A/CN.4/664, paras. 28–30. 

609 In this regard, reference can be made to the analysis contained 
in The Treaty, Protocols, Conventions and Supplementary Acts of the 
Economic Community of West African States (ECOWAS), 1975–2010, 
Abuja, Ministry of Foreign Affairs of Nigeria, 2011, which is a collec-
tion of a total of 59 treaties concluded under the auspices of the Eco-
nomic Community of West African States. There it can be observed that 
of those 59 treaties, only 11 did not provide for provisional application 
(see the fourth report of the Special Rapporteur, Yearbook … 2016, 
vol. II (Part One), document A/CN.4/699 and Add.1, paras. 168–174).

610 See paragraph 33 of the letter from the Federal Republic of Yugo-
slavia in the Exchange of Letters Constituting an Agreement between 
the United Nations and the Federal Republic of Yugoslavia on the Sta-
tus of the Office of the United Nations High Commissioner for Human 
Rights in the Federal Republic of Yugoslavia (Geneva, 6 and 9 No-
vember 1998), United Nations, Treaty Series, vol. 2042, No. 35283, 
p. 23, and United Nations Juridical Yearbook 1998 (United Nations 
publication, Sales No. E.03.V.5), p. 103, at p. 109; article 15 of the 
Agreement between the Government of the Republic of Belarus and 
the Government of Ireland on the Conditions of Recuperation of Minor 
Citizens from the Republic of Belarus in Ireland (Minsk, 23 Febru-
ary 2009), United Nations, Treaty Series, vol. 2679, No. 47597, p. 65, 
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of article 25 of the 1969 and 1986 Vienna Conventions, 
while it constitutes the legal basis of the matter,611 has 
been criticized as difficult to understand612 and lacking 
legal precision.613 The intention of the present draft guide-
lines is to provide greater clarity in that regard. 

(5) The purpose of provisional application is to give 
immediate effect to all or some of the provisions of a 
treaty without waiting for the completion of all domestic 
and international requirements for its entry into force.614 
It is a mechanism that allows States and international 
organizations to give legal effect to a treaty or a part of a 
treaty by applying its provisions in view of the necessity 
created by certain acts, events or situations before it has 
entered into force.615 The concept has been defined as “the 
application of and binding adherence to a treaty’s terms 
before its entry into force”616 and as “a simplified form of 
obtaining the application of the entire treaty, or of certain 
provisions, for a limited period of time”.617 Provisional 
application serves a useful purpose, for example, when 
the subject matter entails a certain degree of urgency or 
when the negotiating States or international organizations 
want to build trust,618 among other objectives.619 

(6) An indicative bibliography is attached to these 
commentaries.*

Guideline 1. Scope

The present draft guidelines concern the provi-
sional application of treaties.

Commentary

(1) Draft guideline 1 is concerned with the scope of 
application of the draft guidelines. In establishing the 
intended parameters of the draft guidelines, the provision 

at p. 79; and article 16 of the Agreement between the Government of 
Malaysia and the United Nations Development Programme concerning 
the Establishment of the UNDP Global Shared Service Centre (Kuala 
Lumpur, 24 October 2011), ibid., vol. 2794, No. 49154, p. 67, at p. 76. 
See also the memorandums by the Secretariat on the origins of art-
icle 25 of the 1969 and 1986 Vienna Conventions (Yearbook … 2013, 
vol. II (Part One), document A/CN.4/658, and Yearbook … 2015, vol. II 
(Part One), document A/CN.4/676).

* Forthcoming.
611 See A. Quast Mertsch, Provisionally Applied Treaties: Their 

Binding Force and Legal Nature, Leiden, Brill, 2012, p. 22.
612 See A. Geslin, La mise en application provisoire des traités, 

Paris, Pedone, 2005, p. 111. 
613 See M. A. Rogoff and B. E. Gauditz, “The provisional applica-

tion of international agreements”, Maine Law Review, vol. 39, No. 1 
(1987), pp. 29–81, at p. 41. 

614 See D. Mathy, “1969 Vienna Convention. Article 25: Provisional 
application”, in O. Corten and P. Klein (eds.), The Vienna Conventions 
on the Law of Treaties: A Commentary, vol. I, Oxford, Oxford Univer-
sity Press, 2011, pp. 639–654, at p. 640. 

615 See Quast Mertsch (footnote 611 above). 
616 R. Lefeber, “Treaties, provisional application”, in R. 

Wolfrum (ed.), The Max Planck Encyclopedia of Public International 
Law, vol. X, Oxford, Oxford University Press, 2012, p. 1 (online edi-
tion: http://opil.ouplaw.com/home/MPIL). 

617 M. E. Villiger, Commentary on the 1969 Vienna Convention on 
the Law of Treaties, Leiden and Boston, Martinus Nijhoff, 2009, p. 354. 

618 See H. Krieger, “Article 25: Provisional application”, in O. Dörr 
and K. Schmalenbach (eds.), Vienna Convention on the Law of Treaties: 
A Commentary, Berlin and Heidelberg, Springer, 2012, pp. 407–421, at 
p. 408. 

619 See the first report of the Special Rapporteur, Yearbook … 2013, 
vol. II (Part One), document A/CN.4/664, paras. 25–35. 

should be read together with draft guideline 2, which sets 
out the purpose of the draft guidelines.

(2) The word “concern” was considered more suitable 
for a text aimed at providing guidance to States and inter-
national organizations than other formulations, such as 
“apply to”, which is more frequently found in texts lay-
ing down rules applicable to States and other subjects of 
international law.

(3) The Commission decided not to include a further 
qualification limiting the scope ratione personae of the 
draft guidelines to States. Instead, the draft guidelines 
also pertain to international organizations, as is evident 
from the common reference to “State(s) or international 
organization(s)” in draft guidelines 5, 6, 8, 9,620 10 and 11. 
That accords with the fact that the provisional application 
of treaties is envisaged in article 25 of both the 1969621 
and the 1986 Vienna Conventions.622 

Guideline 2. Purpose

The purpose of the present draft guidelines is to 
provide guidance regarding the law and practice on 
the provisional application of treaties, on the basis 
of article 25 of the Vienna Convention on the Law of 
Treaties and other rules of international law.

Commentary

(1) Draft guideline 2 concerns the purpose of the draft 
guidelines and follows the practice of the Commission 
of including such types of provisions in its texts with a 
view to clarifying the purpose of the text in question. In 
the present case, the purpose of the draft guidelines is to 
provide guidance to States and international organizations 
regarding the law and practice on the provisional appli-
cation of treaties. 

620 The question of the potential role to be played by an inter-
national organization or an international conference in an agreement 
to provisionally apply a treaty or a part of a treaty is addressed in draft 
guideline 4.

621 Article 25 of the 1969 Vienna Convention reads as follows: 
“1. A treaty or a part of a treaty is applied provisionally pending 

its entry into force if:
“(a) [t]he treaty itself so provides; or
“(b) [t]he negotiating States have in some other manner so agreed.
“2. Unless the treaty otherwise provides or the negotiating States 

have otherwise agreed, the provisional application of a treaty or a part 
of a treaty with respect to a State shall be terminated if that State noti-
fies the other States between which the treaty is being applied provi-
sionally of its intention not to become a party to the treaty.”

622 Article 25 of the 1986 Vienna Convention reads as follows:
“1. A treaty or a part of a treaty is applied provisionally pending 

its entry into force if:
“(a) the treaty itself so provides; or
“(b) the negotiating States and negotiating organizations or, as the 

case may be, the negotiating organizations have in some other manner 
so agreed.

“2. Unless the treaty otherwise provides or the negotiating States 
and negotiating organizations or, as the case may be, the negotiating 
organizations have otherwise agreed, the provisional application of a 
treaty or a part of a treaty with respect to a State or an international 
organization shall be terminated if that State or that organization noti-
fies the States and organizations with regard to which the treaty is 
being applied provisionally of its intention not to become a party to 
the treaty.”

http://opil.ouplaw.com/home/epil
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(2) Draft guideline 2 is intended to underline that the 
guidelines are based on the 1969 Vienna Convention and 
other rules of international law, including the 1986 Vienna 
Convention.

(3) Draft guideline 2 serves to confirm the basic 
approach taken throughout the draft guidelines, namely 
that article 25 of the 1969 and the 1986 Vienna Conven-
tions does not necessarily reflect all aspects of contem-
porary practice on the provisional application of treaties. 
That is suggested by the decision to include a reference 
to both “the law and practice” on the provisional applica-
tion of treaties. Such an approach is also alluded to in the 
reference to “other rules of international law”, which re-
flects the understanding within the Commission that other 
rules of international law, including those of a customary 
nature, may also be applicable to the provisional appli-
cation of treaties.

(4) At the same time, notwithstanding the possibility of 
the existence of other rules and practice relating to the 
provisional application of treaties, the draft guidelines 
recognize the central importance of article 25 of the 1969 
and the 1986 Vienna Conventions. The reference to “on 
the basis of”, and the express reference to article 25, is 
intended to indicate that this article serves as the basic 
point of departure of the draft guidelines, even if it is to be 
supplemented by other rules of international law in order 
to obtain a full appreciation of the law applicable to the 
provisional application of treaties.

Guideline 3. General rule

A treaty or a part of a treaty may be provisionally 
applied, pending its entry into force between the States 
or international organizations concerned, if the treaty 
itself so provides, or if in some other manner it has 
been so agreed.

Commentary

(1) Draft guideline 3 states the general rule on the provi-
sional application of treaties. In so doing, the Commission 
deliberately sought to follow the formulation of article 25 
of the 1969 Vienna Convention, so as to underscore that 
the starting point for the draft guidelines is article 25. That 
is subject to the general understanding referred to in para-
graph (3) of the commentary to draft guideline 2, namely 
that the 1969 and the 1986 Vienna Conventions do not 
necessarily reflect all aspects of contemporary practice on 
the provisional application of treaties.

(2) The opening phrase confirms the general possibility 
that a treaty, or a part of a treaty, may be provisionally 
applied. The formulation follows that found in the cha-
peau to paragraph 1 of article 25 of the 1969 and the 
1986 Vienna Conventions, while it uses the word “may” 
to underline the optional character of provisional appli-
cation. The Commission also considered how to best cap-
ture in the text the States or international organizations 
that could provisionally apply a treaty, and the States or 
international organizations whose agreement is required 
in order for such provisional application to take place, and 
therefore retained a more general formulation.

(3) Unlike in article 25, which alludes, in para-
graph 1 (b), to an agreement to provisionally apply a 
treaty existing among “negotiating States” or “negotiat-
ing States and negotiating organizations”, no reference is 
made in draft guideline 3 to which States or international 
organizations may provisionally apply a treaty. In the 
process of considering whether to align the present for-
mulation with that found in article 25, by qualifying the 
applicability of the general rule to a particular group of 
States or international organizations, the Commission ac-
knowledged the possibility, arising from contemporary 
practice, that provisional application may be undertaken 
by States or international organizations that are not nego-
tiating States or negotiating organizations of the treaty in 
question. The question as to whether the term “negotiating 
States” in article 25, paragraph 1 (b), would prevent non-
negotiating States or non-negotiating international organ-
izations from entering into an agreement on provisional 
application could not be clearly answered based on the 
multilateral treaties taken into consideration.623 Further-
more, the need to distinguish between different groups of 
States or international organizations, in terms of their con-
nection with the treaty, was considered less apposite in 
the context of bilateral treaties, which constitute the vast 
majority of treaties that historically have been provision-
ally applied. However, relevant practice was identified by 
examining certain commodity agreements that had never 
entered into force but were extended beyond their ter-
mination date.624 In such cases, when States extended an 
agreement that had only been provisionally applied, such 
an extension was also understood as applying to States 
that had acceded to the commodity agreement, thus dem-
onstrating the belief that those States had also been provi-
sionally applying the agreement. 

(4) The distinction between provisional application of 
the entire treaty, as opposed to a “part” thereof, originates 
in article 25. The Commission, in its work on the law of 
treaties, specifically envisaged the possibility of what 
became known as provisional application of only a part of 
a treaty. In draft article 22, paragraph 2, of the 1966 draft 
articles on the law of treaties, the Commission confirmed 
that the “same rule” on what it then termed “provisional 
entry into force” applied to “part of a treaty”.625 In the cor-
responding commentary, it was explained that: “[n]o less 
frequent today is the practice of bringing into force pro-
visionally only a certain part of a treaty in order to meet 
the immediate needs of the situation”.626 The Commission 

623 See the memorandum by the Secretariat (A/CN.4/707), para. 37.
624 See, for example, the International Tropical Timber Agreement, 

1994, which was extended several times on the basis of article 46 of the 
Agreement, during which time some States (Guatemala, Mexico, Nigeria 
and Poland) acceded to it. See also the case of Montenegro regarding 
Protocol No. 14 to the Convention for the Protection of Human Rights 
and Fundamental Freedoms, amending the Control System of the Con-
vention (United Nations, Treaty Series, vol. 2677, p. 34). Montenegro, 
which became independent in 2006 and was therefore not a negotiating 
State, succeeded to the aforementioned treaty and had the option of pro-
visionally applying certain provisions in accordance with the Agreement 
on the Provisional Application of Certain Provisions of Protocol No. 14 
Pending its Entry into Force. For the declarations of provisional applica-
tion made by Albania, Belgium, Estonia, Germany, Liechtenstein, Lux-
embourg, the Netherlands, Spain, Switzerland and the United Kingdom 
of Great Britain and Northern Ireland, see ibid., pp. 30–37.

625 Yearbook … 1966, vol. II, document A/6309/Rev.1, part II, 
p. 210.

626 Para. (3) of the commentary to draft article 22, ibid.
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remains of the same view. The possibility of provisional 
application of only a part of a treaty also helps overcome 
the problems arising from certain types of provisions, 
such as operational clauses establishing treaty monitoring 
mechanisms, that may be less amenable to provisional ap-
plication. The provisional application of a part of a treaty 
is accordingly reflected in the formula “provisional ap-
plication of a treaty or a part of a treaty”, which is used 
throughout the draft guidelines.627 

(5) The second phrase, namely “pending its entry into 
force between the States or international organizations 
concerned”, is based on the chapeau of article 25. The 
Commission considered the possible ambiguity in the ref-
erence to “entry into force”. While the expression could 
be referring, on the one hand, to the entry into force of 
a treaty itself,628 examples exist of provisional applica-
tion continuing for some States or international organ-
izations after the entry into force of a treaty itself, when 
the treaty had not yet entered into force for those States 
and international organizations, as is the case for treaties 
in the multilateral context.629 The reference to “entry into 
force” in draft guideline 3 is therefore to be understood in 
accordance with article 24 of the 1969 and 1986 Vienna 
Conventions on the same subject. It deals with both the 
entry into force of the treaty itself and the entry into force 
for each State or international organization concerned. 

(6) The third and fourth phrases (“if the treaty itself so 
provides, or if in some other manner it has been so agreed”) 
reflect the two possible bases for provisional application 
recognized in paragraph 1 (a) and (b) of article 25. The 
possibility of provisional application on the basis of a pro-
vision in the treaty in question is well established,630 and 

627 An example of the practice regarding the provisional application 
of a part of a treaty in bilateral treaties can be found in the Agreement 
between the Kingdom of the Netherlands and the Principality of Monaco 
concerning the Payment of Dutch Social Insurance Benefits in Monaco 
(Monaco, 29 November 2001), United Nations, Treaty Series, vol. 2205, 
No. 39160, p. 541, at p. 550, art. 13, para. 2; and examples of bilateral 
treaties expressly excluding a part of a treaty from provisional applica-
tion can be found in the Agreement between the Austrian Federal Gov-
ernment and the Government of the Federal Republic of Germany on 
the Cooperation of the Police Authorities and the Customs Administra-
tions in the Border Areas (Vienna, 16 December 1997), ibid., vol. 2170, 
No. 38115, p. 573, at p. 586, art. 18; and the Agreement between the 
Government of the Federal Republic of Germany and the Government 
of the Republic of Croatia regarding Technical Cooperation (Zagreb, 
15 January 1999), ibid., vol. 2306, No. 41129, p. 439. With respect to 
multilateral treaties, practice can be found in: Convention on the Prohibi-
tion of the Use, Stockpiling, Production and Transfer of Anti-Personnel 
Mines and on Their Destruction, art. 18; Convention on Cluster Muni-
tions, art. 18; Arms Trade Treaty, art. 23; and Document agreed among 
the States Parties to the Treaty on Conventional Armed Forces in Europe, 
sect. VI, para. 1. Similarly, the Protocol on the Provisional Application 
of the Revised Treaty of Chaguaramas establishing the Caribbean Com-
munity including the CARICOM Single Market and Economy makes 
explicit which provisions of the Revised Treaty are not to be provision-
ally applied, while the Trans-Pacific Strategic Economic Partnership 
Agreement is an example of provisional application of a part of the treaty 
that applies only in respect of one party to the Agreement.

628 As in the case of the Agreement relating to the Implementation 
of Part XI of the United Nations Convention on the Law of the Sea of 
10 December 1982 and the Agreement on the Provisional Application 
of Certain Provisions of Protocol No. 14 to the Convention for the Pro-
tection of Human Rights and Fundamental Freedoms Pending its Entry 
into Force. 

629 For example, the Arms Trade Treaty.
630 Examples in the bilateral sphere include: Agreement between the 

European Community and the Republic of Paraguay on Certain Aspects 

hence the formulation follows that found in the 1969 and 
1986 Vienna Conventions. 

(7) A modified, more general formulation was adopted 
for the alternative scenario of provisional application on the 
basis of a separate agreement. Unlike the 1969 and 1986 
Vienna Conventions, no specific mention is made of a par-
ticular group of States or international organizations, ac-
knowledging the contemporary practice that has included 
cases of provisional application being agreed to either by 
only some negotiating States or by non-negotiating States 
that subsequently signed or acceded to the treaty. Further-
more, the draft guideline envisages the possibility of a 
third State or international organization, completely uncon-
nected to the treaty, provisionally applying it after having 
agreed in some other manner with one or more negotiat-
ing States or international organizations. That explains the 
more neutral drafting of draft guideline 3, in the passive 
form, which simply restates the basic rule.

(8) Draft guideline 3 should be read together with draft 
guideline 4, which provides further elaboration on pro-
visional application by means of a separate agreement, 
thereby expanding on the meaning of agreement “in some 
other manner”. 

Guideline 4. Form of agreement

In addition to the case where the treaty so provides, 
the provisional application of a treaty or a part of a 
treaty may be agreed through:

(a) a separate treaty; or

(b) any other means or arrangements, including 
a resolution adopted by an international organization 
or at an intergovernmental conference, or a declara-
tion by a State or an international organization that is 
accepted by the other States or international organiza-
tions concerned.

of Air Services (Brussels, 22 February 2007), Official Journal of the 
European Union L 122, 11 May 2007, art. 9; Agreement between the 
Argentine Republic and the Republic of Suriname on Visa Waiver for 
Holders of Ordinary Passports (San Salvador, 6 June 2011), United 
Nations, Treaty Series, vol. 2957, No. 51407, p. 213, at p. 218, art. 8; 
Treaty between the Swiss Confederation and the Principality of Liech-
tenstein relating to Environmental Taxes in the Principality of Liech-
tenstein (Bern, 29 January 2010), ibid., vol. 2761, No. 48680, p. 23, at 
p. 29, art. 5; Agreement between the Kingdom of Spain and the Princi-
pality of Andorra on the Transfer and Management of Waste (Madrid, 
17 October 2006), ibid., vol. 2881, No. 50313, p. 165, at p. 187, art. 13; 
Agreement between the Government of the Kingdom of Spain and the 
Government of the Slovak Republic on Cooperation to Combat Organ-
ized Crime (Bratislava, 3 March 1999), ibid., vol. 2098, No. 36475, 
p. 341, at p. 357, art. 14, para. 2; and Treaty on the Formation of an 
Association between the Russian Federation and the Republic of Bela-
rus (Moscow, 2 April 1996), ibid., vol. 2120, No. 36926, p. 595, at 
p. 616, art. 19. Examples in the multilateral sphere include: Agreement 
relating to the Implementation of Part XI of the United Nations Con-
vention on the Law of the Sea of 10 December 1982, art. 7; Agree-
ment on the Amendments to the Framework Agreement on the Sava 
River Basin and the Protocol on the Navigation Regime to the Frame-
work Agreement on the Sava River Basin, art. 3, para. 5; Framework 
Agreement on a Multilateral Nuclear Environmental Programme in the 
Russian Federation, art. 18, para. 7, and its corresponding Protocol on 
Claims, Legal Proceedings and Indemnification, art. 4, para. 8; Stat-
utes of the Community of Portuguese-speaking Countries, art. 21; and 
Agreement establishing the “Karanta” Foundation for Support of Non-
Formal Education Policies and Including in Annex the Statutes of the 
Foundation, arts. 8 and 49, respectively. 
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Commentary

(1) Draft guideline 4 deals with additional forms of 
agreement, on the basis of which a treaty, or a part of a 
treaty, may be provisionally applied, in addition to when 
the treaty itself so provides. The structure of the provision 
follows the sequence of article 25 of the 1969 and 1986 
Vienna Conventions, which first envisages the possibility 
that the treaty in question might expressly permit provi-
sional application and, second, provides for the possibility 
of an alternative basis for provisional application, when 
the States or the international organizations “in some 
other manner” so agreed, which typically occurs when the 
treaty is silent on the point.

(2) As previously indicated, draft guideline 4 elaborates 
on the reference to “in some other manner it has been so 
agreed” at the end of draft guideline 3, which is expressly 
envisaged in article 25, paragraph 1 (b). That is confirmed 
by the opening phrase “[i]n addition to the case where 
the treaty so provides”, which is a direct reference to the 
phrase “if the treaty itself so provides” in draft guide-
line 3. That follows the language of article 25. Two cat-
egories of additional methods for agreeing the provisional 
application are identified in the subparagraphs. 

(3) Subparagraph (a) envisages the possibility of pro-
visional application by means of a separate treaty, which 
should be distinguished from the treaty that is provision-
ally applied.631 

(4) Subparagraph (b) acknowledges the possibility that, 
in addition to a separate treaty, provisional application may 
also be agreed through “other means or arrangements”, 
which broadens the range of possibilities for reaching 
agreement on provisional application. The Commission 
viewed such an additional reference as confirmation of the 
inherently flexible nature of provisional application.632 By 

631 Examples of bilateral treaties on provisional application that are 
separate from the treaty that is provisionally applied include: Agree-
ment on the Taxation of Savings Income and the Provisional Appli-
cation Thereof between the Netherlands (in respect of Aruba) and Ger-
many (Brussels, 26 May 2004, and The Hague, 9 November 2004), 
United Nations, Treaty Series, vol. 2821, No. 49430, p. 3, and Amend-
ment to the Agreement on Air Services between the Kingdom of the 
Netherlands and the State of Qatar (The Hague, 11 September 1998, 
and London, 30 October 2000), ibid., vol. 2265, No. 40360, p. 507, at 
p. 511. The Netherlands has concluded a number of similar treaties. 
Examples of multilateral treaties on provisional application that are 
separate from the treaty that is provisionally applied include: Protocol 
on the Provisional Application of the Agreement establishing the Carib- 
bean Community Climate Change Centre; Protocol on the Provisional 
Application of the Revised Treaty of Chaguaramas; and Agreement on 
the Provisional Application of Certain Provisions of Protocol No. 14 to 
the Convention for the Protection of Human Rights and Fundamental 
Freedoms Pending its Entry into Force.

632 In practice, some treaties were registered with the United Na-
tions as having been provisionally applied, but with no indication as to 
which other means or arrangements had been employed to agree upon 
provisional application. The following are examples of such treaties: 
Agreement between the Kingdom of the Netherlands and the United 
States of America on the Status of United States Personnel in the Car-
ibbean Part of the Kingdom (Washington, D.C., 19 October 2012), 
United Nations, Treaty Series, vol. 2967, No. 51578, p. 79; Agreement 
between the Government of the Republic of Latvia and the Govern-
ment of the Republic of Azerbaijan on Cooperation in Combating Ter-
rorism, Illicit Trafficking in Narcotic Drugs, Psychotropic Substances 
and Precursors and Organized Crime (Baku, 3 October 2005), ibid., 
vol. 2461, No. 44230, p. 205; and Agreement between the United Na-
tions and the Government of the Republic of Kazakhstan relating to the 

way of providing further guidance, reference is made to 
two examples of such “means or arrangements”, namely 
provisional application agreed by means of a resolution 
adopted by an international organization or at an inter-
governmental conference, or a declaration by a State or 
an international organization that is accepted by the other 
States or international organizations concerned.633 

(5) While the practice is still quite exceptional,634 the 
Commission was of the view that it was useful to include 

Establishment of the Subregional Office for North and Central Asia of 
the United Nations Economic and Social Commission for Asia and the 
Pacific (Astana, 4 May 2011), ibid., vol. 2761, No. 48688, p. 339. See 
R. Lefeber, “The provisional application of treaties”, in J. Klabbers and 
R. Lefeber (eds.), Essays on the Law of Treaties: A Collection of Essays 
in Honour of Bert Vierdag, The Hague, Martinus Nijhoff, 1998, p. 81. 

633 These are not agreements in which the international organization 
is a party to the treaty as such. Rather, these are agreements between 
States reached in meetings or conferences under the auspices of that 
international organization. Several such instances can be given. First, 
the amendments to the Convention on the International Maritime Sat-
ellite Organization (INMARSAT) and its Operating Agreement. See 
D. Sagar, “Provisional application in an international organization”, 
Journal of Space Law, vol. 27, No. 2 (1999), pp. 99–116. Second, there 
are a number of precedents in which the competent organs of inter-
national organizations provisionally applied amendments, without 
explicit power being provided for in their constitutions, namely the 
Congress of the Universal Postal Union, the Committee of Ministers 
of the Council of Europe, and the practice of the International Tele-
communication Union (see Sagar, pp. 104–106). Third, the amendment 
adopted in 2012 by the Conference of the Parties serving as the meeting 
of the Parties to the Kyoto Protocol to the United Nations Framework 
Convention on Climate Change (Doha Amendment), in which the Ad 
Hoc Working Group on Further Commitments for Annex I Parties under 
the Kyoto Protocol, in considering the gap in the operation of the clean 
development mechanism that might arise in relation to the entry into 
force of amendments to the Kyoto Protocol, recommended that those 
amendments could be provisionally applied. See “Legal considerations 
relating to a possible gap between the first and subsequent commitment 
periods” (FCCC/KP/AWG/2010/10), para. 18. Fourth, the amendment 
to article 14 of the Statutes of the World Tourism Organization. Other 
examples, where Governments are given the possibility to bring the 
agreement provisionally into force by virtue of a collective decision, in-
clude: (a) International Agreement on Olive Oil and Table Olives, 2005; 
(b) International Tropical Timber Agreement, 1994; (c) International 
Cocoa Agreement, 1993; and (d) International Cocoa Agreement, 2010. 
Lastly, a case that two academic sources qualify as one of provisional 
application refers to the establishment of the Preparatory Commission 
for the Comprehensive Nuclear-Test-Ban Treaty Organization, which 
was done through the adoption of a resolution by the Meeting of States 
Signatories (CTBT/MSS/RES/1) on 19 November 1996. Although in 
the negotiations that led to the Comprehensive Nuclear-Test-Ban Treaty 
a proposal for provisional application was rejected, although the Com-
prehensive Nuclear-Test-Ban Treaty makes no explicit provision for 
provisional application, and although no separate treaty has been con-
cluded to that effect, these scholars argue that because the decisions of 
the Preparatory Commission are intended to implement core provisions 
of the Treaty before its entry into force, the resolution of the Meeting 
of States Signatories can be interpreted as evidence of an agreement “in 
some other manner”, or of an “implied provisional application” on the 
basis of article 25, paragraph 1 (b), of the 1969 Vienna Convention. See 
A. Michie, “The provisional application of arms control treaties”, Jour-
nal of Conflict and Security Law, vol. 10, No. 3 (2005), pp. 345–377, at 
pp. 369–370. See also Y. Fukui, “CTBT: Legal questions arising from 
its non-entry into force revisited”, Journal of Conflict and Security Law 
(forthcoming), pp. 1–18, at pp. 13–15. By contrast, another source, 
published under the auspices of the United Nations Institute for Dis-
armament Research and containing a preface by the Executive Secre-
tary of the Preparatory Commission, maintains that the Comprehensive 
Nuclear-Test-Ban Treaty is not currently being provisionally applied 
(see R. Johnson, Unfinished Business: The Negotiation of the CTBT and 
the End of Nuclear Testing (UNIDIR/2009/2, United Nations publica-
tion, Sales No. GV.E.09.0.4), pp. 227–231).

634 See the second report of the Special Rapporteur, Yearbook … 
2014, vol. II (Part One), document A/CN.4/675, paras. 35 (c) and 36–41, 
and the third report of the Special Rapporteur, Yearbook … 2015, vol. II 



 Provisional application of treaties 97

a reference to the possibility that a State or an international 
organization could make a declaration to the effect of pro-
visionally applying a treaty or a part of a treaty, in cases 
where the treaty remains silent or when it is not otherwise 
agreed. However, the declaration must be clearly accepted 
by the other States or international organizations con-
cerned, as opposed to mere non-objection. Most existing 
practice is reflected in acceptance expressed in written 
form. The draft guideline retains a certain degree of flex-
ibility to allow for other modes of acceptance on the condi-
tion that it is expressed clearly. The Commission avoided 
the use of the word “unilateral” in order not to confuse the 
rules governing the provisional application of treaties with 
the legal regime of the unilateral acts of States. 

Guideline 5. Commencement of provisional 
application

The provisional application of a treaty or a part of a 
treaty, pending its entry into force between the States 
or international organizations concerned, takes effect 
on such date, and in accordance with such conditions 
and procedures, as the treaty provides or as are other-
wise agreed.

Commentary

(1) Draft guideline 5 deals with the commencement of 
provisional application. The draft guideline is modelled 
on article 24, paragraph 1, of the 1969 and 1986 Vienna 
Conventions, on entry into force. 

(2) The first clause reflects the approach taken in the 
draft guidelines of referring to the provisional application 
of the entire treaty or a part of a treaty. 

(3) The second clause has two components. The refer-
ence to “pending its entry into force” follows the formu-
lation found in draft guideline 3, whereby “entry into 
force” refers to the entry into force between the States or 
international organizations concerned. As indicated in the 
commentary to draft guideline 3, such considerations are 
pertinent primarily in the context of the provisional appli-
cation of multilateral treaties. The Commission decided 
to retain the general reference to “entry into force”, as al-
ready indicated in the commentary to draft guideline 3.635 

(4) The second component is the inclusion of the refer-
ence to both States and international organizations. That 
reflects the position taken by the Commission, referred to 
in paragraph (3) of the commentary to draft guideline 1, 
whereby the scope of the draft guidelines should include 
treaties between States and international organizations 
or between international organizations. The reference 
to entry into force “between” the States or international 
organizations was rendered in general terms in order to 
cover the variety of possible scenarios, including, for ex-
ample, provisional application between a State or inter-
national organization for which the treaty has entered into 

(Part One), document A/CN.4/687, paras. 5 and 120, on the provisional 
application by the Syrian Arab Republic of the Convention on the Pro-
hibition of the Development, Production, Stockpiling and Use of Chemi-
cal Weapons and on Their Destruction. See also the Protocol to the 
Agreement on a Unified Patent Court on Provisional Application.

635 See para. (5) of the commentary to draft guideline 3 above. 

force and another State or international organization for 
which the treaty has not yet entered into force.

(5) The phrase “takes effect on such date, and in accord-
ance with such conditions and procedures” concerns the 
triggering of the commencement of provisional applica-
tion. The text is based on that adopted in article 68 of the 
1969 Vienna Convention, which refers to “takes effect”. 
The phrase confirms that what is being referred to is the 
legal effect in relation to the State or international organ-
ization electing to apply the treaty provisionally. The 
Commission decided not to refer expressly to the various 
modes of expressing consent to be bound by a treaty, in 
order to retain a more streamlined provision. 

(6) The concluding phrase “as the treaty provides or as 
are otherwise agreed” confirms that the agreement to provi-
sionally apply a treaty or a part of a treaty is based on a pro-
vision set forth in the treaty that is provisionally applied, on 
a separate treaty, whatever its particular designation, or on 
other means or arrangements that establish an agreement 
for provisional application, and is subject to the conditions 
and procedures established in such instruments.

Guideline 6. Legal effects of provisional application

The provisional application of a treaty or a part of 
a treaty produces the same legal effects as if the treaty 
were in force between the States or international 
organizations concerned, unless the treaty provides 
otherwise or it is otherwise agreed.

Commentary

(1) Draft guideline 6 deals with the legal effects of pro-
visional application. Two types of “legal effects” might be 
envisaged: the legal effects of the agreement to provision-
ally apply the treaty or a part of it, and the legal effects 
of the treaty or a part of it being provisionally applied. 
Without excluding the legal effects of the agreement to 
provisionally apply a treaty or a part thereof, draft guide-
line 6 relates to the legal effects of a treaty or a part of a 
treaty that is provisionally applied. A view was expressed 
that draft guideline 6 was too broadly drafted and instead 
should be written to state that the agreement to provision-
ally apply a treaty or a part of a treaty produces a legally 
binding obligation to apply that treaty or part thereof.

(2) The draft guideline commences by stating that the 
legal effect of provisional application of a treaty or a part 
of a treaty is to produce the same legal effects as if the 
treaty were in force between the States or international 
organizations concerned. In other words, a treaty or a part 
of a treaty that is provisionally applied is considered as 
binding on the parties provisionally applying it from the 
time at which the provisional application commenced. 
Such legal effect is derived from the agreement to provi-
sionally apply the treaty by the States or the international 
organizations concerned, which may be expressed in the 
forms identified in draft guideline 4. In cases in which that 
agreement is silent on the legal effects of provisional ap-
plication, which is common, the draft guideline provides 
for the same legal effects as if the treaty were in force.636 

636 See Mathy (footnote 614, above), p. 651.
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(3) This position is qualified by the concluding phrase 
“unless the treaty provides otherwise or it is otherwise 
agreed”, which confirms that the basic rule is subject to 
the treaty, which may provide an alternative legal out-
come. Such an understanding, namely a default in favour 
of the same legal effects as if the treaty were in force, sub-
ject to the possibility that the parties may agree otherwise, 
is reflected in existing State practice.637 

(4) The opening phrase “the provisional application of a 
treaty or a part of a treaty” follows draft guideline 5. The 
phrase “the same legal effects as if the treaty were in force”, 
which is central to the draft guideline, alludes to the effects 
that the treaty would produce were it in force for the State 
or the international organization concerned. The reference 
to “between the States or international organizations con-
cerned” was inserted in order to align the draft guideline 
with draft guideline 5. The concluding clause, “unless the 
treaty provides otherwise or it is otherwise agreed”, indi-
cates the condition on which the general rule is based, 
namely that the treaty does not provide otherwise.

(5) Nonetheless, an important distinction must be made. 
As a matter of principle, provisional application is not 
intended to give rise to the whole range of rights and obli-
gations that derive from the consent by a State or an inter-
national organization to be bound by a treaty or a part of a 
treaty. Provisional application of treaties remains different 
from their entry into force, insofar as it is not subject to the 
same rules of the law of treaties in situations such as ter-
mination or suspension of the operation of treaties provided 
for in part V, section 3, of the 1969 Vienna Convention. 
Instead, article 25, paragraph 2, allows for a very flexible 
way to terminate the provisional application of a treaty or a 
part of a treaty, without prejudice to the question of respon-
sibility for breach of an obligation arising under a treaty or 
a part of a treaty that is provisionally applied.

(6) The Commission considered the possibility of intro-
ducing an express safeguard so that the provisional appli-
cation of a treaty could not result in the modification of the 
content of the treaty. However, the formulation adopted 
for draft guideline 6 was considered to be sufficiently 
comprehensive to deal with the point, since provisional 
application is limited to producing the same effects as if 
the treaty were in force. Implicit in the draft guideline, 
therefore, is the understanding that the act of provision-
ally applying the treaty does not affect the rights and ob-
ligations of other States or international organizations.638 
Furthermore, draft guideline 6 should not be understood 

637 See the treaties analysed in the memorandum by the Secretariat 
(A/CN.4/707), which contains an analysis of more than 400 bilateral 
and 40 multilateral treaties, while recognizing that in reality the number 
of both bilateral and multilateral treaties provisionally applied is higher 
than the number available in the United Nations Treaty Series. See also 
the examples contained in the reports submitted by the Special Rappor-
teur: Yearbook … 2013, vol. II (Part One), document A/CN.4/664 (first 
report); Yearbook … 2014, vol. II (Part One), document A/CN.4/675 
(second report); Yearbook … 2015, vol. II (Part One), document A/
CN.4/687 (third report); and Yearbook … 2016, vol. II (Part One), docu-
ment A/CN.4/699 and Add.1 (fourth report). The fourth report contains 
an annex with examples of recent European Union practice on provi-
sional application of agreements with third States. 

638 However, the subsequent practice of one or more parties to a 
treaty may provide a means of interpretation of the treaty under art-
icles 31 or 32 of the 1969 Vienna Convention. See Yearbook … 2016, 
vol. II (Part Two), chap. VI.

as limiting the freedom of States or international organ-
izations to amend or modify the treaty that is provision-
ally applied, in accordance with part IV of the 1969 and 
the 1986 Vienna Conventions. 

Guideline 7.  Responsibility for breach

The breach of an obligation arising under a treaty 
or a part of a treaty that is provisionally applied entails 
international responsibility in accordance with the ap-
plicable rules of international law. 

Commentary

(1) Draft guideline 7 deals with the question of respon-
sibility for breach of an obligation arising under a treaty 
or a part of a treaty that is being provisionally applied. It 
reflects the legal implication of the application of draft 
guideline 6. If the treaty or a part of a treaty being pro-
visionally applied is considered as being legally binding, 
then a breach of an obligation arising under the treaty or a 
part of a treaty being provisionally applied would neces-
sarily constitute a wrongful act giving rise to international 
responsibility. The Commission considered whether it 
was necessary to have a provision on responsibility at all. 
The inclusion of the present draft guideline was deemed 
necessary since it dealt with a key legal consequence of 
the provisional application of a treaty or a part of a treaty. 
Since article 73 of the 1969 Vienna Convention states that 
its provisions shall not prejudge any question that may 
arise in regard to a treaty from the international responsi-
bility of a State and article 74 of the 1986 Vienna Conven-
tion provides similarly, the prevailing view was that the 
scope of the draft guidelines was not limited to that of the 
two Vienna Conventions, as stated in draft guideline 2. 

(2) The Commission decided to retain the reference to 
“a part” of a treaty in order to specify that when a part of 
a treaty is being provisionally applied, it is only that part 
that is susceptible to giving rise to international responsi-
bility in case of a breach, as conceived under the present 
draft guideline. 

(3) The draft guideline was aligned with the articles 
on responsibility of States for internationally wrongful 
acts of 2001639 and with the articles on responsibility of 
international organizations of 2011,640 to the extent that 
they reflect customary international law. Accordingly, the 
reference to “an obligation arising under” and the word 
“entails” were consciously drawn from those articles. 
Likewise, the concluding phrase “in accordance with the 
applicable rules of international law” is intended as a ref-
erence, inter alia, to those articles. 

Guideline 8.  Termination upon notification 
of intention not to become a party

Unless the treaty otherwise provides or it is other-
wise agreed, the provisional application of a treaty or a 
part of a treaty with respect to a State or international 

639 Yearbook … 2001, vol. II (Part Two) and corrigendum, para. 76, 
subsequently annexed to General Assembly resolution 56/83 of 12 De-
cember 2001.

640 Yearbook … 2011, vol. II (Part Two), para. 87, subsequently 
annexed to General Assembly resolution 66/100 of 9 December 2011. 
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organization is terminated if that State or international 
organization notifies the other States or international 
organizations between which the treaty or a part of a 
treaty is being applied provisionally of its intention not 
to become a party to the treaty.

Commentary

(1) The provisional application of a treaty or a part of 
a treaty by a State or an international organization typi-
cally ceases in one of two instances: first, when the treaty 
enters into force for the State or international organization 
concerned or, second, when the intention not to become a 
party to the treaty is communicated by the State or inter-
national organization provisionally applying the treaty or 
a part of a treaty to the other States or international organ-
izations between which the treaty or a part of a treaty is 
being provisionally applied.

(2) That the provisional application of a treaty or a part 
of a treaty can be terminated by means of the entry into 
force of the treaty itself is implicit in the reference in 
draft guideline 5 to “pending its entry into force”.641 In 
accordance with draft guideline 5, provisional application 
continues until the treaty enters into force for the State 
or international organization provisionally applying the 
treaty or a part of a treaty in relation to the other States or 
international organizations provisionally applying it or a 
part of such treaty as well.642 

(3) It was not feasible to reflect in a single formulation all 
the possible legal arrangements that might exist if the treaty 
has entered into force for the State or international organ-
ization provisionally applying a treaty or a part of a treaty, 
in relation to other States or international organizations 
provisionally applying the same treaty or a part thereof. 

(4) Therefore, the Commission decided to limit the 
scope of draft guideline 8 to the second instance men-
tioned in paragraph (1) of the commentary to the present 
draft guideline—namely the case in which the State or 
international organization gives notice of its intention 

641 Most bilateral treaties state that the treaty shall be provisionally 
applied “pending its entry into force”, “pending its ratification”, “pend-
ing the fulfilment of the formal requirements for its entry into force”, 
“pending the completion of these internal procedures and the entry into 
force of this Convention”, “pending the Government[s] … informing 
each other in writing that the formalities constitutionally required in 
their respective countries have been complied with”, “until the fulfil-
ment of all the procedures mentioned in paragraph 1 of this article” 
or “until its entry into force” (see the memorandum by the Secretariat 
(A/CN.4/707), para. 90). That is also the case for multilateral treaties, 
such as the Agreement on the Provisional Application of Certain Provi-
sions of Protocol No. 14 to the Convention for the Protection of Human 
Rights and Fundamental Freedoms Pending its Entry into Force, which 
provides in paragraph (d) that “[s]uch a declaration [of provisional ap-
plication] will cease to be effective upon the entry into force of Protocol 
No. 14 bis to the Convention in respect of the High Contracting Party 
concerned.” 

642 See, e.g., the Agreement between the Government of the Federal 
Republic of Germany and the Government of the Republic of Slove-
nia concerning the Inclusion in the Reserves of the Slovenian Office 
for Minimum Reserves of Petroleum and Petroleum Products of Sup-
plies of Petroleum and Petroleum Products Stored in Germany on its 
Behalf (Laibach, 18 December 2000), United Nations, Treaty Series, 
vol. 2169, No. 38039, p. 287, at p. 302 (art. 8); and the Exchange of 
Notes Constituting an Agreement between the Government of Spain 
and the Government of Colombia on Free Visas (Bogota, 21 and 27 De-
cember 2001), ibid., vol. 2253, No. 20662, p. 328, at p. 333. 

not to become a party to a treaty—thereby also following 
more closely the formulation of paragraph 2 of article 25 
of the 1969 and 1986 Vienna Conventions. The provision 
was adopted without prejudice to other methods of termi-
nating provisional application.643

(5) The formulation of draft guideline 8, in relation to 
that found in article 25 of the 1969 Vienna Convention, 
has been adapted to include international organizations 
within the scope of the draft guidelines. 

(6) While the 1969 and 1986 Vienna Conventions envis-
age such an alternative agreement only being concluded 
between the “negotiating” States and, where applicable, 
international organizations, draft guideline 8 refers more 
generally to “or it is otherwise agreed”. Such a formula-
tion would continue to refer to the States or international 
organizations that had negotiated the treaty, but it may also 
include States and international organizations that were not 
involved in the negotiation of the treaty. Given the com-
plexity of concluding modern multilateral treaties, it was 
not clear to the Commission that contemporary practice 
continued to support the narrow language of the Vienna 
Conventions, both in terms of whether all negotiating States 
or international organizations were to be treated as being on 
the same legal footing in relation to provisional application 
and out of recognition of the existence of other groups of 
States or international organizations whose agreement on 
matters related to the termination of provisional application 
might also be sought.644 

(7) The Commission was also concerned with identifying 
which States or international organizations should be noti-
fied of another’s intention to terminate the provisional ap-
plication of a treaty or a part of a treaty. The final phrase in 
the draft guideline, “notifies the other States or international 
organizations between which the treaty or a part of a treaty 
is being applied provisionally”, clarifies that point.645 

643 See, for example, article 29 of the 1978 Vienna Convention on 
Succession of States in Respect of Treaties, which envisages additional 
means of terminating provisional application of multilateral treaties 
that are in force with respect to the territory to which the succession 
of States relates. 

644 Such an approach accords with that taken with regard to the posi-
tion of negotiating States in draft guideline 3. See paras. (2) and (5) of 
the commentary to draft guideline 3, above.

645 A small number of bilateral treaties contain explicit clauses on 
termination of provisional application and in some cases provide also 
for its notification. An example could be the Agreement between the 
Government of the United States of America and the Government of 
the Republic of the Marshall Islands concerning Cooperation to Sup-
press the Proliferation of Weapons of Mass Destruction, their Delivery 
Systems, and Related Materials by Sea (Honolulu, 13 August 2004), 
United Nations, Treaty Series, vol. 2962, No. 51490, p. 339, art. 17. 
Other examples include: Treaty between the Federal Republic of Ger-
many and the Kingdom of the Netherlands concerning the Implementa-
tion of Air Traffic Controls by the Federal Republic of Germany above 
Dutch Territory and concerning the Impact of the Civil Operations of 
Niederrhein Airport on the Territory of the Kingdom of the Nether-
lands (Berlin, 29 April 2003), ibid., vol. 2389, No. 43165, p. 117, at 
p. 173 (art. 16); Agreement between Spain and the International Oil 
Pollution Compensation Fund (London, 2 June 2000), ibid., vol. 2161, 
No. 37756, p. 45, at p. 50; and Treaty between the Kingdom of 
Spain and the North Atlantic Treaty Organization Represented by the 
Supreme Headquarters Allied Powers Europe on the Special Conditions 
Applicable to the Establishment and Operation on Spanish Territory of 
International Military Headquarters (Madrid, 28 February 2000), ibid., 
vol. 2156, No. 37662, p. 139, at p. 155 (art. 25). As for the termination 

(Continued on next page.)



100 Report of the International Law Commission on the work of its sixty-ninth session

(8) The Commission decided not to introduce a safe-
guard in relation to unilateral termination of provisional 
application by, for example, applying mutatis mutandis 
the rule found in paragraph 2 of article 56 of the 1969 
and 1986 Vienna Conventions, which establishes a notice 
period for denunciation of or withdrawal from a treaty 
containing no provision regarding termination, denuncia-
tion or withdrawal. The Commission declined to do so out 
of concern for the flexibility inherent in article 25 and in 
view of insufficient practice in that regard.

Guideline 9. Internal law of States or rules of inter-
national organizations and observance of provision-
ally applied treaties

1. A State that has agreed to the provisional appli-
cation of a treaty or a part of a treaty may not invoke 
the provisions of its internal law as justification for its 
failure to perform an obligation arising under such 
provisional application. 

2. An international organization that has agreed 
to the provisional application of a treaty or a part of 
a treaty may not invoke the rules of the organization 
as justification for its failure to perform an obligation 
arising under such provisional application.

Commentary

(1) Draft guideline 9 deals with the observance of 
provisionally applied treaties and their relation with 
the internal law of States and the rules of international 
organizations. Specifically, it deals with the question of 
the invocation of internal law of States, or, in the case of 
international organizations, the rules of the organization, 
as justification for failure to perform an obligation arising 
under the provisional application of a treaty or a part of a 
treaty. The first paragraph concerns the rule applicable to 
States and the second the rule applicable to international 
organizations. 

(2) The provision follows closely the formulation con-
tained in article 27 of both the 1969646 and 1986647 Vienna 

of multilateral treaties, the 1995 Agreement for the Implementation of 
the Provisions of the United Nations Convention on the Law of the Sea 
of 10 December 1982 relating to the Conservation and Management of 
Straddling Fish Stocks and Highly Migratory Fish Stocks includes a 
clause (art. 41) allowing for termination by notification reflecting the 
wording of article 25, paragraph 2, of the 1969 Vienna Convention. 
Furthermore, the practice with regard to commodity agreements illus-
trates that provisional application may be agreed to be terminated by 
withdrawal from the agreement, as is the case with the International 
Agreement on Olive Oil and Table Olives.

646 Article 27 of the 1969 Vienna Convention provides as follows:
“Internal law and observance of treaties
“A party may not invoke the provisions of its internal law as justi-

fication for its failure to perform a treaty. This rule is without prejudice 
to article 46.”

647 Article 27 of the 1986 Vienna Convention provides as follows:
“Internal law of States, rules of international organizations and 

observance of treaties
“1. A State party to a treaty may not invoke the provisions of its 

internal law as justification for its failure to perform the treaty.
“2. An international organization party to a treaty may not invoke 

the rules of the organization as justification for its failure to perform 
the treaty.

Conventions. Therefore, it should be considered together 
with those articles and other applicable rules of inter-
national law. 

(3) The provisional application of a treaty or a part of a 
treaty is governed by international law. Like the general 
rule in article 27,648 draft guideline 9 states that the pro-
visional application of a treaty by a State or international 
organization cannot, as a general rule, depend on, or be 
conditioned by, its internal law or rules. Whatever the pro-
visions of the internal law of a State or the internal rules 
of an international organization, they may not be invoked 
as a justification for failure to perform international obli-
gations arising from the provisional application of a treaty 
or a part of a treaty. Likewise, such internal law or rules 
cannot be invoked so as to avoid the responsibility that 
may be incurred for the breach of such obligations.649 
However, as indicated in draft guideline 11, the States and 
international organizations concerned may agree to limi-
tations deriving from such internal law or rules as a part 
of their agreement on provisional application.

(4) While it is true that each State or international or-
ganization may decide, under its internal law or rules, 
whether to agree to the provisional application of a treaty 
or a part of a treaty,650 once a treaty or a part of a treaty is 
provisionally applied, an inconsistency with the internal 
law of a State or the rules of an international organization 
cannot justify a failure to provisionally apply such a treaty 
or a part thereof. Consequently, the invocation of those 
internal provisions in an attempt to justify a failure to pro-
visionally apply a treaty or a part thereof would not be in 
accordance with international law. 

(5) A failure to comply with the obligations arising from 
the provisional application of a treaty or a part of a treaty 
with a justification based on the internal law of a State 
or rules of an international organization will engage the 
international responsibility of that State or international 
organization.651 Any other view would be contrary to 
the law on State responsibility, according to which the 
characterization of an act of a State or an international 
organization as internationally wrongful is governed by 
international law and such characterization is not affected 
by its characterization as lawful by internal law.652 

(6) The reference in the draft guideline to the “internal 
law of States or rules of international organizations” 
stands for any provision of this nature, and not only the 

“3. The rules contained in the preceding paragraphs are without 
prejudice to article 46.” 

648 See A. Schaus, “1969 Vienna Convention. Article 27: Internal 
law and observance of treaties”, in Corten and Klein (eds.) (foot-
note 614 above), pp. 688–701, at p. 689. 

649 See article 7, “Obligatory character of treaties: the principle of 
the supremacy of international law over domestic law”, in the fourth 
report on the law of treaties by Sir Gerald Fitzmaurice, Special Rappor-
teur (Yearbook … 1959, vol. II, document A/CN.4/120, p. 43).

650 See Quast Mertsch (footnote 611 above), p. 64.
651 See Mathy (footnote 614 above), p. 646.
652 See article 3 of the draft articles on responsibility of States 

for internationally wrongful acts of 2001 (Yearbook … 2001, vol. II 
(Part Two) and corrigendum, para. 76, subsequently annexed to General 
Assembly resolution 56/83 of 12 December 2001); and draft article 5 of 
the draft articles on responsibility of international organizations of 2011 
(Yearbook … 2011, vol. II (Part Two), para. 87, subsequently annexed 
to General Assembly resolution 66/100 of 9 December 2011). 

(Footnote 645 continued.)
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internal law or rules specifically concerning the provi-
sional application of treaties. 

(7) The phrase “obligation arising under such provi-
sional application”, in both paragraphs of the draft guide-
line, is broad enough to encompass situations where the 
obligation flows from the treaty itself or from a separate 
agreement to provisionally apply the treaty or a part of a 
treaty. This is in accordance with the general rule of draft 
guideline 6, which states that the provisional application 
of a treaty or a part of a treaty produces the same legal ef-
fects as if the treaty were in force between the States and 
the international organizations concerned.

Guideline 10. Provisions of internal law of States or 
rules of international organizations regarding com-
petence to agree on the provisional application of 
treaties

1. A State may not invoke the fact that its consent 
to the provisional application of a treaty or a part of a 
treaty has been expressed in violation of a provision of 
its internal law regarding competence to agree to the 
provisional application of treaties as invalidating its con-
sent unless that violation was manifest and concerned a 
rule of its internal law of fundamental importance.

2. An international organization may not invoke 
the fact that its consent to the provisional application 
of a treaty or a part of a treaty has been expressed 
in violation of the rules of the organization regarding 
competence to agree to the provisional application of 
treaties as invalidating its consent unless that violation 
was manifest and concerned a rule of fundamental 
importance. 

Commentary

(1) Draft guideline 10 deals with the effects of the 
provisions of the internal law of States and the rules of 
international organizations on their competence to agree 
to the provisional application of treaties. The first para-
graph concerns the internal law of States and the second 
the rules of international organizations. 

(2) Draft guideline 10 follows closely the formulation 
of article 46 of both the 1969 and 1986 Vienna Conven-
tions. Specifically, the first paragraph of the draft guide-
line follows paragraph 1 of article 46 of the 1969 Vienna 
Convention,653 and the second, paragraph 2 of article 46 
of the 1986 Vienna Convention.654 Therefore, the draft 

653 Article 46 of the 1969 Vienna Convention provides as follows: 
“Provisions of internal law regarding competence to conclude 

treaties
“1. A State may not invoke the fact that its consent to be bound by 

a treaty has been expressed in violation of a provision of its internal law 
regarding competence to conclude treaties as invalidating its consent 
unless that violation was manifest and concerned a rule of its internal 
law of fundamental importance.

“2. A violation is manifest if it would be objectively evident to any 
State conducting itself in the matter in accordance with normal practice 
and in good faith.”

654 Article 46 of the 1986 Vienna Convention provides as follows:
“Provisions of internal law of a State and rules of an international 

organization regarding competence to conclude treaties

guideline should be considered together with those art-
icles and other applicable rules of international law. 

(3) Draft guideline 10 states that any claim that the con-
sent to provisional application is invalid must be based 
on a manifest violation of the internal law of the State or 
the rules of the organization regarding their competence 
to agree to such provisional application and, additionally, 
must concern a rule of fundamental importance. 

(4) A violation of that type is “manifest” if it would be 
objectively evident to any State or any international or-
ganization conducting itself in the matter in accordance 
with the normal practice of States or, as the case may be, 
of international organizations and in good faith.655 

Guideline 11. Agreement to provisional application 
with limitations deriving from internal law of States 
or rules of international organizations

The present draft guidelines are without prejudice 
to the right of a State or an international organization 
to agree in the treaty itself or otherwise to the provi-
sional application of the treaty or a part of the treaty 
with limitations deriving from the internal law of the 
State or from the rules of the organization.

Commentary

(1) Draft guideline 11 relates to the limitations of 
States and international organizations that could derive 
from their internal law and rules when agreeing to the 
provisional application of a treaty or a part of a treaty. It 
acknowledges that such limitations may exist and, con-
sequently, recognizes the right of States and international 
organizations to agree to provisional application subject 
to limitations that derive from internal law or rules of the 
organizations, and reflecting them in their consent to pro-
visionally apply a treaty or a part of a treaty. 

(2) Notwithstanding the fact that the provisional appli-
cation of a treaty or part of a treaty may be subject to 
limitations, such as obtaining parliamentary consent, the 
present draft guideline recognizes the flexibility of a State 
or an international organization to agree to the provisional 
application of a treaty or a part of a treaty in such a man-
ner as to guarantee that such an agreement conforms with 
the limitations deriving from their respective internal pro-
visions. For example, the present draft guideline provides 
for the possibility that the treaty may expressly refer to the 

“1. A State may not invoke the fact that its consent to be bound by 
a treaty has been expressed in violation of a provision of its internal law 
regarding competence to conclude treaties as invalidating its consent 
unless that violation was manifest and concerned a rule of its internal 
law of fundamental importance.

“2. An international organization may not invoke the fact that its 
consent to be bound by a treaty has been expressed in violation of the 
rules of the organization regarding competence to conclude treaties as 
invalidating its consent unless that violation was manifest and con-
cerned a rule of fundamental importance.

“3. A violation is manifest if it would be objectively evident to any 
State or any international organization conducting itself in the matter in 
accordance with the normal practice of States and, where appropriate, 
of international organizations and in good faith.”

655 According to article 46, paragraph 2, of the 1969 Vienna Conven-
tion and article 46, paragraph 3, of the 1986 Vienna Convention. 
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internal law of the State or the rules of the international 
organization or even make such provisional application 
conditional on the non-violation of the internal law of the 
State or the rules of the organization.656

656 See, for example, article 45 of the Energy Charter Treaty. See 
also the several examples of free trade agreements between the Euro-
pean Free Trade Association (EFTA) States and numerous other States 
(Albania, Bosnia and Herzegovina, Canada, Chile, Egypt, Georgia, 
Lebanon, Mexico, Montenegro, Peru, Philippines, Republic of Korea, 
Serbia, Singapore, the former Yugoslav Republic of Macedonia, Tuni-
sia and the Central American States, the Gulf Cooperation Council 
member States and the Southern African Customs Union States), where 
different clauses are used in this regard, such as: “if its constitutional 
requirements permit”, “if its respective legal requirements permit” or 
“if their domestic requirements permit” (www.efta.int/free-trade/free 
-trade-agreements). For instance, article 43, paragraph 2, of the Free 
Trade Agreement between the EFTA States and the Southern African 
Customs Union States reads as follows:

“Article 43 (Entry into force)
“[…]
“2. If its constitutional requirements permit, any EFTA State 

or SACU State may apply this Agreement provisionally. Provisional 

(3) The word “agreement” in the title of the draft guide-
line reflects the consensual basis of the provisional appli-
cation of treaties. 

(4) The draft guideline should not be interpreted as imply-
ing the need for a separate agreement on the applicability 
of limitations deriving from the internal law of the State or 
the rules of the international organization concerned. The 
existence of any such limitations deriving from internal law 
needs only to be sufficiently clear in the treaty itself, in the 
separate treaty or in any other form of agreement to provi-
sionally apply a treaty or a part of a treaty. 

(5) The present draft guideline should not be construed 
as encouraging States or international organizations to in-
clude in the agreement on provisional application limita-
tions derived from the internal law of the State or from the 
rules of the organization.

application of this Agreement under this paragraph shall be notified to 
the Depositary.”

http://www.efta.int/free-trade/free-trade-agreements
http://www.efta.int/free-trade/free-trade-agreements



