Chapter VI

IMMUNITY OF STATE OFFICIALS FROM FOREIGN CRIMINAL JURISDICTION

A. Introduction

53. The Commission, at its fifty-ninth session (2007),
decided to include the topic “Immunity of State officials
from foreign criminal jurisdiction” in its programme of
work and appointed Mr. Roman A. Kolodkin as Spe-
cial Rapporteur.®! At the same session, the Commission
requested the Secretariat to prepare a background study
on the topic, which was made available to the Commis-
sion at its sixtieth session (2008).282

54. The Special Rapporteur submitted three reports.
The Commission received and considered the preliminary
report at its sixtieth session (2008) and the second and
third reports at its sixty-third session (2011).2%* The Com-
mission was unable to consider the topic at its sixty-first
(2009) and sixty-second (2010) sessions.?*

55. At its sixty-fourth session (2012), the Commission
appointed Ms. Concepcion Escobar Hernandez as Special
Rapporteur to replace Mr. Kolodkin, who was no longer a
member of the Commission.?®® The Commission received
and considered the preliminary report of the Special Rap-
porteur at the same session (2012), her second report dur-
ing the sixty-fifth session (2013), her third report during
the sixty-sixth session (2014), her fourth report during the
sixty-seventh session (2015), her fifth report during the
sixty-eighth (2016) and sixty-ninth sessions (2017), her
sixth report during the seventieth (2018) and seventy-first
(2019) sessions, and her seventh report during the seventy-
first session (2019).%%¢ On the basis of the draft articles

281 At its 2940th meeting, on 20 July 2007 (see Yearbook ... 2007,
vol. II (Part Two), para. 376). The General Assembly, in paragraph 7
of its resolution 62/66 of 6 December 2007, took note of the decision
of the Commission to include the topic in its programme of work. The
topic had been included in the long-term programme of work of the
Commission during its fifty-eighth session (2006), on the basis of the
proposal contained in annex I to the report of the Commission (Year-
book ... 2006, vol. 11 (Part Two), para. 257 and p. 191).

22 Yearbook ... 2007, vol. 11 (Part Two), para. 386. For the memo-
randum prepared by the Secretariat, see document A/CN.4/596 and
Corr.1 (available from the Commission’s website, documents of the
sixtieth session; the final text will be published as an addendum to Year-
book ... 2008, vol. 11 (Part One)).

3 Yearbook ... 2008, vol. 1I (Part One), document A/CN.4/601
(preliminary report); Yearbook ... 2010, vol. I (Part One), document A/
CN.4/631 (second report); and Yearbook ... 2011, vol. II (Part One),
document A/CN.4/646 (third report), respectively.

24 See Yearbook ... 2009, vol. 11 (Part Two), para. 207; and Year-
book ... 2010, vol. 11 (Part Two), para. 343.

25 Yearbook ... 2012, vol. 1I (Part Two), para. 266.

26 Ipid., vol. 1T (Part One), document A/CN.4/654 (preliminary
report); Yearbook ... 2013, vol. I (Part One), document A/CN.4/661
(second report); Yearbook ... 2014, vol. 11 (Part One), document A/
CN.4/673 (third report); Yearbook ... 2015, vol. 1I (Part One), docu-
ment A/CN.4/686 (fourth report); Yearbook ... 2016, vol. II (Part One),
document A/CN.4/701 (fifth report); Yearbook ... 2018, vol. II (Part
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proposed by the Special Rapporteur in the second, third,
fourth and fifth reports, the Commission has provisionally
adopted seven draft articles and commentaries thereto.
Draft article 2, on definitions, is still being developed.?’

B. Consideration of the topic at the present session

56. The Commission had before it the eighth report (A/
CN.4/739) of the Special Rapporteur. The report exam-
ined the relationship between immunity of State officials
from foreign criminal jurisdiction and international crim-
inal tribunals; considered a mechanism for the settlement
of disputes between the forum State and the State of the
official; and considered the issue of good practices that
could help to solve the problems that arise in practice in
the process of determining and applying immunity. In the
light of the treatment of the issues in the report, proposals
for draft articles 17 and 18 were also presented.

57. The Commission considered the eighth report at its
3520th, 3521st and 3523rd to 3528th meetings, from 12
to 21 May 2021.

58. Following its debate on the report, the Commission,
at its 3528th meeting, on 21 May 2021, decided to refer
draft articles 17 and 18, as contained in the Special Rap-
porteur’s eighth report, to the Drafting Committee, tak-
ing into account the debate, as well as proposals made, in
the Commission.

One), document A/CN.4/722 (sixth report); and Yearbook ... 2019,
vol. I (Part One), document A/CN.4/729 (seventh report), respectively.

7 At its 3174th meeting, on 7 June 2013, the Commission received
the report of the Drafting Committee and provisionally adopted draft
articles 1, 3 and 4; at its 3193rd to 3196th meetings, on 6 and 7 August
2013, it adopted the commentaries thereto (see Yearbook ... 2013, vol. 11
(Part Two), paras. 48—49). At its 3231st meeting, on 25 July 2014, the
Commission received the report of the Drafting Committee and provi-
sionally adopted draft articles 2 (¢) and 5; at its 3240th to 3242nd meet-
ings, on 6 and 7 August 2014, it adopted the commentaries thereto (see
Yearbook ... 2014, vol. 11 (Part Two) and corrigendum, paras. 131-132).
At its 3329th meeting, on 27 July 2016, the Commission provisionally
adopted draft articles 2 (f) and 6, provisionally adopted by the Drafting
Committee and taken note of by the Commission at its sixty-seventh
session; at its 3345th and 3346th meetings, on 11 August 2016, the
Commission adopted the commentaries thereto (see Yearbook ... 2016,
vol. II (Part Two), paras. 194—195 and 249-250). At its 3378th meeting,
on 20 July 2017, the Commission provisionally adopted draft article 7
by a recorded vote; at the 3387th to 3389th meetings, on 3 and 4 Au-
gust 2017, it adopted the commentaries thereto (see Yearbook ... 2017,
vol. IT (Part Two), paras. 74, 76 and 140—141). At its 3501st meeting,
on 6 August 2019, the Chair of the Drafting Committee presented the
interim report of the Drafting Committee on “Immunity of State offi-
cials from foreign criminal jurisdiction”, containing draft article 8 ante
provisionally adopted by the Drafting Committee at the seventy-first
session (A/CN.4/L.940, available from the Commission’s website,
documents of the seventy-first session). The Commission took note
of the interim report of the Drafting Committee on draft article 8 ante,
which was presented to the Commission for information only (Year-
book ... 2019, vol. I (Part Two), para. 125 and footnote 1438).
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59. At its 3530th and 3549th meetings, on 3 June and
26 July 2021, the Commission received and considered the
reports of the Drafting Committee (A/CN.4/L.940?%% and
A/CN.4/L.953 and Add.1) and provisionally adopted draft
articles 8 ante, 8,9, 10, 11 and 12 (see sect. C.1 below).

60. Atits 3557th to 3561st meetings, from 3 to 5 August
2021, the Commission adopted the commentaries to draft
articles 8 ante, 8,9, 10, 11 and 12 (see sect. C.2 below).

1. INTRODUCTION BY THE SPECIAL RAPPORTEUR
OF THE EIGHTH REPORT

61. The Special Rapporteur recalled that, in her seventh
report,?®® which had been submitted for the Commis-
sion’s consideration at its seventy-first session, she had
completed her consideration of the questions set forth in
the workplan submitted to the Commission in 2012. How-
ever, in chapter V of the seventh report, particular atten-
tion had been drawn to three general issues that warranted
examination by the Commission before the conclusion
of the first reading: the relationship between immunity
of State officials from foreign criminal jurisdiction and
international criminal tribunals; the possibility of estab-
lishing a mechanism for the settlement of disputes; and
the possible inclusion in the draft articles of recommenda-
tions for good practices. Those questions were the subject
of consideration in the eighth report.

62. The Special Rapporteur explained that the eighth re-
port was divided into an introduction and four chapters.
The purpose of the introduction was to describe the treat-
ment of the topic by the Commission. Chapter I examined
the relationship between immunity of State officials from
foreign criminal jurisdiction and international criminal
tribunals. Chapter II considered problems related to the
settlement of disputes and proposed the establishment
of a specific mechanism for that purpose. Chapter 111
addressed the issue of recommended good practices.
Chapter IV concerned the future workplan.

63. Regarding the draft articles that the Drafting Com-
mittee had yet to examine, the Special Rapporteur stated
that she had held two rounds of informal consultations
before the start of the present session to review the cur-
rent status of the Commission’s work and to formulate
proposals that would allow the Drafting Committee to
make progress in the light of the difficult circumstances
occasioned by the coronavirus disease (COVID-19) pan-
demic and the methods of work adopted for the current
session. She thanked those members who had partici-
pated in the consultations.

64. Concerning the relationship between immunity
of State officials from foreign criminal jurisdiction and
international criminal tribunals, the Special Rapporteur
recalled that, in her sixth report, she had referred to the
need to address in a subsequent report the possible effect
that the obligation to cooperate with international crim-
inal tribunals might have on immunity of State officials

28 Available from the Commission’s website, documents of the
seventy-first session.

289 A/CN.4/729 (see footnote 286 above).

from foreign criminal jurisdiction.?*® Two events had led
her not to address the issue in her seventh report. The
first was the fact that the question of the relationship be-
tween immunity and the obligation to cooperate had been
raised before the International Criminal Court in the Jor-
dan Referral re Al-Bashir case, which was sub judice at
the time. The second was that, when the report had been
completed, an item had been on the agenda of the General
Assembly concerning a potential request for an advisory
opinion from the International Court of Justice on the
issue of immunity of heads of State and its relationship
with the duty to cooperate with the International Crim-
inal Court.”®' The Special Rapporteur noted that demand
for an advisory opinion appeared to have waned and that
the International Criminal Court had issued its judgment
in the aforementioned case on 6 May 2019.** The cur-
rent state of affairs therefore allowed the Commission to
address the relationship between immunity of State offi-
cials from foreign criminal jurisdiction and international
criminal tribunals from a general perspective.

65. The question of the relationship between immunity
of State officials from foreign criminal jurisdiction and
international criminal tribunals had been analysed by both
the Special Rapporteurs who had dealt with the present
topic. It was closely linked to the scope of the draft art-
icles, which had been defined in draft article 1, as adopted
by the Commission. It was clear that the topic did not deal
with immunities before international criminal tribunals.
Nor could it be denied, however, that discussion of the
immunity of State officials from foreign criminal jurisdic-
tion could not proceed in the abstract and without regard
to the existence of international criminal tribunals created
to consider crimes of concern to the international com-
munity. Given that international crimes could be com-
mitted by State officials, who might then be subject to
prosecution before both national and international crim-
inal courts, it seemed impossible to deny that a relationship
existed between the present topic and international crim-
inal jurisdiction. The relationship was also closely linked
to the principle of accountability and efforts to combat
impunity for crimes under international law, which had
been recurrent themes in the Commission’s debates.

66. Specific questions relating to the relationship be-
tween international criminal tribunals and the present
topic had arisen in two areas. The first was the possible
definition of an exception to immunity derived from the
obligation to cooperate with an international criminal
tribunal. The second was the standing of foreign crim-
inal jurisdiction in the light of the same obligation to co-
operate. The Commission had addressed the first question
in 2016 and 2017, deciding not to retain such an exception
in draft article 7. The second question was addressed by
the judgment of the Appeals Chamber of the International

2% A/CN.4/722 (see footnote 286 above), para. 43.

1 Agenda item 89, entitled “Request for an advisory opinion from
the International Court of Justice on the consequences of legal obliga-
tions of States under different sources of international law with respect
to immunities of Heads of State and Government and other senior offi-
cials” (A/73/251 and Add.1).

22 Situation in Darfur, Sudan, in the Case of the Prosecutor v. Omar
Hassan Ahmad Al-Bashir, Judgment in the Jordan Referral re Al-Bashir
Appeal, Judgment of the Appeals Chamber, 6 May 2019 (ICC-02/05-
01/09-397-Corr). Decisions of the International Criminal Court are
available from the Court’s website: www.icc-cpi.int.
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Criminal Court in the Jordan Referral re Al-Bashir case,
in which the Court had affirmed that, when a State party
to the Rome Statute of the International Criminal Court
acted pursuant to a request for assistance by the Court, that
State was assisting the Court in exercising its jurisdiction,
rather than exercising national criminal jurisdiction.?*

67. The Special Rapporteur reiterated her view, ex-
pressed orally at the seventy-first session and in her eighth
report, that it would be neither useful nor necessary for
the Commission to examine the judgment of the Inter-
national Criminal Court for the purposes of its work. The
judgment had to be understood in the context of the spe-
cific legal regime established by the Rome Statute, and it
did not seem possible to extrapolate from it to the topic
before the Commission, which had a general scope and
should be applicable to any State with respect to whose
criminal jurisdiction a question of immunity might arise.

68. Nevertheless, the Special Rapporteur considered
that it did not seem reasonable for the Commission to
ignore the existence of international criminal tribunals
when considering an issue that bore a certain relationship
to such tribunals. While the topic was limited in scope to
immunity from foreign criminal jurisdiction, a number of
members of the Commission and various States had stated
that the Commission’s ongoing work should not ignore
the achievements of the international community in the
field of international criminal law and that its work should
neither alter nor undermine the substantive and institu-
tional norms of international criminal law.

69. Draft article 18, proposed for the consideration
of the Commission, responded to that issue. It was for-
mulated as a “without prejudice” clause that would safe-
guard both the separation and the independence of the
regimes applicable to immunity before national criminal
courts and international criminal tribunals and preserve
the special norms governing the functioning of inter-
national criminal tribunals. The Special Rapporteur also
noted the similarity between draft article 18 and draft art-
icle 1, paragraph 2, both of which were without prejudice
clauses, and proposed that the former might be incorpor-
ated as paragraph 3 of draft article 1.

70. Turning to the question of the settlement of dis-
putes, the Special Rapporteur noted, as indicated in the
eighth report, that the procedural provisions proposed in
the sixth and seventh reports were intended to help build
trust between the State of the official and the forum State,
thereby facilitating the settlement of disputes that could
arise in the process of determining and applying im-
munity. Nevertheless, it remained possible that a diver-
gence in legal positions between the States involved could
give rise to a dispute that could only be resolved through
the peaceful means applicable in contemporary inter-
national law. In the opinion of the Special Rapporteur, it
was therefore necessary to include a specific provision on
the settlement of disputes in the present draft articles.

23 Al-Bashir (see footnote 292 above), para. 4.

2% The draft article proposed by the Special Rapporteur in her eighth
report reads as follows:

“Draft article 18

“The present draft articles are without prejudice to the rules govern-
ing the functioning of international criminal tribunals.”

71. It was clear that any dispute that might arise be-
tween the forum State and the State of the official could
be submitted to a dispute settlement mechanism accepted
by States, as had indeed happened in practice. However,
such traditional dispute resolution mechanisms had often
functioned in an ex post facto manner, operating as a last
resort to restore international lawfulness. They had not
offered States the opportunity to resolve the controversy
at an early stage, avoiding a fait accompli that would be
difficult to reverse later.

72. The consultation mechanism proposed in draft art-
icle 15 and the information exchange system provided
for in draft article 13 (renumbered as draft article 12)
were both intended to facilitate the early resolution of
disputes. However, in case neither worked, it might also
be appropriate to establish a mechanism to submit the
dispute to a neutral and impartial third party. The Special
Rapporteur explained that, to be useful, such a mech-
anism should be structured around two basic elements:
linking the submission to third-party dispute settlement
to the suspension of the exercise of criminal jurisdiction
by the forum State; and the binding effect of the decision
taken by the third party.

73. The proposal submitted to the Commission opted for
recourse to arbitration or the International Court of Justice
to avoid the long negotiation process necessary to estab-
lish an ad hoc body. It was considered that those mechan-
isms and their procedural rules were both well known to
States. The status of the International Court of Justice as
a common court of international law would also make the
Court particularly suitable to rule on the complex ques-
tions that might arise in cases relating to immunity from
foreign criminal jurisdiction.

74. Based on those considerations, the proposed draft
article 17%°° submitted to the Commission for its consid-
eration established a system for the settlement of disputes,
divided into three consecutive phases: consultations,
negotiations (both understood as mandatory mechanisms)
and recourse to arbitration or the International Court of
Justice (as alternative mechanisms of a voluntary nature).
That model, which would be subject to the general rules
on dispute settlement in force in contemporary inter-
national law, would give States a useful instrument for the
defence of their respective rights and interests, avoiding
situations of fait accompli.

75. The Special Rapporteur noted that the Commission
had included provisions on the settlement of disputes in
much of its recent work, including in projects that did not

25 The draft article proposed by the Special Rapporteur in her eighth
report reads as follows:

“Draft article 17.  Settlement of disputes

“1. If, following consultations between the forum State and the
State of the official, there remain differences with regard to the deter-
mination and application of immunity, the two States shall endeavour to
settle the dispute as soon as possible through negotiations.

“2.  Ifno negotiated solution is reached within a reasonable period
of time, which may not exceed [6] [12] months, either the forum State
or the State of the official may suggest to the other party that the dispute
be referred to arbitration or to the International Court of Justice.

“3. If the dispute is referred to arbitration or to the International
Court of Justice, the forum State shall suspend the exercise of its juris-
diction until the competent organ issues a final ruling.”



Immunity of State officials from foreign criminal jurisdiction 75

follow the traditional model of draft articles, such as its
work on peremptory norms of general international law
(jus cogens).*® However, she acknowledged that dispute
settlement mechanisms had a special link to instruments
of a normative nature and that the Commission had not
yet decided whether it would recommend to the General
Assembly that the draft articles become a treaty. Even if
not, draft article 17 would be fully justified in the context
of Part Four of the draft articles, which was dedicated to
procedural provisions and safeguards.

76. Concerning good practices, the Special Rapporteur
recalled that, in her seventh report, she had raised the
possibility of incorporating into the draft articles some
references to good practices, the adoption of which could
be recommended to States. These practices included, in
particular, decisions regarding the determination and ap-
plication of immunity being taken by a high-level na-
tional authority and States drafting manuals or guides
for use by the State bodies involved in the process of
determining and applying immunity. The Special Rap-
porteur explained that such an approach was in line with
the finding that, in a number of cases, the competent
State authorities were not familiar with the special prob-
lems raised by immunity in international law, its rela-
tionship with the fundamental principles of international
law, or the influence that decisions on the immunity of
a foreign State official might have on the international
relations of the forum State.

77. In the debate in the Commission at its seventy-first
session, several members had addressed the issue of good
practices, and the Special Rapporteur recalled that the
opinions expressed had differed widely. One proposal had
been to transform Part Four of the draft articles into an
annex that could be recommended to States as good prac-
tice. The Special Rapporteur did not consider that option
appropriate. Other members had expressed the view that
the inclusion of good practices in the draft articles would
not be useful. A third group had considered that, while the
inclusion of good practices could be useful, it would take
a long time to draft and would delay completion of the
Commission’s work on the topic.

78. The Special Rapporteur also noted that only one
State had replied to the request in the report of the Com-
mission on the work of its seventy-first session for infor-
mation “on the existence of manuals, guidelines, protocols
or operational instructions addressed to State officials and
bodies that are competent to take any decision that may
affect foreign officials and their immunity from criminal
jurisdiction in the territory of the forum State”.*” The
reply of that State had been that it had no such guide.

79. Inview of the considerations expressed, the Special
Rapporteur explained that the eighth report contained no
specific proposal on recommended good practices. This
did not, however, prevent the practices she had identified
from being included in the draft articles, either in Part
Four or in the general commentary.

2% For the text of the draft conclusions on peremptory norms of
general international law (jus cogens) adopted by the Commission on
first reading in 2019, with commentaries thereto, see Yearbook ... 2019,
vol. IT (Part Two), paras. 56-57.

27 Ibid., para. 29.

2.  SUMMARY OF THE DEBATE
(@) General comments

80. Members commended the Special Rapporteur for her
extensive work on the eighth report, which they considered
provided a clear, well-researched, succinct and comprehen-
sive treatment of the issues of the relationship between the
topic and international criminal jurisdiction, the possibility
of adding a dispute settlement clause, and recommended
good practices. Members expressed appreciation for her
organization of several rounds of informal consultations,
both before and during the session. It was noted that the
informal consultations had enabled the Drafting Committee
to progress in its work at the current session.

81. It was recalled that the Special Rapporteur had now
completed her plan of work on the topic, including the ad-
ditional questions dealt with in the eighth report. A num-
ber of members expressed the hope that the Commission
would complete its first reading either at the present
session or during the quinquennium. The importance of
giving States an opportunity to comment on a full set of
draft articles at the conclusion of the first reading was
emphasized. It was also noted that the topic had been on
the current programme of work of the Commission since
2007, making it one of the longest-running topics before
the Commission. It was considered that the time that the
Commission had taken to work on the topic reflected its
complexities and the controversial nature of some of its
fundamental aspects. In that respect, it was noted that
States had called upon the Commission to come together
on a way forward on the topic. In that connection, a num-
ber of members suggested that the Commission would
need to overcome the divergeing views of its members
on draft article 7 before completing its first reading on the
topic. The need to consider the question of inviolability
and the outstanding definitions in draft article 2 (formerly
draft article 3) was also recalled.

(b) Specific comments
Draft article 18

82. Members agreed that any question of immunity
before international criminal tribunals was outside the
scope of the present topic. Several members noted that
immunity before any particular international criminal tri-
bunal was governed by the instrument establishing its re-
spective legal regime. Nevertheless, a number of members
considered it important for the Commission to address the
relationship specifically in the draft articles. It was noted
that the two fields of law shared the important goals of
promoting accountability and preventing impunity for the
most serious crimes under international law. The point
was made that international criminal courts must often
rely on States for the exercise of their jurisdiction. Several
members emphasized the importance of avoiding cast-
ing a shadow on the interpretation and application of the
substantive and institutional norms of international crim-
inal law. In particular, the importance of the obligation
of States parties to the Rome Statute to cooperate with
the International Criminal Court and the cooperation obli-
gations of States under Security Council resolutions 827
(1993), of 25 May 1993, and 955 (1994), of 8 November
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1994, was recalled. It was also noted by some members
that, in its past practice, the Security Council, acting under
Chapter VII of the Charter of the United Nations, had cre-
ated horizontal obligations for States to assist in crim-
inal investigations by other States. However, a number
of members also emphasized the importance of the draft
article being written in a way that would apply equally to
States parties and non-parties to the Rome Statute.

83. Several members supported the inclusion of draft
article 18, sharing the view of the Special Rapporteur that
a without prejudice clause would be useful to address the
relationship of the draft articles with the rules govern-
ing the functioning of international criminal tribunals. It
was considered that the draft articles made clear that they
neither applied to nor addressed the autonomous regimes
of international criminal tribunals. It was suggested that
draft article 18 would clarify to States that the draft art-
icles had no impact on any other obligations that States
might previously have accepted or undertaken. It was also
noted that the Commission had frequently used without
prejudice clauses in its previous work, and that they had
served to delimit the scope of a topic rather than create
hierarchical relationships.

84. A number of other members opposed the adoption
of draft article 18. The view was expressed that the poten-
tial overlap between national and international jurisdic-
tion was not sufficient to create a relationship between
them. Some members considered that the relationship be-
tween the topic and international criminal tribunals had
been made clear in draft article 1, paragraph 1, and in the
commentary. A number of members also doubted that the
draft articles, if adopted without draft article 18, could
undermine developments in international criminal law.
Concern was expressed that a without prejudice clause
might be interpreted as creating a hierarchical relation-
ship between the norms governing international criminal
tribunals and the law of immunity of State officials from
national courts. It was also noted that to give precedence
to the jurisdiction of the International Criminal Court
over the jurisdictions of national courts would be contrary
to the principle of complementarity. It was emphasized
that a provision on the relationship between the topic and
international criminal tribunals should not create an ex-
ception to immunity that did not exist under customary
international law. A number of members emphasized that,
while States could agree in their relations with each other
not to recognize immunities, those States could not extend
those rules to other States. With respect to authorizations
by the Security Council, the need for close attention to the
text of such authorizations to determine their content was
recalled. It was noted that previous instruments relating to
national jurisdiction over international crimes, including
the draft articles on prevention and punishment of crimes
against humanity?*® and the International Convention for
the Protection of All Persons from Enforced Disappear-
ance, did not contain similar without prejudice clauses.
Additionally, a number of members suggested that the
complexities of the consideration of draft article 18 might
cause unnecessary delays to the completion of the first
reading on the topic.

28 For the text of the draft articles on prevention and punishment
of crimes against humanity adopted by the Commission in 2019, with
commentaries thereto, see ibid., paras. 44—45.

85. Several members addressed the judgment of the
Appeals Chamber of the International Criminal Court
in the Jordan Referral re Al-Bashir case.””* Some mem-
bers noted that the judgment had been badly reasoned
and controversial. Accordingly, it was suggested by these
members that it was important that a without prejudice
clause should not be drafted in such a way as to endorse
the judgment; they added that no link should be made
between the judgment and draft article 18 in the com-
mentary. On the other hand, some members did not agree
with this characterization. A view was expressed that it
was not for the Commission to sit in judgement over the
Appeals Chamber of the International Criminal Court in
the Jordan Referral re Al-Bashir case ruling in relation to
a legal matter that the Chamber alone had the statutory
competence to address. In any event, members generally
agreed that the Commission did not need to and should
not discuss the judgment in its work on the present topic.

86. With respect to the text of draft article 18, several
specific proposals were made. To accommodate the ex-
istence of hybrid tribunals, which were neither entirely
national nor entirely international in character, several
members supported a proposal to refer to “international-
ized criminal tribunals” instead of “international criminal
tribunals”. It was also proposed that the reference to “the
rules governing ... international criminal tribunals” be
supplemented with the words “and practices”, drawing on
the text of saving clauses in the Vienna Convention on
Diplomatic Relations and the Vienna Convention on Con-
sular Relations. Support was also voiced for an explicit
reference to obligations resulting from decisions of the
Security Council. Some members expressed concerns that
the scope of the rules covered by draft article 18 was too
broad or otherwise unclear. It was noted that the without
prejudice clause proposed in draft article 18 had a greater
scope than the relevant part of the commentary to draft
article 1, as the former referred to the “functioning” of
international criminal tribunals and the latter referred to
immunities before them. A proposal was made to refine
the text to read: “The present draft articles are without
prejudice to the applicability of immunity before inter-
national criminal tribunals under the relevant constituent
instruments establishing such international criminal tribu-
nals.” Another proposal was to make reference to States’
pre-existing obligations under international law. Other
members proposed that “jurisdiction” would be the ap-
propriate term, considering that immunities did not exist
before international criminal tribunals. In that regard, it
was highlighted that the existence of multiple such juris-
dictions should be accommodated in the text. It was also
suggested that a clause providing that the draft articles
“[did] not deal with” the question of international crim-
inal tribunals would be preferable.

87. Regarding the placement of the proposed text, several
members expressed their preference for including the pro-
vision as a new paragraph 3 in draft article 1. That, in the
view of some members, would highlight the relationship
between the without prejudice clause already contained
in draft article 1, paragraph 2, and draft article 18. Other
members considered that either placement for the provision
would be acceptable. It was emphasized that, in any event,
the two provisions would have to be read together.

29 Al-Bashir (see note 292 above).
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88. As the Special Rapporteur had not proposed a title
for draft article 18, it was suggested that “Relationship
with internationalized tribunals” could be adopted if the
provision was retained as a standalone draft article. Other
suggested titles included “Without prejudice”, “Relation-
ship to specialized treaty regimes”, “Cases outside the
scope of the present draft articles” and “Relationship
between the present draft articles and instruments estab-
lishing international criminal tribunals”.

Draft article 17 (Settlement of disputes)

89. Several members agreed with the inclusion of a
draft article relating to the settlement of disputes. It was
noted that a dispute resolution clause could be seen as a
final procedural safeguard, building on draft articles 8—16.
The procedural mechanisms proposed in the draft articles
could be seen as a whole, intended to finely balance the
interests of the forum State and the State of the official.
It was noted that the inclusion of such a clause might be
welcomed by States, some of which had been contemplat-
ing the establishment of an international mechanism to
resolve disputes relating to the immunity of State offi-
cials. Furthermore, on a practical level, several members
noted that the inclusion of a dispute settlement clause on
first reading would invite potentially useful comments
from States. However, the view was also expressed that
a dispute resolution clause would be an inappropriate
addition to the draft articles in general. In particular, it
was suggested that States might be hesitant to commit to
a mechanism that could be seen as a restriction on their
respective exercise of national criminal jurisdiction.

90. A number of members expressed the view that a
dispute settlement clause would only be relevant if the
draft articles were intended to become a treaty. Some
members considered that the inclusion of a dispute reso-
lution clause did not depend on the nature of the final
outcome of the work of the Commission. It was pointed
out that it could not yet be ruled out that the draft articles
might become a treaty, and it was therefore suggested
that a dispute resolution clause would be appropriate.
Several members saw a need for more clarity on the
intended purpose of the provision, so as to determine its
appropriate formulation. In the view of some members,
a typical compromissory clause would be more appro-
priate were the draft articles to become a treaty. If the
draft articles were not intended to become a treaty, how-
ever, a more general clause regarding procedural recom-
mendations would be appropriate.

91. A number of members considered that provisions re-
lating to dispute settlement adopted by the Commission in
its recent work on other topics could serve as models for
that provision. In particular, draft conclusion 21 of the draft
conclusions on peremptory norms of general international
law (jus cogens), adopted by the Commission on first
reading at its seventy-first session in 2019,>* and draft art-
icle 15 of the draft articles on prevention and punishment
of crimes against humanity, adopted by the Commission at
the same session,*! were cited: the former was noted as a
potential model for procedural recommendations to States;

39 Yearbook ... 2019, vol. 11 (Part Two), p. 106.
N Ibid., p. 27.

the latter as a good model of an effective compromissory
clause. However, a number of members recommended that
paragraphs 3 and 4 of draft article 15 of the draft articles
on prevention and punishment of crimes against humanity,
concerning reservations to dispute settlement, should be
omitted from the present draft articles. The view was also
expressed that draft conclusion 21 of the draft conclusions
on peremptory norms of general international law (jus co-
gens) would not be an appropriate model, as the Commis-
sion’s work on that topic had not yet been finalized. It was
also recalled that draft conclusion 21 had been motivated
by the particular negotiating history of article 53 of the
Vienna Convention on the Law of Treaties, which did not
apply to the present topic.

92. Several members expressed views concerning the
means of dispute settlement referred to in draft article 17.
It was noted that the draft article focused on negotiation,
arbitration and judicial settlement, without reference to
the other means of peaceful settlement of disputes set
forth in Article 33 of the Charter of the United Nations.
A number of members supported adding additional means
to the draft article. It was suggested that expanding the
choice of means would enable closer alignment of the
provision with State practice. Part XV of the United Na-
tions Convention on the Law of the Sea was mentioned as
a potential model.

93. Emphasis was placed on the importance of high-
lighting the obligation on all States, under Articles 2,
paragraph 3, and 33 of the Charter, to settle any differ-
ences between them by peaceful means. A number of
members highlighted the importance of the freedom of
States to choose the means of dispute resolution. It was
suggested either that an additional paragraph making ex-
press reference to the principle could be incorporated into
the draft article or that the point could be explained in
the commentary. It was also noted that, rather than being
contrary to the principle of free choice of means, draft
article 17 could be seen as an exercise of such freedom.

94. With respect to paragraph 1, some members
requested further clarification about the distinction be-
tween consultations and negotiations. It was proposed
that paragraph 1 could be amended to add “through any
other means of their own choosing” to “negotiations”. It
was suggested to change “as soon as possible” to “as soon
as practicable”, to allow States an appropriate degree of
flexibility. As an alternative, the addition of time limits for
consultations and negotiations was proposed, in order to
facilitate the resolution of disputes.

95. Regarding paragraph 2, the view was expressed that
it was not clear whether recourse to judicial or arbitral
dispute resolution was intended to be compulsory. Some
members supported using mandatory language, making
draft article 17 a compromissory clause. However, others
preferred the current wording. It was suggested that, if the
provision was intended to serve as a reminder to States,
it should be of a general nature. Thus, some members
expressed the view that including a time limit of either
6 or 12 months would make sense only if the provision
were made compulsory. It was also stated that, in view
of the sensitivities involved in disputes regarding im-
munity, even 6 months might be too long. Clarification
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was requested as to whether a dispute could be referred
to judicial or arbitral settlement before the expiration of
the 6- or 12-month period, for example if negotiations
had no reasonable prospect of success. A number of mem-
bers suggested reference to additional judicial forums,
including, where appropriate, the International Tribunal
for the Law of the Sea and a possible future African Court
of Justice and Human Rights. It was also proposed to add
conciliation, mediation and the use of good offices to the
list of available means. A number of members proposed
that draft article 17 should clarify the consequences of a
State’s not accepting another State’s invitation to settle
a dispute. Several members also expressed the view that
the creation of a new standing body to deal with disputes
regarding immunity would not be advisable.

96. A number of members supported paragraph 3 of draft
article 17. However, some members expressed doubts re-
garding the provision. It was noted that existing treaties
relating to immunities did not provide for the suspension
of domestic proceedings pending inter-State dispute reso-
lution. A view was expressed that the suspension of na-
tional proceedings pending international dispute settlement
would be particularly deferential to the State of the official.
Some members considered that the draft article failed to
address the situation of the State official whose immunity
was being examined. It was proposed that the draft article
could instead proscribe the further pursuit of criminal pro-
cedures, leaving open the question of continued detention.
Several members suggested that the question of suspension
should be treated on a case-by-case basis by the court or
arbitral tribunal in the context of provisional measures. It
was noted that, in past cases where claims relating to the
immunity of State officials had been raised before the
International Court of Justice, the Court had not indicated
provisional measures ordering the suspension of domestic
proceedings. It was also noted that it would be necessary
to ensure that domestic legal systems had provisions giv-
ing effect to any suspension. Additionally, a number of
members suggested that the draft article should specify
what effect a decision by the International Court of Justice
or arbitral tribunal would have on domestic proceedings.
It was further suggested that the dispute resolution clause
might establish a form of preliminary reference procedure,
to allow national courts to seek guidance from a third-party
dispute settlement mechanism.

97. It was noted that there was a risk that draft article 17
as proposed might interfere with existing compromissory
clauses. The addition of a without prejudice clause to
address that risk was proposed.

98. With respect to the title of the draft article, it was
suggested that “procedural requirements” might be a more
appropriate formulation, because “settlement of disputes”
suggested the creation of a binding obligation on States.

Recommended good practices

99. Members generally agreed with the Special Rappor-
teur that there was no need to formulate new proposals with
respect to recommended good practices. While a number
of members supported the idea of reflecting good prac-
tices in principle, some considered that such an inclusion
would not sit well with the form of the draft articles. Other

members considered that to work extensively on recom-
mended good practices would unnecessarily delay the con-
clusion of the Commission’s first reading on the topic. The
potential difficulty of developing a set of good practices
that would apply easily to diverse national legal systems
was also noted. Several members expressed their support
for the proposal of the Special Rapporteur to address good
practices that could already be identified either in the con-
text of those draft articles already before the Commission
or, more likely, in the commentaries. It was also suggested
that States’ recommended good practices could be inferred
from their comments, so no direct mention of the practices
would be necessary in the work of the Commission.

3.  CONCLUDING REMARKS OF THE SPECIAL RAPPORTEUR

100. The Special Rapporteur expressed her appreciation
to the members for their comments on her eighth report.
In her view, the comments, observations, criticisms and
suggestions of members would contribute to the advance-
ment of the Commission’s work.

101. Responding first to the concerns expressed about
how work on the topic was progressing, the Special
Rapporteur noted that several substantive issues pend-
ing before the Commission would require an additional
effort if they were to be addressed successfully before the
draft articles were adopted on first reading. She noted that
some members had mentioned draft article 7 on excep-
tions to immunity ratione materiae in that context. She
emphasized, however, that the Commission was making
efficient progress in tackling a matter that gave rise to
legal difficulties and political sensitivities. That progress
was due in large part to a workplan and methodology that
had received broad support in the Commission during the
current and previous quinquennia. She expressed her con-
fidence that the Commission would be able to resolve the
problems that inevitably arose in the process of progres-
sive development and codification of international law, in
line with its characteristic spirit of collegiality.

102. With respect to the future outcome of the Commis-
sion’s work on the topic, the Special Rapporteur was of
the view that the topic had been developed in the form
of draft articles, the purpose of which was to offer States
a proposal for the general regulation of the matter, in ac-
cordance with the mandate of the Commission to promote
the progressive development and codification of inter-
national law. She saw no reason to change the format of
the work of the Commission at the current stage, espe-
cially in the light of the normative dimension of that work,
and expressed her belief that the Commission shared that
opinion. For that reason, the Commission’s work on the
topic would take the form of draft articles, regardless of
whether the Commission recommended on second read-
ing that the General Assembly use them as the basis for a
possible treaty. In her view, the nature of the instrument
being prepared and the potential recommendation to be
made to the General Assembly on further treatment of the
draft articles were two issues that should remain separate.

103. With respect to draft article 18, the Special Rap-
porteur remarked that the statements of members, while
revealing diverse opinions, reflected the importance of
the issue.
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104. Regarding the scope of the draft articles, the
Special Rapporteur recalled that a number of members
considered it unnecessary for the Commission to exam-
ine the relationship between the topic and international
criminal tribunals, as the issue was outside the scope of
the topic. However, she also noted that the majority of
members had spoken in favour of examining the issue
and retaining draft article 18. The Special Rapporteur
agreed with the latter approach and considered that it
would be difficult to justify the purposeful exclusion
of a reference to the autonomy of the regimes applic-
able to international criminal tribunals in the light of
the evolution of international law. That was especially
so considering the number of cases in practice in which
the issue of immunity from foreign criminal jurisdiction
had been raised in connection with the same crimes that
fell within the jurisdiction of international criminal tri-
bunals. To acknowledge that connection and to formally
declare the autonomy of the legal regimes applicable to
such courts would not prejudice the scope of the topic
and would allow the Commission to avoid entering into
the debate on immunity before national criminal courts
and international criminal tribunals.

105. Concerning the judgment of the International Crim-
inal Court in the Jordan Referral re Al-Bashir case, the
Special Rapporteur recalled that some members had ex-
pressed opposition to draft article 18 because of concerns
that it had a direct connection to the Court’s judgment and
could be read as validating or supporting it. The Special
Rapporteur did not think such concerns were justified.
While she had waited for the Court to issue its judgment
before addressing the question, she had always reserved
the right to return to the question of the relationship be-
tween the topic and international criminal tribunals. As
she had already indicated in 2019, it was not necessary for
the Commission to consider the judgment, since it was not
relevant to the topic. For that reason, the reference to the
judgment in her eighth report was limited to recalling the
main conclusions of the judgment and explaining why it
was irrelevant to the work of the Commission. She reiter-
ated her view that draft article 18 could not be viewed as
validating, endorsing or supporting the judgment of the
International Criminal Court, and she was confident that
the Drafting Committee would take the concerns of mem-
bers in mind when considering the draft article.

106. Additionally, the Special Rapporteur noted that,
while several members had seized upon the phrasing in
the English translation of the eighth report that the recep-
tion of the judgment “has not been kind” (para. 23), in her
view a preferable translation would have been “has been
contentious”.

107. On the question of the effect of the proposed with-
out prejudice clause, the Special Rapporteur noted the
view expressed that the text proposed for draft article 18
would amount to recognition that the rules governing
the functioning of international criminal tribunals were
hierarchically superior to those governing the immunity
of State officials from foreign criminal jurisdiction. The
Special Rapporteur shared the view that the conventional
norms governing an international criminal tribunal were
generally applicable only to the States parties to the
relevant convention, but disagreed that draft article 18

would in any way affect that principle. She recalled that
the Commission had frequently used without prejudice
clauses in its work and that it had not understood such
clauses to give rise to hierarchical relationships. Rather,
she agreed with those members who considered that draft
article 18 merely separated different legal regimes whose
validity and separate fields of application were intended
to be preserved.

108. Concerning the placement of draft article 18, the
Special Rapporteur noted that practically all of the mem-
bers who supported the inclusion of draft article 18 were
of the view that the provision would be best included as
draft article 1, paragraph 3. That placement was more ap-
propriate because draft article 18 was closely related to
the scope of the draft articles and could complement the
without prejudice clause contained in draft article 1, para-
graph 2. The Special Rapporteur expressed her intention
to make appropriate proposals to the Drafting Committee
in that regard.

109. Inresponse to the specific drafting proposals made
by members, the Special Rapporteur highlighted in par-
ticular the suggestion of referring to “internationalized”
rather than “international” criminal tribunals, but con-
sidered that the study of all such proposals would be more
appropriately left to the Drafting Committee.

110. With respect to draft article 17, the Special Rap-
porteur emphasized that the proposal to include a draft
article dedicated to dispute settlement had received sup-
port from a majority of Commission members. She also
noted that some members had linked the inclusion of a
draft article on dispute settlement to the idea that the
final outcome of the Commission’s work would be a
treaty. Others, however, had considered that a dispute
settlement provision could also be understood as an
extension of the procedural guarantees included in Part
Four of the draft articles and that it would therefore be
appropriate to include such a clause regardless of the
final outcome of the work. Draft article 17 reflected the
latter perspective, which also explained the placement
of the provision directly after the other provisions pro-
posed in Part Four. Nevertheless, the Special Rapporteur
agreed that the final outcome of the Commission’s work
could be relevant to the content of draft article 17. A
traditional compromissory clause might be more appro-
priate for a draft treaty, while a provision offering guid-
ance to States on how to resolve a dispute would be more
appropriate if the Commission did not intend to propose
a treaty. The Special Rapporteur had not intended the
draft article to become a compromissory clause but was
open to discussing the observations and suggestions of
members in the Drafting Committee. She also recalled
that, regardless of the final decision of the Commission
on the nature of its work on the topic, it would be useful
to include a dispute resolution clause at first reading to
allow for feedback thereon from States.

111.  With respect to the means of dispute resolution in-
cluded in draft article 17, the Special Rapporteur took note
of proposals to include other means of dispute settlement
or other judicial forums in the draft article. However, she
considered that the provision was intended to provide a
simple and useful model for dispute settlement. While
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it was obvious that States could use any other means of
dispute settlement, it would not add value to reiterate
that list of available means in the provision. The Special
Rapporteur was nevertheless open to the possibility of in-
cluding other specific means that would be particularly
useful for the purpose pursued in draft article 17. She also
considered it appropriate to limit the reference to judicial
means to the International Court of Justice, in view of the
general approach taken in the draft articles. With respect
to the reference to arbitration, the Special Rapporteur
explained that a general reference was appropriate to re-
spect the principle of free choice of means, while it was
obvious from the context that the reference pertained to
inter-State arbitration. The Special Rapporteur also took
note of the view shared by members that it would not be
useful to create a specialized body.

112. Concerning the characteristics of the proposed dis-
pute settlement mechanism, and in response to a question
raised during the debate, the Special Rapporteur explained
that her proposal was structured in three phases: consulta-
tion, negotiation and judicial or arbitral settlement. Not-
ing that consultations and negotiations might overlap, she
clarified that the two were distinguished by their degree of
formality and by the fact that the specific aim of negotia-
tion was to find a solution bilaterally. The Special Rap-
porteur also noted the points raised by members relating
to the suspension of the exercise of national jurisdiction,
should the States concerned decide to submit a dispute to
arbitration or to the International Court of Justice. How-
ever, she explained that the provision was intended to
serve as a safeguard for the State of the official against
abusive or politically motivated prosecutions. She noted
that it would be necessary to take into account the need
to guarantee an adequate balance between protecting
the interests of the forum State and those of the State of
the official, in order to avoid a fait accompli that could
deprive the forum State of the right to exercise criminal
jurisdiction or the State of the official of immunity. With
respect to the issues raised concerning the legal effect of
the outcome of a dispute settlement mechanism in the
legal order of the forum State, the Special Rapporteur ex-
pressed her view that the issue was important and should
be considered by the Drafting Committee, along with the
practical consequences that might arise from the optional
nature of recourse to the International Court of Justice or
to arbitration.

113. Regarding the question of good practices, the Spe-
cial Rapporteur noted that members had been practically
unanimous in their support of her proposal not to include
a provision on the question in the draft articles. She indi-
cated her intention, in line with the suggestion of some
members, to include a reference to examples of good
practice in the commentary that she would submit to the
Commission.

C. Text of the draft articles on immunity of State
officials from foreign criminal jurisdiction
provisionally adopted so far by the Commission

1. TEXT OF THE DRAFT ARTICLES

114. The text of the draft articles provisionally adopted
so far by the Commission is reproduced below.

IMMUNITY OF STATE OFFICIALS FROM FOREIGN

CRIMINAL JURISDICTION
PARrT ONE
INTRODUCTION
Article 1. Scope of the present draft articles

1. The present draft articles apply to the immunity of State
officials from the criminal jurisdiction of another State.

2. The present draft articles are without prejudice to the im-
munity from criminal jurisdiction enjoyed under special rules of
international law, in particular by persons connected with diplo-
matic missions, consular posts, special missions, international or-
ganizations and military forces of a State.

Article 2.  Definitions

For the purposes of the present draft articles:

(e) “State official” means any individual who represents the
State or who exercises State functions;

(f) an “act performed in an official capacity” means any act
performed by a State official in the exercise of State authority;

PArT Two
IMMUNITY RATIONE PERSONAE"
Article 3. Persons enjoying immunity ratione personae

Heads of State, Heads of Government and Ministers for Foreign
Affairs enjoy immunity ratione personae from the exercise of for-
eign criminal jurisdiction.

Article 4. Scope of immunity ratione personae

1. Heads of State, Heads of Government and Ministers for
Foreign Affairs enjoy immunity ratione personae only during their
term of office.

2. Such immunity ratione personae covers all acts performed,
whether in a private or official capacity, by Heads of State, Heads
of Government and Ministers for Foreign Affairs during or prior
to their term of office.

3. The cessation of immunity ratione personae is without
prejudice to the application of the rules of international law con-
cerning immunity ratione materiae.

PART THREE
IMMUNITY RATIONE MATERIAE®
Article 5. Persons enjoying immunity ratione materiae

State officials acting as such enjoy immunity ratione materiae
from the exercise of foreign criminal jurisdiction.

Article 6. Scope of immunity ratione materiae

1. State officials enjoy immunity ratione materiae only with re-
spect to acts performed in an official capacity.

2. Immunity ratione materiae with respect to acts performed
in an official capacity continues to subsist after the individuals con-
cerned have ceased to be State officials.

3. Individuals who enjoyed immunity ratione personae in ac-
cordance with draft article 4, whose term of office has come to an
end, continue to enjoy immunity with respect to acts performed in
an official capacity during such term of office.

* The Commission is considering the procedural provisions and
safeguards applicable to the present draft articles in Part Four.
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Article 7. Crimes under international law in respect of which
immunity ratione materiae shall not apply

1. Immunity ratione materiae from the exercise of foreign
criminal jurisdiction shall not apply in respect of the following
crimes under international law:

(a) crime of genocide;

(b) crimes against humanity;
(c) war crimes;

(d) crime of apartheid;

(e) torture;

(f) enforced disappearance.

2. For the purposes of the present draft article, the crimes
under international law mentioned above are to be understood ac-
cording to their definition in the treaties enumerated in the annex
to the present draft articles.

PArT Four™

Article 8 ante. Application of Part Four

The procedural provisions and safeguards in this Part shall be
applicable in relation to any criminal proceeding against a foreign
State official, current or former, that concerns any of the draft art-
icles contained in Part Two and Part Three of the present draft art-
icles, including to the determination of whether immunity applies
or does not apply under any of the draft articles.

Article 8. Examination of immunity by the forum State

1. When the competent authorities of the forum State become
aware that an official of another State may be affected by the exer-
cise of its criminal jurisdiction, they shall examine the question of
immunity without delay.

2. Without prejudice to paragraph 1, the competent au-
thorities of the forum State shall always examine the question of
immunity:

(a) before initiating criminal proceedings;

(b) Dbefore taking coercive measures that may affect an official
of another State, including those that may affect any inviolability
that the official may enjoy under international law.

Article 9.  Notification of the State of the official

1. Before the competent authorities of the forum State initiate
criminal proceedings or take coercive measures that may affect an
official of another State, the forum State shall notify the State of
the official of that circumstance. States shall consider establishing
appropriate procedures to facilitate such notification.

2. The notification shall include, infer alia, the identity of the
official, the grounds for the exercise of criminal jurisdiction and the
competent authority to exercise jurisdiction.

3. The notification shall be provided through diplomatic chan-
nels or through any other means of communication accepted for
that purpose by the States concerned, which may include those pro-
vided for in applicable international cooperation and mutual legal
assistance treaties.

Article 10. Invocation of immunity

1. A State may invoke the immunity of its official when it
becomes aware that the criminal jurisdiction of another State
could be or is being exercised over the official. Immunity should be
invoked as soon as possible.

2. Immunity shall be invoked in writing, indicating the iden-

tity of and the position held by the official, and the grounds on
which immunity is invoked.

" The Commission has yet to adopt the title of this part.

3. Immunity may be invoked through diplomatic channels or
through any other means of communication accepted for that pur-
pose by the States concerned, which may include those provided for
in applicable international cooperation and mutual legal assistance
treaties.

4. The authorities before which immunity has been invoked
shall immediately inform any other authorities concerned of that fact.

Article 11.  Waiver of immunity

1. The immunity from foreign criminal jurisdiction of the
State official may be waived by the State of the official.

2. Waiver must always be express and in writing.

3. Waiver of immunity may be communicated through dip-
lomatic channels or through any other means of communication
accepted for that purpose by the States concerned, which may in-
clude those provided for in applicable international cooperation
and mutual legal assistance treaties.

4. The authorities to which the waiver has been communicated
shall immediately inform any other authorities concerned that im-
munity has been waived.

5. Waiver of immunity is irrevocable.

Article 12 [13]."™™  Requests for information

1. The forum State may request from the State of the offi-
cial any information that it considers relevant in order to decide
whether immunity applies or not.

2. The State of the official may request from the forum State
any information that it considers relevant in order to decide on the
invocation or the waiver of immunity.

3. Information may be requested through diplomatic channels
or through any other means of communication accepted for that
purpose by the States concerned, which may include those pro-
vided for in applicable international cooperation and mutual legal
assistance treaties.

4. The requested State shall consider any request for informa-
tion in good faith.

ANNEX

LIST OF TREATIES REFERRED TO
IN DRAFT ARTICLE 7, PARAGRAPH 2

Crime of genocide

Rome Statute of the International Criminal Court, 17 July
1998, article 6.

Convention on the Prevention and Punishment of the Crime of
Genocide, 9 December 1948, article I1.

Crimes against humanity

Rome Statute of the International Criminal Court, 17 July
1998, article 7.

War crimes

Rome Statute of the International Criminal Court, 17 July
1998, article 8, paragraph 2.

Crime of apartheid

International Convention on the Suppression and Punishment
of the Crime of Apartheid, 30 November 1973, article II.

Torture

Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, 10 December 1984, article 1,
paragraph 1.

*** The number between square brackets indicates the original num-
ber of the draft article in the report of the Special Rapporteur.
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Enforced disappearance

International Convention for the Protection of All Persons from
Enforced Disappearance, 20 December 2006, article 2.

2. TEXT OF THE DRAFT ARTICLES AND COMMENTARIES THERETO
PROVISIONALLY ADOPTED BY THE COMMISSION AT ITS
SEVENTY-SECOND SESSION

115. The text of the draft articles and commentaries
thereto provisionally adopted by the Commission at its
seventy-second session is reproduced below.
Article 8 ante. Application of Part Four

The procedural provisions and safeguards in this
Part shall be applicable in relation to any criminal
proceeding against a foreign State official, current or
former, that concerns any of the draft articles con-
tained in Part Two and Part Three of the present draft
articles, including to the determination of whether
immunity applies or does not apply under any of the
draft articles.

Commentary

(1) Draft article 8 ante is the first of the draft articles in
Part Four. Its purpose is to define the scope of application
of Part Four in connection with Part Two and Part Three,
which deal respectively with immunity ratione personae
and immunity ratione materiae of State officials, current
or former, from foreign criminal jurisdiction. By refer-
ring to the links between Part Four, on the one hand, and
Part Two and Part Three, on the other, draft article 8 ante
takes into account the notion of balance reflected in the
previous work of the Commission, which included a foot-
note to the titles of Part Two and Part Three indicating
that “[t]he Commission [would] consider the procedural
provisions and safeguards applicable to the present draft
articles at its seventieth session”.’?

(2) As Part Four is an integral part of the draft articles,
its provisions are intended to be generally applicable to
the other provisions of the draft articles. There was none-
theless a divergence of views among the members of the
Commission with regard to the scope of Part Four, in par-
ticular its relationship to draft article 7, which was pro-
visionally adopted by the Commission at its sixty-ninth
session (2017).

(3) In the view of some members, the procedural guar-
antees and safeguards contained in Part Four applied only
when immunity might exist, which seemingly was not the
case with respect to the crimes listed in draft article 7, as it
was couched in absolute terms, stating that immunity ra-
tione materiae “shall not apply in respect of the following
crimes under international law”. On the contrary, several

392 The decision to include the footnote was taken at the Commis-
sion’s sixty-ninth session (2017), when draft article 7 was provisionally
adopted. See Yearbook ... 2017, vol. 11 (Part Two), p. 121. See, in par-
ticular, para. (9) of the commentary to draft article 7, which states that
“in order to reflect the great importance attached by the Commission
to procedural issues in the context of the present topic, it was agreed
that the current text of the draft articles should include the following
footnote: ‘The Commission will consider the procedural provisions and
safeguards applicable to the present draft articles at its seventieth ses-
sion’” (ibid., p. 126).

members supported a broader interpretation of the draft art-
icles proposed by the Special Rapporteur and envisioned
a role for procedural safeguards and guarantees even with
respect to situations where draft article 7 was engaged.

(4) In the light of this divergence of views, the Com-
mission provisionally adopted draft article 8 ante, which
expressly states that all the procedural provisions and
safeguards in Part Four of the draft articles “shall be ap-
plicable in relation to any criminal proceeding against a
foreign State official, current or former, that concerns any
of the draft articles contained in Part Two and Part Three
of the present draft articles, including to the determination
of whether immunity applies or does not apply under any
of the draft articles”. Draft article 8 ante does not prejudge
and is without prejudice to the adoption of any additional
procedural guarantees and safeguards, including whether
specific safeguards apply to draft article 7.

(5) With the phrase “including to the determination of
whether immunity applies or does not apply under any
of the draft articles”, the Commission has confirmed that
Part Four, in its entirety, also applies to draft article 7. This
is made especially clear by the reference to the determina-
tion of immunity, understood as the process for deciding
whether immunity applies or does not apply, which is the
subject of draft article 13, currently under consideration
by the Drafting Committee. In determining the applic-
ability of immunity ratione materiae, account should be
taken both of the normative elements listed in draft art-
icles 4, 5 and 6, as provisionally adopted by the Com-
mission, and of the exceptions set out in draft article 7.
In addition, under draft article 8 ante, all the procedural
provisions and safeguards set out in Part Four must be re-
spected in the process of determining whether exceptions
are applicable.

(6) Although the Commission discussed a proposal to
include an express reference to draft article 7 in draft
article 8 ante, in order to ensure that the provisions and
safeguards in Part Four would be understood to apply to
it, the proposal was rejected in favour of a more general
and neutral formulation referring to “the determination of
whether immunity applies or does not apply under any of
the draft articles”.

(7) Part Four is applicable “in relation to any criminal
proceeding against a foreign State official”. The term
“criminal proceeding” is used in draft article 8 ante to refer
broadly to different steps that may be taken by the forum
State in furtherance of the exercise of its criminal jurisdic-
tion. In view of the differences in practice between States’
various legal systems and traditions, it was not considered
necessary to refer specifically to the nature of these steps,
which may include both acts of the executive and acts per-
formed by judges and prosecutors. In any event, the use
of the term “criminal proceeding” should be reviewed in
the final revision of the draft articles before their adoption
on first reading, in particular to ensure that the use of both
this term and the term “exercise of criminal jurisdiction”,
and their respective meanings, are consistent and system-
atic throughout the draft articles. Such a review should
be carried out once the Commission has decided on the
definition of the concept of “criminal jurisdiction”, which
is currently pending in the Drafting Committee.
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(8) Draft article 8 ante uses the phrase “against a foreign
State official, current or former”. This reflects the need for
there to be a connection between the foreign State official
and the criminal proceeding that the forum State seeks
to carry out and in respect of which immunity might be
applicable. The express mention of the temporal situation
in which the official may be in his or her relationship with
the foreign State (current or former) is not intended to
alter the temporal scope of immunity from criminal juris-
diction, since, as the Commission points out in the com-
mentary to draft article 2 (e), this element is irrelevant to
the definition of “official” and “[t]he temporal scope of
immunity ratione personae and of immunity ratione ma-
teriae is the subject of other draft articles”.’*® The words
“current or former” should therefore be understood in the
light of the provisions of draft article 4, for immunity ra-
tione personae, and of draft article 6, for immunity ra-
tione materiae. The term “foreign State official” should
also be reviewed before the draft articles are adopted on
first reading, in order to decide whether the term to be
used consistently and systematically should be this one or
the term “official of another State”, which is used in other
draft articles.

Article 8. Examination of immunity
by the forum State

1. When the competent authorities of the forum
State become aware that an official of another State
may be affected by the exercise of its criminal juris-
diction, they shall examine the question of immunity
without delay.

2. Without prejudice to paragraph 1, the compe-
tent authorities of the forum State shall always exam-
ine the question of immunity:

(a) before initiating criminal proceedings;

(b) before taking coercive measures that may af-
fect an official of another State, including those that
may affect any inviolability that the official may enjoy
under international law.

Commentary

(1) Draft article 8 concerns the obligation to examine
the question of immunity from criminal jurisdiction when
the authorities of the forum State seek to exercise or do
exercise criminal jurisdiction over an official of another
State. “Examination of immunity” refers to the measures
necessary to assess whether or not an act of the author-
ities of the forum State involving the exercise of its crim-
inal jurisdiction may affect the immunity from criminal
jurisdiction of officials of another State. Thus, “exami-
nation” of immunity is a preparatory act that marks the
beginning of a process that will end with a determination
of whether or not immunity applies. Although closely
related, “examination” and “determination” of immunity
are distinct categories. The “determination of immunity”
will be dealt with in a separate draft article that has not yet
been considered by the Drafting Committee.

39 Yearbook ... 2014, vol. 11 (Part Two) and corrigendum, p. 145,
para. (12) of the commentary to draft article 2 (e).

(2) Draft article 8 contains two paragraphs that define,
respectively, a general rule (para. 1) and a special rule
that would be applicable to specific situations (para. 2).
In both cases the obligation to examine the question of
immunity is attributed to the “competent authorities” of
the forum State. The Commission decided not to specify
which State organs fall into this category, since the identi-
fication of such organs will depend on the time when the
question of immunity arises and on the legal system of
the forum State. Since such organs may differ from one
domestic legal system to another, it was considered pref-
erable to use a term that encompasses organs of different
types, including executive organs, police, prosecutors and
courts. Determining which State organs fall within the
category of “competent authorities” for the purposes of
the present draft article is a matter to be considered on a
case-by-case basis.

(3) The general rule contained in paragraph 1 defines
the obligation of the competent authorities of the forum
State to “examine the question of immunity without
delay” when they “become aware that an official of an-
other State may be affected by the exercise of its crim-
inal jurisdiction”.

(4) The Commission deemed it more appropriate to use
the term “official of another State”, rather than “foreign
official”. This term is used as an equivalent of “foreign
State official”, which is used in draft article 8 ante, and
“State official”, which is used in the title of the topic (in
the plural) and whose definition is contained in draft art-
icle 2 (e) provisionally adopted by the Commission. This
term thus covers any State official, regardless of rank, of
whether he or she is covered by immunity ratione per-
sonae or immunity ratione materiae, and of whether he
or she is still an official at the time when the question of
immunity is to be examined. The term “official of another
State” therefore includes any official who could benefit
from immunity from foreign criminal jurisdiction in ac-
cordance with the provisions of Part Two and Part Three
of the draft articles.

(5) The obligation to examine the question of immunity
will arise only when an official of another State may be
affected by the exercise of the criminal jurisdiction of the
forum State. For the general rule, the Commission has
used the expression “exercise of ... criminal jurisdiction”,
which it considered preferable to “criminal proceeding”,
an expression proposed by the Special Rapporteur that
was considered too narrow. The term “exercise of crim-
inal jurisdiction” is also used in draft articles 3, 5 and
7, although its scope is not defined in the commentaries
thereto. It should be noted that the very concept of “crim-
inal jurisdiction”, which was included in the Special Rap-
porteur’s second report,*® has not yet been considered
by the Drafting Committee. In any event, and subject to
the definition of “criminal jurisdiction” to be adopted in
due course by the Commission, for the purposes of draft
article 8, “exercise of criminal jurisdiction” should be
understood to mean such acts carried out by the compe-
tent authorities of the forum State as may be necessary
to establish the criminal responsibility, if any, of one or

304 Yearbook ... 2013, vol. 11 (Part One), document A/CN.4/661,
pp- 4142, paras. 36-42.
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several individuals. These acts may be of different types
and are not limited to judicial acts, and may include gov-
ernmental, police, investigative and prosecutorial acts.

(6) However, not all acts that may fall within the generic
category “exercise of criminal jurisdiction” will give rise
to an obligation to examine the question of immunity.
Rather, such an obligation arises only when the official
of another State may be “affected” by any of the acts in
this category. As follows from the judgments of the Inter-
national Court of Justice in the case concerning the Arrest
Warrant of 11 April 2000°% and in Certain Questions of
Mutual Assistance in Criminal Matters,*® a particular
criminal procedure measure may affect immunity of a
foreign official only if it hampers or prevents the exer-
cise of the functions of that person by imposing obliga-
tions upon them. For example, the commencement of a
preliminary investigation or institution of criminal pro-
ceedings, not only in respect of the alleged fact of a crime
but also actually against the person in question, cannot be
seen as a violation of immunity if it does not impose any
obligation upon that person under the national law being
applied. The forum State is also able to carry out at least
the initial collection of evidence for this case (to collect
witness testimonies, documents, material evidence, etc.),
using measures which are not binding or constraining on
the foreign official.

(7) The general rule set out in paragraph 1 attaches par-
ticular importance to the time at which the competent
authorities of the forum State should examine the ques-
tion of immunity, emphasizing that it should be done at
an carly stage, since otherwise the effectiveness of the
institution of immunity could be undermined. Although
treaties addressing various forms of immunity of State
officials from foreign criminal jurisdiction have not in-
cluded specific rules in this regard, the International
Court of Justice has expressly stated that the question
of immunity should be examined at an early stage and
considered in limine litis**” With this in mind, the Com-
mission decided to indicate explicitly the point at which
examination of the question of immunity should begin,

395 Arrest Warrant of 11 April 2000 (Democratic Republic of the
Congo v. Belgium), Judgment, I.C.J. Reports 2002, p. 3, at p. 22,
paras. 54-55.

3% Certain Questions of Mutual Assistance in Criminal Matters
(Djibouti v. France), Judgment, I.C.J. Reports 2008, p. 177, at pp. 236—
237, paras. 170-171.

397 This question was addressed by the International Court of Justice
in the proceedings concerning the Difference Relating to Immunity from
Legal Process of a Special Rapporteur of the Commission on Human
Rights, in which the Court elucidated the applicability of the privileges
and immunities set out in the Convention on the Privileges and Immun-
ities of the United Nations in connection with the prosecution in Malay-
sia of the Special Rapporteur on the independence of judges and law-
yers, who had been prosecuted for statements made in an interview. In
this context, the Court — at the request of the United Nations Economic
and Social Council — issued an advisory opinion in which it stated that
“questions of immunity are ... preliminary issues which must be expe-
ditiously decided in limine litis”, and that this affirmation “is a gener-
ally recognized principle of procedural law”, the purpose of which is to
avoid “nullifying the essence of the immunity rule”. Accordingly, the
Court concluded by 14 votes to 1 “[t]hat the Malaysian courts had the
obligation to deal with the question of immunity from legal process as
a preliminary issue to be expeditiously decided in limine litis” (Differ-
ence Relating to Immunity from Legal Process of a Special Rapporteur
of the Commission on Human Rights, Advisory Opinion, I.C.J. Reports
1999, p. 62, at p. 88, para. 63, and p. 90, para. 67 (2) (b)).

defining it as follows: “[w]hen the competent authorities
of the forum State become aware that an official of an-
other State may be affected by the exercise of its criminal
jurisdiction”. The phrase “[w]hen [they] become aware”
follows, to some extent, the wording used by the Institute
of International Law in its 2001 resolution on immunities
from jurisdiction and execution of Heads of State and
of Government in international law,>®® and is intended
to emphasize that the question of immunity should be
examined as soon as possible, without the need to wait
until formal judicial proceedings have begun. To rein-
force this idea, the phrase “without delay”, contained in
articles 36 and 37 of the Vienna Convention on Consular
Relations, has been used.

(8) Paragraph 2 of draft article 8 sets out a special rule
covering two particular cases in which the competent
authorities of the forum State should examine the ques-
tion of immunity. The special regime set out in this para-
graph is framed as a “without prejudice” clause, in order
to preserve the applicability of the general rule contained
in paragraph 1. In this context, the words “without preju-
dice” are used to emphasize that the general rule applies in
all circumstances and cannot be affected or prejudiced by
the special rule contained in paragraph 2. The special rule
in paragraph 2 is intended to draw the attention of the com-
petent authorities of the forum State to their obligation to
examine the question of immunity before taking any of the
special measures set forth in this paragraph, if they have
not done so earlier under the general rule. The use of the
adverb “always” is intended to reinforce this idea.

(9) Under the special rule contained in paragraph 2, the
competent authorities must always examine the question
of immunity “before initiating criminal proceedings”
(subparagraph (a)) and “before taking coercive measures
that may affect an official of another State” (subpara-
graph (b)). The Commission selected these two cases as
examples of acts that would always affect the official of
another State and that, if they were to occur, could vio-
late any immunity from foreign criminal jurisdiction that
the official might enjoy. The use of the adverb “before”
is intended to reinforce the principle that immunity must
always be examined as a preliminary issue in limine litis.

(10) The term “criminal proceedings” refers to the com-
mencement of judicial proceedings brought for the pur-
pose of determining the possible criminal responsibility
of an individual, in this case an official of another State.
This term is to be distinguished from the term “exercise
of criminal jurisdiction”, which, as noted above, has a
broader meaning. The Commission preferred to use the
expression “initiati[on] [of] criminal proceedings”, rather
than the terms “prosecution”, “indictment” or “accusation”
or the expressions “commencement of the trial phase” or
“commencement of the oral proceedings”, as these terms
may have different meanings in different domestic legal
systems. For this reason, it decided to use more general

308 Article 6 of the resolution of the Institute of International Law
states that “[t]he authorities of the State shall afford to a foreign Head
of State, the inviolability, immunity from jurisdiction and immunity
from measures of execution to which he or she is entitled, as soon as
that status is known to them” (Yearbook of the Institute of International
Law, vol. 69 (Session of Vancouver, 2001), p. 747; available from the
Institute’s website: www.idi-iil.org, Resolutions).
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terminology encompassing any of the specific acts rep-
resenting the initiation of criminal proceedings under the
domestic law of the forum State. The identification of
the time of “initiati[on] [of] criminal proceedings” as the
moment at which, in any event, the question of immunity
must be examined is consistent with international practice
and jurisprudence. This does not mean, however, that the
question of immunity cannot also be examined at a later
stage if necessary, including at the appeal stage.

(11) The phrase “coercive measures that may affect an
official of another State” refers to acts of the competent
authorities of the forum State that are directed at the offi-
cial and that may be carried out at any time as part of the
exercise of criminal jurisdiction, regardless of whether
or not criminal proceedings have been initiated. These
are essentially in personam measures that may affect,
inter alia, the official’s freedom of movement, his or her
appearance in court as a witness or his or her extradition
to a third State. These measures do not necessarily imply
that “criminal proceedings against the official” are tak-
ing place, but they may fall under the category “exercise
of criminal jurisdiction”. Since such measures may differ
from one domestic legal system to another, it was con-
sidered preferable to use the general wording “coercive
measures” to refer to “act of authority”, which was used
by the International Court of Justice in the case concerning
the Arrest Warrant of 11 April 2000 and is inspired by the
reasoning of the Court in Certain Questions of Mutual As-
sistance in Criminal Matters.*®

(12) In practice, one of the most common coercive
measures is the detention of the official. The need to
examine the question of immunity before detention
is ordered was asserted by the Special Court for Sierra
Leone in the Charles Taylor case. In its decision of
31 May 2004, the Appeals Chamber stated: “To insist that
an incumbent Head of State must first submit himself to
incarceration before he can raise the question of his im-
munity not only runs counter, in a substantial manner, to
the whole purpose of the concept of sovereign immunity,
but would also assume, without considering the merits,
issues of exceptions to the concept that properly fall to
be determined after delving into the merits of the claim
to immunity.”?'® The Commission therefore considered
it necessary to address this issue in connection with the
examination of immunity.

(13) With regard to this question, it should be noted
that the scope of the draft articles is limited to immunity
from foreign criminal jurisdiction and thus does not in-
clude the question of inviolability. However, while im-
munity from jurisdiction and inviolability are two distinct
categories that are not interchangeable, it is nevertheless
true that both are dealt with at the same time in various
international treaties, such as the Vienna Convention on
Diplomatic Relations, which provides that “[t]he person

39 Arrest Warrant of 11 April 2000 (see footnote 305 above), p. 22,
para. 54; Certain Questions of Mutual Assistance in Criminal Matters
(see footnote 306 above), pp. 236-237, para. 170.

310 Prosecutor v. Charles Ghankay Taylor, Special Court for Sierra
Leone, Appeals Chamber, Case No. SCSL-2003-01-1, Decision on im-
munity from jurisdiction, 31 May 2004, para. 30. For the text of the de-
cision, see the website of the Residual Special Court for Sierra Leone:
https://rscsl.org/, under The SCSL, Decisions , Charles Taylor.

of a diplomatic agent shall be inviolable [and] shall not be
liable to any form of arrest or detention” (art. 29)*!! and
that “[n]o measures of execution may be taken in respect
of a diplomatic agent” (art. 31, para. 3).>'? In a similar
vein, reference may be made to the resolution of the Insti-
tute of International Law on immunities from jurisdiction
and execution of Heads of State and of Government in
international law (arts. 1 and 4).3®

(14) The Commission also took account of the fact that
the detention of an official of another State may, in certain
circumstances, affect immunity from jurisdiction. This is
the reason for the last phrase of paragraph 2 (b) of the
draft article, which “include[es]” among coercive meas-
ures “those that may affect any inviolability that the offi-
cial may enjoy under international law”. The phrase “that
the official may enjoy under international law” is intended
to draw attention to the fact that not every official of an-
other State, by the mere fact of being an official, enjoys
inviolability.

Article 9. Notification of the State of the official

1. Before the competent authorities of the forum
State initiate criminal proceedings or take coercive
measures that may affect an official of another State,
the forum State shall notify the State of the official of
that circumstance. States shall consider establishing
appropriate procedures to facilitate such notification.

2. The notification shall include, inter alia, the
identity of the official, the grounds for the exercise of
criminal jurisdiction and the competent authority to
exercise jurisdiction.

3. The notification shall be provided through dip-
lomatic channels or through any other means of com-
munication accepted for that purpose by the States
concerned, which may include those provided for in
applicable international cooperation and mutual legal
assistance treaties.

Commentary

(1) Draft article 9 concerns the notification that the
forum State must provide to another State to inform it that
the forum State intends to exercise criminal jurisdiction
over one of that State’s officials.

(2) Since it is generally accepted that immunity from for-
eign criminal jurisdiction is granted to State officials for
the benefit of the State, it is for the State, not the official, to
decide on the invocation and waiver of immunity, and it is
also for the State of the official to decide on the means by

311 Similar provisions can be found in the Convention on Special
Missions, art. 29, and the Vienna Convention on the Representation of
States in Their Relations with International Organizations of a Univer-
sal Character, arts. 28 and 58. A more nuanced reference to this idea
can be found in the Vienna Convention on Consular Relations, art. 41,
paras. 1-2.

312 Similar provisions can also be found in the Convention on Spe-
cial Missions, art. 31, and the Vienna Convention on the Representation
of States in Their Relations with International Organizations of a Uni-
versal Character, art. 30 and art. 60, para. 2.

313 Yearbook of the Institute of International Law, vol. 69 (see foot-
note 308 above), pp. 745 and 747.
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which to claim immunity for its official. However, in order
for it to be able to exercise those powers, it must be aware
that the authorities of another State intend to exercise their
own criminal jurisdiction over one of its officials.

(3) The Commission has found that treaty instruments
providing for some form of immunity of State officials
from foreign criminal jurisdiction do not contain any rule
imposing on the forum State an obligation to notify the
State of the official of its intention to exercise criminal
jurisdiction over the official, with the sole exception of
article 42 of the Vienna Convention on Consular Rela-
tions.*"* The Commission also took account of the fact
that the United Nations Convention on Jurisdictional Im-
munities of States and Their Property assumes that the
forum State must give notice of its intention to exercise
jurisdiction over another State. To this end, article 22 of
the Convention specifies the means by which “[s]ervice
of process by writ or other document instituting a pro-
ceeding against a State” must be effected. Although this
provision corresponds to a model that differs from that
of immunity from foreign criminal jurisdiction, service of
process is undeniably indispensable for enabling the State
to invoke its immunity. The provision can thus be taken
into consideration, mutatis mutandis, for the purposes of
the present draft article. With this in mind, the Commis-
sion decided to include notification among the procedural
safeguards set out in Part Four of the draft articles.

(4) Notification is an essential requirement for ensur-
ing that the State of the official receives reliable informa-
tion on the forum State’s intention to exercise criminal
jurisdiction over one of its officials and, consequently,
for enabling it to decide whether to invoke or waive
immunity. At the same time, notification facilitates the
opening of a dialogue between the forum State and the
State of the official and thus becomes an equally basic
requirement for ensuring the proper determination and
application of the immunity of State officials from for-
eign criminal jurisdiction. The Commission therefore
regards notification as one of the procedural safeguards
set out in Part Four of the draft articles. The concepts
of “notification” and “consultation” should not be con-
flated, since consultations take place at a later stage and
are dealt with in draft article 15, which has yet to be con-
sidered by the Drafting Committee.

(5) Draft article 9 is divided into three paragraphs deal-
ing, respectively, with the timing of the notification, the
content of the notification and the means by which notifi-
cation may be provided by the forum State.

(6) Paragraph 1 refers to the point in time at which noti-
fication should be provided. In view of the purpose of
notification, it must be provided at an early stage, since
otherwise it will not produce its full effects. However,

314 Article 42 of the Convention reads as follows: “In the event of the
arrest or detention, pending trial, of a member of the consular staff, or
of criminal proceedings being instituted against him, the receiving State
shall promptly notify the head of the consular post. Should the latter be
himself the object of any such measure, the receiving State shall notify
the sending State through the diplomatic channel.” The Vienna Conven-
tion on Diplomatic Relations, the Vienna Convention on the Represen-
tation of States in Their Relations with International Organizations of
a Universal Character and the Convention on Special Missions do not
contain any similar provisions.

the fact that notification may have unintended effects on
the forum State’s exercise of criminal jurisdiction, par-
ticularly at the earliest stages, cannot be overlooked. It
was therefore considered necessary to strike a balance be-
tween the duty to notify the State of the official and the
right of the forum State to catry out activities in the con-
text of criminal jurisdiction that may affect multiple sub-
jects and facts but will not necessarily affect the official
of another State. To address this concern, the draft article
identifies the following points in time as being critical for
the provision of notification: (a) the initiation of criminal
proceedings; and (b) the taking of coercive measures that
may affect an official of another State. Notification must
be provided prior to the occurrence of either of these two
circumstances. Paragraph 1 of the present draft article has
thus been aligned with draft article 8, paragraphs 2 (a)
and (b), so that the timing of the notification to the State of
the official coincides with the special cases in which the
competent authorities of the forum State must examine the
question of immunity if they have not done so earlier. The
expressions “criminal proceedings” and “coercive meas-
ures that may affect an official of another State” should
therefore be understood in the sense already described in
the commentary to draft article 8.

(7) As used in the present draft article, the term “offi-
cial of another State” is equivalent to “State official” and
should therefore be understood in accordance with the
definition contained in draft article 2 (e) provisionally
adopted by the Commission. As noted in the commentary
to that draft article, the use of the term “State official”
does not affect the temporal scope of immunity,*'* which
is subject to the special rules applicable to immunity ra-
tione personae and immunity ratione materiae.’'® The
commentary is equally relevant to the present draft article
and, accordingly, the category “official of another State”
includes any official of another State who may enjoy im-
munity in accordance with the provisions of Part Two and
Part Three of the draft articles. The term “official of an-
other State” may refer both to an official in active service
at the time when the forum State seeks to exercise crim-
inal jurisdiction and to a former official, provided that
both may benefit from some form of immunity.

(8) The second sentence of paragraph 1 is addressed to
States, based on the understanding that some domestic
systems may not have procedures in place to allow for
communication between executive, judicial and pros-
ecutorial authorities.*'” In such cases, compliance with
the obligation to notify the State of the official of the ini-
tiation of criminal proceedings or the taking of coercive
measures against one of its officials may be significantly
hampered, especially since, in practice, communications
relating to the question of immunity of an official of an-
other State from foreign criminal jurisdiction often take
place through diplomatic channels. The Commission
therefore considered it necessary to draw the attention
of States to this issue by including this final sentence in

315 See Yearbook ... 2014, vol. 11 (Part Two) and corrigendum,
p. 145, para. (12) of the commentary to draft article 2 (e).

316 See draft article 4, paras. 1 and 3 (immunity ratione personae),
and draft article 6, paras. 2 and 3 (immunity ratione materiae).

317 See the analysis of this issue in the Special Rapporteur’s seventh
report on immunity of State officials from foreign criminal jurisdiction
(A/CN.4/729) (footnote 286 above), paras. 121-126.
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paragraph 1. However, bearing also in mind the diversity
of domestic legal systems and practices, the Commission
opted for non-prescriptive wording that allows States to
assess whether or not the above-mentioned procedures
exist in their respective legal systems and, if not, to decide
on their adoption. The verb “shall consider” has been used
for this purpose.

(9) Paragraph 2 refers to the content of the notification.
Given the purpose of the notification, while its content
may vary from one case to another, it should always in-
clude sufficient information to enable the State of the offi-
cial to form a judgment as to whether the immunity from
which one of its officials might benefit should be invoked
or waived. Although the Commission debated whether to
include this paragraph, it ultimately opted to retain it as
a useful means of ensuring that the forum State provides
the State of the official with at least a minimum amount of
relevant information. At the same time, a margin of dis-
cretion is left to the forum State, considering that different
State legal systems and practices may have different rules
on the permissibility of disclosing certain elements of in-
formation that may sometimes be available only to pros-
ecutors or judges. Accordingly, paragraph 2 is intended to
strike a balance between giving the forum State sufficient
discretion in the exercise of its criminal jurisdiction and
ensuring that it provides the State of the official with suf-
ficient information. This is the reason for the use of the
Latin adverb “infer alia” before the list of elements that
must be included, in all cases, in the notification referred
to in draft article 9.

(10) The information that must be included in the noti-
fication is of three types: (@) the identity of the official;
(b) the grounds for the exercise of criminal jurisdiction;
and (c¢) the competent authority to exercise jurisdiction.
The identity of the official is a basic element for ena-
bling the State of the official to assess whether he or she
is indeed one of its officials and to decide on the invo-
cation or waiver of immunity. With regard to the sub-
stantive information to be included in the notification to
the State of the official, the Commission took the view
that limiting such information to “acts of the official that
may be subject to the exercise of criminal jurisdiction”,
as originally proposed by the Special Rapporteur, was
not sufficient. The phrase “grounds for the exercise of
criminal jurisdiction” has therefore been used. This more
general wording allows for the inclusion in the notifica-
tion of not only factual elements relating to the official’s
conduct, but also information on the law of the forum
State on which the exercise of jurisdiction would be
based. Finally, the Commission deemed it appropriate to
include, in the list of basic items of information, an indi-
cation of the authority competent to exercise jurisdiction
in the specific case referred to in the notification. This
reflects the fact that the State of the official may have an
interest in identifying the organs responsible for deciding
on the initiation of criminal proceedings or the adoption
of coercive measures so that, as the case may be, it can
contact them and make such arguments on immunity as it
deems appropriate. Since the organs with competence to
carry out this type of action and to examine the question
of immunity may differ from one domestic legal system
to another, the generic term “competent authority” has
been used, which may include judges, prosecutors, police

or other governmental authorities of the forum State. The
use of “competent authority” in the singular is explained
by the fact that such an authority will already have been
identified in the case to which the notification relates,
but this does not mean that competence may not lie with
more than one authority.

(11) Paragraph 3 deals with the means of communica-
tion that the forum State may use to transmit the notifica-
tion to the State of the official. This issue has not been
addressed in any of the international treaties dealing with
one form or another of immunity of State officials from
criminal jurisdiction. However, the United Nations Con-
vention on Jurisdictional Immunities of States and Their
Property specifies the means by which service of process
by writ or other document instituting a proceeding against
a State must be effected. Under article 22, paragraph 1,
it “shall be effected: () in accordance with any applic-
able international convention binding on the State of the
forum and the State concerned; or () in accordance with
any special arrangement for service between the claimant
and the State concerned, if not precluded by the law of the
State of the forum; or (¢) in the absence of such a conven-
tion or special arrangement: (i) by transmission through
diplomatic channels to the Ministry of Foreign Affairs of
the State concerned; or (ii) by any other means accepted
by the State concerned, if not precluded by the law of the
State of the forum.”

(12) The Commission considered it useful to indicate,
in the present draft article, the means of communication
that the forum State may use to effect service. To this
end, paragraph 3 sets out a model that includes “diplo-
matic channels” and “any other means of communication
accepted for that purpose by the States concerned”.

(13) Communication through diplomatic channels is
the means most frequently used in cases where the ques-
tion of immunity of State officials from foreign criminal
jurisdiction arises. This is largely because the question
of whether or not immunity from foreign criminal jur-
isdiction applies to a particular official of another State,
which is a sensitive issue, constitutes a case of “official
business” and would therefore fall under article 41, para-
graph 2, of the Vienna Convention on Diplomatic Rela-
tions.*'® For this reason, “diplomatic channels” have been
mentioned first in order to highlight their more frequent
use in practice. The expression “through diplomatic chan-
nels” reproduces the formulation contained in article 22,
paragraph 1 (c¢) (i), of the United Nations Convention
on Jurisdictional Immunities of States and Their Prop-
erty, which was used previously by the Commission in
the draft articles on prevention and punishment of crimes
against humanity.’" Since that expression is not identi-
cal in all official versions of the Convention, the original
terms used in the Convention have been retained in the
different language versions of the present draft article 9.

318 Under that article, “[a]ll official business with the receiving State
entrusted to the mission by the sending State shall be conducted with or
through the Ministry for Foreign Affairs of the receiving State or such
other ministry as may be agreed”.

319 For the text of the draft articles on prevention and punishment
of crimes against humanity adopted by the Commission in 2019,
and commentaries thereto, see Yearbook ... 2019, vol. 11 (Part Two),
paras. 44-45.
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(14) In addition to “diplomatic channels”, the text re-
flects the possibility that States may use other means of
communication to provide notifications concerning im-
munity, some of which are mentioned in article 22 of the
United Nations Convention on Jurisdictional Immunities
of States and Their Property. This is the reason for the
inclusion, in paragraph 3, of the phrase “any other means
of communication accepted for that purpose by the States
concerned”. This wording thus provides for an alterna-
tive, the use of which will have to be decided upon by the
States concerned on a case-by-case basis; such alterna-
tives may be reflected in either international treaties that
are general in scope or any other agreements reached by
the States concerned. Since the means of communication
between States may be addressed in instruments dealing
with a wide variety of issues, the phrase “for that pur-
pose” has been included to emphasize that the agreements
concerned should in any event be relevant to and applic-
able in cases where the question of immunity of State of-
ficials from foreign criminal jurisdiction arises. This does
not mean, however, that such agreements must specific-
ally address immunity or include express rules on noti-
fication in connection with immunity. Finally, it should
be noted that the phrase “accepted ... by the States con-
cerned” refers to the requirement that such other means
of communication must have been accepted by both the
forum State and the State of the official.

(15) The last phrase of paragraph 3 provides that the
other means of communication accepted “for that pur-
pose” by the States concerned “may include those pro-
vided for in applicable international cooperation and
mutual legal assistance treaties”. The use of such means
of communication, which had been suggested by the
Special Rapporteur in her original proposal, generated
an intense debate in which a number of questions were
raised, such as the very concept of “international co-
operation and mutual legal assistance treaties”, the fact
that such treaties are not intended to address the question
of immunity, and the possibility that, depending on the
type of State authorities competent to issue and receive
notification under such treaties, Ministries for Foreign
Affairs and other organs responsible for international re-
lations could be excluded from the notification process
dealt with in draft article 9. However, the Commission
decided to retain a reference to such means of commu-
nication between States on the understanding that they
have, on occasion, been used by States and can be a
useful tool for facilitating notification.

(16) For the purposes of the present draft article, “inter-
national cooperation and mutual legal assistance treaties”
means multilateral or bilateral instruments concluded
for the purpose of facilitating cooperation and mutual
legal assistance in criminal matters between States.
Multilateral treaties of this type include, but are not lim-
ited to, the European Convention on Mutual Assistance
in Criminal Matters and its two additional protocols;
the European Convention on the Transfer of Proceed-
ings in Criminal Matters; the European Convention on
Extradition and its four additional protocols; the Inter-
American Convention on Mutual Assistance in Criminal
Matters; the Inter-American Convention on Extradition;
the Convention on Mutual Assistance in Criminal Mat-
ters between the Member States of the European Union;

Council Framework Decision 2009/948/JHA of 30 No-
vember 2009 on prevention and settlement of conflicts
of exercise of jurisdiction in criminal proceedings;**° the
Convention on Mutual Assistance in Criminal Matters
between the Member States of the Community of Por-
tuguese-speaking Countries; the Convention on Extra-
dition among the States Members of the Community
of Portuguese-speaking Countries; the Minsk Conven-
tion on Legal Aid and Legal Relations in Civil, Family
and Criminal Matters; and the Chisinau Convention on
Legal Assistance and Legal Relations in Civil, Family
and Criminal Matters. Bilateral treaties of this type are
so numerous that they would be impossible to list in this
commentary, but reference may be made, at least, to
the model treaties that have been developed by various
international organizations and that form the basis for
many bilateral agreements, including the Model Treaty
on Mutual Assistance in Criminal Matters,*! the Model
Treaty on the Transfer of Proceedings in Criminal Mat-
ters®?? and the Model Treaty on Extradition.’?* They all
contain provisions relating to means of communication
between States that could be used in connection with the
notification dealt with in draft article 9.

(17) The means of communication provided for in inter-
national cooperation and mutual legal assistance treaties
are defined in draft article 9 as a subcategory of “other
means of communication” and may be used only if the
treaties in question are “applicable”. This means that both
the forum State and the State of the official must be par-
ties to the treaties and that the system established therein
must be capable of producing effects in cases where issues
relating to the immunity of State officials from foreign
criminal jurisdiction may arise.

(18) Inany event, it should be emphasized that draft art-
icle 9, paragraph 3, does not impose on States any new
requirements concerning means of communication other
than those already established in the applicable treaties.

(19) Finally, with respect to the form of the notification,
the Commission members expressed different views as to
whether notification should have to be in writing, as they
appreciated both the need to avoid abuse in the notifica-
tion process and the flexibility that the act of notification
itself sometimes requires. It was ultimately considered
unnecessary to provide expressly that notification must be
made in writing. Thus, although the general view is that
notification should preferably be in written form, other
possibilities have not been excluded, particularly since
notification — especially through diplomatic channels — is
often given orally at first and later in writing, regardless of
the form of such written notification (note verbale, letter
or the like).

320 Official Journal of the European Union, L 328, 15 December
2009, p. 42.

321 Model Treaty on Mutual Assistance in Criminal Matters, Gen-
eral Assembly resolution 45/117 of 14 December 1990, annex (sub-
sequently amended by General Assembly resolution 53/112 of 9 De-
cember 1998, annex I).

322 Model Treaty on the Transfer of Proceedings in Criminal Mat-
ters, General Assembly resolution 45/118 of 14 December 1990, annex.

323 Model Treaty on Extradition, General Assembly resolu-
tion 45/116 of 14 December 1990, annex (subsequently amended by
General Assembly resolution 52/88 of 12 December 1997, annex).
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Article 10. Invocation of immunity

1. A State may invoke the immunity of its official
when it becomes aware that the criminal jurisdiction of
another State could be or is being exercised over the of-
ficial. Immunity should be invoked as soon as possible.

2. Immunity shall be invoked in writing, indicat-
ing the identity of and the position held by the official,
and the grounds on which immunity is invoked.

3. Immunity may be invoked through diplomatic
channels or through any other means of communi-
cation accepted for that purpose by the States con-
cerned, which may include those provided for in ap-
plicable international cooperation and mutual legal
assistance treaties.

4. The authorities before which immunity has
been invoked shall immediately inform any other au-
thorities concerned of that fact.

Commentary

(1) Draft article 10 addresses the issue of invocation of
immunity from a twofold perspective: recognition of the
right of the State of the official to invoke immunity, on the
one hand; and the procedural aspects relating to the tim-
ing, content and means of communication of the invoca-
tion of immunity, on the other. Draft article 10 also refers
to the need to inform the competent authorities of the
forum State that immunity has been invoked. This draft
article does not deal with the effects of invocation, which
will be addressed later. Accordingly, neither the para-
graph 6 originally proposed by the Special Rapporteur,
concerning the examination proprio motu of the question
of immunity,*** nor a new proposal made by a member of
the Drafting Committee, concerning the possible suspen-
sive effect of the invocation of immunity, was included in
the draft article adopted by the Commission.

(2) Paragraph 1 of draft article 10 reflects the content
of paragraphs 1 and 2 of the draft article originally pro-
posed by the Special Rapporteur. It is based on the recog-
nition that the State of the official is entitled to invoke
the immunity of its officials when another State seeks
to exercise criminal jurisdiction over them. Although
treaties addressing one form or another of immunity of
State officials from foreign criminal jurisdiction do not
expressly refer to the invocation of immunity or the cor-
responding right of the State of the official, invocation
of the immunity of State officials is a common practice
that is understood to be covered by international law. The
invocation of immunity has a dual purpose: on the one
hand, it serves as an instrument with which the State of
the official may claim immunity for its official; on the
other, it makes the State seeking to exercise jurisdiction
aware of this circumstance and enables it to take account
of the information provided by the State of the official in
the process of determining immunity.

324 Paragraph 6 of the draft article as originally proposed by the Spe-
cial Rapporteur in her seventh report read as follows: “In any event, the
organs that are competent to determine immunity shall decide proprio
motu on its application in respect of State officials who enjoy immunity
ratione personae, whether the State of the official invokes immunity or
not” (A/CN.4/729 (see footnote 286 above), para. 69).

(3) The right to invoke immunity rests with the State
of the official. This is easily justified by the fact that the
purpose of immunity is to preserve the sovereignty of
the State of the official, meaning that immunity is rec-
ognized in the interest of the State and not in the interest
of the individual.’® It is thus for the State itself, and not
for its officials, to invoke immunity and to take all deci-
sions relating to its possible invocation. In any event, it is
a right of a discretionary nature, which is why the phrase
“[a] State may invoke the immunity of its official” has
been used.

(4) The power to invoke immunity is attributed to the
State of the official, though it has not been considered
necessary to identify the authorities competent to take
decisions relating to the invocation or the authorities com-
petent to invoke immunity. Which those authorities are
depends on domestic law, it being understood that this cat-
egory includes those with responsibility for international
relations under international law. However, this does not
mean that immunity cannot be invoked by a person spe-
cifically mandated to do so by the State, especially in the
context of criminal proceedings.

(5) The invocation of immunity must therefore be under-
stood as an official act whereby the State of the official
informs the State seeking to exercise criminal jurisdiction
that the individual in question is its official and that, in its
view, he or she enjoys immunity, with the consequences
that follow from that circumstance. Therefore, the earlier
immunity is invoked, the more useful it will be. This is
reflected by the indication that the State of the official may
invoke immunity “when it becomes aware that the crim-
inal jurisdiction of another State could be or is being ex-
ercised over the official”. The term “another State” was
considered preferable to “forum State” as being broader
and more comprehensive, especially since immunity may
be invoked prior to the initiation of criminal proceedings
in the strict sense. The phrase “when it becomes aware”
reproduces the expression used in draft article 8. With
regard to the way in which the State of the official may
become aware of the situation, the Commission took into

325 This is an uncontroversial matter that has even been reflected in
various treaties, including, by way of example, the Vienna Convention
on Diplomatic Relations, the preamble to which states that “the purpose
of such privileges and immunities is not to benefit individuals but to
ensure the efficient performance of the functions of diplomatic missions
as representing States” (fourth paragraph). Virtually identical wording
can be found in the preambles to the Vienna Convention on Consular
Relations (fifth paragraph), the Convention on Special Missions (sev-
enth paragraph) and the Vienna Convention on the Representation of
States in Their Relations with International Organizations of a Univer-
sal Character (sixth paragraph). The Institute of International Law ex-
pressed the same view in the preamble to its resolution on immunities
from jurisdiction and execution of Heads of State and of Government
in international law, in which it states that special treatment is to be
given to a Head of State or a Head of Government as a representative of
that State, “not in his or her personal interest, because this is necessary
for the exercise of his or her functions and the fulfilment of his or her
responsibilities in an independent and effective manner, in the well-
conceived interest of both the State or the Government of which he or
she is the Head and the international community as a whole” (Yearbook
of the Institute of International Law, vol. 69 (see footnote 308 above),
p. 743, third paragraph). The two Special Rapporteurs who have dealt
with this topic in the Commission have also expressed this view (see
Yearbook ... 2010, vol. 11 (Part One), document A/CN.4/631, p. 395,
at p. 402, para. 19; Yearbook ... 2011, vol. 11 (Part One), document A/
CN.4/646, p. 223, at p. 228, para. 15; and Yearbook ... 2013, vol. 11
(Part One), document A/CN.4/661, p. 35, at p. 44, para. 49).
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account, first, the relationship between “notification” and
“invocation”. One of the purposes of notification is to in-
form the State of the official that the competent authorities
of the forum State intend to exercise criminal jurisdiction.
It is therefore a primary means by which the State of the
official may become aware of the situation. However,
the Commission did not wish to exclude the possibility
that the State of the official might become aware of the
situation by another means, either through information
received from its official or from any other source of informa-
tion. Therefore, no reference is made to the notification dealt
with in draft article 9 as being the relevant act for determining
the point in time at which immunity may be invoked.

(6) Paragraph 1 provides for the possibility that the State
of the official may invoke immunity when it becomes
aware that “the criminal jurisdiction of another State could
be or is being exercised over the official”. This alternative
wording is intended to reflect the fact that in some cases
the State of the official may not become aware of actions
taken in respect of its official until a later stage. However,
this cannot deprive the State of the official of its right to
invoke immunity, especially when acts of jurisdiction that
may affect the official have already been carried out.

(7) The last sentence of paragraph 1 provides that
“[i]Jmmunity should be invoked as soon as possible”. The
expression “as soon as possible’ has been used in the light
of the fact that the State of the official will have to con-
sider various relevant elements (legal and political) in
order to decide whether immunity should be invoked and,
if so, what the scope of such invocation should be. Since
the State of the official will need a period of time in which
to do so, which may vary from one case to another, this
phrase has been preferred to “as promptly as possible”
or “within a reasonable time”, the interpretation of which
may be ambiguous. Moreover, the phrase “as soon as pos-
sible” draws attention to the importance of invoking im-
munity at an early stage.

(8) In any event, it should be borne in mind that, while
the invocation of immunity constitutes a safeguard for
the State of the official, which therefore has an interest in
invoking it “as soon as possible”, this does not preclude
the State from invoking immunity at any other time. The
use of the verb “may” is to be understood in this sense.
Such invocation of immunity will be lawful, though it
may have different effects, as the case may be.

(9) Paragraph 2 concerns the form in which immunity
is to be invoked and the content of the invocation. The
Commission took account of the fact that the invocation of
immunity by the State of the official is intended to influ-
ence the process of determining immunity and the pos-
sible blocking of the forum State’s exercise of jurisdiction.
For this reason, it was considered that immunity must be
invoked in writing, regardless of the form that such writing
may take. The invocation should explicitly state the iden-
tity of the official and the position held by him or her, as
well as the grounds on which immunity is invoked.

(10) The words “the position held” refer to the title,
rank or level of the official (such as Head of State, Min-
ister for Foreign Affairs or legal adviser). In any event,
the reference to the position held by the official should in

no way be interpreted as implying that lower-level offi-
cials are not covered by immunity from foreign criminal
jurisdiction, since, as the Commission itself has stated,
“I[g]iven that the concept of ‘State official’ rests solely
on the fact that the individual in question represents the
State or exercises State functions, the hierarchical posi-
tion occupied by the individual is irrelevant for the sole
purposes of the definition”.326

(11) The Commission took the view that the State of
the official should not be required to identify the type of
immunity being invoked (ratione personae or ratione ma-
teriae), since that might constitute an excessive technical
requirement. The reference to the position held by the of-
ficial and the grounds for invoking immunity may provide
a basis on which the forum State can assess whether the
rules contained in Part Two or Part Three of the present
draft articles apply.

(12) Paragraph 3 identifies the means by which im-
munity may be invoked. This paragraph is modelled on
paragraph 3 of draft article 9, the commentary to which
may be referred to for clarification of its general meaning.
It should be noted, however, that the Commission made
some drafting changes to paragraph 3 of the present draft
article in order to adapt it to the specific features of invo-
cation. In particular, the wording “[iJmmunity may be
invoked” has been used instead of “shall be provided”
in order not to exclude the possibility that the official’s
immunity from criminal jurisdiction may be invoked by
other means, especially in criminal proceedings through
judicial acts permitted by the law of the forum State.

(13) Paragraph 4 is intended to ensure that the invoca-
tion of immunity by the State of the official will be made
known to the authorities of the other State that are com-
petent to deal with the question of immunity and with
the examination or determination of its application. The
purpose of this paragraph is to prevent a situation where
an invocation of immunity is ineffective simply because
it has not been made before the authorities responsible
for examining or deciding on immunity. The paragraph
reflects the principle that the obligation to examine and
determine the question of immunity rests with the State,
which must take the necessary measures to comply with
this obligation. It is thus defined as a procedural safeguard
benefiting both the State of the official and the State seek-
ing to exercise criminal jurisdiction. However, in view of
the diversity of States’ legal systems and practices, as well
as the need to respect the principle of self-organization, it
was not considered necessary to identify which authorities
are obliged to report and which authorities should receive
notice of the invocation. This is logically predicated on
the understanding that, in both cases, the authorities re-
ferred to are those of the State that intends to exercise or
has exercised its criminal jurisdiction over an official of
another State, and that the words “any other authorities”
refer to those authorities that are competent to participate
in the processes of examining or determining immunity.
In both cases, it is irrelevant whether they are authorities
of the executive, the judiciary or the prosecution service,
or even police authorities.

32 Yearbook ... 2014, vol. 11 (Part Two), p. 145, para. (14) of the
commentary to draft article 2 (e).
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Article 11.  Waiver of immunity

1. The immunity from foreign criminal jurisdic-
tion of the State official may be waived by the State of
the official.

2. Waiver must always be express and in writing.

3. Waiver of immunity may be communicated
through diplomatic channels or through any other
means of communication accepted for that purpose
by the States concerned, which may include those pro-
vided for in applicable international cooperation and
mutual legal assistance treaties.

4. The authorities to which the waiver has been
communicated shall immediately inform any other
authorities concerned that immunity has been waived.

5. Waiver of immunity is irrevocable.
Commentary

(1) Draft article 11 deals with the waiver of immunity
from a twofold perspective: the recognition of the right
of the State of the official to waive immunity, on the one
hand, and the procedural aspects relating to the form
that the waiver should take and the means by which it is
communicated, on the other. Draft article 11 also refers
to the need to inform the competent authorities of the
forum State that immunity has been waived. Although the
structure of draft article 11 is modelled on that of draft
article 10, the content of the two is not identical, since
invocation and waiver are distinct institutions that should
not be confused.

(2) In contrast to invocation, the waiver of immunity
from jurisdiction has been discussed in detail by the Com-
mission in several of its previous sets of draft articles®”’
and has been reflected in the international treaties based
on those draft articles, which cover certain forms of im-
munity from foreign criminal jurisdiction in the case of
certain State officials. These include, in particular, the

327 The Commission addressed the waiver of immunity of certain
State officials in the course of its work on diplomatic relations, consular
relations, special missions and the representation of States in their rela-
tions with international organizations. Article 30 of the draft articles on
diplomatic intercourse and immunities is worded as follows: “Waiver
of immunity. 1. The immunity of its diplomatic agents from jurisdiction
may be waived by the sending State. 2. In criminal proceedings, waiver
must always be express” (Yearbook ... 1958, vol. 11, document A/3859,
p- 99). Article 45 of the draft articles on consular relations provides as
follows: “Waiver of immunities. 1. The sending State may waive, with
regard to a member of the consulate, the immunities provided for in
articles 41, 43 and 44. 2. The waiver shall in all cases be express” (Year-
book ... 1961, vol. 11, document A/4843, p. 118). Article 41 of the draft
articles on special missions is worded as follows: “Waiver of immunity.
1. The sending State may waive the immunity from jurisdiction of its
representatives in the special mission, of the members of its diplomatic
staff, and of other persons enjoying immunity under articles 36 to 40.
2. Waiver must always be express” (Yearbook ... 1967, vol. 1I, docu-
ment A/6709/Rev.1 and Rev.1/Corr.1, p. 365). Lastly, article 31 of the
draft articles on the representation of States in their relations with inter-
national organizations reads as follows: “Waiver of immunity. 1. The
immunity from jurisdiction of the head of mission and members of the
diplomatic staff of the mission and of persons enjoying immunity under
article 36 may be waived by the sending State. 2. Waiver must always
be express” (Yearbook ... 1971, vol. 1I (Part One), document A/8410/
Rev.1, p. 304).

Vienna Convention on Diplomatic Relations (art. 32), the
Vienna Convention on Consular Relations (art. 45), the
Convention on Special Missions (art. 41) and the Vienna
Convention on the Representation of States in Their Re-
lations with International Organizations of a Universal
Character (art. 31). It should be added that the question
of the waiver of immunity has also been dealt with in pri-
vate codification projects on this topic, in particular the
2001 and 2009 resolutions of the Institute of International
Law.**® The same is true of the waiver of State immunity,
which is addressed both in the United Nations Convention
on Jurisdictional Immunities of States and Their Prop-
erty*” and in national laws on State immunity.**

(3) The waiver of immunity by the State of the offi-
cial is a formal act whereby that State waives its right to
claim immunity, thus removing this obstacle to the exer-
cise of jurisdiction by the courts of the forum State. The
waiver of immunity therefore invalidates any debate on

328 Article 7 of the Institute of International Law resolution on im-
munities from jurisdiction and execution of Heads of State and of Gov-
ernment in international law is worded as follows: “1. The Head of
State may no longer benefit from the inviolability, immunity from juris-
diction or immunity from measures of execution conferred by inter-
national law, where the benefit thereof is waived by his or her State.
Such waiver may be explicit or implied, provided it is certain. The do-
mestic law of the State concerned determines which organ is competent
to effect such a waiver. 2. Such a waiver should be made when the Head
of State is suspected of having committed crimes of a particularly ser-
ious nature, or when the exercise of his or her functions is not likely to
be impeded by the measures that the authorities of the forum may be
called upon to take” (Yearbook of the Institute of International Law,
vol. 69 (see footnote 308 above), p. 749). Article 8 of the resolution
states: “1. States may, by agreement, derogate to the extent they see fit,
from the inviolability, immunity from jurisdiction and immunity from
measures of execution accorded to their own Heads of State. 2. In the
absence of an express derogation, there is a presumption that no dero-
gation has been made to the inviolability and immunities referred to in
the preceding paragraph; the existence and extent of such a derogation
shall be unambiguously established by any legal means” (ibid.). This
approach remained the same in the Institute’s 2009 resolution on the im-
munity from jurisdiction of the State and of persons who act on behalf
of the State in case of international crimes, although the resolution in-
corporates a new element by stipulating, in article II, paragraph 3, that
“States should consider waiving immunity where international crimes
are allegedly committed by their agents”. This recommendation mirrors
the provisions of paragraph 2 of the same article II, according to which,
“[pJursuant to treaties and customary international law, States have an
obligation to prevent and suppress international crimes. Immunities
should not constitute an obstacle to the appropriate reparation to which
victims of crimes addressed by this Resolution are entitled” (Yearbook
of the Institute of International Law, vol. 73-1-11 (Session of Naples,
2009), p. 227; available from the Institute’s website: www.idi-iil.org,
Resolutions).

32 Nonetheless, it should be borne in mind that the 2004 United
Nations Convention on Jurisdictional Immunitites of States and Their
Property addresses the waiver of immunity only indirectly, through the
enumeration of a number of cases in which the foreign State is auto-
matically deemed to have consented to the exercise of jurisdiction by
the courts of the forum State. See, for example, articles 7 and 8 of the
Convention.

330 See United States of America, Foreign Sovereign Immunities
Act 1976, sects. 1605 (a) (1), 1610 (a) (1), (b) (1) and (d) (1), and
1611 (b) (1); United Kingdom of Great Britain and Northern Ireland,
State Immunity Act 1978, sect. 2; Singapore, State Immunity Act 1979,
sect. 4; Pakistan, State Immunity Ordinance 1981, sect. 4; South Africa,
Foreign States Immunities Act 1981, sect. 3; Australia, Foreign States
Immunities Act 1985, sects. 10, 3 and 6; Canada, State Immunity Act
1985, sect. 4.2; Israel, Foreign States Immunity Law 2008, sects. 9
and 10; Japan, Act on the Civil Jurisdiction of Japan with respect to
a Foreign State 2009, art. 6; and Spain, Organic Act No. 16/2015 of
27 October on privileges and immunities of foreign States, international
organizations with headquarters or offices in Spain and international
conferences and meetings held in Spain, arts. 5, 6 and 8.
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the application of immunity or on limits and exceptions
to immunity. This effect of a waiver was confirmed by
the judgment of the International Court of Justice in the
case of the Arrest Warrant of 11 April 2000, in which the
Court stated that officials “will cease to enjoy immunity
from foreign jurisdiction if the State which they represent
or have represented decides to waive that immunity”.**’

(4) Paragraph 1 recognizes the right of the State of the
official to waive immunity. This paragraph reproduces,
with minor adjustments, the wording of article 32, para-
graph 1, of the Vienna Convention on Diplomatic Rela-
tions. Draft article 11, paragraph 1, indicates that “[t]he
immunity from foreign criminal jurisdiction of the State
official may be waived by the State of the official”. The
emphasis is thus placed on the holder of the right to waive
immunity, which is the State of the official rather than the
official himself or herself. This is a logical consequence of
the fact that the immunity of State officials from foreign
criminal jurisdiction is recognized for the benefit of the
rights and interests of the State of the official. Therefore,
only that State can waive immunity and thus consent to
the exercise by another State of criminal jurisdiction over
one of its officials. The verb “may” is used to indicate that
the waiver of immunity is a right, not an obligation, of
the State of the official. This is in line with the previous
practice of the Commission, which, in the various draft
articles in which it has dealt with the immunity of State
officials from foreign criminal jurisdiction, has reflected
the view that there is no obligation to waive immunity.

(5) The power to waive immunity is attributed to the
State of the official, though it has not been considered
necessary to identify the authorities competent to take
decisions relating to the waiver or the authorities com-
petent to communicate the waiver. Neither the conven-
tions nor the national laws referred to above deal with
this issue in a specific manner, instead referring to the
State in abstract terms.**? The Commission itself, in its
previous work, has already considered it preferable not
to refer expressly to the State organs that are competent
to waive immunity.*** Moreover, State practice is scant

331 Arrest Warrant of 11 April 2000 (see footnote 305 above), p. 25,
para. 61.

332 Exceptionally, some national laws refer to waivers communi-
cated by a head of mission. See United Kingdom, State Immunity Act
1978, sect. 2.7; Singapore, State Immunity Act 1979, sect. 4.7; Paki-
stan, State Immunity Ordinance 1981, sect. 4.6; South Africa, Foreign
States Immunities Act 1981, sect. 3.6; and Israel, Foreign States Im-
munity Law 2008, sect. 9 (c¢).

333 In the draft articles on diplomatic intercourse and immunities, the
Commission already considered it preferable to leave open the question
of the organs competent to waive the immunity of diplomatic agents.
Thus, in the text of draft article 30 as adopted on second reading, it de-
cided to amend the wording of paragraph 2 by deleting the last phrase
of the paragraph adopted on first reading, which read “by the Govern-
ment of the sending State”. The Commission explains this decision as
follows: “The Commission decided to delete the phrase ‘by the Govern-
ment of the sending State’, because it was open to the misinterpretation
that the communication of the waiver should actually emanate from
the Government of the sending State. As was pointed out, however, the
head of the mission is the representative of his Government, and when
he communicates a waiver of immunity the courts of the receiving State
must accept it as a declaration of the Government of the sending State.
In the new text, the question of the authority of the head of the mis-
sion to make the declaration is not dealt with, for this is an internal
question of concern only to the sending State and to the head of the
mission” (Yearbook ... 1958, vol. 11, document A/3859, p. 99, para. (2)

and inconclusive.*** Which are the competent authorities
to waive immunity depends on domestic law, it being
understood that this category includes those with respon-
sibility for international relations under international law.
However, this does not mean that the waiver of immunity
cannot be communicated by any other person specifically
mandated to do so by the State, especially in the context
of court proceedings.

(6) In contrast to draft article 10 on invocation of im-
munity, this draft article does not include any temporal
element, as the Commission found it unnecessary, given
that immunity may be waived at any time.

(7) Paragraph 2 refers to the form of the waiver, stat-
ing that it “must always be express and in writing”. This
wording is modelled on article 32, paragraph 2, of the
Vienna Convention on Diplomatic Relations, according to
which “[w]aiver must always be express”, and article 45,
paragraph 2, of the Vienna Convention on Consular Re-
lations, which provides that “[t]he waiver shall in all cases
be express, except as provided in paragraph 3 of this Art-
icle [counterclaim], and shall be communicated to the
receiving State in writing”. The statement that the waiver
must be “express and in writing” reinforces the principle
of legal certainty.

(8) Therequirement that the waiver be express has been
consistently reaffirmed by the Commission in previous
work,?*> and is reflected both in relevant international
treaties®*® and in national laws.’*” For this reason, the
Commission did not retain paragraph 4 of the draft

of the commentary to draft article 30). In a similar vein, the Commis-
sion stated the following in relation to article 45 of the draft articles on
consular relations: “The text of the article does not state through what
channel the waiver of immunity should be communicated. If the head
of the consular post is the object of the measure in question, the waiver
should presumably be made in a statement communicated through the
diplomatic channel. If the waiver relates to another member of the con-
sulate, the statement may be made by the head of the consular post con-
cerned” (Yearbook ... 1961, vol. 11, document A/4843, p. 118, para. (2)
of the commentary to draft article 45).

334 For example, in the United States, the waiver was formulated
by the Minister of Justice of Haiti in Paul v. Avril (United States Dis-
trict Court for the Southern District of Florida, Judgment of 14 January
1993, 812 F. Supp. 207), and, in Belgium, by the Minister of Justice
of Chad in the Hisséne Habré case (Court of Appeal of Dakar (Sen-
egal), Judgment of 4 July 2000, and Court of Cassation, Judgment of
20 March 2001, International Law Reports, vol. 125, pp. 571 and 577).
In Switzerland, in the case of Ferdinand and Imelda Marcos v. Federal
Department of Police (Federal Court, Judgment of 2 November 1989,
ATF 115 Ib 496, reproduced in part in Schweizerische Zeitschrift fiir
internationales und europdisches Recht/Revue suisse de droit inter-
national et de droit européen (1991), p. 534 (English version in Inter-
national Law Reports, vol. 102, p. 198)), the courts did not analyse
which ministries were competent, but merely noted that it was suffi-
cient that they were government bodies and therefore accepted a com-
munication sent by the diplomatic mission of the Philippines.

335 See footnote 327 above.

36 See Vienna Convention on Diplomatic Relations, art. 32, para. 2;
Vienna Convention on Consular Relations, art. 45, para. 2; Convention
on Special Missions, art. 41, para. 2; and Vienna Convention on the
Representation of States in Their Relations with International Organ-
izations of a Universal Character, art. 31, para. 2.

37 For example, Organic Act No. 16/2015 of 27 October on priv-
ileges and immunities of foreign States, international organizations
with headquarters or offices in Spain and international conferences and
meetings held in Spain provides for such express waiver of immunity
in article 27 in relation to the immunity of Heads of State, Heads of
Government and Ministers for Foreign Affairs.
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article originally proposed by the Special Rapporteur
in her seventh report, which was worded as follows:
“A waiver that can be deduced clearly and unequivocally
from an international treaty to which the forum State and
the State of the official are parties shall be deemed an
express waiver.”**® While members of the Commission
generally considered that the waiver of immunity may
be expressly provided for in a treaty,** there was some
criticism of the use of the phrase “can be deduced”,
which was understood by some members as recognizing
a form of implicit waiver.

(9) The possibility that a waiver of immunity may be
based on obligations imposed on States by treaty provi-
sions arose, in particular, in the Pinochet (No. 3) case,**
although this was not the basis of the decision taken by the
House of Lords. It has also arisen, albeit from a different
perspective, in relation to the interpretation of articles 27
and 98 of the Rome Statute of the International Criminal
Court and the duty of States parties to cooperate with the
Court. However, the Commission’s view was that there
are insufficient grounds for concluding that the existence
of such treaty obligations can automatically and gener-
ally be understood to waive the immunity of State offi-
cials, especially since the International Court of Justice
concluded as follows in its judgment in Arrest Warrant
of 11 April 2000: “Thus, although various international
conventions on the prevention and punishment of certain
serious crimes impose on States obligations of prosecu-
tion or extradition, thereby requiring them to extend their
criminal jurisdiction, such extension of jurisdiction in no
way affects immunities under customary international
law, including those of Ministers for Foreign Affairs.
These remain opposable before the courts of a foreign
State, even where those courts exercise such a jurisdiction
under these conventions.”**!

(10) In addition to being express, the waiver of im-
munity must be formulated in writing. This does not,
however, affect the precise form that such writing should
take, which will depend not only on the will of the State
of the official, but also on the means used to communi-
cate the waiver and even on the framework in which it is
formulated. Thus, nothing prevents the waiver from being
formulated by means of a note verbale, letter or other
non-diplomatic written communication addressed to the
authorities of the forum State, by means of a procedural
act or document, or even by means of any other document
that expressly, clearly and reliably affirms the State’s will-
ingness to waive the immunity of its official from foreign
criminal jurisdiction.

38 A/CN.4/729 (see footnote 286 above), para. 103.

33 The Institute of International Law expressed a similar view in
its 2001 resolution on immunities from jurisdiction and execution of
Heads of State and of Government in international law, stating, in art-
icle 8, paragraph 1, that “States may, by agreement, derogate to the
extent they see fit, from the inviolability, immunity from jurisdiction
and immunity from measures of execution accorded to their own Heads
of State” (Yearbook of the Institute of International Law, vol. 69 (see
footnote 308 above), p. 749).

3% Regina v. Bow Street Metropolitan Stipendiary Magistrate, ex
parte Pinochet Ugarte (No. 3), United Kingdom, House of Lords, De-
cision of 24 March 1999, [1999] UKHL 17, [2000] 1 AC 147; see also
International Law Reports, vol. 119 (2002), p. 135.

3 Arrest Warrant of 11 April 2000 (see footnote 305 above),
pp. 24-25, para. 59.

(11) Finally, attention is drawn to the fact that, in con-
trast to draft article 10, paragraph 2, this draft article con-
tains no express reference to the content of the waiver,
as the Commission did not find it necessary. Although
the members’ views were divided as to whether a refer-
ence to content should be included, in the end it was con-
sidered preferable to leave a margin of discretion to the
State of the official. Accordingly, the words “and shall
mention the official whose immunity is being waived and,
where applicable, the acts to which the waiver pertains”,
which had appeared in the Special Rapporteur’s original
proposal, were deleted. In any event, the Commission
wishes to note that the content of the waiver should be
clear enough to enable the State before whose authorities
it is submitted to identify the scope of the waiver without
ambiguity.’* For this purpose, it is understood that the
State of the official should expressly mention the name of
the official whose immunity is waived, as well as, where
appropriate, the substantive scope it intends to give to the
waiver, especially when the State does not wish to waive
immunity absolutely, but to limit it to certain acts or to
exclude certain acts alleged to have been performed by
the official. If the waiver of immunity is limited in scope,
the State of the official may invoke immunity in respect
of acts not covered by the waiver, that is, when the author-
ities of the other State seek to exercise or do exercise their
criminal jurisdiction over the same official for acts other
than those which gave rise to the waiver or which became
known after the waiver was issued.

(12) Paragraph 3 concerns the means by which the
State of the official may communicate the waiver of

342 Three examples of clear statements of waiver, which appear in
the memorandum by the Secretariat on immunity of State officials from
foreign criminal jurisdiction (A/CN.4/596 and Corr.1 (see footnote 282
above), paras. 252 and 253), are reproduced below. In Paul v. Avril, the
Minister of Justice of Haiti stated that “Prosper Avril, ex-Lieutenant-
General of the Armed Forces of Haiti and former President of the Mili-
tary Government of the Republic of Haiti, enjoys absolutely no form
of immunity, whether it be of a sovereign, a chief of [S]tate, a former
chief of [S]tate; whether it be diplomatic, consular, or testimonial im-
munity, or all other immunity, including immunity against judgment,
or process, immunity against enforcement of judgments and immunity
against appearing before court before and after judgment” (Paul v. Avril
(see footnote 334 above), p. 211). In the Ferdinand and Imelda Mar-
cos case, the waiver submitted by the Philippines was worded as fol-
lows: “The Philippine Government hereby waives all immunity (1) of
the State, (2) of the Head of State and (3) diplomatic immunity which
the former Philippine President Ferdinand Marcos and his wife Imelda
Marcos might enjoy or might have enjoyed on the basis of Ameri-
can law or international law ... This waiver covers the proceedings
brought against Ferdinand and Imelda Marcos in the case mentioned
above (enquiry conducted by the Public Prosecutor for the State of
New York), as well as any criminal act or other connected matter in
relation to which the persons in question might seek to invoke their
immunity” (Ferdinand and Imelda Marcos v. Federal Deparment of
Police (see footnote 334 above), pp. 501-502; for English version, see
International Law Reports, vol. 102, p. 204). In the proceedings con-
ducted in Brussels against Hisséne Habré, the Ministry of Justice of
Chad expressly waived immunity in the following terms: “The National
Sovereign Conference held in N’Djamena from 15 January to 7 April
1993 officially lifted all immunity from legal process from Mr. Hissein
Habré. That position was reinforced by Law No. 010/PR/95 of 9 June
1995, which granted amnesty to political prisoners and exiles and to
persons engaged in armed opposition, with the exception of ‘the former
President of the Republic, Hissein Habré, his co-perpetrators and/or
accomplices’. Consequently, it is clear that Mr. Hissein Habré cannot
claim immunity of any kind from the Chadian authorities, and has been
unable to do so since the end of the Sovereign National Conference”
(letter from the Minister of Justice of Chad to the examining magistrate
for the Brussels district, 7 October 2002).
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immunity of its official. As this paragraph is thus the
counterpart to draft article 10, paragraph 3, it substan-
tially reproduces the wording of that paragraph, with the
sole exception of the use of the verb “communicated”
in order to align draft article 11, paragraph 3, with art-
icle 45 of the Vienna Convention on Consular Relations.
In view of the parallels between this paragraph 3 and
paragraph 3 of draft article 10, reference is made to the
commentary to draft article 10 with regard to the ques-
tion of which authorities of the State of the official are
competent to decide on and to communicate the waiver
of immunity. In particular, it should be noted that the
use of the verb tense “may”, referring to means of com-
munication, is intended to leave open the possibility that
the waiver of immunity may be communicated directly
to the courts of the forum State.

(13) Paragraph 4 provides that “[t]he authorities to
which the waiver has been communicated shall imme-
diately inform any other authorities concerned that
immunity has been waived”. This paragraph is the
equivalent of draft article 10, paragraph 4, with some
drafting changes only. Since both paragraphs follow the
same logic and serve the same purpose, the commen-
tary to draft article 10 in this regard also applies to para-
graph 4 of the present draft article.

(14) Paragraph 5 provides that “[w]aiver of immunity is
irrevocable”. This provision is based on the premise that
once immunity has been waived, its effect is projected
into the future and the question of immunity ceases to
act as a barrier to the exercise of criminal jurisdiction by
the authorities of the forum State. Therefore, in the light of
the effects and the very nature of the waiver of immunity, the
conclusion that it cannot be revoked seems obvious, since
otherwise the institution would lose all meaning. Para-
graph 5 of the present draft article nonetheless gave rise
to some debate among the members of the Commission.

(15) This debate relates not to the basis for concluding
that the waiver of immunity is irrevocable, but to pos-
sible exceptions to irrevocability. First, it should be noted
that the members of the Commission generally agree that
paragraph 5, as currently drafted, reflects a general rule
that manifests the principle of good faith and addresses
the need to respect legal certainty. However, some mem-
bers also expressed the view that exceptions to this gen-
eral rule might be warranted in some situations, such as
when new facts not previously known to the State of the
official come to light after immunity has been waived;
when it is found in a particular case that the basic rules of
due process have not been observed during the exercise
of jurisdiction by the forum State; or when exceptional
circumstances of a general nature arise, such as either a
change of government or a change in the legal system,
that could result in a situation where the right to a fair trial
is no longer guaranteed in the State seeking to exercise its
criminal jurisdiction.

(16) These considerations gave rise to a debate on the
usefulness and desirability of including this paragraph in
draft article 11. Some members expressed support for its
deletion, particularly since neither the relevant treaties
nor the domestic laws of States have expressly referred to
the irrevocability of waivers of immunity, and the practice

on this issue is limited.>* Conversely, other members con-
sidered it useful to retain paragraph 5 for reasons of legal
certainty and because the Commission itself, referring to
the waiver of immunity contemplated in its draft articles
on diplomatic intercourse and immunities, stated that
“[i]t goes without saying that proceedings, in whatever
court or courts, are regarded as an indivisible whole, and
that immunity cannot be invoked on appeal if an express or
implied waiver was given in the court of first instance”.3*
However, other members pointed out that the irrevocable
nature of waivers of immunity cannot be inferred from
that statement.

(17) To address the issue of possible exceptions to the
irrevocability of waivers of immunity, some members
of the Commission suggested that the wording of para-
graph 5 should be modified to introduce attenuating lan-
guage such as “save in exceptional circumstances” or “in
principle”. In their view, this would acknowledge that
a waiver may be revoked in special circumstances such
as those referred to above. Other members, on the con-
trary, took the view that the introduction of such language
would further complicate the interpretation of paragraph 5
and that the wording should therefore remain unchanged
if the paragraph was ultimately retained in draft article 11.
In this connection, a view was expressed that, in the final
analysis, a waiver of immunity is a unilateral act of the
State, the scope of which should be defined in the light
of the Commission’s 2006 guiding principles applicable
to unilateral declarations of States capable of creating
legal obligations, in particular principle 10.>** Finally,
the difficulty of identifying exceptional circumstances
that could justify the revocation of a waiver of immunity
was highlighted, although it was reiterated that a change
of government or a change of legal system that could be
prejudicial to the respect for the official’s human rights
and right to a fair trial could fall into this category. On

3 On waiver of immunity and submission of the foreign State to
the jurisdiction of the forum State, see: United States, Foreign Sov-
ereign Immunities Act 1976, sects. 1605 (a) (1), 1610 (a) (1), (b) (1)
and (d) (1), and 1611 (b) (1); United Kingdom, State Immunity Act
1978, sect. 2; Singapore, State Immunity Act 1979, sect. 4; Pakistan,
State Immunity Ordinance 1981, sect. 4; South Africa, Foreign States
Immunities Act 1981, sect. 3; Australia, Foreign States Immunities Act
1985, sect. 10; Canada, State Immunity Act 1985, sect. 4; Israel, For-
eign States Immunity Law 2008, sects. 9 and 10; Japan, Act on the
Civil Jurisdiction of Japan with respect to a Foreign State 2009, arts. 5
and 6; and Spain, Organic Act No. 16/2015 of 27 October on privileges
and immunities of foreign States, international organizations with head-
quarters or offices in Spain and international conferences and meetings
held in Spain, arts. 5-8. Only the laws of Australia and Spain provide
for the irrevocability of the waiver of immunity. Under the Foreign
States Immunities Act 1985 of Australia, “[a]n agreement by a foreign
State to waive its immunity under this Part has effect to waive that im-
munity and the waiver may not be withdrawn except in accordance with
the terms of the agreement” (sect. 10, para. 5). For its part, Organic Law
16/2015 of Spain establishes that “[t]he consent of the foreign State
referred to in Articles 5 and 6 may not be revoked once the proceed-
ings have been initiated before a Spanish court” (art. 8. (Revocation of
consent)).

3% Yearbook... 1958, vol. 11, document A/3859, p. 99, para. (5) of
the commentary to draft article 30.

35 Principle 10 reads as follows: “A unilateral declaration that has
created legal obligations for the State making the declaration cannot
be revoked arbitrarily. In assessing whether a revocation would be
arbitrary, consideration should be given to: (a) any specific terms of
the declaration relating to revocation; (b) the extent to which those to
whom the obligations are owed have relied on such obligations; (¢) the
extent to which there has been a fundamental change in the circum-
stances” (Yearbook ... 2006, vol. 11 (Part Two), para. 176).
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the other hand, doubts were expressed as to whether the
emergence of new facts that were not known at the time
of the waiver, or the exercise of jurisdiction by the forum
State in respect of facts not covered by the waiver, could
be categorized as exceptional circumstances, since they
were not exceptions, but matters in respect of which the
State of the official had not waived immunity, with the
result that immunity could be applied under the general
rules contained in the draft articles.

(18) In view of the discussion summarized in the pre-
ceding paragraphs and the practice generally followed in
similar cases where there is a divergence of views among
the members during the first reading of a draft text, the
Commission decided to retain paragraph 5 in draft art-
icle 11, thus enabling States to become duly aware of the
debate and to provide comments.

Article 12 [13].° Requests for information

1. The forum State may request from the State of
the official any information that it considers relevant
in order to decide whether immunity applies or not.

2. The State of the official may request from the
forum State any information that it considers relevant
in order to decide on the invocation or the waiver of
immunity.

3. Information may be requested through diplo-
matic channels or through any other means of com-
munication accepted for that purpose by the States
concerned, which may include those provided for in
applicable international cooperation and mutual legal
assistance treaties.

4. The requested State shall consider any request
for information in good faith.

Commentary

(1) Draft article 12 provides that both the forum State
and the State of the official may request information from
the other State. It is the last of the procedural provisions
under Part Four of the draft articles before reference is
made to the determination of whether immunity applies
or not. This is the subject of draft article 13, which has not
yet been considered by the Drafting Committee. Draft art-
icle 12 consists of four paragraphs referring to the right of
the States concerned to request information (paras. 1 and
2), the procedure for requesting information (para. 3) and
the manner in which the requested State “shall consider”
the request (para. 4).

(2) Paragraphs 1 and 2 indicate that both the forum
State and the State of the official may request information.
Although the Commission takes the view that requests for
information follow the same logic regardless of whether
they come from one State or the other, for the sake of clar-
ity it preferred to address the two situations in separate
paragraphs. The two paragraphs use similar wording, the
only difference being the ultimate objective pursued by

* The number between square brackets indicates the original num-
ber of the draft article in the report of the Special Rapporteur.

the requesting State, which is, for the forum State, “to de-
cide whether immunity applies or not” and, for the State
of the official, “to decide on the invocation or the waiver
of immunity”.

(3) The request for information referred to in para-
graphs 1 and 2 is made with such an ultimate purpose in
mind and should be understood as part of the process that
a State must follow in order to decide on immunity in a
specific case, from the perspective of either the forum
State (examination and determination of immunity) or the
State of the official (invocation or waiver of immunity).
This is why the expression “in order to decide” is used in
both paragraphs, to show that in both cases the final de-
cision will be the outcome of a process that may involve
different phases and acts.

(4) When it adopted draft article 12, the Commis-
sion took account of the fact that, in order to determine
whether or not immunity applies, the forum State will
need information on the official in question (name, posi-
tion within the State, scope of authority, etc.) and on the
connection between the State of the official and the acts of
the official that may give rise to the exercise of criminal
jurisdiction. This information is important for enabling
the forum State to take a decision on immunity, especially
in the case of immunity ratione materiae, but it may be
known only to the State of the official. The same is true in
cases where the State of the official must decide whether
to invoke or waive immunity, since that State may need
to obtain information on the law or the competent organs
of the forum State or on the stage reached in the activity
undertaken by the forum State. Draft article 12 is intended
to facilitate access to such information.

(5) The information referred to in the preceding para-
graph may already be in the possession of the forum State
or the State of the official, especially if the provisions of
draft articles 9 (on notification), 10 (on invocation) or
11 (on waiver) have been applied prior to the request for
information. In acting under those provisions, the forum
State and the State of the official undoubtedly will have
provided information to each other. However, it is still
possible that the information received by those means
may in some cases be insufficient for the purposes of the
aforementioned objectives. In these circumstances, in
particular, requests for information become a necessary
and useful tool for ensuring the proper functioning of im-
munity, while also strengthening cooperation between the
States concerned and building confidence between them.
The system for requesting information provided for in
draft article 12 therefore serves as a procedural safeguard
for both States.

(6) The request may relate to any item of information
that the requesting State considers useful for the purpose
of taking a decision concerning immunity. Given the vari-
ety of items of information that may be taken into account
by States for the purpose of deciding on the application,
invocation or waiver of immunity, it is not possible to
draw up an exhaustive list. The Commission opted to use
the expression “any information that it considers rele-
vant”, in preference to “the necessary information”, as the
adjective “necessary” could be understood in a narrow,
literal sense, especially in English. Conversely, the use
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of the word “relevant” acknowledges that the requesting
State (be it the forum State or the State of the official)
has the right to decide on the relevant information that it
wishes to request in each case, as provided in a number of
international instruments.>#

(7) Paragraph 3 refers to the channels through which
information may be requested. This paragraph is mod-
elled on paragraph 3 of draft articles 9, 10 and 11, the
wording of which it reproduces mutatis mutandis. The
commentaries to those draft articles are thus applicable
to this paragraph.

(8) The Commission nonetheless wishes to draw atten-
tion to its decision not to include in draft article 12 a para-
graph on internal communication between authorities
of the forum State or the State of the official, similar to
paragraph 4 of draft articles 10 and 11. This is because
the request for information should be understood to refer
essentially to information that, in many cases, will be
complementary or additional to the information already
in the possession of the forum State or the State of the of-
ficial, and that therefore will usually be sought at a more
advanced stage of the process. Thus, it is likely that the
competent decision-making authority in each State will
already be known to the other and that it is therefore not
necessary to introduce this element, which operates as a
safeguard clause. In any event, if the request for infor-
mation is made at a time when the authorities are only
beginning to deal with the question of immunity, there is
no reason not to apply the principle that the competent
authorities of the same State have an obligation to com-
municate with each other.

(9) Paragraph 4 replaces paragraphs 4 and 5 originally
proposed by the Special Rapporteur, which listed the pos-
sible grounds for refusal of the request and the condi-
tions to which both the request for information and the
information provided could be subject, including confi-
dentiality.**’ The Commission considered it preferable
to include in draft article 12 a simpler paragraph merely
setting out the principle that any request for information
must be considered in good faith by the requested State,
be it the forum State or the State of the official. There are
several reasons for this. First, the original proposal list-
ing the permitted grounds for refusal could be interpreted
a contrario as recognizing an obligation to provide the
requested information. Such an obligation, however, does
not exist in international law, except in respect of specific
obligations that may be laid down in international co-
operation and mutual legal assistance agreements or other
treaties. Second, the original proposal could conflict with
any systems for requesting and exchanging information

34 See, for example, the European Convention on Mutual Assistance
in Criminal Matters, art. 3; the Inter-American Convention on Mutual
Assistance in Criminal Matters, art. 7; the Convention on Mutual As-
sistance in Criminal Matters between the Member States of the Com-
munity of Portuguese-speaking Countries, art. 1, paras. 1 and 2; and the
Model Treaty on Mutual Assistance in Criminal Matters (footnote 321
above), art. 1, para. 2.

347 See the seventh report of the Special Rapporteur (A/CN.4/729)
(footnote 286 above), annex I1.

that may be established in international cooperation and
mutual legal assistance treaties, which would in any case
apply between the States parties. Third, the establishment
of a confidentiality rule could conflict with State rules gov-
erning confidentiality. Fourth and last, but not least, the
purpose of draft article 12 is to promote cooperation and
the exchange of information between the forum State and
the State of the official, but this purpose could be under-
mined or called into question if the draft article expressly
listed grounds for refusal and rules of conditionality.

(10) In the Commission’s view, however, the above
considerations do not give grounds for ignoring the ques-
tion of the criteria that States should follow in assessing
requests for information. It therefore opted for wording
that sets out, in a simple manner, the obligation of the
requested State to consider in good faith any request that
may be addressed to it. The term “requested State” re-
flects the terminology commonly used in international co-
operation and mutual legal assistance treaties, which is
familiar to States.

(11) The expression “shall consider ... in good faith”
in paragraph 4 refers to the general obligation of States
to act in good faith in their relations with third parties.
The scope of this obligation, by its very nature, cannot
be analysed in the abstract and must be determined on a
case-by-case basis. Its inclusion in draft article 12 should
be understood in the context defined by the draft article
itself: as a procedural tool for promoting cooperation be-
tween the forum State and the State of the official to en-
able each of them to form a sound judgment to serve as a
basis for the decisions referred to in paragraphs 1 and 2.
Accordingly, the expression “shall consider ... in good
faith” should be interpreted in the light of two elements
operating together: first, the obligation to examine the
request; and second, the requirement to do so with the
intention of helping the other State to take an informed
and well-founded decision on whether or not immunity
applies, or on the invocation or waiver of immunity. The
expression “shall consider ... in good faith” thus reflects
an obligation of conduct and not an obligation of result.

(12) The requested State should take these elements
into account as a starting point for the examination of any
request for information, but nothing prevents it from also
considering other elements or circumstances in reaching
a decision on the request, such as, inter alia, concerns of
sovereignty, public order, security and essential public
interest. In any event, the Commission did not consider
it necessary to refer expressly to these elements in draft
article 12, recognizing that it is for the requested State to
identify the reasons justifying its decision.

(13) The Commission did not consider it necessary to
refer expressly, in paragraph 4, to the possibility of attach-
ing conditions to the provision of the requested informa-
tion. However, nothing would prevent the requested State
from assessing whether to formulate conditions as part of
the process of “considering in good faith” a request for
information, especially if this would facilitate or encour-
age the provision of the requested information.





