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I'naBa VI
HNMMyHHUTET JOJZKHOCTHBIX JIMI TOCYAAapCcTBa
OT HHOCTPAHHOM YIrOJIOBHOM KHOPUCTUKIIMHA

BBeaenue

60. Ha cBoeil mareaecar naesatoi ceccuu (B 2007 romy) Kommccus mocraHoBHIa
BKJIFOUUTH B CBOIO IIPOrpamMMy paboThl TeMy «IMMYHHTET JOJKHOCTHBIX JIUI] TOCYJapCcTBA
OT MHOCTPAaHHOW YTOJIOBHOW IOPUCIMKIMK» M HasHauwia CreluanbHBIM JOKIaT4UKOM
r-na Pomana A. Komonkuna®®4, Ha rtoii xe ceccum Komuccust mpocuia cekperapuar
MOJIrOTOBUTH CHPABOYHOE HCCIEIOBaHME II0 STOM TeMe, KOTOpoe ObLIO NPEeACTaBICHO
Komuccuu Ha ee mectuaecsator ceccuu (B 2008 rogy)®s.

61. CrnenuanpHbIl AOKIQAYMK MpPEACTaBWI TpU Jokiana. Komwuccus nomyuwna u
paccMoTpelia IpeBapuTENbHBIA JO0KNaa Ha cBoel mectuaecsaToil ceccun (B 2008 rony),
a BTOPO# W TpeTWil MOKIaJbl HAa CBOCH IIECThACCAT TpeTheil ceccun (B 2011 romy)®®e.
Komuccus He cMoriia pacCMOTpeTh 3Ty TeMy Ha cBoei mecThecsT nepsoii (B 2009 ronay) u
niecteaecaT Bropoii (B 2010 roay) ceccusax®®.

62. Ha cBoeil mectpaecar uerBeproil ceccun (B 2012 romy) Komuccus HaszHaumna
r-xy Koncencekon DOckobap Opnangec CrenuanbHBIM — JOKIAJUUKOM  BMECTO
r-ua Komonkuna, koTopbiii Bbimen u3 cocraBa Komuccuu®®, Komuccus mnomyunmmna u
paccMoTpelna npeaBapuTeNbHbI okiIay CrenuaibHOro JOKIaadiKa Ha TOW e CecCUH
(8 2012 rony), ee BTOpo#t MOKIam Ha miectbaecsaT matoi ceccuu (B 2013 ronay), ee Tpetuit
JIOKJIa/l Ha IIeCThJIecsT mecToi ceccun (B 2014 roxy), ee 4eTBepTHIi JOKIaA HA MIECThIECAT
ceapMoii ceccun (B 2015 roay), ee mATHIN 1oKIa Ha MIEeCThAECAT BocbMoii (B 2016 roxy) u
mecteaecaT Aessatoil (B 2017 romy) ceccusix, ee IIECTOM MOKJIaJ Ha CEMMIECATOH
(82018 rony) u cempaecat nepsoii (B 2019 roxy) ceccusx, ee ceAbMoil 10Kna] Ha CEMbIECST
nepBoit ceccun (B 2019 romy) m ee BOCBMOHM JOKJIaX Ha CEMBAECAT BTOPOH CecCUU
(82021 romy)®®. Ha ocHOBe IpOEKTOB cTaTei, NpeokeHHbIX CelnanbHbIM JOKIaJUUKOM
BO BTOPOM, TpPETHEM, YCTBEPTOM, IMATOM M CEABMOM OOKJIagax, Komuccusa npuHdJIa B
IIpeBapUTEILHOM MOpsiAKe 12 MPOeKTOB cTaTeil ¢ KOMMEHTapHUsAMHU K HUM. IIpoekT cratbu
2 00 ompeneeHusIX BCE eIe HaXOAUTCS Ha CTaauu pa3padboTku’®,

884

885

886

887

888

889

890

Ha ee 2940-m 3acenanuu 20 utons 2007 rona (Oguyuanshusvie omuemor I enepanvroii Accamobneu,
wecmvoecam emopas ceccust, [Jononnenue Ne 10 (A/62/10), m. 376). B mynkre 7 pe3onrounu 62/66
ot 6 nexabps 2007 rona ['eHepanbpHas Accambies npuHsIIa K cBeIeHHIO pemreHne Komucenu o
BKJIIOUEHUH ITOW TEMBI B CBOIO MIPOrpaMMy paboTsl. Tema Oblia BKIIFOUYEHA B JIOJITOCPOYHYIO
nporpamMmy pabotsl Komuccun Ha ee msaTbaecsT BocbMoit ceccunt (B 2006 rony) Ha OCHOBE
MIPEIUTOKEHHUS, COJIepIKAILerocst B MpuitoxkeHnu A k noknany Komuccnn (Oguyuanshsie omuenmot
Tenepanvroii Accambneu, wecmovoecam nepéas ceccus, Jonoanenue Ne 10 (A/61/10), m. 257).
Oguyuanvrvie omuemsr I enepanvroii Accambneu, wecmvoecam emopas ceccus, /lononnenue Ne 10
(A/62/10), m. 386. MemMopaHIyM, IOATOTOBICHHEII cekpeTapuaroM, cM. B A/CN.4/596 u Corr.1.
A/CN.4/601, A/CN.4/631 n A/CN.4/646 cOOTBETCTBEHHO.

CMm. Ogpuyuanvrvie omuemsl I'enepanvhou Accambneu, uiecmvboecsm yemeepmas cecCcusl,
Jlononnenue Ne 10 (A/64/10), . 207; u Tam xe, wecmvoecsm namast ceccus, [Jononnenue Ne 10
(A/65/10), . 343.

Tam xe, wecmvoecam cedvmas ceccus, [Jononnenue Ne 10 (A/67/10), . 266.

A/CN.4/654, A/CN.4/661, A/CN.4/673, A/CN.4/686, A/CN.4/701, A/CN.4/722, A/CN.4/729

1 A/CN.4/739 cOOTBETCTBEHHO.

CMm. Odpuyuanvroie omuemul I'enepanvhou Accambneu, uwecmvoecsm 60CoMasi CeCCUL,
Jlononnenue Ne 10 (A/68/10), . 48—49.

Ha cBoem 3174-m 3acenanuu, cocrosuiemcst 7 utons 2013 roga, Komuccus nomyunna gokiaan
PenmakimoHHOTO KOMHTETA U IPHUHSIIA B IPEIBAPUTEILHOM MOPSAKE MPOEKTHI cTatelt 1, 3 u 4, u Ha
cBoux 3193-3196-Mm 3acenanusx, cocrosBumxcs 6 u 7 aBrycra 2013 roga, oHa nmpuHsiia
KOMMEHTapHHU K HUM (TaM ke, wecmvoecsam gocomas ceccust, Jononnenue Ne 10 (A/68/10),

. 48—49).

Ha cBoem 3231-m 3acenanuu 25 ntonst 2014 rona Komuccenst momyunina goknas PenakinoHHoro
KOMHTETA U NIPUHSIIA B IPEIBAPUTEIHLHOM MOPSIKE IPOEKTHI CTaTei 2 €) U 5, a Ha CBOMX
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PaccmoTpenne TeMbl HA HbIHEIIHEH CeCCHU

63. Ha »sroii ceccum Kommccuss He pacmonmarana HOBBEIM AokjianoM CrenuaibHOTO
noknamggnka. OnHako PemaknMOHHBIM KOMHTET TPOJOIDKIII PACCMOTPEHHE OCTAIBHBIX
IIPOEKTOB CTAaTEH, paHee nepeaHHbX eMy KoMuccueil, KoTopele coepKaaiuch BO BTOPOM
(A/CN.4/661), cenpmom (A/CN.4/729) u BocbMoM (A/CN.4/739) noknamax CriennaabHOTO
JOKJIaTIHKA.

64. HacBoem 3586-m 3aceganun 3 mrons 2022 roga Komuccns nomydnia u paccMoTpena
noknan Pemakumonnoro kommrera (A/CN.4/L.969) wm npuHsAna mpoeKTe cratelr 00
UMMYHHTETE JTOJDKHOCTHBIX JIMI TOCYAapCTBA OT HHOCTPAHHOW YTOJIOBHOH IOPHCAMKINH B
mepBoM uTeHnH (cM. pasnen C.1 Himke).

65. Ha cBonx 3604-3609-Mm 3acenanusx ¢ 29 uromns mo 3 asrycra 2022 roma Kommuccns
MPUHsLIA KOMMEHTapUH K BBIIICYTOMSHYTHIM MPOEKTaM ctateii (cM. pazzaen C.2 Huke).

66. Ha cBoem 3609-m 3acemanum, cocrosBmiemcs 3 aprycra 2022 roma, Komuccuns
MOCTAaHOBMJIa B COOTBETCTBHMH CO CTaThsiMH 16-21 mojoxkeHHs o cBoell pabore,
MIPETIPOBOIUTE MPOCKTH craTeid (cM. pazmen C Hmke) depe3 ['eHepambHOTO ceKperaps
MIPABUTEILCTBAM JJIsl TIONYYCHHS OT HHUX KOMMEHTAPHEB W 3aMEYaHHH C MPOCchOOoit
MPECTaBUTh TaKWe KOMMEHTApHH W 3aMedaHus | eHepalbHOMY cekperapio K 1 mexaOps
2023 ropa.

67. Ha cBoem 3609-Mm 3acemannu 3 aBrycra 2023 roma Kommuccens BrIpasmia riry0oKyto
npu3HaTeNnbHOCTh ClienaIbHOMY JOKIATIHKy T-xe KoHcernchor Dckobap DpHaHzaec 3a ee
BBITAIOMIHICS BKJIAJ, KOTOPHIH 1M03BOMMI KOMHCCHI YCIIENTHO 3aBEpIINTh IEPBOC YTCHIHE
mpoekToB crareil. Kommccus Takke BHOBB BEIpa3nia CBOKO TIyOOKYIO IPHU3HATEIHHOCTH
npeapiaymeMy CrnenuaabHOMY IOKIaauuKy, I-uy Pomany A. Kosnongkuny, 3a IeHHBIH BKIIa
B paboTy 110 JaHHOW TeMe.

TexcT npoekToOB cTaTeil 00 MMMYHUTETE 10JKHOCTHBIX JIMIT
rocy1apcTBa OT HHOCTPAHHOM YIrOJIOBHOM HOPUCIAMKIMHU, IPUHATHIN
Komuccueii B neppomM 4reHun

TekcT npoekToB cTaTeil

68.  Huxe BoCIpOM3BOAMUTCS TEKCT NPOEKTOB cTaTted, NpuHATHIA Komuccueld B nepBoM
YTEHHU.
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3240-3242-m 3acenanusx 6 u 7 aBrycra 2014 rona oHa npuHsIa KOMMEHTapHH K HAM (TaM Xke,
wecmvoecsm desamas ceccust, Jfononnenue Ne 10 (A/69/10), mo. 130-132).

Ha cBoem 3329-m 3acenanuu 27 utons 2016 roga Komuccus npuHsiia B IpeBapUTeIbHOM IOPSIKE
MIPOEKTHI cTaTel 2, NoAmyHKT f), 1 6, IPUHATHIE B IPEABAPUTEIILHOM MOpsiaKe PenakimoHHbIM
KOMHTETOM ¥ MPUHATHIE K cBeleHnIo KoMuccnelt Ha ee mecThAecsaT CeIbMON CECCHH, M Ha CBOMX
3345-m u 3346-m 3acenanmsx 11 aBrycra 2016 rona Komuccust nprHsiiia KOMMEHTapUH K HUIM

(TaMm xe, cemboecsam nepeas ceccus, /lonoanenue Ne 10 (A/71/10), . 194-195 u 250).

Ha cBoem 3378-m 3acenanuu 20 utonst 2017 roga Komuccust B mpeiBapuTeabHOM MOPSIKE
HPHHSUIA IPOEKT CTaThu 7 MyTeM 3aHOCHMOTO B OTYET O 3aCEIaHUH TOJI0COBAHUS U

Ha 3387-3389-M 3acemanusix 3 u 4 aBrycra 2017 roga oHa mpHHsIIa KOMMEHTapuil K HeMy

(Tam xe, cemvoecsm emopas ceccus, /Jononnenue Ne 10 (A/72/10), m. 74, 76 u 140—141).

Ha cBoem 3501-m 3acenanuu 6 aBrycra 2019 roga Ilpencenarens PenakionHoro koMuteTa
TIPEICTaBIII MPOMEXKYTOUHBIN JTOKIaa PexakimonHoro koMureTa o teme « MmyHnTeT
JOJDKHOCTHBIX JIUII TOCYapCTBa OT HHOCTPAHHO YTOJOBHOM IOPHUCANKIMNY, COACPIKALIUIA TPOSKT
cTtatbu § ante, B IPEABAPUTEILHOM MOPSIIKE IPHHATHIN PelakiinOHHBIM KOMUTETOM Ha CEMBECST
nepBoii ceccun (A/CN.4/L.940). Komuccust npuHsiIa K CBEICHHUIO TIPOMEXY TOYHBIH 0K
PenmaknoHHOTO KOMHTETA IO TIPOEKTY CTaThH 8 ante, KOTOPEIH 6L peacTaBieH KoMuccnu Toabko
Jutst nHGOpManuH (TaM ke, cemboecsam uemseepmas ceccus, [Jononnenue Ne 10 (A/74/10), m. 125

1 cHOCKa 1469).

Ha cBoux 3530-m u 3549-m 3acenanusx 3 uronHs u 26 utong 2021 roga, cooTBeTcTBeHHO, Komuccus
HOJIy4HiIa M paccMoTpeda 1okiaasl Penakiponnoro komutera (A/CN.4/L.940, A/CN.4/L.953 u
Add.1) u npuHsTa B IpeABapUTEILHOM MOPSIIKE MPOSKTHI cTarei 8 ante, 8, 9, 10, 11 u 12 (tam xe,
cemvoecam wecmas ceccusi, [{ononunenue Ne 10 (A/76/10), m. 114).
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NMMYHHTETBI 10JKHOCTHBIX JIMI[ TOCYIAPCTBA OT HHOCTPAHHOIH YTroJ0BHOI
IOPUCAUKIHHT

Yacrte nepsast
BBenenue

Cratbs 1
Cdepa npuMeHeHHsI HACTOAUIUX MPOEKTOB cTaTel

1. Hacrosimue npoekTsl cTaTeil IPUMEHSFOTCSI K AIMMYHHUTETY JOJDKHOCTHBIX JIAI]
rOCyZapcTBa OT YTOJIOBHOW IOPUCIUKIINN IPYTOr0 TOCyJapcTBa.

2. Hacrosmue npoekTsI cTateil He HAHOCAT yIiep0a IMMYHHTETY OT YTOJOBHOMN
IOPUCIUKIAN, KOTOPBIM Ha OCHOBAHHH CIICIMAIBHBIX HOPM MEXIyHapOJHOTO MpaBa
MONB3YIOTCS, B  YacTHOCTH, JIMI@, OTHOCAIIHECS K  IWIUIOMAaTHIECKUM
MPEACTABUTEIBCTBAM, KOHCYJIBCKHM YYPESKACHHAM, CHEIHAIbHBIM MHCCHM,
MEKTyHAPOIHBIM OPTaHH3ALMSM U BOOPY>KCHHBIM CHJIaM TOCYZapCTBa.

3. Hacrosimue npoekTs! cTaTel He HaHOCAT yuiepoOa mpaBaM H 00s3aTeIbCTBaM
rOCYZapCTB-Y4aCTHUKOB MO MEXIYHapOJHBIM COTJIAICHUSAM 00 YUpeKICHUH
MEKIyHApOIHBIX CY/I0B U TPHOYHAJIOB B KAYECTBE CTOPOH TaKHX COTJIAIICHUH.

Cratbs 2
Omnpepnenenus

st neneit HacTOSIIKX NPOEKTOB CTATEH:

a) «JIOJDKHOCTHOE JIMIIO TOCYAapCTBa» O3HAUYaeT JIIo0oe OTAEIHHOE JINIIO,
KOTOpOE IPECTABIAET rOCYJapCTBO HIIH OCYIIECTBIISICT FOCY JapCTBEHHBIE (DYHKIIHH,
U OTHOCHUTCA KaKk K JACHCTBYIONIMM, TaK M K OBIBIIMM JOJDKHOCTHBIM JIMLIAM
rOCyZapcTBa;

b) «ACSAHUC, COBCPUICHHOC B O(I)I/IL[I/IaJ'ILHOM KauecTBe» O3HavaeT JIH0oe
ACAHNUEC, COBCPUHICHHOC MOOJLDKHOCTHBIM JIMIIOM TroCyAapCTBa IPpHU OCYILICCTBJICHUU
FOCYI[apCTBCHHOﬁ BJIACTH.

YacTtb BTOpPasi
HNmmyHuTeT ratione personae

Cratbs 3
JInna, noab3yommecss MMMYHUTETOM ratione personae

I'maBBl rocymapcTB, TJIaBBI MPaBUTEIBCTB W MHUHUCTPHl HHOCTPAHHBIX JEIT
MOJB3YIOTCS. MUMMYHHTETOM ratione personae OT OCYIICCTBICHUS HWHOCTPaHHOM
YTOJIOBHOH FOPUCIUKIINH.

Crartba 4
Cdepa oxBaTa uMMyHMTETA ratione personae

1. I'maBpl rocymapcTB, TNIaBBI MPaBUTEIBCTB W MHUHUCTPHl HHOCTPAHHBIX JIEIT
MONB3YIOTCS HMMMYHHUTETOM Tratione personae TOJBKO B TECUCHHE CpOKa UX
MMOJIHOMOYHIA.

2. Takolf IMMYHHTET ratione personae OXBaTBHIBACT BCE JICSHUS, COBEPIICHHBIC
Oyap TO B JIIMYHOM WM OQUIMAIBPHOM Ka4yecTBE TJIaBaMU TOCYAapCTB, TIIaBaMU
MPaBUTENBCTB U MHUHHCTPAMU HHOCTPAHHBIX JeJl B TEUYEHHE WM [0 CPOKa HX
IMOJTHOMOYHH.

3. [Ipekpamenrie WMMyHHTETa ratione personae He HAHOCHT yimepOa
MPUMEHEHUI0 HOPM MEXIYHAPOJHOTO IpaBa, KAaCAIOMIMXCS HUMMYHHTETa ratione
materiae.

GE.22-12452
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Yactb TpeThHA
HNmmyHuTeT ratione materiae

Cratba 5
JInua, noap3yommuecsi HMMYHUTETOM ratione materiae

JIOIKHOCTHBIE JIHIA TOCYNapCTBa, BBICTYMAIOIINE B KAadeCTBE TAKOBBIX,
MONB3YIOTCS. MMMYHHTETOM ratione materiaeé OT OCYIIECTBICHHS WHOCTPaHHON
YIOJIOBHOH IOPUCIUKIUY.

Cratb1 6
Cdepa oxBaTa MMMYHHUTeTAa ratione materiae

1. JIOIKHOCTHBIE JHIIa TOCYAapcTBa MONB3YIOTCS WMMMYHHTETOM ratione
materiae TOIBKO B OTHOLICHUH AESHHUH, COBEPIICHHBIX B O(UINAILHOM Ka4eCTBE.

2. NmMmyHuTET ratione materiae B OTHOIIGHHH JCSHUI, COBEPIICHHBIX B
ounmanbHOM KadecTBE, MPOJOIKAET CYNIECTBOBATh IIOCIE TOTO, KaK TaKHE
OTZAEJbHBIC JINNA IIEPECTAIOT OBITH JOJIKHOCTHBIMH JINIIAMH TOCYAAapCTBa.

3. OT,Z[CJ'IBHBIC Jigna, II0Jb30BaBIIMECd HWMMYHHUTCTOM ratione personac B
COOTBCTCTBUU C IIPOCKTOM CTATbH 4, CpOK TIOJTHOMOYHHA KOTOPBIX 3aKOHYMIICA,
MNPpOAOIKAKOT IMOJBb30BATECA UMMYHUTCTOM B OTHOLICHHUH ,He?[HPIﬁ, COBCPUICHHBIX B
O(I)I/II_[I/IEIJ'IBHOM Ka4yeCTBC B TCUCHUC CPOKA TAKUX TTOJTHOMOYHH.

Cratbsa 7
IIpecTymiieHust M0 MeKIYHAPOJIHOMY NPaBY, B OTHOIIEHUH KOTOPBIX
MMMYHHTeT ratione materiae He IpUMeHsIETCS

1. HNmMyHHnTET ratione materiae OT OCYIIECTBICHHS MHOCTPAHHOHW yTOJOBHOM
IOPUCIMKIIMA HE TIPUMEHSETCS B OTHOIICHUH CIEAYIOIINX IPECTYIUICHHH 10
MEKIyHAPOIHOMY TIPaBy:

a) HpecTyIUICHHE FeHOLH A,
b) NPECTYIUICHHS IPOTUB YEJIOBEYHOCTH;
c) BOCHHBIC NIPECTYILICHUS;
d) MPECTYIUICHUE allapTeusa;
e) TIBITKA,
) HACHJIbCTBEHHOE HCYC3HOBEHHE.
2. J7st eieii HacTOSIIEero MPOEKTa CTAThH BBILICYTOMSHYThIE TIPECTYIICHHS 10

MCIKAYHAPOAHOMY IIPABY CJICAYCT NIOHUMATh B COOTBETCTBHUU C UX ONPCACJICHUCM B
MCKAYHAPOAHBIX AOroBOpax, IMCPEHUCICHHBIX B MNPUIOKECHHU K HACTOAINUM
MMPpOCKTaM crareil.

YacTb yeTBepTas
ITpoueccyanbHbIe MOJI0KEHUS] M TADAHTHH

Cratbs 8
IIpnmMeHenne YacTH YeTBEPTOil

HpOIICCC}/aHLHBIC MOJIOKCHUA U T'apaHTUU B HaCTOS[IIIefI YaCTU NPUMCHSIIOTCS
B OTHOILIEHHH JTF000T0 OCYIICCTBJICHUSA yFOHOBHOﬁ OPUCAUKIHNU I'OCYJAapCTBOM CyJia
B OTHOIICHUU MJOJDKHOCTHOTO JHHAa ApYyroro rocyaapcTsa, ,HeﬁCTByIOHIeFO nim
6I)IBIHGFO, KOTOpPOEC KacacTCs JIIOOBIX IIPOCKTOB CTaTeﬁ, COACpIKAIUXCAA B YaCTU
BTOpOﬁ 1 9acTu TpCTLCﬁ HACTOAMX TPOCKTOB CTaTGfI, BKJItO4as1 YCTAHOBJICHUE TOTO,
MNPpUMCHACTCA WJIIM HE HNPUMCHACTCA HUMMYHUTET B COOTBETCTBUH C 00BIM U3
HaCTOAIIUX NPOCKTOB cratei.
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Cratbs 9
PaccMoTpeHue Bonpoca 06 HMMYHHTETE TOCYIapCTBOM Cy/Aa

1. Korzma KoMIIeTeHTHBIM OpTaHaM rocyJapcTBa Cyia CTAHOBUTCS U3BECTHO, UTO
JOJDKHOCTHOE JIMILIO PYTOT0 TOCYAAPCTBA MOKET OBITh 3aTPOHYTO OCYILECTBICHHEM
€ro YroJIOBHOW IOPHUCIOVWKIHH, OHH 0€30TIaraTesibHO paccMaTpHUBAIOT BOMpPOC 00
UMMYHUTETE.

2. Be3 ymep6a mist myHkTa | KOMIETEHTHBIE OpraHbl TOCyIapcTBa Cyaa BCeraa
paccMaTpuBaroT BOIPOC 00 NMMYHHTETE:

a) 10 BO30YKJICHHS YTOJIOBHOTO IIPOU3BOJICTBA;

b) JO TPUHATUS TPUHYAWUTEIBHBIX MEp, KOTOPBIE MOTYT 3aTPOHYTb
JOJDKHOCTHOE JIMI0 JPYTOro TOCYAapcTBa, BKIIOYAs TAKUE MEPHI, KOTOPHIE MOTYT
3aTPOHYTh BCAKYI0 HENPHUKOCHOBEHHOCTh, KOTOPOH OJDKHOCTHOE JIMIIO MOXET
MIOJTE30BATHCS IO MEXKIYHAPOTHOMY IIPABY.

Cratbs 10
YBenomiienne rocyaapcTBa A0JKHOCTHOTO JHIA

1. ITpexxae yeM KOMIIETEHTHBIE OPTaHbl TOCYJapcTBa CyAa BO30YIST yroJIOBHOE
MPOU3BOJICTBO WJIN TIPUMYT IPUHYAWTEIbHBIE MEPHI, KOTOPHIE MOTYT 3aTPOHYTbH
JOJDKHOCTHOE JIMI0 APYroro TOCYNapcTBa, TOCYyJapCTBO CyAa yBEJOMIISET
TOCYZapcTBO JOJDKHOCTHOTO Jmma o0 3ToM oOcrosrensctBe. locymapcrsa
paccMarpuBarOT ~ BONPOC 00  YCTAHOBIEGHMHM  HAUICKAIIUX  IIPOLEAYP,
CIIOCOOCTBYIOIINX TAKOMY YBEIOMJICHHIO.

2. B YBCAOMIJIICHUHM, CpeAu IPOYCTO, YKA3bIBAKOTCA  JIMYHBIC  JAaHHBIC
JOJDKHOCTHOI'O JIMIa, OCHOBAHHA HJISI OCYIICCTBJICHUSA yl“OJ'IOBHOfI OPpUCANKINNA U
Opras, KOMITCTCHTHBIH OCYIICCTBIIATD FOPUCAUKIIULO.

3. VYBemoMIleHHE OCYIIECTBISACTCS [0 AWIUIOMATHYECKHM KaHAlaM WIH C
MOMOIIBIO JIFOOBIX JPYTHX CPEICTB CBSI3U, MPHUEMIIEMBIX I 3aHMHTEPECOBAaHHBIX
TOCYyIapCTB C 93TOW Ielbl0, KOTOphIE MOTYT BKJIIOYaTh B ce0s CpeAcTBa,
MPeIyCMOTPEHHBIE TPUMEHIMBIMHE JIOTOBOPAMH O MEXKYHAPOIHOM COTPYIHUYECTBE
Y B3aMMHOM NPaBOBOM MOMOIIH.

CraTtps 11
3ageiicTBOBaHMe HMMYHUTETA

1. I'ocynapcTBO MOXET 33J1eHCTBOBAaTh HIMMYHHTET CBOETO JIOJDKHOCTHOT'O JIUIIA,
KOr/la €My CTaHOBHUTCSl M3BECTHO, YTO B OTHOIIEHHH 3TOTO JIOJDKHOCTHOTO JIMIA
MOXeET OBbITh OCYIIECTBIICHA WJIN OCYIIECTBISIETCS] YTOJIOBHAS IOPUCIUKIINS IPYTOTO
rocyaapctBa. UIMMyHHUTET cieyeT 3a/1eficTBOBaTh B KpaT4aiIIni CpoK.

2. I/IMMyHI/ITCT SaﬂeﬁCTByeTCﬂ B NHWCbBMCHHOM BH/JC C YKa3aHHUEM JIMYHBIX
JaHHBIX U JOJIDKHOCTH, 3aHAIMaeMOK JOJDKHOCTHBIM JIMIIOM, a TaKXKE OCHOBaHPIﬁ, Ha
KOTOPBIX SaﬂeﬁCTByeTCﬂ HUMMYHUTCT.

3. MmMmyHUTET MOXKET OBITh 33[CHCTBOBAH IO AUIDIOMATHYCCKIM KaHallaM WA
C MOMOIIBIO JTFOOBIX JAPYTUX CPEICTB CBSI3U, MPUEMIICMBIX JUIS 3aHHTEPECOBAHHBIX
TOCYyIapCTB C 93TOW MENbI0, KOTOphIE MOTYT BKJIIOYaTh B ce0sl CpEACTBa,
MpeyCMOTPEHHbIE IPUMEHUMBIMU JOTOBOPAMU O MEXAYHAPOAHOM COTPYAHUYECTBE
Y B3aMMHOM NPaBOBOM MOMOIIH.

4. Opranbl, yBEIOMJIEHHBIE O 3aJ€HCTBOBAHUHM HMMYHHUTETa, HEMEIJIEHHO
HHPOPMHPYIOT 00 3TOM JI0OBIE APYTHE 3aHHTEPECOBAHHEBIC OPTaHEL.
Cratbs 12

Otka3 0T HMMYHHUTETA

1. FOCYHapCTBO JAOJDKHOCTHOI'O JIMIIA MOXKET OTKa3aTbCd OT UMMYHHUTCTA
JAOJDKHOCTHOTI'O JIMIIa rocyAapCcTBa OT PIHOCTpaHHOﬁ yFOHOBHOﬁ IOPpUCAUKIINH.

GE.22-12452



A/77/10

GE.22-12452

2. OTKa3 0T UIMMYHHUTETA JOJDKEH OBITH BCETJa OTPEICIICHHO BBIPAKEHHBIM
oopMIIATBCS B TUCBMEHHOM BH/IE.

3. 00 oTKa3e OT UMMYHHTETa MOXET OBITh COOOLICHO IO TUILIOMAaTHYECKUM
KaHaJaM WJIA C TIOMOIIBIO JIOOBIX JPYTHX CPEACTB CBSI3H, NPUEMIIEMBIX IS
3aMHTEPECOBAHHBIX TOCYIApCTB C 3TOH IENbI0, KOTOPBIE MOTYT BKIIIOYATH B CEOs
CpencTBa, MPEIyCMOTPCHHBIC TPHUMEHHUMBIMH JOTOBOPAMH O MEXIyHAPOIHOM
COTPYIHUYECTBE U B3aMMHOM IPaBOBOM MOMOLIY.

4. Oprassl, KOTOPEIM OBIIO COOOIIEHO 00 OTKa3e OT IMMYHHTETa, HEMEIJICHHO
HHPOPMHPYIOT 00 3TOM JIFO0BIE IPYTHE 3aUNHTEPECOBAHHBIC OPTaHBI.

5. OTKa3 OT IMMYHHTETA SBISCTCS O€30T3BIBHBIM.

Cratbs 13
3anpoce! uHpopMaH

1. I'ocymapcTBo Ccyma MOXET 3alpOCHTh y TOCYAAapcTBa JOJDKHOCTHOTO JIMIA
mo0yto nH}popMannio, KOTOPYIO OHO CUMTAET PEIEBAHTHON AJISL IPUHSATHS PEIICHUS
0 TOM, IPUMEHSETCSI IMMYHHUTET WIIH HET.

2. I'ocynapcTBO MOMKHOCTHOTO JIMIIA MOXKET 3alpOCHTh Y TOCyAapcTBa cyna
mo0yto nH}popManuio, KOTOPYIO OHO CUMTAET PEIEBAHTHON IS IPUHSTHS PEIICHUS
0 3a7eHCTBOBAHNH NIMMYHHUTETA WIIM OTKA3€ OT HETO.

3. Wudopmanms MoXKeT OBITh 3aIPOIICHA IO TUITIOMATHYSCKIM KaHaTIaM WA C
MOMOIIBIO JIFOOBIX JPYTHX CPEICTB CBSI3U, NMPHEMIIEMBIX U 3aMHTEPECOBAHHBIX
TOCyapcTB C STOW MENbl0, KOTOPBIE MOTYT BKJIIOYaTh B ce0sl CpeACTBa,
MPEIyCMOTPEHHBIE TPUMEHIMBIMHE JIOTOBOPAMH O MEXKIYHAPOJIHOM COTPYIHHYECTBE
Y B3aMMHOM NPaBOBOM MOMOIIH.

4. 3anpanmmBaeMoe TocyJapcTBO JOOPOCOBECTHO paccMaTpHBaeT JIro0oH 3ampoc
HHPOPMAIIIH.

Crarbi 14
YcTraHoBIeHNe HAJIMYUS WJIN OTCYTCTBHSI HMMYHUTETA

1. Hanwaue nnn OTCYTCTBUC Y NOJDKHOCTHOI'O JIMIA rocyaapCcrBa UMMYHHUTETA
oT I/IHOCTP&HHOﬁ yI‘OJ'IOBHOﬁ OPUCAUKIIUN YCTAHABJIIMBACTCA KOMIICTCHTHBIMU
OpraHaMm Tr1oOCyJAapCTBa CyJda B COOTBETCTBUM C €TI0 3dKOHOAATCIbLCTBOM U
npoueaypamMu 1 CoOriiaCHO NPpUMCHUMBIM HOPpPMAaM MEXKAYHAPOAHOTO IIpaBa.

2. HpI/I YCTAHOBJICHMU  HaJIWYUA WIA OTCYTCTBUA HUMMYHHTETA TaKHUC
KOMIICTCHTHBIC OpraHbl YYUTBIBAIOT, B YaCTHOCTHU:

a) HaNpaBWJIO JIN TOCYIApPCTBO Cy/Aa YBEIOMIICHHE, MPEITyCMOTPEHHOE
npoekToM cratbu 10;

b) SaﬂeﬁCTBOBaHO JIK TOCYAApPCTBO JOJIKHOCTHOIO JIMIIa UMMYHUTCT WJIN
OTKa3aJIOCh OT HErO,

c) mo0yl0 JIpYTyi0 pEJIEBaHTHYI0 WH(POPMAIHIO, IPEAOCTABICHHYIO
OpraHaMH rocyJJapcTBa JOKHOCTHOTO JIMLA;

d) MOOYI0 JIPYTYIO pEJIEeBaHTHYIO WH(OpMAIUIO, MPEeJOCTaBICHHYIO
JPYTEMU OpraHaMU rocynapcTBa Cyaa;

e) m00y10 IPYTyI0 pelIeBaHTHYIO0 HH()OPMAIIUIO U3 IPYTUX UCTOYHHUKOB.

3. Koraa JJI1 YCTAHOBJICHH A HAJTUYUSA UJIK OTCYTCTBUSI UMMYHUTETA rOCY1apCTBO
Cyla paccMaTrpuBacT BOIPOC O IPUMEHCHUU IIPOCKTA CTAaTbU 7:

a) TaKoe€ pelICHHEe NPUHUMAETCS OpraHaMy JOCTaTOYHO BBICOKOTO
YpOBHS;

b) B JIOTIOJIHEHHE K TOMY, YTO IPEYCMOTPEHO B TyHKTE 2, KOMIETEHTHBIE
OpTaHbl:
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1) yOSXKIAIOTCS B HaJMYMUW CYHIECTBEHHBIX OCHOBAaHWH TOJaraTh, 4TO
JOJDKHOCTHOE ~ JIMIIO  COBEpUIWIO  J000e M3  MOPECTyIUIGHHH 1O
MEXKIyHapOJIHOMY TIPaBY, NEPEUUCICHHBIX B IPOSKTE CTAThU 7;

ii) paccMaTpuBalOT OO0 3ampoc WK YBEJAOMIICHHE APYIOro OpraHa
BJIACTH, CyJa WIM TpUOyHalda OTHOCHTENIBHO OCYLICCTBICHHS WM WA
HAMEpEHHUsS OCYIISCTBUTh YTOJOBHYIO IOPHUCIOMKIMIO B  OTHOLICHHU
JOJDKHOCTHOTO JINIIA.

4. KoMmmeTeHTHBIE OpraHbl rOCYAapcTBa Cylla BCEra yCTaHABIMBAIOT HAJINYUC
WII OTCYTCTBHE HMMYHHTETA!

a) 10 BO30YKJICHHS YTOJIOBHOTO IIPOU3BOJICTBA;

b) JO TPUHATUS TPUHYAWUTEIBHBIX MEp, KOTOPBIE MOTYT 3aTPOHYTb
JOJDKHOCTHOE JIMIIO, BKJIIOYAs TaKHE MEPHI, KOTOPBIC MOTYT 3aTPOHYTH BCSKYIO
HENIPUKOCHOBEHHOCTh, KOTOPOW IOJDKHOCTHOE JIMII0O MOJKET MOJNb30BATECS IO
MEKAYHAPOJHOMY MpaBy. OTOT TONIMYHKT HE MPEIATCTBYET IPUHITHIO HIN
NPOJODKCHUIO NPUMEHEHHS Mep, OTCYTCTBHE KOTOPBIX HCKJIIOYANo  Obl
MOCJIETYFOIIEE YTOJIOBHOE IIPON3BOICTBO MPOTHUB JOJDKHOCTHOTO JIMIIA.

5. Jro0oe pemieHue 0 TOM, 4YTO HAOJDKHOCTHOC JIMIO APYroro rocyaapcrBa HE
MOJB3YyCTCA HMMYHHUTCTOM, MOKET OBITH OCIIOPCHO B Cyﬂ66HOM IopsaKe. 2T0
IMOJIOXXCHHUEC HC HAHOCHUT ymep6a Apyrum criocodam OCIIapuBaHUA 100010 pemIeHuA
0 HaJIMYUU WA OTCYTCTBUU MMMYHHUTCETA, KOTOPLIC MOTYT OBITH HCIIOJIH30BaHBI B
COOTBCTCTBUU C IPUMCHUMBIM 3aKOHOAATCIILCTBOM I'OCY1apCTBa Cyaa.

Crartbi 15
Ilepenaya yro,ioBHOro mpou3BocTBa

1. KomrmeTeHTHBIE OpraHbl TOCYyapcTBa Cyaa, JEUCTBYS Proprio motu M II0
pockOe rocyaapcTBa JOHKHOCTHOTO JINIA, MOTYT IPEJIOKHUTh EpeaTh yTOJIOBHOE
MPOU3BOJICTBO B TOCY/IAPCTBO JIOKHOCTHOTO JIMIIA.

2. I'ocynapcTBo cyna IOOpPOCOBECTHO paccMaTpHBaeT IpockOy O mepenade
YTOJIOBHOTO NPOM3BOACTBA. Takas mepegada OCyIIECTBIIETCS TOJIBKO B TOM CiIydae,
€CII TOCYJAapCTBO JOJDKHOCTHOTO JIMIIA COTJIAlIaeTCs TIepefaTh JIeJI0 CBOUM
KOMITETEHTHBIM OpTraHaM JJIsl LIeJI OCYILECTBICHHS YTOJIOBHOTO TIpeCieIOBaHNU.

3. ITocie JOCTWIKCHHUSA HNOTOBOPCHHOCTH O TIIepeAadye TroCyaapCTBO CyJa
MMPUOCTAHABIMBACT CBOC YI'OJIOBHOC MPOU3BOACTBO 0e3 yu_[ep6a JUIL IPUHATHSA WA
MNPOAOJLKEHUA MIPUMEHCHUA MCP, OTCYTCTBUEC KOTOPBIX UCKIIHOYATIO ObI nocienyrouee
YTOJOBHOC MTPOU3BOACTBO IMPOTUB JOJDKHOCTHOT'O JIMIIA.

4. FOCYI[apCTBO cyaa MOXKET BO300HOBHTH YTOJIOBHOC HPOU3BOACTBO, €CJIN
Iocjie TaKoi nepegaym rocyaapCTtBo JOJDKHOCTHOIO JHla HE nepeaact Aejo
OIICPATUBHO U ,IlO6pOCOB€CTHO CBOMM KOMIICTCHTHBIM OpraHamM UL I1EJIn
OCYIICCTBJICHHUS YTOJIOBHOI'O IMPECIICAOBaHUA.

5. Hacrosimuii mpoekT craTbu HE HAHOCHT ymiepba JoObIM JIpyruM
00s13aTeIbCTBAM TOCY/ApCTBa CyJla WM TOCYAapcTBa JOJDKHOCTHOTO JIMIA I10
MEKTyHapOHOMY TIpaBy.

Cratba 16
CrnpaBeanuBoe o0panieHue ¢ 10KHOCTHBIM JIMLIOM FOCYyAapcTBa

1. JIOMKHOCTHOMY JIHIly JAPYrOoro TOCYAapCcTBa, B OTHOLIEHUH KOTOPOTO
OCYIIECTBIISIETCS. WM MOXET OBbITh OCYIIECTBIEHA YTOJOBHAS IOPUCAMKIIUS
rocyJapcTa Cyla, TapaHTHpPYeTcs CIpaBeUIMBOE€  OOpalleHue, BKIIOYast
CrpaBeUIMBOe CyJeOHOe Pa3OMpaTesbCTBO, M TIOJIHAs 3alUTa €ro WINK ee MpaB U
IpOLECCyaIbHBIX TapaHTUH B COOTBETCTBHM C NPUMEHHMBIM HAIMOHAIBHBIM U
MEKIyHAapOIHBIM IIPAaBOM, BKJIIOYash IPaBO IIpaB 4YeJOBEKa W MEXIyHapOJHOE
TYMaHUTapHOE TPaBo.
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2. Jro6oe Takoe JOMKHOCTHOE JINI0, HAXOISIIEECS B TIOPbME, ITOJT CTPaXei niu
B 3aKJIFOUYEHUH B TOCYJapCTBE Cylla, IMEET MPaBo:

a) HE3aMEINTEIIbHO CBA3aThCS C  ONMMDKAWIIAM COOTBETCTBYIOIINM
MPEACTABUTEIIEM TOCyJapCTBa JOJPKHOCTHOTO JIMILIA,

b) Ha TTOCEUICHUS IPeACTaBUTEIIEM STOTO TOCYAapPCTBA;

c) OBITH Oe30TiIaraTe’IbHO MPONH(POPMHUPOBAHHBIM O €TO MU €€ TIpaBax B
COOTBETCTBHMH C HACTOSIIUM ITYHKTOM.

3. [IpaBa, 0 KOTOPBIX TOBOPUTCS B IIYHKTE 2, OCYLIECTBISIOTCS B COOTBETCTBUU
C 3aKOHaMH U IIPaBUIIAMH TOCY IapCTBa Cy/a MPH yCIOBUH, YTO 3TH 3aKOHBI M TIPaBHIIA
JOJDKHBI ~ CIIOCOOCTBOBATh IMOJHOMY OCYIIECTBICHHIO IEIH, [UI1 KOTOPOH
IpefHa3HAaYEHBI IIPaBa, MPEJOCTABIIEMBIC B COOTBETCTBHH C I[yHKTOM 2.

Cratbs 17
Koncynbranumn

FOCYZ[apCTBO Cyaa U rocyaapCTtBoO AOJZKHOCTHOI'O JIMIla IPpU HeO6XOZ(I/IMOCTI/I
MIpoBOAAT 1O HpOCL6e m000ro U3 HUX KOHCYJIbTAlUX IO BOIIPOCAM, KaCaroIIUMCS
HMMYHHUTETAa HAOJUKHOCTHOI'O JiMIA, MMOANAAAarolero Ioa ,Z[eﬁCTBPIC HaCTOAIINX
IIPOCKTOB cTaTei.

Crartba 18
Paspewenune cnopos

1. B ciydae BOSHUKHOBEHHS CIIOPa OTHOCUTENIBEHO TOJIKOBAHHMS WIIM IPUMEHEHHUS
HACTOSIINX MPOEKTOB CTaTel roCcyJapcTBO CyAa M TOCYIapCTBO JOKHOCTHOTO JIMIA
CTapaloTCs pa3peliuTh CIOp IyTEM IE€PeroBOpoB MM JAPYTUMH MHPHBIMHU
CpPEACTBAMH TI0 CBOEMY BBIOODY.

2. Ecnm B3aumomnpuemieMoe pemeHne He MOXKET ObITh JOCTUTHYTO B TEUCHHUE
pasyMHOTO CpokKa, CIop Ho mpockbe nubo rocymapcTBa cyaa, MO0 TocynapcTBa
JIOJDKHOCTHOTO JMIa mepenaercss B MesxnyHaponusii Cyxa, ecnu Toibko o0a
rocyZapcTBa He JOTOBOPATCS O Tepeade cropa Ha apOuTpaxk Wik Ha 00 oOpaiieHnn
K F000My JIpyroMy criocoOy yperyJInpoBaHus, BIEKyIIeMYy 3a OO0l 00s3aTenbHOe
penieHue.

[puioxkenune

Ilepeyenb 10roBOpPOB, YIIOMSAHYTHII B MyHKTE 2 NpOeKTa CTaThu 7
[Ipectymnnenue renonuna

* Pumckuil craryt MexayHapoaHOro yroyioBHoro cyna, 17 utons 1998 rona,
CTaThs 6;

* KoHBeHIUS 0 TMpeaynpexIeHUH MPeCcTYIUICHHs TeHOUWAa W HaKa3aHWH 3a
Hero, 9 nexadbps 1948 roxa, crates 11

HpeCTyHHCHI/ISI MPOTUB YC€JIOBEYHOCTH

» Pumckuil cratyt MexxayHapoHOro yrojaoBHoOro cyaa, 17 urons 1998 roaa,
cTaTbs 7.

Boennrlie MPECTYIUICHUA

» Pumckuil cratyt MexxayHapoaHOro yrojaoBHOro cyaa, 17 urons 1998 roaa,
cTaThs 8, MyHKT 2.

HpeCTyHHCHI/Ie araprenjga

* MexayHapoaHasi KOHBEHLIMS O IPECEYEHUHU IMPECTYIUIEHHUs amaprenja U
Haka3aHuu 3a Hero, 30 Hos0pst 1973 roxa, crates 11
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ITeITKA

* KoHBeHIIUSI MPOTHB TBITOK M JPYIHX JKECTOKUX, OCCUENOBEUHBIX HIU
VHIDKAIOIINX JTOCTOMHCTBO BHIOB OOpamieHus W HakasaHus, 10 mexaOps
1984 rona, crares 1, myHKT 1.

HacunscTBeHHOE HCUC3HOBEHHE

* MexayHapoaHass KOHBEHIUs ISl 3alllUThl BCEX JIMI OT HACHIbCTBEHHBIX
ncuezHoBeHni, 20 nexadps 2006 rona, craTps 2.

TekcT NpoeKTOB cTaTeil ¥ KOMMEHTapHeB K HUM

69. Hmke mnpUBOAWTCS TEKCT TPOEKTOB CTaTeli € KOMMEHTApUSAMH, NPHUHATHII
KomMuccueit B mepBoM UTEHUU Ha €€ CEMBAECST TPETbEU CECCUMU.

OO0mmii KOMMeHTapui

1) HacTosimme mpoekThl cTaTeil TOCBSIMIEHB WMMYHHTETY JOJDKHOCTHBIX JIHIT
rocyapcTBa OT MHOCTPAHHOH yroJIOBHOW fopucaWknuu. Kak 3TO Bcerma mMeeT MeCTO B
cirydae pe3ynsTaToB pabotel Komruiccuu, IpOEKTH cTaTell MoajekaT MpOUTSHHIO BMECTE C
KOMMECHTaPHIMHU.

2) Komuccnss  MeXIyHapoJHOTO  TIpaBa  paHee  paccMarpuBala  HMMYHHTET
JIOJDKHOCTHBIX JIMI[ TOCYJapCTBA B KOHTEKCTE UIUIOMATHYeCKUX®®! M KOHCYIbCKHX3%?
CHOIIIEHHMH W HMMYHHTETOB, CIIEIIUAIBHBIX MUCCHI®"?, OTHOIIIEHHH MEK /Ty TOCYAapCTBAMH H
MEXIYHAPOIHBIMA OpTaHU3alMAMH®™* W B KOHTEKCTE MMMYHHTETOB TOCYIApCTB M HX
cobcTBeHHOCTH®., Kpome Toro, BOIpOC MMMyHHTETa paccMmarpuBaics Komwuccued mpu
M3YUEHHH JIPYTUX TEM, CBA3AHHBIX C JINYHON YTOJOBHON OTBETCTBEHHOCTHIO, B YaCTHOCTH B
HropuGeprekux mpuHOUmax®®, a Takke B XOJAe IPYroi pabOTHI, KOTOpas BBUIMIACH B
TPUHATHE TIPOEKTa KOJEKca MPECTYIUICHHM MPOTHB MUpa M Ge30TIaCHOCTH YeoBedecTBa®”’
M — COBCEM HEJIAaBHO — MPOEKTOB CTATEH 0 MPERYIPEkKICHAN M HAKA3aHUH TPECTYIICHHI
MPOTHUB YeIOBEYHOCTHS?,

891

892

893

894

895

896

897

898

CM. TIPOEKTHI cTareil 0 MUIIIOMAaTHYECKIX CHOLICHUSIX 1 MMMYHHTETax, npuHAThie Komuccueii Ha ee
necsToi ceccnn, Eorcecoonux Komuccuu mexcoynapoonozo npaea (Eocecoonux...) 1958, 1. 11,
nokyMmeHT A/3859, c. 89, m. 53. CM., B 4aCTHOCTH, IPOEKTHI ctateit 29, 30 u 36-38 u
COOTBETCTBYIOIIME KOMMEHTAPHUH, TaM ke, cc. 98-99 u 101-103.

CM. TIPOEKTEHI cTareil 0 KOHCYIBCKIX CHOLICHUSX, MPHHATHIE KoMuccueli Ha ee TpUHAIIIaTON CECCHH,
Edcecoonux... 1961, 1. 11, nokyment A/4843, c. 92, m. 37. CM., B 4aCTHOCTH, IPOEKTHI cTatei 4145,
53,57 u 61 1 KOMMEHTapUH K HUM, TaM Xke, cc. 115-119, 122-123, 125 u 126.

CM. TIpOeKTHI CTaTel 0 crienraIbHbBIX MUCCHSIX, TPUHATHIE KoMuccueil Ha ee IeBITHAIATON CeCcCui,
Eorcecoonux... 1967, 1. 11, mokyment A/6709/Rev.1 u Rev.1/Corr.1, cc. 347, ni. 35. CM., B 4aCTHOCTH,
npoekTel craret 9, 29, 31, 3641 u 44 u KOMMEHTapHH K HUM, TaM xke, cc. 351-352, 361, 362,
363-365 u 366.

CM. TIPOEKTEHI cTareil 0 MPeACTaBUTENbCTBE TOCYAAPCTB B HX OTHOLICHHUSIX C MEKIYHAPOIHBIMHU
opraHu3anusAMu, TpuHATEIe KoMuccneit Ha ee nBannares Tpetbeit ceccu, Eswcecoonux... 1971, T. 11
(uacth mepBas), nokymeHT A/8410/Rev.1, c. 284, r. 60. CM., B 4aCTHOCTH, IPOCKTHI cTaTeid 22, 28,
30, 31, 36-38, 50, 53, 59, 61, 62, 67-69 u 74 1 KOMMEHTapUU K HUM, TaMm xe, cc. 299-300, 302-305,
308-310, 315-316, 317, 319-321, 322-323 u 326.

CM. TIPOEKTHI cTareil 0 OPUCINKIMOHHBIX HMMYHHUTETAX TOCYIapCTB ¥ UX COOCTBEHHOCTH, TPHHSTHIE
Komuccueii Ha ee copok TpeTheld ceccu, Eowcecoonux... 1991, 1. 11 (dacteb BTOpas), c. 13, m. 28.

CM., B 9aCTHOCTH, MIPOEKTHI cTareil 2 U 3 ¥ COOTBETCTBYIOIINE KOMMEHTApUH, TaM ke, cc. 14-22.
[TpuHIKOBI MEXTyHApOIHOTO IpaBa, Ipu3HaHHbIe YcTaBoM HiopaOGeprckoro TpubyHana u
Hallle/IINe BhIpakeHue B penieHnu 3toro Tpubynana (HropaGeprckue npuHIMbL), Exceco0Hux. ..
1950, 1. 11, noxyment A/1316, gactb Tpethbs, cc. 374-378, nm. 97-127. Cm., B 4aCTHOCTH,

npunuun 11 ¢ kommeHTapuem, Tam xe, c. 375.

Edcecoonux... 1996, 1. 11 (acts Bropas), mm. 50. CM., B 4aCTHOCTH, ITPOEKT CTAThH 7 C KOMMEHTapHEM,
TaM Xxe, cc. 26-27.

TexcT mpoekToB crareif, npuHATHI KoMuccueil Ha ee ceMbaecsT epBoil ceccun, 1 KOMMEHTApUU K
HUM cM. Oguyuanvuvie omuemsl I enepanvhoii Accambneu, cemboecsim uemeepmas ceccus,
Jononnenue Ne 10 (A/74/10), . 44 u 45. CM., B 4aCTHOCTH, IYHKT 5 MPOEKTA CTAaTbU 6 U
KOMMEHTapHil K HEMy.
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3) Hacrosmue npoekTsl cTaTed caeayoT ApyromMy noaxoay, Oyaydu HEMmoCpeACTBEHHO
MOCBSIEHB MMMYHHUTETY JOJDKHOCTHBIX JIMI[ TOCYAapcTBa OT MHOCTPAaHHOHM YrOJIOBHOH
IOpUCIUKINH. B mpoekTax crarteil onpenensercs oOmuii IpaBOBOH pEXUM, IPUMEHUMBIH K
JAHHON KaTeTOPHM MMMYHHTETa, KOTOPBIH XapaKTEPU3YETCs CIEAYIOLUINMH JJIEMEHTAMU:
a) OH OTpaHMYCH HMMMYHHTETOM OT YTOJOBHOW IOPHCAWKIMH; b) OH OTrpaHHYMBACTCS
MHOCTPAaHHOW yTOJIOBHOM IOPUCIUKLMEN U HE 3aTparuBacT IPaBOBOM PEKUM, IPUMEHUMBIH
B METyHapOJIHBIX YTOJOBHBIX Cy/aX; U C) OH PaclHpoCTpaHseTCs Ha BCEX MAOJKHOCTHBIX
JIMI TOCYapCTBa, HE3aBUCUMO OT 3aHUMAaeMON UMM JTOJDKHOCTH WIIM KOHKPETHBIX (PyHKINH,
KOTOpBIE OHH BBIMOJHSIOT B TOCYJApCTBE, 3a CAWHCTBEHHBIM MCKIIOYEHHEM TeX
JOJDKHOCTHBIX JIUI] TOCYIapCTBa, Ha KOTOPBIX PACTIPOCTPAHSIOTCS CIICIIHATbHBIC PEKIMBL.

4) IIpy moAroToBKE HACTOSIIMX HPOEKTOB craredl Kommuccusa npuHsiia BO BHUMaHUE
pa3IUYHbIE IIEMEHTHI, KOTOPBIC YKa3aHbI HIXKE.

5) [lepBBIM U3 ATHX BIIEMEHTOB SBIIETCS HEOOXOIMMOCTH 0OECIeueHHs] COOM0ACHNUS
MPUHIUIA CYBEPEHHOTO PAaBEHCTBA I'OCYAAPCTB, KOTOPBINA JICKUT B OCHOBE MMMYHHTETA
JOJDKHOCTHBIX ~ JIMI[ TOCYJapcTBa OT  HMHOCTPAHHOW  YrOJOBHOM  FOPHUCAMKIIUH.
IMpepocraBneHne HMMMYHHTETa 10 MEXIYHAPOJHOMY TMpPaBy JOJDKHOCTHOMY JIHILY
roCyZIapcTBa OOBIYHO HAIMPABJICHO HAa OOECIEYEHHE ero CIOCOOHOCTU MPEACTABISTh CBOE
rOCYAapCTBO MM OCYLIECTBISITh TOCyAapcTBeHHbIe (GYHKIMH. JIeWCTBUTENbHO, Kak
noATBep i MexayHapoaHbiit Cy, (MMYHHUTETBI PEJOCTABISIOTCSI JOKHOCTHBIM JINI[AM
rOCYAapCTB HE JUISl X JIMYHOM BBITOJIbL, & JUTS 3alUThI IPAaB U MHTEPECOB rocyaapcTaa’®.
Kpome Toro, mpuHMMasi BO BHUMaHHUE, YTO PA3JIHYHbIC JODKHOCTHBIE JIHMIA TOCYIapCTBa
MOTYT 3aHUMaTh Pa3HbIe JODKHOCTH, B MPOEKTaX CTATel MPOBOIUTCS PA3NUUUE MEKIY
JIBYMsI 4acTHYHO U QEepeHIIMPOBAHHBIME TMPABOBBIMH  PEKUMaMH, & HMEHHO:
HMMYHUTETOM ratione personae 1 IMMYHHTETOM ratione materiae.

6) Bo-BTOpBIX, COTIIACHO MPHUHIUITY CYBEPEHHOTO PaBEHCTBA T'OCYNAPCTB, TOCYIapPCTBO
CcyJa MMEeT IPaBO OCYLIECTBIISITH CBOIO COOCTBEHHYIO YTOJIOBHYIO Iopucaukimio. Kax
ormetmit MexxayHapoausiii Cya, MeXIy IOpUCIUKIMEH 1 IMMYHHTETOM CyIIECTBYET TeCHAs
B3aUMOCBSI3b, ITOCKOJbKY MMMYHHTET OT WHOCTPAHHON YTOJIOBHOW IOPHCAMKIMH MOJKET
MOHUMATBCS TOJBKO B CBA3H C OCYLIECTBICHHEM YTOJIOBHOH IOpUCAUKIINN Y.

7 B-TpeTbux, MMMYHHUTET AOJDKHOCTHBIX JIUI] TOCYJapcTBAa NMPUMEHSETCS C Y4EeTOM
TOTO, YTO MEXAYHApOJHOE MPaBO SBISETCS COTJACOBAHHOI mpaBoOBOil cHcTeMOi™!.
ITosToMy mpm pa3paboTKe 3THX IIPOEKTOB CTAaTeH CIEAyeT yYMTHIBAaTh CYIIECTBYIOIIHE
HOPMBI B Pa3MyYHBIX OOJIACTSAX COBPEMEHHOTO MEXIyHapOAHOTro mpasa. B wactHocTH,
CJIeTyeT pacCMOTPETh JOCTHKEHHS B chepe MEeKITyHAPOIHOTO YTOJIOBHOTO 1PaBa, KOTOPhIE
HallUd CBOE BHIPAKCHWE B KPUMUHAIM3AMUK W HAKa3aHUM Hanboyiee Cepbe3HbIX
MIPECTYIIICHUH 10 MEXIyHAPOAHOMY TPaBy M B ONPEJCIICHUH NPUHIMIIA OTBETCTBEHHOCTH
KaKk OJHOTO M3 €ro COCTaBHBIX OJJIEMEHTOB, a TaKXe B 3aKpeIUIeHMH OOphOBI ¢
0e3HaKa3aHHOCTBIO B Ka4yeCTBE LM MEXIyHapoIHOro coooOmiectBa’?. XOTsS TEPMHUHBI
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Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment, 1.C.J.
Reports 2002, p. 3, at p. 14, para. 31.

1bid., p. 19, para. 46.

Cw. BeiBOA 1) MccnenoBarenbckoit rpymnisl 1o parMeHTaly MEeXIyHapOIHOTO MIpaBa: TPYAHOCTH,
BO3HHKAIOIIME B pe3y/bTare JUBEPCH(UKALINN U PACIIMPEHHsT MK AYHAPOIAHOTO MPaBa, MPUHATHIH
Komuccueit B 2006 roay: «1) Mesxcoynapoonoe npaso kax npagoseas cucmema. MexayHapoIHoe
IPaBO SIBIISICTCS TPaBOBOH cucTeMoi. Ero mpasmiia ¥ NpUHIHITH (T. €. €r0 HOPMBI) B3aNMOAEHCTBYIOT
¢ IpyTHMH HOPMaMH ¥ IPUHITAIIAMH 1 JIOJDKHBI TOJIKOBAaThCA Ha UX (hoHe. B kauecTBe mpaBoBOit
CHCTEMBI MEKTYHAPOIHOE MPABO HE SIBIAETCS CIydaiHBIM HaOOpOM TaKUX HOpM. Mexay HUMHI
CYIIECTBYIOT 3HaYMMBbIe OTHOIIeHHs. HOpMBI MOTYT, TakiuM 00pa3oM, CyIlecTBOBaTh Ha Horee
BBICOKOM M 00JIee HU3KOM HepapXUUeCKUX YPOBHAX, HX (POPMYIMPOBKH MOTYT MPEAIONararh
OOJBIIYIO MJIM MEHBIIIYIO CTENIeHb 0000IICHHSI M KOHKPETH3AIHH, @ CPOKH MX JHCTBUTEILHOCTH
MOTYT OTHOCUTBCS K O0JIee paHHHM MK OoJiee TO3THIM MOMEHTaM BpeMeHu». Eocecoonux... 2006,
T. II (wacts Bropas), . XII, m. 251, cc. 177-178.

IenepanbHas AccamOirest MOAIEepKHYIa BAYKHYIO POJIb MOIOTIYCTHOCTH B OOPHOBI ¢
Oe3HakazaHHOCThIO. B Jleknapariiun coBelanus Ha BBICOKOM ypoBHe ['eHepanbHOit Accambien mo
BOIPOCY O BEPXOBEHCTBE IPaBa Ha HAIMOHAJIEHOM U MEXKTyHApPOIHOM YPOBHSIX TOCYIapCTBa
«00s13yr0TCsI 00€CIeUnTh HENPUMUPUMOE OTHOLIICHHE K Oe3HaKa3aHHOCTH 32 TEHOLM, BOCHHbIC
MIPECTYIUICHNS U TIPECTYIUICHHS IIPOTHUB YEJIOBEYHOCTH HIJIM 32 HAPYIISHHUS HOPM MEXyHapOTHOTO
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«UMMYHHTET» W  «D€3HaKa3aHHOCTb»  HE  SBISIIOTCS  OKBHBICHTHBIMH  HJIN
B3aMMO3aMCHICMBIMH TIOHATHAMHE, Ba)XHO OOECIIEUUTh, YTOOBI MIMMYHHTET JOJDKHOCTHBIX
JWI TOCYAapCcTBa OT HHOCTPAHHOW YTOJOBHOW IOPHCOWKIHMH HE MPUBOIMI K
0e3HaKa3aHHOCTH 3 CaMbIe CEPhE3HbIC MPECTYIUICHHS 10 MEXKIIyHAPOJHOMY MpaBy?®:.

8) ITosTomy Komuccust BKIIOYWIA B INPOEKTBl CTATEHd HECKOJIBKO IOJIOXKEHUI,
KacaroluXcs: HCKIIOYCHUH M3 MMMYHHTETa ratione materiae Il DOJDKHOCTHBIX JIMI[ B
OTHOIIGHNH HECKOJIBKUX MPECTYyIDICHHH 10 MEXIyHapOJHOMY TIIpaBy; IIPOBEACHHS
pasnuuus MEXKAYy HACTOAIIMMH NPOEKTaMH CTaTeli W HOPMaMH, IPHUMEHHMBIMH K
MEXIyHApOAHBIM YTOJOBHBIM TpHOyHamaM; M CYIIECTBOBAHUS WIH YUIPCKACHHUA
MEXaHHU3MOB, JIOMYCKAIOIIUX IOTEHIHAIBLHOE IPECIIC0BAHNE MOJDKHOCTHBIX — JIHIL
rocynapcTBa 00 B CyJax X COOCTBEHHOTO WIIM TPETHErO rOCynapcTBa, JINO0 — TAe 3TO
BO3MOXKHO — B MEXIYHapOJHOM Cy/I€.

9) Hakxonen, Kommccnsi Tarxke NHpHHANTA BO BHHMAaHME, YTO MPH OIPEACICHHBIX
00CTOSITENIECTBAX OCYIIECTBICHUE YTOJIOBHOM IOPHUCIUKINU B OTHOLICHWH JOJKHOCTHBIX
JUI JPyroro TOCYJapcTBa MOXKET OBbITh IOJUTHYECKH MOTHBHPOBAHHBIM WM
HEeI0OOPOCOBECTHBIM, CO3/1aBasi HEXKENATENbHYI0 HANPSHKEHHOCTh B OTHOMICHHSX MEXIY
TOCYAapCTBOM Cy/ia M TOCYIapCTBOM JOJDKHOCTHOTO JIMIA. B 3TOM OTHOIIEHNN UMMYHHUTET
JOJDKHOCTHBIX JIMI[ TOCYAapCTBa OT HMHOCTPAaHHOW YTOJOBHOH IOPUCIUKIIMK MOXKET
CHOCOOCTBOBATh CTAOMIBHOCTH MEKTyHAPOIHBIX OTHOIICHHH.

10)  IlosTOMy HacTOSIINE MPOSKTHI CTATEH BKIFOYAIOT PsI MPOIECCYATBHBIX MMOJIOKEHHH
W TapaHTHH, NPHU3BAHHBIX CHOCOOCTBOBAThH YKPEIUICHHIO NOBEpPHS, B3aMMONOHHMAHHA U
COTPYIHHYECTBA MEX/TY TOCYIapCTBOM CyZa M TOCYIapCTBOM JOJDKHOCTHOTO JIMIIA, & TAKXKE
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I'YMaHHUTapHOTO TIpaBa M IPyOble HapyIIeHHs HOPM B 00JIACTH NPaB YeJIOBEKa, a TaKkkKe 003yI0TCs
obecreynTh Ha/uIeKallee paccieloBaHue TAKMX HapYIICHHH U COOTBETCTBYIOICE HAKa3aHUE 32 HUX,
B TOM YHCJIE ITyTeM IIPHUBIICUCHUS K Cyly OTBETCTBEHHBIX 32 JIFOOBIE COBEPIICHHbIE IPECTYIUICHHS,
HCTIONB3YS JUISl TOTO HAIIMOHAJIBHBIE MEXaHU3MBI HIIH, KOT/Ia 9TO HEOOXOIHMO, pErHOHAIBHEIE HIIN
MEKTyHapOIHbIE MEXaHU3MbI B COOTBETCTBHH C HOPMaMH MEXIYHAPOJHOTO MpaBay.

CwM. pesomronnto 67/1 T'enepanbHoit Accambiien ot 24 centsiops 2012 roxa, m. 22. Co cBoeit
ctopoHsl, COBET 10 IpaBaM 4eJioBeKa B peamOyrie cBoei pesomronuu 27/3 oT 25 ceHTIOps

2014 roma moaTBEpIUIT HEOOXOMUMOCTD «00ECTIeUeHIsI TOAOTYETHOCTH, OTIPABICHUS IPaBOCYIU [H]
MIPEIOCTABICHHS CPEACTB NPABOBOIT 3aIUTHI )KepTBaM». [IpHHINT HOJOTYETHOCTH OBUT TaKXke
nomuepkHyT MexyHaponabiM CyZoM, OTMETHBIINM, YTO CUCTEMa HaJ[30pa, co3aanHas Konsenmmeit
MIPOTHB HBITOK U IPYTUX JKECTOKMX, OECUETOBEUHBIX MM YHIDKAIOIINX JOCTOMHCTBO BHIOB
oOpalleHus 1 HaKa3aHusl, TPU3BaHa «IIPEJOTBPATHTh OE3HAKA3aHHOCTh MPEAIOIAraeMbIX
WCTIOJTHUTENEH aKTOB IBITOK, 00€CIIerB, YTOObI OHH HE MOTIIM HAlTH YOeXHIIe B KAKOM-JIN00
rocynapctBe-ydacTHuke» (Questions Relating to the Obligation to Prosecute or Extradite (Belgium v.
Senegal), Judgment, 1.C.J. Reports 2012, p. 422, at p. 461, para. 120). Ha cBsi3p MexIy
HUMMYHHUTETOM, C OJHOH CTOPOHBI, U MMOAOTYETHOCTHIO ¥ 60ph00#i ¢ Oe3HaKa3aHHOCTHIO, C PYTron
CTOPOHBI, yKa3asu cyabpu Xurruue, Kooiimane u BropreHrans B cBoeM 0COO0M MHEHUH 110 1Ty

06 opoepe Ha apecm, OTMETHB, YTO PACTYILEE IPHU3HAHHUE TOTO, YTO <«JIMI[A, COBEPIIMBIINE
Cepbe3HbIC MEXK/YHAPOHBIC PECTYIUICHNUS, HE OCTAIOTCS Oe3HaKa3aHHBIMH, TTOBIIHAIO Ha
UMMYHHUTETHI, KOTOPBIMH TTOJIb30BAJINCH BHICOKOTIOCTABICHHBIE JIUIIA TOCYIaPCTBA B COOTBETCTBUH C
TPaTUIIMOHHBIM OOBIUHBIM TTpaBoM» (Arrest Warrant of 11 April 2000 (cM. cHocky 899 Bbiime), p. 85,
para. 74).

B cBoeM permennu 1o peiry O6 opoepe na apecm MexayHaponsslid CyJ 3asiBUL, UTO «MMMYHHTET OT
FOPUCANKIIIH, KOTOPHIM MOJIb3YIOTCS ACHCTBYIONINE MUHUCTPBI HHOCTPAHHBIX JIEJT, HE O3HAYaeT UX
0e3HaKa3aHHOCTH B OTHOLICHHUH TEX WM HHBIX MPECTYIUICHHIl, KOTOPbIE OHU MOTYT COBEpIIHTS,
HE3aBHCHMO OT TSDKECTH TaKUX MPECTYIUICHUH. VIMMYHHUTET OT YrOJIOBHOW FOPUCIUKINH H
NHAUBUAYaAJIbHAA YIroJIOBHAA OTBETCTBEHHOCTb — 3TO COBEPIICHHO PA3HBIC MMOHATHSA. Ecmu
lOpl/IC)II/IKL[I/IOHHblf/’I UMMYHHUTET HOCUT l'lpOLle}lyprIﬁ XapaxkTep, TO YroJoBHasA OTBETCTBEHHOCTh
COOTHOCHUTCA C MaT€puaJbHbIM l'lpaBOM))). I/IMMyHI/ITeT OT IOPUCAUKIIUU BIIOJIHE MOXET
MPETSITCTBOBATD CYeOHOMY HpECieJOBaHUIO Ha OTPE/eICHHBII IIEpHUO/] BPEMEHH WM B OTHOLICHUH
OIpe/IeICHHBIX IPaBOHAPYLICHHUIT; OH HE MOKET OCBOOOAUTS JIMIIO, K KOTOPOMY OH IPHUMEHSETCS,

OT BCEX BHIOB YTOJIOBHOW OTBeTCTBEHHOCTH» . Kak ormeuaer Cyj, «3TO 3HAYHT, YTO HMMYHHUTETHI,
KOTOPBIMH 10 MEXTYHApPOJHOMY TPaBY MOJIb3YeTCs TOT MM MHOM AeHCTBYIONMI MK OBIBIIMI
MHUHHCTP MHOCTPAHHBIX JCJI, HE SABIAIOTCA NMPENATCTBUEM JId TOIO, '-lT06l)I npeciacaoBaTb €ro npu
OTpe/IeNieHHBIX 00cTosATeNbCTBaX». CM. Arrest Warrant of 11 April 2000 (cHocka 899 Beiwue), p. 25,
paras. 60 and 61.
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00eCeynTh 3aIIUTy OT BO3MOJXKHBIX 3JIOYHOTPEOJIICHUH W MOMUTH3ALUU OCYIIECTBICHHS
YTOJIOBHOH FOPUCAUKIINU B OTHOIIIEHNH JOJDKHOCTHOTO JIUIA JPYTOTO TOCyIapCTBa.

11) Otm s7meMeHTHI OTpaXEHBI KaK B COAEPXKAHUM, TaAK W B CTPYKTYpE HACTOSIINX
TIPOEKTOB CTaTEH U CITOCOOCTBYIOT COATAaHCHPOBAaHHOCTH IPOEKTa B IIeTIoM. [IpoexTsI cTaTeit
COCTOSIT W3 YETHIpEX 4YacTel, MOCBSIICHHBIX COOTBETCTBEHHO c(epe NPUMEHEHUS u
oTIpeNeIeHnsIM (JacTh IepBasi), IMMYHHTETY ratione personae (4acTb BTOpasi), IMMYHHUTETY
ratione materiae (4acTh TPEThsI) M NPOLECCYATBHBIM IIOJIOKCHUSM M TapaHTHAM (4acTh
YeTBepTas).

12) Kak 3710 00BIMHO mpucyme pabore Kommccnm, mpoekTsl craTeil comepikat
NPeANoKEHNs Kak 10 KoAu(pHUKanW{, TaK W 1O IPOTPECCHBHOMY Pa3BUTHIO
MEXTyHapoaHoro npaBa. COOTBETCTBYIOIIME yKa3aHHMA II0 3TOMY IOBOIY COIEpXKaTcs B
KOMMEHTapusX K IMPOEKTaM cTareif, 4ToObl MpPEeAOCTaBUTh TOCYJapcTBaM JOCTATOYHYIO
nHPOPMALUI0O W O0ECIeYHTh NPO3PAaYHOCTh, KOTOpas JOIDKHA OIpPEeNeNiaTh padoTy
Komuccun.

13)  Haxonemn, ciegyeT oTMeTHTD, 9T0 KoMuccHs etie He 3aHsIa TIO3HUIIUI0 OTHOCHTEIBHO
pEeKOMEHIANNH, KOTOPYIO cJemyeT ampecoBaTh | eHepambHOW Accam0iiee B OTHOUICHUU
HACTOSIIUX MPOEKTOB CTaTel: MO0 MPeCTaBUTh NX Ha pACCMOTPEHHE TOCYIApPCTB B LIEJIOM,
00 PEeKOMEH/IOBATh UCIIONIB30BaTh UX B Ka4eCTBE OCHOBHI IS IIEPETOBOPOB O OymyIIeM
JIOTOBOpe Mo JaHHOMY Borpocy. Kak o0wsraHo, Komuccus nomkHa OyneT MpUHSTH TaKoe
pelleHre BO BpeMsl NPUHATHS MPOCKTOB CTaTed BO BTOPOM YUTCHHH, TEM CaMbIM
BOCTIOJIE30BABIINACH 3aMEUAHMSIMH, KOTOPbIE MOTYT OBITh BBICKA3aHBI TOCYIApCTBAMH IIO
ATOMY BOTIPOCY.

Yacrtb nepsast
BBenenue

KommenTapuii

[lepBas gacts, o3arnaBieHHas «BBeneHne», CONEPIKUT MOTOKEHUS, ONPEACIIFOLIIE
o0mue paMKH, B KOTOPBIX JEHCTBYIOT IIPOEKTHI cTareil. B mpoekre crathu 1 onpenensercs
cdepa MpUMEHEHHs MPOEKTOB CTATEH, a B MPOEKTE CTaTbU 2 COAEPKAaTCs ONpe/esICHHS
«JJOJDKHOCTHOTO JIUIIA TOCYJapCTBA» M «JIESTHHS, COBEPIIEHHOTO B O()UIINAIILHOM KauecTBE,
KOTOpBIE TI0 CBOEMY XapakTepy MMEIOT 0co0oe 3HauyeHHe Ul NPaBHIBHOTO HOHUMAaHMS
IIPOEKTOB CTATEH B [IEJIOM M KOTOPBIE MCIOJIB3YIOTCS 110 BCEMY TEKCTY MPOEKTOB CTATEH.

Cratpa 1
Cdepa npuMeHeHMs HACTOSIIIUX TPOEKTOB CTaTeH

1. Hacrosimue npoexTsl craTeil IPUMEHSFOTCSl K IMMYHHUTETY JOJDKHOCTHBIX JINI]
roCyZapcTBa OT YTOJIOBHOW IOPUCIUKIIMN JIPYTOr0 TOCy1apcTBa.

2. Hacrosiimue mpoexTsl cTaTeil He HAHOCAT yIepOa HIMMYHHUTETY OT YTOJIOBHOM
IOPUCIUKIIH, KOTOPBIM Ha OCHOBAaHHMH CIICIIMAIBHBIX HOPM MEXTyHapOIHOTO TIpaBa
MONB3YIOTCS, B  YacTHOCTH, JIMI@, OTHOCSINMECS K  JAUIUIOMAaTHYECKUM
MPE/ICTABUTENHCTBAM, KOHCYJIBCKHM YYPEKACHHUAM, CHEIUATbHBIM MHCCHSM,
ME>KTyHAPOIHBIM OPTaHH3ALMSIM U BOOPY>KEHHBIM CHJIaM TOCYapcTBa.

3. Hacrosiimune npoekTsl cTaTtei He HAaHOCAT yuiep0Oa IpaBaM M 00s3aTeIbCTBaM
rOCYJapCTB-Y4aCTHUKOB TI0 MEXIYHApOJHBIM COTJIAICHUSIM 00 Y4peskIeHHn
ME>KIyHapOIHBIX CY/I0B U TPHOYHAJIOB B KAYECTBE yYACTHUKOB TAKUX COTJIAIICHHH.

Kommenrtapmii

1) IIpoexr craTby 1 MOCBSIIIEH ONpeAeIeH IO chepbl IPUMEHEHUs IPOSKTOB CTaTel 00
HMMYHUTETE JOKHOCTHBIX JIAI] TOCYJapCTBa OT MHOCTPAHHOM YrOJOBHOM FOPUCAMKIIUU.
B onHOM mpoekTe cTaTbM 3/€Ch COEAMHEHBI JBa MOAXOAAa — MOAXOA C HO3HLUI
YTBEPKIECHUS U MOAXOJ C MO3UIUM OTpUIAHUSA, — KOTOPBIE ONPENENAIOT IPaHULIBI ITON
coepsl npuMeHeHus. B myHkre 1 ompexensercst oOmmi ciiydaidl NMpUMEHEHHs IPOEKTOB
cTaTed, a B IMyHKTE 2 COJIEPXKUTCS OroBOpKa «0e3 ymepOa», B KOTOPOW INepedncisioTcs
CUTyallM, MOJNAJalollie B COOTBETCTBUU C MEXIYHApOAHBIM IIPAaBOM MOJ AEHCTBHE
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CHELHUATIbHBIX PEKHMOB, HE 3aTParMBacMbIX HACTOAMIMMH TpoekTamu crateid. IIyHKT 3
COJEP>KUT OTOBOPKY, OTHOCSIIIYIOCS] K MEXK/{yHapOJHBIM yTOJOBHBIM CyJaM U TpHOyHaIaM,
KOTOpBIE TaKXKe He MOAMANAl0T 1o cepy mpuMeHeHns IpoeKToB cTateil. XoTs Komuccus
B IPOLUIOM NIpHOeTasa K pa3lIndHBIM METOJaM AJISI ONPENCICHUS 3TUX ABYX IMOJXOJO0B K
OorpaHHYeHUI0 c(epbl NPUMEHEHHUs MPOEKTOB craTei’™, B 3TOT pa3 oOHa mpejrnouwia
00BbeIMHUTE 00a TMOAXOAA B OAHOM MPOEKTE CTAaThH, MOCKOJBbKY IPEUMYILECTBO TaKOW
(OpMyITMPOBKHY 3aKIFOYAETCSI B TOM, YTO OHA IO3BOJIIET B paMKax OJHOM HOPMBI OLIEHUTH
ctepy IpIMEHEHUS C TOUYKHU 3PCHHUS IBYX MOJXO0J0B OJHOBPEMEHHO.

Iynkm 1

2) B mynkre | chepa nmpuMeHEHHS IPOEKTa CTaTeil onmpeAenseTcs B YTBEPIUTCIHHOM
mwiare. C 9Toit menpro Komuccens penrna UCronb30BaTh B IEPBOM IIyHKTE (GOPMYITHPOBKY
«HACTOSIIINE MPOEKTHI CTATEH MIPUMEHSIOTCS», YTO COOTBETCTBYET (POPMYIIPOBKE, KOTOpast
HEJaBHO HMCIIONB30BANIach B APYTUX NpUHATHIX KoMmuccuei mpoekTax craTel, coaepixarinx
MoJIOKeHHe, Kacaromieecs: chepsl ux npumeneHus’”. Kpome toro, Komuccus mpuiiia
BBIBOZY, YTO c(epy IPUMEHEHHUs IPOEKTa CTaTel CleqyeT ONpeNelsTh KaKk MOYKHO MpoLIe,
9TOOBI 3TO MOCIYXWJIO OCHOBOW IUIs OCTANbHBIX HPOSKTOB CTaTedl M HE BIHAJIO Ha
CoZepKaHKe U He IPEAONPEACISIIO COACPIKAHNUS APYTHX BOIIPOCOB, KOTOPBIE BIIOCIECICTBHH
CTaHyT NPEIMETOM APYTHUX MOJOKeHUH. B cBsi3u ¢ aTuM Komuccns penmna ykasatb chepy
NPUMCHEHHS B ONHUCATENBHOM KIIOYE, IEPeYHCINB OJIEMEHTBl CaMOro Ha3BaHUS
paccMaTprBaeMoil TeMbl. IMEHHO 10 3TOW NMpUYMHE U3 ONpeneNeHus chepbl NPUMEHEHHS
OBLIO HMCKJIIOYEHO IePBOHAYAIBHO NPEUIOKESHHOE BBIPAKEHHE «OT OCYIIECTBICHHS)
NPUMEHUTENFHO K WHOCTPAaHHOM YTOJOBHOH ropHcIUKUIuH. PasHele wieHsl Kommuccnn
YCMaTpUBAJIH B 3TOM BBIPQKCHUH Pa3HBIi, B TOM YHCIIE IPOTHBOIOIOKHBINA, CMBICI B IIJIAHE
ero TOCJEACTBUIl NMPHU ONMpeACICHUN Chepbl NPUMCHCHHS HMMYHUTETa OT WHOCTPaHHOM
YTOJOBHON FOpHCIUKINH. KpoMe TOro, B paBHOH CTENEHH YYHTBIBAJIOCH TO, YTO CIIOBO
«OCYLICCTBIICHHE» BCTPEYACTCS B NPYTUX MPOEKTax cTaTeil. B sToil cBsa3u Komuccns couna,
YTO JIAHHBIA TEPMHUH HE CITy>KHUT LISNSM OnpeneneH s o0meil chepbl IPUMEHEHHUS POSKTOB
CTaTel, ¥ 3ape3epBUPOBaJa €ro Ul HCIOIb30BaHUA B IPYTHX MPOEKTaX CTaTeil, B KOTOPBIX
oH OyeT 6oJiee yMECTHBIM ',

3) B myskre | mpencraBieHbl TPU 3JIEMEHTa, OIPEAEISIONINE e HACTOSIINX
IIPOEKTOB CTaTel, @ UMEHHO: ) KaKUM JIMIaM TPE0CTABISETCSI UMMYHHUTET (JIOJDKHOCTHBIM
JUIAM TOCYAapcTBa); b) Ha KAKOTO Poja IOPHCAMKIHUIO PACHPOCTPaHAETCS MMMYHHTET

%4 B npoekrax cTareil 0 IOPUCAUKIMOHHBIX IMMYHHUTETAX TOCYIAPCTB M UX COOCTBEHHOCTH

(Excecoonux... 1991, 1. 11 (wacts BrOpas), m. 28) Komuccus penmmia pacCMOTPETh ABOHOM acTIeKT
cthepbl MpUMEHEHHS B IBYX Pa3HBIX MPOEKTax CTarei, 4To B UTOTe HALIO oTpaxkeHue B KoHBeHIHH,
npunsToit B 2004 roay (Kousennus Opranusaiun O0bennHeHHBIX Haruii 0 'opUCIUKITMOHHBIX
HMMyHHTETaX rocy1apcTs u ux cobersennoctu (Hero-Mopk, 2 nexaGps 2004 roga),

pesomonus 59/38 I'enepanbHoit AccamOien, pusioxeHue, ct. 1 u 3). C npyroii ctopoHsl, B BeHckoit
KOHBEHIIUH O MPECTaBUTENbCTBE TOCYIAPCTB B HX OTHOIICHHUSIX C MEKAYHAPOIHBIMHU
OpraHU3alMsAME YHUBEpCAILHOTO Xapakrepa 1975 roxa (Bena, 14 mapra 1975 rona), Opranuszanus
O6wenuaeHHbIx Harmit, FOpuouueckuil excecoonux, 1975 200 (B mponaxe mox Ne: R.77.V.3), ¢. 91,
nm Oguyuanvivle dokymernmol Kongepenyuu Opeanuzayuu Obvedunennvix Hayuii o
npedcmasumenscmee 20Cy0apcme 8 Ux OMHOULEHUSX C MeCOYHAPOOHBIMU OP2AHUSAYUSMU
VHUBeEpcanbHo2o xapakmepa, Bena, 4 ¢pespans — 14 mapma 1975 cooa, 1. 11, Jokymenmut
Kongepenyuu (m3nanme Opranmsanun O0senuHeHHbIX Hannit, B mpomaxe mox Ne R.75.V.12), c. 205,
nokymeHT A/CONF.67/16, n B8 Konernun Opranuzanmu O0beanHeHHBIX Hammit o mpaBe
HECY/I0XOAHBIX BUOB UCIIOJIb30BaHUSI MEXKAYHAPOIHBIX BOJOTOKOB (HLIO-PIOpK, 21 mas 1997 rona,
United Nations, Treaty Series, vol. 2999, Ne 52106, c. 77) onpeneneHue pa3nuuHbIM acnekTaM chepsl
HpUMeHeHHs1 ObUIO IaHO B OJTHOI! CTaThe, KOTOpast TAKXKE KacaeTcs CIElHalIbHBIX PEKUMOB. B cBOIO
ouepelib, B IPOEKTaX CTaTel O BBICBUIKE MHOCTpaHIeB, NpuHATEIX Komuccueii B 2014 rogy
(Oduyuanvuvie omuemoi I'enepanvroii Accambneu, wecmvoecsim oesamas ceccus, [Jononnenue Ne 10
(A/69/10), . 44 u 45), chepa npUMEHEHHS TaKKe PACCMATPUBACTCS B OMHOM CTaThe C IBYMS
IMyHKTaMH, XOTS T€ e MPOEKTHI CTaTeil BKIIOYAIOT APYT'HE aBTOHOMHEIE TIOJIOKECHN S, HAIPABJICHHBIE
Ha COXpaHEHHe MPUMEHUMOCTH OIPEICICHHBIX CHEHATbHBIX PSKMMOB B KOHKPETHBIX 001acTsX.
Ora ¢opmyna OblIa UCIOIB30BaHA, HAIPHMED, B IIPOSKTE CTaThU | MPOEKTa CTaTeil O BHICHUIKE
MHOCTpPAHIIEB.

CM. IpoeKTHI crareit 3, 5, 7, 8, 10, 14 u 16.
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(yrosmoBHasi IOPUCAMKIMA); W C) B KakOW OOJacTH Takas YroJIOBHAs IOPUCIHUKIIHS
OCyIIECTBISICTCS (YrOJIOBHAS IOPUCTUKIINS IPYTOro TOCY IApCTBa).

4) Uro Kacaercst MepBOTO M3 3THX AIIEMEHTOB, To Komuccus mpenmodna orpaHUIUTh
COZIEpKAHNUE IPOEKTOB CTATEHl MMMYHHUTETOM OT MHOCTPAHHOW YrOJIOBHOW IOPUCIMKLIMH,
KOTOPBIM MOTYT 00JafaTh JIMIA, MPEACTABILIONINE TOCYAApCTBO WM ACHCTBYIONIWE OT
WMEHH TocyaapctBa. B mpensimymeit pabore Kommccmm nast oOo3HAa4YeHHs I,
HOJIB3YIOIINXCS HUMMYHHTETOM, IPUMEHSUICS TEPMUH «IOJDKHOCTHBIE Jinna»°®. OmHako,
XOTSI MCIOJIb30BAaHHE 3TOTO TEPMHHA — W €T0 SKBUBAJICHTOB B JPYTHX SA3BIKOBBIX
BEPCHAX — BBI3BAJIO OINpPEACIICHHBIE NPOOIeMbI’®, ciiexyeT OTMETHTb, YTO TEPMUHEL,
UCTIONB3YEMbIE B TEKCTaX Ha Pas3HBIX f3BIKaX, BOBCE HE O00S3aTEIBHO SIBISIOTCS
B3aMMO3aMCEHAEMbIMI WJIM CHHOHUMHWYHBIMH. OJHAKO 11 ynpomieHusa Tekcra Komucens
pelIniIa COXpaHUTh TEPMHH «IOJDKHOCTHOE JIMIIO TOCYapCTBay I 00IIero 0003HauYeHHA
BCEX JIUII, MOJb3YIOMNXCS UMMYHHUTETOM OT MHOCTPAaHHOHM YTOJIOBHOHM FOPHCIUKINH, IUIS
BCETO TEKCTA HACTOSIIMX MPOEKTOB CTAaTei. JTO MOHSITHE OMPEAEICHO B MOAINYHKTE a)
MIPOEKTa CTAaThU 2, K TEKCTy KOTOPOTO M K KOMMEHTAPHIO K KOTOPOMY CIIEAYET OOpaTHThCS
3a Pa3bACHEHUAMH. TEPMHUH «JIOJDKHOCTHOE JIUIIO IPYTOr0 TOCYIapCTBay, UCIOIb3YEMbIH B
HEKOTOPBIX NMPOEKTAX CTaTeH, SKBUBAJIICHTCH TEPMHHY «JOJDKHOCTHOE JIUIO TOCYIapCTBaY.

5) Bo-Bropeix, Kommuccmst pemwia orpaHnunTh cdepy NPHUMEHEHHS HACTOSIINX
MIPOEKTOB CTaTelf MMMYHHUTETOM OT YTOJIOBHOH topucaukiuu. Ciemysi CBOSH NpakTuke B
JPYTHX NPOEKTax, TJe pedb uia 00 UMMYHHTETE OT YTOJIOBHOH opucauKiuy, Komuccus ue
MOCYNTANa HEOOXOMMMBIM OIPEACTATh, YTO MOApPa3yMeBaeTCA IOJ MMMYHHUTETOM U TIOX
YroJoBHOHM topucaukiuerd. OHAKO HCKIIOYMUTEIBHO B OMHMCATEIbHBIX MENSX CIEAyeT
OTMETUTh, YTO B HACTOSIMIMX IPOEKTax CTaTel pedyb HAET O Ciydasx, KOrja B CHIY
UMMYHHTETa TPOUCXOIAWT HPUOCTAHOBIEHUE OCYIIECTBICHHUS YTOJOBHOH IOPHUCIUKIINY,
10Ji KOTOPOH IHMOHMMAETCs] MOJIHOMOYHME TOCYAapcTBa COBEPINATh JICHCTBHSA pPa3INYHOTO
XapakTepa, KOHEYHAas IIeJdb KOTOPBIX — CIOCOOCTBOBAaTh OINPENEICHUIO YTOJOBHOU
OTBETCTBEHHOCTH OTEIHHOTO JINIIA.

6) B-tperpux, Komucenst pemmina orpanndnTh cdepy NMPUMEHEHHS MPOEKTOB CTaTeH
UMMYHHATETOM OT «WHOCTPAHHOI» YTOJIOBHOW IOPUCAMKIHMHM, T. €. TaKOH FOPUCIMKIINH,
KOTOpasi OTPpaXkaeT TOPH30HTAIBHBIE OTHOIICHHS MEX/y TOCYJapcTBaMH. JTO 03HAYAET, 4TO
MIPOEKTHI cTareil OyayT NPUMEHSTHCS HCKIIOYNTEIHHO B OTHOIICHWHM HMMYHHTETa OT
YTOJIOBHOH IOPUCIAMKIIUH «JIPyTOT0 TOCY1apCTBay.

7) C 1pyroif CTOpOHBI, CJeAyeT MNOMYEPKHYTh, YTO B IIyHKTe | TOBOpUTCS 00
«AMMYHHTETE... OT YTOJOBHOM FOPHCAMKIIMH IPYTrOoro rocyaapcrsa». Kcmons3oBaHue
CBSI3BKM «OT» YCTAHABJIMBAET CBS3b MEKIY HNOHATHAMH «UMMYHHTET» W «HHOCTPAHHOMN
YTOJIOBHOM FOPUCITUKIINI (MIIH «IPYTOTO TOCYIapCTBa» ), KOTOpast TOJLKHA OBITh JTOJLKHBIM
o0pa3oM TIpuHSATAa BO BHHUMaHWe. B sToil cBs3u Komucenst cuwraer, 4T0 MOHATHS
AMMYHWTETA W WHOCTPAHHOW YTOJOBHOW FOPHUCIMKIMM TECHO B3aMMOCBSI3aHBI M UTO
AMMYHWUTET HeJb3s MMOHMMAaTh abCTPaKTHO M 6e3 YBA3KH C HMHOCTPAHHOM YTOJOBHOMN
FOPUCIUKITHEH, KOTOPast, XOTS M CYIIECTBYET, He OYIET OCYIIECTBIATHCS TOCYIaPCTBOM Cy/Ia
MMEHHO W3-32 HaJW4Msi UMMyHHTeTa. MM, kak 3asBwia MexayHapoausii Cyl, «TOIBKO
KOTJIa TOCYIapCcTBO 00JagaeT COTJIACHO MEKIYHAPOJAHOMY TIPaBy FOPHUCIMKIMEN B
OTHOIIEHNH KOHKPETHOTO BOIIPOCA, MOXKET BO3HUKHYTH BOIPOC 00 MMMYHHUTETE B CBA3H C
OCYIIECTBICHUEM 3TOM FOPUCAUKIIHI) .

8) Komuccus HUCXOAUT U3 TOro, 4YTO HMMYHHUTET OT HHOCTpaHHOﬁ yl"OJ'IOBHOfI
OPUCAUKIIUN HOCHUT HpOHeCCY&J’ILHHﬁ XapakTep. CHC}IOBaTCJ’IBHO, HUMMYHUTET OT
HHOCTpaHHOﬁ yFOJ'IOBHOﬁ OPUCAUKIIUK HE €CTb CPCEACTBO 0CB060)K,HGHI/I$I Jimnoa oT
yl"OJ'IOBHOfI OTBETCTBECHHOCTH Ha OCHOBAaHUM MAaTCPUAIbHO-IPABOBBLIX HOPM YT'OJIOBHOI'O
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B Apyrux SsI3BIKOBBIX BEPCHSX UCIHONB3YIOTCS CISAYIOIIHE BRIPAKEHHUS: « ) gd g §uund ) (apabeknit),
«F Bi» (xuraiickuii), «représentants» (ppanirysckuii), «officials» (aHrmMiicKuii), «I0IKHOCTHEIE
mimay (pycckuit) u «funcionarios» (MCIaHCKH).

[MpenBapurensHslil noknan, Excecoonux... 2012, 1. 11 (dacts nepsas), rokymeHT A/CN.4/654, 1. 66;
¥ BTOpO# noknan, Eocecoonux... 2013, 1. 11 (vacth nepsas), nokymeHT A/CN.4/661, m. 32.

Arrest Warrant of 11 April 2000 (cMm. cHocky 899 Bbiie), c. 19, m. 46. CM. Taxke KOMMEHTapHu
Komuccun k crarbe 6 MpoeKTOB cTarei 0 FOPUCANKIIMOHHBIX UIMMYHHUTETAX TOCYIapCTB M HX
COOCTBEHHOCTH, B YaCTHOCTH IYHKTHI 1)-3) (Eorcecoonux... 1991, T. 11 (dacTp BTOpas), cc. 23 u 24).
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IpaBa, MOCKOJIBbKY pedb HAET 00 OTBETCTBEHHOCTH, KOTOPAsl COXPAHAETCS HE3aBUCUMO OT
TOTO OOCTOSITENBCTBA, YTO TOCYIAPCTBO HE MOXKET OCYIICCTBUTH CBOIO FOPUCIUKITHIO JJIS
3a1cICTBOBAHMUS TAKOW OTBETCTBEHHOCTH B JAHHBIM KOHKPETHBI MOMEHT B OTHOLUECHUH
OTIpEe/IeIeHHOTO JInIa. HampoTHB, UMMYHHUTET OT WHOCTPAHHOH YTOJOBHOHM OPHCIMKIIHH
SIBIISICTCA, CTPOTO TOBOPS, TIPOLECCYANbHBIM TMPEMATCTBHEM WIM OapbepoM st
OCYIIIECTBIICHHUS YTOJIOBHOW IOPHUCAMKINN TOCYJApCTBA B OTHOIICHUH JOJDKHOCTHBIX JIHIT
JpyTOTOo rocynapcTBa. JTa mo3unus ObuIa noATBepkaecHa MexxayHapoaasiM CyoM B fieie
06 opoepe na apecm om 11 anpenss 2000 200a°° u WUPOKO OTpakeHa B TMPAKTHUKE
TOCyZIapCTB U B IOKTPUHE.

Ilynxm 2

9) B nyHkTe 2 TOBOpUTCA O CiydasX, KOTAAa CYIIECTBYIOT CHELHUAJIbHBIE HOPMBI
MEXIYHApOJHOTO IIpaBa, KacalolIecss HMMYHHUTETa OT HWHOCTPAaHHOM YTOJIOBHOH
fopucankiuy. Hanbonee M3BECTHBIM M 4acTO HMPUBOAMMBIM IPHMEPOM 3TOH KaTeropuu
CHELHUANBHBIX HOPM ABISIETCS PEXHM TPHBWICTMH W HMMYHHTETOB, 3aKPEIUIICMbIH
MEXIyHApOAHBIM IIPaBOM 3a JHUIUIOMAaTHYECKHMH areHTaMH ¥ 33 KOHCYJIBCKUMH
JOJDKHOCTHBIMU  Juiamu’'!, OIHako B COBPEMEHHOM MEXKAYHApOJHOM TMpaBe, Kak
JOTOBOPHOM, TaK M OOBIYHOM, €CTh U APYTHE MPUMEPHI, KOTOpHIE, M0 MHeHHI0 Komuccun,
TaKke JOJDKHBI OBITh INPUHATHI BO BHUMAHHE JUIA ONpeneNeHus cdepbl MPUMEHEHHS
HACTOAIIMX MPOEKTOB cTaTei. UTo KacaeTcst yMOMSHYTBHIX CHEIUAIbHBIX PEKHUMOB, TO
Komncenst cuntaer, 4To Takue MpaBoOBbIC PEKUMBI TPOYHO 3aKPEIUICHBI B MEXKAYyHAPOIHOM
IIPaBe M HACTOAIINE MTPOEKTHI CTATeH HE TODKHBI BIMATH HA UX COZIEPXKAHUE M IPUMEHEHHE.
Crnemyer HamOMHHUTH, YTO TIPH pa3pabOTKe IIPOEKTOB CTaTeii O IOPUCAWKIHMOHHBIX
HMMYHHUTETaX TOCyIapCTB U UX cOOCTBEHHOCTH cama KoMuccns, XOTs U B HECKOJIBKO HHOM
KOHTEKCTE, y>K€ IpU3Haja CYIIECTBOBAHME CIELHUAIBHBIX PEKMMOB UMMYHHUTETA, MPAMO
KOCHYBIINCh HX B CTaTbe 3, o3amiaBieHHOW «[lpuBmiernu M WMMYHHUTETHI, HE
3aTparkBacMble HACTOSIIMMH CTaThsMU»’'2. CBS3b MEXIy pPEKAMOM HMMYHHUTETa
JOJDKHOCTHBIX JIMI] TOCYJapCTBa OT HHOCTPAHHOH yTOJIOBHOM IOPUCIUKIINHI, OXBATHIBACMBIM
HACTOSAIIMMH NPOEKTaMU CTaTeH, U BBIMICYNOMSIHYTHIMHA CIICIIMAIBFHBIMH PEXXUMaMHu Oblia
ompenencHa Komuccned myTeM BKIIOYEHHS B IYHKT 2 OTOBOPKH, COTJIACHO KOTOPOH
TIOJIOKEHHS TIPOCKTOB CTAaTeH «HE HAHOCAT yIepOa» yKa3aHHBIM CIICIHAIBHBIM PeXXUMaM;
TakuM oOpazom, Komuccus Bocrionbs3oBanach (GopMyTMpOBKOH, KOTOpAsi B CBOE BPEMsI yiKe
OblIa UCIIONIb30BaHA B MPOEKTAX CTAaTel O IOPHCAMKIMOHHBIX MMMYHHTETaX TOCYNapCTB U
nX COOCTBEHHOCTH.

10) Komwmccus ucmonb3oBaia TEPMHH «CIEIUATIbHBIE HOPMBI» B KadeCTBE CHHOHHMMA
BBIP@KEHUS «CIICIIMAIBHBIE PEXHUMBD)Y, BCTPEUABIIErocs B €€ NMpebIIyIINX JOKyMEHTaX.
Xots Kommcenss He nana ompenesieHHs KOHLEIIMU «CIEIHMaIBHOTO PEXHUMay», CleryeT
oOpaTuTh BHMMaHWe Ha BBIBOAB MccienoBarensckol rpymmsl 1O (parMeHTanun
MEXIYHapOIHOr'0 paBa, B 0COOCHHOCTH BBIBOBI 2 U 3°13. Jlnst 1ieneit HacTosmero npoeKTa
CTaTed MOJ| «CIeUalbHBIMH HOpMaMm» KoMuccusi MOHMMaeT MeXIyHapOJHbIE HOPMBI,
Oynp TO OOBIYHOTO WJIM JIOTOBOPHOTO IIpaBa, pPETJIAaMEHTHPYIOIIME HMMYHHUTET OT
WHOCTPAHHOH yroJ0BHOH IOPUCANKIIMH JIUII, KOTOPBIM HOPYYCHO OCYIIECTBICHUE (QYHKITHH
B KOHKPETHBIX OOJIaCTSIX MEXIYHAapOAHBIX OTHOIIEHHWH. Komuccust cuuraer, 4To Takue
«CHenuagbHble HOPMBI» COCYIIECTBYIOT C PEXHMOM, OIPEACIIEMbIM B HACTOSIINX
MIPOEKTaxX CTaTed, MPH 3TOM B CIy4ae BO3MOXXHOW KOJUIM3WUHM MEXIY ABYMS PEXHMaMu
NPEennoYTeHHEe OTAACTCS CrielnanbHOMY pexumy®. B mobom ciyyae Komuccus cumTaet,
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Arrest Warrant of 11 April 2000 (cMm. cHOCcKy 899 BBIIIE), €. 25, . 60. Takyro sxe mosunmio Cyx 3aHsuT
B OTHOIIICHHH HMMYHHTETa rocyaapcTBa: cM. Jurisdictional Immunities of the State (Germany v. Italy:
Greece intervening), Judgment, 1.C.J. Reports 2012, p. 99, at p. 124, para. 58, and p. 143, para. 100.
CwM. BeHckyro KOHBEHIMIO O TUIIoMarndeckux cHomreHusx (Bena, 18 anpens 1961 roxa), United
Nations, Treaty Series, vol. 500, Ne 7310, c. 95, ct. 31; u BeHCKyr0 KOHBEHIINIO O KOHCYITECKHIX
cHomreHusx (Bena, 24 anpens 1963 roxna), ibid., vol. 596, Ne 8638, c. 261, ct. 43.

Edcecoonux... 1991, 1. 11 (acts BrOpas), cc. 21-22, mpoeKT cTaThl 3 U KOMMEHTApUil K HEeH.
Eocecoonux... 2006, 1. 11 (qacth BTOpas), m. 251.

B cBOEM KOMMEHTapHH K CTaThe 3 MPOEKTOB CTaTeH O FOPUCIUKIIMOHHBIX UMMYHHUTETaX TOCYAapCTB U
ux cobcTBeHHOCTH Komuccenst BbIpaXkaeT 3Ty MBICIb CIACAYIONIMM 00pa3oM: «[I[]esb 3Tl cTaThbu
COCTOHUT B TOM, YTOOBI OCTaBHTh HE3aTPOHYTHIMHU CYIIIECTBYIOIIIE CIICIHAaTbHBIC PEXKUMBI, 0COOCHHO
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YTO CIICHHANBHBIC PEKUMBL, O KOTOPHIX HAET PEYb, 3TO TOJIBKO TE, KOTOPBIC YCTAHOBIICHBI
«HOPMaMH... MEXIYyHAPOTHOTO IMpaBa», MPHYEM 3Ta CCHUIKA Ha MEXAYyHAPOIHOE IMPABO
SIBIIETCSL CYLIECTBEHHBIM 3JIEMEHTOM [UISI LieJIeH OIpEAeNCHHs Cephl ACHCTBIS OTOBOPKH
«HE HAHOCAT yIiepoa»’’s.

11)  CoenmanbHble peKHMBI, BKIIOYEHHBIE B MYHKT 2, OTHOCSITCS,, B YaCTHOCTH, K TPEM
o0macTiM MEXAyHapOAHONW MPAaKTHKH, B KOTOPBIX OBUIM OMNpEAENEHBl HOPMBL,
pETIaMEHTHPYIOIIHE UMMYHHTET OT MHOCTPAaHHOHW YTOJOBHOHM FOPHCIOMKINH, 2 WMEHHO:
a) IPUCYTCTBHIO TOCYJapCTBa B 3apyOEKHON CTpaHE depe3 MOCPEACTBO AUINIOMATHIECKIX
MIPEACTABUTENBCTB, KOHCYJIBCKUX YUPEKICHUH M CHEUATIBHBIX MUCCHH; b) pasHOTrO pona
NIPEACTABUTENBCKOM M HHOW  JEATEIbHOCTH, CBA3AHHOM €  MEXIYHAapOIHBIMHU
OpraHM3aIMSIMU; U C) TIPHCYTCTBHIO BOOPYKEHHBIX CHJI TOCYAApCTBa 3a pyoexoM. XOoTs BO
BCEX TPEX OOIACTSIX MOKHO BBIIBHTH JIOTOBOPHBIE HOPMBI, YCTAQHABIHMBAIOIIUE DPEXHUM
HMMYHHUTETa OT MHOCTPAHHON YrojIOBHOM lopucaukiu, Kommuccus He mnocuurana
LeNeco00pa3HpIM BKJIIOYATh B IMYHKT 2 MPSAMYIO CCBUIKY Ha TaKHE MEXIyHapOIHbIE
KOHBEHIIMHU U JIOKYMEHTBI IOTOBOPHOTO Xapaktepa’'®.

12)  IlepBas rpymma BKJIIOYAET CIICIHAIbHBIE HOPMBI 00 MMMYHHTETE OT WHOCTPAHHOMH
YTOJIOBHOHM FOPUCIOVKINY, TPUMEHUMBIE K JIMIAM, KOTOPBIM IOPYYEHO MPEACTAaBIATh WIN
3alIMINATh WHTEPECH TOCYNapcTBa B APYrOM roCyJapcTBE, KaK HA IMOCTOSHHOHM, Tak M Ha
HETIOCTOSIHHOIT ~ OCHOBE,  IIOCPEACTBOM WX  HasHAaUCHUS B  JAUIUIOMaTHYecKoe
MIPEACTABUTENBCTBO, KOHCYJIBCKOE YUPEXICHHWE WIN CIeNHaIbHyl0 Muccuio. Kommccus
HCXOJWT M3 TOTO, YTO K 3TOH KaTErOPHH, B YACTHOCTH, IPIMEHUMBI HOPMBI, COZIEPKAIINECS
B BeHCkol KOHBEHIMH O IWIUIOMAaTHYECKUX CHOIICHUSX, BEHCKOH KOHBEHIMH O
KOHCYJIbCKHX CHOIIECHHAX © KOHBEHIMM O CHenuaibHBIX MHCCHAX®'7, a Takke
COOTBETCTBYIOIINE HOPMBI OOBITHOTO MEXTyHapOJHOTO MpaBa.

13) Ko BTOpOI# rpymIie OTHOCATCS ClICNHaIbHBIE HOPMBI, TPUMEHUMBIE K IMMYHHUTETY OT
YTOJIOBHOM IOPUCIUKIIMK, KOTOPHIM 00JamaloT Jnma, (QYHKIUH KOTOPBIX OTHOCATCS K
JEATeTbHOCTH, IPOBOJMMON B KOHTEKCTE MIIM B PAMKaX MEX/IyHapOIHOH OpraHu3anuy. J1a
KaTeropys BKJIIOYACT B €05 CrIeIMaIbHBIE HOPMBbI, IPUMEHUMBIE K JIUIIaM, OTHOCSIIUMCS K
MIPEACTABUTENbCTBAM NPH MEXKIYHAPOAHOW OpraHW3aliy, K JeNeramusM B OpraHax
MEXIYHApPOIHBIX OpraHH3allMi WIM K JeJeralud Ha MeXIyHapoIHOH KoH(pepeHIHu’'S.
Komucenst ncXoauT n3 Toro, 9To HeT He0OXOMMOCTH BKIIIOUATH B 3Ty TPYIITY CHIEIHATbHBIX
HOPM T€, KOTOpPBIE IIPUMEHSIOTCS B II€JIOM K MEXK/IyHapOIHBIM OPTaHN3alMsAM KaK TAKOBBIM.
B 10 xe Bpemst Komucenst cunTaer, 4To B 3Ty KaTeTOPUH BXOAAT HOPMBI, ITPUMEHSIEMbIE K
areHTaM KakoW-JIM00 MeKTyHapoHON OpraHU3alluK, OCOOEHHO B TEX CIIydasx, KOTAa areHT
MIPEOCTABIISIETCSl TOCYIapCTBOM B PACIOPSDKEHNE OPTaHU3alMU M MIPOJIODKAET HPH 3TOM
TI0JIb30BATHCS CTATYCOM JIOJDKHOCTHOTO JIMIA TOCYapcTBa B TO BPEMsl, ITOKa OH JIEHCTBYET
OT MMEHH W MO0 paclOpsDKEHHIO OpraHM3alud. B KOHTEKCTe 3TO BTOpOH TIpyImbl
CHeUHUalbHBIX pPeXUMOB Komuccust NpuHUMaeT BO BHHMAaHHE IIOJIOKEHHUS BeHCKoH
KOHBEHIINM O TIPEJCTABUTENHCTBE T'OCYAAapCTB B HX OTHOIICHHUSAX C MEXIYyHapOJHBIMU
OpraHM3alMsIMH YHHBEPCAILHOTO XapakTepa, KOHBEHIINM O MPUBMIIETUAX M UMMYHHTETaxX

915

916

917

918
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B OTHOIICHHUH JIUI], OTHOCSIIUXCS K MEPEUNCICHHBIM MUCCHAMY (Edicecoonux... 1991, T. 11 (dactsb
BTOpas), c. 22, 1. 5) koMMeHTapus). CM. Taroke MyHKT 1) TOro ke KOMMEHTapHsL.

Komuccust Takxke BKITIOYHIIA CCBUIKY Ha TIOYHHEHHOCTh HOPMaM MEXIyHapOIHOTO MpaBa B
YIOMHHABIIYIOCS CTaThIO 3 MPOEKTOB CTaTel O IOPUCIUKINOHHBIX IMMYHHTETAX TOCYAApPCTB U UX
cobcrBeHHOCTH. ClietyeT oTMeTHTh, uTo Komuccust oOpariia ocoboe BHUMaHHE Ha 3TOT MOMEHT B
CBOEM KOMMEHTApHH K IPOEKTy 3TOH CTaThH, 0COOSHHO B IMyHKTax 1) u 3).

Crnenyet uMeTh B BUAY, 4To Komuccus aHaiornuyHbIM 00pa3oM BO3epikKaaach OT MEPeUUCICHUS
TaKUX KOHBEHIIMI B MPOEKTaX CTaTei 0 IOPUCAMKIMOHHBIX HIMMYHUTETaX FOCYIapCTB U UX
cobctBeHHOCTH. OJJHAKO B MMyHKTE 2) KOMMEHTapHsl K MPOEKTY CTaThH 3 OHA yNOMsIHYNa 00IacTH,
B KOTOPBIX CYIIECTBYIOT TaKUE CIIEIHAIBHBIE PEKIMBI, C KOHKPETHBIM yKa3aHHEM HECKOJIBKIX
KOHBEHIIH, X yCTaHABIMBAIOIIHX.

KouBenuus o crenuanbex Muccuax (Hpro-Kopk, 8 nexabps 1969 rona), United Nations, Treaty
Series, vol. 1400, Ne 23431, c. 231.

JlaHHBII IIepeueHb COBIAAeT ¢ epeuHeM, KoTopelit KoMmuccns B cBoe BpeMs NpuBena B MyHKTE 1 a)
HPOEKTa CTaThH 3 MPOEKTOB CTaTel O IOPUCANKIIMOHHBIX UIMMYHHUTETAX TOCYIapCTB M UX
COOCTBEHHOCTH.
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O0benuueHHbix  Hammii®® wu  KoHBeHIMM O TNPUBWICTHAX W HMMYHHTETaX
CTICIMATM3UPOBAHHBIX YUPESKIACHUI 2, a TaKKe JPyrHe HOPMBI JOTOBOPHOTO U OOBIYHOTO
npaBa, MPUMEHUMBIE B JTAHHOM 00TacTH.

14) K Tperpeil rpymme creMUambHBIX HOPM OTHOCATCS HOPMBI, 3aKPeIUIIIOIINE
UMMYHHUTET OT YTOJIOBHOH IOPUCANKINH 32 JTULAMH, OTHOCSIIIIMUCS K BOOPY>KEHHBIM CHIaM
TOCYZAapcTBa, KOTOPbIE HAXOAATCS B IPYyroM rocyaapcrse. JlaHHas KaTeropHs BKJIIOYACT B
ceOst [emblii KOMIUIEKC HOPM, PETVIAMEHTHPYIOIIUX MPHUCYTCTBHE BOWCK Ha TEPPHUTOPHH
TPETHETO TOCYAPCTBA, B TOM YHCIIE HOPMBI, COJIEp KaIINECs JIHOO0 B COTTIALICHHUSIX O CTaTyCe
cui, b0 B COTNIAIIEHUAX O MECTOHAXOXKICHUM KOMAaHIHBIX IYHKTOB WJIM JOTOBOPax O
BOCHHOM COTPYIHHYECTBE, MPELyCMAaTPUBAIOIINX pa3MelleHne Boiick. Ilommumo 3toro, B
JAHHYIO TPYIIIY BXOAAT BCE COTTALICHUS, 3aKIIFOYaeMbIe 10 CIy4al0 IIPOBEACHUS Pa30BBIX
MEpONPUATHI BOOPYKEHHBIX CHJI B HHOCTPAHHOM T'OCYJapCTBE.

15) TlepedeHs crienMagbHBIX HOPM B IYHKTE 2 OTOBapUBACTCS CIOBAMHU «B YACTHOCTI
JUTSL yKa3aHUs Ha TO, 9TO JaHHOE TTOJIOKEHHUE IIPUMEHSIETCS HE TOJIBKO K 9THM TPEM IpyIIaM
CHeIHaIbHBIX HOPM. B 3T0H cBsi3m pasnuunble wieHs! KoMuccnn oOpaTHiin BHUMaHHE Ha TO
00CTOSITENIBCTBO, YTO HA NPAKTHKE CIIECLUAIbHBIE HOPMbBI BCTPEUAIOTCS U B Psfe IPYTHX
oOnacTeli, B YaCTHOCTH B paMKaX yUpeXICHHUS Ha TEPPUTOPHH IOCYAApPCTBA MHOCTPAHHBIX
WHCTUTYTOB M LEHTPOB IO BOMPOCAM 3KOHOMHYECKOTO, TEXHHYECKOTO, HAyYHOTO H
KyJIBTYpPHOTO COTPYIHHWYECTBA, KaK MpPaBHJIO, HA OCHOBE KOHKPETHBIX COTJIAIICHUI O
MECTOHaXO/IeHUHU Ta0-kBapTuphl. TeM He MeHee, x0T Komuccnn B IpHHIUIIE H3BECTHO
0 TaKHWX CIENUAIBHBIX PEKHUMAax, OHA HE MOCUYHTAla LeNeCO00pa3sHbIM yIIOMUHATH UX B
MyHKTE 2.

16) HaKOHeH, CICAYyCT OTMCETUTH, YTO Komuccus paccMaTpuBajia BO3MOXKHOCTb
BKJIFOYCHHA B TYHKT 2 CCHUIKH Ha MPAKTUKY OPEAOCTABJIICHUA TOCYy1apCTBOM UMMYHUTCTA OT
HHOCTpaHHOﬁ yFOJ'IOBHOfI OPUCAUKIIUA  HUHOCTPAHHOMY  JOJDKHOCTHOMY JHMIYy B
OIHOCTOPOHHCM MOPSAJAKE. OHHaKO Komuccus peuiriia 5Toro HE ACiaTh.

17)  C ppyroii croponsl, Komuccus mocuntaiza HEOOXOAUMBIM CPOPMYIAPOBATH ITyHKT 2
TakuM 00pa3oM, 4TOOBI €T0 CTPYKTypa MOBTOPsIa CTPYKTypy IyHKTa 1. B 3T0#l cBs3m
CIIEyeT YYMTHIBaTh, YTO B HACTOSIIMX IPOEKTAaX CTaTeil roBOpPHUTCS 00 MMMYHHTETE OT
WHOCTPAHHOH YTOJOBHOH IOPUCAMKLIMH OINpPEIETICHHBIX JIMI, IOANAJAIONNX I10]
OTIpeieTICHNE «IOJDKHOCTHBIX JIMII TOCYAApCTBa», M, CIEI0BATEIbHO, ITOT CyObEKTHBHBIN
JIEMEHT TaKKe JIOJDKEH OBITh OTPaXXEH B OTOBOPKE «HE HAaHOCAT ymiepOa». VIMeHHO 3THM
00BsICHSIETCS TIPSIMOE YIIOMHHAHKE B ITyHKTE 2 «JIH1, OTHOCSIIMXCS K». [Ipn ncrons3oBannn
BBIP@KEHUS «JINIA, OTHOCAIIMECS K» 33 OCHOBY ObIIa B3sATa TepMHHOJIOTHS KoHBeHIMH
Opranmzanun O0beMHEHHBIX Haruii 0 I0puCIMKIIMOHHBIX HMMYHHTETaX TOCYIapCTB U X
cobctBeHHOCTH (cTaThs 3). Chepa mpUMEHEHUS MOHATHUS «IWIA, OTHOCSAIIAECS K» OyneT
3aBUCETh OT (DOPMYJIMPOBKH IOJIOXKEHHS, YCTAHABIMBAIOMIETO NPUMEHUMBIH B UX
OTHOIICHHH CTICLIMAIBHBIN PEXHM, B CBSI3M C YeM alpHOPU HE MPEICTABISETCS BOZMOXHBIM
NIPUHSTH €IMHOE OIpeJeNIeHne JaHHOW KaTeropuu. To e KacaeTcs M OTHOCSIIErocs K
BOOPYKEHHBIM CHJIAM TOCYJapcTBa IPakJaHCKOTO IIEPCOHANA, HA KOTOPBIA CIenuaIbHbIA
peKUM OyIeT pacmpoCTpaHAThCS TOJBKO B TOM Mepe, B KaKOM 3TO MHpPEeTycMOTPEHO
MIPUMEHUMBIM B KaXK/IOM OTAEIBEHOM CIIydae MPaBOBBIM aKTOM.

18) CoueTanue IMOHATUH «JIMHa, OTHOCAIHCCHd K» U «CIICHHUAJIbHBIC HOPMBD» HIpAcT
KIIFOYEBYIO POJIb ITPU ONIPEACICHUN cq)epm MNPUMCHCHUA U 3HAYCHUS OTOBOPKH «HC HAHOCAT
ymep6a», co,uepmameﬁcsi B IIYHKTC 2. TaK, Komuccus HUCXOOUT U3 TOIo0, 4YTO JIMIA,
YKa3aHHbIE B JaHHOM IIYHKTC (,HI/IHJ'IOMaTI/I‘ICCKI/IC aréHTbl, KOHCYJIbCKUEC OOJIXKHOCTHBIC
JIMIa, Juia B COCTaBC cneunam,ﬂoi/i MHCCHH, arCHTHBI Memuyﬂapo,uﬂoﬁ OpraHu3anuu Win
JIMYHBIA COCTaB BOOPYIKCHHBIX CUJT FOCY,HapCTBa), AaBTOMAaTHYCCKH HCKIIHOYAKTCA U3 C(i)epbl
OXBaTa HACTOAMIUX MPOCKTOB cTraTeii He Ha OCHOBAaHHM CaMOI'0 q)aKTa MNPUHAATICIKHOCTHU K
).'laHHOﬁ KaTeropun AJOJDKHOCTHBIX JIMI, @ B CUJIy TOr'O, YTO B KOHKPETHOM CJlIy4a€ K HUM
NPUMEHACTCS OAWH U3 CIICHUAIBbHBIX PEXKUMOB, YIIOMHWHACMBIX B ITYHKTC 2 MMPOCKTa
cratbu 1. B aToM Cllydya€ UMMYHUTET OT PIHOCTpaHHOﬁ yl"OJ'IOBHOfI HOPUCAUKIINU, KOTOPBIM

919

920

KonBennust o nmpuBmiierusx u uMMmyHnurerax OobenuneHHbix Harmii (Hbm—VIopK, 13 despans
1946 rona), United Nations, Treaty Series, vol. 1, Ne 4, c. 15, u vol. 90, c. 327.

KOHBEHIUS O MPUBHIICTHAX X UIMMYHHTETAX CHCLHANTH3HPOBAHHBIX yupesxaenuit (Hpro-Mopk,
21 Hos16ps 1947 rona), ibid., vol. 33, Ne 521, c. 261.
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TaKWUEC JIMIIa MOTYT IOJIb30BaThCA B COOTBETCTBUU C MMPUMEHMMBIMU K HUM CIICHUAJIbHBIMU
pPeXKUMaMU, HE 3aTPAaruBacTCsA IMOJIOKEHUAMU HACTOAIINX ITPOECKTOB crarei.

Iynkm 3

19)  Ilyskr 3 xacaeTcsi B3aMMOCBSI3H MEXIy HACTOSAIINMU MPOEKTAMHU CTaTei U IMpaBaMH
1 00s13aTeNbCTBAMH TOCYJapCTB-YIACTHUKOB HA OCHOBAHUH MEXIYHAPOAHBIX COTJIAIICHUH
00 y4pekIeHHH MEXIyHApOIHBIX YTOJIOBHBIX CylI0OB U TPUOYHAJIOB.

20) Kak ormewasoch B MIyHKTE 6) BBIIIE, HACTOAILINE IPOEKTHI CTaTed KacaroTCs
UMMYHHTETa JIOJDKHOCTHBIX JIMI[ TOCYJapcTBa OT YTOJOBHOW FOPHCAMKIWYM APYTOro
rocynapcrsa. Cie1oBaTeIbHO, BOIIPOCH! HIMMYHHUTETA B MEKTYHAPOIHBIX YTOJIOBHBIX CYAaX
U TpHOYHaIaX, Ha KOTOPBIE PacIpOCTPaHsIeTcs COOCTBEHHBIH IPaBOBOM PEXXUM, HE BXOIAT B
cthepy UX MPUMEHEHHS.

21)  Opnako B xozae padotsl Komuccnu Han naHHON TeMOW OBUI IIOAHAT PSA BOIPOCOB,
CBSI3aHHBIX C JIEATEIbHOCTHIO MEKIYHAPOIHBIX YTOJIOBHBIX CYZOB M TPUOYHAJIOB, BKIIFOYAs
BO3MOXKHOE BJIMSHHE HA HACTOSIIME MPOEKTHI CTATEH CYIICCTBOBAHUS MEMTyHApPOIHBIX
HOPM, HAaJaraloIiuX Ha roCyJapcTBa 00s3aTeNbCTBO COTPYIHHYATh C TAKHUMH CYyJAMH.
Kpome Ttoro, B xome mpenuii B KoMuccuu HEOJHOKpAaTHO 00paimagoch BHUMaHUE Ha
HEOOXOJAMMOCTh  COXPAaHCHHS JOCTHIKEHHM MOCIHeOHUX JecsTwieTuii B cdepe
MEXAYHAPOJHOTO YrOJOBHOI'O MpaBa, OCOOCHHO B IJIaHE CO3/aHHS MEXIYHAPOTHBIX
YTOJIOBHBIX CY/IOB M TPUOYHAIIOB, M B YACTHOCTH MeXIyHApOJHOTO YTOJIOBHOTO Cy/a Kak
MOCTOSTHHOTO MEKAYHAPOJHOIO OpraHa YrOoJOBHOW IOPUCAMKIMU, W wieHbl Komwuccun
MOIYEPKUBAITH, YTO HACTOSIIHE MPOCKTHI CTATeH HE NOJDKHBI YMAJATh 3T TOCTHIKCHUSL.
Co cBoeit cTOpoHBI, HEKOTOphIe rocyaapctBa B lllecToM KOMHTETE TaKXKe IMOMYCPKHYIIH
HEOOXOJAMMOCTh COXPAHEHHUS ITHX JOCTHKEHHIA, YTOObI pa3paboTKa HACTOSIIMX MPOEKTOB
CTaTel He MPUYMEHBIIIANA UX [IEHHOCTh U 3HAYCHUE.

22) Kommccus couna HEOOXOAMMBIM BKIIOYHTH TPSIMYIO CCBUIKY Ha BOIIPOC O
MEXIyHAapOAHBIX YTOJOBHBIX TpUOyHamaXx B TPOEKT CTaTbd 1, TOCBsAIIEHHOH cdepe
NIPUMEHEHMSI TPOEKTOB cTaTeld. B myHKkTe 3 moauepkuBaeTcsi, YTO NPOEKTHI CTATeH
CHELHUANbHBIE PEXHMBI, NPUMEHHUMBIE K MEKAYyHApPOIHBIM YTOJIOBHBIM CyIdaM H
TpuOyHaaMm, CyIIECTBYIOT pa3/ieIbHO M HE3aBHCUMO JpyT oT jpyra. [Ipu stom Kommccns
HE WTHOPHPYET Ty BaXXHYIO POJIb, KOTOPYIO MEX/IyHapOJHbIE YIOJIOBHBIE CYIbl MHIPAalOT B
MEXXIyHapOIHOM IIpaBe.

23) Ilyskr 3 BomoxHoBieH cTathelt 26 KonBennnu Oprannzanun O0bennHeHHpIX Harmuit
0 HOPHUCIUKIIMOHHBIX HWMMYHHTETaX TOCYAapcTB M HX COOCTBEHHOCTH, O3arJIaBJICHHOW
«/pyrue MexmayHapOIHBIC COTJIANICHHS», COTJIACHO KOTOPOW: «[H|MYTO B HACTOSIICH
KoHBeHIMM He 3arparmBaeT TMpaB M OOS3aTENBCTB TOCYJAPCTB-YYaCTHHKOB II0
JNEHCTBYIOIUM MEKAYHAPOIHBIM COTJIAIICHUSM, KOTOPBIE CBS3aHBI C BOIPOCAMH,
paccMaTpuBaeMBIMU B HacTOsIeH KOoHBEHIMH, B Ka4eCTBE CTOPOH 3TUX COTJIAIICHUI. JTa
MOJIOXKEHWE OBLIO TPU3HAHO TOAXOIAIIAM IUII OTPAKEHUS COOTHOUICHHS MEXKIY
HACTOSIIIAMH MIPOSKTAMH CTAaTEH U MEXKIyHapOIHBIMH CYAaMHU U TpuOyHadamu. Ero menp —
rapaHTHPOBATh «IpaBa M OO0A3aTEIBCTBA TOCYAAPCTB — YYACTHUKOB MEKIYHAPOIHBIX
corTanieHnit 00 yIpeKACeHUH MEXKTyHAPOIHBIX YTOJIOBHEIX CY/IOB U TPUOYHAIIOB B KAUECTBE
CTOPOH TaKHUX COTJIAIICHUI.

24)  BelpakeHne «IpaBa U 0053aTeIbCTBA TOCYIapCTB-YYaCTHUKOB» OTHOCHTCS K JIFOOBIM
npaBaM M 00s3aTeNbCTBAaM Ha OCHOBAaHMH KOHKPETHOTO MEXKIYyHapOIHOTO COTJIALICHUS O
CO3JIaHUU MEXIYyHApOJHOTO0 YroJOBHOTO cyaa Wi TpuOyHana. Kommccus cowra sty
(OpPMYJIMPOBKY IPEIIOYTHUTEIEHON MO CPAaBHEHHUIO C JAPYIMMH ITIPEUIOKECHUSIMH, TaKUMHU
KaK «BONPOC HMMMYHHTETa», DEryJIMPYeMBIi B OSTHX COIJIAIICHUSX, WM «HOPMBI,
perynupytonye GyHKIMOHNPOBAHHE MEKTyHAPOIHBIX YTOJIOBHBIX TPHOYHAIIOBY», KOTOpPHIE
OBUTH COYTEHBI COOTBETCTBEHHO CIIMIIKOM OIPaHHYUTEIbHBIMH WJIM CIUIIKOM IIUPOKHMH
JUIS Leiei], IpecieyeMbIX yHKTOM 3 MPOeKTa CTaThH 1.

25)  BelpaxeHne «MeXIyHapOIHbBIE COTNAIICHHS 00 YUPEXICHHH MEXKTyHapOIHBIX
YTOJOBHBIX CyIOB M TPUOYHAIOB» OTHOCHUTCS K MEXIyHapOJHBIM HOpMaM, KOTOpbIE
paccMaTpHBalOTCSl KaK CHELWalbHBIE PEXUMBI JUIS LENU IyHKTa 3 IPOeKTa cTaThu 1,
NIpUHKMMasi BO BHUMaHKHe (DyHKIHUIO aHHOHW oroBopku. [ToaToMmy ¢opmynnpoBka craTtbu 26
KoHBeHIMYN 0 IOPUCIMKINOHHBIX HIMMYHHTETAX TOCYJapcTB U UX COOCTBEHHOCTH HE ObuIa
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BOCIIPOM3BEIICHA B ATOM CIIydae, MOCKOJIBKY BBIPa)KEHHE «KOTOPBIE CBSI3aHBI C BOIPOCAMH,
paccmaTpuBaeMbIMH B HacTosmed KoHBEHIMM» OBUIO COYTEHO HENOCTATOYHO UYETKUM
JUISL OTPaKEHHsI BONPOCAa O COOTHOIICHWH MEKAY HACTOSIIMMH TIPOCKTaMH CTaTed H
peKHUMaMK, NPUMEHHUMBIMH K MEKIYHApOAHBIM YTOJIOBHBIM CyIdaM M TpHOyHalaMm;
OJ] «MEXIyHApOAHBIMH COTTIAIICHUSIMIY TIOHUMAETCSI yIPEIUTENbHBIN JOKYMEHT KaXI0TO
MEXIyHapOIHOTO YTOJIOBHOTO Cy/la HE3aBUCHMO OT TOTO, 3aKJTFOUCHBI JIM TAKUE COTIIAIICHHS
MEXIy FOCYAapcTBAMU MIIM MEXIy TOCYIapCTBaMH M MEKAYHApPOAHBIMHU OpPraHNU3aIUsIMH,
BKJIrouasi Pumckuii cratyT MexayHapoaHOro yroyioBHoro cyaa’?'. OmHako OAWMH HiCH
Komncenn ycomMHmiCS B TOM, 9YTO HCIOJNB30BAHHE TEPMHHA «MEXKIYHApOIHBIC
COTJIAIICHUS)» YMECTHO IJIs1 0003HAUEHHMS 3TOTO THIA JOKYMEHTOB, IIOCKOJIBKY HEKOTOpBIE
MEXTyHapOAHBIC YTOJIOBHBIE Cy/bl, TAKHE Kak MeXTyHapOIHbIH yTrOJTOBHBEIH TPHOYHAI JUIs
CyneOHOTO  TpeclIeJOBaHWsS  JIMI, OTBETCTBEHHBIX 33  CEPbE3HBIE  HAPYIICHHSA
MEXIyHapOAHOTO TyMaHHTapHOTO IIpaBa, COBEPIICHHBIC HA TEPPUTOPHM OBIBIICH
OrocmaBum ¢ 1991 roma, m MexayHapOOHBIH YTOJNOBHEIA TpHOyHAN A CyaeOHOTO
MIPECNIeIOBAHMS JIMI, OTBETCTBEHHBIX 3a TICHOIMA M APYTHE CEPhE3HBIC HAPYIICHHS
MEXIyHapOJHOTO TYMaHHTapHOTO IMIpaBa, COBEPIICHHbIE Ha TEPpUTOpUH PyaHnBI,
n TpaxaaH PyaHIbl, OTBETCTBEHHBIX 3a T€HOLWA W JApPYrHe MOAOOHBIC HAPYIICHHS,
COBEPILEHHBIE HA TEPPUTOPUU COCETHUX rocyAapcTB B mepuon ¢ 1 sHBaps 1994 roga mno
31 mexabpst 1994 roma, co3manbl pesomorusamu Cosera be3omacHOCTH, TPUHATEIMH Ha
ocHoBaund [ maBsl VII Yerasa Opranusamm O0bpequHeHHBIX Hannit, a npyrue, B 9acTHOCTH
CMEIIaHHbIE WM WHTCPHAIIMOHAIM3UPOBAHHBIE, YacTO CO3/JaBAJIMCh IO HOpMaM
BHYTPEHHETO 3aKOHOAATENbCTBA, B TOM YHCJIE 10 HHUIMATHBE YHUBEPCAIBHBIX WIH
PETHOHATIBHBIX MEXIYHAPOAHBIX OPTaHU3ALIH.

26) Ilyskr 3 3akaH4YHMBaeTCS CIOBaMH «B KaueCTBE CTOPOH TaKHUX COTJAIICHUID. DTO
MPU3BAHO TOAYEPKHYTh, YTO JIOTOBOPHEIC TIPABOBHIE PEKUMBI, NPUMEHHMBIE K
MEXITyHAPOAHBIM YTOJIOBHBEIM CyJaM, KaK BOIIPOC IpaBa MEXKIYHAPOIHBIX JOTOBOPOB,
pacTIpOCTPaHSIIOTCS TOJIHKO HAa OTHONICHHWS MEXAY YYaCTHHKAMH COTJIAIICHUS 00
YUIPSKICHAN MEKIYHAPOIHOTO YTOJIOBHOTO Cyna MM TpUOyHaja. DTOT TEPMHUH, OJHAKO,
HE TOoApa3yMeBaeT HUKAKIX BBICKA3bIBAaHUI OTHOCHTEIHEHO IPYTHX 00s3aTelbCTB, KOTOPEIC
MOTYT OBITH HaJIOXKEHBI Ha TOCYIapCTBa IT0 MEXIYHAPOIHOMY TIPaBy, B YacTHOCTH COBETOM
BeszomacHocTr mimu 000 Ipyroil MexIyHapOIHOM OpraHn3anueii.

Cratbs 2
Omnpepnenenus

Ju1st neneit HacTosIIKUX NPOEKTOB CTATEM:

a) «JIOJDKHOCTHOE JIMIIO TOCYAapCTBa» O3HAJYaeT JIloboe OTAEIBHOE JINIIO,
KOTOpOE MPEACTABIISIET TOCYJaPCTBO MITH OCYIIECTBIISIET TOCY IapCTBEHHbIE (PYHKIITNN
M OTHOCHUTCS Kak K JACHCTBYIONIMM, TaK M K OBIBIIUM JIOJDKHOCTHBIM JIMIIAM
rOCyZapcTBa;

b) «ACSAHUC, COBCPUICHHOC B O(1)I/IL[I/IaJ'IBHOM KadecTBe» O3HavaeT JIF0oe
ACAHNUE, COBCPUHICHHOC MOOJLKHOCTHBIM JIMIIOM TroCyAapCTBa IIPpHU OCYIICCTBJICHUU
FOCYI[apCTBCHHOﬁ BJIaACTH.

KommenTtapuii

1) IIpoekt cTarthy 2 TOCBSAIIEH OMPEACICHUSIM TEPMHUHOB <JIOJDKHOCTHOE JIKIIO
rocyaapctBa» (MOANYHKT a)) U «IESHHE, COBEPIICHHOE B O(PHUIUAILHOM KAayecTBE»
(monyHKT b)), KOTOPBIE ABJISIOTCS IBYMS BKHEHIIIMMU KATETOPUSIMHU JUTS POEKTOB CTaTei
B LenoM?2,

921
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Pumckwnii craryt MexayHapogHoro yronosHoro cyna (Pum, 17 nions 1998 rona), United Nations,
Treaty Series, vol. 2187, No 38544, c. 3.

Komuccust Takxke paccMoTperta Onpe/eieHus MOHATHI K IMMYHHUTET», «yTOJIOBHAsI FOPUCAUKIINNY,
«OCYIIECTBIICHHE YTOJIOBHON FOPUCIUKIINI» U «HEPUKOCHOBEHHOCTDY, KOTOPbIE OBUTH
npencraeieHsl CriennanabHBIM JOKIaAIMKOM B ee BTOpoM noknane (Eowcecoonux... 2013, T. 11 (dacTpb
niepBast), TokymeHT A/CN.4/661) u B pamkax pabotsl Pegakimonnoro komutera. OqHaKo, ciaemys
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2) IIpoekT crtarbu o3ariaBieH «OmnpeaeneHus». DTOT 3aroJIOBOK HCIOJB3YETCS Kak
SKBHUBAICHT «YTOTpEOIECHUSI TEPMUHOBY, KOTOPHII Hcmonb3oBaics Komuccneit B qpyrux
MpoeKTax cTareil. Mcrmonp30BaHme qpyroro Ha3BaHUS HE BIEYET 3a cO00I HUKAKOTO WHOTO
CMBICIIa B OTHOIICHUHU XapaKTepa JaHHOTO MOJIOKEHHUS.

Hoonynkm a)

3) IMoamyHKT a) mpoekTa CTaThM 2 TIOCBSIICH OIPENENICHHIO JUI, K KOTOPBIM
NPUMEHSIOTCS HACTOSIINE MPOSKTHI CTaTeH, 8 UMEHHO «IOJDKHOCTHBIX JIUII TOCYAApCTBay.
OmnpezneneHne MOHATUS JOJDKHOCTHOTO JIMIA TOCYJapcTBa IMOMOTaeT IOHSTH 3HAYCHHE
OJHOTO W3 HOPMATHBHBIX OJJIEMEHTOB HMMYHHTETa: OTHENbHBIX JIML, KOTOpPBIE
HETIOCPENCTBEHHO  IOJB3YIOTCS HMMMYHHTETOM. bospmmHcTBO wieHoB  Kommuccun
MOCYHUTANM, YTO Ui LENH HACTOAIIMX IIPOCKTOB CTaTreil OblIo OBl IMOJNE3HO [aTh
OIpesieNieHue JOJDKHOCTHOTO JIMIA TOCYNapcTBa, YYWTHIBas, 4YTO HMMYHHTET OT
MHOCTPAHHOH YTOJOBHOW IOPUCOMKLMH HPUMEHACTCS HMEHHO K OTHCIBbHBIM JIHLAM.
Hekoroppie wwiensl KomuccHM COMHEBAaIHCh B HEOOXOMUMOCTH BKIIOYEHHUS 3TOTO
OIpeIeNCHUS.

4) OmpezeneHne TOHATHA «IOJDKHOCTHOE JIMILO TOCYHapCTBa», CoIepiKalieecs B
MOAIYHKTE a) IPOSKTa CTaThH 2, HOCUT OOIIMI XapaKTep U NMPUMEHSETCS K JF000MY JIULY,
MOJIB3YIOIIEMYCsl HMMYHUTETOM OT HHOCTPaHHOH YTOJIOBHOM FOPHCANKIINY B COOTBETCTBHI
C HACTOSIIIMMH NPOSKTAMHU CTaTel, OyIb TO MIMMYHHUTET ratione personae Wid UMMYHHTET
ratione materiae. B cB3u ¢ 3TUM He ClleyeT IyTaTh XapakTep U Lelb IyHKTa a) MPOeKTa
CTaTBbU 2 C XapaKTepoOM M LEJbI0 IPOSKTOB CTaTel 3 M 5, MPU3BaHHBIX ONPEICIHTH, KTO
UMEHHO TIONb3YeTCsl KaKABIM M3 BHAOB WMMyHHTeTa’?. U nuuma, moJjp3yrommecs
MMMYHHTETOM ratione personae, W JIMIA, MMOJB3YIOLIMECS UMMYHHTETOM ratione materiae,
NOATIAJA0T IT0J] OIpeeICHHE «IODKHOCTHOTO JIAIIA TOCY JaPCTBaY, KOTOPOE OJHHAKOBO JUIS
00enx KaTeropuii.

5) B MexamyHapomHOM IpaBe HET OOIICTIPHHATOTO  ONpPEICTCHUs  MOHSTHSA
«JOIDKHOCTHOE JIMIIO TOCYIapCTBa» WM «IOJDKHOCTHOE JIMIO», XOTs o00a TepMHHA
BCTPEYAIOTCSl B HEKOTOPBIX MEKIYHAPOAHBIX JOTOBOpax M IOKyMeHTax’?*. Bmecte ¢ Tem
TIOHATHE «JIOJDKHOCTHOE JIMIIO TOCYJIapCTBay, WIN MPOCTO «IOJDKHOCTHOE JIUIIO», MOXKET
UMETh pas3Hble 3HAUCHMS B PA3IMYHBIX HAIMOHAJIBHBIX IPAaBOBBIX cHcTeMax. [loaTomy
OTIpeJieTIeHHE «JIOJPKHOCTHOTO JIMIA TOCYIapcTBay, O KOTOPOM MIET pedb B HACTOSIIEM
KOMMEHTApUH, SBISE€TCS aBTOHOMHBIM M JOJDKHO ITOHMMAThCsl JUIS LieJIel HacCTOSIINX
MIPOEKTOB CTATEH.

MIpaKTHKe IpeapIryeil padots:, Komuccust He mocunTana HeoOXOAMMBIM BKITIOUATh 3TH ONPEeTeHHS
B IIPOEKT CTaTbU 2.

IIpoekT cTaTbyu 3 MpeLyCcMaTpPHBAET, YTO «IVIABBI FOCYIAPCTB, IVIaBbl IPABUTENBCTB U MUHHCTPBI
HWHOCTPAHHBIX JIeJ HOJI3YIOTCSl MMMYHHUTETOM ratione personae oT OCyLIeCTBICHHUs HHOCTPaHHON
YTOJIOBHOH IOPHUCIUKIUIY». [IPOEKT cTaThy 5 MpeaycMaTprBaeT, 9TO «IOJDKHOCTHBIE JIMIA
TOCYAapCTBa, BHICTYMAOMINE B KAYE€CTBE TAKOBBIX, MOJIB3YIOTCSI IMMYHHTETOM ratione materiae

OT OCYIIECTBIICHNSI THOCTPAHHOH YTOJIOBHOW IOPHCANKIIAI.

OTH TEPMHUHBI HCIIOJIB3YIOTCSI B CIESAYIONIMX MHOTOCTOPOHHHUX JIOTOBOpax: BeHCcKo# KoHBEHIINH O
JTUIIOMATHYECKUX CHOIICHHX; BeHCKOH KOHBEHIIMU O KOHCY/IBCKHX CHOLICHHsX; KoHBeHIHH 0
NPEIOTBPAIICHUN U HAKa3aHUH MTPECTYIICHHUI [IPOTHUB JIMLI, TOJIb3YIOLIMXCS MEXTyHapOIHOM
3aIMTOM, B TOM YHCIe AUIIoMaTHYecKuX arentos (Hpro-Mopk, 14 nexa6ps 1973 roxa), United
Nations, Treaty Series, vol. 1035, Ne 15410, c. 167; KonBeHIIMH 0 IIpeaynpexIeHHN IPECTYTICHHS
reHonuaa u Hakazanuu 3a Hero ([lapwmx, 9 nexabps 1948 rona), ibid., vol. 78, Ne 1021, c. 277;
KoHBeHIIM POTHB MBITOK U IPYTHX KECTOKHX, OECUEIOBEUHBIX WIIH YHI)KAIOUIUX JOCTOUHCTBO
BHIOB 0OpaieHus u Hakasanus (Horo-Mopk, 10 nexaGpst 1984 roma), ibid., vol. 1465, Ne 24841,

c. 85; Konsennuu Opranuzannu O6venuHeHHbIX Hanuil mpoTuB Koppynuun (Heto-Hopk, 31 oxra6ps
2003 rona), ibid., vol. 2349, Ne 42146, c. 41; KonBeHiuu 06 yroJOBHOH OTBETCTBEHHOCTH 32
xoppynuuro (Coser EBponsr) (CtpacOypr, 27 saBaps 1999 rona), ibid., vol. 2216, Ne 39391, c. 225;
MerxamepHuKaHCKOW KOHBEHIIUH poTuB Koppymuun (Kapakac, 29 mapra 1996 rona), E/1996/99;

1 KonBeHumu A¢ppukaHCcKoro cor3a o MpeaynpeskIeHuH Koppynimu 1 6opsoe ¢ Heit (MamyTy,

11 urons 2003 rona), International Legal Materials, vol. 43 (2004), c. 5. O6cyxaeHue 3TUX
JTIOKYMEHTOB IS LeJIeH OTPEeAeNeHUs «I0JDKHOCTHOTO JIMIA TOCYIapCTBa» CM. B TPEThEM J0KIIaie
CrenmanbHoro noknamgauka (A/CN.4/673), mm. 51-93.
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6) B omnpenencHuH «IOKHOCTHOTO JIMIIA TOCYIapCTBa» HCIIONB3YETCS TEPMUH
«otmenpHOe JHUIO» («individual»), 9TOOBI TOKa3aTh, YTO HACTOSAIIHME IPOSKTHI CTATEH
PacIpoCTPaHsIIOTCS. TOJNBKO Ha (U3MYECKUX JHI. [IPOEKTHI CTaTel He HAHOCAT yiuepOa
MpaBuiiaM, IPUMEHUMBIM K IOPHIMIECKUAM JIHLIAM.

7) Kak ykasplBanoch BBIIE, CIEAyeT NMOHMMAaTh, YTO TEPMUH «IOJDKHOCTHOE JIHIIO
rocyapcTBa» OXBaThIBAeT KaK JIMII, MOJIB3YIOIMXCSI IMMYHHTETOM ratione personae, Tak U
JIMLI, TTOJIB3YIOLIMXCSl IMMYHHTETOM ratione materiae. B oTHOIIEHHH HUX clIexyeT OTMETHTD,
yro Kowmuccus ompenenmna OeHeduImapoB HMMyHHTETa ratione personae METOIOM
COCTABJICHUSI CITHCKA JINLI, KOTOPBIE IIEPEUHCICHBI €0 NOmine B IIPOEKTe CTaThH 3, 8 UMEHHO:
IJlaBa TOCyNapcTBa, IVIaBa IPABUTENBCTBA U MUHHCTP MHOCTPaHHBIX jaes. OmHaKo OBLIO
pelIeHo He YIOMHHATH UX NPSIMO B IYHKTE a) MPOEKTa CTaThbM 2 Ha TOM OCHOBAHHH, YTO
TaKue JIMLAa CaMU 1o ceOe SBIIOTCS TOJDKHOCTHBIMHU JIMLAMH I'OCYZIapcTBa IO CMBICITY
HACTOSIIMX IIPOCKTOB CTaTeH M YTO IO TOH MPHUYMHE UX HE CIELyeT OTIMYaTh OT APYTHUX
JOJDKHOCTHBIX JIMI] TOCYNapCTBa IS LeJIeil JaHHOTO ONPENCICHHUS.

8) Y0 *Ke KacaeTcsl «IOIDKHOCTHBIX JIML FOCYIapCTBa», HA KOTOPBIX PacIpOCTPaHAETCS
UMMYHHTET ratione materiae, To KoMuccus He c4uTaeT BO3MOXKHBIM HCIIONB30BAaTh METOJ
nepevncieHus eo nomine. C y4eToM Kak IMHMPOKOH HOMEHKIATYPBHI JOJDKHOCTEH JIHL, Ha
KOTOPBIX MOXKET PacpOCTPAHITHCS TAKOH HIMMYHHTET, TaK M pa3HOOOpasys HallMOHAIBHBIX
NPaBOBBIX CHCTEM, B paMKax KOTOPBIX ONpPEAENACTCH, KOTO0 HAIJIeKHUT CUUTATH
JOJDKHOCTHBIMH ~ JIMLAMH  COOTBETCTBYIOIETO TocylaapcTBa, KoMuccHs He BHIHUT
BO3MOKHOCTH BBIPa0OTaTh NCUEPIBIBAOLINIT IIepeYeHb, BKIIIOUAOIINI B ce0s BCeX JIUII, Ha
KOTOPBIX PAaCIPOCTPAHACTCSI UMMYHHTET ratione materiae. ITo Tem sxe npuunHaM Komuccens
NOCYHMTala HEBO3MOXHBIM UM HelelnecooOpasHbIM BKJIIOYAaTh B INPOCKT CTAaThU
OPHCHTHPOBOYHBIA IEPeUeHb MOJDKHOCTEH JIMI, HAa KOTOPBIX MOXKET PaclpOCTPaHATHCS
Takoil UMMyHHTET. B 000uX ciydasx CHHCOK HEM30eKHO OyIeT HEIOJHBIM, MOCKONBKY
HEBO3MOXKHO NEPEUUCIIHTh BCE JOJDKHOCTH JIOJDKHOCTHBIX JIML TOCYAAPCTBA, HMEIOIIUECS B
HaIMOHAJIBHBIX IIPABOBBIX CUCTEMaX, U CIIUCOK MPUACTCS HOCTOSHHO OOHOBJIATB, YTO MOXKET
NPUBECTH K ITyTaHUIIE CPEIH TOCYJapCTBEHHBIX OPraHOB, OTBETCTBEHHBIX 32 00CCIICUCHHE
UMMYHHTETa OT WHOCTPAHHOH YTOJIOBHOH ropucAMKIMHU. TakuMm 00Opa3oM, yCTaHOBJICHHE
Kpyra JIHL, KOTOPBIX MOXKHO OTHECTH K KaTEerOPUH «JOJDKHOCTHBIE JIMIA TOCY IapCTBay LIS
Hesell MpuMeHeHHs: IMMYHHUTEeTa ratione materiae, OCyIIECTBISIETCS B KaXKIOM KOHKPETHOM
clly4ae ¢ OIOpoil Ha KPUTEPHH, BKIFOUCHHBIE B ONPEICIICHUE U TO3BOJISIONINE YCTAHOBHUTh
HaJM4YUe KOHKPETHOH CBSA3M MEXIY TOCYAapCTBOM M JOJDKHOCTHBIM JIMIIOM, @ MMEHHO
KPUTEPUHU IPEACTABUTENBCTBA TOCYAApCTBa WM OCYLIECTBICHHS T'OCYIapCTBEHHBIX
GyHKIHH.

9) OnHaKO UCKIIOYHUTEIBHO B WILUTIOCTPATHBHBIX LEJSIX HIDKE MePEUUCIICHBI HEKOTOPhIE
«IOJDKHOCTHBIE JIMLA TOCYAapCTBay, YIIOMHHAEMbIC B HALIMOHAIBHOW M MEXITyHApOIHON
CyZAeOHOI IPaKTUKE B CBSI3M C UMMYHHTETOM OT YTOJIOBHOW FOPHUCIUKLMH M, HACKOJIBKO 3TO
MOXET OTHOCHTBCS K JICNy, OT TPOXKAAHCKOW IOPUCAMKIMU: OBIBIIHMI IJIaBa rOCYAapCTBa;
MHHHUCTP OOOPOHBI U OBIBLINII MUHHCTP OOOPOHBI; BHIE-NPE3UICHT H MHUHUCTD JIECHOTO
XO3SCTBAa, MUHHUCTP BHYTPEHHUX JeJ; TeHEPaJbHBIH NPOKYpPOp M TOCYIapCTBEHHBIN
npoKypop PecryOnuku; pyKOBOAUTEINb CITy>KOBI HALIMOHAIBHOW O€30IIaCHOCTH U OBIBLIMIA
rJlaBa pa3BeIbIBATEIBHON CIYXOBI; JHMPEKTOP MOPCKOTO BEIOMCTBA; TI'eHEpalbHBIN
NPOKYpPOp ¥ HECKOJBKO YHHOBHHUKOB HHU3ILErO 3BeHa (IPOKYPOp, €ro IMOMOLIHUKH IO
MIPaBOBBIM BOIIPOCAM, CJIE0BaTENb IIPH IIPOKYpaType U AKCIIEPT 110 IIPaBOBBIM BOIIPOCAM U3
TOCYAapCTBEHHOTO BE/JIOMCTBA); BOEHHOCIYXKAIME PA3IMYHBIX 3BAaHMH M HECKOJBKO
COTpPYTHUKOB IIPAaBOOXPAaHHUTEIILHBIX OPTaHOB, BKIIIOUAs HAYJIbHUKA TIOJIUIMN; COTPYTHUKH
MOTPaHUYHON  CIIYy)KOBI; 3aMECTUTENb JUPEKTOpa IEHUTEHLIHAPHOTO  yUYPEXKICHUS;
U COTPYAHUK rOCYJapCTBEHHOTO apXuBa’?.
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Cwm. Association Fédération nationale des victimes d’accidents collectifs « FENVAC SOS
Catastrophey; Association des familles des victimes du Joola et al., kKaccalnOHHBIN CyJI, yTOJIOBHAS
nanara (Opanmust), pemenne ot 19 saBapst 2010 roma (09 84.818) (Bulletin des Arréts, Chambre
criminelle, Ne 1 (ssuBapb 2010 rona), c. 41); Jones v. Saudi Arabia, nanara nopaos (CoequHEHHOE
KoponerctBo), pemenue ot 14 utonst 2006 rona UKHL 26 (International Law Reports, vol. 129,

c. 744); Agent judiciaire du trésor v. Malta Maritime Authority et Carmel X, xacCalliOHHBIH CyJ,
yronosHast nanara (Ppanmms), pemenue ot 23 HosOps 2004 rona (Bulletin criminel 2004, Ne 292,
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10) B mobom ciydae ciemyer oOpaTuTh BHUMaHHE Ha TO OOCTOSTENLCTBO, YTO TJIaBa
TOCYZAapcTBa, IJ1aBa MPAaBUTENbCTBA M MUHUCTP MHOCTPAHHBIX AN TI0 CMBICIY HACTOSIIUX
IIPOEGKTOB CTaTed MOTYT TIIOJIB30BaThCd KaK HMMMYHHTETOM ratione personae, Tak H
HMMYHHTETOM ratione materiae. [IepBbIif U3 3THX caydaeB MPsIMO MPEAYCMOTPEH B IPOEKTE
craten 3. Bropoi#l mpemycMOTpeH B IMyHKTE 3 TpoeKTa cTaThbu 4, COTJIACHO KOTOPOMY
«[m]pekpamieHne IMMYHHTETa ratione personae He HAHOCHT ymiepOa MPUMEHEHHIO0 HOPM
MEXIyHapOJHOTO MpaBa, KacaloIIMXCs MMMYHHTETa ratione materiae». YCIOBHA, INpH
KOTOpBIX TJlaBa TOCYIapCTBa, IJlaBa HPABUTEIBCTBA WM MHHHCTDP HHOCTPAHHBIX [IEI
MOJB3YIOTCS UIMMYHHTETOM ratione personae WM IMMYHHTETOM ratione materiae, 3aBUCST
OT NIpaBWJI, MIPUMEHUMBIX K KKIOH M3 3THX KaTeropuii MMMYHHUTETa M NPONHCAHHBIX B
JPYTHX MOJOKEHHUSX HACTOSAIINX MPOEKTOB cTaTei 2.
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c. 1096); Norbert Schmidt v. The Home Secretary of the Government of the United Kingdom,

The Commissioner of the Metropolitan Police and David Jones, BepxoBublii cyq (Mpnanaus),
peutenue ot 24 anpens 1997 rona, [1997] 2IR 121; Church of Scientology, benepaibHblit BepXOBHBbII
cyn I'epmanum, pemenue ot 26 centsiops 1978 ropa (International Law Reports, vol. 65, p. 193);
Teodoro Nguema Obiang Mangue et autres, aneITAUOHHbIH cyn [Taprka, cenpmast CeKIus, BTOpast
ciencTBeHHas nanara (Opannwst), pemenne ot 13 urons 2013 roxa; A. ¢. Ministere public de la
Conféderation, henepanphbiii yronosusiii cyn (ILBetinapus) (BB.2011.140), perienue ot 25 uromns
2012 rona; Regina v. Bartle and the Commissioner of Police for the Metropolis and Others —

Ex Parte Pinochet, nanara nopnos (CoenunenHoe KoponeBcTBo), peuienue ot 24 mapra 1999 ronma
(International Legal Materials, vol. 38 (1999), p. 581); Khurts Bat v. Investigating Judge of the
German Federal Court, anMUHUCTpaTHUBHBINA TpUOyHa, BeicOKuit cyn (CoemunenHoe KoposeBcTro),
peutenue ot 29 urons 2011 roxa ([2011] EWHC 2029 (Admin), International Law Reports, vol. 147,
p. 633); Public Prosecutor v. Adler et al., cyn Munana, 4yetBeptas yronoBHas cekuus (Mramus),
pemenne ot 1 deBpanst 2010 roma (ULR: http://opil.ouplaw.com, International Law in Domestic
Courts [ILDC 1492 (IT 2010)]); United States of America v. Noriega, aneIAIuOHHbIA CYT,
onnHHaAUatei okpyT (Coenunennsie Lltarer), pemenne ot 7 utons 1997 roma, 117 F.3d 1206
(International Law Reports, vol. 121, p. 591); Border Guards Prosecution, GhenepanbHbIii BEpXOBHBII
cyn (lepmanus), pemenue ot 3 HostOpst 1992 roxa (memo Ne 5 StR 370/92, ibid., vol. 100, p. 364);

Mpr. and Mrs. Doe, anemusiunoHHbIH cyn, Bropoit okpyr (CoenuHenHsie Llltarsr), pemenue ot

19 okts16ps 1988 roma (860 F. 2d 40 (1988), ibid., vol. 121, p. 567); R. v. Lambeth Justices, ex-parte
Yusufu, oxpyxnoii cyn (Coequaenroe KoponeBctBo), pemenne ot 8 despanst 1985 rona (ibid.,

vol. 88, p. 323); Estate of the late Zahra (Ziba) Kazemi and Stephan (Salman) Hashemi v. the Islamic
Republic of Iran, Ayatollah Ali Khamenei, Saeed Mortazavi and Mohammad Bakhshi, Beicokuii Cyf,
xomMepueckuii otaen (Kanana), pemtenue ot 25 suBapst 2011 rona; Ali Saadallah Belhas et al. v.
Moshe Ya’alon, anennsunonssii cyn okpyra Konym6us (Coennnennsie llltarsr AMepukn), penieHne
ot 15 despans 2008 rona, 515 F.3d 1279 (International Legal Materials, vol. 47 (2008), p. 144);
Ra'Ed Mohamad Ibrahim Matar et al. v. Avraham Dichter, okpyXHOU CyH, I0>KHBII OKpyT HbI0-
Hopxka (Coenuuennsie Iltarer), pemenue ot 2 mast 2007 roxa, 500 F. Supp. 2d 284; Jaffe v. Miller
and Others, anemnsimonnsiit cyn Onrapuo (Kanana), pemenve ot 17 utons 1993 rona (International
Law Reports, vol. 95, p. 446); u neno Ne 3 StR 564/19, penepanbusbiii cyn ['epmanun
(Bundesgerichtshof), pemenue ot 28 sHBapst 2021 roga. B oTHOLmIEHHN MEXTyHAPOAHBIX CYIOB CM.
Mexnynaponustit Cyn, Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v.
France), Judgment, 1.C.J. Reports 2008, c. 177; Jones and Others v. the United Kingdom, oOpameHus
NeNe 34356/06 u 40528/06, EBporieiickuii cyn mo mpaBaM 4einoBeka, Reports of Judgments and
Decisions (ECHR) 2014; Prosecutor v. Tihomir Blaski¢, neno 1T-95-14-AR 108 bis, pemienue oT

29 oxts0ps 1997 rona, aneyusIHOHHAS NanaTa, MeXTyHapOoIHbIi YroJOBHbINH TPHOYHAI 1o ObIBIICH
IOrocnasuwy, Judicial Reports 1997, vol. 1, c. 1099; In the matter of an arbitration before an Arbitral
Tribunal constituted under annex VII to the 1982 United Nations Convention on the Law of the Sea
(the Italian Republic v. the Republic of India) concerning the “Enrica Lexie” incident, [10cTOSHHBIN
apOuTpakHbIH cyx, neno 2015-28, pemenne ot 21 mas 2020 roxa, . 839 u 841 (URL: https://pca-
cpa.org/, B pasnene “Cases”). CM. Taroke 3asBiaeHue cyabu Kurtuuaiicapu B cBsizu ¢ aeioM Ne 26
MesxayHapoaHoro TpuOyHasa o MOPCKOMY TIpaBy 3adepoicanue mpex YKPAUHCKUX 60CHHO-MOPCKUX
cyooe (Yrpauna npomus Poccuiickoii @edepayuu), BpeMEHHBIE MEPbL, IOCTAHOBICHUE OT 25 Mas
2019 roma, Reports of Judgments, Advisory Opinions and Orders, vol. 18 (2018-2019), c. 283.
Pemenns Cyna nocrynssl Ha BeO-caiite Cyna (http:/www.itlos.org) Ha aHHIICKOM U ()paHITy3CKOM
SI3BIKAX.

B 37001 cBA3U CcleqyeT yUUTHIBaTh, UTO B IIyHKTE 15) KOMMEHTapus K MPOEKTY CTaThbU 4 HUXE
ropopurtcs cienymouiee: «Komuccus cunraert, 4To oropopka "6e3 ymiep6oa" nuib Ipu3HaeT
IpUMEHEHHEe HOPM, KacalolliXcsi IMMYHHUTETa ratione materiae K OBIBIIMM IVIaBe TOCYIapCTBa, INIaBe
MPaBUTENIHCTBA WM MUHUCTPY MHOCTPAHHBIX Jeil. B myHKTe 3 He nmpeaperaercsi BOIpoc
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11) Cnemyer OTMETUTB, YTO ONpPEICICHUE <«JODKHOCTHOTO JIMIA TOCYAapCTBa»
OTHOCHTCS] MCKIIOUUTENBHO K JIUITY, MOJB3YIOIIEMYCSl HMMYHHTETOM, TPH 3TOM OHO HE
IpeApenIaeT BOMpOca O TOM, Ha Kakhe JESHUS pPacHpOCTpaHsIeTCS HMMYHHTET OT
HMHOCTPAaHHOH yroiaoBHOH opucaukiun. C 3TOH TOUKH 3pEHUs, CYIIECTBEHHBIM 3JIEMEHTOM,
KOTOPBIH HEOOXOIMMO YYUTHIBATH AJSI TOTO, YTOOBI MACHTH(UIMPOBATE OTACIHHOE JIHIO
KaK JOJDKHOCTHOE JIMIIO TOCYJapcTBa AJS IIeJel HACTOSAIIMX NMPOEKTOB CTAaTEH, SIBISCTCA
HaJIM4YHE CBSI3M MEKAY 9THM JIMIIOM M TOCYAapcTBOM. Takas CBA3b OTpakeHa B IyHKTE a)
MIPOEKTa CTATBhH 2 C IIOMOIIBIO OTCHIIKH K TOMY, 9TO COOTBETCTBYIOIIEE JIUIIO KIIPEACTABIISACT
TOCYAapCTBO HIIH... OCYLIECTBISIET TOCYNapCTBEHHbIE (YHKIMM». DTO YeTKas W MpOCTas
(opMyIMpOBKAa KPHUTEPHEB, OIPEACIAIOIINX TOHATHE MOJDKHOCTHOTO JIMI, KOTOpas
BOCIIPOU3BOJUT MOAXOJ, YK€ HpUHATHIA KoMuccueil B OTHOLIEHUM NpOEKTa craTbu 1 o
cdepe MPUMEHEHHSI HACTOSIIUX MPOEKTOB CTaTel, IIaCAIIEro, YTO HACTOSIINE MPOEKTHI
CTaTed OTHOCATCS K MMMYHHTETY OT HMHOCTPAHHOM YTOJIOBHOW IOPHCAMKIUH, KOTOPBIM
MOTYT TIOJIb30BAThCS JIMIA, MPEICTABIAIOINE TOCYJapCTBO WM JACHCTBYIOUIME OT €ro
nMmeHn’?’. HakoHen, ciieqyeT OTMETHTD, YTO TO WJIM HHOE JOJDKHOCTHOE JIUIO TOCYAapCTBa
MOXET OTBEYaTh KaK 000MM TPeOOBaHMAM, «IIPEACTABISS TOCYJAPCTBO» U «OCYIIECTBIISASA
TOCYAapCTBEHHBIC (PYHKIUI», TaK U TOJBKO OJJHOMY U3 HHX.

12)  CrnoBocoderaHne «KOTOPOE TIPEACTABISET TOCYNapCTBO» CIIEAYEeT IOHMMATh B
IINPOKOM CMBICHIE, BKJIIOYAs JII000E «JODKHOCTHOE JIMIO TOCYIAapCTBa», BBHIMOJIHSIONICE
npeacTaBuTeNbckre QyHKIMH. CChUIKA HA MPEACTABUTEIHCTBO IPHOOPETAET OCOOBIN CMBICI
B CiIydae IJIaBbl T'OCYAapcTBa, IJIaBbl IPABHTENBCTBA W MHHHCTPA HWHOCTPAHHBIX [IEII,
MIOCKOJIbKY, KaK 3TO YKa3bIBAaeTCSi B KOMMEHTapHMH K IIPOEKTYy CTaTbl 3, «3TH TpH
JOJDKHOCTHBIX JIMIA IPEACTAaBISIIOT TOCYAApCTBO B €T0 MEXIYHAPOAHBIX OTHOLICHUSX
IPOCTO B CHIYy CBOEH JOJDKHOCTH, HEINOCPEACTBEHHO M 0e3 HeoOXOJUMOCTH B
NPENOCTABICHUH WM KOHKPETHBIX IOJHOMOYHHA CO CTOPOHBI rocyaapctBa»®®. OmHako
CCBUIKA Ha NPEICTaBUTEIBCTBO FOCYAAPCTBA MOXKET TAaK)XK€ MPUMEHSATHCS K JTOJDKHOCTHBIM
JIMIAM TOCY/IapCTBa, HE BXOSAIINM B TaK HA3bIBAEMYIO «TPOHKY», B CHITy TIDaBHJI WIIH AKTOB
rOCyAapcTBEHHBIX cucTeM. COOTBETCTBEHHO, pPEIIEHHE O TOM, MPEACTaBIsIET N
JOJDKHOCTHOE JIMII0 TOCYJapCTBO, JODKHO NMPHHUMATHCS B KaXKIOM KOHKPETHOM Cllydae
WHIUBHOyalbHO. HakoHem, ciiemyeT MOAYEpKHYTh, UYTO OTHENbHAs CChUIKA HA
«IIPEACTaBUTENHCTBO TOCYAAPCTBAa» KaK OJIMH U3 KPUTEPHEB ONPE/ICIICHNS HATHUIHS CBSI3H C
TOCYAapCTBOM TIO3BOJSIET OXBATHTh HEKOTOPBIX JIMIl, HAlpUMeEp, HEKOTOPHIX TJaB
TOCYAapCTB, KOTOpPBbIE OOBIYHO HE BBINOJIHSIOT TOCYAApPCTBEHHBIX (YHKIMH B CTPOTOM
CMBICIIE, HO TIPH 3TOM 0€3yCIIOBHO MPEACTABIISIOT TOCYIapCTBO.

13) Tlom BBIpaXCHHEM «OCYIIECTBISET TOCYINApCTBCHHBIC (YHKIHW», OISATH-TAKA B
IIMPOKOM CMEICIIE, CIEAyeT IOHMMATh HEMOCPEICTBCHHYIO NEATEIHHOCTh T'OCYIapCTBa.
Crozla OTHOCATCSI 3aKOHOJATENbHEIC, CYAcOHBIC W MCIIONHUTEIBHBIC WA WHBIC (PYHKITUH,
mpucyme rocynapctBy. CremoBaTelbHO, «IOIDKHOCTHOE JHIO0 TOCYNapCTBay — 3TO
OTJIENIFHOE JIAI0, KOTOPOE B COCTOSHHH OCYIIECTBIATH 3TH TOCYIapCTBCHHBIC (DYHKIIUH.
CcpUika Ha OCYIIECTBICGHHE TOCYAapCTBEHHBIX (DYHKIIA MTO3BOJSET OaTh OoOJee TOYHOE
OTIpEe/ICICHNE CBS3M, KOTOpas MOJDKHA CYIIECTBOBATH MEXAY JOJDKHOCTHBIM JIMIIOM H
TOCYIapCTBOM, TIO3BOJISIS JOJDKHBIM 00pa3oM y4ecTh TO 0OCTOSTEIhCTBO, YTO UMMYHHTET
MIPEOCTABIICTCS JIUIY B BEICITUX HHTEPECaX roCyNapcTBa. XOTs UL OTPAXKCHUS STOU HICH
paccMaTpUBAIHCh pPa3IHMYHBIC BBIPAKCHHS, TaKHe KaK «IIPEPOTaTHBHI TOCYNApCTBEHHON
BIIACTHY, «(PYHKIUH ITyONUYIHOW BIIACTH», «CYBEPCHHAs BIACTBHY, IPABUTEIHCTBEHHAS
BJIACTb» WJIM «HEOTheMileMble (DyHKIMH rocyaapcTBa», Kommccus BbiOpana BbIpaKeHHE
«TOCyIapcTBeHHbIE (PYHKIMW» Kak HambOoiyee moaxozsuiee. Takoi BEIOOp ObUT chenaH Mo
JBYM IpUYUHAM. BO-1IepBBIX, 3TO BBIpRKEHHE B JOCTATOYHOW CTEIICHHM OTpaXKaeT HaJIM4He
CBSI3U MEXJy TOCyJapCcTBOM M JIOJDKHOCTHBIM JIMIIOM, KOTOpas OOycCJOBJICHA 3aJadyamu
JIOJDKHOCTHOTO JIMIA; W, BO-BTOPBIX, HUCIIOJBb30BaHME CJIOBA «(QYHKIMM», a HE «IEHCTBUS,
COBepIIaeMble OT IMEHH TOCYyIapCTBa» MO3BOJISIET M30€XKaTh BO3MOXKHOH Iy TaHUIIBI MEXITY
CyOBEKTHBHBIM (JIOJDKHOCTHOE JIMIIO) M OOBEKTHBHBIM (JISSIHUE) SJIEMEHTaMH UMMYHHUTETA.
B mo6oMm cirydae 5Tv TEpMUHBI J0JDKHBI IIOHUMATHCS B KaK MOXHO 00Jiee ITUPOKOM CMBbICIIe

927
928

0 coflepyKaHMH PeXKUMa IMMYHHUTETA ratione materiae, KOTOpBIit PACCMOTPEH B TPEThei 4acTH
HACTOSIIUX IPOEKTOB CTaTeN».

CM. yHKT 4) KOMMEHTapus K IPOEKTy CTaThy | BbIIIE.

CM. ImyHKT 2) KOMMEHTapHs K IIPOEKTY CTaTbU 3 HIKE.
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C Y4Y4eToM TOrO, 4YTO TOYHOE IOHMMAaHWE 3HAYEHHS BBIPAXKEHHS «TOCYIapCTBEHHbIC
(GYHKIUI» BO MHOTOM 3aBHCHT OT OOCTOSTENBCTB M CAMHX BO3MOXKHOCTEH TOCYIapcTBa B
obnactu camoopranu3anuy. TeMm He MeHee HeKOTopble WwieHs KoMuccuu cowny BEIOpaHHYIO
(hOopMyYIHPOBKY HEYAaUHOI.

14) Cnemyer OTMETHTB, HYTO WCIIONB30BaHHE TJIATOJIOB  IIPEACTABISETY U
«OCYILECTBIISICT» B HACTOAIIEM BPEMEHH HE JIOJDKHO HHTEPIPETUPOBATHCS KaK 3asiBICHUE O
BPEMEHHBIX paMKax JEWCTBHA HUMMYHHTETa. BBIOOp 3TOTO IpaMMaTHYECKOTO BPEMEHH
MIPOJUKTOBAH CTPEMIJICHHEM B OOIEM IUIAaHE yCTAHOBHTH CBSA3b MEXIY T'OCYAapCTBOM U
JOJDKHOCTHBIM JIMLIOM M HE ONPEAENAET TOro, 0053aHO JIM JODKHOCTHOE JIUIIO TOCyJapcTBa
0CTaBaThCS TAKOBBIM Ha TOT MOMEHT, KOTJa 3aJeHCTByeTCs NMMYyHHUTET. BpemenHnas cdepa
oxBaTa IMMYHHTETa ratione personae u IMMYHHTETa ratione materiac paccMaTpuBaeTcs B
JIpYIrUX OpOEKTax cTaTei.

15) Jnsa meneil ompeneneHHs IMOHATHS «IOJDKHOCTHOE JIMIIO TOCYNApCTBa» BaXKHBIM
SIBJISICTCSI HAJTMYUE CBSI3HM MEXAY OTICIbHBIM JIMIIOM M TOCYJapCcTBOM, Ipu 3ToM (opma
CBSI3U HE UMeEET 3HaueHus. B aTom Bompoce Komuccus HCXOIUT U3 TOTO, UTO JaHHAsI CBS3b
MOET MPUHUMATh MHOXKECTBEHHBbIE ()OPMBI B 3aBUCHMOCTH OT MOJOXKEHHUN BHYTPEHHETO
3aKOHOJIATEIbCTBA U MPAKTHKH, CYIIECTBYIONICH B KaX/OM M3 rocyaapcT. Tem He MeHee
OONBIIMHCTBO WieHOB Komuccuu NpHUIepKUBAIOTCS MHEHHS O TOM, YTO Takas CBs3b HE
JIOJDKHA TOJIKOBATHCS CIHIIKOM MIMPOKO, BIUIOTH 0 OXBaTa BCEX MOJIKHOCTHBIX JIHIL
de facto. Tepmun gomxaOCTHOE U0 de facto mpUMeHsETCS B OTHOIICHUH pa3HOOOPa3HBIX
CllyyaeB, W TO, MOXKHO JIM CUMTaTh €ro MOJKHOCTHBIM JIUIIOM TOCYJapcTBa IS Iiejeil
HACTOSIIETO MPOEKTa CTAaThbH, OYJEeT OMPENeNisIThCA B 3aBUCUMOCTH OT KOHKPETHBIX
0OCTOSITENILCTB B KaXJIOM cilydae. B nmr0o00OM ciydae CliefyeT MOMHHTB, YTO BOIPOCHI,
Kacaromuecs: TOKHOCTHBIX Jul[ de facto, Moryt ObITh Gonee 3peKTHBHO OXBadCHHI B
paMKax ornpe/eeHusl MOHITUS «ICSHHE, COBEPIICHHOE B O(PUIIHMATEHOM KaueCTBeY.

16) HOCKOJ’ILKy MOHATHUEC «AOJDKHOCTHOC JIMIIO IOCYAApCTBA» 3aBUCUT UCKIIIOYUTCIIBHO OT
TOro, HNPEACTABJIACT JIM AAHHOC JHMHO TIOCYAApCTBO HJIM BBINOJHACT T'OCYAAPCTBCHHBIC
q)yHKLII/II/I, HUCPAPXUYCCKOC IMOJIOKECHHUE, KOTOPOC OHO 3aHUMACT B IOCYyAapCTBE, HC UMCECT
3HAUYCHUA I ueneifl OIPCACIICHUS. TaK, BO MHOTHX Clly4dasxX Jinld, HOPHU3HAHHBIC
AOJDKHOCTHBIMU JIMLIAMU TOCYJAAapCTBa IJIst uenef/i HMMYHUTCTA, 3aHUMAIOT BBICOKYIO WJIN
CPCAHIO0 CTYIICHb B UCPAPXHUU, OJJHAKO TAKIKEC MOKHO HalTH MIPUMEPHI JIML, 3aHUMAOIIUX
OTHOCUTCJIIbHO HU3KUEC CTYIICHU. HO3TOMy YPOBEHb B UCPAPXHHU HE SABJIICTCA HCOTHEMIIECMbBIM
SJIEMCHTOM OINPECACICHUS JOJKHOCTHOIO JIMIIA TOCy 1apCTBa.

17) Hakxonem, crmeayer yYHTBIBaTh, 4YTO OMNpEACICHHE «IOJDKHOCTHOTO JIMIA
rOCyIapCTBay HE 3aTparuBaeT BUIBI JCHCTBUH, HA KOTOPBIE PAaCTIPOCTPaHICTCS IMMYHHTET.
CremoBaTenbHO, TEPMHHBI KIIPEJICTABIIATE» U «OCYIIECTBISATH TOCYJAPCTBCHHBIC ()yHKIIAN
HE CJIeQyeT TONKOBAaTh TaK, Kak OYATO OHH KaKAM-IH0O o00pa3oM OMpeIemsioT
MaTepHAIBHYIO Cepy 0XBaTa IMMYHHUTETA.

18)  Yro xacaercs BONpoOca TEPMHUHOJOTHH, TO IS 0003HAYCHHS JIAI, MOIH3YIOIIUXCS
HMMYHHUTETOM, OBIJIO PEIICHO HCHONB30BaTh TepMUHBI «State officialy Ha aHTmHiicKOM,
«d53 Js3een Ha apabekom, «funcionario del Estado» na ucnmanckom, «EZFE Hi» Ha
KHUTAHCKOM, «IOJDKHOCTHOE JIMIIO TOCYAapCTBa» Ha PYCCKOM U «représentant de I'Etaty Ha
¢paniy3ckoMm s3bikax. Xotss Komuccus otnaer cebe oT4eT B TOM, YTO JIAaHHBIE TEPMUHBI HE
00s13aTeNbHO UMEIOT OJIMHAKOBBIN CMBICT U HE HOCAT B3aMMO3aMEHSIEMOr0 XapakTepa, OHa
NpeAnowia NPOJODKUTh UX HCIOJIb30BaHHE, B OCOOCHHOCTH B CBETE TOTrO, YTO HIMPOKO
MpUMEHSIeMbI Ha TpakTuke TepMHuH «State officialy Ha aHrIMICKOM S3bIKE JOJKHBIM
00pazoM OTpa)kaeT BCE KAaTErOPHH JIUI, O KOTOPBIX HAET pevb B HACTOSIIUX MPOEKTaxX
crareil. TakuM 00pa3oM, HCIOJB30BAHHE Pa3HbIX TEPMHHOB B Ka)KJJOM W3 BapHaHTOB Ha
Pa3HbIX $3bIKaX HE HECET HUKAKOW OTHENBbHOM CEMaHTH4YecKOW Harpysku. Hampotus,
pas3yiMyuHbIe TEPMHUHBI, UCIIOJb3yEMble B BAPHAHTAX HA Pa3HbIX S3bIKax, UMEIOT OJIMHAKOBOE
3HAUeHHE JUIsl LieNieil HACTOSIIMX IPOEKTOB CTaTel M HHUKAK HE BIIMSIOT Ha 3HAYCHHE,
MPUCBANBAEMOE KXKIOMY M3 HUX B COOTBETCTBYIOIINX HAIIMOHAIBHBIX MPABOBBIX CUCTEMAX.

19)  Kak yka3aHO B KOHIIOBKE 3TOTO ITyHKTa, TEPMHH «IOJDKHOCTHOE JIMIIO TOCYAapCTBa»
OTHOCHUTCSA KaK K JICI\/'ICTBy}OHII/IM, Tak U K OBIBIIUM JOJDKHOCTHBIM JIMIIaM TOCyaapcCTBa.
Takum obpa3zom obpamaercss BHUMaHHE HA TOT (DAaKT, YTO UIMMYHHUTET MOKET IPUMEHATHCS
KaKk K JIMIy, KOTOPOC ABIACTCA «AOJDKHOCTHBIM JIMIIOM TOCYJapCTBa» Ha MOMCHT
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BO3HUKHOBEHHS BOIpoca 00 MMMYHHTETE, TaK U K JIHIY, KOTOpOe OBUIO JOKHOCTHBIM
JHMIOM TOCYIapcTBa, HO Oonblle HE MMEET 3TOr0 CTaTyca Ha MOMEHT BO3HUKHOBEHHS
Bompoca 00 uMMyHuTere. OHAKO CIIeAyeT MOAYEPKHYTh, YTO 3TO BEIPAKCHUE OTHOCHUTCS
JHIIb K BPEMEHHON CHTyalluy, B KOTOPOH MOXKET OKa3aThCs JOJDKHOCTHOE JHIO (ObIBIICE
WM JAeHCTBYIONIee) B CBOMX OTHOLICHHSAX C TOCYAAPCTBOM, M YTO 3TO HE HCKIIOYACT
BO3MOXKHOCTH, YTO TaKOe JIMIO MOXKET OBITh HaJeleHO UMMYHHTETOM, AK€ €CIH OHO
nepecTano ObITh JOKHOCTHBIM JHIIOM. HanpoTHB, BKIIIOUCHHE CCBUIKU Ha «JEHCTBYIOIIIX)
U «OBIBIIMX» TOJDKHOCTHBIX JIMI HE H3MEHSET BPEMEHHON 0XBAaT HMMYHHTETA OT YTOJIOBHOU
IOPUCIOUKIMH, KOTOPBIA JOJDKEH ONPENeNAThCsl COITIACHO MOJOKCHUSIM ITyHKTa 1 IpoekTa
cTaTtbu 4 B OTHOLICHWH MMMYHHTETa ratione personae, MyHKTOB 2 U 3 MPOEKTa CTaThu 6 U
IMyHKTa 3 TIpoOeKTa CTaThd 4 B OTHOIICHWM MMMYHHTETa ratione materiae. IlosTomy, XoT4
TEPMHUH «IOJDKHOCTHOE JIMLIO TOCYJapcTBay UL LieJiel CBOETO ONpPEAENICHUs BKIIOYAeT KaK
«IEHCTBYIOIMX, TaK ¥ OBIBIIMX JTOJDKHOCTHBIX JIMIDY, CIIEAYeT MOAYEPKHYTh, YTO «OBIBIINE
JOJDKHOCTHBIE JIMI@» OyAyT IIOJI30BAThCS TOJNBKO HMMYHHTETOM OT HHOCTPAHHOM
YTOJIOBHOH FOPUCAUKINY ratione materiae.

20) B osroMm ke Kkiroue ciemyeT oOpaTHUTh BHUMAaHHE Ha TO, YTO TpsIMas CChUIKA Ha
«IEHCTBYIOIIETO MM OBIBIIET0» JOJDKHOCTHBIX JIMI B IPOSKTE CTaThH 8 3KBHBAJICHTHA
(hOPMYITUPOBKE «KAK K JEHCTBYIOIINM, TaK H K OBIBIIMMY JOJDKHOCTHBIM JIMLAM H IIO3TOMY
JOJDKHA TOJIKOBAaTBCSl COOTBETCTBYIOIIMM oOpaszoMm. IIpsiMoe ymoMHHaHHE 3TOTO
00CTOSATENBCTBA B TPOCKTE CTaThH 8 ONPaBIaHO JIMLIb OCOOBIM 3HAYCHHUEM, KOTOPOE
Komuccuss mpumaer 3TOMYy NpPOEKTYy CTaThd, HO HE HM3MEHsAeT o0beMa HMMYHHUTETa
JOJDKHOCTHBIX JIMII TOCYAApCTBA OT WHOCTPAHHOH YTOJOBHOW IOPUCIMKLMH, KOTOPBII
HO-NIPEKHEMY PETYIUPYETCs CTAThIMH, YIIOMSHYTBIMH B IPEABIIYIEM ITyHKTE.

IHoonynkm b)

21) B moamyskTte b) mpoeKTa cTaTbu 2 ONPEACNAETCS TOHATHE «JISSIHUE, COBEPIICHHOE B
odHUIMATEHOM Ka4decTBe» Uil Leliell HACTOSIIMX NpoekToB crateid. Hecmortps Ha
BBICKA3aHHbIC HEKOTOPBIMH WICHAMH COMHEHHS OTHOCHTEIBLHO HEOOXOIMMOCTH 3TOTO
nojioxxeHus, Komuccust couwna 1eecooOpa3HbIM BKJIIOYHTh B TMPOGKTHI CTaTtedl 31O
ompeJeNicHHe, MPUHIB BO BHUMAHHE IEHTPAIbHOE MECTO, KOTOPOE MOHATHE «ICSHUE,
COBepIIeHHOE B O(HUIMAIBLHOM KAadyecTBE» 3aHMMAeT B PEXHMME HMMYHHUTETa ratione
materiae.

22) B copepxameecs B IyHKTEe b) ompenencHue KoMmuccHs BKITIOYHIIA AJIEMEHTEHI,
KOTOPBIE TIO3BOJITIOT UACHTU(DHUIIMPOBATH TO WIIM WHOE JIESTHUE KaK JIeSHHUE, « COBEpPIICHHOE
B O(UIIMaTbHOM KadecTBe», AJ Iellell MMMYHHUTETa MOJDKHOCTHBIX JIMIl TOCYNApCTBA OT
WHOCTPaHHOH YTOJOBHOU IopucAaukimu. [lox TepMuHOM «IestHUS» KoMuccusi moHHMaeT
KaK JeHcTBHsA, Tak W Oe3neiictBue. XOTS UCIONB3yeMas TEPMHHOJOTHS BBI3Baja
HEOJHO3HAYHEIE CyXaeHus, Komuccns pemriia BEIOpaTh TEPMUH «acts» (IeHCTBU/ NesTHAA),
PYKOBOJICTBYSICH aHTJIMHCKUM TEKCTOM IPOEKTOB CTaTe 00 OTBETCTBEHHOCTH T'OCYIapCTB
3a MEXIyHApOJHO-TIPOTHBOIPABHBIC JCSIHUSA, B CTaThe 1 KOTOPOTO HCIIONB3YETCs TEPMUIH
«acts» (B pyCCKOM TEKCTe — «JIESTHH» ), IO KOTOPBIM IMOHUMAETCS, YTO ACSHUE «MOXKET
MPECTAaBISITE COOO0M OJHO MK OoJee JeHCTBUI Wik Oe3/IeiCTBII WIH UX coueTaHue» .
Kpome Toro, TepMUH «JesTHHE» YacTO MPUMEHSIETCS B MEXKIYHAPOJTHOM YTOJIOBHOM IIpaBe
JUTSL OTIpEICTICHHS BU/IOB MTOBEACHUS (ISHCTBHIA MK Oe3ACHCTBHUS), BICKYIIUX YTOJIOBHYIO
OTBETCTBCHHOCTh. Tak, B cTaThix 6, 7, 8 u 8 bis PuMmckoro cratyra MexIyHapOaHOTO
YTOJIOBHOTO CYAa TEPMHUH «JICSHHSD) MPUMEHSCTCS B OOIEM CMBICIIC, H 3TO HE BBI3BIBACT
BOIIPOCOB OTHOCHTEIFHO MMOHUMAHWUS IO/ STUM CIIOBOM KaK JCHCTBU, Tak u Oe31eCTBHSA,
TaK KaK 3TO 3aBUCUT UCKJIIOUUTEIHHO OT COCTaBa KOHKPETHOTO YIOJIOBHOIO MPECTYILICHUSI.
B cBoro ouepenp, B YcraBe MexIyHApOJHOTO YIOJOBHOTO TpHOYHANa MO OBIBIICH

929 Excecoonux... 2001, 1. 11 (4acTh BTOpas) ¥ MCTIpaBIeHHE, C. 33, 11. 1) KoMMeHTapus K craTbe 1.

CremyeT OTMETHTB, 4TO, XOTSI B UCIIAHCKOI M (hpaHIly3CKOM BEPCHIX UCIIONB3YIOTCS pa3Hble TSPMUHBI
JUTSL OTIPEICIICHUSI OJIHOM M TOM K€ KaTeropuu JestHui (CooTBeTCTBEHHO «hechoy» u «faity),
BBIIIETPUBEICHHAST 9aCTh KoMMeHTapusi KOMHUCCHE COBMaaeT B BEPCHSIX HA TPEX SI3bIKAX.
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IOrocmaBun® u YcraBe MexayHapOIHOTO YrojoBHOro TpuOyHaima mo Pyanme®! Taxoke
UCIIONb3YEeTCS TEPMUH «acty sl 0003HAUEHHs TOBEICHMUS, aKTHBHOTO WM MACCUBHOTO,
KOTOpOE€ TPEJCTaBiseT CO00il MpecTymyieHHe, MOANaJaroNnee oA OPUCIUKIIMIO 3THUX
TpubyHanoB. TepMUH «act» TaKkKe HCHONB3YEeTCSl B PA3IMYHBIX MEMKTyHAPOTHBIX
JIOrOBOpaxX, KOTOpbIC OMpPEICISIOT BUABI IMOBEICHUS, CIIOCOOHBIE MOBJIEYh 3a COOOM
YTOJIOBHYIO OTBETCTBEHHOCTh. Tak oOcrouT peno, Hampumep, ¢ KoHBeHmmeidr o
MpeAyNpexIeHUN MPECTYIJICHUS TeHOIMIa U Haka3aHuHu 3a Hero (cTtaths 11) u B KonBeHiuu
MPOTHUB TIBITOK M JIPYTUX )KECTOKUX, OCCUSNOBEYHBIX M YHMW)KAIOIIUX JIOCTOMHCTBO BHOB
oOpameHns 1 Haka3aHus (cTaThs 1).

23) C mnoMOmBI0 BBIPAXKEHHS «IPH OCYIIECTBICHUH TOCYNAapCTBEHHON BIacTm»
Komuccus xotena Obl OTMETHTh HEOOXOAMMOCTb HAIWYUS CBA3HM MEXAY HSSHHEM U
rocyapcTBOM. MHBIMH ClOBaMH, OHa XOTena Obl IOJUEPKHYTH: HEJOCTATOYHO, YTOOBI
JOJDKHOCTHOE JIUIIO FOCYapCTBA COBEPILIIIIO TaKOE JEsSHHE, KOTOPOEe aBTOMATHYESCKH ObLIO
OBI COYTEHO «IESHUEM, COBEPIICHHBIM B O(QUIHAILHOM KayecTBe». HanpoTus, HE0OX01UMO
TaKoKe HATMYHME MPSMOU CBSI3H 9TOTO JESHHS C OCYILECTBICHHEM (YHKIUH W MOJTHOMOYHMH
rocyapcTBa, OCKOJIBKY HMEHHO 3Ta CBSI3b M ONPaBABIBACT PU3HAHHE HMMYHHTETa BO UMS
COXpaHEHHs NPHHIIUIIA CyBEPEHHOTO PABEHCTBA FOCYAAPCTB.

24) B cBs3u ¢ 3THM, Kak nosaraeT Komuccns, 9To0bI KBanH()UIMPOBATh TO WM MHOE
JesHUE KaK «JEsSHHE, COBEPIICHHOE B OQHIHMAIbHOM KadecTBE», HEOOXOANMO, MPEXIe
BCETO, YTOOBI €r0 MOKHO OBIIO HMPHUCBOHTH TOCYAAPCTBY. DTO, OIHAKO, HEOOSI3aTENHHO
03HAYaeT, YTO OTBETCTBEHHBIM 3a TAKOE AESHHE MOXKET CUHTATHCS TOJIBKO TOCYIapCTBO.
HamnpoTus, npricBoeHUe NESIHUS TOCYJapCTBY SBIAETCS 0053aTENBHBIM YCIOBHEM [UIS TOTO,
94100l KBaMM(UIMPOBATh AESHHE KaK COBEPIICHHOE B O(QHIMAIBLHOM KadecTBe, 4TO,
OJTHAKO, HE MEIIAET IIPUCBOUTH €T0 U (HH3HIECKOMY JIHILY, COTJIACHO MOZEIHN «OJHO JCIHUE,
JIBa BHJAa OTBETCTBEHHOCTW» (IBOIHOE NPHUCBOEHME), KOTOpas yke OblIa 3aKkpericHa
Komnccneit B mpoexTe Kopekca MpecTymIeHHH IPOTHB MUpa U O€30I1aCHOCTH YeJIOBEYECTBA
1996 roma (craths 4)°32, B cTaThsix 00 OTBETCTBEHHOCTH TOCYIApPCTB 3a MEXyHAPOIHO-
NPOTHBOIIPABHBIC NestHUA (cTaThs 58)°° 1 B CTAaThAX 00 OTBETCTBEHHOCTH MEXKIYHAPOIHBIX
opranm3aiuii (ctates 66)°3*. CormacHo 3TOH MOJENH, OJHO U TO KE JACSTHHE MOXKET
NPUBOIANTh K BO3HHUKHOBEHMIO KaK OTBETCTBEHHOCTH TOCYJapcTBa, TaK M JIMYHOU
OTBETCTBEHHOCTH HCIIOJIHHUTENS, 0COOCHHO 110 YTOJIOBHBIM JIETIaM.

25)  Jns menel MpUCBOSHUS TOCYJAPCTBY TOTO HIIM MHOTO JIESHHS B KAYeCTBE OTIIPABHOM
TOYKH CJeIyeT INPUHUMATh BO BHUMAHHE HOPMBI, 3aKpEIUICHHBIE B CTaTbix 00
OTBETCTBEHHOCTH I'OCYAAPCTB 32 MEX/yHapOIHO-IPOTUBONPABHbIE JESIHUS, KOTOpbIE ObLIN
npunaTel KoMuccneit Ha ee msaThaecaT Tperbei ceccun. OHAKO cieayeT NOMHUTD, YTO 3TH
HOpPMBEI ObUTM ompenenieHbl Kommccuedn B KOHTEKCTe W Ul IieJied OTBETCTBEHHOCTH
rocypapctB. CrenoBarellbHO, WX IIPUMEHEHHME K TIpOLecCy IPHCBOEHUS JESHHSA
JOJDKHOCTHOTO JIMIA TOCYAApPCTBY AJIS LieJIel NMMYHHTETa JIOJDKHOCTHBIX JIMI] TOCYIapcTBa
OT WHOCTPAHHOH YTOJIOBHOW IOPHUCIMKIMU JOJDKHO OBITH TIIATEIHHO NPOaHAIN3UPOBAHO.
B sTom cmblcnie, Kak TMpencTaBiseTcs, Ui efeil IMMyHHUTeTa HE NPUMEHUMBI B LEIOM
KPHUTEpUH PUCBOCHMUS JISSIHNUS, 3aKpETUIEHHbIE B cTaThsix 7—11 crareit 00 oTBeTCTBEHHOCTH
TOCYAapCcTB 332 MEX/yHapOAHO-IIPOTUBONpaBHbIe fesiHus. B wactHocTH, KoMuccens nexoaur
U3 TOTO, YTO K JIESHUSIM, COBEPIICHHBIM B O()MIIMAITEHOM KadecTBe, HEJb3sl, KaK MPaBUIIo,

930

931

932
933

934
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VYeraB MexayHapoaHOTO yroJoBHOro TpuOyHana no OsiBuielt FOrocinasuu, npunsteiit CoBeToM
BezonacHocTH B ero pezomorun 827 (1993) ot 25 mas 1993 rona u comeprkamuiics B Toknane
I'enepanbHOTO CexpeTapst B COOTBETCTBHH C yHKTOM 2 pesomonun 808 (1993) Cosera
Bezonacuoctr (S/25704 u Corr.1 [u Add.1]), npunoxenue.

VYeraB MexayHapoaHOTo yrojoBHoro TpudyHaina no Pyanne, pesomorus 955 (1994) Cosera
Besomacuoctu (8 HostOpst 1994 rona), mpunokeHue.

Eorcecoonux... 1996, 1. 11 (vacte BTOpas), c. 23.

Eoicecoonux... 2001, 1. 11 (dacts Bropast) u ucnpasienue, cc. 152 u 153. Ctatbn 06 OTBETCTBEHHOCTH
TOCYIApCTB 3a MEXIyHapOIHO-IIPOTUBOINPABHEIE ASSHUS, IpUHATEIe Komuccuei Ha ee maThecaT
TpeTheil ceccru, colepikarcs B MPIIIOKEHUN K pe3oitonuu 56/83 I'eHepanbHOit AccamOien oT

12 nexabps 2001 rona.

Eocecoonux... 2011, 1. 11 (vacts BrOpas), c. 115. Crarbu 06 OTBETCTBEHHOCTH MEXIYHApPOIHbIX
opranusanuii, mpuHaTsie Komuccueil Ha ee meCTbAECAT TPEThel CECCUH, CONEPKATCS B IPUIIOKEHUH
K pesomorn 66/100 I'enepanbaoit Accambiien ot 9 nekabps 2011 rona.
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OTHOCHTH JCHCTBUSI, COBEPIICHHBIC JODKHOCTHBIM JIMIOM HCKITIOUHTEIBHO PaIH JIUIHON
BBITOZIBI HITH HCKITOYMTEIBEHO B COOCTBEHHBIX HHTEPECAX, XOTSI OHI M MOTYT BBITJISAACT KaK
IeiicTBUsI B OQUIMATIEHOM KadecTBe. B 3THX NESHMAX HE MPENCTABISICTCS BO3MOXKHBIM
YCMOTpeTh COOCTBEHHBIM HHTEPEC TOCYIapCTBa, M, KaK CIEICTBHE, HEOIPAaBIaHHBIM
SIBIICTCSL TIPU3HAHWC MMMYHHTETA, 4bsl I[EJIb B KOHEYHOM CUETe COCTOMT B OTCTaMBaHUH
NPUHIIKIIA CYBEPEHHOI'0 PaBEHCTBA rocyaapcts®>. DTo, TeM He MeHee, He 03HAa4aeT, 4To
AMMYHHUTET ratione materiae He MOXKET HPHMEHSATHCS K IIPOTHBOIPABHOMY JACSHHIO KakK
TakoBoMy. HECKONIBKO CyZOB NPUIUIA K BBIBOAY, HYTO MPOTHBONpPABHBIC NCSHUS HE
[EPECTaIOT MOKPHIBATHCS MIMMYHHTETOM TOJBKO IIOTOMY, YTO OHH IIPOTHBOIPABHEI?®, maxe
€CIIM 3TH JISHCTBHS MPOTUBOPEYAT MEXK/YHAPOIHOMY MpaBy®s’.

26)  YrtoOBI KBaTU(PHUIHPOBATH TO MM HHOE JESHUE KaK «COBEPIICHHOE B OPHUIIMATEHOM
KadyecTBe», TpeOyeTcs Tarxke Haludue OCOOOH CBSI3M MEXIY NESHHEM U TOCYIapCTBOM.
Takasi cBs3p ompeneneHa B MyHKTE D) MPOEKTa CTaThH 2 € MOMOLIBIO (HOPMYIHPOBKH
«TOCYIapCTBEHHOH BIIaCTH», KoTopas Obuia coureHa Kommccueidl HOCTaTOYHO IMIMPOKOIA,
9T00BI B IEJIOM OTHOCHUTBCA K JICSTHUSIM, COBEPIICHHBIM JIOJDKHOCTHBIMH JIMIIAMU
TOCYZAapcTBa B MOPSIIKE OCYIIECTBICHUS MU CBOMX (YHKIMH M B HHTEpPECax rocynapcTBa,
U ee ClIeAyeT MOHMMAaTh KaK PaclpOCTPAHSIONIYIOCS M Ha (YHKIHH, TIEPEUYHCICHHBIC B
IMyHKTE a) MPOeKTa CTaTbdl 2, T/A€ pedb HICT O JHIAX, «KOTOp[ble] TpeAcTaBisA[io|T
TOCYAApCTBO WM OCYIIECTBIIA[FO|T FOCYAapPCTBEHHBIC (DYHKIIHI.

935

936

937

OcCHOBaHUS IS UCKITIOUCHHUS IEHCTBUI ultra vires 0COOCHHO HAIVISHO MOSCHEHBI B CIICTYIOIIEM
noBoje, npuBeaeHHoM cynoM CoeauneHHbIX 1lITatoB AMepuku: «[k]oraa moaHOMOYHs
JTOJDKHOCTHBIX JIUI] OTPaHHYCHBI 3aKOHOM, WX JICUCTBHSA, BRIXOMSIINE 32 YCTAHOBICHHBIC PAMKH,
crenyer KBanuUIUpOBaTh Kak IeicTBUs (PU3NYECKOro JIUIIa, a He cyBepeHa. JJODKHOCTHOE JIUI0 He
3aHMMAETCS PEIICHHEM 3a/[ad, ISl BBIIOIHEHUSI KOTOPBIX CyBEPEH HAIEIUII €0 COOTBETCTBYIOIIIMU
nonHOMOYHsAMIY. C TOYKH 3PEHHUsI 3TOTO Cyaa «3aKoH 00 UMMYHHTETE HHOCTPAHHBIX CYBEPEHOB HE
HAJICJISCT JOJDKHOCTHBIX JIUII TOCYAapCTBA UMMYHHTETOM B CIIydae MPOTHBOMPABHOTO MOBEACHUS) U,
TakuM 00pa3oM, «[1]0JDKHOCTHOE JIMLO, IEHCTBYIOIIEe IO/ IIPEUTOTOM 3aKOHa, HO HE B paMKax
0(HUIIHATBEHOTO MOJTHOMOYHS, MOXKET HapyIIaTh MEKAYHAPOIHOE MPABO M HE UMEET MpaBa Ha
AMMYHHTET 10 cMBIcTy 3akoHay (neno Estate of Ferdinand Marcos Human Rights Litigation; Hilao
and Others v. Estate of Marcos, anernsunonssiit cyn CoenuHeHHbIX 11ITaToB, IEBATHIN OKPYT,
pemerne ot 16 mrons 1994 roxa, 25 F.3d 1467 (9th Cir.1994), International Law Reports, vol. 104,
c. 119, ocobenno cc. 123 u 125). B ToM e gyxe Ipyroii Cy IPHILE K BEIBOAY, YTO MOJOXKEHHS 00
MMMYHHTETE CyBEpEHa HE MOTYT PaclpOCTPAHAThLCS Ha JeHCTBH ultra vires, MOCKONBKY UX
WCTIOJIHUTEIHU BBIILIN 32 PAMKH CBOUX MOJTHOMOYHH, HAPYIIIHMB MPaBa YeJI0BEKa UCTIIOB: «ECIH
JTOJDKHOCTHBIE JIMIIA COBEPINAIOT ISHCTBHUS, KOTOPBIE HEe OTHOCATCS K OduImansHoii cdhepe
NIeSITeIbHOCTH TOCYIAapCTBa, T. €. €CJU Pedb He HIET O "MODKHOCTHBIX JIHIAX, JeHCTBYOIINX

B 0(UIHATBHOM KadeCTBe MOCPEICTBOM COBEPILICHUS ASSHUH, MTOAMAMAIONINX O chepy ux
MOJTHOMOYHH"", UMMYHHUTET Ha HUX PacrpoCTpaHsThCs He MoxeT» (neno Jane Doe [ et al. v. Liu QI et
al., Plaintiff A et al. v. Xia Deren et al., okpyxnoii cyn CoenuneHHbIxX 11ITatoB, ceBepHBI OKpYT
Kamudopuun, (2004) 349 F. Supp.2d 1258 C 02-0672 CW (EMC), C 02-0695 CW (EMC)).
Heo0xoqmMo 0oTMETUTB, UTO A0 penieHus mo aeny Samantar v. Yousuf, 560 U.S. 305 (2010) muOTHE
cynsl CoennHennbix [1ITatoB aHAMM3UPOBATH HMMYHHUTET HHOCTPAHHBIX JODKHOCTHBIX JIHI] B
TPaKIAHCKHUX [eIaX CO CChUIKOI Ha 3aKoH 00 MMMYHHTETaX HHOCTPAHHBIX CyBEpPEeHOB. B memne
Samantar Bepxosusiii cyq CoenuaeHHbIX [1ITaTOB MOCTaHOBMII, YTO HMMYHHTET HHOCTPAHHBIX
JTOJDKHOCTHBIX JIMI PEryupyeTcst He 3aKOHOM 00 MMMYHHTETaX HHOCTPAHHBIX CYBEPEHOB, a OOLIHM
npaBoM. OTHaKo paHee NPUHATHIC penieHus, B KoTopbix cynsl CoequHenHbx [lTaToB aHann3npoBanu
HMMYHHUTET HHOCTPAHHBIX JOJDKHOCTHBIX JIMI[ CO CCHLIKOW Ha 3aKOH 00 MMMYHHTETaX HHOCTPAHHBIX
CYBEpPEHOB, COJIEPKAT MOJIC3HbIE YKa3aHHs Ha 0ObEM TAKOTO HMMYHUTETA, TOCKOIBKY HX
MOTHBHPOBOYHASI 4aCTh COXPAHSET CBOE JICHCTBHUE.

Jaffe v. Miller and Others, anennsuuonnsiii cyn Ourapuo (Kanana), petenne ot 17 utons 1993 rona
(cm. cHOCKY 925 BbIwIe); Argentine Republic v. Amerada Hess Shipping Corporation and Others,
Bepxousiii cyn Coenunennbix Lltaros, 23 suBapst 1989 rona, 488 U.S. 428, International Law
Reports, vol. 81, c. 658; McElhinney v. Williams, BepxoBHsIit cyn Upmanaun, 15 nexabps 1995 rona,
ibid., vol. 104, c. 691.

1 Congreso del Partido, nanara nopnos, Coequaernoe Koponerctso, 16 mtomst 1981 roxa, [1983]
A.C. 244, International Law Reports, vol. 64, c. 307. B nene Jones v. Saudi Arabia, nanara 10pJoB
Coennnentnoro Koponesctsa, 14 ntonst 2006 roga (cMm. cHocky 925 Beime), topa XoddmaH oTKIOHNT
JIOBOJI O TOM, 4TO JIesIHUE, TPE/ICTABIsIoNIee cO00i HapyIlIeHHEe UMIICPATHBHON HOPMBI, HE MOXKET
OBITh JIeSTHUEM, COBEPIICHHBIM B O(HUIIATEHOM Ka4eCTBE.
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27) Ora ¢dopmynaupoBka OblTa codTeHa OoJiee  TPEANMOYTHUTENBHOH, HEXKETH
NePBOHAYAIIBLHO MPEATI0KeHHAs (HOPMYIIUPOBKA («IIPEpPOraTHBEI FOCYIapCTBEHHOI BIACTH)
U paccMOTpeHHBIe ToToM Komuccueid apyrue mpemioxkeHHble GOpMYIUPOBKH, 0COOCHHO
«TIPaBUTENBCTBEHHAsT BIACTBH» («governmental authority» B aHTIIMHCKOM S3BIKE) WIH
«CYBEpeHHasi BJIACTb». XOTSd BCE OHH B PaBHOW CTENCHH OTPakaloT TpeOOBaHHE B
OTHOIICHUH HAIM4YHsA 0CcO00Il CBSA3M, KOTOpas MOJDKHA CYIIECTBOBAThH MEXKIY HNSSTHHEM U
roCylapCTBOM, TPYIHOCTb COCTOMT B TOM, YTO HX MOXKHO HHTEpPIPETHPOBATH Kak
OTHOCAIIMECS HCKIIOYUTENIBHO K THILy TOCYJapCTBEHHOH AEATENBbHOCTH (IO JIMHUH
NPaBUTEIBGCTBA WM HWCHOJHHUTEIBHONH BJIACTH) WJIM YTO OHH MOTYT IOPOIHUTH
JOTIOJIHUTENIBHYIO IIPOOIeMy, COCTOSIIYI0 B HEOOXOAUMOCTH OIPECTUTh ITOJHOMOYHS Ha
OCYLIECTBIICHHE TOCYAapPCTBEHHON BIIACTH WIIH CYBEPEHUTETA, YTO OBLIO OBI KpaifHe CII0KHO
crenarth U He BXoguT B MaHaaT Komuccun. Kpome Toro, 6510 COYTEHO IPEAIOYTUTEIILHBIM
HE YIOTPeOIATh BEIPAXKEHHE «TOCYIapCTBEHHBIE (YHKLIUHM», KOTOPOE OBUIO COXPAaHEHO B
IyHKTE a) MPOEKTa CTAaThH 2, YTOOBI OOECIICYHTh YEeTKOE pasrpaHHUYCHHE OIPEIeICHHl,
colepKamuxcsi B MyHKTaX a) U b) 3TOro mpoekTa CTaTbhu. B CBSA3M C 3THM ClledyeT
BCIIOMHHTb, 4YTO BBIPOKCHHE «TOCYHAPCTBEHHBIE (DYHKIUM» BMECTE C TEPMHHOM
«IpeNCTaBHTEIb TOCYAApCTBA» YIOTPEOICHO B MYHKTE a) IPOEKTa CTATbU 2 B KaueCTBE
HEUTPaJbHOTO TEPMHHA IJISL TOTO, YTOOBI ONPENCIUTH CBA3b MEIKILY TOJDKHOCTHBIM JIUIIOM H
roCylapCTBOM, HE MpPEAONpeNeNisisl XapakTep JACsSHWH, Ha KOTOpbIe pacHpoCTpaHseTCs
nMMyHuTeT. KpoMme Toro, ymoTpeOlieHWE TEepMHHA «BJIACTB» BMECTO «(YHKIIHI»
MO3BOJIICT HM30eraTh CIOPOB IO IOBOLY TOTO, SBISIIOTCS WM HET NPECTYIUICHUS II0
MEXIYHapOIHOMY IpaBy CICICTBHEM OCYIIECTBICHUS «(QYHKIHUHA rocymapcrsa». OQuH u3
yineHoB Komuccny, TeM He MeHee, mojarai, 4To ObuTo Obl 00Jee YMECTHBIM yNOTPEOUTh
BBIP)XCHUE «TOCYIapCTBEHHBIC (DYHKLIUM» B MOJIMYHKTE b) MPOEKTa CTaThH 2.

28) Kommccus He cowna menecooOpa3HBIM BKIIOYaTh B OINPEACICHHE «ICSHUS,
COBEPILICHHOTO B O(QHMINAIHLHOM KadecTBE» CCHUIKY Ha TO, YTO 1O CBOCH HPHPOJE WIH
XapakTepy OHO [OJDKHO OBITh MpEecTymHBIM. Pedb HIeT o cTpemieHHH H30ekaTh
BO3MOXXHOTO TOJIKOBaHHMS, COTJACHO KOTOpPOMY JI00O€ JesHHE, COBEpIIEHHOE B
O(HIMAaTBHOM KayecTBE, SBISCTCS IO ONPENCICHHUIO NPECTYIHBIM JAesHHeM. B mroOom
ClTy4yae MOHATHE «IESHHS, COBEPIICHHOTO B O(UIIMAIEHOM KadyecTBEe» AOJDKHO MOHMMAThCS
B KOHTEKCTE HACTOSIINX MPOEKTOB CTATEH, OCBSIMIEHHBIX HMMYHHUTETY JOJDKHOCTHBIX JIHIL
rOCyAapcTBa OT MHOCTPAHHOW YTOJIOBHOM IOPUCIUKIIHNN.

29) Haxkonen, X0Tg ompeneicHHE B IMyHKTE b) MPOEKTa CTAThH 2 KacaeTcs «JIesHUS,
COBEpIICHHOTO B odHIInamsHOM KadecTBey, Komuccus codnia HeOOXOIMMBIM BKIIOYUTH B
9TO ONpeNeIeHHE MPSAMYIO CCHUIKY Ha HCIIONHHTENS IESHU, T. €. Ha JOJDKHOCTHOE JIMIIO
rocynapcta. TeM caMbIM BHUMaHHUE IPUBJIEKACTCS K TOMY 00CTOSATENBCTBY, YTO COBEPIIUTH
JesTHAE B O(UIIIATHFHOM Ka4eCTBE MOXKET TOJBKO JOJDKHOCTHOE JIMIIO TOCYAAPCTBA, U, TAKIM
00pa3oM, oTMedaeTcss HeOOXOAMMOCTh HAMYHS CBS3M MEXIY HCIIONHUTEIEM JSSHUS H
rocynmapctBoM. Kpome Toro, cchuika Ha JOJDKHOCTHOE JIMIIO TOCYIApCTBa OOECICUHUBACT
JIOTHYECKYIO CBSI3b C OMPEICICHHEM «IODKHOCTHOE JTUI0» B MYHKTE a) IMPOEKTa CTATHH 2.

30) Kowmmccus cymTaeT, 9YTO YCTAHOBUTh HCYCPIBIBAIOIIMN IEpPEYCHb ICSHUH,
COBEpIIAEMBbIX B OPUIIMAILHOM KadecTBe, HE TpeICTaBiIsIeTCcs BO3MOXKHbBIM. boee Toro, k
UACHTHOUKAINK TaKuX JESHUH cileayeT MoaXoIuTh IU((EpeHINPOBaHHO C YUYETOM
PacCMOTPEHHBIX BBIIIE KPUTEPHEB, @ UMEHHO: pedb JOJDKHA HWATH O AESHHH, KOTOpOE
COBEPIIEHO JOLKHOCTHBIM JIHMIIOM TOCYAapcTBa, KOTOPOE MOXHO B IEJIOM INPHCBOUTH
TOCYAapCTBY M KOTOPOE OBUIO COBEPLIEHO «B MOPSIKE OCYIIECTBIECHUS I'OCYIapCTBEHHON
BiacTH». B cyneOHOW mpakTHKe BCTPEUYaroTCs, OJHAKO, MPUMEPHI ACSTHUN MM KaTeropui
JeSTHUH, KOTOPBIE MOTYT CUNTAThCS COBEPILICHHBIMH B OQHIHATbHOM KaueCcTBe, HE3aBUCUMO
OT KOHKPETHOW KBaJIM(UKAIIMU, KOTOPBIE UM JIAfOT CY/Ibl. DTH IPUMEPBI MOTYT IIOMOYb Cy Ty
U APYTUM HaIlMOHAJIbHBIM IMPAaBONPUMEHUTENBHBIM OpraHaM ONpPEAEIUTh, MOANAAAeT JIU TO
WM UHOE JIesSTHHUE MOJ 3Ty KaTerOpuIo.

31) B [CJIOM HAIMOHAJIBHBIE CYJbl OTHOCAT K KaTEropuun I[CHHI/Iﬁ, COBCPUICHHBIX B
O(i)I/IIII/IaJ'H)HOM KayeCTBC, ClIeAyonue AesaHNs: BOCHHLIC HCﬁCTBHH nin ﬂeﬁCTBHH,

938
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CwM. nyHKT 13) HacTosIIIeT0 KOMMEHTapus Bolie. B nanHOM ciaydae Komuccus ucxoauT U3 Toro, 4ro
K «TOCYIapCTBEHHBIM (YHKIHSIM» OTHOCSATCS «3aKOHOAATENbHbIC, Cy/eOHbIe H HCIIONHUTEIbHBIC NI
vHBIE QYHKIUH, TPUCYIIUE TOCYAAPCTBY».
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CBSI3aHHBIC C BOOPY)KCHHBIMU CHIIAMU®®, NesHHs, CBSI3aHHBIC C MOAACPKAHUEM TOpPsiaKa’,
IUIUIOMATHYIECKYI0 [CSTENBHOCTh M [ICATEINBHOCTh, OTHOCSLIYIOCS K cdepe BHEIIHHX
cBs3eii®!, 3aKOHOMATCIIbHBIC aKThI (BKIIOYAsl HAIMOHAIN3ALNI0)?*?, NECHCTBHUS, CBI3aHHBIC C
OTIpaBJICHHEM TMpaBOCYAus’®, aJIMUHHUCTPATUBHBIC aKThl PA3IMYHOTO  Xapakrepa
(HanpuMep, BBICHLIKA HWHOCTPAHIIEB WJIM PETHUCTPAals CYAO0B)**4, aKThl, Kacarolluecs
rOCYAapCTBEHHBIX 3aiiIMOB®Y, 1 ONUTHYECKUE aKThI PA3INYHOrO poaa’se.

32) bonee TOro, Ha UIMMYHHUTET AOJDKHOCTHBIX JIMII TOCYIapcTBa B YTOJOBHBIX Cylax
CCBUIAJINCH B CBSA3M CO CICAYIONMMH BHIAMU JACSHUHA, KOTOpbIE OBUIM NPHU3HAHBI
COBEPUICHHBIMH B O(QHUIMAIBHOM KadecTBE: MBITKH, HCTpeONeHWE MOAeH, TeHOUWA,
BHECy/IeOHBIC Ka3HM, HACHIbCTBEHHBIC WCUE3HOBEHHS, NPHHYIUTEIbHAS OEPEMEHHOCTH,
JCTIOpTaIys, JHUIICHHE CTaTyca BOCHHOIUICHHOTO, PaOCTBO W INPHUHYAWTEIBHBIA TPYZH,
a TaKXKe TePPOPUCTHICCKHE aKThI**’. B OHUX CIIydasx 9TH NPECTYIUICHUS YIIOMHHAIOTCS €0

939

940

941

942

943

944

945

946

947

Empire of Iran, penepanbHblii KOHCTUTYUHOHHBIN cyn [epmanumu, 30 ampens 1963 roxa, International
Law Reports, vol. 45, c. 57; Victory Transport Inc. v. Comisaria General de Abastecimientos y
Transportes, US 336 F 2d 354 (Bropoii okpyr, 1964), ibid., vol. 35, c. 110; Saltany and Others v.
Reagan and Others, okpyxHoii cyn Coenunennsix 1lItaros, okpyr Komymo6wus, penenue ot

23 nexabpst 1988 rona, 702 F. Supp 319, ibid., vol. 80, c. 19; Holland v. Lampen-Wolfe
(Coemnnennoe Koponerctro), [2000] 1 WLR 1573; Lozano v. Italy, neno Ne 31171/2008, Utanus,
KaccalMoHHBIH cyn, pemenne ot 24 mromng 2008 roga (URL: http://opil.ouplaw.com, International
Law in Domestic Courts [ILDC 1085 (IT 2008)]). ApOutpaxHblii TpuOyHa1, CO3TaHHBIA PU
[ocTossHHOM apOUTPaKHOM Cye Ul pacCMOTpEHUs nena Enrica Lexie, OCUUTAN, YTO ACHCTBHA,
COBEpIICHHBIE UTAIBIHCKUMH MOPCKHMH IIEXOTHHIIAMH JUTS 3aIIUTHl KOMMEPYECKOTO CYITHa,
SIBIISIIOTCS ISHCTBUSIMHU, COBEPILICHHBIMU B ouInanbHoM kauectBe. CM. neno In the matter of an
arbitration before an Arbitral Tribunal constituted under annex VII to the 1982 United Nations
Convention on the Law of the Sea (cHocka 925 Bbimie), nim. 839 u 841.

Empire of Iran (cM. cHocky 939 Beiie); Church of Scientology, dpenepanbHbId BEpXOBHBIN CyI
I'epmannu, pemenne ot 26 ceHTsI0ps 1978 roga (cM. cHocky 925 Boimie); Saudi Arabia and Others v.
Nelson, BepxoBHbiii cyn CoequneHnbix [lItatos (1993): 507 U.S. 349, International Law Reports,
vol. 100, c. 544; Propend Finance Pty Ltd. v. Sing, anemnsuuonuslii cyn CoeIMHEHHOTO
Koponesctsa, ibid., vol. 111, c. 611; Norbert Schmidt v. The Home Secretary of the Government of the
United Kingdom, The Commissioner of the Metropolitan Police and David Jones, BepXOBHBIH CyIl
Wpnanaun, 24 anpenst 1997 rona (cm. cHOCKy 925 BoIe); First Merchants Collection v. Republic of
Argentina, okpyxuoii cyn CoenuaeHHbIX 11ITaToB, roxHEIN 0kpyT ®mopunst, 31 saBaps 2002 roxa,
190 F. Succ. 2d 1336 (S.D. Fla. 2002).

Empire of Iran (cMm. cHocky 939 Boitne); Victory Transport Inc. v. Comisaria General de
Abastecimientos y Transportes (cM. CHOCKY 939 Bbliiie).

Empire of Iran (cm. cHOCcKy 939 BBIIR); Victory Transport Inc. v. Comisaria General de
Abastecimientos y Transportes (cM. CHOCKY 939 BrIe).

Empire of Iran (cMm. cHOCKY 939 BBITIE); neno 12-81.676, kaccallMOHHBIN Cy/I, YTOJIOBHAS MajiaTa
(dpannus), pemrenue ot 19 mapra 2013 rona, u geno 13-80.158, kaccalioHHBIH Cyf, yronoBHas
nanara (Opannus), pemenue ot 17 urons 2014 roma (URL: http://www.legifrance.gouv.fr/). B Takom
e KJIro4e BhICKa3blBIUCh U cyabl LlIBeiinapuun no nemy ATF 130 III 136, ynomsHyTOoMY B
MEXIyHapOIHOM OpJIepe Ha apecT, BbIAHHOM HCIIaHCKHM CY/IbEH.

Victory Transport Inc. v. Comisaria General de Abastecimientos y Transportes (cM. CHOCKy 939
oie); Kline and Others v. Kaneko and Others, okpyxHOi#i cys, 10xHbIi okpyr Heio-Hopka
(Coenunennsie Illtarer), 3 mas 1988 roxa, US, 685 F Supp 386 (1988), International Law Reports,
vol. 101, c. 497; Agent judiciaire du Trésor v. Malta Maritime Authority et Carmel X, kaccallnOHHBIN
cyn, yronosHas nanara (Opannust), 23 Hos0ps 2004 roga (cM. cHocky 925 Beimre).

Victory Transport Inc. v. Comisaria General de Abastecimientos y Transportes (cM. cHOCKY 939
BEIIIE).

Jeno Doe I v. Israel, US, 400 F. Succ.2d 86, 106 (DCC 2005) (CTpOHTEIBCTBO H3PAMITBCKUAX
HOCEJICHUI Ha OKKYIHPOBAHHBIX TEPPUTOPHsIX); Youming Jin et al. v. Ministry of State Security et al.,
US, 557 F. Succ. 2d 131 (DDC 2008) (ucrionbp30BaHue yCIIyT HAEMHBIX «IPOMHID», YTOOBI yIPOXKaTh
YJIeHaM PeJIMTHO3HON TPYIIIbL, YTO IPUBEJIO K YOUHCTBAM U HEONIPABIAHHOMY HACHIIHIO).

JHeno Rauter, cienanbHblil KaccaniMoHHbIN cyn Hunepnannos, pemenue ot 12 ssaBaps 1949 roaa,
International Law Reports, vol. 16, c. 526 (mpecTyIuieHHs, COBEpIICHHBIC TEPMAaHCKUMHU
OKKYTIAI[MOHHBIMU cvitamu B Jlannn); neno Attorney General of Government of Israel v. Adolf
FEichmann, paitonnsiit cyn Uepycanuma (aeno Ne 40/61), pentenue ot 12 nexadpst 1961 rona, u
aneIIALHOHHBI cyl, pemenue ot 29 mas 1962 rona, ibid., vol. 36, cc. 18 u 277 (npectymuienus,
COBEpILICHHBIE BO BpeMs BTopoit MUpOBOi BOIHEL, BK/II0Yasi BOCHHbIE IPECTYIICHUS, IPECTYIUICHUS
MIPOTHB YEJIOBEYHOCTH U reHouun); Yaser Arafat (Carnevale re. Valente — Imp. Arafat e Salah),
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nomine, B TO BPeMsi KaKk B IPYTHX CyA B OOIIEM CCBUIAICS HA MPECTYIUICHHS IIPOTHB
YEIIOBCYHOCTH, BOCHHBIC MPECTYIUICHHS W TPyOble M CHCTEMAaTHYECKHE HAPYLICHHS IPaB
gyenoBeka®®. B HalMOHANBHBIX CYAaX pacCMaTpUBAINCh W ApPYrHe JCUCTBHSA
BOCHHOCITY KAIMX BOOPYKEHHBIX CHJI HJIH COTPYIHUKOB CIIy)XO 6e30MacHOCTH, KOTOPHIC HE
HOMMAJAI0T [OJ YIOMSHYTHIC BBIIMIC KAaTerOPHH, TaKWe KakK J>XECTOKOe OOpalleHwue,
¢busMdYecKoe HACHIHME, HE3aKOHHOC 3a4ep)KaHWe, MOXHIICHHE, HPECTYIUICHHS HPOTUB
OTIpAaBICHHSI TMPABOCYAWSI W APYrHe NCHCTBUS, CBA3aHHBIE C OXPAHOM IMOpsAKA |
paBoIpUMEeHEHHEM .

33) B psage ciydaeB HaIMOHAJIBHBIE CYAbl MPHUXOOMIN K BEIBOAY O TOM, HTO
COOTBETCTBYIOIEE IESHHE BBIXOAWIIO 32 PaMKH OQHUIMANBHBIX (QYHKIMHA Wiu QyHKIHT
rocynapcrsa. Hanpumep, B ene, CBI3aHHOM C yOHICTBOM MOJIUTHYECKOTO OIIIOHEHTA, Cy 1
yKa3al, 4TO «ISHCTBHUS C LIeNbI0 YOMHCTBA OTHEIBHOTO JIMIA» HE SBISIOTCS JEsHHEM, Ha
KOoTOpoe pacrpoctpansiercs uMmmyHuTeT . [10100HBIM k€ 00pa30M HAIMOHAIBHBIC CYIbI,
Kak MPaBHUJI0, OTKA3bIBAIUCH IPU3HABATh HUMMYHHUTET B CIIy4asX, CBA3aHHBIX C KOPPYILHUEH,
KOTOpasi IMpOSABIIACh JIMOO B BHJAE HELEICBOTO MCIOJB30BAHUS, JTHOO HE3aKOHHOTO
NPUCBOCHUS TOCYIapCTBEHHBIX CPEICTB, JIMOO OTMBIBAHHS JICHET, WIH K€ B KaKoif-Iubo
UHOMU (hopMe, IPUHUMAs BO BHUMaHHUE TO OOCTOSTEIBCTBO, YTO TAKUE ICHCTBUS «HE CBSI3aHBI
C OCYILIECTBICHHEM TOCYIaPCTBEHHBIX (DYHKUMH, 3aIMIICHHBIX MEXTyHAPOIHBIM 00bIYaeM
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Wramus, kaccallnoHHBIH cyq, pemenue ot 28 utoHst 1985 rona, Rivista di diritto internazionale,

vol. 69, Ne 4 (1986), c. 884 (mpomaka OpPY>KUS U COTPYIHHYECTBO C KKPACHBIMHU OpUTaZaMU» B CBA3U
¢ aKTaMH TeppopusMa); aeno R. v. Mafart and Prieur/Rainbow Warrior, HoBas 3exanaunsi, BEICOKHHA
cyn, Oknen, 22 Hos6ps 1985 rona, International Law Reports, vol. 74, c. 241 (nesHus,
COBEpIICHHBIE (PPAHIY3CKUMU BOCHHOCIY)KAIMHU U COTPYAHHKAMH CIIEIICITYKO [0 MUHHPOBAaHHIO
cynHa «PeitHO0oy Yoppuep», B pe3ysbTare MoApbIBa U HOTOIUIEHHS! KOTOPOTO MOrHOI0 HECKOIBKO
YeJI0BEK M KOTOPbIe ObUTH KBaTH()UIIMPOBAHBI KaK TEPPOPUCTUIECKUE aKTh); neno Former Syrian
Ambassador to the German Democratic Republic, denepansHblil BepXoBHbIA ¢y [ epmanum,
(enepanbHBI KOHCTUTYIHOHHBIH cyn ['epmanuy, pemenue ot 10 urons 1997 rona, ibid., vol. 115,

¢. 595 (meno kacasoch HHOCTPAHHOTO TIOCIA, KOTOPBIH MPEAMOI0KUTEIBHO XPAHH B TIOMEIICHHIX
JIUIIPEICTaBUTENBCTBA OPYXKHE, KOTOPOE MO3/IHEE HCII0Ib30BAJIOCH ISl COBEPILCHUS
TEPPOPUCTHYCCKHX aKTOB); neno Bouterse, R 97/163/12 Sv and R 97/176/12 Sv, Hunepnanmpl,
aneJUIIMOHHEINA ¢yl AMcrepaama, 20 Hos0ps 2000 rona, Netherlands Yearbook of International Law,
vol. 32 (2001), cc. 266—282 (WBITKH, IpeCTYIUICHHUS POTUB YenoBedHocTH); Gaddafi,
aneuroHHbIH cyx [lapmka, pemenne ot 20 okTa0ps 2000 roxa, ¥ KacCallMOHHBIN CY,

pemenne 1414 ot 13 mapra 2001 rona, Revue générale de droit international public, vol. 105 (2001)
(BapHMaHT Ha aHTIHICKOM sI3bIKe CM. International Law Reports, vol. 125, cc. 490 u 508) (mpuka3
B30pBAaTh CAMOJIET, Ha KOTOPOM 1oru6io 170 denoBek, NpH3HAH B KAUECTBE aKTa TEPPOpHU3Ma); 1eJI0
Hissene Habré, anennsumonnsiii cyn dakapa (Ceneran), pemenue ot 4 utons 2000 rona, u
KaccallmoHHbI cyn, pemenne ot 20 mapra 2001 rona, International Law Reports, vol. 125, cc. 571
1 577 (aKTBI IBITOK W TMPECTYIUICHHUS IPOTUB YEIOBEYHOCTH); Ae0 Sharon and Yaron,
ane/uAIMOHHBIHA ¢y Bproccerst, perrenue ot 26 urons 2002 roxa, ibid., vol. 127, ¢. 110 (BoeHHBIE
MIPECTYIUICHHUS, IPECTYIUICHHUS IPOTHB YeJIOBEYHOCTH U TeHOIMA); neno A. c¢. Ministére public de la
Conféderation, benepanbubiii yromosusiit cyn (LLBeitnapus), perrerue ot 25 utons 2012 roga

(cM. cHOCKY 925 BBIIIE) (MBITKK U APYTHE MPECTYIUICHHUS IPOTUB YEIIOBEYHOCTH); Aeso Ne 3

StR 564/19, denepanbuslii cyn ['epmannn, 28 stBaps 2021 roga (cM. cHocKy 925 Boime) (TBITKA Kak
BOCHHOE TPECTYIUICHHUE).

B nene Wei Ye, Hao Wang, Does, A, B, C, D, E, F and others similarly situated v. Jiang Zemin and
Falun Gong Control Office (A.K.A. Office 6/10), anennsuuonnsiii cyn Coenunennsix LItaros,
cenpMoii okpyT, 8 cenTsOps 2004 rona (383 F.3d 620) (B oinuue oT 1€, NIPUBEICHHBIX B

cHocke 947 Bble U CHOCKe 949 HIKe, 3TO €0 pacCMaTPHUBANIOCh TPAXKIAHCKUM CYZIOM).

Border Guards Prosecution, penepansHbIN aneuIMHOHHBIN ¢y [epManuy, peneHue ot 3 HOSIOps
1992 rona (cM. cHOCKY 925 BbIimie) (CMEpTh HEMEIIKOTO FOHOIIH OT PAaHEHHA, TIOyYSHHBIX MIPH
HOIBITKE Mepesie3Th Yyepe3 bepuHCKyIo CTeHy B pe3ylibTare BBICTPEIOB, MPOU3BECHHbBIX
norpannyHukamu ['epmanckoit Jlemokparndeckoit Pecriyonuku); Norbert Schmidt v. The Home
Secretary of the Government of the United Kingdom, The Commissioner of the Metropolitan Police
and David Jones, BepxoBHBIH cyn Mpnanmun, 24 anpenst 1997 roxa (cM. cHOCcKy 925 BbImIe)
(HecTaHapTHBIC 00CTOATENBCTBA 3aIePKAHMUS 3assBUTENISI TOCYAAPCTBEHHBIMU YNHOBHUKAMH); Khurts
Bat v. Investigating Judge of the German Federal Court, aiMAHUCTPaTHBHBII TPHOYHAJ, BEPXOBHBII
cyn Coenunennoro Koponescta, 29 utons 2011 rona (cM. cHOcKy 925 Bblie) (IOXUILEHHUE U
HE3aKOHHOE COMIEPIKAHKE MOJ] CTPaXKkeH ).

United States, District Court, District of Colombia, Letelier v. Republic of Chile, 488 F. Supp. 665
(D.D.C. 1980), p. 673.
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B COOTBETCTBUH C NPHHIHUIIAMH CYBEPEHUTETA U JUIUIOMATHYECKOr0 HIMMYHHTETa» ! 1 4TO
OHH «II0 CBOCH HPHPOJE HE MMEIOT OTHOLICHWS K OCYIIECTBICHUIO CYBCPECHUTETA HIIN
rOCYapCTBEHHBIX MOJHOMOYHI M HE CBs3aHBI C 00ImUM HHTepecom»®2. Cremys Toi ke
JIOTHKE, CyIbl NMPUHUMAIM PEIICHHS O TOM, YTO MMMYHHTET HE PACIpPOCTPaHSICTCS Ha
COBEpIICHHbIE TODKHOCTHBIMH JIMIAMH TOCYIapCTBa ICSHHS, KOTOPBIC TECHO CBSI3aHBI C
9aCTHOMN JAESTECIBHOCTBIO M LEIBI0 KOTOPBIX SIBISICTCS JIUYHOE 00OTAIIeHNE JODKHOCTHOTO
nHna, a He 6aro cyBepeHa’s>.

34) B cBs3u ¢ mpuMepamMH BO3MOXHBIX JESHHUH, COBEPHIICHHBIX B O(HIHATEHOM
KadecTBe, O0COOOTO YIIOMHUHAHMS 3aCIy’)KHMBAaeT IOAXOJ HAIMOHAJBHBIX CYHOB K
NPECTYINICHUAM 10 MEXIyHapOJHOMY NpaBy, B YaCTHOCTH K IbITKaM. Eciam B ogHHX
Clly4asX OHHM CYHTAIM HX JeSHUAMH (IIyCTh HE3aKOHHBIMH U BOIMIOLIIMMHE)®,
COBEpILECHHBIMHU B OpUIMATLHOM KauecTBe, TO B IPYTUX OHH ObLIM KBaTH()UINPOBAHEI KaK
nedcTBuA ultra vires WIM IEWCTBUs, KOTOpbIE HE COOTBETCTBYIOT CaMOMY XapaKTepy
(byHKIU rocyrapctBa’>s, Ha OCHOBaHHH Y€TO UX CJICAYET HCKIIIOUUTh U3 KATeTOPUH ISSTHHH,
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Teodoro Nguema Obiang Mangue et autres, anemuauuoHHbIH cyn [Tapmxa, 13 utons 2013 rona

(cM. cHOCKy 925 BbImIe).

Teodoro Nguema Obiang Mangue et autres, aneIUTAIMOHHBIH cyn [Tapuxka, ceibMasi CeKIus, BTopas
CJICICTBEHHAS Mayara, mpockda 06 oTMeHe, pemieHue oT 16 ampens 2015 rozaa.

United States of America v. Noriega, anennsuuonnsiii cyn CoenuaeHHbIX 1lITatoB, 7 utonsg 1997 roga
(cM. cHOCKY 925 BBIme); Jungquist v. Sheikh Sultan Bin Khalifa al Nahyan, oxpyxHO# cyn
Coenunennsix llItatoB, okpyr Komymobus, pemenue ot 20 cerrsaopst 1996 rona, 94 F. Supp. 312,
International Law Reports, vol. 113, c. 522; Mellerio c. Isabel de Bourbon, anennsiyMoHHbINA Cy/I
IMapwxka, 3 urons 1872 rona, Recueil général des lois et des arréts 1872, c. 293; Seyyid Ali Ben
Hamond, prince Raschid c. Wiercinski, rpaxnanckuii TpubyHan CeHbl, pelieHHe OT 25 U

1916 rona, Revue de droit international privé et de droit pénal international, vol. 15 (1919), c. 505;
Ex roi d’Egypte Farouk c. S.A.R.L. Christian Dior, anennsuaosHsIit cya Ilapuska, peleHne ot

11 anpens 1957 roma, Journal du droit international, vol. 84, Ne 1 (1957), cc. 716-718; Ali Ali Reza v.
Grimpel, anemnsiuuonnblit cyn [Tapika, perenue ot 28 anpenst 1961 rona, Revue générale de droit
international public, vol. 66, Ne 2 (1962), c. 418 (Taxxe BoctipousBomutcs B International Law
Reports, vol. 47, c. 275); Estate of Ferdinand E. Marcos Human Rights Litigation Trajano v. Marcos
and Another, anennsunonusiil cyn CoenuHeHHBIX LlTaToB, neBaTeIil okpyT, 21 okTa0ps 1992 roxa,
978 F 2d 493 (1992), International Law Reports, vol. 103, c. 521; Jimenez v. Aristeguieta et al.,
anemuroHHbIH ¢yl CoenunenHbIx LTaros, mateiit okpyr, 311 F 2d 547 (1962), ibid., vol. 33,

¢. 353; Evgeny Adamov v. Office fédéral de la justice, benepanbhbiii TpubyHan llIBeiiapuu,
pemenne ot 22 nexabps 2005 romga (1A 288/2005) (URL: http://opil.ouplaw.com, International Law
in Domestic Courts [ILDC 339 (CH 2005)]); Republic of the Philippines v. Marcos and Others,
anemuoHHbIH ¢y CoenuaeHHBIX LlITaToB, Bropoii okpyr, 26 Hos0pst 1986 rona, 806 F.2d 344,
International Law Reports, vol. 81, c. 581; Republic of the Philippines v. Marcos and Others (Ne 2),
aneuoHHbIH ¢yl CoenuHeHHBIX LlITaToB, neBatsiit okpyT, 4 utoHs 1987 rona n 1 gexabpst

1988 rona, 862 F.2d 1355, ibid., vol. 81, c. 608; Republic of Haiti and Others v. Duvalier and Others,
[1990] 1 QB 2002 (Coenunennoe Kopoiectso), ibid., vol. 107, c. 491.

JHeno Regina v. Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (Ne 3),
nanara jopaos, CoenuaeHHoe KoponescTso, 24 mapra 1999 roxa, [1999] UKHL 17, [2000]

1 AC 147. Opun numrs nopa [odd mocuuran, 9to peds HAET O COBEPIICHHBIX B O(HINAIEHOM
Ka4yecTBe JESHUSX, Ha KOTOPBIe pacipocTpansercs ummyHuTeT. [1o MHeHH0 topaa bpayna-
VYHIKMHCOHA M Jopaa XaTToHa, NMbITKa He MOIJIa ObITh OTHECEHA K «TOCYAapCTBEHHON (ByHKIIMN WIIH
«TpaBUTENbCTBEHHOW QyHKIHMY. Hanpotus, nopn ['odd, mporonocosapmmii mpoTHB NpUroBopa,
HpHIIET K BEIBOJY O TOM, YTO PEyb LI O «BIACTHOH (yHKIUM». B aHAaIOrHYHOM CMbICTE
BBICKA3aJIKCh JIopa Xoyr Kpeiirxen («IpecTymHoe [esiHrie, HO COBEPIIEHHOE TIPABUTEILCTBOMY ),
nopa Ceswsutb HeromurelT (KOTOpPBIA rOBOpUIT 00 «O()UIHATBHO MPAKTUKYEMBIX ITBITKAX) ), JIOP.]
Musiiet («aKThl TOCYIaPCTBEHHO BIACTH U OQUIHATBHBIE IeHCTBHs») U opa Ouinurc
(«mpecTynHbIe U opUIHATBHBIE AeicTBU» ). CM. Takxke nena Jones v. Saudi Arabia, nanara nopios
(Coenunennoe Koposesctso), 14 utons 2006 roga (cHocka 925 Beiue) u FF v. Director of Public
Prosecutions (neno Prince Nasser), BBICOKUI CyIl, OTJeJIEHUE KOPOIEBCKOM CKaMbU, OKPY>KHOH CyII,
pemtenue ot 7 okTa6pst 2014 roma, [2014] EWHC 3419 (Admin.). Cu. Taxke memo Ne 3 StR 564/19,
(benepanbHbiil cyn ['epmannu, 28 staBaps 2021 roga (cHocka 925 BhImIe).

Pinochet, benprus, cyn nepsoii uHCTaHIUK bproccens, pemenne ot 6 HOIOps 1998 roxa,
International Law Reports, vol. 119, c. 345; Bouterse, Hunepnanapl, aneyuIsIMHOHHBIN CY]T
Awmcrepaama, 20 Host6pst 2000 roza (cM. cHocky 947 Bhitue); Prefecture of Voiotia v. Federal Republic
of Germany, cyn nepBoii uncranimu Jlesaguu (I'peuus), pemenne ot 30 okrsiops 1997 rona
(American Journal of International Law, vol. 92, Ne 4 (1998), c. 765).
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OTIpEJeTICHHBIX B 3TOM ITyHKTE. KpoMe Toro, cienyer oOpaTuTh BHUMaHHE HA TOT (DakT, 9TO
9TOT OCOOBIH MOAXOJ K MPECTYIUICHUSAM IO MEXIYHApOAHOMY TIpaBy HNPUMEHSUICS Kak B
ClTy4asix, KOTJja HallMOHAJIBHBIC Cy[bl NPU3HABAIN HAMYNEe UMMYHHTETa, TaK M CIydasx,
KOTZIa OHH OTKAa3bIBAJINCh 3TO JIENATh.

35) B mo6oM cirydae ciemyer IMETh B BUILY, YTO OIPEACIICHNE «ICSTHNS, COBEPIICHHOTO
B OpHUIHATEHOM KauecTBe» B MYHKTE b) MPOEKTa CTaThbH 2 OTHOCUTCA K OTIMYHTEIEHBIM
3JIEMEHTaM 3TOH KaTeTOPHH JSSTHUH U HE MPEeApeIIaeT BOIPOca O Ipeeiax U HCKITIOYCHUSIX
13 UIMMYHHUTETA, KOTOPBIA PACCMOTPEH B IPOEKTE CTaThH 7.

Yacrtb BTOpPasi
HmmyHuTeT ratione personae

KommenTapuii

1) XOTS UMMYHHUTET IOJDKHOCTHBIX JIML[ TOCYAApCTBAa OT MHOCTPAHHOM YIrOJOBHOM
IOPUCAUKIUY SBIISETCS €IMHOM MPaBOBOM KaTEropuel, 3TO HE MCKIIOYAeT BO3MOKHOCTH
MIPOBEICHUS Pa3IUIUi MEKAY Pa3IMIHBIMH KaTETOPHAMH JOJDKHOCTHBIX JINI] TOCYAAapCTBa,
B YAaCTHOCTH B CBSI3U C Pa3IMYHBIM ITOJIOXKEHHEM, KOTOPOE OHM 3aHHMAIOT B TOCYAapCTBE,
U pa3IngHBIMH (YHKIUSIMH, KOTOPBIE OHU BBHITOIHAIOT. KoMucens npuHsiia BO BHUMaHHE
3TN 0OCTOATENHCTBA C IENBIO ONPEIEIICHHS IBYX Pa3IMUHBIX IPABOBBIX PEXHUMOB, KOTOPBIE
paccMaTpuBalOTCS BO BTOPOM M TpPEThEH YaCTSAX INPOEKTOB cTaTeil MO 3arojIoBKaMu
«MImmyn#uTeT ratione personae» u «VMIMMyHHTET ratione materiae».

2) Bropas d9acte mpoekTa cTaTelf IOCBSIICHA HMMMYHHTETYy ratione personae
JOJDKHOCTHBIX JIMII TOCYJapcTBa OT HWHOCTPAaHHOM YTONOBHOW IOPUCOUKINH U
YCTaHaBIMBACT HOPMATHBHBIC HJIEMEHTHI, OIPEISIISIOINE IPABOBOM PEXUM, TPUMEHUMBIH
K 3TOMY BHAYy HMMYHHTETA. JTa 9acTh COCTOMT U3 JABYX NPOeKTOB crareil. [IpoekT crarbu 3
KacaeTcsi CyOBEKTHBHOTO 3JIEMEHTa HMMYHHTETa ratione personae (ZOJDKHOCTHBIC JIHIA
TOCYAapcTBa, MONB3YIONINECs] IMMYHHTETOM), & CTaThsl 4 — MaTepHAIbHOTO (ICHCTBHSA, HA
KOTOpBIE PAcIpPOCTPAHSAECTCSI IMMYHHUTET) U BPEMEHHOTO (IEpHOJ ACHCTBUS MMMYHHUTETA)
9JIeMeHTOB. sl TpaBWIBHOTO IOHUMAaHHMA MPaBOBOTO pEXHMa, INPHUMEHHMOTO K
NMMYHHUTETY ratione personae, 00a mpoexTa crareil HeOOXOAUMO YNTATh BMECTE.

3) B mnynkre 3 mnpoekta crathu 4 jganee ONpENENsSeTcs B3aMMOCBSI3b MEXKIY
MMMYHHTETOM OT IOPHUCAMKIMH ratione personae ¥ UMMYHHUTETOM OT IOPHUCIUKIIMM ratione
materiae, NMPUMEHUMBIM K TJlaBaM TOCYAapcTB, IJaBaM IIPaBUTEIbCTB W MHHHCTpaM
WHOCTPAHHBIX JIEJI TI0CIIe OKOHYAHMS CPOKa MX MOJTHOMOYHH.

Cratbs 3
JInna, noab3yommecss MMMYHUTETOM ratione personae

I'maBBl rocymapcTB, TJIaBBI MPaBUTEIBCTB W MHUHUCTPHl HHOCTPAHHBIX JEIT
MOJB3YIOTCS. MUMMYHHTETOM ratione personae OT OCYIICCTBICHUS HWHOCTPaHHOM
YTOJIOBHOH FOPUCIUKIINH.

KommenTtapuii

1) B IMPOCKTC CTATbU 3 NEPEHUCAOTCA  JOJDKHOCTHBIC JIMIa TocyaapcCTBa,
MOJIBL3YIOHNECST NMMYHUTETOM OT HHOCT‘paHHOfI yFOHOBHOﬁ FOPUCAUKIIUN ratione personac,
a UMCHHO: I'JIaBa roCyAapCTBa, rjiaBa NpaBUTCJIbCTBA U MUHUCTP MHOCTPAHHBIX JICJI. HpOCKT
CTaTbU OI'PAHUYMUBACTCS OIPCJACIICHUCM JIMI], HAa KOTOPLIX PACIPOCTPAHACTCA UMMYHHUTCT
9TOT'0 TUIla, HC pACKpbIBasA €0 MaTCPUAJILHOT'O COACPIKAHM.

2) Komuccus CUHTACT, YTO €CThb ABC HNPUYWHBI JJId MPU3HAHUSA UMMYHUTCTA ratione
personac 3a riiaBaMu rocy1apCTs, rjiaBaMu IpaBUTCIbCTB U MUHUCTPAMU HHOCTPAHHBIX JCJI:
MMpeACTaBUTCIIbCKAd U (byHKIII/IOHaJ'[BHaH. BO-HCpBI)IX, B COOTBETCTBUM C HOpPMaMHu
MCKAYHApOAHOI'O IMpaBa JvLa, 3aHAMAONIME OSTU TPpU JOJDKHOCTHU, MPEACTABIIAIOT
rocyaapCcTtBo B €ro MeEKAYHApPOJAHLIX OTHOIICHUAX IIPOCTO B CHITY cBoeH JOJDKHOCTH,
HEMOCPCACTBCHHO U 0e3 HCO6XOHI/IMOCTI/I B IPE€AOCTABJICHUN UM KOHKPCTHBIX MOJTHOMOYHH
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CO CTOpPOHBI TrocyaapctBa’®. Bo-BTOpbIX, OHH JO/DKHBI OBITH B  COCTOSHHUH
OCCIPENATCTBEHHO  BBIMOJHATE CBOM  (QyHKIMH™’. HeBaxkHo, SBISIOTCA JIH OTH
JIOJDKHOCTHBIE JIMIAa TPpakIaHAMH TOCYZapCTBa, B KOTOPOM OHHM 3aHMMAOT JOJIKHOCTH
TJIaBBI TOCYAapCTBa, TJIaBhI IIPABUTENIHLCTBA WITH MUHHCTPA HHOCTPAHHBIX JeT.

3) YTBepxIeHUE, YTO TJIABBI TOCYAapCTB MOJB3YIOTCS IMMYHHTETOM ratione personae,
HE BBI3BIBAET CIIOPOB BBUY MPU3HAHHS HAIMYNS HOPM MEXKTYHApOJHOTO OOBIYHOTO TIPaBa,
ycTaHaBIMBalOmMuX ero. Kpome Toro, pasnudHble KOHBEHIIMH COJEP)KAT HOPMBI, MPSIMO
YKa3bIBAIONINE Ha IOPUCOUKIMOHHBIH HMMMYHHTET IJIaBBl TocynapcTBa. B 3Toil cBsi3m
clemyeT OTMETUTh MyHKT | crarbm 21 KOHBEHIMM O CHIEIUANbHBIX MUCCHAX, B KOTOPOM
IpSMO TIPU3HAETCS,, YTO IJIaBa TOCYJapCTBa, BO3IVIABIAIONINN CHEIUAIBHYIO MHCCHIO,
MOJB3YyeTCs,, MOMHMO HWMMYHHTETOB, TPH3HAaHHBIX B YyKazaHHOW KoHBeHIuw,
NMMYHHTETaMH, KOTOPbIE NPU3HAIOTCS MEKAYHAPOAHBIM IIPABOM 3a TJIaBOH TOCYNapCTBa,
MOCETAONINM APYro€ FOCYAapCTBO C OGHINAIBHBIM BU3UTOM. AHAJIOTHYHBIM 00pa3oM B
nyHkTe 1 cratbu 50 KoHBEHIMM O MPEACTaBUTEILCTBE FOCYIApPCTB B UX OTHOLIEHMSAX C
MEXIyHapOAHBIMH OPTaHM3AIMSIMH YHHBEPCAJBHOTO XapaKTepa YIOMUHAIOTCS ApYTHe
«MMMYHHTETHI, KOTOPBIE NIPU3HAIOTCS. MEXIYHAPOIAHBIM IIPABOM 3a ITIaBaAMHU T'OCYAAPCTBY.
CxonmHbIM 00pa3oM, XOTd W B MHOM IutaHe, KonBenmust Opranuzannu OOBbETMHEHHBIX
Hanuit o 1opuCIUKIIMOHHBIX UMMYHHTETAX TOCYAAPCTB M MX COOCTBEHHOCTH COJEPXKHT B
3aIIMTUTENILHON OTrOBOPKE B ITYHKTE 2 CTaThW 3 NPsIMOE YHNOMHHaHHWE HMMYHHUTETOB,
MIPEOCTaBIISIEMbIX B COOTBETCTBUH C MEXIYHAPOIAHBIM IIPABOM IJIaBaM IOCyJapCTB.

4) VIMMyHHTET I7IaBBI TOCYAapCTBa OT MHOCTPAHHOM YTOJIOBHOW IOPHCAMKIMH TaKXkKe
NIpU3HAETCST B CyNeOHOM IpaKkTHKE KaK HAa MEXIyHAPOAHOM, TaK M Ha HAIIMOHAIBHOM
ypoBHsix. Tak, MexnyHaponusiii Cyn Npu3Hal HMMYHHTET TJIaBbl TOCYAapcTBa OT
WHOCTPAHHOH YTOJIOBHOW IOPHCAMKLHMH B peIIeHHsAX 1o aenam OO opdepe ma apecm om
11 anpens 2000 200a°® u O HekOmMOpbIX 60NPOCAX, KACAIOWUXCS NPABOGOL NOMOUWU NO
yeonognvim Oeaam®. Cieayer MOT4epKHYTh, YTO HAIIMOHAJIbHAS CyIeOHast IPAKTHKA, XOTs
U OTpaHHYCHA B KOJIWYECTBEHHOM AaCIIEKTE, ITOCTOSHHA B IPU3HAHUH TOTO, YTO TJIABBI
TOCYZAApCTB IOJIB3YIOTCS UIMMYHHUTETOM OT MHOCTPAHHOM YTOJOBHOM IOPHUCIUKINM ratione
personae, Oyab TO B paMKax IPOIECCOB, MPEAMET KOTOPHIX COCTAaBISIET NMMYHHTET TJIABBI
rocyaapcTBa, OyZb TO B paMKax apryMEHTAallWW, cIeoys KOTOpOW yKa3aHHbBIE CyJIbI
TIPUXOJIMIIH K BHIBOAY O HAJIMYUH WIIM OTCYTCTBUH MIMMYHHUTETA OT YTOJIOBHOI IOPUCIUKIMN
B CPaBHEHHH C IPYTHUMH JOJDKHOCTHBIMH JIML[AMH TocyaapcTBa’®.

956

957

959

960

MexayHapoausiii Cyt 3aKIIFOUNI, YTO «B MEXK/IyHAPOIHOM IIpaBe MPOYHO YKOPEHUIACH Ta HOPMA,
YTO IVIaBa rocyIapcTBa, IIaBa MPAaBUTEIbCTBA H MUHUCTDP MHOCTPAHHBIX J€J CYUTAIOTCS
NPEICTABUTEIIMH TOCYAapCTBa JIMIIb B CUITY OCYIIECTBICHHS UMH CBOUX QyHKIMi (Armed
activities on the Territory of the Congo (New Application: 2002) (Democratic Republic of the Congo
v. Rwanda), Jurisdiction and admissibility, Judgment, I.C.J. Reports 2006, p. 6, at p. 27, para. 46).
Cwm. neno Arrest Warrant of 11 April 2000 (cHocka 899 Bbiie), cc. 21 u 22, . 53 u 54, tne
MexnayHapoausiii Cyr, B 4aCTHOCTH, Pa3bsCHSET 3TOT BTOPOI SJIEMEHT B CBS3U C MUHHUCTPOM
HMHOCTPaHHBIX JIETI.

Arrest Warrant of 11 April 2000 (cm. cHOCKy 899 BpIIIe), cc. 20 m 21, m. 51.

Certain Questions of Mutual Assistance in Criminal Matters (cM. cHOCKy 925 BbImIe), cc. 236 u 237,
m. 170.

HaronanbHbIe Cybl HEOMHOKPATHO MPU3HABAIN IOPUCIUKIIMOHHBIH KMMYHHUTET TIIaBbI TOCYAapCTBa
OT MHOCTPAHHO# yroJIOBHO# IOPUCIMKIMY ratione personae Kak OCHOBaHHE CBOETO PEIICHUs 110
CYILIECTBY JieJIa, IPUXOS K 3aKITIOYCHHIO O HEBO3MOXKHOCTH MPHBIICYCHHUS K YTOIOBHOMN
OTBETCTBEHHOCTH JICICTBYIOLIETO IIaBbI rocyaapcTBa. B a1oit cBsi3u cM. neno Honecker,
(benepanpHbIi BEepXOBHBIIT Cyj1, BTopas yrojoBHas komterus (Peneparupnas PecriyOnika ['epmanns),
nocranoBneHue oT 14 nexadpst 1984 roma (Ne 2 ARs 252/84), Bocipoussoautcs B International Law
Reports, vol. 80, cc. 365—366; Rey de Marruecos, Hatmonanenas cyne6nas komwterus (Mcnanus),
JIeIo yroioBHOU manatsl, 23 nekabps 1998 rona; Gaddafi, kaccallnOHHBIH Cya1, YrOJOBHAs MajaTa
(®panmms), 13 mapra 2001 roma (cM. cHocKy 947 Boie); Fidel Castro, HannonansHast cyneOHast
xosuterus (Mcnanms), penieHne ieHyMa yroJoBHoi nanarel, 13 nekadps 2007 roga (HaunonaneHas
cyaeOHast KOJUIET sl yKe BBICKa3alach B TOM )K€ CMbICIIE B OTHOLICHUH JABYX JIPYTHX A€, HOIaHHBIX
npotuB @unenst Kactpo B 1998 n 2005 ronax); u Paul Kagame, HanmonansHasi cyneOHast KOJUIETHs,
cnencrBennslit cyn Ne 4 (Mcnanus), petuenue ot 6 ¢epans 2008 roga. Kpome toro, B pamkax
YTOJIOBHOTO TIpoIiecca, HO JIMIIb B KauecTBe obiter dicta pasnuyHble cyneOHbIe OpraHbl B psije
Clly4aeB MMPU3HABAJIM B O0IEM [U1aHe HIMMYHHTET ratione personae OT HHOCTPaHHOH YTOJIOBHON
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5) Komuccus cunraer, 4T0 MIMMYHHUTET TJIaBbl TOCYAapCcTBa OT UHOCTPAHHOU yTOJIOBHOM
IOPUCOUKITNH ratione personae NPH3HAETCS HCKIIOYUTEIHHO 3a JHIAMH, IEHCTBHTEIHHO
3aHUMAIOIIUMH YKa3aHHYIO TOJDKHOCTB, TIPH ATOM JUIS IIeTH HACTOSIINX MPOEKTOB CTaTeH
6e3pa3InyHO, Kak IMEHHO T7IaBa TOCYJapCTBa Ha3hIBACTCS B KAXKIOM rOCyIapCTBE, Ha KAKOM
OCHOBAaHHHU NPHOOpETaeTCs] MOJOKEHHE TIIAaBBI TOCyapcTBa (B KauecTBE CyBepeHa HIIH B
MHOM KadecTBE), a TakXkKe SABISACTCS JH JaHHAas [OJDKHOCTh CIUHONHYHON —HITH
KOJUIETHabHOR !

6) [Ipm3HaHNE IMMYHHTETA ratione personae 3a IJIaBOH MPAaBUTEIBCTBA U MUHHCTPOM
MHOCTPAHHBIX JIeN SBIAETCS CICACTBHEM TOTO, YTO B CHJIY MEXIYyHapOIHOIO IpaBa UX
(GYHKIMH TPEeNCTaBUTENBCTBA TOCYAAPCTB CTANU NPU3HABATHCS MOXOXKMMH Ha (QYHKIHA
IJIaBBl TOCYJapcTBa. B KadecTBe mpuMepa MOXKHO COCIAThCs HA NPHU3HAHUE HMOJHOMOYHMH
IJIaBBl TOCYApCTBa, IJIaBBl MPABHUTENBCTBA M MHUHUCTPA MHOCTPAHHBIX JIeN B IIPOLECCE
3aKJIFOYCHUS JOTOBOPOB®®?, a Tak)Ke Ha ypaBHUBAHUE THX TpeX (QUTYp B OTHOUICHHH HX

961
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IOPUCAUKIHIHK. B 3THX ciy4asx BHYTPUIOCYAapCTBEHHBIH Cy/l B KOHKPETHOM ILIAaHE HE IPU3HaBaI
MMMYHHUTETA [TIaBbl TOCYAAPCTBA JIHOO MOTOMY, YTO COOTBETCTBYIOIIEE JIUIIO B CBS3U C HCTCYCHUEM
CpOKa ero MaHjaTa IepecTano ObITh JeHCTBYIONINM IIaBOH TOCYAapcTBa, IHO0 MOTOMY, YTO TaKoe
JIUIIO HE SIBISUTOCH M HUKOTNIA He ObLIOo TIaBoi rocymapceta. CM. Pinochet (pock0a o BbIaue),
HarnmonasbHas cyneOHas komuierus, cieactBeHHsiid cyn Ne 5 (Mcnanus), obpaiieHue ¢ mpocb0oi o
BbInade ot 3 HosA0pa 1998 rona; Regina v. Bartle and the Commissioner of Police for the Metropolis
and Others — Ex Parte Pinochet, nanara nopnos (Coennaernnoe KoponeBcTBo), pemenue ot

24 mapta 1999 rona (cHocka 925 Brime); H.S.A. et al. v. S.A. et al. (mpuBnedeHnE K OTBETCTBEHHOCTH
Apwons [lapona, Amoca SlpoHa u 1ip.), kaccarronnsiid cyy (benmbrus), pemienue ot 12 denpans
2003 rona (P-02-1139) BocnipousseneHo B International Legal Materials, vol. 42, Ne 3 (2003),

cc. 596—-605; Scilingo, HanmoHanbHas cyneOHast KOJUIETHs, YTOJIOBHAS T1ajlaTa, TPEThE OTACICHUC
(Ucnanus), pemenne ot 27 urons 2003 roxa; Association Fédération nationale des victimes
d’accidents collectifs; Association des familles des victimes du Joola, kaccallmOHHBIN CyJI, ajaTa 1mo
yronoBHbeM nenaM (Opanmus), 19 sasaps 2010 roxa (cHocka 925 Beiue); Khurts Bat v. Investigating
Judge of the German Federal Court, anMAHUCTpaTHBHBII TpHOyHa, BepXoBHEIH cyy (CoenvHeHHO
KopomnesctBo), 29 utons 2011 rona (cHocka 925 Beiie); u A. ¢. Ministére public de la Conféderation,
(denepanbHbiil yronosublit cyn (ILBeiitapus), 25 uromns 2012 roga (cHocka 925 Beimie). Cnenyet
MOYEPKHYTh, YTO BHYTPUTOCYIapPCTBEHHBIE CY/bl HUKOT/IA HE 3asBIISUIM, YTO IVIaBa FOCY/apCTBa He
00J1a1aeT UMMYHUTETOM OT YTOJIOBHOH FOPHCIIUKIIMH U YTO MOCIEAHSIS SBISETCS IOPUCIUKIMCH
ratione personae. C Ipyroi CTOPOHBI, CIIEAYET HMETh B BUJLY, YTO MPH3HAHHE IOPUCAUKIMOHHOTO
HMMYHHTETa ratione personae Ij1aB rocyAapCcTB UMEET IIOCTOSHHBIIN XapakTep B rPakaaHCKOM
FOPUCMKIINH, TIE UMeeTCs OoIbIe cyneOHbIX pemennii. Hanpumep, cM. neno Rukmini S. Kline et al.
v. Yasuyuki Kaneko et al., Bepxobiii cyn mrrara Heio-Hopk, 31 oxrsopst 1988 roma (535 N.Y.S.2d
1258) (141 Misc.2d 787); Mobutu v. SA Cotoni, Tpaxxganckuii cyq bproccens, pemeHue ot

29 nexabps 1988 rona; Ferdinand et Imelda Marcos c. Office fédéral de la police, hbenepanbHsIii cyn
(ILIsettnapust), pemenne ot 2 HosOpst 1989 roma (ATF 115 Ib 496), qacTuaHO BOCTIPOM3BEIEHO B
Revue suisse de droit international et de droit européen (1991), cc. 534-537 (anrmuiickas Bepcus B
International Law Reports, vol. 102, c. 198); Lafontant v. Aristide, okpyxHoii cyn Boctounoro
oxpyra Heto-Mopka (Coenunennsie Lltarsr), pernenue ot 27 supaps 1994 roxa , 844 F. Supp. 128;
W. v. Prince of Liechtenstein, BepxoBHbI cyn (ABcTpus), pemenue ot 14 ¢pespamns 2001 roga

(7 Ob 316/00x); Tachiona v. Mugabe (“Tachiona I”), oxpyxuoii cyn Heio-Mopka (Coeniiensbie
Llrarer), pemenne ot 30 okrsa0ps 2001 roma (169 F.Succ.2d 259); Fotso v. Republic of Cameroon,
okpyxHoii cyn mrara Operon (Coenunennsie LlItarsr), mocranosnenue ot 22 despainst 2013 roxa
(6:12CV 1415-TC).

J[100OTIBITHO OTMETUTH B 3TOH CBS3M MOJIOKEHUE BEHCKO# KOHBEHIIMU O MPEICTABUTEIbCTBE
rOCYJapCTB B MX OTHOLICHHUSX C MEXKIyHApPOJHBIMU OPTaHU3alMsIMU YHHBEPCAIBHOTO XapakTepa

(ct. 50, m. 1) 1 KonBeHImH 0 crienuanbHBIX MUCCHX (CT. 21, 1. 1), KOTOpBIE MPU3HAOT KOHIICTIIIHIO
KOJUIETHAJIBHOTO OpraHa, BBITOJIHSIONMIEro (yHKINH TIaBbl rocyaapcrsa. Hanporus, Komuccus ue
coYJIa 11eJIeco00pa3HBIM BKIIIOUATh CCHUTKY Ha 3Ty KaTerOpHIO B IPOEKTHI CTATeH 0 MPeay ek ICHUH
" HaKa3aHUuHU l'lpeCTyl'lJ'[eHI/If/i IPOTUB JUIIOMAaTUYECKUX ar€HTOB U IlpyFI/IX JIinn, l'lO.]'lb3yl'OIJ.U/lXCﬂ
MEeXIyHapoaHo# 3amutoi (Edcecoonux... 1972, 1. 11, noxyment A/8710/Rev.1, cc. 312-313,
KOMMEHTapHii K IIPOEKTy CTaTh 1, 1. 2)), ¥ M03TOMY OHa He Obl1a B HTore yureHa B KoHBeHINH O
NPEIOTBPAIICHUH 1 HaKa3aHUH MPECTYIUICHHI MPOTHB JINII, IOJIB3YFOIIUXCS MEXTyHAPOIHON
3aIUTOM, B TOM YHCIIC AUIIIOMATHYECKUX areHTOB.

BeHckasi KOHBEHIHs O TIPaBe MeXTIyHapOIHbBIX 10roBopoB (Bena, 23 mas 1969 roaa), United Nations,
Treaty Series, vol. 1155, Ne 18232, c. 331, ct. 7, 1. 2 a). B cXomHOM CMBbICIIE BBIpA3UIICS
Mexnynaponusiii Cyn B CBS31 ¢ BO3MOXKHOCTBIO IVIaBbl TOCYAAPCTBA, INIABbI IIPAaBUTEIBCTBA U
MHHHCTPa HHOCTPAHHBIX /eI yCTaHABIHBATh 0053aTeIbCTBO rOCYIapCTBa Ha OCHOBE OIHOCTOPOHHUX
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MEXIYHapOIHOH 3aliUTE’® WM B IUIAHE HMX PONM MEXKIYHAPOIHBIX IpEACTaBHTENCH
rocynapctBa’. VIMMyHHTET TJaB IPAaBUTENBCTB M MHHHCTPOB HHOCTPAHHBIX Jell
ynoMmuHaercss B KOHBEHIIMM O CHENHMalNbHBIX MHCCHAX, BEHCKONW KOHBEHIMH O
MIPEACTABUTENHCTBE TOCYAAPCTB B MX OTHOLICHHUSX C MEXIYHApOIHBIMH OpPTaHH3ALUSIMA
YHHUBEpCAJIBFHOTO Xapakrepa H, KocBeHHO, B KomBeHmmum Oprarm3annu OObeIMHEHHBIX
Hamuii 0 rOpHCAMKIMOHHBIX MMMYHHTETaX TOCYHApCTB M UX cOOCTBEeHHOCTH’®. 3mech
0COOCHHO MOKa3aTeIbHO YIOMHWHAHWE MHUHHCTpa WHOCTPaHHBIX 1end B KoHBeHImm o
NPeAyNpeXACHUN W  HaKa3aHUW TPECTYIUICHWH IPOTHB  JIUI, IIOJb3YIOMIHXCS
MEXIyHapOAHON 3aIIMTOH, BKIOYAs IUIUIOMAaTHYECKHX AareHTOB, IOCKOJBKY B CBOEM
MpoeKTe craTeil no 3Toi Teme Komuccus pemmia He BKIOYAaTh YICHOB IIPABUTEILCTBA B
MepeyueHb JINL, MOJIb3YIOIUXCS MEXKIYHAPOIHOW 3amuToit’®, U TeM He MeHee MHHHUCTD
WHOCTPAHHBIX JIEJ] ObUI, B KOHEYHOM CYETE, BKIIFOUCH B 3TOT IepeducHb B TekcTe KoHBeHINH,
OKOHYATEIbHO IPUHATOM TOCyJapCTBAMH.

7) Bce ykazaHHBIE BBIIIE MPUMEPHl — pPE3yNbTaT Npensiaymiei padorsr Kommccnm,
KOTOpasl TaKMM 00pa3oM MpHHsUIa BO BHUMAaHHE IO Pa3HbIM IOBOJAM IIPOOIEMy MHPSMO
BBIPaKEHHOTO MJIM HHOTO YIIOMHHAHUSA I'IaB TOCYJapCTB, I1aB MIPABUTENBCTB U MUHHUCTPOB
WHOCTPAHHBIX JIE]l B MEXKTyHapOIHO-TIPAaBOBBIX aKTax. B 3Toil cBA3M OBLIIO OTMEUEHO, UTO
IJlaBa TOCYJIapcTBa KOHKPETHO yNOMHHaeTcs B cTartbe 3 KouBeHmum Opranuzanun
OObenuHeHHBIX Hammii 0 IOpHUCOWKOMOHHBIX HMMMYHHTETax TOCYJapcTB M HX
COOCTBEHHOCTH, TOTJa KakK IIPSAMOE YINOMHHAaHHE TJaBbl IPAaBUTENbCTBA W MHHHCTpA
WHOCTPAHHBIX JIeNI B Heil oTCyTCTBYeT. OIHAKO M3 MPUBEICHHBIX BBIIIEC IPUMEPOB HEINb3S
chenath BBIBOJ, 4TO KoMumccnsi [ODKHA TakXe IO-pa3HOMY OTHOCHUTBCS K TIJIaBaM
TOCYAapcTB, TJaBaM IIPAaBUTEIBbCTB WJIM MHUHHCTPAM HHOCTPAHHBIX 1€l B HACTOSIIUX
MIPOEKTaxX CTaTei; emle MEHbIIE OCHOBAaHMI CUUTATh, YTO IJ1aBa IIPABUTEIBECTBA U MUHHCTP
WHOCTPAHHBIX JIENl JOJDKHBI OBITh MCKIIOYEHBI M3 IPOEKTa CTaThH 3. 31ech HEOOXOIuMO
NIPUHSTH BO BHUMAaHNE HECKOJBKO JIEMEHTOB. BO-NIepBBIX, B HACTOSIIIMX MPOEKTAX CTAaTeH
peub HIET UCKIIOYHUTENHHO 00 MMMYHHTETE T'OCYAApPCTBEHHBIX NOJDKHOCTHBIX JIMI[ OT
MHOCTPAHHOH YTOJIOBHOW IOPHUCIOVKINH, B TO BpeMs Kak B KOHBEHIMHM O crienManbHBIX
MHCCHSX M BEHCKOW KOHBEHIMH O NPEICTaBUTEIBCTBE TOCYAAPCTB B MX OTHOLICHHSX C
MEXIyHApOAHBIMH OpraHM3allMsIMH YHHBEPCAIBHOTO XapaKTepa TOBOPHTCI 000 Bcex
UMMYHHTETaX, KOTOPBIMH MOTYT ITOJIb30BaThCS TJIaBbl TOCYAAPCTB, TIIaBbI MIPABUTEIHCTB 1
MHUHHCTPBl HWHOCTpaHHBIX naes. Bo-Bropeix, KonBenmmst Opranmzammm OObeIMHEHHBIX
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neitctuii (Armed activities on the Territory of the Congo (New Application: 2002) (cM. cHOCKy 956
BhIIIE), p. 27, para. 46).

KoHBEHIUS 0 IPEOTBPAIICHHN U HAKA3aHUH NPECTYIUICHUH POTHB JIMLI, TTOJIB3YIOLINXCS
MEXXIyHApOIHON 3aIUTOM, B TOM YKCIIe TUIUIOMAaTHIECKUX areHToB, cT. 1, m. 1 a).

AHaJIOTMYHBIC TOJIOKEHHS 3aKpeTieHb B KOHBEHINH O CTIenHaIbHBIX MUCCHSIX, CT. 21, n Benckoit
KOHBEHIIMH O MPEICTaBUTEIbCTBE TOCYIAPCTB B UX OTHOIICHUSIX C MEXIYHAPOIHBIMH
OpraHu3alMsAIMH YHUBEPCAIBHOTO Xapakrepa, cT. 50.

Tak, B KoHBeHIINH O crielaIbHBIX MUCCHSIX B CTaThe 21 TOBOPUTCS Kak O IVIaBe TOCYIapcTBa, TaK U O
IVIaBe MPABUTENILCTBA U MHHUCTPE HHOCTPAHHBIX JIEJI, XOTS TaKHEe YIIOMUHAHUS COIEPIKATCS B Pa3HBIX
MyHKTax (B MMyHKTE | TOBOPHUTCS O IVIaBe roCcy1apcTBa, B TO BpEMs KaK B MyHKTE 2 TOBOPHUTCS O ITIaBe
MPaBUTENbCTBA, MUHUCTPE HHOCTPAHHBIX JIeJ M APYTHX JIMLAX BBICOKOTO paHra). Takas jxe MoZIenb
HCTIOJIb30BaHa B BeHCKOIT KOHBEHIIMY O MPECTaBUTEIbCTBE FOCYJaPCTB B MX OTHOIICHUSIX C
MEXAYHAPOAHBIMU OpTaHU3allUAMHN YHUBEPCAJIBHOT'O XapaKTepa, II€ TaKXKE TOBOPUTCA 00 3THX K€E
JOJDKHOCTHBIX JIMIAX B Pa3HbIX IIYHKTaX. B otnuume ot 9TOro, B KOHBBHLH/II/I OpFaHI/ISaLU/Il/I
O6beanHeHHbIX Haluii 0 'OpHCIUKIMOHHBIX IMMYHHTETaX FOCYapCTB M HX COOCTBEHHOCTH C/IeNaH
BBIOOD B I0JIB3y YIIOMHHAHUS €0 NOmine TOJIbKO IIaBbl rocyaapeTna (CT. 3, 1. 2), a Be Apyrue
KaTeropyy JODKHOCTHBIX JIMIL IOJDKHBI CYMTATHCS OXBATBIBAEMBIMH KOHIICTIIMEH «IIPEICTaBUTENIeH
roCyZiapcTBay», 0 KOTOPO# UIeT pedb B CT. 2, 11. 1 b) iv). CM. myHKTHI 6) 1 7) KOMMEHTapHs K CTaTbe 3
HPOEKTOB CTaTeil 0 IOPUCAUKIIMOHHBIX IMMYHUTETAaX FOCYIAPCTB M UX COOCTBEHHOCTH, Ediceco0HuK. .
1991, 7. 11 (yactpb BTOpAs), c. 22.

Eocecoonux... 1972, 1. 11, mokyment A/8710/Rev.1, c. 386, myHKT 3) KOMMEHTapHs K cTaThe 1.
Crienyer oT™MeTUTB, 4To KoMuccus pernmia He BKIF0YaTh YKa3aHHYIO CChUIKY, TOCKOJBKY OHA HE
MOJKET OBITh OCHOBaHa Ha KaKOW-TMO0 «OOLIENPU3HAHHON HOPME MEXIYyHAPOIHOTO TIPaBay, OAHAKO
npusHalia, YTO «KHECOMHEHHO, YJICH MMPABUTEIILCTBA UMEET IIPABO HA CIIEUAJIBHYIO 3allIUTYy B TEX
ClIydasax, Korjia OH HaXOAUTCs B MHOCTPAHHOM IroCyJapCTBE B KaUECTBE O(bI/IL(I/IaJ'IbHOFO JIMLIA» .

DTO NpU3HAHUE COJCPIKUTCS B aHIIIMHCKOM, (DPAHILy3CKOM M PYyCCKOM TEKCTE KOMMEHTAPHsI, XOTI

U OTCYTCTBYET B €r0 HCIIAHCKOH BEPCUH).
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Hamuii 0 IOPHCIVKIMOHHBIX MMMYHHTETaX TOCYJapcTB M HUX COOCTBEHHOCTH KacaeTcs
UMMYHHTETa TOCYIapCTBa, 8 MIMMYHHTET OT YTOJIOBHOH FOPUCIUKINK HAXOIHUTCS BHE cephl
ee MpUMEHEeHN Y, K 4eMy Takke clienyeT 1o0aBuTh, 4To KoMuccHs OTHIOb HE OTpULAa
UMMYHHTETOB, KOTOPBIMH MOTYT 00JaJaTh TJIABBI FOCYAAPCTB U MUHHUCTPHI HHOCTPAHHBIX
Iern, a HaoOOpOT, MX NpH3HAJa, HO KOHKPETHO HE YHNOMsHYJNA B IyHKTe 2 CTaThH 3,
«TIOCKOJIBKY Pa3paboTaTh UCUEPIBIBAIOIIMN NepeyeHb MPEICTABISACTCS CI0KHEIM U, KpOMe
TOTO, B pe3yJIbTaTe JIOOOT0 MEPEUHCIICHUS TAKHX JIUI BOSHUKIIH ObI BOIIPOCHI, CBSI3aHHBIE C
OCHOBOIl M O0BEMOM IOPHCAUKIMOHHBIX HMMYHHTETOB, KOTOPBIMH IOJNB3YIOTCS TaKUE
mna»’s. 1, B-TpeTbuX, He0OOXOIMMO TaKKe HMETh B BHAY, YTO BCE YIIOMSHYTBIC IIPUMEPEI
MIpeIIecTBYIOT pemeHnio MexayHapoxnoro Cyna mo nmemy O6 opdepe na apecm om
11 anpena 2000 2o0a.

8) Mesxnaynaponssiii Cya B cBoeM pemieHnu 1o aeiry 06 opoepe Ha apecm om 11 anpens
2000 z00a ipAMO 3asBWII, 9TO «B MEXITYHAPOJIHOM MPABE YETKO YCTAHOBICHO, YTO, HOZOOHO
JUIUIOMAaTHYECKUM M KOHCYJIBCKHM areHTaM, HEKOTOpBIE JIMIA, 3aHMMAIOIINE BBICOKOE
MOJIO)KEHHE B TOCYNApCTBE, TAKME KaK IJaBa TOCyJapcTBa, IJlaBa IPAaBUTEIBCTBA WIIH
MHUHHCTP MHOCTPAHHBIX JI€T, TTOJIB3YIOTCSI B TOCYAApPCTBAX HMMYHHUTETOM OT FOPHCIUKIINH,
KaK TpaXJaHCKOMH, TaK W YroJIOBHOI»’®. BriociaeacTBuy 3Ta mo3uims OblIa MOATBEPKACHA
Cynom B penreHnn 1o neny O HeKOmOpbix 60NPOCAX, KACAOWUXCA NPABOGOU NOMOWU NO
yeonoguvim Oenam®®. Tlo moBoxy oboux pemeHHid B KOMHCCHH COCTOSIIHCH CEphE3HBIC
JVMCKYCCHH, B YaCTHOCTH B OTHOIIEHWM MHHHCTPa MHOCTPAHHBIX Ael. B Xxonme amckyccuid
YWICHBl B LEJIOM BBIPA3WIM MHEHHE, 4TO pemieHue mo aery O6 opdepe na apecm om
11 anpena 2000 200a oTpaxkaeT COBPEMEHHYIO ABOJIOIMIO MEXIyHAPOIHOTO IpaBa M YTO
M03TOMY HEOOXOIMMO 3aKJIIOYNTh, YTO CYIIECTBYeT OOBIYHAsh HOpMa, HpPU3HAIOMIAS
NMMYHHUTET ratione personaec MUHHCTpa WHOCTPAHHBIX /€I OT WHOCTPAHHOH YrOJIOBHOH
topucaukiyy. [Io MHeHMIO 3THX WieHOB Komuccuu, monoXeHne MHHUCTPAa HHOCTPAaHHBIX
Jen U ero ocoOble (QyHKIMH B cepe MEXKIYHAPOAHBIX OTHOUIEHHH CIIyXKaT OCHOBOH
NIPU3HAHUS YKAa3aHHOTO BBIIIE€ MMMYHHTETa OT WHOCTPAHHOW YTOJOBHOH OPHUCAMKIHH.
Opnako HekoTopble wieHbl Kommccmm ykaszamu, uto pemeHne Cynma He sBisieTcs
JOCTaTOYHBIM OCHOBaHMEM JUI1 BBIBOJA O CYIIECTBOBAHMHM OOBIYHO-TIPABOBOW HOPMBI,
MIOCKOJIBKY B HEM HEJOCTATOYHO MPOAHAIM3MPOBAHA MPAKTHUKA, W YTO HECKOJIBKO CyIeh
BBIPa3WIIM MHEHHE, OTJIMYHOE OT MHeHus OonpmmHcTBa’’!. OOMH M3 TakUX YICHOB
Komucenn ormerwi, 4o, mockonbKy pemenne Cyza He BBI3BaIO BO3PAXKEHUI €O CTOPOHBI
TOCYAapcTB, OTCYTCTBHE OOBIYHOW HOpMBI He MemraeT Komuccun BKIIIOYHTH MHUHHCTPOB
WHOCTPAHHBIX A€ B YHUCIIO TeX, HA KOTO PAacHpOCTPaHAETCs UMMYHUTET OT MHOCTPaHHOU
YTOJIOBHOM IOPUCIUKIMM ratione personae, B TIIOPS/IKE MPOTPECCHBHOTO DPa3BUTHSA
MEXXIyHapOIHOTO MpaBa.

9) YT0 KacaeTcs NMPaKTHKU HAIMOHAJIBHBIX CyIOB, TO KoMuccHs Takke cuuWTaert, uTo,
XOTA KOJHYECTBO DEIICHHHM, B KOTOPHIX YHOMHHAETCS MMMYHHTET OT HWHOCTPAHHOMN
YTOJIOBHOM FOPHUCIUKIIMKM ratione personae, OYeHb HE3HAYMTENHHO B CJydYae TJIaBbI
MPaBUTEIBCTBA U MIOYTH OTCYTCTBYET B CIyUae MHHUCTPA HHOCTPAHHBIX JIEN, TEM HE MEHEE,
BEPHO YTBEPXKIECHHE O TOM, YTO HAMOHAJBHBIE CYJIBI, HMEBIINE BO3MOKHOCTH BBHIHECTH
pelieHune 110 3TOMY BOIIPOCY, BCETIa MPU3HABAIM HMMYHHTET OT HHOCTPAHHOMN YTrOJOBHOM
FOPUCIUKIINHA 3THX BBICOKOTIOCTABJIECHHBIX JIOJDKHOCTHBIX JIMIl, KOTJa OHH HAaxOmATCA B
OJKHOCTHY 72,
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3asBrenue, 9To KoHBEHINS «HE PacpoCTPaHsAETCs Ha YTOJIOBHOE CYAOIIPOH3BOICTBOY, OBLIO
npetoxeHo CriennaabHBIM KOMHTETOM, CO3IaHHBIM I 3TO# 1enn ['eHepansHoil Accambieett, u,
B KOHEYHOM CUETe, MOIYUIIIO OTPaKEHHE B ITyHKTE 2 MOCTAHOBIIIIONIEH YacTh pe3oiormu 59/38 ot
2 nexabpst 2004 roga, KOTOpoii OHa ObLIa TPUHATA.

[TynkT 7) koMmMeHTapus K cratbe 3, Eowcecoonux... 1991, T. 11 (dacts Bropas), c. 22.

Arrest Warrant of 11 April 2000 (cm. caocky 899 Brie), cc. 20 u 21, m. 51.

Certain Questions of Mutual Assistance in Criminal Matters (cM. cHocky 925 Beimme), cc. 236 n 237,
m. 170.

Cw., B 9acTHOCTH, B nene Arrest Warrant of 11 April 2000 (cHocka 899 BhIIIe) COBMECTHOE 0C000€
MHeHue cyaeit Xurrunca, Kooitmanca n broprenTans; HecornacHoe MHEHUE Cy/ibU AJlb-XacayHbl;

Y HECOINIAaCHOE MHEHMe cynbu Ban neH Bunrapra.

B cBsi3M ¢ npU3HaHHEM UMMYHHTETa [VIaBbl IPABUTENILCTBA U MHHUCTPA HHOCTPAHHBIX JIeJ OT
HWHOCTPAHHOH YTOJIOBHOW IOPHCANKIIMH CM. CIETYIOIINE Jiela KaK yTOJIOBHOTO, TaK U IPaskAaHCKOTO

253


http://undocs.org/ru/A/RES/59/38

A/77/10

254

10) B xome amckyccun Kommcecus mpunuia K TOHHMAHHWIO, YTO Ha IMPAKTHKE U B
MEXTyHApOJHOM IIpaBe MMEIOTCS JIOCTaTOYHBIC OCHOBAHHS IUIS BBIBOJA O TOM, YTO TJIaBa
roCylapcTBa, TJlaBa TIPABUTENBCTBA M MHUHHCTDP WHOCTPAaHHBIX JOEN  IIOJIB3YIOTCS
HMMYHHTETOM OT MHOCTPAHHOH YTOJIOBHOHM IOPHCIOMKIHHU ratione personae. [Toatomy oHa
pemmia BKIIOYUTh UX B IPOEKT CTAaThH 3.

11)  Kommccus Takke paccMOTpeIa BOIIPOC O TOM, MOTYT JIH APYTHE NODKHOCTHBIE JTUIA
rocyapctBa OBITh BKJIIOYCHBI B IEpe4eHb JIUI, IMOJNB3YIOMUXCS MMMYHHTETOM ratione
personae. Heckonpko wieHoB KoMuccum ycmaTpuBaiM Takyl BO3MOXHOCTH B CBETE
9BOJIIOLIMM ~ MEXIYHAPOIHBIX  OTHOIICHHIH, B OCOOCHHOCTH TOTO, 4YTO IpPYyTrHe
BBICOKOIIOCTaBJICHHbIE ~JOJDKHOCTHBIC JIMIA, IIOMHMO IJIaBBl TOCYJapcTBa, IJIABBI
NPaBUTENBGCTBA M MHHHCTPa HMHOCTPAHHBIX JEJN, BCE 4Yalle Y4YacTBYIOT B paboTe
MEXIYHapOIHBIX (JOPYMOB M YAcCTO OTHPABILIIOTCS B O(QUIMAIBHBIC ITOC3IKH 32 MPEeitbl
TeppUTOpHH rocyaapcrsa. Heckomnpko wieHoB KoMuccuu, moaep>KMBaBIINX BKIIOYCHUE B
HPOEKT CTaThbH 3 APYTHX BHICOKONOCTABICHHBIX OJDKHOCTHBIX JIUL, OOOCHOBEIBAIU CBOIO
MTO3UIHNIO pemeHueM 1o ey O6 opoepe Ha apecm om 11 anpena 2000 co0a, cuutas, 910
UCIIONB30BAaHHE BBIPAKCHUS «TaKHX Kak» ITOJDKHO NMOHMMAThCA KaK paclIupsoniee Kpyr
ML, TTOJb3YIONIMXCSl MMMYHHTETOM ratione personae, IOMHMO TJIaBbl TOCYIapCTBa, TIaBbI
NPaBHUTEIGCTBA W MHHHCTPa HMHOCTPAHHBIX JieJl, HAa KATETOPHIO BBICOKONIOCTABIICHHBIX
JOJDKHOCTHBIX JIML, KOTOPBIE OCYIUECTBISIFOT BayKHbIE (DYHKIIMU B TOCYIapCTBE U HIPAIOT
pOJIb TIpPEACTaBUTENICH TOCynapcTBa B COOTBETCTBYIOIIMX oOmacTsax. B aToil cBsi3m
HEKOTOpble 4ieHbl KOMHCCHH CYMTANW, YTO MMMYHHTETOM ratione personae o01azaroT
MHHHUCTP OOOpPOHBI HJIM MHUHHCTD BHEIIHeil ToproBmu. OxHako npyrue wieHsl Komuccun
CUHUTAIIH, YTO HCHOJIb30BAHUE BRIPAKCHHS TAKUX KaK» HE MOXKET HMETh CBOMM CIICICTBHEM
pacIIpeHe Kpyra JIUL, MOJb3yOMUXCsl IMMYHHTETOM 9TOH KaTeropuu, mockoibky Cyx
UCIIONB3YeT €ro B paMKaX KOHKPETHOTO Jielia, 8 UMEHHO JieJIa, B KOTOPOM PaccMaTpUBAICs
UMMYHHTET MHHHCTPAa HHOCTPAHHBIX €1 OT HMHOCTPAHHOW YTOJOBHOW FOPHCIUKIHUH.
Hakonen, HeoOXOAMMO TakKe NOAYEPKHYThb, YTO psAx WwieHoB Komuccum oOpamianu
BHUMaHHE Ha HMMaHEHTHYIO TPYIHOCTb OIPENENICHHs TOro, KaKie MMEHHO JIMIa CICIyeT
OTHECTH K KaTErOPUH «APYTHX BBICOKOMOCTaBICHHBIX TOJDKHOCTHBIX JIUI», MIOCKOJBKY MX
BBIBJIICHUE B 3HAYUTENBHOH CTENEeHH OyIeT 3aBHCETh OT HAIMOHANBHBIX CHCTEM,
OINpE/ICNSIONIMX CTPYKTYPY BJACTH M MOJETb HAIENCHHs IOJHOMOYHMSMH, KOTOpbIE
Pa3IMYaOTCsl MEXKILY TOCYAapCTBaMu®’>.

12) B gmene O Hexomopulx 6onpocax, KAcarwuxcs pasosoti NOMOWU NO Y2Ol06HbIM
deram, MexayHapoauslii Cyn BHOBb pacCMOTpeNl TeMy HMMYHHTETOB JIPYTHX
BBICOKOTIOCTABJICHHBIX JI0JDKHOCTHBIX JIUI TOCYAapCTBa, TIOMUMO TJ1aBbl TOCYapCTBa, TIIaBbI
MIPAaBUTENBCTBA W MHMHHCTPAa MHOCTPAHHBIX Jes. Cya OTHENBbHO paccMOTpeNl MMMYHHTET
rmaBpl rocyznapctBa JDkmOyTH W WMMMYHHTETHl JBYX JPYTHMX BBICOKOIOCTABIEHHBIX
JIOJDKHOCTHBIX Jnn J[knOytn, a mmeHHo ['eHepampHOro mpoxypopa (procureur de la
République) n nauanpHmKa Ciy)ObI TocyZapcTBeHHOU Oe3omacHOCcTH. [1o mOBOIy TiTaBHI
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XapakTepa, B KOTOPHIX BHYTPUTOCYAaPCTBEHHBIE CY/IBI BEICKa3BIBAIMCH [0 3TOMY MOBOAY MO0 B
000CHOBaHNE PEIeHNs 0 CYIIECTBY, TH00 B KadecTse obiter dicta: A/i Ali Reza v. Grimpel,
aneusoHHbIH cyx [lapmka, pemenne ot 28 anpens 1961 roxa (cHocka 953 Beimme) (a contrario,
HESIBHBIM 00pa30M IPH3HAETCSI UMMYHHUTET MUHHCTPa HHOCTpaHHbIX aen); Chong Boon Kim v. Kim
Yong Shik and David Kim, Oxpy»Ho# cyn nepBoro okpyra, mrart [ aBaiin (Coenunennsie Lltarsr),
peuienue ot 9 centsops 1963 rona, BocipousBeneHo B American Journal of International Law,

vol. 58 (1964), cc. 186—187; Saltany and Others v. Reagan and Others, cyn Coenunennsix IlItaros,
okpyr Komymo6us, 23 nexabps 1988 rona (cHocka 939 Beime); Tachiona v. Mugabe (“Tachiona 1),
oxpysxkHoit cyn Coenunennsix Ltatos, FOxHbli oxpyr Heio-Hopka, 30 okra6ps 2001 roxa

(cm. cHOCKy 960 BbIIIe); H.S.A. et al. v. S.A. et al. (mpouecc no neny Apuanst [lapona, Amoca SIpona
U 1p.), kaccaunoHHsld cyn (benbrust), 12 ¢espainst 2003 roxa (cM. cHocky 960 Bbiie).

Ha 3Ty ciio)HOCTb yxe yka3biBana cama Komuccns B myHKTe 7) KOMMEHTApHs K IPOEKTY CTaTbu 3
MIPOEKTOB CTaTeH 0 IOPHUCIUKIMOHHBIX IMMYHHTETaX TOCYAApCTB U UX COOCTBEHHOCTH, Edicec00HUK. ..
1991, 7. 11 (qacts BrOpas), c. 22. O1u ke npobieMsl 661 oT™MedeHsI Komuccueii B myHkre 3)
KOMMEHTapHs K IPOEKTY CTaThbH | MPOEKTOB CTaTeH O MpeaynpexIeHIN 1 HaKa3aHUH IIPECTYIUICHUH
HPOTHB JUIJIOMAaTHYECKUX areHTOB U JPYTHX JIUILL, TOJB3YIOMINXCS MEXKAyHAPOIHOHN 3aIUTOM
(Eacecoonux... 1972, 1. 11, nokyment A/8710/Rev.1, c. 313), u B nmyHKTe 3) KOMMEHTApHsI K IPOCKTY
cTaThu 21 MPOEKTOB cTaTei 0 CrienuanbHbIX MUCCHSIX (Eorcecoonux... 1967, 1. 11, nokyMeHT
A/6709/Rev.1 n Rev.1/Corr.1, c. 359).
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rocynapcrBa CyJ BbICKa3alics COBEPILIEHHO ONPEACICHHBIM 00pa3oM, 3aKII0YUB, YTO KaK
oflIIee IpaBuIIO OH MOJIB3YeTCss IMMYHHTETOM OT YTOJIOBHOW IOPUCIMKIIMY ratione personae,
XOTSl 9TO HE Kacaercs JaHHOTO CIy4Yasl, IIOCKOJBKY HpHIJIAIeHHe Ul a4l MOKa3aHUi,
HampaBlIeHHOe (PAHIY3CKUMH BJIACTSIMH, HE HMEET MPHUHYIUTEIBHOTO Xapaktepa’’.
Yro xacaercs ABYX IPYTUX BBHICOKOIIOCTABICHHBIX YWHOBHUKOB, TO Cya HOCYHTAJ, YTO
IeHCTBHSA, KOTOpbIe BMEHSUIMCh MM B BUHY, He OBUIM COBEPIIEHBI MU HPH HCIONHEHUH
cBoux GyHKIMA®; KoHCcTaTHpoBal, 4T0 JIKUOYTH HEIOCTATOYHO YETKO Ppa3bsICHHIA,
3asBISICT JIM OHA O TOCYAApPCTBEHHOM MMMYHHTETE, JIMYHOM MMMYHHUTETE WM KaKOM-TO
IpyroM BHAE HMMYHHTETa; a Takke 3akimroumwl: «CyIo OTMeYaeT, 4To, BO-IEPBHIX,
B MEXIyHapOIHOM IIpaBe HEe UMEETCsl OCHOBAHMIA ISl TOTO, YTOOBI YTBEP)KIATh, YTO JAHHEIE
JOJDKHOCTHBIE JHIa oOJlalany JWYHBIMA UMMYHHTETaMH, He OyIydd IUIUIOMAaTaMd IO
cMBICTy BeHCKOH KOHBEHIMH O IWUIUIOMAaTHYEeCKHX CHOmeEHMsX 1961 roma, mpuToMm dTO
KoHBeHIHS 0 crienuaibHEIX MECCHAX 1969 roa B JaHHOM ciTy4dae HelpuMeHHMay» e,

13)  Yro xacaercs HAIIMOHAIBHOH CyIeOHOW MPAKTHKH, TO MOXKHO HAUTH P CyOeOHBIX
pelIeHnH, Kacaloluxcs HMMYHHTETa ratione personae JIpyTHX BBICOKOIIOCTABICHHBIX
JOJDKHOCTHBIX JIMI OT MHOCTPAHHOH YTOJOBHOW IOpPUCIUKIMH. TeM He MeHee NaHHBIC
peLIeH s He IO3BOJISIOT IPUHTH K OJJHO3HAYHBIM BBIBOJAM. TaK, eClIi HEKOTOPbIE PeLICHHS
ObUIM BBIHECEHBI B IIONb3Yy HMMMYHHTETa ratione personac BBICOKOIOCTaBICHHBIX
JOJDKHOCTHBIX JIML, TAKHX KaK MHUHUCTP OOOPOHBI MJIM MUHHCTP BHEIIHeW Toprosmn®’,
B IPYTHX PEIICHUAX HALMOHAIBHEIC CY bl IPUXOAWIN K BBIBOAY, YTO IPHUBJICYCHHOE K CY Iy
JIMIO HE NOJIb3YEeTCs] HIMMYHUTETOM JIMOO MOTOMY, YTO OHO HE SIBJISCTCS TNIAaBOi rocy1apcTBa,
IJIaBOW TPaBUTENBCTBA MM MHHHCTPOM HHOCTPAHHBIX [IeJ, JHOO MOTOMY, YTO OHO HE
NPUHAUICKUT K Y3KOMY KPYTY TOJDKHOCTHBIX JIMLI, 3aCITy KUBAIOIIUX TAKOTO OTHOLICHHS 'S,
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Cwm. Certain Questions of Mutual Assistance in Criminal Matters (cHOCKa 925 BrimIe), cc. 236240,
. 170-180.

Ibid., c. 243, m. 191.

Ibid., cc. 243-244, 1. 194. Cwm. B uenom mm. 181-197, ibid., cc. 240-244.

B a10it cBs13u cM. aeno General Shaul Mofaz (muaucTp 000poHBI M3pauis), OKpyKHOU CyI
Boy-ctput (Coenuuaernoe KoponerctBo), pemerue ot 12 deppains 2004 rona, BOCIPOU3BOIAUTCS B
International and Comparative Law Quarterly, vol. 53, part 3 (2004), c. 771; u nemno Bo Xilai
(MuHHECTp BHemHel ToproBinu Kuras), Maructparckuii cyn boy-ctpurt, perienue ot 8 HOSOps

2005 ronma (BoctipousBoautcs B International Law Reports, vol. 128, c. 713), B KOTOPOM TaKxke
NpU3HaeTcss UMMYHUTET T-Ha bo Cuitasi, XOTs ¥ He BBH/Y €r0 NPU3HAHUS BEICOKOIIOCTABICHHBIM
JIOJDKHOCTHBIM JIMLIOM, @ B CHITy TOTO, 4TO OH Haxomwics B CoenuaeHHoM KoposeBcTse co
crenuanbHOi Muccueil. ox criycTs ucnonuuTenpHas Biacth CoennHeHHbix LTaToB npusHana
HMMYHUTET T-Ha bo Crnast B rpakjaHCKOM JieTie, HCXOMS 3 TOTO, YTO TOT HAXOAMIICS B
Coenmunennsix lTarax co cienmansHOl Muccueit: Suggestion of Immunity and Statement of Interest
of the United States, Cyn okpyra Komymo0us, pemenue ot 24 utons 2006 roma (Civ. Ne 04-0649):

cm. United States, District Court for the District of Columbia, Weixum et al. v. Xilai, 568 F. Supp. 2d
35 (D.D.C. 2008) (co cchuIKOl Ha TO3UIHIO UCTIONHUTENLHOM BIacTH). B mene Association
Fédération nationale des victimes d’accidents collectifs; Association des familles des victimes du
Joola, kaccallMOHHBIH Cy[1, TTayiata 1o yroJoBHbIM nenam (Opanmust), 19 saaps 2010 rona

(cM. cHOCKY 925 BhIme), Cyn 0OBIMHO MPHU3HAET UMMYHHUTET Tatione personac MUHHACTpPa 0OOpPOHBI,
HO B JJAHHOM JIeJIe OH JIeTIaeT 3TO TOJIBKO B OTHOIICHWH MMMYHHTETA ratione materiae, IIOCKOJIBKY
0OBHHSIEMBIH MepecTall 3aHUMAaTh 3Ty JOKHOCTh. B nene 4. c¢. Ministére public de la Conféderation,
(benepanpHblii yronosusiii cyn (LBelinapus), 25 utons 2012 roga (cM. cHocky 925 Bbite), Cyn B
1IeJIOM 3asIBUJI, YTO AEHCTBYIOUIUN MUHHCTD 000pOHBI T0JIB3YETCSA UMMYHUTETOM ratione personae oT
HWHOCTPAHHOW YTOJIOBHOW IOPHCANKIIMH; TEM HE MEHEe B JAHHOM ClTydae OH He IIPH3HAI IMMYHHUTETa,
MIOCKOJIBKY T-H Hes3ap yxke He 3aHMMal 3Ty JODKHOCTB U COBEPIICHHBIE JESTHHS IPEICTaBUIN co00it
ME>KTyHapOHbIe IPECTYIUICHHUS, B CHIIy YeTO OH He IT0JIb30BaJICs MIMMYHHUTETOM ratione materiae.
[Toka3aTenbHBIM JICIOM B 3TOM OTHOILICHUH siBIsieTcst neno Khurts Bat v. Investigating Judge of the
German Federal Court, anMuHICTpaTUBHBIN TprOyHau, Beicokuii cyn (Coennnennoe KoponescTso),
pewenue ot 29 urong 2011 roga (cM. cHOcKy 925 Beimie), B koTopoM CyJ TpU3HA, YTO HA OCHOBAaHUU
pemrenns MexaynaponHoro Cyna o nemy Arrest Warrant of 11 April 2000 (cM. cHocKy 909 BbImIe),
«COTTIACHO MEX[yHapOIHOMY OOBIYHOMY IpaBy HEKOTOPHIE BHICOKOIIOCTAaBIEHHbIE JOJDKHOCTHEIE
JIAI[a UMEIOT IIPaBO Ha IMMYHHTET ratione personae B X0Jie X CpoKa IIOTHOMOuHi» (para. 55) mpu
YCJIOBHH, YTO OHU IIPUHAJICKAT K Y3KOMY KPYTY JIMI, BBIACIAEMOMY I10 TOMY IIPU3HAKY, YTO
«JOJDKHA UMETHCSI BO3MOKHOCTD YCTaHOBJICHUS Y IAHHOTO JIMIIA CTaTyca, aHAIOTMYHOroy» (para. 59)
TOMY, KOTOprﬁ COOTBETCTBOBAJI OBbI IIaBE rocynapcTaa, Ii1aBe NpaBUTEILCTBA U MUHUCTPY
HWHOCTPAHHBIX JIeJ, YIIOMSHYTHIM B BBIICYTIOMSIHYTOM pemieHnd. [Ipoananu3npoBas GyHKINH
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9TO BCKPBIBACT Ty OOJBILYI TPYZHOCTh, KOTOpas CBS3aHA C BBISABICHHEM JAPYTHX
BBICOKOIOCTABJICHHBIX ~ JOJDKHOCTHBIX JIML, TOMHMO TJIaBBl TOCYAapCTBa, TJIABBI
[PaBUTEIbCTBA WM MUHACTPA HHOCTPAHHBIX [N, B OTHOIICHHU KOTOPBIX MOYKHO OBLIO OBI
3aKJIIOYHUTh HEONPOBEPIKMMBIM 00pa3oM, YTO OHHM MONB3YIOTCS HMMYHHTETOM ratione
personae. C apyroil CTOpOHBI, HEOOXOAUMO TAKKEe OTMETUTB, YTO B HEKOTOPBIX M3 ITHX
pCIICHHH HMMMYHHTET BBICOKOIIOCTABICHHOTO JODKHOCTHOTO JIMIA OT HHOCTPAHHOM
YTOJIOBHON FOPUCIMKIMH AHATM3UPOBAJICS C Pa3sHBIX TOYCK 3peHHUs (MMMYyHHUTET ratione
personae, IMMYHHTET ratione materiae, IMMYHHTET FOCYJapCTBA, UMMYHHUTET, BHITCKAIOLINH
U3 CICLHUAIBHON MHCCHH), YTO MOKA3bIBAET HESICHOCTH MPH OMpPENCICHHH TOrO, C 4YeM
IEHCTBUTENBHO CBS3aH MMMYHHTET OT WHOCTPAHHOM YTOJOBHOM FOPHCAMKIUH, KOTOPBHIM
HOJIB3YFOTCST BBICOKOIIOCTABIICHHBIE OJUKHOCTHBIC JIMLE, B OTIMYHE OT [JIaBbI TOCYIapCTBa,
[JIaBbI MPABUTENBCTBA UIIK MUHHUCTPA HHOCTPAHHBIX J1em’”’.
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r-Ha bara Xypna, cyq mpusHai, 4To TOT «He OTHOCUTCA K 3TOMY Y3KOMY Kpyry Jum» (para. 61). Panee
[Naprkckuii aneIAMUOHHBIN Cyl TakKe HE MPU3HATI UMMYHHTETa I'-Ha A Anu Pe3bl, HOCKONbKy
TOT, XOTSI ¥ OBII FOCYIapCTBEHHBIM MUHHUCTpoM CaynoBckoil ApaBuu, He ObIIT MUHHCTPOM
WHOCTpaHHBIX el (cM. Ali Ali Reza v. Grimpel, anemnsuyonnslii cyn [Tapuxka, 28 anpens 1961 roma)
(cHOCKa 953 BBINIE). B pemennn no neny United States of America v. Noriega (cM. CHOCKY 925
BBIIIIC) aNeJUISIIIMOHHBIIN CYIl OTMHHA/IIATOTO OKpPyTa B CBoeM perieHun ot 7 urons 1997 rona
(>xamoba Ne 92-4687 u Ne 96-4471) npuznan, uto r-H Hopbera, OpIBIINI TTTaBHOKOMAH Ty FOLITHIA
BOOPYKEHHBIMHU crtamMu [1aHaMbl, He MOT OBITH BKIIFOYEH B KAaTETOPHIO JIUII, TTOJIb3YFOIINXCS
HMMYHHUTETOM ratione personae, OTKJIOHHUB yTBepxaeHne Hopreru o Tom, 9To B MOMEHT COOBITHII OH
OBLT 1aBOH rocynapceTsa mwim akrrnaeckuM guaepom Ilanamer. Co cBoei cTOpoHEL, B aene Republic
of Philippines v. Marcos, okpyxHo# cyn CesepHoro okpyra Kamupopuuu, pemenue ot 11 denpans
1987 roma (665 F.Supp. 793), cyx HCKITIOYMI reHepaIbHOTO IpoKypopa OUIMIITIH U3 KpyTa JIUII,
MOJIB3YIOIINXCSI UMMYHHTETOM ratione personae. B mgene Fotso v. Republic of Cameroon

(cM. cHOCKY 960 BBIIIE) HCIIOTHUTENIbHAS BIACTH IPOUH(POPMHUPOBANIA CYyA O TOM, YTO IPE3UACHT
KamepyHa mone3yeTcsi HMMYHHTETOM KaK JISHCTBYIOMINI [T1aBa TOCYapcTBa U B BO30YKICHHUN Jiena
6bLT0 0TKa3aHo, United States, District Court, District of Oregon, Fotso v. Republic of Cameroon,

25 January 2013, No. 6:12-cv-1415-TC, 2013 U.S. Dist. LEXIS 25424, at *2-6 (D. Ore. Jan. 25,
2013). UcnonauTenpHast BIAaCTh HE KOMMEHTHPOBAJIa BOIPOC 00 HIMMYHUTETE MUHHCTPa 00OPOHBI U
TOCYAapCTBEHHOTO CEKpeTapsi o 000poHe, HO MO3AHEE Cy/l IIPHIIIEN K BEIBOAY, YTO 3TH AODKHOCTHEIE
JIAIA TONTB3YIOTCS IMMYHHUTETOM, TTOCKOJIBKY OHH «A€HCTBOBAIM B CBOEM O(HIHAILHOM KadeCTBE».
United States, District Court, District of Oregon, Fotso v. Republic of Cameroon, 16 May 2013,

No. 6:12-cv-1415-TC, 2013 U.S. Dist. LEXIS 83948, at*3, *16-21 (D. Ore. May 16, 2013). Cnenyer
HMETh B BHIY, 4TO 3TH JIBa JIeJ1a KacalliCh OCYILECTBICHHUS IPaXKIaHCKOH ropucaukimn. Kpome toro,
HEO0OXOMMO OTMETUTb, YTO B HEKOTOPBIX CITydasX BHYTPUIOCYIAPCTBEHHBIH Cy/l HE TIPH3HABAT
IOPHCIUKIHOHHOTO HMMYHHUTETA JINII, KOTOPBIE 3aHIMAIOT BEICOKOIIOCTABIICHHBIE JOJDKHOCTH B
(enepanbHBIX OpraHax QeaepaTHBHBIX TOCYIapcTB. B aToli cBs3m cM. cnenyromme nena: R. (on the
aplication of Diepreye Solomon Peter Alamieyeseigha) v. The Crown Prosecution Service, cyn
KOpoJieBCKoit ckambu (okpykHO# cyn) (Coenunernnoe KoponeBcTBo), pemienne oT 25 HOs0ps

2005 roza ([2005] EWHC 2704 (Admin)), oTka3 B IMMyHHTETe I'yOepHATOpY U IVIaBe
anmuHucTpanuy mrara baitenca (QeneparuBhas Pecniyonuka Hurepust); a Takxe Public Prosecutor
(Tribunal of Naples) v. Milo Djukanovic, xaccalliOHHBII CyJI, TPEThE YTOJIIOBHOE OT/ICICHHE
(Mramus), pemrenne ot 28 nexadpst 2004 rona (Rivista di diritto internazionale, vol. 89 (2006),

c. 568), B KOTOPOM B IMMYHHUTETE OBUIO OTKa3aHO MPEe3UAEHTY YepHOTOPUH JI0 TIOTyYSHHS ITOH
cTpaHoii He3aBucuMocTu. Hakonen, B nene Evgeny Adamov v. Office fédéral de la justice,
¢benepanpublii cyn Hseitnapun, 22 nexadps 2005 roga (cM. cHocky 953 Beimie) Cyz oTKa3ai B
UMMYHHTETE OBIBIIIEMY MUHHUCTPY aToMHOI sHepreTuku Poccuiickoit deneparyu B aene 0o
9KCTPaANINY, HO B obiter dictum mpu3Hai, 9To, BO3MOXKHO, HEKOTOPHIE HETOMMEHOBAHHEIE
BBICOKOIIOCTABJICHHBIE JOJDKHOCTHBIE JINIIA MOTYT MOJTB30BaThCS IMMYHHTETOM.

[MpuBenennoe BeIme pemenue no nemy Khurts Bat v. Investigating Judge of the German Federal
Court (cM. CHOCKY 925 BbllI€) ABISETCS XOPOLIMM NPHUMEPOM BHBIIIECKa3aHHOTO. B niene Association
Fédération nationale des victimes d’accidents collectifs; Association des familles des victimes du
Joola, kaccallmoHHBIN Cy[, NajaTa Mo yrojJoBHbIM aenam (Ppanmms), 19 susaps 2010 rona

(cM. cHOCKy 925 BbIIIe) Cy/ BEIHEC PellleHne 00 NMMYHHTETE ratione personae 1 UMMYHUTETeE ratione
materiae OJTHOBPEMEHHO U 0€3 IPOBEJICHHUsI JOCTATOYHOTO pa3nnuus. B cBoio ouepens, B nene

A. c. Ministere public de la Conféderation, denepansusiit yronosusiii cyn (LLBeinapus), 25 nrons
2012 roza (cM. cHOCKY 925 BBIIIIE), CY/] TAKXKE aHAIU3UPYET, MOXKET JIM UMMYHHTET ratione materiae
nIn }II/II'IJ'IOMaTI/I‘leCKI/Iﬁ UMMYHUTET, 3asBJICHHBIH COOTBETCTBYIOLIUM JIMLIOM, IPUMEHATHCS ITOCJIE
TOTO, KaK ObLIO czienaHo oblee 3asBieHre 00 MMMyHHUTETe ratione personae. B apyrux nemax
apryMeHTanus, NCIOJIb30BaHHasl BHYTPHTOCYIapCTBEHHBIM CYIOM, SIBIISIETCS ele Ooree
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14) B wHOM TmuIaHe cCienyeT HAlOMHHUTh, 4To Kommccus yke yHmoMHHAaIa APYTHX
BBICOKOIIOCTABJICHHBIX JO/DKHOCTHBIX JIMII B CBOEM IIPOEKTE CTaTe€l O CIEIHalbHBIX
MHCCHSIX ¥ B CBOEM IIPOEKTE CTATEH O NMPEICTAaBUTEILCTBE TOCYAAPCTB B MX OTHOIICHUSAX C
MEXIyHapOIHBIMHU OpraHu3anusIMu’®’, 3aTpoHyB Bopoc 00 uX nMMyHuTeTe. TeMm He MeHee
HEOOXOAMMO HAIOMHHTH, YTO YKa3aHHBIC BBIIIC JOKYMEHTHI KAacaloTCs JHIIb PEXHMa,
B CHIy KOTOPOTO YKa3aHHbIC JHIA NPOAOJDKAIOT IMONb30BATECS HMMMYHHTCTAMH,
MIPU3HABAEMBIMH 38 HUIMH MEKTyHAPOIHBIM IIPABOM 32 PaMKaMH YIOMSHYTHIX JOKyMEHTOB.
OpHaKo HU B TEKCTE MPOEKTOB CTATeH, HM B KOMMEHTapHix KoMmmccnu K HHUM 4ETKO HE
YKa3bIBA€TCsI, KAKOBBI 3TH MMMYHHUTETHI M BKJIIOYAIOT JIM OHM HMMYHHTET ratione personae
OT MHOCTPAaHHOH yTOJOBHOH fopucauknuu. HoOXomuMo Takke MOAYEpKHYTh, UTO, XOTA
YKa3aHHBIC BEICOKOIIOCTABIICHHbIC JOKHOCTHBIC JINIIA MOTJIN OBl CYNTATHCS BKITIOUCHHBIMH
B KaTETOPHUIO «IIPEICTABHTENEH TOCYAapCTBY», NMPH3HAHHYIO B myHKTe 1 b) iv) crathm 2
KoHBeHIIMM 0 OPUCAMKIMOHHBIX HMMYHHTETaX TOCYJapCTB M HX COOCTBEHHOCTH,
yka3aHHas KoHBeHIMS, Kak yke OBUIO MOKa3aHO, HE PAacIpPOCTPAHACTCS HA «yTOJIOBHOE
IPOM3BOACTBO». TeM HEe MEHee HEKOTOpble wWieHsl Komuccuum OTMETHIH, dTO
BBICOKOIIOCTABJICHHBIE JIOJDKHOCTHBIE JIMIA ACHCTBUTEIBHO TOJB3YIOTCS PEXHMOM
NMMYHHTETOB CIICIHATBHBIX MHCCHH, BKJIIOYAs MMMYHHTET OT MHOCTPAaHHOW YTOJIOBHOH
IOPUCAMKINH, KOT/Ia OHM HaxXOoJiATCS B O(UIMANBGHONH MOE3AKE B TPETHEM T'OCYAApCTBE,
B CHJIy BBIITOJHEHHS MMH (DyHKIMH IpencTaBUTEIel rocyJapcTBa B paMKax MX OCHOBHBIX
MIOJTHOMOYHMH. YTBEPXKIAIoCh, YTO 3TO JaeT BO3MOXKHOCTH OOECTICUMTh HaJJIekKallee
BBIIIOJTHEHNE TAaKOH KaTeropuell BBICOKOIIOCTABJICHHBIX JIOJDKHOCTHBIX JIMII CBOWX
OTpacieBbIX (QYHKIMH Ha MEXIyHapOJHOM ypOBHE.

15) HpI/IHI/IMaH K CBCIACHHUIO BBIIICCKA3aHHOC, Komuccus CYUTACT, HYTO [JApYyrue
«BBICOKOIIOCTABJICHHBIC JOJDKHOCTHBIC JIMIA» HE TMOJB3YHOTCI HMMYHHUTCTOM ratione
personac ajis ueneﬁ HACTOAINUX IPOCKTOB CTaTCﬁ, 4YTO, OJHAKO, HC HAHOCHT yLuep6a
HOpMaM, Kacaromumcess UMMYHHUTCTa ratione materiae, u 1py TOM IOHUMAHWH, YTO STHU
BBICOKOITIOCTABJICHHBIC JOJDKHOCTHBIC JIMIla B MNCPHUOA Hpe6LIBaHI/I$I C O(I)I/ILII/IaJ'ILHBIM
BU3UTOM IOJB3YIHOTCId UMMYHUTCTOM OT PIHOCTpaHHOP‘I yFOJ'IOBHOﬁ OPpUCAUKIIMNA Ha OCHOBC
HOPM MCKAYHAPOAHOTO IMpaBa, KCAOMUXCA CIICHUAIbHBIX MUCCHI.

16)  BelpaskeHHe «OT OCYIIECTBICHHUS» HCIOIB3YETCS B IPOEKTE CTAThH PHUMEHHUTEIEHO
U K IMMYHUTETY ratione personae, 1 K HHOCTPaHHON yroJoBHOH fopucaukimu. Komuceus
pemmia He HCIIONIb30BaTh Takoe ke BbIpakeHne B mpoekre cratbu 1 (Cdepa oxsara
NIPOEKTOB CTaTel), 4YTOOBl HE TMpeipemarh CYIIECTBEHHBIX acIeKTOB HMMYHHUTETa,
B YaCTHOCTH €ro c(epbl 0XBaTa, KOTOPbIE JOIDKHBI OBITh PACCMOTPEHBI B IPYTUX MPOEKTax
crateii®®!. B HacrosiieM npoekTe cTaThu KoMHCCHsS pellnia COXPaHUTh BBIPAKECHHE
«OT OCYIIECTBIICHUS, TIOCKOJIBKY 3TO HOKa3bIBa€T COOTHOLIEHHE MEXITy MMMYHHTETOM U
WHOCTPAHHOH YTOJIOBHOW IOPHUCAMKIMEH M MOJYEPKHUBACT 10 CYIIECTBY IPOLECCYalbHbINA
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pacIubpIBYaTOH, KaK, Hanpumep, B aene Kilroy v. Windsor, okpyxxHoO# cyn ceBepHOTo OKpyra Oraiio,
BOCTOYHOE OTIEJICHHE, KOTOPHIH B CBOEM pelleHnH: OT 7 nexadps 1978 romga mo rpaxIaHCKOMY Aery
(Civ. Ne C-78-291) mpu3Ham MIMMyHHTET ratione personae npuHiia Yapib3a, HOCKOJIBKY TOT SIBISIETCS
4JICHOM aHTJIMICKOI KOPOJIEBCKOW CEMbU M HACIIEHUKOM MPECTOJIa, OTHAKO €IlIe U IIOTOMY, 4TO OH
naxomuics B Coequnennbix [lltarax ¢ opurmansHoii muccueii. Kpome toro, B enax, CBI3aHHBIX C
r-HoMm bo Curaem, He0OXOAMMO MOXIEPKHYTh, YTO, XOTS Kak OPUTAHCKHH, TaK M aMEPHKAHCKHUI CyJ
MIPU3HAIN IOPUCANKIIMOHHBIH IMMYHHATET MHHUCTpPA BHEIHEH Toproein Kuras, Takoe pemenue
OBUIO IIPUHSTO MIMH MOTOMY, YTO TOT HAXOAMIICS C O(UIINATBHBIM BU3UTOM H TTOJIB30BAJICS
UMMYHHUTETOM, BBITCKAIOIIUM U3 XapaKTepa Cli€UaIbHbIX MMCCHM.

npOeK’TbI crareii o NPEACTABUTEIILCTBE TOCYIAPCTB B UX OTHOMICHUAX C MEXKAYHAPOAHBIMU
opraHusanusamu, TpuHaTeie KoMuccuneit Ha ee nBaanars Tpetheit ceccun, Eocecoonux... 1971, . 11
(gacth mepBas), nokymeHT A/8410/Rev.1, c. 284. B apyrux ciyuasx Komuccns ucnonb3oBana
BeIpakeHne personnalité officielle (B pycckoM TekcTe — «IOKHOCTHOE JHIIOY») (TIPOEKT cTareii o
TIpeIyNPEKACHUN U HaKa3aHUH MTPECTYIICHHUH TPOTUB IUIUIOMATHIECKIX areHTOB U APYTHUX JIHI,
HOJIB3YIOIMXCS] MEXTYHAPOIHOM 3aIUTOH, CT. 1, Eorcecoonux... 1972, 1. 11, nokyment A/8710/Rev.1)
U «JIpYyTHe JHIa BBICOKOTO paHra» (MPOEKThI CTaTeil 0 CIeLMaIbHBIX MUCCHSX, CT. 21, Edceco0nux...
1967, 1. 11, nokyment A/6709/Rev.1 u Rev.1/Corr.1, c. 359).

CM. myHKT 2) KOMMEHTapHs K IIPOEKTy CTaTbU | BEIIIE.
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XapakTep MMMYHHTETa, JEHCTBYIONIENO0 B CBA3M C OCYLIECTBICHHEM YIOJIOBHOM
FOPUCAUKIH B OTHOIICHUH KOHKPETHOT'O JIesTHUs %2,

Cratbn 4
Cdepa oxBaTa HMMYHHTeTA ratione personae

1. I'maBel rocymapcTB, TJIaBBI IMPaBUTENBCTB W MHUHUCTPHl MHOCTPAHHBIX [EIT
MONB3YIOTCS. MMMYHHTETOM ratione personae TOJIBKO B TEUCHHE CpOKa WX
TTOJITHOMOYHIA.

2. Takolf IMMYHHTET ratione personae OXBaTHIBACT BCE JICSHUS, COBEPIICHHBIC
Oynp TO B NMYHOM WM O(UIMAIFHOM KadeCTBE IJIaBaMH TOCYJapCTB, TINIaBaMHU
MPaBUTEIECTB ¥ MHUHHUCTPAMH HHOCTPAHHBIX €] B TEUCHHWE MM 10 CpPOKa HX

MTOJITHOMOYHIA.
3. [Ipekpamenne wWMMyHHTETa ratione personae HE HAHOCHT yiepOa
MPUMEHEHUI0O HOPM MEXIYHApOJHOTO TIpaBa, KAaCAIOMIMXCS MMMYHHTETa ratione
materiae.

KommenTapuii

1) IIpoekT cratbm 4 TOCBAMmICH cdepe oxXBaTa UMMYHHTETa ratione personae Kak ¢

BPEMEHHOH, Tak M C MaTepHaNbHONH TOYeK 3peHus. KyMyJsTHBHOE paccMOTpeHHE
BPEMEHHOTO (MyHKT 1) ¥ MaTepHaibHOTO (ITyHKT 2) aCTEKTOB JEXKHUT B OCHOBE OHUMaHHUS
chepsl oxBaTa MMMyHHTETa ratione personae. XOTS KOHIENTYaJIbHO Ka)KAbIM W3 3THX
acrieKToB 00ocobneH, Komucens pemmna 00beANHUTE UX B OTHOM CTaThe, 4TOOBI 1aTh Oojee
TIOJTHOE TIPEJICTABIICHHE O CMBICIIE B Chepe 0XBaTa HIMMYHHUTETa, KOTOPHIM HAaJEICHBI TJIaBbI
TOCYAapCTB, TIaBbl NPABUTENBCTB M MHHUCTPBI WHOCTpaHHBIX aAen. Komwuccus pemma
CHayaja ynmoMSHYTh BPEMEHHOM 3JIEMEHT, IIOCKOJIbKY OH MOMOTAET JydIle MOHATH chepy
oXBaTa MIMMYHHTETA ratione personae, KOTOPbIH OrPaHUYUBAETCS ONIPEACICHHBIM IEPHOAOM
BPEMEHHU.

2) Uro kacaeTcs BpEeMEHHOTO OXBaTa MMMYHHTETa ratione personae, To Kommccns
MIOCYNTAJIa HEOOXOANMBIM BKITIOUUTH HAPEUHe «TOJIBKO», 10kl MOAYEPKHYTh, YTO ATOT THII
UMMYHHTETa IMPUMEHSETCS K IJIlaBaM TOCYJapcTB, IJIaBaM HPaBUTENILCTB M MHHHCTPaM
WHOCTPAHHBIX M€ HCKIIOYMTEIHHO B NEPHOA MX MpeOBbIBaHMUS B JOJDKHOCTH. OJTO
00yCIIOBIICHO CaMHM CMBICJIOM TIPEOCTABICHHS II0[00HOT0 HMMYHHTETA, T. €. TEM OCOOBIM
TIOJIO’KEHHEM, KOTOPOE 3aHUMAIOT 3TH JAOJDKHOCTHBIC JIMIa B TOCYJapCTBEHHOM ammnapare u
KOTOpO€ B COOTBETCTBHMHM C MEXIYHApOJHBIM IPaBOM HAJEISET UX OCOOBIM CTaTycoOM
JBYSIMHOM TPEICTaBUTENbCKOM M (YHKIMOHAIBHOW CBS3M C TOCyIapcTBOM B cdepe
MEXIyHapOAHBIX OTHOIIEHUH. COOTBETCTBEHHO, KOT/A JIMIIO, 00JIa/lafoliee HMMYHHTETOM,
repecTaeT 3aHUMaTh OJHY M3 STHX JIOJDKHOCTEH, MMMYHHMTET ratione personae TepsieT CBOIO
cuiy.

3) D10l no3uuK npuaepxkuBaics MexyHapoanbiii Cya, KOTOPbIA B 3aKIOYEHUH 110
nery 06 opoepe na apecm om 11 anpens 2000 200a TOCTaHOBHIL, YTO «IIOCJIE TOTO, KaK JIMIIO
repecTaeT 3aHUMaTh JOJDKHOCTh MHUHUCTPA MHOCTPAHHBIX JIeN, OHO OOJIbIIIE HE MOXKET Ha
TEPPUTOPUU APYTHX TOCYIApCTB B IIOJHOM O0ObEeMe I0JIb30BATHCS HMMYHHTETAMHU,
MIPEAOCTaBIIIEMBIMA €My M0 MEXIyHapoaHoMy mpaBy. Cyx OIHOTO TOCynapcTBa IpH
HaJIMYUK IOPUCIVKINU B paMKax MEXIyHapOJHOTO IpaBa MOXKET HPHBJIIEYb K CyaeOHOU
OTBETCTBEHHOCTH OBIBIIET0O MHHHCTpAa HWHOCTPAaHHBIX M€ JpPYroro Trocynapcrsa B
OTHOIICHHH JISSTHUH, COBEPIIEHHBIX UM JI0 HJIH MOCJIE TPeObIBaHNUS B JTOJDKHOCTH, a TAKXKE B
OTHOIICHUH JAESHWH, COBEPUICHHBIX MM B JIMYHOM KadecTBE B NEpHOJA NpeObIBaHUSA B
nommkHocTU» . XoTsa Cya ynmoMsiHyJ I TOJIBKO MHHHCTPA MHOCTPAHHBIX [EJ, TO )K€ camMoe
Kacaertcs a fortiori ¥ riIaBbl rocyapcTBa M IIaBbl IPaBUTENLCTBA. KpoMe Toro, orpannieHue
JeUCTBHSI MMMYHHTETa ratione personae cpokoM INpeObIBaHUS B JOJDKHOCTH NPU3HAETCS B
KOHBEHIIMAX, KOTOpPBIC YCTaHABJIMBAIOT OCOOBIE PEXHMMBI MMMYHHTETa ratione personae,
B YaCTHOCTU B BeHCKON KOHBEHIMH O AWMIOMAaTHYECKHX CHOLIEHMsAX M KoHBeHIuH o
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CM. Arrest Warrant of 11 April 2000 (caocka 899 Beiwie), c. 25, . 60, u Jurisdictional Immunities of
the State (Germany v. Italy: Greece intervening) (cuocka 910 Bbie), c. 124, m. 58.
Cwm. Arrest Warrant of 11 April 2000 (cM. cHOCcKy 899 BBIIIE), C. 25, 1. 61.
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CeHHANBHBIX MHCCHAX ™. B KOMMEHTapWsXx K IPOEKTaM CTarei O FOPUCIMKIMOHHBIX
HMMYHHUTETaX TOCYyIapCTB U X cOOCTBeHHOCTH cama KoMuccust 3asBiUIa, 4TO «AMMYHUTETHI
ratione personae B OTIIMYHEC OT MMMYHHTETOB ratione materiac, KOTOpBIC MPOZOIKAIOT
IeCTBOBATH U TOCIIC MPEKPaLICHUs O(UINATbHBIX (PYHKIUH, TEPSIOT CIUTY TIOCIE TOr0, KaK
IaHHOE JIMIO YXOOUT C TOCYOapCTBEHHOM CIyKOBbI WM MPEKpaIlaeT BHINOJIHCHHE
odurmantpHeix QyHKuMi»*®. CTporo BpeMeHHbII XxapakTep UMMYHHTETa ratione personae
TaKXKe MOATBEPIKAACTCS PA3INIHBIMU PELUICHUSIME HAIIHOHAIBHBIX CYTOB®.

4) Takum o6pazom, Komuccns cumraer, 9To MOCIE MPEKPaIeHNs IOJITHOMOYHH TJIABBI
rocylapcTBa, TJIABbl NIPABUTENILCTBA U MUHHCTPAa MHOCTPAHHBIX JeJ UMMYHHTET ratione
personae mepecraeT CyllecTBOBaTh. KoMuccus He ocuuTana HyKHbIM OrOBapHBaTh 0COObIE
KPHUTEpUH, KOTOpPBIC NOJDKHBI YYUTBIBATHCA IIPH ONPENETIeHMH MOMEHTa, C KOTOPOTo
Ha4yMHAETCs TeUYCHUE CPOKa MPEOBIBaHMUS B TOJDKHOCTH JIMIA, 00Ia1al0Iero HMMYHUTETOM,
MIOCKOJIBKY 3TO 3aBUCHT OT 3aKOHOJAaTEIbCTBA KOHKPETHOI'O TOCY IAPCTBa, a IPAKTHKA B 3TOH
obacTu pa3nugaercs.

5) B nepuon aeiicTBUS MOJIHOMOYUN — U TOJIBKO B JaHHBIA MEPUOJ — HMMYHHUTET
ratione personae pacmpocTpaHseTcs Ha Bce IEHCTBHA, COBEPUICHHBIC IJ1aBOI rOCyIapCcTBa,
TJIABOM TPaBUTEIBCTBA W MHHHCTPOM WHOCTPaHHBIX Jel, Oyap TO B JHUYHOM WIH
odpunuanbHOM KadecTBe. TakuM oO0pa3oM, WMMYHHTET ratione personae TpakKTyeTcs
B KadyecTBE IOJHOTO HMMYHHTETa, KOTOPBIH pPACIpOCTpaHACTCS Ha BCE JCHCTBHA
ynomsiHyTeiX Jui’’. IlogoOHasi TpakTOBKa HMMMYHHUTETa ratione personae OTpa)kaeT
MPaKTHKY rocyaapcTs®ss.
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Benckast KOHBEHIMS 0 AUINIOMAaTHYECKUX CHOIIECHUSIX, CT. 39, 1. 2; 1 KoHBeHINs 0 criennaabHBIX
MHCCHSIX, CT. 43, . 2.

Kpowme Toro: «1r005Ie 1eHCTBHS CYBEPEHOB U MOCIIOB, HE CBSI3aHHBIC C X O)UINATBHBIMU
(GYHKIUSIMY, TTOANAAAIOT IO ACHCTBHE MECTHON IOPHCANKIIMH MOCIIE HX YXOa CO CBOMX IOCTOBY
(Excecoonux... 1991, T. 11 (dacTb BTOpas), c. 19, n. 19) koMMeHTapus K IPOEKTY CTaThu 2, . 1 b) v)).
Takue pemeHust 4acTo NPHHUMAINCH B KOHTEKCTE MPayKIAHCKHX JeT, T ACHCTBYET TOT XKe MPUHIIUIT
BPEMCHHOTO OrpaHnuycHus uMMyHHuTeTa. Harmpumep, Mellerio c. Isabel de Bourbon, aneminsiinOHHBIN
cyn Ilapmxa, 3 urons 1872 rona (cHocka 953 Beimie); Seyyid Ali Ben Hammoud, Prince Rashid

¢. Wiercinski, rpaxnanckuii cyn CeHbl, moctaHoBieHue ot 25 urons 1916 roxa (cHocka 953 Brlime);
Ex-roi d'Egypte Farouk c. S.A.R.L. Chistian Dior, anemnsaoHssiii cyn Ilaprka, TOCTaHOBIEHHE OT
11 anpens 1957 roxa (cHocka 953 Beiie); Société Jean Dessés v. Prince Farouk and Dame Sadek,
Tribunal de grande instance de la Seine, 12 urons 1963 rozaa, BocripousBenieHo B Revue critique de
droit international privé (1964), c. 689 (anrmuiickas Bepcus BocnpousBesieHa B International Law
Reports, vol. 65, cc. 37-38); neno Estate of Ferdinand Marcos Human Rights Litigation; Hilao and
Others v. Estate of Marcos, anennsuuonnsiii cyn CoenuHeHHbIX 1lTaToB, 16 urons 1994 roxa
(cHOCKa 935 BBIIE). BpHTaHCKNMI Cyl HEJABHO IMOCTaHOBWII, YTO TIOUETHBIN KOpoib Vicmannn XyaH
Kaprnoc e Byp6oH-u-BypOoH He monb3yeTcsi HMMYHHUTETOM ratione personae rmocyie OTpedeHus ot
npectona. Cm. Corinna Zu Sayn-Wittgenstein-Sayn v. HM Juan Carlos Alfonso Victor Maria de
Borboén y Borbon, Beicokmii cyn, cyn kopoieBckoit ckambu (CoennHenHoe KoponeBcTBO), penieHue ot
24 mapra 2022 roxa, [2022] EWHC 668 (QB), . 58. B koHTeKcTe yTrONOBHBIX el cM. Pinochet,
National High Court, Central Investigation Court No. 5 (Spain), request for extradition of

3 November 1998 (crocka 960 BbImIE).

MexnyHnaponubiit Cy o MatepuanbHO# chepoii 0xBaTa UMMYHHUTETA ratione personae MOHUMAaeT
«TONHBIA UMMYHHTETY (Arrest Warrant of 11 April 2000 (cHocka 899 Beie), c. 22, n. 54). Co cBoeid
cTopoHbI, camMa Komuccust, roBopst 060 IMMyHHTETE ratione personae AUMIOMAaTHUECKUX areHTOB,
MOATBEPMIIA, YTO KMMMYHHTET OT YTOJIOBHON FOPUCITUKIINM SIBISICTCS TOMHBIMY (Edcecoonux... 1958,
T. I, moxymeHnt A/3859, c. 98, koMMeHTapHii K cTarhbe 29 MPOEKTOB CTAaTEeH O AUTUIOMATHIECKUX
CHONICHUSX W UMMYHHTETaX, 1. 4)).

Cwm., Hanpumep, Arafat e Salah, xaccaumonnsiii cyn (Uramus), 28 urons 1985 roga (cHocka 947
Bolle); Ferdinand et Imelda Marcos c. Office fédéral de la police, denepanbusrii cyn (I1IBeiiuapust),
peutenue ot 2 HosOpst 1989 rona (cHocka 960 Bbiwe); Regina v. Bartle and the Commissioner of
Police for the Metropolis and Others — Ex Parte Pinochet, nanara nopnos (CoenruHeHHOE
KoponesctBo), pemenne ot 24 mapta 1999 rona (cHocka 925 Brimre), ocobenHo c. 592; Gaddafi,
anemuuoHHbIHA cyx [Tapmxka, 20 oktsi0pst 2000 roma (cHocka 947 Bhilie) (aHITHMICKUH TEKCT B
International Law Reports, vol. 125, cc. 490 ff, ocobenno c. 509); H.S.A. et al. v. S.A. et al. (nmpouecc
Apwoans [apona, Mcnannn Xyan Kapnoc ne bopoon-u-bop6os u ap.), KaccamoHHBIH Cy[
(Benbrus), mpurosop ot 12 despans 2003 roga (cuocka 960 Beiue), c. 599; Issa Hassan Sesay a.k.a.
Issa Sesay, Allieu Kondewa, Moinina Fofana v. President of the Special Court, Registrar of the
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6) Kaxk 3asBun Mexaynaponusiii Cyn B aene O6 opdepe ma apecm om 11 anpens
2000 200a, TOBOpS KOHKPETHO O MHHHCTPE WHOCTPAHHBIX MEJ, pPacHpOCTPaHCHUE
UMMYHHTETa Ha JeHCTBUSA, COBEpIIaeMble KaK B JIMYHOM, TaK U B O(ULIUAIBHOM KayecTBe,
00BACHACTCS HEOOXOUMOCTBIO TapaHTHPOBATh, YTO JIULO, IOJIb3YIONIeeCS UMMYHHTETOM
ratione personae, HE OTpPAaYMBAETCS B BEHIIONHEHHH CBOMX OQHUIMAIBHBIX (QYHKIHUH,
MIOCKOJIBKY ~«IIOCJICIICTBHS TAKOTO BOCIPEIATCTBOBAHUS BBINOJIHEHUIO OQHIHAIBHBIX
(GYHKIUH OXMHAKOBO CEPHE3HBI... BHE 3aBHCHMOCTH OT TOTO, CBSI3aH JIM apecT C ACSHUEM,
ocylecTBICHHBIM B "oduimansHOM" KadecTBe wiM B "nuuHoM" KaudecTBe»’®. Takum
00pa3oM, «MeXIy ACUCTBUSAMHA MUHICTPa HHOCTPAHHBIX el B "opuUIHaas-HOM " KadecTBe U
TaKUMHU JCUCTBHSIMH, SKOOBI COBEPIICHHHIMH B "JTHYHOM" KadecTBE, HENH3sl HPOBOIHTH
pasnuuniin®®. Takas xe joruka a fortiori momKHA AEHCTBOBATH M B OTHOIICHUH TJIaB
rOCyapCTB U IJIaB PaBHTEIbCTB.

7 Bcst monmHOTa IMMyHHTETa ratione personae TakKe OTpakKeHa B HACTOSIIUX MTPOEKTaxX
cTaTeil, KOTOpble HE MNPEeAyCMaTpUBAlOT HHUKAKUX OrPAHWYEHUM WM HUCKIIOYEHUIH,
MIPUMEHUMBIX K 3TOH KaTeropuy MMMYHHUTETa, B OTIMYHE OT HIMMYHHUTETa ratione materiae
COTJIaCHO IPOEKTY CTAThU 7.

8) Ecnu roBopuTE O TEPMUHONOTHM, TPUMEHAEMOM UIs OO0O3HAYCHUS ICSIHUMH,
MOTA/IAIOIINX MO MMMYHHUTET ratione personae, TO HEOOXOJMMO YUHTHIBATh, YTO Kakas-
7m0 €IWHCTBEHHAs WINM eAnHOooOpasHas (GopMynMpoBKa Ha IPAKTHKE OTCYTCTBYET.
Hampumep, B BeHCKOW KOHBEHIMH O IMIUIOMAaTHYECKUX CHOIICHUSX HE MPOBOAWTCA
MIPSMOTO PA3IHIHS MEXY ACTHUSIMHU, COBEPIIACMBIMHU B TMIHOM 1 O(HIHNATILHOM KauecTBe,
MIPUMEHUTENBHO K ACSHUAM JUIUIOMaTHIECKUX areHTOB, HA KOTOPBIE PaCIPOCTPaHACTCS UX
UMMYHHUTET OT YTOJOBHOH IOPUCIUKIIMHI, XOTS IPH 3TOM IIPEATOIaraeTcsi, 4T0 MMMYHHUTET
NPUMEHUM K 00enM KaTteropusam®!. Boiee TOro, TEpMUHOJOTHS, HCIONB3yeMas B IPYTUX
JOrOBOpaxX, MOKYMEHTax, CyIHECOHBIX pPEIICHMSX M IOKTPUHE, TaKXKe HE OTINYACTCS
MIOCJIEIOBATENILHOCTBIO M BKJIIOYAET, IOMHMO MPOYEro, TakKHe BBIPAKEHHS, Kak
«oduIMagbHBle W HEO(UIMANbHBIC JACHCTBUS», «HESHHSA, OCYLIECTBISEMBIE MpPHU
UCTIOTHEHUH CITy’KCOHBIX O0OS3aHHOCTEH», «IEHCTBHA, CBS3aHHBIC C O(UIHAILHBIMU
GYHKIMAMI» WM «IESHUS, COBEPIIAacHHBIC B OQUIIMAIEHOM 1 JIMYHOM KadecTBax». B aTom
npoekTe cTaTthl KoMuccus mpeanowiia NCnonb30BaTh BEIPAKCHNE «JISSTHUS, COBEPIICHHBIC
Oynip TO B JMYHOM WM O(UIMANEHOM KadecTBE», OMUPAsACh Ha (HOPMYIUPOBKY
Mexaynaponuoro Cyna B neie O6 opdepe na apecm om 11 anpens 2000 2o0a.

9) OHpCI[eJ'IeHI/IC «ACSHUs, COBCPIICHHOTO B O(i)I/IL[I/IaJ'ILHOM Ka4YeCTBE» COJACPIKUTCI B
MOAIYHKTE b) IPOCKTa CTATbU 2. Komuccus He couna H606X0,I[I/IMBIM OIpCACIINTb, YTO
oApa3yMeBacTCsa 1o «ACIHUCM, COBCPIICHHBIM B JIMYHOM Kad€CTBC», IMOCKOJIbBKY 3TO
IIOHATHE HOCHT OCTATOYHBIA XapakTep. Taxum 06p330M, 0 YMOJIYaHUIO moboe JCAHUC,
KOTOpOC HE OBLIO COBCPUICHO B O(I)I/II_[I/IEU'ILHOM Ka4yeCTBC, CUUTACTCA COBCPIICHHLIM B
JIMYHOM Ka4C€CTBEC.

989
990
991

Special Court, Prosecutor of the Special Court, Attorney-General and Minister of Justice, BepXOBHBII
cyn Creppa-Jleone, pemerne ot 14 oktsi6pst 2005 rona (S. C. Ne 1/2003); u Case against Paul
Kagame, HanlnoHambHAS cyneOHas KOJUIeTus, clneAcTBeHHbIH cyq Ne 4 (Vcnanus), penieHue ot

6 derpans 2008 roma (cHocka 960 BeIie), cc. 156 u 157. Cpenu mocneqHux aei, cM. Association
Fédeération nationale des victimes d'accidents collectifs; Association des familles des victimes du
Joola, anennsaunonnsiit cyn [apika, cineacTBeHHas nmanara, pemenue ot 16 urons 2009 roxa,
nmoATBepxkAeHHOE penieHneM Kaccarmonnoro cya ot 19 saBaps 2010 rona (cHocka 925 Beime);
Khurts Bat v. Investigating Judge of the German Federal Court, anMAHUCTpaTHBHBIIT TpUOyHAI,
BepxoBHbIH cyn (Coeaunennoe Koposesctso), 29 uronst 2011 roga (cHocka 925 Beime), 1. 55;

u A. c. Ministére public de la Conféderation, benepanbHblii yronosusii cyn (LIBeiiuapust), 25 uromns
2012 roma (cHOCcKa 925 BhIIIE), MpaBoBast ocHoBa 5.3.1. Cum. takke Teodoro Nguema Obiang Mangue
et autres, anemusIOHHbIHA cyy [lapmxa, 13 utons 2013 roma (cHocka 925 Beime).

Arrest Warrant of 11 April 2000 (cM. cHOCKy 899 BBIIIE), €. 22, 1. 55.

Ibid.

DT0 ciiefyeT U3 COBOKYIHOro npouteHus crareit 31, m. 1, u 39, n. 2, BeHckol KOHBEHIMH O
JUTIOMAaTHYECKUX CHOMICHUAX. [T0X0KHUM 00pa3oM JOKHBI TOHUMAThCst cTathi 31, m. 1, m 43, 1. 2,
KoHBeHINY 0 CrIennaNbHBIX MHCCHSX.
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10) Kommccns ucnonp3oBaia TEPMUH «ZCSIHHE» B TOM JKE€ CMBICIE W IO TEM XKe
IIPUYMHAM, KOTOPBIE M3JI0KEHBI B KOMMEHTAPHU K MOJIMYHKTY b) mpoekTa cTaThu 2, Iae
COJEPIKUTCS OIPENICIICHNE «ACSHHS, COBEPIICHHOTO B O(DUIIHATEHOM KauyecTBEY.

11)  JesHus, Ha KOTOPBIE PacIpOCTpaHIEeTCs MIMMYHHUTET ratione personae, — 3TO JEsTHUS,
KOTOpBIE OBUIM COBEPILNCHBI IVIABOM IrOCYJapcTBa, IMIABOM MPAaBUTEIBCTBA WIIM MUHHCTPOM
MHOCTPAHHBIX JI€J1 B TEUCHHE WM 0 CPOKa MX moiHoMmouni. [IpmunHa 3toro cmsi3zaHa c
LEeTbl0 MMMYHHTETa ratione personae, MNPEANONarafomero Kak 3alUTy IPHHINIA
CYBEPEHHOT'0 PaBCHCTBA I'OCYNapCTBa, TaK M TapaHTHUH OECHPEATCTBEHHOTO BBINOIHEHH
JIUOAaMH, OONajaloIMMKM TaKMM HMMYHHUTETOM, CBOMX (YHKIHMH IPEICTaBUTEIHCTBA
TOCyAapcTBa B TEUEHHE BCETO CPOKAa CBOMX ITOJHOMOYHMH. B 3TOM cMbICIEe MPUMEHHNMOCTh
UMMYHHUTETA K JESHUSIM, COBEPIICHHBIM TAKUMH JINI[AMHU B TEUCHNE CPOKA ITOJTHOMOYHH, HE
TpeOyeT manbHEHIINX MOsSCHEHWH. B OTHOmICHWM AesHWH, COBEPIIEHHBIX IO CpPOKa HX
MTOJTHOMOYHH, HEOOXOANMO OTMETHTbh, YTO UMMYHHTET ratione personae NpuUMEHAETCS K HUM
TONBKO B TOM CIy4Yae, €CIH YTOJOBHYIO IOPHUCIUKIMIO WHOCTPAHHOTO TOCYAapCTBa
MIPEATIoaraeTcs OCYIIECTBUTh B MEPHOA NMPEOBIBAHNSA B JODKHOCTH TJIaBbl TOCYAApCTBa,
TJIaBbl NPABUTEIBCTBA U MUHHCTPAa WHOCTPAHHBIX AEN. DTO OOYCIOBIEHO TEM, YTO, Kak
3asBun MexnyHaponnelii Cyn B nene O6 opoepe wa apecm om 11 anpens 2000 2ooa,
«HEIB3S MIPOBOANTH PA3ININE MEXIY JACTHUSIMH, COBEPIICHHBIMHU JI0 TOTO, KaK JIUIIO 3aH5I0
IIOCT MUHHCTPa WHOCTPAHHBIX [IeN, U ACSHUSAMH, COBEPUICHHBIMH B TEUCHHE CPOKa €ro
NpeObIBaHUs B JOJDKHOCTH. TakuMm 00pa3oM, ecid MHHUCTP HWHOCTPAaHHBIX Aed Oyaer
apecToBaH Ha TEPPUTOPUHM JPYroro TOCyJapcTBa IO YTOJIOBHOMY OOBHHEHHIO, TO,
HECOMHEHHO, OH HE CMOXET HCIONHATh cBOM oOs3aHHOCTH. IlocienctBus momoOHOTO
BOCIIPEISITCTBOBAHMS  BBITIOJIHCHHIO O(UIMANBHBIX (QYHKIUHA SBIAIOTCS OAWHAKOBO
CephE3HBIMH BHE 3aBHCUMOCTH OT TOTO, OyJeT JM 3TOT apecT CBsA3aH C JACSHHUAMH,
MIPEATION0KUTEIBHO COBEPIICHHBIMH JI0 BCTYIUICHNS JAHHOTO JIMIA B IOJDKHOCTh MUHHCTPA
WHOCTPAHHBIX JIEJI, WU C NESHUSIMU, COBEPIICHHBIMU B TEYEHHE CPOKA €ro MpeObIBaHUs B
JIOJKHOCTI» %2,

12) B mrobom cirygae HEOOXOIUMO OTMETHUTB, YTO, Kak 3asaBmi MexayHapoaHsrii Cyn B
TOM K€ JieJie, IMMYHHTET ratione personae MMEET MpOLECcCyaIbHBIH XapaKTep W IOJKEH
MHTEPIIPETHPOBATECS HE KaK OCBOOOXKICHME TJaB TOCYJapCTB, IJTaB NPABHTEIbCTB WIIN
MHUHHCTPOB MHOCTPAHHBIX JIeJI OT YTOJIOBHOW OTBETCTBEHHOCTH 3a JESHHS, COBEpIICHHbIE
UMH B TEYCHHE CPOKa WX IOJHOMOYMH WJIM /IO 3TOTO CPOKa, a TOJNBKO KaK OTCPOYKa
OCYIIECTBJIICHUST WHOCTPAHHOW YTOJOBHOM IOPUCIUKIMK Ha TEpHOJ IpeObIBaHUS B
JOJDKHOCTH  BBIILICYKA3aHHBIX BBICOKOIMOCTABICHHBIX JIUI®., COOTBETCTBEHHO, IIOCIE
3aBEpIICHHs CPOKa IOJHOMOYMH AESHUs, COBEPIICHHbIE B TEUCHHE WIIM JO 3TOTO CPOKa,
IepecTaroT Momnajarh Mo MMMYHHTET ratione personac W MOTYT B HEKOTOPBIX CIIydasx
TIOJIJIE’KaTh YTOJIOBHOW IOPUCAMKIINH, KOTOPYIO HENb3s OBUIO OCYLIECTBIISITH B MEPHOI MX
HaXOXJICHHS B JOJDKHOCTH.

13) HaKOHeH, HCO6XO,I[I/IMO TaKK€ OTMETUTD, YTO UMMYHUTET ratione personac HA B KOEM
ClIydyac HE NPUMCHSACTCA K JACIHUAM, COBCPIICHHBIM TIJlaBaMU TOCYAapCTB, IJIaBaMH
MPaBUTEILCTB HWJIWX MHUHUCTPAMU HHOCTPAHHBIX JCJ MOCJIC 3aBCPUICHHUA HX CPOKa
IIOJTHOMOYHH. HOCKOJ’IBKY TCOCPb OHU CYUTAKOTCA «OBIBIIMMMY TJIaBAMHU rocyaapcTB,
rjiaBaMu TIPABUTCILCTB HWJIIM MHUHHUCTPAMU HWHOCTPAHHBIX HOCJI, ,I[CﬁCTBPIe TakKoro Hux
HMMYHUTETA MPCKPAIIACTCs C IMIPEKPALICHUCM UX TIOJTHOMOYHH.

14)  TIlysHkr 3 kacaeTcs TOTrO, YTO NMPOMCXOAUT IOCJIE€ OKOHYaHMS CPOKa IOJHOMOYMH
IJIaBbl TOCYAAPCTBA, INIaBbl MPABUTEILCTBA I MUHUCTPA UHOCTPAHHBIX A€ C JCSHUAMU,
KOTOpBbIE OHHM COBEPUIMJIM B CBOEM OQHIMAJILHOM KauyecTBE BO BpeMsi NIpeObIBaHHS B
nomwkHOocTH. IIyHKT 3 HMCXOAMT W3 NpPUHNOMIA, YTO HWMMYHHUTET ratione personae
IIpeKpaIiaeTcsl mocie MpeKpameHust cpoka noiaHomMounit. OHaKO HEO0OXOIMMO HMETh B
BUJTy, 4TO B IIE€PUOJ] MPeObIBaHUS B JOJDKHOCTH TJaBa TOCYIapCcTBa, IllaBa IPaBUTEIILCTBA
WIN MUHUCTP WHOCTPAHHBIX JIEI MOTYT COBEpIIAaTh JESHUS B O(HIMaIbHOM KadecTBe,

992
993

GE.22-12452

Arrest Warrant of 11 April 2000 (cM. cHOCKy 899 BBIIIE), €. 22, 1. 55.

«VIMMYHUTET OT IOPUCIUKIIMH BIIOJHE MOXKET NPETATCTBOBATH CYACOHOMY MPECIICIOBAHUIO Ha
OTIPE/ICNICHHBIH ePHOJ BPEMEHH WM B OTHOIICHHUH OTIPE/CICHHBIX NIPABOHAPYILICHUIT; OH HE MOXET
0CBOOOMUTS JIMIIO, K KOTOPOMY OH IPHMEHSIETCSI, OT BCEX BUIOB YIOJIOBHOMH OTBETCTBEHHOCTHY
(ibid., c. 25, . 60).
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KOTOpBIE HE TEPSIIOT 3TOTO KauecTBA JIMIIb 110 NPUYMHE NPEKPALICHUs] MOJHOMOYHMH U
MIO3TOMY MOTYT TO-TIPEXKHEMY TTOKPBIBaThCS NMMYHHUTETOM ratione materiae. Hecmotpst Ha
TO, YTO B TOCYIHApCTBEHHOW, JOTOBOPHON © CyneOHOW MpaKTHKEe JTOT BOIPOC
¢dopMmyupyeTcs TO-pa3HOMY, C MaTepHalbHOM TOYKHM 3pPEHHS OH HE BBI3BIBACT
pasHormacuii®.

15) Takmm oOpa3oM, B MYyHKTE 3 COHEPXKUTCS OTOBOPKA «HE HAHOCHUT yIIepOay
OTHOCHTEJIFHO NOTEHIWAJIBbHONH NPHUMEHHMOCTH HWMMYHHTEeTa ratione materiae K
BBIIICYKa3aHHbIM JeHCTBIAM. DTO HE O3HAaYaeT MPOUICHNS IMMYHHUTETA ratione personae Ha
NEepHOJ IOCNIe 3aBEpIICHUS CPOKA ITOJHOMOYMH JIMIL, IOJb3YIOLIMXCS HMMYHHTETOM,
MIOCKOJIBKY 3TO NMPOTHUBOPEUYMIO OBl MyHKTY 1 IpoekTa CTaTbH. DTO HE O3HAa4aeT TaKkKe
KaKoro-mudo npeoOpa3oBaHusI IMMYHHTETA ratione personae B HOBYI0 (popMy IMMYHHTETA
ratione materiae, KOTOPHIH aBTOMATHYECKA NMPHUMEHICTCS B COOTBETCTBHH C IYHKTOM 3.
Komuccus cuuTaeT, 4TO OrOBOpKa «HE HAHOCHUT yIIepOay JIUMIb NPH3HACT NPUMEHEHHE
HOpM, KacaloluXcs MMMYyHHTETa ratione materiae K OBIBIINM TJIaBE TOCYIapCTBa, TJIaBE
NPaBUTEIBCTBA WM MHUHHCTPY HHOCTPAaHHBIX jaes. IIyHKT 3 He mpenpeniaer BOIPOC O
CoepKaHUH peKMMa IMMYHHUTETa ratione materiae, HOCKOJIBKY pacCMaTpHBaeTCs B TPEThEH
YaCTH HACTOSIINX MPOCKTOB CTATEHl.

YacTb TpeThs
HNmmyHuTeT ratione materiae

KommenTapuii

1) YacTe TpeThs MPOEKTOB cTaTeil IOCBAIIEHA HMMMYHHTETY ratione materiae oT
WHOCTPAHHOH YTOJOBHOM topucIuKiyu. FOpHUCIMKIIMOHHBIH MMMYHHTET ratione materiae
pacIpocTpaHseTcs Ha BCeX JOJDKHOCTHBIX JIUI] TOCY IapCTBa, HE3aBUCHMO OT TOTO, SIBIISIOTCS
M OHU JICHCTBYIOIIMMH HWIIM OBIBIIMMHM, BKIIOYAs TE€X, KOTOpPHIC paHEee IOJIb30BAINCH
NMMYHUTETOM ratione personae B KaueCTBE ITaBbI TOCYAApCTBa, TJIAaBbl IPABUTEIBCTB WIN
MHHHCTPa HHOCTPAHHBIX JIeJI, HO OoJiee He 3aHIMAIOT COOTBETCTBYIOIIYIO JOIDKHOCTb.

2) YacTb TpeThbs COCTOMT M3 TPEX HPOEKTOB CTATEeH, ONMpEIEISIONINX HOPMAaTHUBHBIC
9JIEMEHTHI TIPaBOBOTO PEXHMa, MIPUMEHUMOTO K IOPUCIUKIIMOHHOMY HMMYHHTETY ratione
materiae. B mpoekre crtatbm 5 omnpenensercss CyObEKTHUBHBIH 3JEMEHT HMMYHHTETA
(1OIPKHOCTHBIE JIMIIA, KOTOPBIE TOJIB3YIOTCSI MMMYHHUTETOM). [IpoekT craThu 6 mocBsIieH
MaTepHaIbHOMY OJJIEMEHTY (IesHHs, Ha KOTOpbIe pPAacHpOCTpaHsieTCcss HMMYHHUTET) H
BPEMEHHOMY 3JIEMEHTY (CPOK JeicTBUs MMMYHHTETa). B mpoekTe cratbu 7 onpenenstorces
OTpaHWYCHUS WM U3BATHS U3 UIMMYHHUTETA, CBA3AaHHBIE C NPEATOIaraéMbIM COBEPIIECHHEM
MIPECTYIJICHUH 10 MEXIyHapoAHOMY npaBy. HakoHnem, cienyer OTMETHTBH, YTO HMPOEKTHI
cTaTeH cosepKaT NPUIIOKEHUE, B KOTOPOM HEPEUHCIIAETCS Psii MEXIYHAPOAHBIX JIOTOBOPOB
B KauecTBE OPHUEHTHpA JUIs OMNpEAENEHHsS HPECTYIUIEHHMH IO MEXIyHapOIHOMY IIpaBy,
TIEpEYUCIICHHBIX B ITPOEKTe cTaThy 7. [Io3ToMy HaHHOE NPHIIOKEHUE MOIIEKHUT IIPOUYTCHHIO
COBMECTHO C TPEThEH YacThIO.

3) Kpome Toro, B myHKTE 3 TpOeKTa CTaTbM 6 ONpENEIsIeTCs] B3aMMOCBS3b MEXIY
MMMYHHTETOM ratione personae ¥ UMMYHHTETOM ratione materiae, KOTOpPbIi IPUMEHSETCS K
rJlaBaM TOCyJapcTB, IJIaBaM IIPaBUTENILCTB M MHHUCTpaM HWHOCTPAHHBIX [N I0Cie
OKOHYaHHMS CPOKA MX MOJTHOMOYHH.

9% Tak, HAIPUMEP, CO CCHUIKOM Ha HMMYHUTET YWIEHOB JAMILUIOMATHYECKUX MUCCHI B BeHCKoM

KOHBEHLIUH O JUIJIOMAaTHYECKUX CHOLICHHSX MPSIMO CKA3aHO, YTO «B OTHOLIEHUH JEHCTBHUH,
COBEPIICHHBIX TAKUM JIUIIOM TIPH BBIMOJIHEHUU CBOUX (YHKIMI COTPYIHHUKA MPEICTaBUTEIbCTRA,
HMMYHHUTET IPOIODKAET CYIeCTBOBaTh» (CT. 39, 1. 2), ¥ 3Ta GOopMyIMpPOBKA BOCIIPOM3BOAUTCS B
KonBeHnmu o criennanbHBIX MUcCHsX (cT. 43, 1. 1). B cyneOHoit e mpakTuke rocyIapcTB 3TOT
BOIIPOC PEIIaJICS TP MOMOIIM CaAMBIX pa3HOOOPa3HBIX (GOPMYITUPOBOK: IyTEM OTCBUIKH K
«OCTaTOYHOMY UMMYHUTETY», «ULSILIEMYCSl HIMMYHHUTETY B OTHOIICHUH O(UIMAIBHBIX aKTOB)» WIH C
UCIIOJIB30BaHUEM MTOX0XKUX (opMyI1. B 3Toii cBs3u cM. aHanmu3, moAroTosiaeHHb CekperapraToM B
memopanayme 2008 roma (A/CN.4/596 u Corr.1, pa3mereH Ha BeG-caiite Komuccun, TOKyMEHTHI
MIECTUIECATOH ceccuu, . 137 u nanee).
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Cratbs 5
JInua, nop3yommecsi HMMYHUTETOM ratione materiae

JIOIKHOCTHBIE JIHIA TOCYNapCTBa, BBICTYMAIOIINE B KAadeCTBE TAKOBBIX,
MONB3YIOTCS. MMMYHHTETOM ratione materiaeé OT OCYIIECTBICHHS WHOCTPaHHON
YIOJIOBHOH FOPUCIUKLIUY.

KommenTapuii

1) IIpoekT craThu 5 sABISACTCA MEPBBIM M3 NPOEKTOB CTaTelf 00 MMMYyHHTETE ratione
materiae ¥ TOCBSAIICH OMpPENENCHUI0 CyObEeKTUBHOW cdepsl oxBaTra STOH KaTeropuu
UMMYHHTETa OT HHOCTPAHHOH YroJoBHOU IopHcAUKIHU. COOTBETCTBEHHO, JaHHBII MPOEKT
CTaTbU NapaJUIeNieH MPOEKTY CTAaTbU 3 O JIMIAX, MOJIB3YIOIIMXCS WMMYHHTETOM ratione
personae, UMeeT Ty K€ CTPYKTYpy H HCIIONB3yeT mutatis mutandis Te e GOpMyITHPOBKH H
TEPMHHOJIOTHIO, KOTOpBIE yxe OBUIM corjacoBaHbl Kommccuell B OTHOLIGHMH HPOEKTa
ctatbu 3. OH HE COIEPKUT MePeyHsT KOHKPETHBIX JIHLI, OJIB3YIOIINXCS HMMYHUTETOM, HO B
ciy4ae IMMYHHUTETA ratione materiae 0003Ha4aeT MX KaK «JOJDKHOCTHBIE JIHIIa TOCYIapCTBa,
BBICTYTMAOLINE B KAYECTBE TAKOBBIX».

2) TepMHH «JOJDKHOCTHBIE JIMIA TOCYJapCTBAa», WCIOIB3YEMBIH B JaHHOM IPOEKTE
CTaThH, CIEAyeT MOHUMAaTh B TOM CMBbICJE, KOTOPBIH NMPHIAETCS €My B ITyHKTE a) IIPOEKTa
CTaThH 2, a IMEHHO: «II000€ OTAENBHOE JIMIIO, KOTOPOE NPEACTaBIsAEeT rOCYAapCcTBO WIIN
OCYIIECTBISICT TOCYAApCTBEHHBbIC (yHKIMU». B oTnmume or cioydas c JIHOAMH,
MOJB3YIOIMMHACS MMMYHUTETOM ratione personae, Kommccuss He couia BO3MOXHBIM
COCTaBUTHh B HACTOSIIMX MPOEKTaX CTAaTeH IepedeHb JIUII, MOJIb3YIOMNXCS UMMYHUTETOM
ratione materiae. HanpoTus, nuia, moib3yronuecs TaKOH KaTeropreil IMMYHHUTETA, JOJDKHBI
OTPENETATECS B KaKAOM KOHKPETHOM Cllydae IyTeM IPUMEHCHHS KPHTEPHUEB,
COJIEPIKAIUXCS B MYHKTE a) IPOEKTa CTaThH 2, KOTOPHIC MIOKAa3bIBAIOT HAIMUHUE CBSI3H MEXKIY
JOJDKHOCTHBIM JIMLIOM M TOCyAapcTBOM. [IJis mesieil HacTOSIIEro MPOEKTa CTaThbH CIIETYET
JIOJDKHBIM 00pa3oM IPHHATH K CBEACHHIO KOMMEHTAPHH K IIYHKTY a) MPOEKTa cTaThu 2%%.

3) BrlpaskeHne «BBICTYHAIOIIME B KAaueCTBE TAKOBBIX» YKa3bIBAaeT Ha OQHIIMATIBHBINA
XapaxkTep ACHCTBUH MOJDKHOCTHBIX JIMI, TEM CaMbIM IOJYepKuBast ()yHKIMOHAIBHBIA
XapakTep MMMYHHTETa ratione materiae ¥ OTIMYas €ro OT MMMYHHTETa ratione personae.
VYuuteiBas (yHKIMOHAIBHBIH XapakTep MMMYHHTETa ratione materiae, HEKOTOpPbIE YJICHBI
Komuccnn BbIpasuiy COMHEHHS B HEOOXOAMMOCTH OIPEACNIEHHS ITOJIb3YIOMNXCS UM JIHIL,
MIOCKOJIbKY, II0 MX MHEHHIO, CYIIECTBEHHBIM JJIEMEHTOM HMMYHHTETa ratione materiae
SIBIISIETCSI XapaKTep COBEPILCHHBIX AEHCTBUH, a HE JMIO, KOTOpoe MX coBepmaeT. OpHaKo
OoNpIIMHCTBO 4WiIeHOB Komuccnu cowsio menecooOpasHbIM CHadaia ONpEeAeInTh JIHIL,
TIOJIb3YIOIIUXCST ATOW KaTeropmed MMMYHHUTETA, ITOCKOJIBKY MMMYHHUTET OT MHOCTPaHHOU
YTOJIOBHOM IOPUCIUKIIMK PACIPOCTPaHACTCs Ha 3THX Jiui. B mrobom ciywae ciemyer
MOJYEPKHYTh, YTO CCBUIKA Ha TO, YTO «IOJDKHOCTHBIE JIMIA TOCYAApCTBa» JOJDKHBI
«[BBICTYyIIaTh| B KadyecTBE TAaKOBBIX», YTOOBI BOCIIOJIL30BAaThCS WMMYHHUTETOM ratione
materiae, He MOAPa3yMEBaeT HHUKAKOTO 3asiBJICHUS O AEHCTBUSAX, KOTOPBIE MOTYT OBITH
OXBaueHbl TAKUM UMMYHHTETOM, KOTOPBIE pacCMaTpHUBaIOTCs B poekTe cratbu 6. ITo aToi
K€ TPUYMHE BHIPAKCHHWE «IIPH HCHOJIHEHWH CIy)XeOHBIX OOs3aHHOCTEH» He
HCTIONB30BAJIOCH, 4YTOOBI M30€XKaTh BO3MOXHOM ITyTaHWIBI C MOHITHEM «JeiCTBUE,
COBEpIIEHHOE B O(IUIMAITEHOM KayecTBe».

4) CornacHo TyHKTY 3 mpoekta crathd 4%, UMMyHHTET ratione materiae TaKKe
pacripocTpaHsieTcss Ha OBIBIIMX TJIaB TOCYIAapCTB, TJaB IIPaBUTEIbCTB W MUHHCTPOB
WHOCTPAHHBIX e, «KOTJ]a OHH JIEHCTBOBAJIM B KAUECTBE [ IOPKHOCTHBIX JIMI] TOCYapCTBa]».
Onnaxo Komuccust He cunTaeT HEOOXOAMMBIM MPSIMO YIIOMUHATH MX B HACTOSILEM MIPOEKTE
CTaThH, MOCKOJIKY IMMYHHTET ratione materiae rmpeaocTaBIsieTcsi UM He B CHITy MX 0c000T0
cTaryca B TOCYZapcTBE, a B CHIy MX CTaTyca JOJDKHOCTHBIX JIMI TOCYAapcTBa, KOTOpBIE
JICHCTBOBAJIM B KaueCTBE TAKOBBIX B TEUEHHE CPOKa CBOMX IosiHOMounH. Xotst Komuccus
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CM. nyHKTHI 3)—20) KOMMEHTapHsI K IIPOEKTY CTaThH 2 BBIIIE.

CoracHo 3TOMY TOJIOXKEHHUIO, «IIPEeKpallleHne MMMYHHTETa ratione personae He HAaHOCHT yliepoa
NPUMEHEHHIO HOPM MEXIyHapOIHOTO MPaBa, KacaloluXcs IMMyHHTeTa ratione materiae». O cdepe
HOPUMEHEHHUs 9TOI OTOBOPKH «HE HAHOCHUT yIepOay» cM. MyHKT 15) KoMMeHTapus K IPOEKTy CTaTbu 4
BBIIIIE.
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CYMTAET, YTO IJIaBa TOCYAApCTBa, IJ1aBa NPAaBUTENBCTBA M MHHUCTP HMHOCTPAHHBIX [EI
MOJIB3YIOTCS IMMYHHTETOM ratione materiac B CTpPOrOM CMBICIIE TOJIBKO TOTZA, KOTJa OHU
yK€ HE 3aHMMAIOT CBOM JOJDKHOCTH, OHa HE COWIa HEOOXOIAMMBIM CCBHUIATHCS HA 3TO B
MIPOEKTE CTaThH 5. DTOT BOIPOC Oojiee aeKBaTHO PacCMaTPHUBACTCS B MPOCKTE CTATHH O,
KOTOpBIH KacaeTcsi MaTepHajbHOW W BpPEMEHHOH cdepbl OxBara MMMYyHHTETa ratione
materiae, chopMyIHPOBaHHON IO 00pPa3Ily MPOEKTa CTaThh 4.

5) IIpoekT craThi 5 He 3aTparmBaeT HCKIIOYCHHH M3 MMMYHHTETa ratione materiae,
YIIOMSHYTHIX B IIPOEKTE CTaThH 7.

6) Haxkonemn, cienyer oOpaTuTh BHUMaHHE HA TO, YTO B IMPOEKTE CTATHU 5 BHIpPAKEHUE
«OT OCYLIECTBIICHNS! THOCTPAHHOH YTOJIOBHOM FOPUCIVKIUI HCHOJIB3YESTCS TaK JKe, KaK U B
NPOEKTE CTAaThH 3 B OTHOIICHUH JIMLI, MOJNB3YIOIUXCS HMMYHHTETOM ratione personae. 9To
BBIPQ)XCHHE YKa3blBaeT Ha CBSI3b MEXAY HMMMYHHUTETOM W HWHOCTPAHHOH YroJOBHOMN
IOPUCIOUKIMEH U NOAYEPKUBAET M0 CYTH IPOLECCyaTbHBIH XapakTep HMMYHHUTETA, KOTOPBI
JeHCTBYeT B OTHOLICHHH OCYILECTBICHHS YTOJOBHOH IOPHCIUKIUHM HPUMEHHUTENBHO K
KOHKPETHOMY TOBEIeHHI0.

Cratbs 6
Cdepa oxBaTa uMMyHMTeTA ratione materiae

1. I[OJ'DKHOCTHBIC Jyana rocyaapctsa  MOJB3YHOTCSA HWMMYHHUTCTOM ratione
materiae TOJIbKO B OTHOLICHUH ,I[eﬂHPIﬁ, COBCPUICHHBIX B O(I)I/II_[I/IaJ'IBHOM Ka4dCCTBC.

2. NmMyHnTeT ratione materiae B OTHOIIGHHM MESHUH, COBEpIICHHBIX B
ounmanbHOM KadecTBe, IPOJOIDKAET CYIIECTBOBAThH IIOCIE TOTO, KaK TakKHe JIMIA
MepeCTaroT OBITh TOPKHOCTHBIMH JIMLIAMHU TOCYJapCTBa.

3. OTZ[CJ'IBHBIC Jigna, II0JIb30BaBIIMECd HMMMYHHUTCTOM ratione personac B
COOTBCTCTBUU C IIPOCKTOM CTATbU 4, CpOK IIOJTHOMOYHH KOTOPBIX 3aKOHYHUIICS,
MNpOAOIKAKOT IMOJB30BATHCA UMMYHHUTETOM B OTHOLICHHUHN Z[ei[HPIﬁ, COBCPUICHHBIX B
O(I)I/II_[I/IEIJ'IBHOM Ka4yeCTBC B TCUCHUC CPOKA TAKUX TTOJTHOMOYHH.

Kommenrtapuii

1) [IpoexT craThu 6 IMOCBSAIIEH ONpeAeNeHnI0 oObeMa UMMYHHTETa ratione materiae,
BKJIIOYasl MaTepHalbHBIE M BPEMEHHBIE OJJIEMEHTHl J3TOH KaTeropud HMMMYHHTETa
JOJDKHOCTHBIX JIMI] TOCYJapcTBa OT MHOCTPAHHOM yroJoBHOH ropucaukuuu. OH 3aBepmiaeTt
MIPOEKT CTaTbU 5, KOTOpasi KacaeTcsl JIMI, MOJIb3YIONNXCsI MMMYHUTETOM ratione materiae.
O0a mpoekta craTeil OmMpeneisoT OOMMH pekuM, NMPUMEHUMBIA K TAaHHOH KaTeropuu
UMMYHHTETA.

2) [Ipoext cratbu 6 HMMeeT cojlepikaHHe, MapajulenbHOe ToMy, kKotopoe Kommccns
UCTIONb30BaIa B OTHOIICHWM IPOEKTa CTaThM 4 O cdepe oxBaTa MMMyHHTETa ratione
personae. B mpoekre cratbu 6 MOpsIOK MEPBBIX ABYX ITyHKTOB OBbUT MI3MEHEH: CHAYaJIa HIET
CCBUIKA Ha MaTepHaJIbHbIA 3JIEMEHT (IesHNs, Ha KOTOPbIE paclpoCTpaHsIeTCs] MIMMYHHUTET),
a 3aTeM CChUIKa Ha BPEMEHHOW 3JIEMEHT (CPOK JCHCTBMA MMMYHHTETa). JTO MPU3BaHO
MIOJTYEPKHYTh MaTepHAIbHBIHN 31EMEHT U (QYHKIMOHAIbHOE U3MEPEHNEe UMMYHHUTETa ratione
materiae, ImyTeM OTpaXEHHs TOTO (DaKTa, YTO IEHCTBHS, COBEPIICHHBIE B O(PHIINMATHHOM
Ka4yecTBE, 3aHUMAIOT LIEHTPAIILHOE MECTO B ATOM KaTeropuu MMMYyHUTETa. TeM He MeHee
HEOOXOANMO YUYHUTHIBATh, YTO KyMYJISITHBHOE PAacCMOTPEHHE MaTepHalbHOTrO (MyHKT 1) n
BPEMEHHOro (IyHKT 2) acleKTOB JIC)KUT B OCHOBE MOHMMaHHUs c(epbl OXBaTa TaKOro
nmMmyHuTera. Kpome Toro, mpoekT craTtb 6 COAEPKUT MYHKT, NOCBAIICHHBIA B3aUMOCBS3H
MEXX1y IMMYHHUTETOM ratione materiae 1 MIMMYHHTETOM ratione personae, aHaJIOTHYHO TOMY,
KaK 9TO YK€ CIeNIaHO B yHKTE 3 MPOeKTa CTaTbU 4, KOTOPBII OH JOMNOTHSET.

3) ITynkr 1 mpu3BaH yka3aTb, 4TO IMMYHHTET ratione materiae IpUMEHSETCS TOJIBKO B
OTHOIIGHUH JISHHUH, COBEPLIEHHBIX B OQHIMAJILHOM KauyecTBe, KaK 3TO IOHATHE
ompesieiecH0 B MOANyHKTe b) mpoekta cratbu 2°%. COOTBETCTBEHHO, [ICHUCTBUS,
COBEPIICHHBIE B JMYHOM KayeCcTBE, HCKJIIOYAIOTCA M3 3TOM KaTeropuM HMMYHUTETa,

997
998

CM. BbIIIE TyHKT 16) KOMMEHTapHs K IPOEKTY CTaTby 3.
CM. nomyHKT b) poekTa craThy 2 BBIIIE U ITYyHKTH 21)-35) KOMMEHTapHs K HEMY.
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B OTVIMYHE OT UMMYHHTETA ratione personae, KOTOPBIA MPUMEHSETCS B OTHOIICHUN 00enx
KaTeropui AeUCTBUM.

4) Xots myHKT | npu3BaH NOAYEPKHYTh MAaTepUATbHBINA 3JIEMEHT HIMMYHHTETa ratione
materiae, Komuccus penriia BKIFOYUTh B HETO CCHUIKY Ha JIOJDKHOCTHBIX JIMIL TOCY/IapCTBa,
4TO0BI TTOAYEPKHYTh, YTO TOJILKO OHH MOTYT COBEPIIUTh OJHO U3 JCSHHU, HA KOTOpBIC
pacmpocTpaHsercss HWMMYHHUTET COTJIACHO MPOEKTaM CcTaTeid. ITO MOMYEepPKHBAET
HEOOXOAUMOCTh HaMW4UWs OOOMX JIIEMEHTOB (CyOBEKTHBHOTO M MATEPHAJIBHOTO) LIS
npuMeHeHuss uMMyHuTera. OJHAKO HE OBUI0 COYTEHO HEOOXOJMMBIM CCBUIATHCS Ha
TpeOoBaHWE O TOM, 4YTOOBI JOJDKHOCTHBIC JIHMIA «BBICTYMAId B KA4eCTBE TAKOBBIX),
MOCKOJIbKY CTaTyC TOJDKHOCTHOTO JIMIIA KACACTCs He XapakTepa JeUCTBUS, a CyObEKTHBHOTO
JJIEMEHTAa UMMYHHUTETA, KOTOPBIH y)KE YUTEH B MPOCKTE CTaThu 57%.

5) MatepuanbHas chepa OeiicTBHSI WMMYHHTETa ratione materiae, HW3JIOKCHHAs B
ImyHKTe 1 IIpoeKTa cTaTbu 6, He 3aTparuBaeT BOIPOC 00 OrpaHMYCHHSAX MM MCKIIIOUCHUSIX
U3 IMMYHHUTETA, KOTOPBIN pacCMaTpHBaeTcs B IPOEKTE CTaThH 7.

6) B myHkTe 2 TOBOpPHTCS O BpPEMEHHOM DJIEMEHTE MMMYHHTETa ratione materiae,
MOAYEPKUBACTCS €ro HOCTOSHHBIN XapakTep, KOTOPBIA He MepecTaeT CylIeCTBOBATh MOCIIE
TOT0, KaK JOJDKHOCTHOE JIUIIO, COBEPLIMBILIEE JSSHUEC B CBOEM O(UIMAIBHOM KadecTBe,
nepecTano UM ObITh. Takas XxapaKTepUCTHKa HMMYHHTETA ratione materiae Kak IOCTOSIHHOTO
BBITEKAeT M3 TOro (hakTa, YTO €ro NMPU3HAHHE OCHOBAHO Ha XapaKTepe COBEPLICHHOTO
JOJDKHOCTHBIM JIMLIOM [IESHHS, KOTOPBIH HE MEHSETCS B 3aBHCHMOCTH OT IOJDKHOCTH,
3aHMMaeMoi ero aBTOpoM. Takum o0pa3oM, XOTs HEOOXOAWMO, YTOOBI NesHHE OBLIO
COBEPILCHO JOJDKHOCTHBIM JIMLIOM FOCYAAPCTBA, BBICTYMAOLINM B KaUeCTBE TAKOBOTO, 3TOT
oduumanbHBIl XapakTep BIOCICIACTBMM He wHcuesaeT. ClienoBaTesibHO, I Leleit
UMMYHHTETa ratione materiac He HMMeEET 3HAUYCHHS, 3aHUMaeT JIM JODKHOCTHOE JIULO,
3a/IeiCTBYONIee IMMYHHTET, TAKYIO TOJDKHOCTD HA MOMEHT 3asIBIICHUS 00 HIMMYHUTETE UITH,
HaIpOTHB, OHO Y€ He SBISIETCA IOJDKHOCTHBIM JIMIIOM TOCyAapcTBa. B oboux ciydasx
JesHAE, COBEPLICHHOE B O(HINATEHOM KadecTBe, OCTACTCs OPUINAIBHBIM, H TIODKHOCTHOS
JHIO TOCYIapcTBa, COBEPLIMBIIEE €ro, MOXET B pAaBHOH CTENCHU II0Jb30BATHCS
UMMYHHTETOM, HE3aBHCUMO OT TOTO, SIBILSIETCS JIK OHO ITO-NIPEKHEMY JOJDKHOCTHBIM JIUIIOM
WM TepecTaio UM ObITh. I1OCTOSHHBIN XapakTep MMMYyHHUTETa ratione materiae panee
npusHaBaics Komucenmedd B ee  paboTe 1O JIUIUIOMATHYECKUM — OTHOMICHHSM %,
HE OCMapuBajICs HA MPAKTUKE U B LIEJIOM IPU3HACTCS TOKTPUHON 0!,

7) Komuccns pemmna onpeaeniTe BpeMEHHOH 3JIEMEHT HMMYHHUTETA ratione materiae,
yKazaB, 9TO OH «IIPOJIOJDKAET CYIIECTBOBATH MOCIE TOTO, KaK TaKUE JIUIA TIePeCcTaloT OBITh
JOJDKHOCTHBIMH JIMIIAMHU TOCYIAPCTBaY, CIEIysl TAKAM 00pa3oM MOIEIH, UCIIOIE3YeMOH B
BeHCKOM KOHBEHIIMH O AUIUIOMAaTHYecKuX cHoweHusx 1961 roma!? y KouseHuuu o
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CM. BBbIIIIE TYHKT 3) KOMMEHTapHs K MPOEKTY CTaThH 5.

CM., ¢ ApyTOit CTOPOHBL, IMyHKT 19) KOMMEHTapHs K MIPOEKTY CTaThH 2, MyHKT 1 b) V), mpoekToB
cTaTeit 0 IOPUCIUKINOHHBIX IMMYHHTETaX TOCYJapCTB U HX COOCTBEHHOCTH, pHHsTOro Komuccuneit
HA €€ COPOK TPEThEH CeCCHU: «[M|IMMYHHUTETHI ratione personae, B OTJIHMYNE OT IMMYHHUTETOB ratione
materiae, KOTOPBIE COXPAHSIOTCS MOCTe MPEKPaIeHUs OpUIHATBHBIX QYHKIHA, OoJee He
MIPUMEHSIIOTCS, KOTIa TOCYAapCTBEHHAs JOJDKHOCTD IpeKpalieHa Wik GyHKIUH IPEeKpaleHbhy
(Eorcecoonux... 1991, . 11 (wactb BTOpas), c. 18).

CwM. MHCTHTYT MeXIyHapOJHOTO MpaBa, PE30IoIHs 00 IMMYHHTETaxX IVIaB rOCYJapCTB U
MIPAaBUTENBCTB OT IOPHCANKIINHI U IPUHYAUTEIEHOTO UCIONHEHHS B MEXKTyHAPOIHOM IIpaBe, KOTopast
3aHUMaeT — a Sensu contrario — Ty e MO3UIHIo B TyHKTax 1 u 2 crareu 13 (Yearbook of the
Institute of International Law, vol. 69 (Session of Vancouver, 2001), c. 743, B wactHOCcTH €. 753);

¥ Pe30JIIonusi 00 UMMYHHUTETE OT IOPUCIMKIIMU TOCYAAPCTB U UX areHTOB B CIydae MEX/yHapOIHBIX
npecrtyruiennid, ct. I1I, nm. 1 u 2 (ibid., vol. 73 (Session of Naples, 2009), c. 226, B yactHoctH c. 227).
C pe3oIoHUIMHI MOXKHO 03HaKOMHUTHCS Ha BeO-caiite MuctutyTa: http://www.idi-iil.org, B pa3nerne
«Resolutionsy).

[ynkr 2 crareu 39 KonBennuu macut: «Ecim GyHKIMH JTUIIA, TTOJIB3YONMIETOCS TPUBUICTHAME U
MMMYHHUTETaMH, 3aKaHIMBAIOTCS, 3TH MPUBHIETUH U HMMYHHUTETHl HOPMAIBGHO NPEKPAIIAOTCS B TOT
MOMEHT, KOT/[a OHO OCTaBJISIET CTPaHy, HJIM 110 HCTEYCHHH Pa3yMHOT'0 CPOKa JJIsl TOTO, YTOOBI 3TO
cZieNaTh, HO TMPOJOJDKAIOT CYIIECTBOBATD JI0 ATOTO BPEMEHH JIaXKe B CIydae BOOPYKEHHOTO
koH(pumKTa. OHAKO B OTHOILCHUH JCHCTBHMN, COBEPILICHHBIX TAKHM JIUIIOM IIPU BBIMOJIHEHUH CBOMX
(GYHKIUHA COTPYAHUKA IPEACTaBUTENBCTBA, IMMYHHTET NTPOJOJDKAET CYIIECTBOBATE).
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npuBWiIeTHsIX ¥ uMMyHHTeTax O0bemuHeHHsix Harwit 1946 roga'®®. CioBa «mpomoikaet
CYIIIECTBOBATE» W BBIPAKEHHE «IIEPECTAIOT OBITH JODKHOCTHBIMH JIMIIAMH TOCYAAPCTBA»
HCIIONB30BaHbl MCXoms w3 3toro. Kpome Toro, Komuccus wuConbp3oBaga TEPMHUH
«OTJIENBHBIC JIUIA», YTOOBI OTPA3UTh OTPEeeHNUE «IODKHOCTHOTO JIIA TOCYAapCTBa» B
MO/ HKTE a) MPOeKTa ctarbu 21004,

8) Hakonen, crmemyeT OTMETHTH, YTO, XOTS B IYHKTE 2 TOBOPHTCS O BPEMEHHOM
JJIeMeHTe MMMyHHUTeTa, Komuccus cowna menecooOpasHBIM BKIIOYHTH B HErO NPSIMYIO
CCBUIKY HA JIesIHVS, COBEPIICHHBIE B 0pUIIMaIbHOM Ka4ecTBe, BBUIY HX LCHTPAJIbHON pOIU
B BOIIpOCE MMMYHHTETA ratione materiae u BO n30eKaHHE PACIIUPUTEIHFHOTO TOJKOBAHUS
MOCTOSIHHOT'O XapakTepa 3TOH KaTeropud MMMYHHTETa, KOTOpPOe, KaK MOXXHO ObUIO OBI
YTBeP)KAaTh, IPUMEHCTCS U K IPYTHM JSHCTBHUSM.

9) Ilyskr 3 mpoekTa CTaTbU IIOCBSIIEH OINPEACNICHUIO COOTHOIUCHUS MEXIY
MMMYHHUTETOM ratione materiae ¥ UMMYHHTETOM ratione personae, UCXOIs U3 TOTO, YTO 3TH
JIBE KaTeTOPUH ABJIAIOTCS Pa3InIHBIMUA. COOTBETCTBEHHO, IIYHKT 3 MPOEKTA CTaThH 6 TECHO
CBSI3aH C IIYHKTOM 3 TIPOEKTa CTaThby 4, B KOTOPOM TaK)Xe TOBOPUTCS O TAKOM COOTHOLICHHH,
XOTS M TOJIBKO B BHJE (OPMYIHUPOBKH «HE HAHOCHT yLIiepoay.

10) CormacHo myHkTy | mpoekra craThl 4, WMMYHHTET ratione personae HOCHT
BPEMEHHOH XapakTep, IOCKOJIbKY, MO MHEHHI0 Kommuccuw, mocie OKOHYaHHUsS CpoKa
MIOJTHOMOYMH TJaBbl TOCYIApCTBa, IIaBbl NPABUTEIBCTBA W MUHHCTPA MHOCTPAHHBIX I
HMMYHHUTET ratione personae npekpamaercs. OfHaKO TaKOe «IPEKpaleHHUE... HE HAHOCHUT
yimep6a NpUMEHEHUIO HOPM MEKIyHApOIHOTO IIpaBa, KacalolIMXcs MMMYHHTETa ratione
materiae» (yHKT 3 mpoekTa crathu 4). Kak 3asBuna Komucenst B KOMMEHTapuu K 3TOMY
MIPOEKTY CTaTbl, «HEOOXOANMO MMETh B BHAY, YTO B NEpHOJ MPEOBIBAHHS B OJDKHOCTH
IJlaBa TOCYIapcTBa, IJIaBa IPABUTEIBCTBA MM MHUHHCTP HWHOCTPAHHBIX JEI MOTYT
COBEpIIATH AESHUS B OPUIIATBHOM Ka4eCTBE, KOTOPBIE HE TEPSAIOT 3TOT0 KaYeCTBA JIUIIH 110
NIPUYMHE TPEKPALICHUs] TOJHOMOYMH M TO3TOMY MOTYT MO-IPEXKHEMY ITOKPHIBATHCS
HMMYHHATETOM ratione materiae». Kommcensi Takke 3asfBmiIa, 9TO «3TO HE O3HAYaeT
IIPOJUICHHSI IMMYHHTETA ratione personae Ha IMepHOJ ITOCTIe 3aBEPLICHHSI CPOKa MOITHOMOYHH
JIVL, TTOJIB3YIOIINXCSl IMMYHHTETOM, OCKOJBKY 3TO IPOTUBOPEUMIIO OBI IyHKTY | MpoekTa
CTaThd. DTO HE O3HA4YaeT TaKKe Kakoro-imbo mpeoOpa3oBaHMs HMMYyHHTETa ratione
personac B HOBYIO (oOpMy HMMYHHTETa ratione materiae, KOTOpBIH aBTOMAaTHYECKH
MIPUMEHSETCS] B COOTBETCTBHUH C ITyHKTOM 3. KoMuccens cunraer, 4To oroBopka '""He HAaHOCHT
yiep6a" JUIb NpU3HAeT NPUMEHEHNE HOPM, KacalolUXcsl IMMYHHUTETa ratione materiae x
OBIBIIMM TJIaBe TOCYJapCTBa, IIaBe MPABUTENILCTBA WM MHHUCTPY HHOCTPAHHBIX ey %0,

11)  DTo UMEHHO Ta CHTyalus, 0 KOTOPOU TOBOPHUTCS B IIYHKTE 3 MPOEKTA CTaThU 6. DTOT
IIYHKT OCHOBBIBAE€TCSI Ha TOM, YTO IJIaBBI T'OCYAApCTB, IVIABBI MIPABUTENBCTB U MUHHCTPHI
WHOCTPAHHBIX JIeJ, HaxXo[sChb B JOJDKHOCTH, IIOJB3YIOTCS IIMNPOKUM HMMYHHTETOM,
Ha3bIBAEMBIM MMMYHHTETOM ratione personae, KOTOPBIH, C MPaKTUYECKOH TOYKH 3PEHHUS,
IIPeyCMaTPHBALT TE K€ MOCIEACTBHSA, YTO U UMMYHHUTET ratione materiae. 1o, B CTPOroM
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Pasnen 12 crareu IV KonBeniuu rnacurt: «/{ins oOecriedeHust MoJHOM CBOOO/IBI CIIOBA U
HE3aBUCHMOCTH TIPH UCIIOJHEHHN UMH CITy’KeOHBIX 00s13aHHOCTEH MpencTaBuTeNsIM YiieHoB
OpraHu3alyy B INIABHBIX ¥ BCIIOMOTaTeNbHBIX opraHax O0benuHeHHbIX Harmit n Ha koHepeHuunsx,
co3biBaeMbIX OObeqMHEHHBIMU HanusiMu, pooipKaeT npeoCTaBiIAThCs CyneOHO-ITpoLiecCyanbHbIH
UMMYHHTET B OTHOILICHUH CKa3aHHOTO MJIM HAITUCAHHOTO UMM, a TAKXKE B OTHOILICHUH BCEX JICHCTBHIA,
COBEPIICHHBIX MMH NPH UCTIOHEHUH CITY’K€OHBIX 00s3aHHOCTEH; ’TOT HIMMYHHUTET IPOAOIKAET
MIPEIOCTABIATHCS JTaXKe TOCIIEe TOTO, KaK JIMIA, KOTOPBIX 9TO KacaeTcsl, yKe He SBIISIOTCS
npencrasurensiMu UneHoB Opranusanumy. KOHBEHIMS 0 MPUBUIETHAX H NMMYHHTETaX
CHelUaIn3UPOBAaHHBIX yupexaeHuil 1947 rona cienyet Toil ke cxeme, MpeaycMaTpHuBas B cTaTtbe V,
paznen 14, uto «uis obecredeH st OJIHOH CBOOOABI CJIOBA M MONHOMN HE3aBUCHMOCTH TPH
HCTIOJTHEHUH UMH CBOUX OOSI3aHHOCTEH, MPEeCTaBUTEISIM WICHOB CIELHAIN3UPOBAHHBIX
YUpeXIEeHHUH, yJacTBYIOMINM B CO3BIBAEMBIX MOCICTHUMH 3aCENaHUSX, IPOTOIDKAET
TIPEIOCTABIATECS CyIeOHO-TIPOLECCyabHBIH HIMMYHUTET B OTHOIIIEHHN BCETO CKA3aHHOTO MITH
HAaITICAaHHOTO UMH, a TAk)Ke B OTHOIIEHUH BCEX JEHCTBUI, COBEPIICHHBIX MMH IIPU HCTIOTHEHUT
CIyeOHBIX 00513aHHOCTEH, AaXke U IT0CIIe TOT0, KaK 03HAuYeHHbIE JINIIA MIEPECTaI0T UCIOIHATh 9TH
005I13aHHOCTH.

O 3Ha4YeHUH TEPMUHA «OTIEIBHOE JIMLI0» CM. BBIIIE MyHKT 6) KOMMEHTAapHs K IPOEKTY CTaThH 2.
[Tysktsl 14) u 15) koOMMeHTapus K IPOCKTY CTaThH 4 BHIIIE.

GE.22-12452



A/77/10

CMBICIIC CIIOBa, HE MeIIaeT 3TUM [OJDKHOCTHBIM JIMIAM IIOCJIE OKOHYAHHS CpOKa HX
TTOJTHOMOYHH TTOJIF30BAaTHCS IMMYHHTETOM ratione materiae.

12) B mobom cmydae TpeOoBaHMA WMMYHHTETa ratione materiae TOJDKHBI OBITH
COOJIFOZICHB], @ IMEHHO: IesTHUE OBUIO COBEPIICHO TOCYAaPCTBEHHBIM JODKHOCTHBIM JIUIIOM,
BBICTYNAfOIIMM B 3TOM KayecTBe (IJIABOM ToCynapcTBa, IJIaBOH IPAaBUTENBCTBA HIIH
MHHHUCTPOM HHOCTPAHHBIX e B JAaHHOM KOHKPETHOM CiIydae), B O(pUIIHaIbHOM Ka4eCTBE U
B TEUCHHE CPOKa ero moJHoMounil. Llens myHKTa 3 IpoeKTa cTaThy 6 3aK/I0YaeTcs HMEHHO
B TOM, 4TOOBI 3aslBHTh, YTO B TAHHOM CIIydae IPUMEHSETCS HMMYHHTET ratione materiae.
Takum 00pa3oM, OH IONOJIHSACT MYHKT 3 MPOEKTa CTaThbH 4, B KOTOPOM, Kak 3asBUJIa B CBOE
Bpemst Komuceust, «He 3aTparuBaeTcsi BOIPOC O COICP)KaHHM PeXMMa HMMYHHUTETa ratione
materiae»!0%,

13)  Opnako, 9TO KacaeTcs CICHAPHs, MPEIYCMOTPEHHOTO B ITyHKTE 3 MPOEKTa CTaThH 0,
HEKOTOpbIe WIeHbl KoMuccuu cUuTaroT, 94To B TEYEHHE CPOKA CBOUX IIOJIHOMOYHH IJIaBBI
rOCylapCTB, TJIaBbl IIPABUTEJILCTB W MHHHCTPHI HMHOCTPAHHBIX JIeJl HOJB3YHOTCS
OTHOBPEMEHHO MMMYHHUTETOM ratione personae m MMMYHHTETOM ratione materiae. Jpyrue
yeHsl KoMuccHn nog4epkHy i, 9To JUTs Lelield HACTOSIIMX MPOCKTOB CTaTell HMMYHHUTET
ratione personae mMeeT oOLMiI M Ooiiee WIMPOKHH XapakTep, YeM HMMYHHUTET ratione
materiae, HOCKOJIbKY OH IIPUMEHSETCS KaK K ACHCTBHAM, COBEPIICHHBIM B JITYHOM KauyeCTBe,
TaK U K ACHCTBHSAM, COBEPLICHHBIM B OQHLIUATEHOM KadecTBe. [0 MHEHHIO 3THX YICHOB,
BBIIICYIIOMSHYTBIC JOJDKHOCTHBIC JIMLA ITOJb3YIOTCS IMMYHUTETOM ratione personae TOJIbKO
B TCYCHHUE CPOKA CBOMX ITOJTHOMOYHH U OyIyT MOJIB30BaTECS MMMYHUTETOM ratione materiae
B CTPOT'OM CMBICJIE TOJIBKO TIOCJIe OKOHYAHUS CPOKa CBOUX ITOTHOMOYHHA, KaK 3TO U3JI0KEHO
B NPOCKTE CTaThbdl 4 M OTPaKEHO B KOMMEHTAPHAX K 3TOMY INPOCKTY CTaThbH H NPOCKTY
ctaTbu 5. XO0Ts BBIOOP B IOJIb3Y TOTO HJIM MHOTO BapHAaHTa MOXKET MMETh MOCIICICTBUS B
HAaIMOHAIBHBIX CyJaX HEKOTOPBIX IOCYNapcTB (B YaCTHOCTH, B OTHOLICHUH YCIOBHH IUIS
3asBICHUs 00 MMMYHHUTETE), TaKHe IIOCICACTBUS HE MOTYT OBITH OTHECCHBI KO BCEM
HAallMOHAIBHEIM IIPABOBBIM CHCTEMaM. B Xone 3Toro oOCyXAeHHS HEKOTOPbBIC UJICHEI
Komuccun BBIpa3WiIi MHEHHE, YTO HET HEOOXOOMMOCTH BKJIIOYATh IYHKT 3 B IPOCKT
CTaTbu 6 M YTO JOCTATOYHO OYJET CCBHUIKM Ha 3TOT BOIPOC B KOMMEHTapHUAX K MPOEKTY
CTaTbU.

14) Kommccuss B KOHEYHOM HTOTE pENIMIa COXPAHUTh IYHKT 3 MpPOEKTa cTaThu O,
0COOEHHO C yUETOM €ro MpaKkTHYECKOro 3HaUeHNs], KOTOPBII HalpaBJIeH Ha Pa3bsCHEHNE Ha
OTIepaTHBHOM YPOBHE PEKHMa, IPUMEHUMOTO MOCJIC OKOHYAHHS CPOKA MX MOJHOMOYHMH K
JMIaM, KOTOpBIE paHee M0JIb30BATNCh IMMYHHUTETOM ratione personae (TJiaBa rocyjapcraa,
IJIaBa NPaBUTEILCTBA M MUHUCTP HHOCTPAHHBIX JEN).

15) ®opmynupoBKa IMyHKTa 3 CleqyeT MOJEIH, HCIOIb3yeMoil B BeHCKO# KOHBEHITHHU O
JUTUIOMaTHYECKUX CHOWEHUsAX (craths 39, myHKT 2) 1 B KOHBEHIIMHM O NPHUBHIETHAX U
nmmyHuTeTax OOBenuHeHHBIX Hamwii (crates IV, pasmen 12), KoTopsie peryimpoBaiu
Cllyyad, aHAJIOTMYHBIE TE€M, KOTOPBIE OXBATBHIBAIOTCS OOCYXJIaeMbIM ITyHKTOM, @ UMEHHO
TIOJIO’KEHHE JIHII, TOJIb30BABIINXCSI NMMYHHTETOM ratione personae 1ocjie OKOHYaHUsI CpoKa
UX IMOJHOMOYHUH B OTHOIICHWH JICHCTBHHA, COBEPIICHHBIX B MX O(HUIMATEHOM KadyecTBE B
TEUYEeHHE CpOoKa WX IMoyiHoMounii. Komuccus wcnonp3oBana BBIPRKEHHE «IIPONOIDKAIOT
TIOJIb30BAThCSl UMMYHHTETOM», YTOOBI OTPasHTh CBSA3b MEXIYy MOMEHTOM, KOTJa AesHHE
MIPOM30IILI0, © MOMEHTOM, KOT/Ia IMMYHUTET 3a/ieiicTByeTcs. Kak 1 KOHBEHIINH, HAa KOTOPBIX
OH OCHOBaH, IYHKT 3 MpoeKkTa cTarbu 6 He OompefenseT HMMYHHTET, a MpOCTO
OTpaHMYMBACTCS HCIOJIB30BaHMEM JTOro obmiero TtepMuHa. OHAKO, XOTS TEPMHH
«IMMYHHTET» UCTIONB3YyeTcs 0e3 Kakoro-nmmbo ompenenens, KoMmuccust moHUMaeT, 4To OH
TIpUMeEHsieTcs Ul 0003HauYeHHs IMMYHHUTETa ratione materiae, OCKOJIBKY TOJBKO B 3TOM
KOHTEKCTE€ MOXHO pAaCLEHHMBATh JAEAHUS JOJDKHOCTHOTO JIMIA, COBEPILIEHHBIE B
Oo(QHIMaTBHOM KauecTBe, OCIIe OKOHYaHUs CPOKa €ro MOJTHOMOYHNH.
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[TyHKT 15) KOMMEHTapHUs K MIPOEKTY CTATHU 4 BHIIIE.
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Cratbs 7
IIpecTynienus mo MexIyHAPOAHOMY NPABY, B OTHOIIEHHH KOTOPBIX
HMMYHHUTeT ratione materiae He mpuMeHsIeTCA

1. NmmyHUTET ratione materiae OT OCYIIECTBICHHS WHOCTPAHHOH YTOJOBHOMN
IOPUCAUKIMYA HE TPUMEHSETCS B OTHOIICHWH CIEAYIOIINX IPECTYIUICHHH 10
MEKIyHApOIHOMY TIPaBy:

a) MIPECTYIUICHNE TeHOIH/IA;
b) MIPECTYIUICHHUS IPOTHB YEIOBEYHOCTH;
c) BOCHHBIE NIPECTYILICHUS;
d) MIPECTYIUICHHE allapTensa;
e) TIBITKA,
f) HACHJIbCTBEHHOE HCUC3HOBEHHE.
2. J7st 1erieii HacTOSIIEero MPOEKTa CTAThH BBILICYTOMSHYThIE IIPECTYIICHHS 10

MCKAYHAPOAHOMY IIPABY CJIACAYCT MIOHUMATh B COOTBECTCTBUU C UX ONPCACIICHUCM B
MCKAYHAPOAHBIX AOroBOpax, IMCPCUUCICHHBIX B TMPHIOKCHUU K HACTOAIIUM
MMPpOCKTaM crareil.

KommenTapuii

1) PaccmoTrpenne mpoekTa cTaThil 7 BBI3BAIO MPOAOIDKUTEIBHYIO JHUCKYCCHIO C
2016 roma. OTta nOuCKyccHsl OTpakala pa3iMyHble MO3ULUHM, 3aHUMAaEMble YJIEHaMHU
Komuccnn mo 3ToMy Bompocy OOJBIION BaXKHOCTH, & IMEHHO BOTIPOCY O TOM, CYIIECTBYIOT
JIU OTPAaHWYCHUS WM HCKITIOUCHHUS TSI IMMYHHUTETa ratione materiae, 0 KOTOPBIX CKa3aHO B
mMyHKTaxX 9)—12) HACTOSIMEr0o KOMMEHTAPHSI.

2) B xome mpeHmif MO HPOEKTY CTAaThbW 7 TaKXkKe BO3ZHHK BONPOC O HEOOXOAMMOCTH
BKIIFOUCHHS B TPOEKTHI CTaTeH MPOIECCYANbHBIX MOJ0KEHUH M TapaHTHH, B TOM YHCIE B
OTHOILLIECHUH NPOEKTa cTaThy 7!%7. DTOT BONPOC HEKOTOPHIC WICHBI YBI3BIBAIU C BOIIPOCOM
TIPUHATHS TIpoekTa craTtbu 7. KoMucens 3aBepminia cBO paboTy HaJl NMpoLecCyalbHBIMU
TIOJIO)KEHUSIMH Y TApaHTUSIMU Ha CEMBJIECST TPEThEH CECCHH.

3) Ecmn Ha cBoeit mectprmecat peBaroir ceccuu (B 2017 romy) Kommuccus B
MIPeIBAPUTEIFHOM IOPSAKE MPUHSIIA TPOCKT CTaThH 7 U COOTBETCTBYIOIIEE IPUIIOKEHHE
MyTeM 3aHOCHMOTO B OTYET O 3aceJaHuu rojocoBanus'’®, To Ha cBOel CeMbIECAT TpeThel
ceccun (B 2022 romy) MpoOeKT CTaThbH 7 M COOTBETCTBYIOIIEE MPHIIOKEHUE OBUIA TPUHSTEHI
6e3 rosocoBanust. OTHAKO HEKOTOPHIE WICHBI HATTOMHIITH, 4TO B 2017 roy OHH TOJI0COBAIA
MPOTHB TPOEKTAa CTAThU 7, W3JIOKHB CBOW IPUYUHBI B BBICTYIUICHUSX [0 MOTHBAM
TOJIOCOBaHUS, W 3asBIIU, YTO TOT (akT, uro B 2022 romy roiocoBaHHe HE COCTOSIIOCH,
HE 03HAYaeT, YTO MPABO MM UX IIPABOBEIC MO3UIINH MPETEPIICTH KaKHe-TH00 H3MEHCHHS.

4) JlaHHBIT KOMMEHTapui BOCIPOM3BOANT, C HE3HAUYUTEIbHBIMH OOHOBJIICHUSMH,
KOMMeHTapuid, npuHaTelid B 2017 rogy. B cooTBeTcTBUM CO CIOXMBIIEHCS MPaKTHKOU
Komucenn mpu npuHSTHM TPOEKTOB CTaTeld B NMEPBOM UYTEHWH OH IPHU3BAaH OTPA3UTh
Ppas3JIMuHbIe MTO3HUINH, KOTOPHIX MPHIEPKUBAIIICE YJIeHs! KoMuccnu py npeBapuTeIbHOM
MPUHATHH MPOEKTA CTATbU 7 U COOTBETCTBYIOIIETO MPHIOKEHHUS.

1007

1008

OpnHako, 4T00BI 0TPa3UTh TO OOJBIIOE 3HAYEHKE, KOTopoe KoMuccust ipraaeT mpoieccyarbHbIM
MOJIOKCHHUSM U TApAHTHUAM MIPH PACCMOTPEHUH JaHHON TEMBI, OBLIO pelieHo 3aQUKCHPOBaTh 3TO B
CHOCKE, KOTOPasi BITOCJICACTBHU ObLiIa HCKITFOUEHA MIPU MPHUHATHH TEKCTa MIPOSKTOB CTAaTeH B TIEPBOM
uyrennn. CHocka rnacut: «Komuccrs Ha cBoeit ceMUIecsTOi CeCCUl PacCCMOTPHT TOJIOKESHUS U
MPOLIEyPHBIC TAPAHTHH, IIPUMEHUMBIE K HACTOSIIIAM MPOEKTaM CTaTel». 3HaK 3TO# CHOCKU OBLT
MOCTABJIEH MOCIIe HA3BaHWUI BTOPOW M TPEThel YacTell MPOEKTOB CTAaTel, MOCKOIBbKY MTOJOKEHHS 1
MPOLIECCyaIbHbIE TAPAHTHH MOTYT OTHOCHTBCS K 00EUM KaTeropusiM HMMYHHUTETA, & TAKXKE TOJKHBI
paccMaTpuBarhCs B CBSI3H C IPOEKTaMu cTareil B uenoM. Oguyuanvivie omuemsl I enepanvhou
Accambneu, cemvoecsm emopas ceccust, JJononnenue Ne 10 (A/72/10), m. 140.

CMm. Oguyuanvnvie omuemwl I'enepanvrou Accambneu, cemboecsim 6mopas ceccus,

Jononnenue Ne 10 (A/72/10), nmr. 74-75.
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5) B mnpoekre crtathbm 7 yKazaHbl MNPECTYIUICHHS MO MEXAYHAPOJHOMY TIPaBy,
B OTHOIICHHH KOTOPHIX MMMYHHTET OT MHOCTPAHHOW YTOJIOBHOW IOPHCIVKLHUH ratione
materiae He NPHUMEHSETCS B COOTBETCTBHH C HACTOSIIMMHU IpoeKTamMu craTeil. [Ipoekt
CTaTbU COICPXKUT JBa IyHKTA, IIOCBSIICHHBIC COOTBETCTBCHHO IICPEUHCICHUIO
IpecTyIUIeHnH (ITyHKT 1) 1 ompeneIeHnsIM TaKuX MPecTYIUICHNH (ITyHKT 2).

6) IIpoekt cTatbu 7 KacaeTcs TONBFKO MMMYHHTETa OT IOPUCIUKIIUY ratione materiae u
MIO3TOMY BKJIFOYEH B TPETHIO YacTh IPOEKTOB CTaTell M HE NPHMEHSAETCS B OTHOIICHWH
NMMYHATETa OT IOPHCAMKIMM ratione personae, KOTOPBIA PETYIMPYETCs BTOPOH YacThIO
MIPOEKTOB CTaTEU.

7) OnHaKo 3TO HE 03HAYAET, YTO AODKHOCTHBIE JIMIA TOCYAAPCTBA, [IEPEUHCICHHBIE B
OPOCKTe CTaThd 3 (IJIaBbl TOCYAAPCTB, [JIaBBI NPABUTEIBCTB U MHHHCTPBI WHOCTPAaHHBIX
ZIeIT), HaBCeT/1a HCKIIFOYA0TCsl M3 Cepsl IpUMEHeHusI TpoeKTa crathu 7. Hampotus, cinemxyer
MOMHHTB, 9TO0, Kak ykasana Komuccus, riaBa rocysapcTsa, riiaBa IpaBUTEIbCTBA U MUHUCTD
HMHOCTPAHHBIX JEJ «IONB3YIOTCS HMMMYHHTETOM ratione personae TOJbKO B TEUCHHE CPOKa
CBOUX IMOJHOMOYHUI»'®® ¥ YTO HpeKpallleHHe 3TOT0 UMMYHHTETa «HE HAHOCHUT yiepba
OPUMEHEHHIO HOPM MEXKAYHAapOIHOrO IIpaBa, KacaloUMXCs HMMMYHHTETa ratione
materiae»'?'%. Kpome TOoro, mnpoekt crtatb 6 00 HMMyHHTETE ratione materiae
[pEIyCMaTPHUBAET, YTO «JIMIA, MOJNB30BABIIMECS MMMYHHTETOM ratione personae... CpOK
MOJHOMOYHH KOTOPBIX ~3aKOHYHICS, MPOJOIDKAIOT IOJNB30BATECS HMMYHHTETOM B
OTHOIICHUH JACSHHUN, COBCPLICHHBIX B O(HIHAIPHOM Ka4eCTBE B TEYCHHE CPOKA TAKUX
nomaoMounii» !, COOTBETCTBEHHO, MOCKOJIBKY 3TOT OCTATOYHBI MMMYHHUTET SBILSICTCS
HMMYHHUTETOM ratione materiae, MpOEKT CTaTbd 7 OyHET MPUMEHATHCS K HMMYHHTETY OT
FOPHCAUKLINY, KOTOPBIM TIIOJB3yeTCsl OBIBIIMA TIJlaBa TOCYIapCTBa, OBIBINMM TiaBa
[PaBUTEIbCTBA MM OBIBIIMN MHHHCTP HWHOCTPAHHBIX IE€N 3a JESHHS, COBEDIUCHHBIC B
O(HUIMATEHOM Ka4eCTBE B TEUEHHUE CPOKA CBOMX MONHOMOYHIL. [Ipy 3TOM Takoit HMMYHHTET
ratione materiac He OyJeT HPUMEHATHCS K ITHM OBIBIIMM JOJDKHOCTHBIM JIMIIAM B
OTHOIICHUH MPECTYIUICHUH 110 MEXIYyHAPOLHOMY IpaBy, MEPEUYNUCICHHBIX B IyHKTE 1
[POCKTA CTAaTh 7.

8) B mynkte 1 mpoekrta cratbu 7 mepedrciIeHbl MPECTYIUICHNS, COBEPIIEHHE KOTOPHIX
MPEMSITCTBYET TMPUMEHEHHI0 Takoro HWMMYHHTETa OT YIOJIOBHOH IOPHUCIUKIMH K
WHOCTPAHHOMY JIOJDKHOCTHOMY JIMILY, JaXe €CJIM 3TH MPECTYTUICHHs ObIIIN COBEPIICHBI STHM
JOJDKHOCTHBIM JIMIIOM, IEHCTBOBAaBIIMM B 3TOM KadeCTBE B TEUYEHHE CpPOKa CBOMX
nojHoMouni. Takum 00pa3om, NMPOEKT CTaThbH 7 JONOJHSET HOPMATHUBHBIC 3JEMEHTHI
MMMYHHTETa OT HHOCTPAHHOH yroJOBHOM IOPHUCIOMKINY ratione materiae, onpe/eeHHbIC B
MpOEeKTax crarei 5 u 6.

9) Komuccnss Brimoumna JaHHBI TPOEKT CTAaThbM 110 CIEAYIOUIMM IPUYHMHAM.
Bo-nepBbIX, OHa CUMTAeT, 4TO, KaK IOKA3bIBaeT IPAKTHKA, CYNIECTBYET TEHICHLMS K
OTPaHWYCHUIO IPUMEHUMOCTH IMMYHHTETA OT IOPUCAMKIUY ratione materiae B OTHOIICHUH
OTIPEJICTICHHBIX JICSHUH, MPEICTAaBIAIOMNX COOOH MPECTYIUICHHS MO MEXKTyHapOIHOMY
npaBy. OTa TEHICHIMS OTpakeHa B CyJEeOHBIX PEIICHUSX, NMPUHITHIX HAlWOHAJIbHBIMU
CyJlaMH, KOTOpBIE, XOTSI M HE CIIEIYIOT OHOW U TOI e cXeMe B CBOMX PacCyXICHHAX, TEM
HE MEHee HE NPU3HAIOT MMMYHHTET OT IOPHCAMKLMM ratione materiae B OTHOIIECHHH
HEKOTOPBIX MEXIYHApOIHBIX INPecTyIUIeHHid!?2. B HCKIIOUMTENBHBIX ClIydasX 9Ta
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[Tpoext crarbu 4, 1. 1. CM. BbIme 0. 2) ¥ 3) KOMMEHTapHA K IPOEKTY CTaThu 4.

Ipoexr crarbu 4, 1. 3. Cm. Beime . 14) u 15) kKOMMEHTapHs K IPOEKTY CTaTh 4.

Ipoexr crarbu 6, 1. 3. Cm. BeIme mm1. 9)—15) KOMMEHTapHs K IPOEKTY CTaThH 0.

CM. cienyromue Jiena, KOTOpble PEeICTaBICHBI B MONACPKKY 3TOW TeHACHIMU: 1eI0 Regina v. Bow
Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (Ne 3), manara nopyios,
Coennnentnoe Koposesctso, 24 mapta 1999 rona (cHocka 954 Beiue); Pinochet, benbrus, cyn
nepBoii HHCTaHIK bproccens, pemienne ot 6 HosOps 1998 roma (cHocka 955 Beiie), p. 349; neno
Hussein, I'epmanusi, Beicmii 3emenbHbIN ey KenmpHa, pemrenne ot 16 mas 2000 rona, 2 Zs 1330/99,
. 11 (Takoe 3asiBIIeHHE OBLIO CHIENAHO B CBSA3H C MPEANOIOKEHUEM, YTO TOTIAIIHUHA MPE3HCHT
XyceiiH mepecTall BBIIONHATh Takue QYHKINH); neno Bouterse, Hunepnanpl, aneIUIIIHOHHBIA CY[T
Awmcrepaama, 20 Host0ps 2000 roxa (cHocka 947 Beime) (xoTst BepxoBHBI Cy BIOCIEACTBUU
OTMEHMJI PEUIeHHUEe, OH CIeall 3TO He B CBS3M C UMMYHHUTETOM, a HA OCHOBAHUM HapyIIEeHUS]
NPHUHIMIIA OTCYTCTBHS 0OPaTHOM CHJIBI M OrpaHMYEHHOU cepbl IeHCTBUS yHUBEPCAIbHOI
OPUCIUKINY, cM. perreHre oT 18 certsiops 2001 roma, MexmyHapoaHOE PaBO B HAIIMOHANBHBIX
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cynax [ILDC 80 (NL 2001)]); neno Sharon and Yaron, anemuisiuoHHbIH cyq bproccerns, perieHue ot
26 mions 2002 roga (cHocka 947 Bemre), p. 123 (XOTs cyx IpH3HAI HMMYHHUTET ratione personae
Apwuans 1llapona, OH IpUBJIEK K OTBETCTBEHHOCTH AMoca SIpoHa, KOTOPBIf HAa MOMEHT COOBITHI
KOMaH/I0BaJl U3PaUIIbCKUMH BOOPYKEHHBIMH CHJIaMH, y4acTBOBaBIINMHE B pe3He B Cabpe u Illaruie)
(cm. Taxke neno H.S.A. et al. v. S.A. et al. (cHocka 960 Bbile)); neno H. v. Public Prosecutor,
Hunepnanner, BepxosHslii cyn, pemenue ot 8 urons 2008 roga, ILDC 1071 (NL 2008), n. 7.2; neno
Lozano v. Italy, Utams, xaccarinoHHsbIH cyq, 24 urons 2008 roga (cHocka 939 Beime), 1. 6; neno

A. c. Ministere public de la Conféderation, ®enepanbublil yronosuslid cyn (LIBelinapns), 25 uromns
2012 ropa (cM. cHocka 925 Beimie); neno FF v. Director of Public Prosecutions, BBICOKUH cyn,
OTJIeTICHUE KOPOJIEBCKOI CKaMbHU, OKPY>KHOH cyx, pemerne oT 7 oktsaops 2014 rona (cHocka 954
BBIIIE) (3TO pElIeHNEe HHTEPECHO TEM, YTO OHO OBLIO BBIHECEHO Ha OCHOBE COTVIAIICHHS,
JIOCTHTHYTOTO MEX[y 3asBUTEIISIMA U [ eHepanbHBIM IIPOKYPOPOM, B KOTOPOM HOCIIETHUH IIPH3HAET,
YTO aKTHI IIBITOK, BMEHsIeMBble puHIYy Hacepy, He moamazaroT mox IMMYHHTET ratione materiae).

B rpaxnanckom cynonponsBonacTse BepxoBHblif cyx Mtanmmu Takxke 3asBUII, 9YTO IMMYHHUTET ratione
materiae He IPUMEHSETCS B YTOJTOBHON IOPHCAMKIINY B CITy4asiX, KOTa roCy1apCTBEHHBIE
JIOJDKHOCTHBIE JIMIA COBEPILIIIIN MEXIyHapOoAHbIe IpecTymieHus (aeio Ferrini v. Federal Republic
of Germany, VITanus, KaccamoOHHBIH cyn, pemenue ot 11 mapra 2004 rona, International Law
Reports, vol. 128, p. 658, at p. 674). B nesne Jones, X0TsI nanara JIOpIOB MPpU3HAIA IMMYHHUTET OT
IPaKIAaHCKOH IOPUCIHKIMH, OHA TOBTOPHJIA, YTO UMMYHHTET OT YTOJIOBHOH IOPUCANKIIMU HE
MIPUMEHSIETCS B CITy4asiX IBITOK (nero Jones v. Saudi Arabia, 14 mons 2006 rona (cM. cHocka 925
Boimie)). Hakorer, cienyer oTMeTuTh, yTo PenepalibHbli BEICOKHN cya D(uonuu, X0t U B
KOHTEKCTE JieIa MPOTUB I(PHOICKOTO IpaXkJaHNHA, HOATBEPIHI CYIECTBOBAHUE HOPMBI
ME>KIyHapOIHOTO TIPpaBa, KOTOPasi HCKIII0YaeT MPUMEHEHHE HIMMYHHUTETa K OBbIBIIEMY IJIaBe
rocylapcTBa Mpy OOBHHEHNH B MEXIYHapOIHBIX IpecTyIuenusx (Special Prosecutor v.
Hailemariam, ®enepalibHblil BRICOKHIA Cya, perieHue ot 9 oktsiops 1995 roxa, ILDC 555 (ET 1995)).
B npyrux ciry4asx HalliOHaJNBHbIE CyAbl IIPECIIEA0BAIN TODKHOCTHBIX JIMI] TPETHEro ToCyapcTBa 3a
ME>KIyHapOIHbIe IPECTYIUICHNUS, He BEIHOCSA penreHns 00 nMmyHuTere. Tak Ob1I0, HAaIIpUMep, B Aene
Barbie Bo dpanmy3ckux cynax: Feédeération Nationale des Déportés et Internés Résistants et Patriotes
and Others v. Barbie, ®paHnus, KacCallUOHHBIN Cy/, pemeHus oT 6 okTsi0psa 1983 roma, 26 sHBaps
1984 ronma u 20 nekabps 1985 rona, International Law Reports, vol. 78, p. 125; Fédération Nationale
des Déportés et Internés Résistants et Patriotes and Others v. Barbie, cyn nepBoit HHCTaHIMKA PoHBI,
petenune ot 4 urons 1987 rona, ibid., p. 148; 1 kaccallMOHHEI Cy/I, penieHue ot 3 uroHs 1988 roxa,
ibid., vol. 100, p. 330. Co cBoeii ctoponsl, HarmonansHas aynuenus Vcmanun paccMorpena
CHUTyallnl HECKOJIBKIX HHOCTPAHHBIX YHHOBHHUKOB, MPEITOIOKUTEIFHO COBEPIITHBIINX
ME>KTyHapOHbIE IPECTYIUICHUS, HE COUTSI HEOOXOAMMBIM BEIHOCHTH pelieHre 00 IMMyHHTETE: Aena
Pinochet, Scilingo, Cavallo, Guatemala, Rwanda w Tibet. B nene Rwanda HaumoHnanbHast ayJiueHIHS
COIVIACHIIach, OJJHAKO, CKIIIOUUTD M3 YHCIIa OOBHHIEMBIX Npe3uaeHTa Karame B cuity MMyHHUTETa,
KOTOPBIM OH TOJIB3yeTCsl. AHAJIOTHYHBIM 00pa3oMm, B aene Tibet HanmonansHas ayqueHIns
HCKIIIOYMIIA U3 YMCTIa OOBUHIEMBIX TOTJAIIHETO Mpe3uaeHTa Kuras; oqHako mociie OKOHYaHHS CPOKa
€ro MOJTHOMOYHH B KadecTBe Nmpe3naeHTa Kuras eHTpanbHbIi clieACTBeHHBIH cyn Ne 2
HanmonanpHOM aynneHINH MOCTaHOBIEHHEM OT 9 okTa0ps 2013 roma BeIHEC pEeLICHHE O €r0
CyeOHOM ITpecieJOBaHUH, YTBEPKasi, YTO OH MEPECTal IOJIb30BATHCS «JUIIOMATHIECKUM
HMMYHHUTETOM». TeM He MeHee 1ociie BHECEHUs N3MeHeHnH B OpraHndeckuii 3aKoH o
CYOYyCTPOHCTBE J1esI0 OBUTIO B KOHEYHOM UTOTE IPHOCTAHOBIEHO. [TocieTHIM 3HAYMMBIM IPUMEPOM
sersiercs pemenne PenepanpHoro cyna ['epmanun ot 28 staBaps 2021 roxa (memo Ne 3 StR 564/19)
(cM. cHOCKY 925 BEIIIE), B KOTOPOM OBIBIIHIA JICHTEHAHT apraHCKOH apMUU OBLT OCYK/IEH 3a MBITKH
KaK BOGHHOE MPECTYIUICHNE, KOTOPHIE OH MPEANONIOKUTENFHO COBEPINII B cBoel cTpane B 2013 u
2014 ropax NpoTUB WIEHOB rpynnupoBku « Tanuban». B HeM npsMo TOBOpUTCS, YTO UMMYHHUTET OT
MHOCTPaHHOH YrOJIOBHOM IOPUCAUKIINU ratione materiae He MPUMEHSETCS B OTHOLIICHUH BOCHHBIX
HpeCTyl’lJ’[eHMi’I, YCTaHOBJIEHHBIX OGBI‘{HLIM MEXAYHApPOAHBIM ITPAaBOM, KOTJa OHU COBEPIICHBI
JIOJDKHOCTHBIMY JINIIAMHE TOCY/IapCTBa, 3aHUMAIOIIIMI OMINHEHHOE ToJIokeHue (T1. 18); cM. Taroke
mm. 11, 13, 23 u 35. [lo MHEHHIO Cya, CYIIECTBYET MEXIYHAPOIHBII 00bIYall B MOIIEPIKKY ITOTO
pelieHus, 1 OH 00CyX/aeT 3Ty NPaKTHKy B IMyHKTax 19—43. Ot0 pemenne denepansHOro cyna Bo
MHOTOM ITOBTOPSIET apTyMEHTBI, COJePIKAIIMECs B FOPUIANIECKOM 3aKIIFo4eHHH [ eHepaibHOro
IpoKypopa FepMaHmd O IPUMEHEHUN UMMYHUTETA K NPECTYIJICHUAM 110 MEXAYHApOAHOMY IIpaBY,

B KOTOPOM Ha OCHOBE aHaJIM3a HallMOHAJILHON M MEXIyHapOIHOU CyneOHOM MPaKTHKH JIeaeTCst
BBIBOZ O TOM, YTO IMMYHHTET ratione materiae He IIPIMEHSIETCSI, KOTJ]a IPECTYIUICHUSI, BMCHSIEMbIE
JIOJDKHOCTHOMY JIMITY APYTOTO TOCYAapCTBa, SBISIOTCS MPECTYIICHUSIMI 10 MEXTyHAPOTHOMY IIPABY.
Kax n B pemennn ®enepansHOTo cyna, B IOPHANIECKOM 3aKII0YeHHH [ eHepambHOTo MpoKypopa
['epMaHuy Takke aHaIM3UpyeTcst pabora Komuccuu mo 3ToMy BOIpoCy U 9TO UMEET JIOTIOTHUTENIBHOE
3Ha4YEHHE, OCKOJIbKY, COINIACHO HEMELIKOMY 3aKOHO/ATeNIbCTBY, | eHepasbHbIi NIPOKypop obnasaer
UCKJTIOUUTENBbHOM KOMIIETeHIIMEH BO30y)KAaTh YTOJIOBHBIE Jieia B COOTBeTCTBUH ¢ Konmekcom
I'epmanuy 0 IPECTYIUICHHSAX 0 MEXTYHAPOAHOMY NpaBy. AHIIMHCKIH TEKCT 3TOTO IOPUIHIECKOTO
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TCHJACHLMS TAKKe MPOSBIICTCS B NPHHATHM HAIWOHAIBHOTO 3aKOHOIATENbCTBA,
OpPEIyCMaTPHUBAIOIICTO HCKIIOYCHUsT M3 HMMyHHTeTa ratione materiae B CBS3H C
COBEpIICHHEM MEXIyHApOIHbIX mpectymieHuii'?3. CyiiecTBoBaHHE TaKOW TEHICHIMU
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3aKmoueHust MokHO Haiitu B cratbe C. KreB, P. Frank u C. Barthe, “Functional immunity of foreign
State officials before national courts: a legal opinion by Germany's Federal Public Prosecutor
General”, Journal of International Criminal Justice, vol. 19, Ne 3 (July 2021), pp. 697-716.

B nonneprxky asToit mo3ummy ObUIa cienana cchutka Ha Opranndeckui 3akoH 16/2015 ot 27 okTa0pst
0 NPUBWIETUSIX ¥ IMMYHHTETaxX HHOCTPAHHBIX TOCYIApCTB, MEXKTyHAPOAHBIX OpraHH3aIui co mTab-
KBapTHPaMHU WM OTAETICHUAMH B VIcaHuu 1 MeXTyHapOIHBIX KOH(EpeHIUi 1 COBEIIaHNH,
MpoBOAUMBIX B McrtaHuM, KOTOPBIi yCTaHABIMBAET AaBTOHOMHBIN PEXXKUM HMMYHHTETA ISl TIIaBBI
rOCyAapcTBa, IIIABbI IPABUTEILCTBA U MUHUCTPA HHOCTPAHHBIX /€I, COITIACHO KOTOPOMY
«COBEpIIEHHBIE [3THMH JOJDKHOCTHBIMH JIMIIAMH | IPH UCTIOJHEHUH CITyKeOHBIX 00s13aHHOCTEH BO
BpeMsI AHCTBHS X MaHJaTa MPECTYILICHNUS TeHONU A, HACHIbCTBEHHOTO HCUE3HOBEHHSI, BOWHBI
MIPECTYIUICHNS IIPOTUB YEIOBEYHOCTH HCKIIIOYAIOTCS U3 UMMyHHTeTa» (cT. 23, 1. 1, in fine). Taroke
HHTEpec npeacTapisieT 3akoH ApreHTHHbI Ne 24488 0 I0pHUCIUKIIMOHHOM HMMYHHUTETE HHOCTPAaHHbBIX
rOCYyapCTB Mepe apreHTHHCKUMHE CyAaMH, U3 KoToporo Ykazom Ne 849/95, 06HapomoBaBIIMM 3TOT
3aKOH, ObTa HCKIIIOYEHA CTaThs 3 B PE3yNIbTaTe Yero apreHTHHCKHE CYIbI HE MOTYT HE pacCMaTpHBaTh
HCK, KOTOPBIH ITOAaeTCs MPOTUB TOCYIapCTBa 3a HapyIIEHHE MEXKTyHapOIHOTO IpaBa IpaB YeIoBeKa.
C npyroii CTOpoHEI, B ropa3zio 6oJiee OrpaHHYeHHO CTENeHH 3aKOH O CyBEpPEHHOM HMMYHHTETE
HWHOCTPAHHBIX TOCYIApCTB C NOMPaBKaMH, BHECEHHBIMI 3aKOHOM O 3aIIHUTE )KEPTB IBITOK,
YCTaHABIIBACT KUCKIIOUEHNE U3 IOPUCANKIIMOHHOTO HIMMYHHUTETa HHOCTPAHHOTO TOCYAapCTBaY
(pa3men 1605a), kKOTOpOE MO3BOISET UCKIIOUYUTH TPUMEHECHHE HIMMYHUTETA B OTHOLICHUH
OTIPE/ICNICHHBIX BUIOB JESHUMN, TAKUX KaK IBITKY WM BHECY[EOHbIC Ka3HH, €CIIU OHU OBLIH
COBEpIIICHBI JTOJDKHOCTHBIMU JIMIIaMHU FOCYapCcTBa, KoTopoe komrereHTHbIe opransl CIIIA panee
OOBSBHIIN «TOCYIapCTBOM-CIIOHCOPOM TEPPOPH3Ma». AHAIOTHYHOE UCKITIOUCHUE CONICPIKUTCS B
KaHaJCcKoM 3aKoHe 00 HIMMYyHHUTETe rocynapcTBa. Hakonen, ciemxyeT OTMETHTB, YTO HEKOTOpPhIe
OTPAaHWYEHHMS WU UCKIIIOYECHHS U3 MIMMYHHUTETA B OTHOIICHUH MEXIYHAPOJHBIX MPECTYILUICHUH
coziep KaTcsl B HAI[MOHAIFHOM 3aKOHOAATENILCTBE, KACAIOMIEMCS TAKHUX IMPECTYILICHUH JIN00 OTAETbHO
(cm. Genmpruiickuii 3aKOH O MIPECEUSHUH CEPbe3HBIX HAPYIIEHHUI MEKIyHapOIHOTO TYMaHUTApPHOTO
npasa ¢ nonpaskamu 2003 rona; 3akon Hunepnannos o MexxayHapoassix npectyrienusx 2003 roaa;
u YrosnoBHsIi kopekc Pecrryonuku Hurep ¢ nonpaskamu 2003 roga), Wit HOTOMY, YTO OHH SIBIISIFOTCSE
3aKOHAMH, pean3yomnuMy PuMckuii cratyT MesxIyHapoTHOTO YIoJIOBHOTO cyaa. B oTHomeHnn
HMMIUTIEMEHTAI[OHHOTO 3aKOHOAATEeNIBCTBA, TIPEAYCMaTPUBAIOIIETO 00IIIee HCKITIOUEeHNE U3
HMMYyHHTETa, cM. Bypknna-Paco, 3akoH 00 onpeneneHnH IOPACIUKINE U MPOLEAYPe MTPUMEHEHUS
Pumckoro cratyra MexmyHapoqHOTO yroioBHOTo cyna cynamu bypkuna-d®aco, Ne 50 ot 2009 roxa,
cT. 7u 15.1 (cornmacHo 3ToMy 3aKoHY, cyabl bypknna-®aco MOTYT OCYLIECTBISATH FOPUCAUKIIMIO B
OTHOILICHUH JINII, COBEPIIMBIINX MPECTyIUICHNE B Ipeaenax opucaukimu Cyna, 1axe eciiy OHO
COBEpILIEHO 3a pyOeIKOM, ITPHU YCIOBHH, YTO IMOA03PEBACMBIN HAXOJUTCS HA TEPPUTOPUH CTPAHBIL.
Kpowme Toro, ciryke0HOE TTOJIOKEHNE HE SIBISIETCS OCHOBAaHHEM JJISI OCBOOOXK/ICHNS OT
OTBETCTBEHHOCTH HIIH e¢ CHIbKeHHA); Komopckue OctpoBa, 3akoH Ne 11-022 ot 13 nexabps

2011 roma 06 ocymiecTBieHHH PrMckoro craryra, CT. 7.2 («KMAMMYHHTETHI WK CIIEIHATBEHBIC
IpoLecCyanbHble HOPMBI, KOTOPBIE MOTYT OBITh CBSI3aHBI ¢ O(QHIHATEHBIM TTOJIOKSHUEM JIHIA MO
3aKOHY MJIM MEXXTyHapOIHOMY paBy, HE MPEISATCTBYIOT HAIMOHAIBHBIM CyaM OCYLIECTBISTh
IOPUCIUKIUIO NPUMEHHUTEIBHO K 9TOMY JIMILy B OTHOLICHHH MPECTYIUICHNUH, IPELYyCMOTPEHHBIX
HACTOSIINM 3aKOHOMY»); Mpnanmus, 3akoH o MexayHapogHoM yrojaoBHOM cyne 2006 roxa, ct. 61.1
(«B cooTtBeTcTBHH CO cTaThel 27 MOO0H TUIIIOMAaTHYECKIH IMMYHHTET HITH TOCYIapCTBEHHBII
HMMYHHUTET, IPEAOCTaBISAEMBbIi KAKOMY-JIHOO0 JINITy TIO IPUINHE CBSA3HU C TOCYAAPCTBOM —
y4acTHUKOM PHMCKOro cTaTyTa, He persTCTByeT BO30YKICHHUIO JeNa B OTHOIICHHH 3TOTO JIMLAY);
Magpukuii, 3akoH 0 MexayHaponHoM yroiaoBHoM cyne 2001 roaa, ct. 4; FOxuas Adpuka, 3akoH 06
ocyiecTBiIeHnd Pumckoro cratyta MexayHapoaHoro yrosnosHoro cyaa Ne 27 ot 18 urons 2002 roga,
craten 4 2 a) 1) 1 4 3 ¢) (ro)kHOAPPUKAHCKUE CYIBI 00NAIAI0T IOPUCAUKIIUEH TTPECIIeIOBaTh
MIPECTYIUICHNS TeHOIHUA, IPECTYIUICHNS TPOTUB YETOBEYHOCTH M BOCHHBIE MIPECTYIUICHHUS, KOTIa
TIpeoaraeMelii IpecTymHUK Haxonures B FOxHoOM Adpuke, HeCMOTps Ha F000H 0QUIHATEHEIH
cTaryc, KOTOPbIM MOXeT UMeTh 00BHHsAeMbIiT). [Io Bonpocy 00 MMIUIEMEHTAallMOHHOM
3aKOHOJATEJIbCTBE, YCTAHABIMBAIOIIEM TOJIBKO OrPaHMYCHHS MM MPOLIEAYPHI KOHCYJIBTAIHHI B
OTHOILICHNH 00s13aHHOCTH coTpyauuyarh ¢ MYC, cm. I'epmanus, 3akoH 00 yUpeKIeHUH CYIOB,

ct. 20.1 m 21; Aprenruna, 3akon Ne 26200 06 ocymectBiernn PrumMckoro craryra MexxyHapomxHOTO
YTOJIOBHOTO Cy/a, onoopeHHsIi 3akoHoM Ne 25390 u parudurmposanssii 16 saBapst 2001 roxa,

cT. 40 1 41; ABctpanus, 3akoH 0 MexIyHapoIHOM yroioBHOM cyae, Ne 41 ot 2002 ropa, ct. 12.4;
Agsctpusi, @enepanbHblii 3aK0OH 0 COTpYIHUYECTBE ¢ MeXIyHapOIHBIM YTOJOBHBIM cynoM, Ne 135 ot
13 aBrycra 2002 rona, ct. 9.1 u 9.3; Kanana, 3axon 06 sxkcrpaauiun 1999 rona, cr. 18; Opanuns,
YronoBHO-MpoIecCyaIbHbIH Kofeke (B cooTBeTcTBHH ¢ 3akoHoM Ne 2002-268 ot 26 derpais 2002
rona), cT. 627.8; Upnanaus, 3akon o MexxyHapogHoM yromoBHoM cyzne, Ne 30 ot 2006 roxa, ct. 6.1;
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TaKXxKe OBLTIO OTMEYCHO B JOKTPHHE M B OIPEICICHHOM CTEIICHN HAIUIO OTPAXKEHUE B XOIC
pa3dupaTenbCTB B MEXK/TYHAPOAHBIX TpHOYHamax 014,

10)  Bo-Bropeix, Komuccus Tarxke mpuHSIa BO BHHMaHHE, YTO IPOEKTHI CTaTeil 00
UMMYHHTETE JOIDKHOCTHBIX JIMI] TOCY[apCTBa OT WHOCTPAHHOH YTOJOBHOHM OPHUCIMKIMN
IIpeAHa3HAYEHBI U IPUMEHEHHS B PaMKaX MEXTyHapOJHOTO MPaBOIOPSIIKA, €IUHCTBO U
CHUCTEMHBIH XapakTep KOTOpPOrO Henb3s YIycKaTh W3 BHAY. lloaToMy B cBoeil pabore
Komuccenst He momKHa UTHOPHPOBATh JPYTHE CYNIECTBYIOIINE HOPMBI WM IIPOTHBOPEUHUTH
MIPaBOBBIM NIPHUHIIUIAM, 3aKPETUICHHBIM B TAKHX OTPACIIIX COBPEMEHHOTO MEXIyHAPOAHOTO
IpaBa, KaKk MEKIyHapOoJHOE TyMaHUTapHOE MPaBO, MEXIYHAPOIAHOE MIPABO MPAB YEIOBEKa
U MEXIYHapOJHOE YTOJIOBHOE IPaBO. B 3TOM KOHTEKCTEe pPacCMOTPEHHE MPECTYIICHHUMH,
Ha KOTOpBIC HE PACHPOCTPAHACTCS MMMYHHTET OT HHOCTPAHHON YTOJIOBHOM IOPHCANKIIUH,
JOJDKHO OCYIIECTBIIATHCS OCTOPOXXHO M COaNaHCHPOBAHO, C YYETOM HEOOXOIMMOCTH
COXpaHEHMs YBaXXCHHS K MPUHIOUIY CYBEPCHHOTO PaBEHCTBAa TOCYNapCTB, a TaKXke
HEOOXOAMMOCTH OOeCTedYeHUss TNPHUMEHECHUs NPHUHLIUNA ITOJOTYETHOCTH, IPHHIUIA
YTOJIOBHOH OTBETCTBEHHOCTH (DU3MUECKOTO IHIa W OOpsObI ¢ Oe3HaKa3aHHOCTHIO 3a
Hanbonee cepbe3Hble MEXIyHAPOAHBIC NPECTYIUICHNUS KaK OJHOW W3 OCHOBHBIX LENCH
MEXAyHapoaHoro coobmectBa. CoxpaHeHHe 3TOro OanaHca rapaHTHPYET, YTO UMMYHHUTET
OyZeT BBINONHATH T€ (QYHKIIMHU, PaAN KOTOPHIX OH OBLI YCTAaHOBJICH (3aIUTa CyBEPEHHOTO
PaBEHCTBA M 3aKOHHBIX HHTEPECOB TOCYAapCTBa), W 4TO OH He OyneT mpeBpamieH B
IponeccyaabHBIA HHCTPYMEHT IS A0COTIOTHOTO OJIOKMPOBAHHS YCTAaHOBJICHHS YTOJIOBHOM
OTBETCTBCHHOCTH ONPE/IEIECHHBIX OTIEIBbHBIX JHI (IOJDKHOCTHBIX JIMI] TOCYIapcTBa) 3a
coBeplIeHHE HanboJiee Cephe3HbIX MPECTYIUICHNH 110 MEKTyHAPOIHOMY TIPaBy.

11)  Ha ocHoBaHMH IBYX BBIIICYKA3aHHBIX MPUYMH KoMHCCHS CUUTAET, 4YTO OHA JOJDKHA
BBIITOJHATH CBOM MaHJAAT 1O AalbHEHIIEMY NPOTPECCHBHOMY Pa3BUTHIO M KOAU(UKAINN
MEXIyHApOIHOTO TIpaBa, NPUMEHSSI KaK JCIYyKTUBHBIM, TaK W WHIYKTUBHBIH METOJBI.
Hcxons u3 3Toi METO0I0THYECKO PeAIoChUIKH, KoMucens BKITIOYHIIa B IPOEKT CTAaThH 7
CIHCOK TIPECTYIUICHUH, Ha KOTOpble IMMYHHTET ratione materiae He pacrpocTpaHsIeTCs Ha
OCHOBaHHH CIICAYIONIINX KPUTEPUEB: a) peUb UET O MPECTYIICHUSX, B OTHOIIEHUH KOTOPBIX
Ha TIPAKTUKE MOXKHO BBIIBUTH TEHACHIMIO K WX PACCMOTPEHMIO KaK IPECTYIUICHHH, Ha
KOTOpBIE HE paclpocTpaHseTcs MMMYHHTET ratione materiac OT HHOCTPaHHOH YTrOJIOBHOH
IOPHUCAMKINN; U b) OHU SIBIISIFOTCS] IPECTYIUICHUSMH 110 MEX/[yHapOJHOMY TpaBy, KOTOPbIE
ObUTM  ompeAeNeHbl Kak  Hamboyiee  Cepbhe3HbIE  NPECTYIUICHHWS,  BBI3BIBAIOIINE
00€CIIOKOEHHOCTh MEXIYHAPOJAHOTO COOOIIECTBA, U B OTHOIICHUH KOTOPBIX CYIIECTBYIOT
MEXIyHapO/IHbIE JIOTOBOPHBIE M OOBIYHBIE HOPMBI, Kacaioliuecs 3arpera TaKux
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HUcnannus, 3akoH 0 MexxayHapogaoM yronoBHoM cyne 2003 rona, ct. 20.1; Kenns, 3akoH o
MEXIyHapoaHbIX mpectyruieHusx 2008 roma, Ne 16, ct. 27; JluxtenmreiiH, 3akoH ot 20 oKTA0pst
2004 rona o coTpyaHUYECTBE ¢ MexIyHapOIHbIM YTOJIOBHBIM CYJIOM ¥ APYTUMH MEXKTyHAPOAHBIMU
TpubyHanamy, cT. 10.1 b) u ¢); Mainsra, 3akoH 00 skcTpaaunui, ct. 26S.1; Hopserus, 3akon Ne 65 ot
15 mrons 2001 roma o mpumeHeHHH PuMckoro cratyTa MexIyHapoqHOTO YTOJIOBHOTO CyAa OT

17 nronst 1998 rona B HOPBEKCKOM 3aKOHOIATENBCTBE, CT. 2; HoBas 3emanus, 3akoH o
MEXIYHApOAHBIX MPECTYIUIEHUAX 1 MexmyHapoaaoM yronosaoM cyae 2000 rona, ct. 31.1;
Coenunennoe KoponesctBo, 3akoH o MexayHaponHoM yrojoHoM cyne 2001 roaa, cr. 23.1; Camoa,
3axoH 0 MexnyHaponHoM yronoBHoM cyne 2007 roma, Ne 26, ct. 32.1 u 41; llIBelinapus, 3akoH o
COTpYAHHUYECTBE ¢ MeXIyHapOAHBIM YTOJIOBHBIM CYIOM, CT. 6; 1 YraHza, 3akoH 0 MexXIyHapoaHOM
yronoBHOM cyzae Ne 18 ot 2006 roxa, ct. 25.1 a) u b). OcoObIM citydaeM siBisieTcs Jlanust, uei 3akoH o
MexayHapoIHOM yToJoBHOM cyne ot 16 mas 2001 roxa, cT. 2, OTHOCHT pEIIeHHEe BOIIPOCOB 00
HMMYHHUTETE K KOMIIETEHIINH MCIONHUTEIIFHON BIacTH O€3 ONpeneneHnst KOHKPETHON CHCTEMBI
KOHCYJIBTalUH.

CyLLleCTBOBaHI/Ie TEHACHIIUU K OI'PaHUYCHUIO UMMYHHUTETA 3a MEXAYHAPOAHBIC IPECTYIIICHUSA 6])[_]'[0
HOATBEPKIACHO cynbsaMu XurruacoM, Koiimancom u bropreHraneM B X COBMECTHOM 0Cc000M MHEHHUH
o ey Arrest Warrant of 11 April 2000 (cMm. cHOcKy 899 BrImIe), p. 88, m. 85. Co cBoeif CTOPOHEI,
EBpomnetickuii ¢y rmo mpaBam destoBeka B jiene Jones and Others npsiMO IPU3HAI, 9TO, TIO-BUIHMOMY,
CYIIECTBYET «(OPMHUPYIOMIAsICS MOAAEPIKKA CIENATbHON HOPMBI HJIH HCKITIOUCHUS B
MEXAYHapOAHOM l'ly6.]'ll/l'-lHOM IpaBse€ B A€J1aX, KaCaroUUXCs rpakx 1aHCKUX 3asBJIEHUI O NBITKaX», H
YTO, CJIE/IOBATENBHO, B CBETE TEKYIIUX COOBITHI B 3TOH 001aCTH MEX/LyHAPOAHOTO ITyOIHYHOTO
npaBa 3TOT BOIPOC JOJDKEH OBITh MPEIMETOM paccMOTpeHusl JloroBapHBaroIINXCst TOCYIapCTB»
(Jones and Others v. the United Kingdom (cM. cHocky 925 Beime), . 213 u 215).
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MPECTYIUIGHNH, a TakkKe O0s13aTeNhCTBA MPHHUMATh MEPHl [0  TPEIOTBPAIICHHIO
COBEpIICHUS TaKWX MPECTYIUICHUI U HaKa3aHHIO 32 HUX.

12)  OpmHako HEKOTOpHIE WICHBI HE COTJIACHIINCH C ITUM aHaIu30M. Bo-TIepBBIX, OHU
BBICKA3aJIMCh NIPOTUB HPOEKTA CTaTbU 7, MPUHATOIO IIyTE€M TOJOCOBAaHMS, OTMETHB, YTO:
a) Kommcenss He momKHA ompenemnsTh CBOIO padoTy Kak BO3MOXKHYIO KOIM(DHKALINIO
0OBIYHOTO MEXIYHApOIHOrO IpaBa, KOTAa IO MPHYMHAM, H3JIOKCHHBIM B CHOCKaX HIKE,
OYEBH/IHO, YTO HAI[MOHAJbHAs CyeOHas nmpakTuka'®ls, HalMoHaIbHOE 3aKOHOAATEIHCTBO 016
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OTH 4IeHBl yKa3aJd, 4YTO MPUBEICHO TOJBKO AECSTh el (cM. cHocKy 1012 Bplme), KOTophie
MIPEIIONOKUTENBHO MPSMO KacatoTCs BOIPOCa HMMYHHUTETA JODKHOCTHOTO JIMIIA TOCYAapCTBa OT
HWHOCTPaHHOH yroJOBHOH IOPUCAMKLUY ratione materiae B COOTBETCTBUH € OOBIYHBIM
ME>KTlyHapOTHBIM IIPaBOM, ¥ YTO HAa CaMOM JieJie OOJIBIIMHCTBO ATUX JIe He MOATBEPXKIAOT, UTO B
TaKkoM HMMYHHTETe cliefyeT oTka3ars. Hanpumep, B nene Coennnennoro Koponesctsa Regina v.
Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (Ne 3) (cMm. cHOCKy 954
BBIIIE) B UMMYHUTETE ObIIO OTKa3aHO TOJIBKO B OTHOILEHUM ASSHUMH, MOANAJAIOMINX O] JeHCTBHE
CYIIECTBYIOILETO JOTOBOPA, KOTOPBII OBLT HCTOJIKOBAH KaK MOTUBUPYIOIIHUH 0TKa3 OT IMMYHHTETa
(KonBeHIMs MPOTUB MBITOK U APYTUX KECTOKUX, OECUETOBEYHBIX MIIH YHIDKAIOIINX JTOCTOMHCTBO
BUJIOB OOpalleHus u Hakazanus). PaccmoTtpennoe B ['epmanuu neno Hussein (cM. cHocky 1012
BBIIIIE) HE KacaJIOCh HU OJJHOTO M3 IPECTYIUICHHUH, IePEINCICHHBIX B IPOEKTE CTaThbH 7, U B PEIICHUN
HE TOBOPHJIOCH — B CBSI3H C NPEATIONOKEHUEM, YTO TOTIALIHUH IIpe3uaeHT XyCelH HOKHHYI CBOH
MOCT, — YTO UMMYHHTET OT FOPUCAUKINY ratione materiae He ObUT M HE JOJDKEH OBITh IPH3HAH B
atoMm zaene. [emno Bouterse (cM. cHOCcKy 947 BbIe) He ObUTO OAAEPKaHO BEepXOBHBIM CyIoM
Hunepnannos, 1 apryMeHTaIus Cya HU3IIEH HHCTaHIUH TI0 TOBOY MMMYHHUTETa OCTaIach
HeZJoKa3aHHEIM obiter dictum. Pemenue benbruu no nemy Sharon and Yaron (cMm. cHocky 947 Bble)
BBI3BAJIO CIIOPHI U MIPUBEJIO K TOMY, YTO IApJIaMEHT BIIOCIIEICTBUY BHEC H3MEHEHHUS B OSNIbTHICKOe
3aKOHOJATEIbCTBO, YTO 3aCTABUIIO KacCallMoHHBIH cyx (B nene H.S.A. et al. v. S.A. et al. 12 deBpans
2003 roxa (cM. cHOCKY 960 BBIIIE)) 3asBUTH 00 OTCYTCTBHHU IOPUCIUKIINY 110 TAHHOMY AETy. DTOT JKe
3aKOH ObLI 3aJeiiCTBOBaH B jene Pinochet B cyne nepBoii nHcTaHuu bproccemns (cMm. cHOCKy 955
Boime). B nene Lozano v. Italy (cM. cHOcKy 939 BbIlIe) TOKHOCTHOMY JIMITY HHOCTPaHHOTO
rocyziapcTsa ObUI MpeoCTaBlIeH MIMMYHHUTET ratione materiae, a He oTka3aHo B HeM. [leno Special
Prosecutor v. Hailemariam (cM. cHocky 1012 Bbiie) ObII0 CBA3aHO C MpecieaoBanneM Dduonueii
OJIHOTO U3 CBOMX COOCTBEHHBIX TPakIaH, a He JOJDKHOCTHOTO JIMIIa HHOCTPaHHOTO TOCYapCTBa.
Jlpyrue mpuBeAEHHBIE CITydan KacaloTCs CHTYAIHH, KOTIa IMMYHHUTET He ObUI 3asIBJICH HIIM OT HETO
OTKa3aJIiCh; OHU HE MOATBEPXKIAIOT YTBEP)KACHHE O TOM, YTO JOJDKHOCTHOE JIUI0 HE MOTb3yeTCs
HMMYHHUTETOM OT HHOCTPAHHOH yTOJIOBHOH IOPHCIUKINY ratione materiae B COOTBETCTBHUH C
OOBIYHBIM MEXyHApPOJHBIM IIPABOM, €CJIM TAKOH HMMYHHTET 3a/eiicTBoBaH. Hanpumep, 4to
kacaercs penteHus PenepanpHoro cyaa I'epmanum ot 28 siBaps 2021 roza, To HU AdraHucTas, HA
COOTBETCTBYIOIIUE JINIIA HE 33/1ef{CTBOBAIM HIMMYHHTET B 3TOM JieJIe, BOCHHBIE PECTYIICHHs ObLIN
€IMHCTBEHHBIM MIPECTYIUICHHEM, O KOTOPOM IIIa Pedb, ¥ CYJ JIUIIb ONPEIEIII HOPMY OOBITHOTO
ME>KIlyHapOHOTO TIpaBa, KOTOpasi MPUMEHsIeTCS K IPEC/IeIOBAaHNI0 «MHOCTPAHHBIX YMHOBHUKOB
HU3KOTO PaHTay, TaKUX Kak conaaT. Kpome Toro, 3Tv 4IeHbl OTMETHIIH, YTO HEOOXOAUMO TIATEIHHO
U3YYHTH BOIPOC 00 YMECTHOCTH PACCMOTPEHUSI TPaXKTAHCKHX e B HALMOHAIBHBIX CY/ax; B TOH
Mepe, B KaKOi OHH YMECTHBI, B HUX, KaK IPaBUIIO, HE OJ0OPSIOTCS UCKITIOUSHUS, H3JI0KEHHBIE B
npoekte cratek 7. Hanpumep, Mexnynaponnstii Cyn o0wsiBui aeno Ferrini v. Federal Republic of
Germany (cM. cHOCKY 1012 BbIIIe) HECOBMECTUMBIM ¢ 00s13aTeNbcTBaMU Mtanuu mo
MeXIayHapogHoMy npaBy. CMm. Jurisdictional Immunities of the State (Germany v. Italy: Greece
intervening) (caocka 910 Beie). B nene Jones v. Saudi Arabia (cMm. cHOCKy 925 BBIlIE) Manara
JIOPJIOB MPU3HAJIa HIMMYHHUTET JOJDKHOCTHOTO Jnia rocyaapctsa. C pyroi CTOpOHBI, HOMUMO
BBIMICYTIOMSAHYTBHIX CJIYYacB, 5TH YICHBI YKa3aJid Ha HECKOJIBKO I€J1, B KOTOPbIX UMMYHUTET ratione
materiae ObLJT 3a/1e/ICTBOBAH U MPUHAT HAIIMOHAIBHBIMU CyIaMH B YTOJIOBHOM mporecce. CMm.,
Hanpumep, Hisséne Habré, Ceneran, anemusuoHHbIH cyn Jakapa, 4 utons 2000 roxga, u
KaccanmoHHbI cyn, 20 mapta 2001 roga (cHOcka 947 BbIle) (AMMYHHTET, TPEIOCTABICHHBIN
OBIBIIIEMY IVIaBE TOCYNApPCTBA); U Jiang Zemin, penieHue npokyparypsl eneparusHoit Pecrybommkn
I'epmanus ot 24 urons 2005 roma, 3 ARP 654/03-2.

ITH YJIEHBI OTMCTHJIN, YTO OYEHb HEMHOT'MC HAllMOHAJIbHBIC 3aKOHBI 3aTparuBarOT BOIIPOC
UMMYHHTETA JOJDKHOCTHBIX JIMI] TOCYIAapCTBA OT MHOCTPAHHO YroOJOBHOM IOPUCAMKIMY ratione
materiae B COOTBETCTBHH ¢ OOBITHBIM MEXIyHapOIHBIM ITpaBoM. Kak mpu3HaeTcs B IATOM JOKIIaae
CrienuaabHOTO JOKJIAJIUKA IO BOTIPOCY 00 HMMYHUTETE TOJDKHOCTHBIX JIUI] TOCYAapCTBa OT
HWHOCTPAaHHOH yroioBHOH fopucaukiuu (A/CN.4/701), mm. 42: «OpuCOUKIIOHHBII UMMYHUTET
rocyaapcTsa 1 €ro JOJDKHOCTHBIX JIMI HE PETYIUPYETC HAIPAMYIO B GOHBLHI/IHCTBB rocynapcTs.
HaHpOTHB, peakuysa Ha UMMYHUTET OCTAaBJICHA Ha YCMOTPEHUE CYZIOBY. N3 HemMHOTHMX HallMOHAJIbHBIX
3aKOHOB, B KOTOPBIX IPENOJIOKHUTEIBHO paccMaTpuBaeTcs Takoit ummyHuteT (Bypkuna-®aco,
Wpnangus, Vcnaans, Komopckne Ocrposa, Maspukuii, Hurep u Oxnas Adpuka), Hu onuH He

273


http://undocs.org/ru/A/CN.4/701

A/77/10

274

1 IOTOBOPHOE 1paBo'?!7 He Mo Iep/KUBAIOT NCKITFOUCHHS, H3JI0)KEHHBIC B IIPOCKTE CTAThH 7,
b) Ha NpakTHKe HE YHAIOCh BBIIBHTH «TCHACHLHIO», — BPEMCHHYIO HWIH HHYIO,

CBHIETEIBCTBYIONIYI0 00 MCKIIOYEHHAX M3 MMMYHUTETa OT HHOCTPAHHOW YrOJOBHOW
IOPUCOUKITNY ratione materiae; ¢) IMMYHHUTET HOCHT IPOIEIYPHBIN XapaKTep U MOSTOMY:
i) HeMp3s CYWTaTh, YTO HAIWYUE YTOJOBHOM OTBETCTBEHHOCTH 3a IPECTYIUICHUS IO
MEXIYHapOIHOMY  TpaBy, COBEpLICHHBIC JOJDKHOCTHBIM  JIMLOM  TOCYIapcTBa,
AaBTOMATHYECKH HCKIIOYAaeT HMMMYHUTET OT HHOCTPAHHOW YTOJOBHOH IOPHCIMKIINY,
il) IMMYHHUTET HE 3aBHCHT OT TSDKECTH PaCCMaTPUBAEMOro IESHHUS WM OT TOT0, 3aIPEIIeHO
JIM 3TO ACSHUE UMIIEPaTUBHON HOPMOI MeXTyHApPOIHOTO MPaBa; M iii) BOIIPOC IMMYHHTETA
JOJDKEH OLICHHMBATHCS HA PAaHHEH CTaJuy OCYLICCTBICHUS IOPUCAMKIHH, 10 PACCMOTPEHHUS
gena mo cyuectBy''8; d) oTcyTcTBHE MMMyHHTETa B MEXIYyHApOIHOM YTOJOBHOM CYAE
HE HMMEeT OTHOLICHHS K IOPHCAMKIMOHHOMY HMMYHUTETY B HAUMOHAIBHBIX CyZIaX;
U €) CO3aHHe HOBOH CHCTEMBI HCKIFOUEHHH U3 IMMYHHTETA, €CIIH 3TO He OyIeT OnpeeeHo
MEXIyHapOIHBIM JOTOBOPOM, MOKET HAHECTH BpeJl OTHOIICHUSM MEXy rOCy1apCTBaMU H
PHUCKYET TIOAOPBATH IEJIb MEXTYHAPOIHOTO COO0IIECTBa GOPOTHCS ¢ Oe3HaKa3aHHOCTHIO 3a
HanboJee cephe3HbIe MEXAYHAapoAHbIE NpecTyIuieHHs. Kpome TOro, mo MHEHHIO 3THX
YJICHOB, Mpeyiarasi MpoekT craTbu 7, Komuccns OyaeT 3aHUMaThCs «HOPMOTBOPUECTBOM,
KOTOpPOEC HE MMEET OTHOIICHUS HHM K KOAM(HKAIMH, HU K NPOTPECCHBHOMY Pa3BUTHIO
MEXIyHapoIHOro npasa. [lo MHEHHUIO 9THX WICHOB, IPOCKT CTATbU 7 MPECTaBIsIeT COO0M
NPEIUIOKEHHE «HOBOW HOPMBD», KOTOpast HE MOXKET CUMTAThCA HU lex lata, HU KenaTensHbIM
NPOTPECCHBHBIM Pa3BUTHEM MEXIYHApOAHOTo mpaBa. Bo-BTopwIX, 3TH wieHsl Komuccun
TaKOKe YKa3zald Ha pasHULYy MEXIy MpOLecCyalbHBIM XapakTepoM HMMYHUTETa OT
MHOCTPAHHOH IOPUCIMKIMHU, C OIHOW CTOPOHBI, U MaTEPUAJIBHBIM XapaKTepOM YIOJIOBHOM
OTBETCTBEHHOCTH, C IPYroil CTOPOHBI, M OTMETHJH, YTO NpPHU3HAHHE HCKIIOYCHHH H3
UMMYHHTETa He TpeOyeTcs M He 00s3aTelIbHO MOAXOAUT JUIsl obecriedeHHsT He0OX0IMMOTo
Oamanca. [Io MHEHHIO STHX YJICHOB, O0€3HAKAa3aHHOCTH MOXXHO H30eKaTh B CHTYalUsX,
KOrJa JOJDKHOCTHOE JIMIO MpEeCIeayeTcss COOCTBEHHBIM T'OCYJApCTBOM, HpeECiIeayeTcs
MEXIYHAPOIHBIM CYIOM HJIH HpECcienyeTcss WHOCTPaHHBIM CYIOM IIOCIe OTKa3a OT
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MIOBTOPSIET MIPOEKT CTaThu 7 B ero HelHemHeM Buae. Hanmpumep, Opranugeckuii 3akon 16/2015 ot
27 oKTAOpS O MPUBUIIETHAX M NMMYHHTETaX HHOCTPAHHBIX TOCYAPCTB, MEXIYHAPOJHBIX
opraHM3anuii co mrad-KBapTHPAMH WIIH OTAENCHUSIMH B MclaHuM 1 MeXTyHapOAHBIX KOH(pEepEeHIHit
Y COBEIaHUH, MPOBOANUMEIX B Mcnanum, ct. 23, 1. 1, kacaeTcs TOJIbKO IMMYHHUTETA ratione materiae
OBIBIIMX IJIaB TOCYIAPCTB M IIPABUTEIBCTB M OBIBIIMX MHUHUCTPOB HHOCTPAHHBIX Jiell. Takue 3aKoHBI,
Kak OeJbIrMHCKHI 3aKOH O NMPECEYeHNH CEePhEe3HBIX HAPYIICHUH MEXIyHapOIHOTO T'YMaHHTapHOTO
npasa (c nonpaskamu 2003 roxa) nnu 3akoH HuznepiaanaoB 0 MeXIyHapOIHbIX NPECTYIICHUIX
2003 roxa, mpeaycMaTpUBAaOT TOIBKO OTKA3 B IMMYHHUTETE B COOTBETCTBHH C MEXIYHAPOIHBIM
mpaBoM, 0e3 yka3aHWs JaTbHEHIHX mogpoOHocTeld. KpoMe Toro, 3TH 4iieHbl OTMETHIIH, YTO
HaIMOHAJIbHBIE 3aKOHBI, peaH3yIOIie 0053aTeIbCTBO 10 BIAaYe JODKHOCTHOTO JIMIIA
MexyHapoJHOMY YTOJOBHOMY CyIy, BEITeKarolee u3 Pumckoro craryra win pemenus Coera
BesomacHOCTH, HE UMEIOT OTHOLIEHHS K BOIIPOCY 00 NMMYHUTETE JIOJDKHOCTHBIX JIMI] TOCYIapCTBa OT
WHOCTPAHHOH YTOJIOBHOW IOPHCANKIIMU B COOTBETCTBHHU C OOBIYHBIM MEXKITyHAPOIHBIM MPABOM.
Taxoke K TOMy HE HMEIOT OTHOIIECHUS HAI[HOHAIBHEIE 3aKOHBI, TOCBSIIIEHHBIE HIMMYHUTETY
rocyaapcTBa, Takue kak 3akoH ApreHTuHbI Ne 24488, 3akon CLLA o cyBepeHHOM HMMYHHTETE
WHOCTPaHHBIX TocynapcTB U 3akoH KaHambl 06 IMMyHHUTETE TOCYIapCcTBa (KpoMe TOro, OBLIO
OTMEYEHO, 4TO 3aKOH O CyBEpEHHOM MMMYHHUTETEe HHOCTPAHHBIX TOCYapCTB He OBbUT N3MEHEeH
3aKOHOM O 3aIIHUTE )KEPTB MBITOK, KOTOPBIH HE UMEET HUKAKOTO OTHOLICHUS K TEPPOPH3MY).

ITH YJIEHBI OTMETHJIM, YTO HHU OJUH U3 100aIbHBIX JOTOBOPOB, KaCaroIIUXCA KOHKPETHBIX BUI0B
MIPECTyIUIeHNH (TaKuX, KaK TeHOIH/], BOCHHBIC IPECTYIUICHNUS, allapTeu i, IBITKA 1 HACHIbCTBEHHBIE
HCYE3HOBEHMS), HE COAEPIKUT MOJIOKEHNH, OTMEHSIOINX HMMYHHUTET JJOJDKHOCTHBIX JIUIT
TOCyAapCcTBa OT HHOCTPAHHOH yTOJIOBHO IOPHCAVKINH ratione materiae, paBHO Kak U I100aIbHEIE
JI0OTOBOPBI, KaCarOIUECA KOHKPETHBIX BUAOB JOJDKHOCTHBIX JIMI] (Haan/IMep, JUIIJIOMATOB,
KOHCYJIbCKUX PaOOTHHUKOB U COTPYIHHUKOB [0 OCOOBIM TTOPYUCHHSIM).

Cwm., Hanpumep, Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening)
(cHOCKa 910 BBIIIE), p. 137, I1. 84 («MEXKIYHAPOIHOE OOBIYHOE MPABO HE 0OYCIOBIMBACT MIPABO
TOCYAapCTBa HA UMMYHHTET TSDKECTBIO JISSTHHS, B KOTOPOM €T0 OOBHHSIOT, HII HMIIEPATHBHEIM
XapaKkTepoM HOPMBI, KOTOpas PENONI0KUTENBHO HapyIIeHa»); U Arrest Warrant of 11 April 2000
(cHOCKa 899 BHIIIE), P. 25, para. 60 («IMMyHHTET OT yroJI0BHOH IOPUCAMKLIUY U MHAUBUIyalIbHAS
YrojioBHast OTBETCTBEHHOCTD SBJISIFOTCA AByMS COBEPINEHHO Pa3HbIMU KOHLECIIIUAMU. Ecnu
lOpl/IC)II/IKL[I/IOHHbII;’I UMMYHHUTET HOCUT npoue)lypm;lﬁ XapakTep, TO YroJIOBHAsA OTBETCTBEHHOCTDH
COOTHOCHTCSI C MaTePHAILHEIM TIPAaBOM ).
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nMMyHHTeTa. lIpUMeHeHne WCKIIOYeHHH W3 MMMYHHTETa, KOTOpBIE TIOCyJapcTBa HE
MIPU3HAIN TOCPEACTBOM MEXIYHApOAHOTO JOTOBOpa WM IIMPOKO PAaCIpPOCTPAaHECHHOU
MIPaKTHKH, MOKET IPUBECTH K OOJBIION HAPSHKEHHOCTH MEXY TOCYIapCTBaMH, €CIIH HE K
IpsAMOMY KOHQUIMKTY, B CIIydasX KOTJ@a OJHO TOCYIapCTBO OCYINECTBIAET YTOJOBHYIO
FOPHUCANKINIO B OTHOIICHNH JOJDKHOCTHBIX JIUI] IPYTOTO TOCYAAPCTBA TOJIBKO HA OCHOBAHHUH
MIPEATION0KEHHS, YTO TSHKKOE MIPECTYIIICHHE OBLIO COBEPIIICHO.

Iynkm 1

13) B myskrax 1 a)-f) mpoekra craTbu 7 TEPEUHCIICHBI TPECTYIUICHHUS IO
MEXIYHapOIHOMY IIpaBYy, KOTOpbIe, B Clly4ae HX IPEAINOJIOKHTEIBHOIO COBEPLICHHS,
NPENATCTBYIOT NPUMEHEHHI0O MMMYHUTETa OT YTOJOBHOW IOPHUCOMKLIUHM B OTHOLICHHU
HMHOCTPAHHOTO JOJDKHOCTHOTO JIMLA, JAXKe €CIIH 3TU MPECTYIUICHUS OBUIH COBEPIICHBI 3THM
JOJDKHOCTHBIM JIMIIOM, BBICTYIIABIIMM B KauecTBE TAaKOBOIO M B IIEPUOA, KOIZIa OHO
BBINIOJIHSIIO ¢BOM (DyHKIMH. K HUM OTHOCSATCS CIEIyIOLIME MPECTYIUICHUS: IPECTYIIICHHE
TeHOLU/A, PECTYIUICHUs] IPOTHB YEJIOBEYHOCTH, BOCHHBIE MPECTYIUICHHS, IPECTYIUICHUE
armapTensa, MbITKa U HaCWJILCTBEHHOE HCYE3HOBCHHE.

14) Bo BCTYNMTENbHOM YaCTH MPOEKTAa CTAThbU  HCIONB3YETCS  BBIPAKCHHE
«HE IIPUMEHSCTCSD, YTOOBI YUeCTh TOT (haKT, YTO HA MPAKTUKE U B JOKTPHHE CYIIECTBYIOT
IIBa Pa3IMYHBIX TOJKOBAHUS TOTO, CIEAYET JIH PAacCMATPUBATh TAKUE MPECTYIUICHUS Kak
«HIESIHUS, COBEPLICHHBIC B OQUINATIFHOM KadecTBe». TakuM 00pa3oM, C OTHON CTOPOHBI,
OBLIO TOHATHO, YTO COBEPLICHHC TAKUX MPECTYIUICHHH HE MOXET HPEACTABISITH COOO0M
(GYHKIHIO TOCyqapcTBa W, CIIENOBATEIBHO, HE MOMKET PAacCMaTpPHBATHCS KaK «ICSHUS,
COBEpIICHHbIE B OQUUHAIbHOM KadecTBe». C Opyroil CTOPOHBI, YTBEPIKAACTCS, €TO
OPECTYIUICHHST I10 MEXIYHAPOAHOMY IPaBy JIHOO TPeOYIOT HAIMYUS TOCYIapCTBECHHOIO
sneMeHTa (IIBITKH, HACHIbCTBEHHbBIC MCYC3HOBEHUS), THOO COBEPINAIOTCS MPHU SBHOM WITH
HESBHOW TMOIIEPXKKE CO CTOPOHBI TOCYJAPCTBEHHOTO aIlmapara, 4To CO3HAeT CBS3b C
rOCYIapCTBOM, M IIOTOMY B OIPEICICHHBIX CIyYasx OHH MOTYT PacCMaTpPHUBATHCS Kak
«HesIHWs, COBepIUCHHbIe B odumuanbHOM KadectBe»'?!?. Xorst Komuccus He cowra
HEOOXOIMMBIM BRICKA3aThCS B IOJIB3Y TOTO MJIA HHOTO U3 BHILICYKa3aHHBIX TOJIKOBAHUIA, OHa
OpHHsIa BO BHUMaHHE, YTO HEKOTOPHIC HALIMOHAJIBHBIC CYIbl HE IPUMEHSIIOT HMMYHHTET
ratione materiae IIpu OCYIIECTBICHUH CBOEH YTOJOBHOM FOPUCIUKINHE B OTHOIICHHH JTHX
[PECTYIUICHHH 110 MEXIYHAPOAHOMY [IPaBy — JILOO IIOTOMY, YTO HE CIUTAIOT MX JCSTHUSIMH,
COBEpIICHHBIMH B OQWIHMAIbHOM KauecTBE WM B paMKax Hajexamedl (yHKuun
rocyaapcta'®?, mu6o OTOMY, YTO IIOHUMAIOT, 9TO, HECMOTPSI HA TO, YTO MPECTYIUICHUS 110
MEXIyHAPOIHOMY IPaBy MOTYT SIBISITHCS IESHUSIMH, COBEPIICHHBIMH B O(UIHAIEHOM
KayecTBE WM B paMKax Hajuexamleil GyHKIHU rocyJapcTBa, OHH (B CHILY HX TSDKECTH WIIH
MOCKOJIBKY OHH IIPOTHBOPEYAT UMIICPATHBHBIM HOPMaM), He MOTYT JaBaTh OCHOBAHHS IS
OpU3HAHHMS WMMYHHTETa OT YrOJOBHOW OPUCIOMKIMK B OTHOLICHWH JIML, HX
coBepmBIIHX ' !,
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Cwm., Hanipumep, Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening)
(cHOCKa 910 BBIIIE), p. 125, para. 60 (OTHOCHUTENBHO acta jure imperii B KOHTEKCTE TOCYIapCTBEHHOTO
AMMYHHTETA).

CM. B KauecTBe mpuMepa cienyromue aena: Pinochet, bensrus, cyn nepBoii nHctanmu bproccens,
petienue ot 6 HosOpst 1998 roxa (cHocka 955 Boiwe), p. 349; Hussein, I'epmanust, Beicuuit
3eMenbHbIN cyn KenbHa, pemenue ot 16 mas 2000 rozxa (cHocka 1012 Bbime), 1. 11 (Takoe 3asBiaeHue
OBLIO CIIETaHO B CBS3H C TPEIIIOIOKEHIEM, YTO TOTAAIIHUN IPE3NICHT XyCeifH IepecTai BBITOIHATD
Takue QyHKINN). AHAJIOTHYHBIA apIyMEeHT TaKKe UCIIONB30BAJICS B HEKOTOPBIX CITydasx, KOTaa
BOIIPOC 00 UMMYHHUTETE TOAHIMAJICS B TpaskAaHCKoil fopucaukiun. CM., Hanpumep, Prefecture of
Voiotia v. Federal Republic of Germany, cyn nepBoii nucraniuu Jlesaguu, pemenune ot 30 okTsOpst
1997 rona (cHocka 955 Bbie).

Taxk Obw10, HanpuMmep, B feie Attorney General of the Government of Israel v. Adolf Eichmann,
Wzpamib, BepxoBHsii cyn, pernrerne ot 29 mast 1962 roxa (cM. cHocky 947 Boime), pp. 309-310.

B nene Ferrini ntanpssHCKHE Cy/bl IPUHAMAIN BO BHIMaHNE KaK HA TSDKECTh COBEPIICHHBIX
MIPECTYIUICHNH, TaK ¥ TO, 4TO JaHHOE MOBEJCHIEe IIPOTHBOPEYNT HOPMaM jus cogens (Ferrini v.
Federal Republic of Germany, xaccanoHHBI# cyq, pemenue ot 11 mapra 2004 roxa

(cM. cHOcky 1012 BBIILIE), P. 674). B nene Lozano xaccaunonsslii cya Vtanuu o60cHOBaN OTKa3 B
UMMYHHTETE HapyIICHUEM OCHOBHBIX MPaB, KOTOPbIE HMEIOT CTaTyC HOPM jus COZens U MO3TOMY
JIOJDKHBI IMETh TIPUOPUTET HAJl HOPMaMH, PETyIUpyOMUMA UMMYHUTET (Lozano v. Italy, penenne
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15) TlodTomMy, y4WTBHIBas, YTO Ha TPAKTHKE OJAHO M TO JKE€ TIPECTyIUICHHE B
MEXIYHapOIHOM IIpaBe MWHOTZA HMHTEPIPETUPYETCS KaK OrpaHHueHHE (OTCYTCTBHE
NMMYHATETa) WM KaK HCKIIOYEHHE (MCKIIOYEHHE M3 CYIIECTBYIOIIETO HMMMYHHTETa),
Komucenst couna mnpeamodYTHTENbHBIM IOJOWTH K 3TOMY BONPOCY C TOYKH 3pPEHHSA
MIOCJIEICTBHMH, BRITEKAIOIINX M3 KaXKIOTO U3 3TUX MOIXO0J0B, 8 UMEHHO HEIPUMEHUMOCTH B
OTHOIIGHNH TaKWX MPECTYIUICHWH MMMYHHTETa ratione materiae OT HWHOCTPaHHOM
YTOJIOBHOHM FOPHCIMKINH, KOTOPBIM JOJDKHOCTHOE JIMIO TOCYIapCTBa MONB30BAJIOCH OBl B
mpoTuBHOM citydae. Komrccns BeOpaina Takyro GopMyIHpPOBKY H3 COOOpakeHHH ICHOCTH U
OTIPEIETICHHOCTH, YTOOBI IPEIOCTaBUTh NTEPEUEHb MPECTYMICHUH, KOTOPbIE, TaKe €CIIH OHU
COBEpIICHBI JOIDKHOCTHBIM JIUIIOM TOCYIapCTBa, HE TIO3BOJIAT 3aJHCTBOBATh NMMYHHTET OT
HMHOCTPAHHOW YTOJIOBHOM FOPUCIUKIIUY.

16)  Jlns 3TOrO0 OBUIO MCIOJIB30BAHO BEIPAKEHUE KMMMYHHUTET HE NIPUMEHSCTCSA», CIEAYs
mutatis mutandis Metomy, koTopelii Komuccus yke HCIONIb30Bajla B OTHOIICHUH
UMMYHHTETa FOCYIapCTBa OT FOPHCAUKINHY, TA¢ OHA B aHAJOTMYHOM KOHTEKCTE PUMEHMIIA
BBIP@)XCHHE «Pa3OHMpPATeNbCTBA, IPH KOTOPBIX HENB3s CCBUIATHCS Ha TOCYIAapCTBEHHBIN
ummyHuTe™ 22, O1HaKO B TpoekTe ctathu 7 KoMuccust peluia He UCIoIb30BaTh TEPMHUH
«HEJB3s CCBUIATHCS», YTOOBI M30€XKaTh MPOLETYPHOr0 KOMIIOHEHTa, KOTOPBIH UMEET 3TO
BBIpa)XCHHUE, U TIPEINOUIa COXPAHUTD HEHTPaIbHYI0 (OPMYITUPOBKY «HE IPHUMEHSICTCS.

17)  BelpaxkeHHE «OT OCYUICCTBJICHHS HHOCTPAHHOH YTONOBHOH FOPUCIUKIUI» OBLIO
BKIIOYCHO BO BCTYNHUTEJBHYIO dacTh, 4YTOOBI cClefoBaTh (HOPMYIHMpPOBKE, yXKe
HCIIOJIb30BaHHOM B NMpoeKTax cTarteil 3 u 5.

18)  BelpaskeHne «IIPECTYIIICHNUS IO MEXIyHapOIHOMY IIPaBy» OTHOCHUTCS K IOBEICHHIO,
KOTOpOE SIBIISICTCSl YTOJIOBHO HAaKa3yeMbIM 10 MEKIYHApOLHOMY IIPaBy, HE3aBUCHMO OT
TOTO, SBISETCA JIA OHO TMPECTYINICHHEM [0 HAalMOHAJIBLHOMY 3aKOHOJATENbCTBY.
[Mpectymienus, mnepeduciIeHHbIE B CTarbe 7, — 3TO IIPECTYIUICHUS, BBI3BIBAIOLINE
HanOOJBIIYI0 032009E€HHOCTh BCETO MEXKTyHApOIHOTO COOOIIECTBA, B OTHOLIEHNH KOTOPBIX
CYLIECTBYET IIUPOKHN MEXIYHApOIHBIH KOHCEHCYC KaK IO MX OMNPENENICHHIO, TaK M MO
HaJIMYUIO 00s3aTeNIbCTBA NMPEJOTBpAIlaTh UX COBEpIICHHE W HAKa3blBaTh 3a HEro. Takue
MIPECTYIJICHUsI PacCMaTpUBAIOTCS B MEXIYyHapOJIHBIX JOTOBOpPaX, a TAaKKEe 3alpelieHbI
OOBIYHBIM MEX/IyHapOJHBIM IIPaBOM.

19)  BelpaxkeHne «IPECTYIUICHUs 110 MEXIyHapOJHOMY IIPaBy» paHee HCIIOIb30BAIOCh
Kowmuccueit npu popmynupoBannn HropHOeprckux npuHUOUNOB''? u B mpoekte Koaekca
NPECTYIJICHUI MpOTHB MHUpa M Oe3omacHOCTH deioBeuectBa 1954 roma'®®*. B stom

ot 24 urons 2008 roma (cM. cHOcKy 939 Brime), 1. 6). B nene 4. ¢. Ministére public de la
Conféderation, ®enepanbHblii yromoBHblii cyx Ll Beiimapun 0CHOBBIBAMI CBOE pEIICHHE HA
CYIIECTBOBAaHUH OOBITHOTO 3aIllPeTa Ha COBEPIICHUE MEKTyHAPOAHBIX MPECTYIICHIH, KOTOPHIit
LIBEHIapCKUI 3aKOHOJATEh OTHOCHUT K jUS COgens, YTO BHOBb CBUAETEIBCTBYET O
HETOCJIeI0BaTeIbHOCTH, MPOSIBIIAIOIIEICS B 3alIpeTe TaKOro MOBEJAECHUS U IPH OJHOBPEMEHHOM
MIPOJOJDKEHUH TIPU3HAHUSI MMMYHUTETa ratione materiae, KOTOPBIH MPEISITCTBYET Havaury
paccienoBanus (4. ¢. Ministére public de la Conféderation, pemenne ot 25 utons 2012 roga

(cM. cHOCKY 925 BEIIIE)).

ITpoexTsI cTaTeit 0 IOPUCTUKINOHHBIX IMMYHHTETAX TOCYAAPCTB U UX COOCTBEHHOCTH, IPHUHSTHIE
Komuccueii Ha ee copok TpeThelt ceccu, Esicecoonux... 1991, 1. 11 (dacts BTOpas), ¢. 33. Komuccus
UCIIONb30Baa BhIILIEYKa3aHHOE BBIPDAKEHHE B KauecTBe Ha3BaHus yactu Il npoexra crarei u
HOBTOpHIIa ero B crathsix 10—17, coneprxarunxcs B 9Toi yacti. OObsICHEHHE TPUYHH, HOOYIUBIINX
Komnccento ncmonb30Bath 3T0 BEIpaXXeHHE, CM., B YaCTHOCTH, B ITyHKTe 1) koMMeHTapus K gactu 111
(c. 33) m mynkrax 1)-5) kommenTapus k crarse 10 (cc. 33—34). C npyroit cropors!, B Konsenim
Opranmsarmy O0bennHEeHHBIX Hariii 0 JopHCANKINOHHBIX HMMYHHUTETAX TOCYIapCTB M X
COOCTBEHHOCTH HCIIOIB3YETCs BBIpAXKEHUE «pa30upaTenbecTBa, IPU KOTOPBIX HEJIb3sl CChUIAThCS Ha
roCyAapCTBEHHbIH IMMYHUTET» Kak B Ha3BaHuu yactu l1I, Tak u B crartesax 10-17.

Cwu. npuHun I [TpuHIMnoB MexxayHapoAHOTO NpaBa, IPU3HAHHbIX cTaTyToM HropHOeprckoro
TpuOyHasa ¥ HalIEANINX BBIpAKEHUE B PEHIEHUH 3Toro TpubyHana: «BCSKOE JIIO, COBEPIINBINEE
Kakoe-J00 AeicTBre, TPH3HABAEMOE CONNIACHO MEXTyHAapPOIHOMY IIPaBY IPECTyIIICHHEM, HECET 3a
HETO OTBETCTBEHHOCTH M MOJICKHUT HakazaHUIO» (Eocecoonux... 1950, 1. 11, nokyment A/1316,

c. 374).

CwM. cT. 1 mpoekTa KojieKca MpecTyIJIeHHH TPOTUB MUpa M OE30MIaCHOCTH YeNIOBEYECTBa, IPUHATOTO B
1954 rony: «IIpecTyruieHust IPOTHB MUPa U OGE30MIACHOCTH YEI0BEUECTBA, ONpeiessieMbIe B
HACTOSIIIIEM KOZIEKCE, SIBIISTIOTCS] MEXK/TyHApOXHO-TIPABOBEIMH NPECTYILUICHUSIMHU, OTBETCTBEHHBIE 32
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KoHTekcTe KomuccHs TOHHMana HCIOJIb30BaHUE BBIPAKCHUS «IPECTYIUICHUSI 110
MEXIyHAPOIHOMY IIPaBy» B TOM CMBICIC, YTO «MEXIyHAPOAHOE IPaBO MPEAOCTABILIET
OCHOBY [UIsl KpUMUHAITM3AINID TAKUX IPECTYIUICHHH U 9TO «3alIPET TAKOTO POJia MIOBEICHHS
U ero Haka3yeMOCTh SBIISIOTCS IPSAMBIM CIEJCTBHEM MEKIyHApPOJAHOrO mpaBay ',
W3 sroro cneayer «aBTOHOMHSI MEXIYHApPOIAHOTO IpaBa B KpUMHHANU3AIMN» ' 3THX
OPECTYIUICHHH U TOT (aKT, YTO «KBAIU(HUKALMS WIA OTCYTCTBHE KBAIH(pHKALUHA KaKOTrO-
100 TOBENCHHS B KAYECTBE YTOJOBHO HAKa3yeMOro MO HAMOHAIbHOMY IPaBy HHKaK HE
BIUSCT HAa KBATU()UKALMIO 3TOr0 MOBEACHHSI B KAdeCTBE YIOJOBHO HAKa3yeMOIo IO
MEXAyHapoaHOMY TpaBy»'%?’. COOTBETCTBEHHO, HCIIOIB30BAHUE TEPMHUHA IIPECTYIUICHHS
00 MEXIyHAPOAHOMY IpaBy» HAOpSIMyI0 CBS3BIBAET IIEPEYCHb IIPECTYIUICHHUIA,
COJZICpIKAIIMIACS B IyHKTE 1 IPOEKTa CTaThd 7, C MEKIYHAPOAHBIM IIPABOM U TapaHTHPYET,
9TO ONpEACNCHHE TAaKWX IMPECTYIUICHHH OyoeT MOHUMAThCS B COOTBETCTBHH C
MEXIyHAPOIHBIMH HOPMaMH, 0e3 KaKoro-iubo OTHOIICHHS K KPHUMHHAIH3ALHH, KOTOpas
MOJKET OBITh yCTaHOBJICHA BO BHYTPEHHEM 3aKOHOIATEIBCTBE IS ONPS/ICIICHHS CIIy4acB, B
KOTOPBIX HMMYHHUTET HE IPHMCHSETCSL.

20) K kareropmm TpeCTYIUIGHHH 10 MEXAYHAPOJHOMY TIpaBy  OTHOCSTCS:
a) IpecTyIUIEHHE TeHOLMAA, b) TMpecTyIUIeHHWs IPOTUB YEIOBEYHOCTH M C) BOCHHBIC
npectymieHuss. Komuccus BKIIOUMIa UX B YHCIO MPECTYIUICHUH, Ha KOTOPbIE UMMYHHUTET
HE paclpoCTpaHsETCs, 1O JBYM OCHOBHBIM NIpHYMHAM. Bo-TIepBBIX, 3TO NMPECTyIIICHUS,
B OTHOIIEHUH KOTOPBIX MEKAYyHAPOIHOE COOOLIECTBO BBIPA3MIIO OCOOYIO 03a00YEHHOCTb,
YTO MPHUBEIO K NPHHATHIO MEXIYHapOJHBIX JOTOBOPOB, KOTOPHIE 3aHUMAIOT LIEHTPATbHOE
MECTO B MEXIyHAapOJHOM YTOJIOBHOM IpaBe, MEKAYHAPOJHOM IIpaBe IpaB 4YEJOBEKA U
MEXIyHApOJHOM TyMaHUTapHOM IIPaBe W B OTHOIICHHWH KOTOPBIX MEXKTyHApOIHbBIC CYybI
MOJYEPKHYJIM HE TOJNBKO MX TSDKKUIM XapakTep, HO M TO, YTO HMX 3alpeT MMEeT OOBIYHO-
NPAaBOBYIO TIPUPOAY M HX COBEPLICHHE MOXET IIPEACTaBIATh cOOOH HapyllIeHHe
MMIIEPaTHBHBIX HOPM OOLIEro MEXTyHapOIHOTO IpaBa (jus cogens)!'*?8. Bo-BTOPEIX, yUTEHO,
YTO 3T MPECTYIUICHHWS MpPSMO HIM KOCBEHHO (UIypHpYyIOT B CyINeOHOM NpakTHKe
TOCYAapCTB B OTHOLICHWH M€, B KOTOPBIX IOJHHMAJICS BOMPOC 00 MMMYyHHTETE ratione
materiae. HakoHer, ciegyeT OTMETHTB, YTO 3TH TPH NPECTYIUICHHUS GUTYPHUPYIOT B CTaThe 5
Pumckoro cratyra, KOoTOpas KBaJHU(HUIMPYET MX KaK «CaMble CEPbE3HBIC MPECTYIICHUS,
BBI3BIBAIONIME  03a00YEHHOCTh BCEr0 MEXIyHapogHOro coobmectBan'?.  OnHako
HEeKOTOpble wieHbl KoMuccnu ykasanu, 4To BKJIIOYEHHE 3THX MPECTYIJIEHHH B HPOEKT
CcTatbM 7 €IBa JIM OCHOBBIBAETCS HAa MPAKTUKE, HAIMOHAJIHHOM M MEXIYHapOIHOM
MIPaBOCYIMH MJIH 3aKOHOJIATEIbCTBE TOCY/IaPCTB.

21) Komwmccus pemmia He BKJIIOYATh B HACTOSIIEE BPEMs IIPECTYIUICHHE arpecCHH,
HECMOTpPS Ha TO 4YTO OHO Takxke ¢Qurypupyer B crarbe 5 Pumckoro craryra u
KPUMHHAIM3MPOBAHO B CHIy IIONpPaBOK, 0J00peHHBIX Ha KoHdepenmun mno o0030py
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KOTOpBIE NHIUBUYyMBI Haka3yroTcs» (Eowcecoonux... 1954, T. 11, nokyment A/2693, c. 150).

Co cBOel CTOPOHEL, IyHKT 2 CTaThH | MPOEKTa KOAEKCa MPECTYINICHHH IPOTHB MUpa U 0€30TIaCHOCTH
4ejoBedecTBa, mpuHsAToro Komnccueit B 1996 romy, ITacuT, 4T0 «IpECTYIUICHUS IPOTHB MHpPA H
0€30MaCHOCTH YeJIOBEUECTBA SABISIOTCS HPECTYIUICHUSIMH IO MEXTyHapOJHOMY IPaBy M HAKa3yIOTCs
KaK TaKoBbI€, BHE 3aBUCUMOCTH OT TOT0, HaKa3yeMbl JIM OHU 10 BHYTPUTOCYAapPCTBEHHOMY IIpaBy»
(Eorcecoonux... 1996, T. 11 (wactsb BTOpas), c. 17).

CM. IyHKT 6) KOMMEHTapus K cTarthe | MpoeKTa KojeKca NpecTyIUIEHHH IPOTUB MUpa U
Oe3omacHocTH yenoBeuecTBa 1996 roma, Eswcecoonux... 1996, 1. 11 (dacth BTOpas), c. 17.

Tam xe, . 9, c. 18.

Tam xe, m. 10. Criegyet oTMETHTSB, 9TO, CO CBOEH cTOpOHBI, KoMuccust, koMMeHTHpYs mpuHIHIT |
HiopHOEprckux MpUHIKIIOB, 3asiBUIIA, YTO «00IIIee PaBHJI0, JIeKalee B OCHOBE mpuHIHa I,
3aKJII0YAeTCsl B TOM, YTO MEXAYHAPOAHOE ITPAaBO MOXKET HajaraTh 00s3aTeNIbCTBA HA OTACTbHBIX JIUIL
HanpsiMyro, 0e3 BMEIIaTeNbCTBA BHYTPEHHETO 3aKOHOIaTenbeTBay (Eocecoonux... 1950, 1. 11,
nokymeHT A/1316, c. 374).

Cama Komuccns 3asBuIa, 9T0 3anpernieHie TeHoIIa, IPEeCTyINIEHHH TPOTHB YeI0BEIHOCTH,
OCHOBHBIE HOPMBI MEX[yHapOIHOTO TYMaHUTApHOTO TIPaBa, 3allpelleHne anapTen/ia 1 3anpemnieHie
HBITOK SBISIFOTCS HOpMaMH jus cogens. CM. IPUIOKEHUE K TPOCKTY BBIBOJIOB O BBISIBIICHUH H
HPaBOBBIX MMOCIIEACTBUSIX UMIIEPATUBHBIX HOPM OOIIETro MEXAyHAPOAHOro mpasa (jus cogens) B
mase [V Hacrosiiero noknana.

Pumckwii cratyT, cT. 5, 1. 1, 1 mpeamOyi1a, YeTBEPTHINA ITyHKT.
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Pumckoro craryTta, cocrossiueiics B Kammane B 2010 romy'%. Komuccust mpuHsiia Takoe
pelIeHHe ¢ yYeTOM XapakTepa IPecTyIUICHHS arpeccuH, KOTopoe MoTpeGoBano OBl OT
HALMIOHAJIBHEIX CYJIOB OIPEACNICHUS HAINYUs INPEALICCTBYIOIIEr0 aKTa arpecCHd co
CTOPOHBI HHOCTPAHHOT'O TOCYIAPCTBA, a TAKXKE 0COOOT0 MOJIUTHIECKOTO aCIeKTa 3TOro BUAA
npectymieHust' %!, yauThIBasi, 4TO OHO SIBIISETCS «IPECTYINICHUEM PyKOBOAuTENCH». OIHAKO
HEeKoTopble WieHbl KoMmuccuu ykasamy, 4TO NPECTYIUICHHE arpecCHd CICHOBAIO Obl
BKJIIOYUTH B MYHKT | IpOEKTa CTaThbH 7, MOCKOJIBKY OHO SIBIISIETCS HaHOOJiee TSDKKHM U3
MIPECTYIUICHNH 0 MEXITyHapOIHOMY IIPaBy U paHee OBLIO BKIOUEeHO caMoit Komuccueii B
MPOEKT KOJIeKca MPECTYINICHNH MPOTHB MUpa U Oe30macHoCTH denoBedectBa 1996 roma'?s?
U BXOIUT B YHCIIO TPECTYIUICHUH, Qurypupyiomux B Pumckom craryre. Kpome Toro,
MHOTHE TOCYJapcTBa BKIIOYHIM IIPECTYIUICHHE arpecCMd B CBOE  YrOJOBHOE
3aKOHOATENbCTBO "3, TakuMm 00pa3oM, OHM BBIPA3HJIM CBOKO MO3HUIIHIO, TPOTHBOPEUAIIYIO
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CM. omnpeJielicHHE arpecCcHy, BKIIFOUEHHOE B CTaThio 8 bis, Oduyuanrvuvie omuemuvt Kongepenyuu no
0630py Pumckozo cmamyma Medxcoynapoonoezo yeonoenozo cyoa, Kamnana, 2 aszycma — 11 utons
2010 200a, mybnukarms MexayHapomHoro yrojioBroro cyaa, RC/9/11, pesomrorus 6,
«IIpectrymnenue arpeccun» (RC/Res.6).

B cBsI3u ¢ 9THM clIeyeT OTMETHTh, YTO B KOMMEHTAPHSX K MIPOEKTY KOJeKca IPECTYIUICHUH IIPOTHB
MHpa U 6e3omacHoCTH denoBedectBa 1996 rona Komuccus 3asBuia ciemyoree: «Arpeccus,
MIPUIHCHIBaeMasi TOCYIapCTBY, €CTh HEIPEMEHHOE YCIOBHE YCTAHOBIICHHUS OTBETCTBEHHOCTH JIMIIA 38
€ro yJacTue B MPECTYIUICHUHU arpeccui. HUKTO He MOXKEeT HECTH OTBETCTBEHHOCTH 3a 3TO
MIpeCTYIUICHHE, €CIIH TOCYAapCTBO HE COBEPIIMIIO arpeccuro. Takum o0pa3oM, cyl He MOKET PEIIUTh
BONPOC 00 MHAWBUAYAJIbHOW YTOIIOBHOM OTBETCTBEHHOCTH 32 3TO MPECTYIUICHHE, HE PACCMOTPEB
CHayaJa BOIIpoc 00 arpeccuy, COBepLUICHHOH TocyJapcTBOM. Pelenne cyaoM oHOro rocyaapcrsa
BOIIPOCA O TOM, COBEPIIMJIO JIH IPYTO€ TOCYIapCTBO arpecCHIo, IPOTHBOPEUHIO OB
OCHOBOIIOJIATAIONIEMY IIPHHIIMILY MEXAyHApOAHOTO Ipasa par in parem imperium non habet. Kpome
TOTO, TOT (PAKT, YTO CyZ TOCYAapCTBA NP OCYIIECTBICHUN CBOCH IOPUCAUKIINH JOJDKEH PACCMOTPETh
BOTIPOC O COBEPIICHUH aKTa arpecCHy APYTHM TOCyIapCTBOM, OyIeT UMETh Cephe3HbIC MOCIECACTBUS
TUTS MEKTYHApPOIHBIX OTHOIICHUH ¥ MEXIYHApOIHOTO MHUpPa U Oe30macHoCT (Edceco0Hux... 1996,
T. II (gacts Bropas), c. 30, 1. 14) KoMMeHTapus K CT. 8).

Tawm xe, cc. 42-43 (ct. 16).

Mo>XHO IPUBECTH CIEAYOLINE IPUMEpPHI 3aKOHOB, MIPElyCMaTPHBAIOLINX YTOJIOBHYIO
OTBETCTBEHHOCTH 3a MPECTYIUICHUE arpeccui: [ epMaHust, YTONMOBHBIH Kozieke oT 13 HOA0ps

1998 rona (BGBI); ABctpust, Yromosusriii komekc Ne 60/1974 ot 23 sHBapst 1974 rona ¢ nonpaBkamu,
BHeceHHBIMH BGBI. [, Ne 112/2015 ot 13 aBrycra 2015 rona, ct. 321k; AzepOaiimkaH, YTOIOBHBIH
xozaekc 2000 roza, ct. 100 u 101; banrnazen, 3akoH 0 MEXIYHaPOIHBIX MPECTYIUICHUIX
(TpubyHaibl), cT. 3, 3aKOH 0 MEXTyHApPOIHBIX NMpecTymieHusX (TpudyHaibsr) Ne XIX 1973 rona ¢
MONPaBKaMH, BHECEHHBIMU 3aKOHOM O MEXKyHAapOJHBIX NPECTYIUICHUSX (TpUOyHaIb) (TIonpaBKa)
Ne LV 2009 roma u 3akon Ne XXI 2012 rona; benapych, YronoBHbIi Kogekc, cT. 122 u 123, 3akoH
Ne 275-3 ot 9 nromnst 1999 rona (¢ uamenenusiMu ot 28 anpenst 2015 rona); bonrapusi, YroiaoBHBIH
Kozekc, cT. 408 u 409, oguyuanrvrusvie geoomocmu Ne 26 ot 2 anpens 1968 rona ¢ nonpaBkamu,
BHECCHHBIMH 6 oghuyuanvruix sedomocmsx Ne 32 ot 27 anpenst 2010 rona; XopBarus, YToJ0BHBIH
KOZIEKC, CT. 89 u 157, ogpuyuanvuvie 6edomocmu Pecnybruxu Xopsamus « Hapoone nosuney,

Ne 125/11; Ky6a, YronoBHsIl kKoneke, cT. 114 u 115, 3akon Ne 62 ot 29 nekabpst 1987 roxa,
n3MeHeHHbIH 3akoHoM Ne 87 ot 16 deBpans 1999 rona; DxBagop, YroloBHBIN KOJEKe, CT. 88;
CnoBenns, Yronosuslii kogeke 2005 roga, cr. 103 u 105; Dcronus, YromoBHbIH Koaekc, cT. 91 u 92;
OunIsTHANA, YTONOBHBIN Koneke, 3akoH Ne 39/1889 ¢ monpaBkaMu, BHECEHHBIMU 3aKOHOM

Ne 1718/2015, ct. 4 a), 4 b) u 14 a); JlrokcemOypr, YrooBHEIN Koneke, cT. 136; MakenoHwus,
VYronoBHbIit Kozeke, cT. 415; Masbra, YronoBHslit kozeke, 1. 82(C) YronoBHoro koaekca Pecriyonnku
Manstsl (1854 roza, ¢ nonpaskamu 2004 roxa); Monronus, YronosHsi koaeke (2002 roga), ct. 297;
UepHoropusi, YTOIOBHBIH KOZieKe, CT. 442, oguyuanvusie 6edomocmu Pecnybnuxu Yeprozopuu,

Ne 70/2003, uctipanenue, Ne 13/2004; [Taparsaii, YronoBHsIi koneke Pecmyommku [1aparsaii,

ct. 271, 3akon Ne 1160/97; Ilonbia, YronoBHBIH Koaeke, ¢T. 17 3akoHa ot 6 utons 1997 rona;
Pecryonika MonnoBa, YronoBHsIi kozeke PecniyOmuku Monzoga, ct. 139 u 140, yTBep1eHHbII
3akoHoM Ne 985-XV ot 18 ampens 2002 roaa (B penakuuu 2009 roxa); Poccusi, YronoBHbIN Koueke,
VYronosuslii koaeke Poccuiickoit denepanuu, cr. 353 u 354 denepanbHoro 3akoHa Ne ot 13 utoHs
1996 roma Ne 64-@3 (c mompaskamu); Camoa, 3aK0OH 0 MEX/TYHAPOJHBIX YTOJNIOBHBIX TPHOYHAIaxX
2007 roma ¢ monpaBkamu, BHeCeHHBIMU 3akoHOM 2014 rona, . 7A, Ne 23; TamkukucTas, YTOJIOBHBIH
xozxekc Pecriyonuku Tamkukucras, ct. 395 u 396; Tumop-Jlemty, YToJoBHBIH KOTEKC
Jlemokparnueckoii Pecrryonuku Tumop-Jlemrh, nexper-3axon Ne 19/2009, cr. 134. Pa36op Bompoca
cm.: A. Reisinger Coracini, «National legislation on individual responsibility for conduct amounting
to aggression», B R. Bellelli (ed.), International Criminal Justice: Law and Practice from the Rome
Statute to Its Review, London and New York, Routledge, 2016.
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peuienuo GonpiirHCTBa KOMHCCHE, W 3ape3epBHPOBAIM CBOIO IO3ULUI0 B 3TOM
OTHOIICHHH.

22)  C pmpyroii ctoponsl, Komuccus couna HeoOOXOAUMBIM BKJIIOYUTH B MYHKT | TPOEKTa
CTaTbU 7 TPECTYIUICHUS amapTensia, NBITKM M HAaCHIBCTBEHHBIC HCUYE3HOBEHHS Kak
CaMOCTOSITENIbHBIE KaTEerOPHU MNPECTYIUIGHHH MO MEXIYHapoAHOMY MpaBy, Ha KOTODBIC
UMMYHHTET He pacipocTpaHseTcs. XOTs 3TH NPEeCTYIUICHHUS BKIIOYEHBI B cTaThe 7 PUMcKoro
CTaTyTa B KaTEropuio MpecTyIUleHHH npoTuB uenoBeyHoctu "4, Komuccus mpuHsia BO
BHHMaHUE 3JICMEHTHI, IIPUBE/ICHHBIC HIDKE, YTOOBI pPACCMATPHBATB UX KaK CAMOCTOSTEIIbHBIC
npecTyIsieHus. Bo-IepBBIX, MpECTYIUICHWs amapTeria, IBITKM W HAaCWILCTBEHHBIC
WCYE3HOBEHUS OBUIM TPEIMETOM MEXKAYHAPOAHBIX JOTOBOPOB, YCTaHABIMBAIOLINX
CaMOCTOSITENIbHBIA MPABOBOM PEXKHUM MPEJOTBPALICHUS, MpecedyeHus H HakazaHus ',
KOTOpble HalaraloT Ha TOCYAapcTBa KOHKpPETHBIE O00sA3aTeNbCTBA MO HPHHATHIO
OIIpE/ICNICHHBIX Mep B CBOMX BHYTPEHHHX IIPABOBBIX CHCTEMaX, BKIIOYas 005A3aTeNbCTBO
KPUMHHAJIM3UPOBATh YKa3aHHbIE NMPECTYIUICHUS B CBOEM 3aKOHOJATENLCTBE M IPHHATH
Mepbl, HEOOXOAWUMBIE UL TOTO, YTOOBI MX CyIbl OBUIM KOMIICTEHTHBI OCYIIECTBIISATH
npeciieoBaHie 3a STOT BU mpectymenuii! ¢, K stomy cienyer no6aButh TOT (hakT, 4To
paccMaTpHBaeMble MEXIyHapOIHBIC JOrOBOPHl yCTAHABIHMBAIOT CUCTEMBI COTPYIHUYECTBA
U MEXIyHApOJHOW IPAaBOBOH MOMOINM, KOTOPBIC JACHCTBYIOT TOPH3OHTAJIBHO MEXIY
rocynapctBamu'®’.  Bo-Bropeix, Kommccust Takke TpHHSJIA BO BHHUMAaHHE, YTO
NPUMEHUTENBHO K NPECTYIUICHUSAM allapTenaa, MBITOK 1 HACHIILCTBEHHBIX HCUC3HOBEHHH B
PuMcKOM cTaTyTe UMeeTcst OnpeeNIeHHbIH OPOT, KOTOPBIN ONpeAesieTCs KaK COBEpLICHHE
TaKUX MPECTYIUICHUH, KaK «B paMKaX LIMPOKOMACIITA0HOTO MM CHCTEMaTHYECKOTO
HamaJeHuss Ha JIOOBIX TPaXTAHCKHX JIMI, M €CIM TaKoe HamaJeHUue COBepIIaeTcs
CO3HATEeNbHO»' 8, dYero, onHako, HET B MPABOBBIX aKTaX, KAcCAIOMIUXCSA HMMEHHO 3THUX
npectyiieHud. B-tperbnx, Komuccus npuHsua BO BHUMaHHE, YTO B JJOTOBOPaxX IPOTHUB
TBITOK ¥ HACHJIGCTBEHHBIX MCUYC3HOBEHHH MPSMO YCTAHOBICHO, YTO 9TH aKThl MOTYT OBITh
COBEPILCHBI TOJBKO T'OCYIApCTBEHHBIMHU JOJDKHOCTHBIMH JIMIAMH WM C HX Beroma'’®,
Kpome toro, Kommccus mnpuHsia BO BHHMaHHE, YTO BO MHOTHX CIydYasx, KOIJa
HalMOHAJIBHEIE Cy bl PACCMATPHBAIIH 3TH MPECTYIUICHUS B CBA3U ¢ IMMYHUTETOM, OHH TIPH
9TOM HA3BIBAJIHM HX CAMOCTOSATEIBHBIMH IPECTYIUICHHUSIMH. XOPOLIUM HPHUMEPOM 3TOTO
CIIy)KUT OTHOIIEHWE K mbITKaM!®’. OpHako HekoTopble wieHbl Komuccuu ykasanmu, 4To
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Pumcknii craryr, ct. 7, 1. 1, mm. j), f) 1 i) COOTBETCTBEHHO.

CM. MexayHapoIHy 0 KOHBSHITUIO O MMPECEUCHUH TPECTYIUICHUS anapTenia i HaKa3aHHuH 3a Hero
(Heto-Hopk, 30 Hos6pst 1973 roxa), United Nations, Treaty Series, vol. 1015, Ne 14861, c. 243;
Kousennuio 1984 roma mpOTHB MBITOK U IPYTUX JKECTOKUX, OCCUCTOBCYHBIX MM YHUKAIOIIAX
JTIOCTOMHCTBO BHJIOB OOpAIIeHNUS U HaKa3aHUsT; a Takke MexIyHapoqHy 0 KOHBEHIIUIO ISl QI ThI
BCEX JIMI] OT HACHIIbCTBEHHBIX MCUE3HOBEHHIA (HI:IO-ﬁOpK, 20 nexabps 2006 roma), United Nations,
Treaty Series, vol. 2716, Ne 48088, c. 3.

MexayHapomHasi KOHBSHIIUS O MIPECEUCHUHN MPECTYIUICHUS anapTenia U HaKa3aHUH 3a Hero, CT. [V
KoHBeHIIUS MPOTHB MBITOK U APYTHX KECTOKUX, OCCUCTIOBEUHBIX WIN YHIDKAIOIIUX TOCTOUHCTBO
BUIOB OOpallleHUs U Haka3aHusl, CT. 4, 5 u 6; a Takke MexIyHapoaHas KOHBEHIIHS JJIsI 3alIUThI BCEX
JIAI] OT HACHILCTBEHHBIX NCYE3HOBEHHUH, CT. 4, 6 1 9.

Mex1yHapo/JHasi KOHBEHIIUS O MPECEIEeHUH MPECTYIUICHNS allapTena i Haka3aHuH 3a Hero, CT. X1,
KoHBeHIHS POTHB TIBITOK M APYTUX JKECTOKUX, OECUSTOBEUHBIX MM YHIKAIOIIIX JOCTOMHCTBO
BUJIOB OOpaIlleHUs U HaKa3aHus, CT. 6-9; a Takke MexayHapoHAasS KOHBEHITHS IS 3alUThI BCEX JTHII
OT HaCWJIbCTBEHHBIX MCUe3HOBeHMUI, cT. 10, 11, 13 u 14.

PuMmckuit cTaTyT MexayHapOoaIHOTO YrOJOBHOTO cy/a, CT. 7, 1. 1. Onpezenenne Takoro nopora
COZIEPIKUTCS B CTAaThe 7, HOMITYHKT a) MyHKTa 2.

KoHBeHIHS ro/1a IPOTHB MBITOK H JAPYTHX XKECTOKHX, OECUSTOBEUHBIX MM YHIDKAIOIIUX IOCTOMHCTBO
BUJIOB OOpalieHus u Haka3auusi, cT. 1, . 1; MexyHapoHas KOHBEHIHS [UTs 3aLIATHI BCEX JIUI] OT
HACUJIbCTBEHHBIX MCUC3HOBEHUH, CT. 2.

Oto nmpowusonuo, Hanpumep, B CoenunenHoM KoponeBcTse, rae Bee Jena, Kacaroluecss IMMYHUTETa
OT OPUCOUKIUH ratione materiae, B KOTOPBIX 3asBJIdJIaCh HEIIPUMEHUMOCTDb yKaSaHHOFO l/IMMyHl/ITeTa
B OTHOIIIEHHHU aKTOB ITBITOK, ObLTH OCHOBaHbI Ha KOHBEHIIMH TIPOTUB MBITOK U IPYTHX KECTOKUX,
6ecueTOBEYHBIX MITH YHIKAIOMINX JTOCTOMHCTBO BUIOB OOparieHus u Hakasaunus. CM. nena Regina v.
Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (Ne 3), manara mopaos
Coennnennoro Koponesctsa, 24 mapta 1999 rona (cHocka 954 Beitue); FF v. Director of Public
Prosecutions, Beicokuii cyn, Queen’s Bench Division Divisional Court, 7 oxtsi6pst 2014 roxa
(cHOCKa 954 Bbiie). KoHBEHIHS IPOTHB MBITOK M IPYTHX KECTOKHX, OSCUETOBEUHBIX HIIN
VHIDKAIOIIMX JOCTOMHCTBO BUIOB OOpAIeHHs 1 HAKa3aHUsI TAKIKe JIeria B OCHOBY BOIpOca
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BKIIIOYCHHC 3TUX HpeCTyHJ’IeHI/Iﬁ B IIPOCKT CTaTbH 7 HE UMEET OCHOBAaHWM WM UMEET MaJIo
OCHOBaHHUM Ha TIPAKTUKE, B HAOUOHAJIBHOM H MEXIAYHApOOHOM MPaBOCYAWHW WJIHX B
3aKOHOATECIIBCTBE rOCY 1apCTB.

23)  Xots HeKoTopble wWieHbl KoMmucCHM MPEANoXWIN BKIIOYUTH B IEPEUCHb OPYTHE
MIPECTYTIICHUs], TAKNE KaK paOCTBO, TEPPOPHU3M, TOPTOBIIS JTFOIbMH, JETCKast IPOCTUTYIIHS U
nopHorpadus WIH MHPATCTBO, KOTOPHIE TAKXKE SBIIOTCS MPEIMETOM MEKTyHAPOIHBIX
JIOTOBOPOB, YCTAHABIMBAIOIINX CIICHHANbHBIE IIPAaBOBBIE PEXHUMBI UI1  KaXIOTO
MPECTYMIICHUS B LEISIX MPEeayPeXICHNU, IpecedeHUs U HakazaHus, Komuccus permmna ux
HE BKIIOYaTh. [IpM 3TOM yUYHTHIBANOCh, YTO YKa3aHHbBIE NPECTYIUICHHUS JHUOO CUHUTAIINChH
OTHECEHHBIMH K MPECTYIUICHHSAM MPOTHUB YEIOBEYHOCTH, JHOO HE B TIOJHOH Mepe
COOTBETCTBOBAIM KaTETOPUM MPECTYIUIEHMH IO MEXIYHapOJHOMY IIpaBy B CTPOTOM
CMBICIIE, a TIIpaBWIbHEE B OOJBIIMHCTBE CIy4aeB KBaIU(HUIMPOBATH HX Kak
TpaHCHAI[MOHANBHBIE IpecTyIieHus. Kpome TOro, y4umThIBaIOCh, 4UTO JaHHBIC
MPECTYNIICHUsI OOBIYHO COBEPINANINCh HErOCYyJapCTBEHHBIMH CyOBEKTAMH M HE HAlUIN
OTpPaXCHUsSI B HAIIMOHAIBHON CyJCOHOM NMPaKTHKE B YaCTH MMMYHHUTETAa OT FOPHCAMKIIUH.
B mo6oMm cityuae HEBKIIFOUCHNE APYTHX MEKAYHAPOIHBIX IPECTYIUICHUH B TIPOEKT CTaThH 7
HEIb3s MIOHNMATh KaK HeloOneHKy Komuccuen TsSKecTH 3THX IPEeCcTYIUICHHH.

24)  Haxonen, cienyeT OTMETHTH, uTo KoMumccust He BKIIOYMIA B IMYyHKT | mMpoekTa
CTaThH 7 MPECTYIUICHHUS KOPPYIINH MM IPECTYIUICHH, Ha KOTOPBIE PaCIpOCTPaHsIeTCs TakK
Ha3bIBAEMOE  «TEPPUTOPHANBHOE  HWCKIIOUEHHE»,  IpemioxeHHoe  CrenuanbHBIM
Joknagaukom'®. OnHako 3To He o3HayaeT, 4To KoMHCCHS CYMTaeT, 4YTO UMMYHHTET OT
MHOCTPAHHOH yroJOBHOH IOPHCAMKIMHM ratione materiae MpUMEHSCTCS B OTHOIICHHH 3THX
JIByX KaTe€ropuil MpecTyIIEHUM.

25)  Yro xacaercst KOPPYIIHH (TTOHUMAEMOH KaK «KPYIHAs KOPPYNIH»), TO HECKOIBKO
yieHoB Komuccnn ykasanu, 94To KOppyHIHOHHbIE TPECTYIUICHUS SBISIOTCS 0000 TSHKKUMH,
MIOCKOJIBKY ~OHM HETIOCPEICTBCHHO 3aTParuBalOT MHTEPECHl TOCyJapcTBa M €ro
CTaOMIBHOCTB, OJIaroIOITyyre €ro HaceIeHHs U Jaske MEeX Ty HapoIHbIe OTHOmeHu . Mcxons
U3 3TOT0, 3TH WieHb! KOMHCCHI BBICKA3aJICh B TIOJIB3Y TOTO, YTOOBI BKJIFOYNTH HCKIIOUCHHUS
13 UMMyHHUTeTa ratione materiae. Co cBoeit cTopoHsl, Ipyrue wieHsl Komuccnn sSicHO fanu
MIOHSATB, YTO, XOTS TSDKECTh KOPPYIILUH HE MOJJISKUT COMHEHHIO, €€ BKIIIOYEHHE B MPOEKT
CTaThH 7 CO37aeT NPOOJIEMBl, B OCHOBHOM CBSI3aHHBIE C OOIIMM TEPMHHOM «KOPPYHIHUSI» U
MHO>KECTBEHHOCTBIO JIESTHUH, KOTOPBIE MOTYT OBITh OTHECEHBI K JaHHOH KaTeropu, a Takxe
C TeM, YTO, MO WX MHEHHIO, JIOTOBOpHAas M CyAeOHas IpPakTHKAa HE IPEOCTABISIOT
JOCTaTOYHBIX OCHOBAHWH JUIsI TOTO, YTOOBI BKJIIOYHUTH 3TOT BUJ NPECTYIUIEHHS B YHCIIO
OTpaHWYCHUH M HCKIIOYEHWH 13 mMMmyHHTeTa. [pyrue wienst Komuccum 3anaBanich
BONPOCOM, OTBEYAET JIM KOPPYIIHS TPEOOBAaHHUIO O TSDKECTH IPYIMX IPECTYIUICHHUH,
TIepeYrCIICHHBIX B MpoekTe ctaThu 7. HakoHen, Heckonbko wieHoB Komucenn ykasanu, 9To
KOppYNIUs. HA B KOEM Cllyyae HE MOXET pacCcMaTpUBATHCS KakK JESHUE, COBEPIICHHOE B
o(HIMaIbHOM KayecTBe, U UTO, CIEA0BATEIbHO, HET HEO0OXOIMMOCTH BKIIIOYATh €€ B COCTaB
MIPECTYTIICHUH, Ha KOTOpPble UMMYHHUTET HE PaclpoCTPaHsETCs.

26) IlpuauMas Bo BHHMaHHE, B YaCTHOCTH, 3TOT NOCIEIHHN aprymeHT, Komuccus
pemia He BKIIOYAaTh KOPPYHIHMOHHBIE MPECTYIUIEHHS B ITIPOEKT CTAaThbH 7, MOCKOIBKY
TIOHMMAJIa, YTO OHH HE TPEJCTaBIISIOT cO00H «IESTHUSIMH, COBEPIICHHBIMH B O(PHIINATIHEHOM
KavyecTBe», OyIydHW AESHHSMH, COBEPIICHHBIMH JOJDKHOCTHBIM JIMIIOM TOCYyJapcTBa ¢
eIMHCTBEHHO! LEJIBbI0 U3BJICUCHHS TMYHOU BBIroabl' *2. X0oTs HekoTopble wieHsl Komuccun
yKa3bIBaJH, YTO y4acTHs FOCYAAPCTBEHHBIX JOJDKHOCTHBIX JIMIl B TAKUX JCSHHUAX HENb3s
UTHOPHPOBATh, MOCKOJBbKY HMEHHO WX CTaTyc JOJDKHOCTHBIX JIMII OOJjerdan W Jenaln
BO3MOJKHBIM COBEpILIEHNE KOPPYHLIUOHHOTO MPECTYIUIEHUs, HEKOTOphle wieHsl KoMuccuu
MoJIarajy, 4To TOT (aKT, YTO KOPPYNIHMOHHOE IMPECTYIUICHWE COBEPLIMIO JIOKHOCTHOE
JUIO, HE W3MEHWIO Xapakrepa MAesHHs, KOTOpO€ IIO-TIpeXHEMY ObUIO JesHHEM,

AMMYHHTETA OT TPAXIAHCKOU ropucIukimu: Jones v. Saudi Arabia, nanara imopnos, 14 uroHs
2006 rona (cM. CHOCKY 925 BhIIIE).

CwM. naThiit noknan CrenuanabHOro JOKIaauuKa [0 BOIIPOCY 00 UMMYHHUTETE JOJKHOCTHBIX JIHIT
rocyapcTBa OT HHOCTPAHHOM yrojoBHOU ropucaukimu (A/CN.4/701), mm. 225-234.

B 3TOM e cMbIciie cM. Bbllle MyHKTHI 23), 25) u 33) koMMeHTapus K IPOEKTY CTaThH 2,
MTOCBSANICHHBIE OTPENIENICHUIO «CSTHUS, COBEPIICHHOTO B OQHIIHATLHOM KadeCTBEY.
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COBEpPIICHHBIM pajy €ro COOCTBEHHOW BBITOJBI, JakK€ HECMOTPA HAa TO, YTO IJISI 3TOTO
HCTIONIB30BAJINCH TOCYAAPCTBEHHBIE CTPYKTYPBI M M3 3TOTO MOTJA BBIBOJUTHCS BUIUMOCTD
odurmanzpHOrO craryca. TakiuM 00pa3oM, ¢ y9eTOM TOTO, YTO HPECTYIUIEHHE KOPPYIIINH HE
OTBEYACT HOPMATHUBHOMY OJJIEMEHTY, COJEp)KalleMycsi B IyHKTe | IpoekTa craTtbu 6,
HECKOJIBKO 4IeHOB KoMuccHy NpUIUH K BBIBOLY, YTO HIMMYHHTETA OT IOPUCIUKIINY ratione
materiae B OTHOIIEHUH HETO HE CYIIECTBYET U OATOMY HE OBLIO HEOOXOIMMOCTH BKIIOYaTh
€T0 B IIEpPEUCHb MPECTYIUICHN, Ha KOTOPBIE HE PACHIPOCTPaHIETCS UMMYHHUTET.

27) Kommccnsi Takxke paccMOTpela Cilydail IpyruxX TNPECTYIUICHHH, COBEPIIEHHBIX
MHOCTPAaHHBIM JOJKHOCTHBIM JINIIOM Ha TEPPUTOPUH TOCYAapCTBa CyAa 0€3 cOracus 3Toro
TOCyAapcTBa Ha €ro NPHCYTCTBHE HA TEPPUTOPUH WJIM Ha OCYIIECTBIIEMYIO WM
JEATeNbHOCTh, KOTOpasi IIPHUBENa K COBEPLICHUIO MPECTYIUICHUS (TepPUTOPHAIBHOE
HCKJIIOUeHHEe). JTOT ciaydall mMeeT 0COOEHHOCTH, CYIIECTBEHHBIM 00pa3oM OTIMYAIOIINE
€ro OT MPECTYIUICHUH 10 MEXIYHAPOAHOMY IpPaBy, KOTOPbIE OBIIM BKIFOYCHHI B MyHKT |
MIPOEKTa CTAaThH 7, a TAKXKE OT MPECTYIUICHNS] KOPPYNIMH. XOTs OBIJIO BBICKa3aHO MHEHHE,
YTO B TAKMX OOCTOSITEICTBAX MOJKET CYIIECTBOBAaTh MMMYHHTET U YTO TAaKOE MCKIIOUCHHE
HE CIIeAyeT BKIIOYATh B MMPOEKT CTAThH 7, IOCKONBKY Ul €T0 0OOCHOBAHMUS HE CYIECTBYET
JOCTaTOYHON mpakTuku, Komuccus pemmna He BKIIOYATh 3TOT COydail B JaHHBIH MPOEKT
CTaTBH 110 APYTUM Npr4urHaM. Komuccus cunraert, 9To onpe/eneHHbIe IPECTYIUICHHS, TAKHE
Kak yOMiCTBO, IINOHAX, AUBEPCUH HIIH TIOXHUILCHNE JTIOJeH, COBEPIIICHHBIE HA TEPPUTOPHU
TOCyAapcTBa NPH yKa3aHHBIX BBIIIE 0OCTOSTENBCTBAX, OANAAIOT IO AeHiCTBHE IPUHITUIIA
TEPPUTOPHAIBHOTO CYBEPEHHTETa M YTO B OTHOIICHMM HUX HET HMMMYHHTETa OT
IOPHUCAMKINH ratione materiae, B CHIIy 9ero HeT HEOOXOANMOCTH BKIIOYAaTh UX B MIEPEUCHb
NIPECTYIJICHUH, Ha KOTOPbIE HE PpAacCIpOCTPAHSETCS 3Ta KaTeropust MMMYHHTETOB. JTO
TOJIKOBAaHHME HE HAHOCHT yIepOa HMMYHHTETY OT YTOJOBHOH IOPHCIUKINH, BEITCKAIOMIEMY
U3 CIICIMAIBHBIX HOPM MEXIyHapOIHOTO MpaBa, B COOTBETCTBHUH C HOJIOKCHUIMH ITyHKTa 2
IIPOEKTa CTaThH 1.

Ilynxkm 2

28)  IlyHKT 2 mpoeKkTa CTaThHl 7 yCTaHABIHUBACT CBS3b MEXKIY ITYHKTOM | TOM ke CTaThH U
MIPWIIOKEHNEM K IIPOEKTaM CTaTeH, o3arinaBieHHbIM «llepedeHp J0roBOpoB, YHOMSHYTHIH B
IYHKTE 2 MPOEKTa CTaThbH 7». XOTS IMOHATHE IIPECTYILICHUS 10 MEX/yHApOJIHOMY TIPABY»
U TIOHATHSL «IIPECTYIUICHNE TEHONNAAY, KIPECTYIICHHUS IPOTUB YEJIOBEYHOCTH», «BOCHHBIE
NPECTYIJICHUs»,  «IPECTyIUICHWE  amapreuja», «IBITKH» W «HACHILCTBEHHBIC
HCUYE3HOBEHUS» SIBIISIIOTCS YCTOSBIIMMUCS KaTErOPUSIMHA B COBPEMEHHOM MEXyHapOIHOM
npase, Komuccunsi npuHsla BO BHUMaHKHE, YTO TOT (aKT, YTO B CTaThe 7 YHNOMHHAIOTCS
«IIPECTYIICHUs», TpeOyeT COXpaHEHWs NPHUHIHUIIA IIPaBOBOM  ONpEIEICHHOCTH,
XapaKTepHOTO IJIsl YTOJIOBHOTO IIPaBa, M TOTO, YTOOBI OBIIM NMPEIIOKEeHbl WHCTPYMEHTHI,
KOTOpBIE MO3BOJIMIIN OBl H30€KaTh CyOBEKTUBHOCTH IIPH OIPEIEIICHUN TOTO, YTO UMEJIOCH B
BTy TIOJ] KX/IBIM U3 YITOMSHYTBIX BBIIIE PECTYILICHAH.

29) Opnaxko Komumccnss He cousia HYXHBIM OIpEACNUTH, 4YTO TOHMMAeTCs TMOJ
NPECTYIJICHHEM TEeHOLW/AA, NPECTYIUICHHMSIMH MPOTHUB  YEJIOBEYHOCTH, BOEHHBIMHU
NPECTYIJICHUSIMH,  TIPECTYIUICHHEM  anapTen]a, [bITKAaMH W HaCHJIbCTBEHHBIMHU
NCUYE3HOBEHUSIMH, TIOCKOJIBKY 3TO HE BXOAMJIO B €€ MaHJaT B paMKaX HAaCTOSIINX MPOEKTOB
crarei. Hanporus, Komuccnst couna, uro O6buto OBl IpeANOYTHUTENbHEE JIMIIb TPOBECTH
paboTy 1O BBISBICHHIO TEX JIOTOBOPHBIX WHCTPYMEHTOB, KOTOPBIE OHNPENEINISIOT
BBILIECYTIOMSHYThIE KaTETOPUH, YTOObI BKIIOYHTH MX B IEpedeHb, KOTOPBIA MO3BOJIMII OB
KOMITETEHTHBIM OpraHaM TocCyJapcTBa CyAa IEeHCTBOBAaTh C OOJbLIEH ONpeneIeHHOCTHIO
IIpU TPUMEHEHWH TpoeKTa crarbu 7. Pe3ynbrarom 3TOH paboThl SBISETCS IEpeveHb,
coJiepKaluiica B IPUIOKEHUH K IPOEKTaM CTaTel.

30) Kak ykazaHo B HyHKTE 2 IIPOEKTa CTaTbU 7, yBs3Ka KaXKJOTrO IPECTYIUICHUS C
JIOTOBOpaMH, MEPEUUCICHHBIMY B MPUI0XKEHUH, IPOUCXOAUT UCKIIOUUTENBHO Ul Liedel
IIpoeKTa CTaTbd 7 00 MMMYHHTETE IOJDKHOCTHBIX JIMI[ TOCYAapCTBa OT HMHOCTPaHHOM
YTOJIOBHO FOPHCIUKIINH, YTOOBI YCTAHOBUTH OIPE/IEIICHHUS IPECTYTUICHHH, IepEYHCIIEHHBIX
B ITyHKTE | yKa3aHHOM cTaThy, HE IPEONIPEAEsis U He 00ycIIaBiIiBas TOr0, 4TO FOCYAapCTBa
JIOJKHBI SIBIATHCS Y4aCTHUKAMH 3THX aKTOB.

31) C npyrod CTOpOHBI, HEOOXOJMMO YYMTHIBATh, 4YTO BKIIOYEHHE B IEpEUCHb
HEKOTOPBIX JOTOBOPOB HE BJIMSET HU HAa OOBIYHO-TIPABOBYIO NPUPOY ITHX IPECTYIUICHHH,
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MIPU3HAHHYIO MEX{yHapOJHBIM IIPAaBOM, HU Ha KOHKPETHBIE 0053aTENbCTBA, KOTOPHIE MOTYT
BBITEKATh U3 yKa3aHHBIX JOTOBOPOB AJISI TOCYJAPCTB-YIACTHUKOB. TOYHO TaK XKe BKIIOUCHHE
JIMIIb HEKOTOPBIX JOTOBOPOB, B KOTOPBIX OMPEAEIAIOTCS PacCMaTPUBAEMbIC MIPECTYTIIICHUS,
HE BIWSIET Ha JPyTHe JOTOBOPHI, B KOTOPBHIX ONPEACISAIOTCS WIN PEryJlHpPYIOTCS T€ Ke
MIPECTYTIICHUsI, ONPEACIICHNS U TIPABOBBIC PEXHUMBI KOTOPBIX OCTAIOTCS HEM3MEHHBIMH UIS
TOCYAapCTB-y9aCTHHKOB JUIS IIENei IPUMEHEHNE 3THX JOTOBOPOB. B 3akimoueHne otmMeTnm,
YTO OTCHUIKA K KOHKPETHOMY JOTOBOPY AJISI IENEH ONpeAeneH s KX I0T0 U3 MPECTyIIICHUH,
YKa3aHHBIX B ITyHKTE | IPOEKTa CTaThH 7, IEMAETCs O COOOPAXKEHUSIM IIETIECO00PA3HOCTH 1
yZ00CTBa ¥ HCKJIIOYUTENBHO JUIS IeJeH MPOEKTa CTaThH 7 W HE 3aTParuBaeT KaKUM-JIHOO
00pa3oM APYrHX HOPM MEXTYyHapOJHOTO, OOBIYHOTO WM JOTOBOPHOTO IIPaBa, KOTOPBIE
KacaroTCsl JaHHBIX PECTYIUICHHH 1 yCTAHABINBAIOT IIPABOBBIE PEKUMBI OOIIETO XapaKTepa
B OTHOIICHHUH KaXXI0TO U3 HUX.

32)  Kpurepun, ncnonp3oBanHble Komuccneil mis BEIOOpa TOTOBOPOB, BKIIOYCHHBIX B
NPUIOKCHHE, a TaKkKe Pa3bsACHEHHUS, KAcaloIUecss KaXOOro W3 HHX, COAepKaTcs B
KOMMEHTAapUM K TIPWIOKCHHIO, HA KOTOPBIH oOOpamiaeTcsi BHUMaHHE YHTATEI.
KoMMeHTapuu K IMyHKTY 2 MPOEKTa CTaThH 7 M K NPUIOKEHHIO IIOJUIC)KAT COBMECTHOMY
HPOYTCHUIO.

Yacrtb yeTBepTas
ITpoueccyanbHbIe M0JI0KEHUS] M TADAHTHH

KommenTapuii

1) UYeTBepTas 4acTh NPOEKTOB CTAaTEH IOCBSMICHA IPOIECCYATbHBIM ITOJIOXKECHUSIM U
rapaHTHAM, KOTOPBIE IOJDKHBI IPUMEHATHCS B OTHOIICHNH HMMYHHTETA TOJDKHOCTHBIX JIHI
TOCyAapcTBa OT MHOCTPAHHOW YTOJIOBHOW IOPHCIUKIINH.

2) B nemom MCKAYHAPOAHO-IIPABOBBIC aKThI, KaCAOIHUCCAd UMMYHHNUTETA JOJDKHOCTHBIX
JiMIy  rocyaapctBa  OT HHOCTpaHHOﬁ yl"OJ'IOBHOﬁ IOPpUCAUKIINK, OI'PAaHUYMBAIOTCA
MIPOBO3IIAIICHUEM UMMYHHUTECTA, OIIPEACIICHUCM JIML, TOJb3YIOIUXCA UM, U ONIPCACIICHUCM
€ro C(bepBI ,IleﬁCTBPIiI, a TaKIKC — B HCKOTOPLBIX ClIy4YasAX — YCTAHOBJICHUCM IIpaBUJI OTKA3a
OT UMMYHUTCTA, HC BKIIIOYas MOJIOKCHUSA MTPOUECCYAJIbHOIO I1JIaHa.

3) OHHaKO Komuccus cowa, 4YTO HACTOAIHNE IPOCKTHI crareit JOJIDKHBI BKJIFOYATh
IIpOHECCYAJIbHBIC IIOJOXCHUA W TapaHTHH, AONOJHAIOIIHUC IIOJOXCHHUSA MATCPpHUAJIbHOTO
XapaKkTepa, BKIIFOYCHHBIC B ICPBYIO, BTOPYIO U TPETHIO YaCTH . 910 O6’L$[CH$I€TC$I, BO-IICPBLIX,
HCO6XO,I[I/IMOCTI>IO CO6J'IIOZ[€HI/I$I Oananca MCXKAY IpaBaMHM U HHTCpPECAMU TOCyHAapCTBa
AOJDKHOCTHOI'O JiMla W IpaBaMHW M HMHTEPpECaMH TrocCydapCrBa CyJd, KOTOPbLIC B oboux
ClIydassX HCHOCPCACTBCHHO CBA3dHbI € MPUHIUIIOM CYBECPCHHOI'O PAaBEHCTBA I'OCYyHapCTB.
BO-BTOpBIX, BKJIIOUCHHEC HPOLCCCYAIbHBIX MOJIOXKEHHUHN U FapaHTI/Iﬁ TAKKE 3alyMaHO KakK
CpCACTBO MPEAOCTABJIICHHUA 3aMHTCPCCOBAHHBIM TIOCYyAapCTBAM IIOJIC3HBIX HMHCTPYMCHTOB
JJIA 00JIer4yeHus1 B3aMMHOTO 06H.I€HI/I$[ 1 COTPYAHUYICCTBA 11O KpaﬁHe ACIIMKATHOMY BOIIPOCY.
B »ToM koHTEKCTE MMpOUECCyaJIbHbIC MOJIOKCHUA U I'APAHTUH OTBEHAIOT LCJIN YKPCIIJICHUA
B3aMHOI'O0 JOBCPUSI U CTaOUIBLHOCTH B MCKAYHApOAHBIX OTHOLICHUAX. HaKOHeLI, YTO HEC
MCHEC BA’KHO, IMTPOUECCYAJIbHBIC TOJIOKCHUA U IFApAHTHUH NPCAHA3HAYCHBI 1JIs obecneueHus
TOTO, 4TOOBI OCYIICCTBJICHUC yFOHOBHOﬁ HOPUCANKINN HaJl JOJDKHOCTHBIM JIMIIOM ApPYyroro
rocyaapcCrBa HE OBLIO 3J'IOyHOTpG6J'IGHI/IGM WK MIPeCiIie 10BAJIO HOJIUTHYICCKUC 1ICIIN. Ilo BceMm
OTUM IpUYUHAM Komuccus CYHUTACT, YTO BKIIOUYCHHC MNPOLCCCYAIbHBIX MOJIOXKESHUH H
l"apaHTI/Iﬁ IMOJIE3HO JIsT MPOCKTOB CTaTGfI, CHOCO6CTByH obecrneuenuro OajgaHca MCKAY
Pa3JIMIHBIMU COACPIKAMIUMHUCS B HUX HTOJIOKCHUSAMU.

4) IIponeccyanpHble MONOKEHUS] U TApAaHTUHU JEHCTBYIOT B LIEJIOM B OTHOLIEHHUU BCEX
Jel, B KOTOPHIX BO3HMKAaeT BONPOC 00 HMMMYHHTET€ OT HHOCTPAHHOH YTOJIOBHOM
IOPUCAMKIMH JIOJDKHOCTHBIX JIMII TOCYJapcTBa, HO 0co0Oe 3HaueHWe OHM HMEIOT B
OTHOILLIEHUH CIIy4yaeB, B KOTOPBIX MMMYHUTET OT MHOCTPAHHOW YTOJOBHOM HOPUCIUKIUH
MOXET OBITb 3aTPOHYT IOJIOKEHHSIMH NPOEKTa CTaTbU 7, Kacarollelcsi OrpaHMYeHHH U
UCKJIIOYEHHUH NIPU IPIMEHEHUH HMMYHHTETA ratione materiae B OTHOILICHUH TIPECTYIUICHUH
10 MEXIyHapOJIHOMY IIpaBy, NMEpPEUUCICHHBIX B YKa3aHHOM HpoekTe crarthbd. Komuccus
JIOJDKHBIM 00pa3oM ytiia 3TO 00CTOSTENBCTBO, KOTOPOE HaUISKAIIUM 00pa3oM OTPaXXEHO B
TEKCTE MPOEKTOB CTaTel, COAEpIKalMXCs B YUeTBEPTON YacTH.
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5) UerBepTas 4acTh COCTOUT U3 11 MPOEKTOB cTaTel, MOCBAMEHHBIX, COOTBETCTBEHHO,
chepe IEWCTBHS YACTH YETBEPTOM M €€ B3AMMOCBSI3U C OCTAJIBHBIMHU TOJIOKESHUSIMU
MPOEKTOB cTaTel (MPOEKT CTaThH §), MPOLECCYaTbHBIM MOJOKEHHSIM U FAPaHTHUSIM, KOTOpPbIC
JICUCTBYIOT B HEMOCPEICTBEHHBIX OTHOLICHUSIX MEX/Y TOCYIaPCTBOM CYyJia U TOCYIapCTBOM
JOJDKHOCTHOTO Jma (cTatbu 9—15), IpUMEHEHWIO MpPaBWI CIPaBEIIMBOTO CyIeOHOTO
pa3dupaTenbCcTBa W MPOLECCYAlbHBIX TapaHTHH K JODKHOCTHOMY JIMIYYy JPYTOro
roCyZapcTBa, B OTHOIICHHH KOTOPOTO BO3HHKAeT BONpOC 00 HMMyHHTETE (IPOCKT
cTathk 16), W ONpECICHHI0O MEXaHH3MOB, LENIbI0 KOTOPBIX SIBJISETCS COJCHCTBHE
KOHCYJIbTAIMSAM M YPETyJIMPOBAHUIO JIFOOOT0 CIOpa, KOTOPbIH MOXET BOSHUKHYTh MEXIY
rOCYZapCTBOM CyJAa M TOCYIapCTBOM JOJDKHOCTHOI'O JIMIA B OTHOLICHUH MMMYHHTETa OT
WHOCTPAHHON YrOJOBHON IOPUCAMKIUH OJHOTO W3 €ro IOJDKHOCTHBIX JIHI[ (IPOEKTHI
crateit 17 u 18).

Cratbs 8
IIpumeHeHune YacTu YeTBepPTOM

ITpoueccyanbHbIe MOJOXKEHHUS W TapaHTHH B 3TOM 9YacTH IPUMEHSIOTCS B
OTHOIIIEHHUH JIFOOOTO OCYIIECTBICHHS YTOJIOBHON IOPUCINKIIMI TOCYIapPCTBOM Cya B
OTHOIIEHWX JOJDKHOCTHOTO JIMIA JPyroro TOCYAapcTBa, NEWCTBYIOIIETO HIIH
OBIBIIIETO, KOTOPOE KacaeTcsl JIFOOBIX MPOEKTOB CTaTeH, COJCPIKAaIIMXCS B 4YacTH
BTOPOH M YaCTH TPEThEil HACTOSAIIMX ITPOCKTOB CTATEH, BKIIIOYast yCTAaHOBJICHHE TOTO,
NPUMEHSETCS WIN HE NPHMEHSETCS MMMYHHUTET B COOTBETCTBHHM C JIIOOBIM H3
HACTOSIIINX IPOEKTOB CTAaTEH.

KommenTapuii

1) IIpoexT cTaTbu 8 sIBISETCS MEPBOM U3 CTaTE€d B YaCTHU YETBEPTOU MPOEKTOB CTATEH.
Ero mens — ompenenuts cdepy MPUMEHEHHS YaCTH YETBEPTOH MO OTHOLICHHIO K YacCTH
BTOPOI1 ¥ 4aCTH TPEThel, KOTOPBIE KacaroTCsl COOTBETCTBEHHO IMMYHHTETA ratione personae
U HUMMYyHHTETa ratione materiae JOJDKHOCTHBIX JIMI] TOCYAapCTBa, NEHCTBYIOIIUX WIIN
OBIBIINX, OT MHOCTPAaHHOW YroJIoBHOW ropuciukimu. IlocpeacTBoM ymomMuHaHUS CBs3eH
MEXIY YacThIO YETBEPTOH, C OHON CTOPOHBI, M YACTHIO BTOPOH M YaCThIO TPEThEH, ¢ Ipyron
CTOPOHBI, MPOEKT CTaThW § YYWTHIBAET MOHATHE OanaHca MEXAYy MaTepUaIbHBIMU
TIOJIOKEHUSIMH HACTOSIINX IPOEKTOB CTATeH M COAEPKAIIMMHUCS B HUX NPOIECCYaTbHBIMU
TIOJIOKEHUSIMH 1 TapaHTHSIMU.

2) HOCKOJ’ILKy YacCTb YCTBCPTAAd COCTABIIACT HCOTHEMIICMYIO YaCTh IPOCKTOB CTaTGﬁ, €C
TOJIOKCHUI TPEAHA3HAUCHDBI JJIs 06]].[61"0 INPUMCEHCHUSA B OTHOLICHUUN APYTIUX IIOJIOKEHHI
IIPOCKTOB crareii. Tem He MeHee MCKAY YJICHAaMH KoMuccun Bo3HUKIH pacxoxXaACHUsA 11O
nosony C(l)epbl MNPUMEHCHUA YaCTU IICTBCpTOI\/’I:, B YaCTHOCTH B TOM, YTO KacCac€TCsa €€ CBA3HU C
IIPOCKTOM CTATbU 7.

3) I[Io MHEHHIO HEKOTOPHIX YIICHOB, IIPOIECCyallbHBIC IOJNIOKCHUS W TapaHTHH,
colleprKamiecs B YaCTH YETBEPTOH, MPUMEHSIOTCS TOJIBKO B CHUTYAllHH, KOTJIa HMMYHUATET
MOJXKET CYIIeCTBOBATh, TOTAAa KaK OH, KaK IPEJCTaBIIECTCS, OTCYTCTBYET B OTHOIICHUHU
MPECTYIUICHNH, IEpeYNCICHHBIX B TIPOEKTE CTAaThU 7, KOTOpas CQOpPMYyIHpOBaHAa B
a0COITIOTHBIX BBIPAXKCHHUAX M TJIACHT, YTO MMMYHHUTET ratione materiae «He IPUMEHSIETCS B
OTHOIICHUH CIEIYIOINX TPECTYIUICHHH MO0 MEXKIYHApOIHOMY TpaBy» (CO CCBUIKOW Ha
MIPECTYIUICHUS, NIEPEYHCIICHHBIC B TOANMYHKTaX a)-f) myHKTa 1 3TOro mpoekra CTaTbu).
Heckonbko 4IeHOB, HAIPOTHB, MOICPIKAIN OOJIee IMHUPOKYIO TPAKTOBKY IPOCKTOB CTATEH,
npeanoxkeHHyo CrenuanbHbIM JOKIAAUYMKOM, M NPEeIyCMaTpPUBAIONIYI0 OIpPENEICHHYIO
poJib ANl NpOLECCYalbHBIX TOJOXKEHUH M TapaHTUH Jaxe B CHUTyalusiX, KOTraa
3a/1eUCTBYETCS MPOEKT CTAThH 7.

4) HpI/IHI/IMaH BO BHUMAHHUE 3THU PACXOXKACHUA B MHCHUAX, Komuccus IMpUHAJIA IIPOCKT
CTaTbu 8, B KOTOPOM IMPsIMO YKa3zaHO, YTO BCEC IMPOLECCCYAJbHBIC IMOJOXKCHUA U IapaHTUH,
CoJZepIKaIuecs B ‘ICTBCpTOﬁ 4acCTH MMPOCKTOB CTaTeﬁ, CIIPUMCHSAKOTCS B OTHOIICHUN 1100010
OCYHICCTBJICHUA yl"OJ'IOBHOﬁ OPUCAUKIINYU T'OCYAAPCTBOM CyZd B OTHOIICHUH JOJPKHOCTHOT'O
Jiiia Apyroro rocynapcrsa, HeﬁCTByIOIlICFO Wi 6LIBIII€F0, KOTOpOE KacaeTcsa JIFO0OBIX
IIPOCKTOB CTaTef/'I, coaepKalliuxcs B 4aCTHU BTOpOﬁ 1 4yaCTu TpCTLCﬁ HaCTOAIUX IPOCKTOB
CTaTeﬁ, BKJIIO4asd YCTAaHOBJICHUC TOT'O, IMPUMCHACTCA WM HE HNPUMCHACTCA UMMYHUTET B
COOTBETCTBHH C JIFOOBIM U3 HACTOSIIUX TPOCKTOB crareii». HpOCKT CcTaThu 8 HE npeapeniact
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U HE 3aTparuBaeT MPUHATHS JIIOOBIX JOMOJHUTEIBHBIX TPOIECCYATbHBIX MOJOKEHUH U
rapaHTdii, BKIIIOYasi BOIPOC O TOM, MPUMEHSIOTCS JTM KOHKPETHBIC TapaHTUH K IPOEKTY
CTaTbH 7.

5) [pu moMomy CIIOB «BKIIFOYAsi ONIPEIeNICHUE TOT0, TPUMEHSETCS WIIH He IPHMEHSACTCS
UMMYHHUTET B COOTBETCTBHUHM C JIOOBIM W3 HACTOSMIMX IIPOCKTOB cTaTei», Kommccns
MOATBEPIKIAET, YTO YacThb YETBEpPTas B IOJHOM OObeMe NPHUMEHSETCS TaKkKe K MPOEKTY
ctaTbu 7. Ha 3TO HEMOCPEACTBEHHO yKa3bIBAaeT, B YaCTHOCTH, CCHUIKA Ha yCTaHOBJICHHE
HaJMYUS WIM OTCYTCTBHS HMMMYHHUTETA, II0J KOTOPHIM ITOHMMAeTCs MPOLECC HMPHHATHS
penreHnss 0 TOM, HPUMEHUM JH UMMYHHTET WM HET, U KOTOpPOE SBIAETCS HPEeIMETOM
mpoekTta ctatbu 14. [Ipu ycTaHOBICHWH NPUMEHHMOCTH MMMYHHTETa ratione materiae
clienyeT NpPUHUMATh BO BHUMAaHHE KaK HOPMATHBHBIC O3JIEMEHTHI, IIEPEYUCICHHBIC B
npoeKTax crarei 4, 5 U 6, TaKk U OrPaHUYCHUS U UCKIIIOUCHUS, COIEpIKaluecss B MIPOCKTE
cratbu 7. Kpome TOro, B COOTBETCTBHM C HPOSKTOM CTaTbll 8 IPH YCTaHOBJICHHU
BO3MOXKHOTO IIPHMEHEHUs HCKJIIOUCHUI IOJIDKHBI COOMIOJATBhCS BCE IPOLECcCyalbHBIC
TIOJIOXKEHUS ¥ TapaHTHH, U3JI0)KECHHBIE B YAaCTH YSTBEPTOH.

6) Xots B Kommcenn 00CYXIanoch NPEUIOKECHHE BKIIOYHTH B TPOEKT CTaThdl 8
MIPSMYIO CCBUIKY Ha ITPOEKT CTaThH 7 C LENbI0 00ECIEYNTh MOHNMAaHHE TOTO, YTO MOJTOKEHHS
W TapaHTUH YacTH YETBEPTOH K HEMY NpUMEHsI0Tcs, KoMuccns pemiia He 1enaTh 3TOTo U
UCTIONB30BaTh Oonee OOLIyl0 M HEHTpanbHyl0 (OPMYJIHMPOBKY CO CCBHUIKOH Ha
«yCTaHOBJICHHE TOTO, MPUMEHSETCS WINM HE IPUMEHSCTCS MMMYHHTET B COOTBETCTBUH C
J00BIM M3 HACTOSAIINX MPOEKTOB CTATEH.

7) Yactp YCTBECpTasA NPUMCHACTCA «B OTHOLICHHUHN 00010 OCYIICCTBIICHHUSA yl“OJ'IOBHOfI
OPUCAUKIIUN TOCYAApCTBOM CyJa B OTHOWICHHMMU JOJDKHOCTHOIO JHHOa JApyroro
rocyaapCcTBa». B MIPOCKTE CTATbU 8 TCPMHUH «OCYIICCTBJIICHUC yFOHOBHOﬁ FOPUCAUKIINI
HCIOJIB3YCTCA B IIMPOKOM CMBICIIC IS 0003HaYCHUS Pa3JIMYHBIX IIAaroB, KOTOPLIC MOTYT
OBITH NpCSANPpUHATBI T'OCYAApCTBOM Cyda Mg IMPU3HAHWA B COOTBCTCTBYIOLIEM CJIy4ac
yFOHOBHOﬁ OTBCTCTBCHHOCTH OTACJIBHOI'O JHIIA. BBI/I,I[y pa3n1/1q1/1171 B TIPAKTHUKE Pas3HbIX
IIPaBOBbIX CUCTCM U Tpa,Z[I/II_[I/Iﬁ B rocyaapcrBax, HE OBLIO COYTCHO H606XOZ[I/IMLIM npsaMo
YKa3bIBATh XapaKTCp TAKUX IHAaroB, KOTOPBIC MOTYT BKJIIOYAaThb B cebs Kak ,I[eﬁCTBPI?I
HCIOJIHUTSIILHOM BJIaCTH, TaK U ﬂeﬁCTBHﬂ, COBEpUIIaACMbIC CYIbsIMHU U TPOKYPOpPAMHU.

8) B mpoekte cTathy 8§ HCHONB3yeTCsl GOPMYITHPOBKA «B OTHOILICHUH JODKHOCTHOTO
JIMIA APYTOTo TOCyIapCTBa, ASHCTBYOMIEero win ObiBiero». OHa 0TpaXkaeT HEOOXOAUMOCTh
HAITUYHSI CBSI3U MEXY ODKHOCTHBIM JIUIIOM JPYTOro0 rOCYAapCTBa U OCYHIECTBICHHEM
YTOJIOBHOH IOPHUCAUKIIUH TOCYIAPCTBOM CY/a, B OTHOIICHUH KOTOPOT'O MOKET IPUMEHSTHCS
uMmyHuTeT. [IpsiMOe YIIOMHHAHHE BPEMEHHOW CHUTYaluH, B KOTOPOH MOXET HAXOMUTHCS
JIOJDKHOCTHOE JIMIO B TUIAHE €r0 OTHOIICHHUH ¢ HHOCTPAHHBIM FOCYIapCTBOM (AeHCTBYOIIee
win ObIBIIEE), CIEeAyeT MOJOKEHHUAM IyHKTa a) MPOeKTa CTaThbd 2, B KOTOPOM
YCTAHABIMBACTCS, YTO MOHATHE «JIODKHOCTHOE JIMIO TOCYIapPCTBA» OTHOCHUTCS K
JICUCTBYIOIMMHU WIJIM OBIBIIMM JOJDKHOCTHBIM Jnam» %3, OqHako 3TO yrnmoMHUHAHHE HE
HAMpPaBICHO HAa H3MEHEHHE BPEMEHHOW cdepbl OXBaTa HMMYHHTETa OT YTOJIOBHOU
FOPHUCAUKIMH, TOCKOJbKY, Kak ykazana KomuccHs B KOMMEHTapUH K MPOEKTY CTaThd 2,
«BpeMeHHAs chepa OXBaTa MMMYHHTETa ratione personae U MIMMYHHTETA ratione materiae
paccMmarpuBaeTcs B APYTrux npoekrax crareii» ', Takum 006pa3om, TEPMHH «JISHCTBYIOIIETO
WK OBIBIIEr0» CIIEAyeT MOHUMATh B CBETE IMOJOKEHHN MPOEKTa CTaThU 4, KaCaIOIIEerocs
HMMYHHUTETa ratione personae, U IPOEKTa CTaTbd 6, Kacawllerocs MMMYHHTETa ratione
materiae.

Cratba 9
PacecmoTpenue Bonpoca 00 HMMMYHHTETE TOCyAapCcTBOM CyAa

1. Koraa KOMIIETCHTHBIM OpraHaM rocyapctBa cyJa CTaHOBUTCA U3BECTHO, YTO
JOJDKHOCTHOC JIMIO APYTOTro rocyapCcTBa MOXET OBITH 3aTPOHYTO OCYLICCTBJICHUEM
€ro yFOHOBHOﬁ HOPUCAUKIIUN, OHU 0e30TIaraTebHO paccMaTpuBarOT BOIIPOC 00
HUMMYHUTETEC.

1043
1044

CM. nyHKTHI 19) 1 20) KOMMEHTapus K IPOEKTY CTaThH 2 BHILIE.
[TyHkT 14) KOMMEHTapHUs K MPOEKTY CTATHHU 2 BBIIIE.

GE.22-12452



A/77/10

GE.22-12452

2. Be3 ymep6a mist myHkTa | KOMIETEHTHBIE OpraHbl TOCyIapcTBa Cy/ia BCeraa
paccMaTpUBaIOT BONPOC 00 UMMYHHTETE:

a) 10 BO30YKIICHHS YTOJIOBHOTO IIPOU3BOJICTBA;

b) JO TPUHATUS TPUHYAWUTEIBHBIX MEp, KOTOPBIE MOTYT 3aTPOHYTbH
JOJDKHOCTHOE JIMI0 JPYTOro TOCYAapcTBa, BKIIOYAs TAKUE MEPBHI, KOTOPHIE MOTYT
3aTPOHYTh BCSKYI) HENPHUKOCHOBEHHOCTh, KOTOPOH OJKHOCTHOE JIMIIO MOJKET
MIOJTE30BATHCS IO MEXYHAPOJHOMY TIPaBY.

KommenTapuii

1) IIpoexT cTatbn 9 KacaeTcs 00s13aTENHCTBA paCCMaTPUBATh BOTIPOC 00 IMMYHHTETE OT
YTOJIOBHOH IOPUCIUKIINH, KOTJIa BIIACTH TOCYIapCTBa CyJa HAMEPEBAIOTCSI OCYIIECTBUTD HIIH
OCYIIECTBISIIOT YTOJOBHYIO IOPUCIUKIMIO B OTHOWICHWH JOIDKHOCTHOTO JIMIA JPyToro
rocymapctBa. Ilom «paccMoTpeHHeM Bompoca 00 HMMYHHTETE» IOHHMAlOTCS MEPBI,
HEOOXOAMMBIE IJIsi OLEHKH TOTO, MOXET JH JeiiCTBHE BiacTedl rocyaapcTBa Cyza,
MIOJIpa3yMEBaIOIIee OCYIIECTBICHNE €T0 YTOJOBHOM FOPHCIAWKINY, 3aTPOHYTh HMMYHHTET
JOJDKHOCTHBIX JIMI] JPYTOro roCyJapcTBa OT YTOJOBHOHM FOpHCAMKIMH. TakuMm oOpaszom,
«pacCMOTPEHHE» BONPOCA 00 NMMYHHUTETE — 3TO HOATOTOBUTEIBHBIN aKT, 3HAMEHYFOLTHN
co0Oi Hayaio mporecca, KOTOPBIH 3aBEpPIIUTCSA OIPEAEICHHEM TOTO, IPHUMEHSCTCS
UMMYHHUTET WM HET. XOTsI OHU TECHO CBA3aHBI IPYT C IPYTOM «PacCMOTPEHHE» BOIpoca 00
UMMYHATETE W «YCTAQHOBJICHHME» HAJIWYMSA WIN OTCYTCTBHS HMMYHHTETa — pa3HbIC
KaTeropruu. «YCTAaHOBJICHHE HAJIWYUs WM OTCYTCTBHS MMMYHHTETa» PAacCMaTpUBACTCS B
MIPOEKTE cTaThu 14.

2) IpoexT cTathu 9 COHEPKUT [Ba MYHKTa, IOCBAIICHHBIX COOTBETCTBEHHO
OIpe/IeNICHNI0 001Ieil HOPMBI (IyHKT 1) M criennaabHON HOPMBI, IPUMEHHMOI B O0COOBIX
cutyanmsax (myHKT 2). B obomx ciyd4asx o0s3aTeIbCTBO pPacCMOTPETh BOIPOC 00
MMMYHHTETE BO3JIAaracTcs Ha «KOMIICTCHTHBIE OpraHbl» rocynmapctBa cyna. Komuccus
pelmiia He yKasblBaTh, KaKHe WMEHHO TOCYIAapCTBEHHBIC OPraHbl OTHOCATCS K OITOH
KaTEerOpHH, IOCKOJBKY OINpPEACIICHHE TaKUX OpPraHoB OyJeT 3aBUCETb OT MOMEHTa
BO3HHKHOBEHHS BOIpoca 00 MMMYHUTETE M OT NPAaBOBOW CHCTEMBI TOCYIapcTBa Cyna.
ITockoyIbKY B KaKIOH M3 HALMOHANBHBIX MPABOBBIX CHCTEM TAKHE OPraHbl MOTYT OBITh
pa3HBIMH, OBLJIO COYTEHO MPEANOYTHTEIBHBIM HCIIOJB30BaTh TEPMUHOJOTHIO, KOTOpas
MO3BOJISICT OXBATUTh OPraHbl Pa3IMYHOTO XapaKTepa, BKII0Yas a IMAHUCTPATUBHbIE OPTaHBl,
OpraHbl HCIIOJHUTENBHOM BIIACTH, NMPOKYpaTypy Win cynpl. OmpeneneHHe TOro, Kakue
rOCyJapCTBEHHbIE OpraHbl MOANANAIOT IMOJ KATErOPHI0 «KOMIIETEHTHBIX OpPraHOB» VIS
Hejaell HacTOAIIEro MPOEKTa CTaTh — 3TO BOIPOC, KOTOPBIH IOJDKEH CTaBUTHCS Ha
WHIHMBUIYAIbHOW OCHOBE B KQXK/IOM KOHKPETHOM CIIydae.

3) OOmass HOpMa, comepamiasicss B TYHKTe 1, ompenenser o00s3aTeIbCTBO
KOMIICTEHTHBIX OPraHOB T'OCYJapCcTBa Cyda «0e30TiIaraTtelbHO paccMaTphBaTh BOIPOC 00
HMMYHHUTETE», «KOTJ]a WM CTaHOBUTCS HW3BECTHO, YTO JOJDKHOCTHOE JIHIO JPYTOro
rOCyIapCTBa MOXKET OBITH 3aTPOHYTO OCYIIECTBICHHUEM €TI0 YTOJIOBHOM FOPHCIUKITHI.

4) BhlpaskeHne «IO0DKHOCTHOE JIMIO JPYroro TOCYNapCTBa» HCIONb3YyeTcs Kak
SKBUBAJICHT BBIPAKEHMS «JOJDKHOCTHOE JIMIIO T'OCYIapCTBa», KOTOPOE HCIIONb3yeTcs B
Ha3BaHWU TeMbI (BO MHOXECTBEHHOM 4YHCIIE) W ONpEJENICHHE KOTOPOTO COAEPKHTCS B
MIOJITYHKTE &) MpoeKTa cTaTtb 2). TakuM o0pa3om, 3TOT TEPMUH BKJIIOYAeT B ceOs aro0oe
JOJKHOCTHOE JIMIO TOCYJapCTBa HE3aBUCUMO OT €0 PaHra, OT TOT0, paclpoCTpaHsIeTcs IU
Ha Hero IMMYHUTET ratione personae WM HIMMYHHTET ratione materiae, U OT TOTO, SIBJISETCS
JIM OHO AEHCTBYIOUIMM JOJDKHOCTHBIM JIMIIOM HJIM TEPEcTano OBITh TAKOBHIM Ha MOMEHT
paccMoTpeHust Bonpoca 00 nmmyHuTere. [103TOMy TEpMHUH «JIOJPKHOCTHOE JIMIIO JIPyTOTo
roCyZapcTBa» JOJDKEH BKIIOYaTh B ceOs J1000€ JIODKHOCTHOE JIMI0, KOTOPOE MOJKET
M0JIb30BATHCS IMMYHHUTETOM OT MHOCTPAHHOHN yTOJIOBHON FOPUCAUKLIUU B COOTBETCTBHH C
MOJIOKEHHUAMHU YaCTH BTOPOU U YaCTU TPEThE! MPOEKTOB CTATEM.

5) O0s13aTENBCTBO PacCMOTPETL BOIIPOC 00 UMMYHUTETC BO3HUKACT TOJIBKO TOr/Ja,
Korja JOJDKHOCTHOC JIMHO APYroro rocyaapctBa MOXKET OBITE 3aTPOHYTO OCYLICCTBJIICHUEM
yl"OJ'IOBHOfI IOPUCAUKIIUN rocyaapCTBa CyJaa. Yro kacaeTcs 06HI€I>1 HOPMBI, TO Komuccus
HCIOJIb30Bajla TEPMHUH «OCYLICCTBJICHUEC yFOJ'IOBHOﬁ IOPUCOUKIIUN, KOTOpLIﬁ OHa
npeanoydjia TCpMUHY «yroJOBHOC MPOU3BOJACTBO», KOTOpBIﬁ OBLI COYTEH CIIHIIKOM Y3KUM.
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TepMUH «OCYIIECTBICHHE YTOJIOBHOM IOPUCAMKIIMNY» TAKXKE HMCIIOIB3YETCS B IMPOCKTax
craret 3, 5, 7, 8, 10, 14 u 16. Inga meneil mpoekra cTaTbl 9 MO «OCYHIECTBICHHEM
YTOJIOBHON IOPUCIUKIIMKY CIIEAYyeT MOHHUMAaTh T€ JCUCTBHS, KOTOPBIE MOTYT OBITh
COBEpIICHBl KOMIETEHTHBIMH OpPraHaMH TOCYJapcTBa Cy/la M KOTOPBIE MOTYT OKa3aThCs
HEOOXOAMMBIMH  JJISl  YCTQHOBJICHHS, B COOTBETCTBYION[MX CIy4YasX, YTrOJOBHOU
OTBETCTBEHHOCTH OJ{HOTO WJIM HECKOJBKHUX OTIACIbHBIX JIHI. DTH NEHCTBHS MOTYT HOCHThH
pa3NUYHbIl XapakTep W He OTPAaHUYMUBATHCS JCUCTBHSAMH CYIOB, H OHH MOTYT BKJIIOYATh B
cebsi  aMHHUCTPAaTHBHBIC, TOJMHUIEHCKHUE, OMEPAaTHBHO-PO3BICKHBIE W  CJIEICTBEHHBIC
JICUCTBUS, a TAKXKe CyAeOHOE Tpeciie/[OBaHuE.

6) OpHako HE Bce ICHWCTBHUSA, KOTOPBIE MOTYT HOIIMAnaTh IOJ OOIIYI0 KaTETOPHIO
«OCYIIECTBIICHUS YTOJIOBHOW IOPHCIOWKIIMHM», BICKYT 3a COOOH  00S3aTENBCTBO
paccMaTrpuBaTh BONpOC 00 WMMyHHTeTe. HampoTwmB, Takoe 0O0S3aTEIBCTBO BO3HHKAET
TOJIBKO TOT/A, KOT/Ia TOJHDKHOCTHOE JIMIIO APYTOTO TOCYAApPCTBAa MOKET OBITH «3aTPOHYTO»
OJHMM W3 [EHCTBUM, MOANAJAIOIIMX IOA 3Ty KaTeropuwo. Kak cienyer u3 pelieHun
Mexnynaponaoro Cyna no geinam Opodep na apecm om 11 anpens 2000 200a'% wu
O HeKOmOopbIX  BONPOCAX — G3AUMHOL  NPABOGOL NOMOWU NO  Y2ONOGHBIM — Oeaam' ™,
OTpeNeieHHas  YTOJOBHO-IIpOIleccyalbHas Mepa MOXET 3aTparuBaTh HMMYHHTET
WHOCTPAaHHOTO JOJDKHOCTHOTO JIMIA TOJBKO B TOM CiIydae, €CIM OHa MeIIaeT WIIH
MPEIATCTBYET 3TOMY JIMIy B OCYIIECTBICHHH €T0 WU e¢ (YHKIUH MyTeM HalOKCHHS
obs3arenscTB. Hampumep, camo mo cebe Hadaio MpeaBapUTEIFHOTO paccieTOBaHUS HIIH
BO30YXKIICHHE YTOJNOBHOTO TIPOHM3BOACTBA HE TOJNBKO IO TMpeamojaracMoMy (akty
MPECTYIUICHUSI, HO ¥, COOCTBEHHO, INPOTHB COOTBETCTBYIOIICTO IIUIA, €CIH OHO HE
HaKJIaJbIBacT HA HETO B COOTBETCTBHH C MPHUMEHUMBIM HAITHOHAIEHBIM IIPAaBOM KaKoe-TH00
0053aTeNIbCTBO, HE MOXKET PACIECHUBATHCA KaK HapylIeHHe HMMYyHHTeTa. Kpome ToOroO,
y TOCYIapCTBa CyJla €CTh BO3MOXKHOCTB TIPOBECTH I10 KpaifHel Mepe epBOHAYaNIBHEI cO0p
JIOKA3aTeNbCTB 10 TakoMy Jeiny (coOpaTh CBHIOCTEIBCKHE MOKa3aHUSA, TOKYMEHTEI,
BEIIIECTBCHHBIC JOKA3aTeNbCTBA W T. [I.), HCIONB3YS MEpHl, KOTOpPBIE HE SBISIOTCS
00S3BIBAIOIINMHE WA OTPAaHIYUBAIOIIAMHE IT0 OTHOIICHHUIO K HHOCTPAHHOMY JOJKHOCTHOMY
JUITY.

7) B o0mieit HOpMe, U3M0KEHHOU B MyHKTE 1, 0c000e 3HAYCHHE MPUAACTCS MOMEHTY,
B KOTOpPBIII KOMIIETEHTHBIE OpraHbl TOCyAapcTBa CyJa AOJDKHBI PacCMOTPETh BOMPOC 00
UMMYHHUTETE, U IeJIaeTCsl aKIIEHT Ha PaHHEe PACCMOTPEHHE, TOCKOJIBKY B IIPOTHBHOM CIIydae
3¢ PEKTUBHOCTH HHCTUTYTAa HIMMYHHUTETA MOXET OKa3aThCsl OTPaHUYEHHOM. XOTs JOTOBOPBI,
peryampylomnye pasiandHble (GOpMBI MMMYHHTETa JOJDKHOCTHBIX JIMI[ TOCYAapcTBa OT
WHOCTPAHHOH YTOJIOBHOW IOPHCAMKIINH, HE CO/IEPkKAT KOHKPETHBIX HOPM I10 3TOMY BOIIPOCY,
Mexnynapoausiii Cy1 mpssMo 3asiBHJI, 9TO BOIPOC 00 UIMMYHHUTETE JOJDKEH M3ydaThcs Ha
paHHei craguu M paccMarpuBarthes in limine litis!®. C yuerom storo Komuccusi couna
HEOOXOANMBIM YETKO yKa3aTh MOMEHT, C KOTOPOTO JA0JDKHO HAYMHATHCS M3yUeHHE BOIIPOCa
00 MMMYHHTETE, ONPENIEIUB €ro CIeIYIONNM 00pa3oM: «KOr/a KOMIIETEHTHBIM OpraHaM

1045
1046

1047

Arrest Warrant of 11 April 2000 (cMm. cHOCKy 899 BbIIe), C. 22, Tim. 54 u 55.

Certain Questions of Mutual Assistance in Criminal Matters (cM. cHOCKy 925 BbImIe), cc. 236-237,
mm. 170 m 171.

DToT Bompoc paccMmarpuBaics Mexnynaponasiv CynoM B nene Cnop, kacaiowuticst CyoedHo-
npoyeccyanbro2o ummynumema Cneyuanvhozo ooxkaaduuxa Komuccuu no npasam uenosexa, rue
BBISICHSUIACh MPUMEHUMOCTh MPUBHJICTHI 1 HMMYHHUTETOB, cojepikaiuxcs B KoHBeHInH o
MIPUBHJIETHSAX M IMMyHHTeTax O0beanHeHHBIX Hanuif, B OTHOIIEHNH CyeOHOTO TIpeCcIelOBaHNs B
Manait3zun CrieranbsHOTO TOKIaaIHKa [0 BOIPOCY O HE3aBHCHMOCTH Cy/eH M aJJBOKaTOB, KOTOPBIH
OBLT IIPUBIIEYEH K OTBETCTBEHHOCTH 3a 3asBJICHUS, CIIETTaHHBIE B OHOM U3 HHTEPBBIO. B aTOoM
koHTekete Cyq — mo npochbe Dxonomudeckoro U ConuanpHoro Cosera OpraHusanun
O0benuneHHbIX Haruii — BbIHEC KOHCY/IBTaTHBHOE 3aKIIIOYEHUE, B KOTOPOM 3asIBHJI, YTO «BOIPOCHI
OTHOCHTENIHHO MIMMYHHTETA SIBIISIOTCS ITPEIBAPUTEIBHBIME BOIPOCAMH, KOTOPBIE B COOTBETCTBHU C
MpHUHIMIIOM in limine litis TOKHBI pa3peniaTbesi B yCKOPEHHOM TTOPSAKE», ¥ UTO TAKOE 3asBICHIE —
«3TO O0IIETIPU3HAHHBINA IPHHIINI PaBa, IEJIBI0 KOTOPOTO He SIBIETCS «JINIICHHE HOPMBI 00
HMMYHHTETE €€ CMBICTIA CyliecTBOBaHUs». COOTBETCTBEHHO, 14 romocamu npotus 1 Cyp mpuimen K
BBIBOJIY O TOM, 4TO «4TO MaJla3UiiCKUe Cyabl ObLIM 00s3aHBI OTHOCUTHCS K BOIPOCY 00 UMMYHHTETE
KaK K TPeIBapUTEILHOMY BOIIPOCY, KOTOPBIN JOJDKEH PellaThcsl He3aMeIIUTeNnbHO in limine litisy
(Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on
Human Rights, Advisory Opinion, I.C.J. Reports 1999, p. 62, at p. 88, para. 63, u p. 90, para. 67 2 b).
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TOCyAapcTBa CyJa CTAHOBUTCA H3BECTHO, YTO JIOJDKHOCTHOE JIMIO JIPYroro TrocynapcTBa
MOXET OBITh 3aTPOHYTO OCYIIECTBJICHHEM €r0 YTOJOBHON IOPHCOMKINN». BrlpakeHue
«KOTZ]a CTAHOBUTCS U3BECTHO», KOTOPOE B HEKOTOPOIl CTETIEHH ITOBTOPSIET (hOPMYIHUPOBKY,
HCTIONB30BaHHYI0 MHCTHTYTOM MeXIyHapOIHOTO mpaBa B ero pezomonnu 2001 roma o6
NMMYHHUTETaxX IJ1aB TOCYIapCTB U IIPABUTEIBCTB OT IOPUCAUKIINN U UCTIOTHUTEIBHBIX MEp B
MEXAyHapoaHOM mpaBe'™®, mpu3BaHO MOJYEPKHYTh, YTO PACCMOTpPEHHE BOMpoca 00
UMMYHUTETE JOJDKHO COCTOATHCS B KpaTdaillie CPOKH, IMOCKOJIBKY HET HEOOXOAMMOCTH
XKIaTh O(UIMAIBHOTO Hadajla CyAONPOU3BOACTBA. UTOOBI MOAYEPKHYTH ITOT MOMEHT,
HCTIONB30BAaHO Hapedue «0e30TiaraTtelbHoy, conepixKamieecs B cTaThix 36 u 37 BeHckoit
KOHBEHIIMU O KOHCYJIbCKHX CHOLICHHSX.

8) ITyHKT 2 TIpoeKTa CTaThH 9 COAEPKUT CIEIUATBHYI0 HOPMY, OXBATHIBAIOIIYIO /1B
0COOBIX CiIy4yas, B KOTOPBIX KOMIICTGHTHBIM OpraHaM TIoCyJapcTBa cyna Clenayer
paccMaTpHBath Bonpoc 06 nMMyHHTeTe. CrienuaIbHBII PEKIM, YCTaHABINBAEMbIH TaHHBIM
IIYHKTOM, OIIpeeIIsIeTCsl OTOBOPKOM «0e3 ymep6ay, ¢ TeM YTOObI COXPAaHUTh IPUMEHUMOCTh
o0mmelr HOpMEI, cofieprkamielicss B myHKTe 1. B aTom cMmbicie BelpakeHHe «0e3 ymepOay
UCIIONB3YeTCs, YTOOBl IMOAYEpPKHYTh, YTO OOMIas HOpMa IPHMEHSETCS NpH JIOOBIX
00CTOATENBCTBAX U HE MOXET OBITh 3aTPOHYTa WM YIIEMJICHAa CHEeHUaIbHOH HOPMOH,
comepxaleiics B mMyHKTe 2. B cBOlO oyepenp, chenuanbHas HOPMA, COACpXKAIIascs B
MyHKTE 2, IpU3BaHa 0OpaTUTh BHUMaHHE KOMIIETCHTHBIX OPTraHOB TOCYJapcTBa Cya Ha MX
00513aTEeIBCTBO PACCMOTPETH BOIPOC 00 KIMMYHUTETE 10 IPHHATHS OIHOM U3 CHEeLHaTbHBIX
Mep, U3JI0KEHHBIX B JJAHHOM ITyHKTE, €CII OHH eIlle He CIeJalH dTOr0 B COOTBETCTBHU C
obmeld HopMoU. [ yCHIIGHHS 9TOTO IPHU3bIBA UCIIOIB3YETCs HAPSUHe «BCETIa.

9) B cootBercTBHM CO CHENMATbHOM HOPMOMH, colepikalleiicss B MyHKTE 2, BOIPOC
00 WMMyHHTETE BCErJa JODKEH OBITh pacCMOTPEH KOMIIETCHTHBIMH OpraHaMH
«70 BO30YKICHUSI yTOJOBHOTO MPOM3BOACTBA» (TMOMMYHKT a)) M IO IPUHATHS
NPUHYAATETBHBIX MEp, KOTOPBIE MOTYT 3aTpPOHYTh JOJDKHOCTHOE JIMIO JIPyroro
rocyzapcTBa» (moamyHKT b)). Komuccust BeiOpana 3T JBa cirydasi Kak IIpUMepsl 1eHCTBUM,
KOTOpBIE BCET/a 3aTparuBajiy Obl JOIDKHOCTHOE JIMIO APYTOro TOCYAapCTBa U KOTOpHIE, B
Cllyyae MX COBEPIICHHMS, HApyIIaT IMMYHHUTET OT HHOCTPAHHOM yrOJOBHOM IOPHCAMKIINH,
KOTOPBIM MOJKET TI0JIb30BAThCs YKa3aHHOE JTOJDKHOCTHOE JIHIO. Vcronk30Banue mpeyiora
«J0» TIPU3BAHO YCWINTH IPHHIMIL, COTJIACHO KOTOPOMY pPacCMOTpPEHHE Bompoca 00
HMMYHHUTETE BCETAa JOJDKHO OBITh MpeaBapuUTeNbHBIM in limine litis.

10) TepmuH «BO30YXJEHHE YrOJOBHOTO MPOM3BOJICTBAa» OTHOCHTCS K Hadaiy
IIpoLeCCyabHBIX JEHCTBUM, LENb KOTOPBIX — OINPEICINTh BO3MOXKHYIO YTOJIOBHYIO
OTBETCTBEHHOCTh (PM3UUECKOTO JIMIA, B AAHHOM Cilydae MOJDKHOCTHOTO JIMIA JPYroro
rocyAapcTBa. DTOT TEPMHUH CIIEAYET OTIMYaTh OT TEPMHHA «OCYIIECTBIECHHE YTrOJIOBHOU
IOPUCANKIMN», KOTOPBIH, KaK OTMEYaloch BHIIIE, MMEET Oojee IIMPOKOe 3HAYECHHE.
Komncenst npeamnodna ucnoinp30BaTh TEPMUH «BO30YKAEHUE YTOJIOBHOTO HPOU3BOJICTBAY,
a HE TEPMHHBI «pa3OMpPaTEeNbCTBO», «IPEABSIBICHUE OOBHHEHHS», «IOATOTOBKA
OOBHHUTEIHHOTO 3aKIFOUCHNUS WM BBIPAKEHHS «HAYAJIO Cy/1e0HOTO MpecieJ0BaHNsD) WIN
«HAYaJI0 YCTHOTO CJIYIIaHUs», TOCKOJIBbKY COYJIa, YTO OHU MOTYT UMETh pa3Hble 3HAUCHUS B
Ka)XXJOH W3 HallMOHAJIBHBIX MPaBOBBIX cucTeM. Ilo 3Tol mpuumHe Obuta BBHIOpaHa Ooiee
o0mmas TepMHHOJOTHS, BKIIOYalomas B ceOsi Jro0ble KOHKPETHBIE AEHCTBUS, KOTOpBIE,
COTJIaCHO BHYTPEHHEMY 3aKOHOJATENILCTBY TOCYAAPCTBA CYAa, ONPEICISIOT IPOM3BOACTBO
1o yrosoBHoMmy neny. OmnpeneneHue «BO30YXICHHS YTIOJIOBHOTO IIPOM3BOJICTBA» Kak
MOMEHTA, B KOTOPBII B JII00OM Cily4yae JIOJDKEH paccMaTpUBaThCs BOIPOC 00 MMMYHHTETE,
COOTBETCTBYET MEXIYHApOAHOW NpaBoBOW M cyneOHOM mnpakTuke. OpHaKo 3TO He
HCKJII0YAeT BO3MOXKHOCTH PACCMOTPEHUs BOIIPOca 00 MMMYHHTETE, B COOTBETCTBYIOIINX
cilyyasix, Ha OoJiee Mo3/(Hel CTaJny, B TOM YHCIIe Ha CTaJIUH areJuIsIIng.

11)  TepMHH «IIpHHYIHUTEIBHBIE MEPBI, KOTOPbIE MOTYT 3aTPOHYTH JIOJPKHOCTHOE JIUIO0
Jpyroro rocyapcTBay, OTHOCUTCS K TEM AECHCTBHUAM KOMIETEHTHBIX OpPraHOB rOCYyJapcTBa

1048

GE.22-12452

B crarbe 6 pesonronun MHCTUTYTA MEKIyHAPOIHOTO MPaBa YKa3bIBAETCSI, YTO «BIACTH TOCYAapCTBA
JIOJDKHBI MPEJOCTABUTh IIaBe HHOCTPAHHOTO TOCY/IApCTBa, KAK TONBKO MM CTaHET H3BECTHO O €ro
cTaryce, HelPUKOCHOBEHHOCTh, IMMYHHTET OT FOPUCANKIINKA 1 HIMMYHHTET OT UCTIONHUTEIBHBIX Mep,
Ha KoTopble OH umeet npasoy (Yearbook of the Institute of International Law, vol. 69

(cMm. cHOCcky 1001 BBIIIE), C. 747).
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Cyza, KOTOpble HamlpaBleHbl Ha 3TO JOJDKHOCTHOE JIMIO M KOTOpbIe MOTYT OBITH
NPENNPHUHATEL B JII000H MOMEHT B KOHTEKCTE OCYLIECTBJICHHS YTOJOBHOM IOPUCIHMKIVIH,
HE3aBUCHMO OT TOTO0, OBLIO JIK BO30YKIEHO YTOJIOBHOE IIPOU3BOICTBO. 3/1€Ch PeUb HIET, IO
CYTH, O Mepax MHIMBHAYaIbHOTO XapakTepa, KOTOPbIe MOTYT HOBJIUATH, B YACTHOCTH, Ha
cBOOOIY NEepeABKSHUS JOIDKHOCTHOTO JIUIIA, €T0 SIBKY B CYJ B KAYECTBE CBUACTEIS WU €T0
BBIIaUy TPETbEMY TOCYAAPCTBY. DTH MeEpHI He 00s3aTeIbHO MOAPAa3yMEBAIOT «yTOJOBHOE
NPOU3BOACTBO MPOTHB JOJDKHOCTHOTO JIMI@», HO MOTYT IOJNAiaTh IIOJ KaTeropuio
«OCYLIECTBIICHUE YTOJIOBHOH I0pUCIUKIHMNY. [I0CKOIBKY 3TH BHABI MEP MOTYT pa3IH4aThCs
B Pa3HbIX HAMOHAJBHBIX IIPABOBBIX CHCTEMax, TO NPEANOYTEHHE OBUIO OTHaHO oOmIeit
(bOPMYITUPOBKE CIIPUHYJUTEIBHBIE MEPBI» ISl 0003HAUCHHUS «ICHCTBUIA BIACTEi», KOTOpas
Oputa mcmonb3oBaHa MexnyHaponaeiM Cynom B mene Opdep na apecm om 11 anpens
2000 200a v on BiustHAEM aprymeHtaunu Cyna B neie O HeKomopwix 60npocax 63aumMHou
HOMOWU RO Y2ONI08HbIM Oenam .

12)  Opsoit 3 HamboJiee PacHpPOCTPAHEHHBIX NPHUHYAUTEIBHBIX Mep, KOTOPHIE MOTYT
OBITh IPHMEHEHBI Ha IMPAKTHKE, SIBISCTCS 3aKIIOYCHUE JODKHOCTHOTO JIMNA IO CTPaxy.
O HEOOXOIUMOCTH pacCMOTPEHHS BOmpoca 00 WMMYHHTETE [0 pPACIOpPSHKCHHS O
3aKIIOUYEHUN NoA cTpaxy 3asBui Cneuuansublil cyn no Ceeppa-Jleone B nene Yapnws
Teuinop, B peuieHny o kotopomy oT 31 mas 2004 rona AneuisiiMOHHas KaMepa 3asBUIIA:
«[T0, UTO IEHCTBYIOUIMI TJ1aBa TOCYIapCTBa JOJDKCH MOABEPTHYTHCS JIMIICHUIO CBOOOHI,
NPEXJE YeM OH CMOXET IOJAHITH BONPOC 00 MMMYHHTETE, HE TOJIBKO NMPOTHBOPEYUT, IO
CYILIECTBY, BCEH IeNM KOHLEMIUH CYBEPEHHOTO HMMYHHTETa, HO W IIOJHUMaeT, Oe3
pPaccCMOTpPEHHMS CyIECTBa JIeNIa, BOPOCHI, KACAIOIINECS] NCKIIIOYEHUH M3 3TO KOHIEMINH,
KOTOpbIE YMECTHO pellaTh II0CIE PACCMOTPEHHS CyLIecTBa TpeOOBaHUS UMMYHHUTETa» 0%,
IMostomy Kommccnss mocumrtama HEOOXOAMMBIM 3aTPOHYTh 3Ty TEMy B KOHTEKCTE
paccMOTpeHHs BoIpoca 00 IMMYHHUTETE.

13) B cBs3M ¢ 3TUM BOIPOCOM CIIEAYET OTMETHUTh, UTO cepa NMPUMEHEHUS MMPOCKTOB
CTaTell OrpaHUYMBACTCSI HUMMYHHTETOM OT HHOCTPAHHOM YTOJIOBHOM IOPUCIMKIIMN H, TAKHM
obpa3oM, He BKIIIOYaeT B ce0s BOIPOC O HEPUKOCHOBEHHOCTH. OJHAKO, XOTS UMMYHHTET
OT IOPUCAMKIMU M HENPUKOCHOBEHHOCTh — 3TO JBE Pa3HbIe U HE B3aMMO3aMEHIEMbIC
KaTeropuu, He MeHee BEpPHO M TO, YTO B PA3IMYHBIX MEXIYHApOIHBIX HOTOBOpax o0e OHH
paccMaTpHBAKOTCS OJTHOBPEMEHHO, HaNpUMep B BeHCKOI KOHBEHIIMHU O JUILIOMATHYECKUX
CHOLICHHAX, KOTOpas MpeIyCMaTpUBaeT, YTO <JIMYHOCTh HIUIOMATHYECKOTO arceHTa
HENIPUKOCHOBEHHA [M] OH He MOJUICKHT apecTy WIH 3aJIep)KaHuI0 B Kakoil Okl TO HU OBLIO
dopme» (crarhs 29)'%!) a Takke YTO «HUKAKHUE HWCIOJIHUTEIbHBIE MEpPhl HE MOTYT
NPUHUMATBCS B OTHOLICHHH IUIUIOMATHYECKOro areHta» (craths 31, myHKT 3)10%2,
B aHanornyHOM KJIIOYE MOXKHO TaKXKe COcJaThesi Ha pesomoudio  VHcTHTyTa
MEXIYHApOIHOrOo ImpaBa 00 WMMYHHTETaX TIJIaB TOCYHAapCTB W IPAaBUTENBCTB OT
IOPUCIUKLMN M UCIIOJTHUTEIBHBIX MEP B MEXIYHAPOIHOM TpaBe (cTaThu 1 u 4)1053,

14) Komwmccns mpuHssla BO BHUMaHHE TakXe, YTO 3aKJIOYEHHE JOJDKHOCTHOTO JIMIIA
JPYTOro TrOCyAapcTBa IO/ CTPAXy MOJKET IPH ONPEJICNICHHBIX 00CTOSITELCTBAX TOBIUSTD
Ha MMMYHHUTET OT IOPUCIUKIHMH. OTUM OOBACHIETCS 3aKJIIOUNTENbHAas (OPMYITHPOBKA
MOJITyHKTa b) MyHKTa 2 MpPOEKTa CTAaThbH, COMJIACHO KOTOPOH NPHHYIUTEIbHBIE MEpEI
«BKJIFOYAIOT» B c€0sl «Mepbl, KOTOPhIEe MOTYT 3aTPOHYTH BCSKYIO HETPHKOCHOBEHHOCTb,

1049

1050

1051

1052

1053

Arrest Warrant of 11 April 2000 (cMm. caocky 899 Bbiiie), c. 22, . 54; Certain questions of Mutual
Assistance in Criminal Matters (cM. cHOCcKy 925 BpIme), cc. 236-237, . 170.

Prosecutor v. Charles Ghankay Taylor, Cnermansusiii cyn o Ceeppa-JleoHe, AnemsIuoHHAs
nanara, neno SCSL-2003-01-1, pemmenne 06 nMMyHHTETE OT Fopucauknuy, 31 mas 2004 roxa, m. 30.
Tekct penienus nMeercs Ha caiite CrienpanbsHoro cyna: www.scsldocs.org, B “Documents”, “Charles
Taylor”.

B ananornuHoM cmbiciie KOHBEHIIUS O CrIEIMAIbHBIX MHCCHSX, CT. 29; BeHckast KOHBEHIHS O
MIPE/ICTaBUTEILCTBE TOCYIapCTB B X OTHOLIEHHSX C MEX/[yHapPOIHBIMHI OpPTaHU3alUsIMU
YHHBEPCAJIBHOTO XapakTepa, cT. 28 u 58. U, ecni ToBOpUTH ¢ O0MbIIeH HIOAHCHPOBKO#, BeHckas
KOHBEHIIUSI O KOHCY/IbCKMX CHOIIECHUSX, CT. 41, mm. 1 u 2.

B ananornuHoM cMbiciie KoHBEHIIUS O CrIEIMaIbHBIX MHCCHSX, CT. 31; BeHckast KOHBEHIHS O
HPECTaBUTEIbCTBE FOCYapPCTB B MX OTHOIICHHUSIX C MEXKIYHAPOIHBIMHA OpraHU3aLHIMH
YHHUBEpPCAIBHOIO Xapakrepa, cT. 30 u ct. 60, 1. 2.

Yearbook of the Institute of International Law, vol. 69 (cm. caocky 1001 Beime), cc. 745 u 747.
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KOTOPOH J[OJDKHOCTHOE JIMIIO MOXKET IMOJb30BAThCS 10 MEKAYHAPOAHOMY IIPaBy».
BeIpaskeHne «KOTOpOH NOKHOCTHOE JHII0 MOJKET IIOJIB30BATHCA 1O MEXITyHApOIHOMY
IpaBy» IPU3BAHO OOpPaTUTh BHUMAHUE HA TO, YTO HE KaKAOE AODKHOCTHOE JIMIIO APYTOro
TOCYZAapcTBa, B CHITy caMoro ()akTa CBOETO CTaTycCa, IMOJIb3yETCsl HETPUKOCHOBEHHOCTBIO.

Cratbs 10
YBenomiieHue rocyiapcraa JA0JKHOCTHOIO JIHIA

1. ITpexxne YeM KOMIIETEHTHBIE OPTaHbl TOCYJapcTBa CyAa BO30YIST yrOJIOBHOE
MPOU3BOJCTBO WM TPHUMYT NPUHYAWTEIbHBIE MEPHI, KOTOPHIE MOTYT 3aTPOHYThH
JOJDKHOCTHOE JIMIO APYroro TOCyJapcTBa, TOCYJapcTBO Cyda yBEAOMILIET
TOCYZapcTBO JODKHOCTHOTO Jmma o0 3ToM obOcrosrenscTBe. locymapcTsa
paccMarpuBarOT ~ BONPOC 00  YCTAHOBIEGHHHM  HAUICKAIIUX  IIPOLEAYP,
CIOCOOCTBYIOIINX TAKOMY YBEIOMIICHHIO.

2. B yBemommeHum, cpemu TpoOYEro, yKa3bIBAIOTCS JIMYHBIC JIaHHBIC
JOJDKHOCTHOTO JIMI[A, OCHOBAHUS UISl OCYIIECTBICHUS YTOJOBHOW IOPHUCIUKINU U
OpraH, KOMIETECHTHBIH OCYIIECTBIISATD FOPUCANKIIHIO.

3. VYBemoMIleHHE OCYIIECTBISACTCS [0 AWIUIOMATHYECKHM KaHAlaM WIH C
MOMOIIBIO JIFOOBIX JPYTHX CPEICTB CBSI3U, MPHEMIIEMBIX U 3aMHTEPECOBAHHBIX
TOCyapcTB C STOW MENbl0, KOTOPBIE MOTYT BKJIIOYaTh B ce0sl CpeiACTBa,
MPEIyCMOTPEHHBIE TPUMEHIMBIMHE JIOTOBOPAMH O MEXKIYHAPOJIHOM COTPYIHHYECTBE
Y B3aMMHOM NPaBOBOM MOMOIIH.

KommenTapuii

1) IIpoexr cratbn 10 KacaeTcsi yBeIOMJICHHS, KOTOPOE TOCYIapCTBO CyJa JOJDKHO
HaNpaBUTh APYroMy TrOCyJapcTBY, YTOOBI NPOWH(OPMHUPOBATH MOCIEAHEE O TOM, YTO OHO
HaMEpPEHO OCYLIECTBUTh YTOJIOBHYIO IODHUCIMKIMIO B OTHOIICHWHM OJHOTO U3 €ro
JOJDKHOCTHBIX JIHIL.

2) [TockonbKy IIMPOKO NPHU3HAHO, YTO HMMYHHUTET OT HHOCTPAaHHOHW YTOJIOBHOM
IOPUCAMKIMH TIPU3HAETCS 3a JOJDKHOCTHBIMH JIMIIAMH TOCYJapcTBa paau Onara 3TOTro
roCyZapcTBa, TO WMEHHO TOCYJapcTBO, a HE JOJDKHOCTHOE JIMIO JMOJDKHO pEIIaTh,
3aJedCTBOBAaTh JHM HMMMYHHTET WM OTKa3aTbCs OT HEro, M HWMEHHO TOCYyIapCTBO
JOJDKHOCTHOTO JIMIA JIOJDKHO TaKKe peIlaTh, KaK M KaKMMH CpEJICTBaMH JIeHCTBOBATH,
4T00BI TPEOOBATH COOIIOICHNST IMMYHHUTETa OTHOTO M3 CBOMX JOJDKHOCTHBIX Jinil. OHaKo
JUISL TOTO, YTOOBI OHO MOTJIO OCYIIECTBIISITh 3TH HOJHOMOYHS, eMy HE0OXOIMUMO 3HATh, YTO
BJIACTH JPYTOTO TOCYIapCTBa HAMEPEHB! OCYLIECTBUTH CBOIO YTOJOBHYIO IOPHCIHUKIIMIO B
OTHOIIEHUH OJHOTO U3 €r0 JODKHOCTHBIX JIUI.

3) Komucens ycraHoBHIiIa, 9TO MEXIyHAPOAHBIE JIOTOBOPHI, NMPENyCMaTPUBAIOLINE TY
W WHYyI0 (GOpMy HMMMYHHTETA JOJDKHOCTHBIX JIMI[ TOCYAapcTBa OT HHOCTPaHHOW
YTOJIOBHOHM IOPUCIUKIIMN, HE COJAECPXKAT KaKUX-TMOO HOPM, HaJlaraloliiX Ha rocyJapcTBO
cyla 00s3aTeNbCTBO YBEIOMIIATh TOCY/IaPCTBO JIOJDKHOCTHOTO JIMIA O CBOEM HaMEpeHHH
OCYIIECTBUTH YTOJIOBHYIO FOPHCIAMKIMIO B OTHOLIEHWH S3TOTrO JOJDKHOCTHOTO JIMIA, 32
€IMHCTBEHHBIM MWCKIIOYEHHWEM cTaTbl 42 BeHCKOMl KOHBEHIIMM O KOHCYJIBCKHX
cHomeHmsx' %4, Kpome toro, Komwmccuss npuHsia Bo BHHMaHue, 4to KOHBEHIHS
Opranuzanny O6bemHeHHBIX Haluii o IOpUCINKIIMOHHBIX HIMMYHHTETAX TOCYIapCTB U X
COOCTBEHHOCTH I10/Ipa3yMeBaeT HEOOXOANMOCTh YBEIOMIIEHHS O HAMEPEHHHU OCYIIECTBUTh
IOPUCIUKIMIO TOCYJapcTBa CyJa B OTHOIIEHUH APYroro rocyAapcTBa M C ITOH LENBIO
peryaupyer B cratbe 22 KOHBEHINH CIIOCOOBI, C TOMOIIBIO KOTOPBIX JIOJDKHO MTPOMCXOANTD
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Crarbs 42 KonBeHuuu copmynupoBaHa cieayoomum obpasom: «B ciayuae apecra niu
MIPEABAPUTEIHFHOTO 3aKIFOYCHUS KaKOTO-TI00 pabOTHHKA KOHCYIBCKOTO TIEPCOHANA MITH BO30YKICHHS
MIPOTHB HETO YTOJIOBHOTO Jiela TOCYAaPCTBO MPEOBIBAHUS HE3aMETUTEIFHO YBEIOMIISET 00 3TOM
IJ1aBy KOHCYJBCKOTO YUpEkKAeHHs. Ecim mocnenHuii cam moBepraeTcsi TaKHM Mepam, TOCyaapcTBO
npeObIBaHMs YBEIOMIISET 00 3TOM IPEACTaBIsIeMOe TOCYAapCTBO Yepe3 TUIIIOMATHYECKIE KaHaJIbD».
BeHnckas KOHBCHIHA O TUIIJIOMATHYCCKHUX CHOIIICHUAX, Benckas KOHBCHIHUA O MPEACTABUTEILCTBE
FOCy)IapCTB B UX OTHOLICHUAX C Me)KZlyHapO}lelMl/I OpraHusalusAMu yHMBepcaanoro Xapakrepa u
KoHBeHIHS 0 criennaIbHBIX MUCCHSX HE COAEPIKAT MOMOOHBIX TTOJIOKEHHUM.
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«BpYYEHHE HOKYMEHTOB O CyIeOHOM pa3OmpaTenbCTBE CyNEOHBIM NMPHUKA30M WIN APYTUM
JOKYMEHTOM O BO30YXICHUH pa30npaTeIbCcTBa MPOTHB FOCYJapCTBa». XOTS 3TO MOJI0KEHHE
Kacaercs MOJAENH, OTIMYHOM OT MOIEIM HMMMYHHUTETa OT HHOCTPAaHHOW YTOJIOBHOM
IOPUCIUKITNH, BpydeHHE TOKYMEHTOB O Cy/IeOHOM pa3OMpaTeNnbCTBE, OECCIIOPHO, SBISIETCS
HEOOXOAWMBIM YCIOBHEM sl TOTO, YTOOBI TOCYJapCTBO MOTJIO 33/eHiCTBOBAaTH CBOH
nMMyHNTET. COOTBETCTBEHHO, IAHHOE IIOJIOKEHHE MOXKET OBITh NPHHATO BO BHUMAaHHE
mutatis mutandis aus menei Hacrosmero mpoekra cratbu. C yderom storo Kommccus
pelInia BKIFOYNTH YBEIOMIIEHHE B YHCIIO IPOLIECCYaTbHBIX TapPaHTHI, N37I0)KEHHBIX B 9aCTH
YETBEPTOM IPOEKTOB CTaTEM.

4) YBegoMIteHHUE SBIIACTCS OTHIM M3 OCHOBHBIX TPEOOBAHMUI IS TapaHTHH TOTO, YTOOBI
rOCYAapCTBO JOJKHOCTHOT'O JIUIIA MOTJIO IOCTOBEPHO 3HATh O HAMEPEHHHU IrOCYAapCTBa Cyia
OCYIIECTBUTH CBOIO YTOJOBHYIO FOPUCAUKIMIO B OTHOIICHUH OJJHOTO U3 €r0 JAOJKHOCTHBIX
JUI H, CJEJO0BATENbHO, HMETh BO3MOXHOCTh MPHUHSITH PEIICHHE O 3a/eiiCTBOBAaHHU
HMMYHHTETa MM OTKa3e OT Hero. B TO ke Bpems yBeJOMIICHHE CIIOCOOCTBYeT Hadamy
JManora MeXay TOCyJapCTBOM CyAa W TOCYAapCTBOM JOJDKHOCTHOTO JIMIA W, TaKUM
00pa3oM, CTaHOBHTCS HE MCHEe BaKHBIM TpeOOBaHHEM ISl OOCCIICUCHUS HaIJIeXKAIIeTo
OTIpeIeTICHUS] U IPUMEHECHHUS] IMMYHHUTETA TOJDKHOCTHBIX JIUI] TOCY1apPCTBA OT HHOCTPAHHOM
yronoBHO# ropucaukiuu. [Tostomy Komuccusi paciieHHBaeT yBeIOMIICHHE KaK OJHY W3
MPOLIECCYaNbHBIX FAPAHTHIA, ONPEICICHHBIX B YACTH YETBEPTOH NPOEKTOB cTaTeil. [ToHsaTHs
«YyBEIOMIICHHE» M «IPOBEJCHUEC KOHCYJIbTAlUN» HENb3s CMEIINBATh, MOCKOJIBKY
KOHCYJIbTAI[MM MPOBOASATCS Ha Oojiee MO3AHEM JTalle W SBJISIOTCS MPEIMETOM IPOEKTa
ctatbu 17, KOTOPBIi JOMKEH ObITh PACCMOTPEH PeTaKIIMOHHBIM KOMHTETOM.

5) HpOGKT cratbu 10 cocrout u3 TPCX IIYHKTOB, IMOCBAIICHHBIX COOTBCTCTBCHHO
CpOKaM, B KOTOPBIC JOJIZKHO OBITH OCYHICCTBJICHO YBEAOMIICHUEC, COACPIKAaHUTIO YBCAOMIICHUA
" CpEACTBAM, KOTOPBIC MOTYT OBITh UCIIOJIH30BaHbI rocyapCTBOM Cyaa Uil OCYHICCTBICHUSA
YBCAOMIJICHUA.

6) B mynkte | roBopHTCS O CpOKax, B KOTOpPBIE JOJDKHO OBITh NPOM3BEICHO
yBenomieHue. [IpuHuMast BO BHUMaHHE IIeIb YBEIOMIJICHHS, OHO JIOJDKHO OBITH CIETIaHO Ha
paHHEH cTajnH, TOCKOJBKY TOJIBKO B 3TOM CiIydae OHO JacT MakCHMalbHbBIM 3¢ddexT.
OnmHako Hemb3s HE YYHTHIBaTh, YTO YBEJOMJICHHE MOXKET HMETh HeXKelaTelbHbIe
TIOCIJIEICTBHS ISl OCYIIECTBIICHHUS TOCYJapPCTBOM CyJa YTOJIOBHOM IOPUCANKIINH, OCOOEHHO
KOTZIa 3TOT IPOIECC HaXOJUTCS Ha CaMbIX paHHMX 3Tamnax. [losTomMy OBUIO TPH3HAHO
HEOOXOANMBIM yCTaHOBHTh PABHOBECHE MEXKIY OOS3aHHOCTBIO YBEIOMIIATH T'OCYAapCTBO
JOJDKHOCTHOTO JIMIIa ¥ TIPaBOM TOCYZApcTBa CyZa MMETh BO3MOXHOCTh OCYIIECTBIISITH B
paMKax yroJOBHOH IOPHCAMKIHMH AEATEIBHOCTb, KOTOPAasi MOXKET 3aTparnBaTh MHOXKECTBO
CcyObeKkTOB M (DaKTOB ¥ IPOBEJCHHE KOTOPOW He O0O0s3aTeNbHO MOJDKHO 3aTparuBaTh
JOJDKHOCTHOE JIMIIO APYroro rocyaapcrBa. Jlis pemieHus 3Toi mpoOieMbl B KadecTBe
KJIFOYEBBIX MOMEHTOB JUIS OCYIIECTBIICHUS YBEIOMIICHHS OBUTH OINPEEIICHBI CIIETyOIHe:
a) BO30yX/ICHHE YTOJIOBHOTO IPON3BOJICTBA 1 b) IPUHATHE NPHHYAUTEIBHBIX MEP, KOTOPBIE
MOTYT 3aTPOHYTh JOJDKHOCTHOE JIMIIO JIPYyTOr0 TOCYapcTBa. YBEIOMIIEHHE J0JDKHO OBITh
OCYIIECTBIICHO 10 HACTYIICHHUS JTI000T0 U3 3THX ABYX 00CTOATENBCTB. Takum 00pa3zom, 3ToT
IMyHKT 1 OBUI IPUBE/ICH B COOTBETCTBHE C MOJIIYHKTaMH a) 1 b) myHKTa 2 mpoekTa ctaTbu 9
TaKkuM 00pa3oM, YTOOBI CPOKH YBEIOMIICHHUS TOCY1apCTBa JOIDKHOCTHOTO JIMIA COBIAAAIIN
C 0COOBIMH CJIydasiMHM, B KOTOPBIX KOMIETEHTHBIE OpTaHbl IOCYZapcTBa CyJa MOJDKHBI
paccMOTpeTh BOIPOC 00 MMMYHHUTETE, €CIIH OHH elle He cienany 3toro. [loaTomy TepMUHBI
«BO30Y’K/I€HHE YTOJIOBHOTO IPOW3BOJCTBA» M «IIPUHYAMTEIbHbIE MEPBI, KOTOPhIE MOTYT
3aTPOHYTh JOJDKHOCTHOE JIMIO APYIOro TOCYyAapCcTBay ClEAyeT MOHUMATh B CMBICIE,
KOTOPBIH y>K€ OIUCAaH B KOMMEHTApUU K MPOEKTY CTaThu 9.

7 TepMUH «JOMKHOCTHOE JIUIO JIPYyroro rocyJapcTBa» HUCHOIb3YETCS B HACTOSLIEM
IIPOEKTE CTAaTbHM KaK SKBHBAJIEHT TEPMHUHA «IOJKHOCTHOE JHILO FOCYAapCTBa» U MOITOMY
JIOJDKEH MOHMMAThCSl B COOTBETCTBHUH C ONIPEETICHUEM, COACPKAIIMMCS B ITyHKTE a) IIPOeKTa
crarbu 2, mpunsatoro Kommuccuedl B mpeaBapurenbHoM mnopsjake. Kak ormedaercs B
KOMMEHTapUU K YKa3aHHOMY HpPOEKTY CTaTbU, UCIOJIB30BaHHE TEPMHHA «IOJDKHOCTHOE
JIMIO FOCYAApCTBa» HE 3aTparuBacT BPEeMEHHOH cdepbl 0XBaTa HIMMYHHUTETa, HA KOTOPYIO
PpacIpocTpaHsIoTCsl KOHKPETHbIE ITPaBUila, TPUMEHNMbIE K MMMYHHUTETY ratione personae u
NMMYHHUTETY ratione materiae. JJaHHBI# KOMMEHTapuil B paBHOIM CTENEHH OTHOCHTCS M K
HACTOSILEMY IIPOEKTY CTaTbH, U, COOTBETCTBEHHO, KATETOPUS «AOJKHOCTHOE L0 JPYTOro
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TOCyZAapcTBa» AOJDKHA BKIIOYATh B ce0s M000€ TOHKHOCTHOE JIMIO JPYToro roCyapcTBa,
KOTOPO€ MOXET IOJIb30BATHCSI MMMYHHTETOM B COOTBETCTBUH C IIOJIOKEHUSIMHU YacTH
BTOPOW M YaCTH TPETheH MPOEKTOB cTaTeid. TakuM 00pa3oM, TEPMHUH «IOHKHOCTHOE JIUIO
JPYTOro TOCYIAapCcTBa» MOXKET OTHOCHTBHCS KaK K JCHCTBYIOUIEMY MOJDKHOCTHOMY JIHILY,
HaxoJsIIeMycs Ha CIy>kK0e B TOT MOMEHT, KOTJa TOCyJapcTBO Cyla HaMmepeBaeTcs
OCYIIECTBUTH CBOIO YTOJIOBHYIO FOPHCIANKINIO, TAK U K OBIBIIEMY OJDKHOCTHOMY JIUILY ITPH
YCIIOBUH, YTO 002 OHH MOT'YT MOJIb30BAaThCSI IMMYHHTETOM B TOH HIIH MHOH (hopme.

8) Bropoe mnpemnokeHne myHKTa | agpecoBaHO TOCYapCTBaM, HCXOIS W3 TOTO
HNOHUMAHUS, YTO B HEKOTOPBIX HALMOHAIBHBIX IIPABOBBIX CHCTEMax MOTYT OTCYTCTBOBATh
[POLEAYPHI, MO3BOJBIIONING MOAACP)KUBATE CBS3b MEKAY HCIOIHUTEIBHBIMH OpTaHaMH,
CYIObsIMH WM TMPOKYypatypoit!®>. B 3Tom ciyuae BbIMOJHEHHE O053aTENbCTBA IO
YBEAOMIICHHIO TOCYAapCTBa [OJDKHOCTHOTO JIMI@ O BO30Y)KACHHH YTOJOBHOTO
OPOHM3BOACTBA WM O MNPHHATHU NPUHYAUTEIBHBIX MEP B OTHOLICHWHM OJHOTO H3 €ro
JOJDKHOCTHBIX JIMI{ MOJKET OBITh CYIIIECTBEHHO 3aTPyJHEHO, OCOOCHHO SCITH YIUTHIBATH, YTO
Ha OPAaKTHKE B 3HAYUTENHHOM UHCIIE CIIydacB COOOIICHHS, Kacaroluecs Bompoca 00
UMMYHHUTETE JOJDKHOCTHOTO JIHI[@ OPYroro TOCYAapCcTBa OT HHOCTPAHHOM yTONIOBHON
FOPHCAUKLINY, HAMpPABISIOTCS [0 TUIUIOMAaTHYeCKHM KaHamam. Ilostomy Komuccus
nocuuTana HeoGXOAUMBIM 0OPAaTHTh BHUMAHHE rOCYJapCTB Ha JaHHYIO MPOOJIeMY, BKIIOUHB
B OYHKT | 3TO 3aKIIOYMTENBHOE MpemiokeHne. TeM He MeHee, IPUHUMAs. BO BHHUMAHHE
TaKXKe pasHOOOpa3de HAUMOHAIBHBIX MPABOBBIX CHCTEM M NPABOBOM MPAKTHKH, OBLIO
PEIICHO HCIIONIB30BaTh HEMPEIIUCHIBAIOILYI0 (POPMYJIUPOBKY, KOTOpas IO3BOJISIET
rOCYyIapCTBaM OLCHUTh, CYHIECTBYIOT JIM BBILICYHOMSHYTBIE MPOLEAYPHl B HX
COOTBETCTBYIOLINX PABOBBIX CHCTEMAX, H, B CIIydae HEOOXOJUMOCTH, IIPUHSATH PELICHHE 00
uX BBeICHHU. JJIst 3TOM 1IeH MCIIOIB30BaH IJIAr0Jl «PacCMaTpPHBAIOTY.

9) B nmyHKTE 2 TOBOpHTCS O COZlEpKAaHUM yBeJOMJICHH. [IpHHNMas BO BHUMaHHUE LIENb
YBEIIOMJICHHSI, €TO COJCP)KaHWE MOXKET BapbUPOBATHCS B 3aBHCHMOCTH OT KOHKPETHOTO
CiTy4asi, HO OHO JIOJDKHO BKJIIOUYaTh B ceOsl JOCTATOYHYIO MH(OPMANHUIO, IS TOTO YTOOBI
TOCYAapCTBO JOJDKHOCTHOTO JIMIIA MOTJIO IPUHSTH PELICHHUE O 331 CTBOBAHUN HIMMYHHUTETA
WJIN OTKa3¢ OT UMMYHHTETA, KOTOPBIM MOJKET ITOJIb30BATHCS OJJHO U3 €T0 JOKHOCTHBIX JIHII.
Xots Komuccns o6cy»xnana, BKIIOYATh JIM 3TOT MYHKT B TEKCT MPOSKTA CTaThH, B KOHEYHOM
UTOTE OHA pEelINiia COXPAHUTD €TI0, MOCKOJIBbKY OH IOJIC3CH ISl 00eCIeYeHUsT TOT0, YTOOBI
TOCYAapCcTBO CyJa TPEJOCTaBIAIO TOCYAapCTBY JOJDKHOCTHOTO JIMIA MHHHMYM
cooTBeTcTBYIOImEH uWHpopManuu. TeM He MeHee MNpeNoyIarasock TaKXKe OCTaBUTh
TOCYAapcTBY cyla CBOOOAY yCMOTpPEHHMs, MOCKOJBbKY B IPABOBBIX CHCTEMax M IPaBOBON
MIPAaKTHKE Pa3INYHBIX TOCYAApCTB MOXET II0-PasHOMY PpETyJIHPOBATHCS BO3MOKHOCTH
PacKpBITHS ONPEIEIICHHBIX 3JIEMEHTOB HH(OPMAIINH, KOTOPasi B HEKOTOPBIX CIydasX MOXKET
OBITH JIOCTYITHA TOJBKO NPOKYypopy Wi cynbsiM. COOTBETCTBEHHO, B MyHKTE 2 Obuia
TIPEATIPUHSITA MOTBITKA 00ECTICUNTh paBHOBECHE MEXK/Ty IPU3HAHUEM 3a TOCY1apCTBOM CyAa
JOCTaTOYHON CBOOOJIBI YCMOTPEHUS NIPH OCYIIECTBICHUH CBOEH YTOJIOBHON IOPUCINKINY 1
HEOOXOAMMOCTBIO TIPEOCTABJICHUS TOCYIapCTBY MOJDKHOCTHOTO JIMIA JOCTaTOYHOTO
o0bema HH(pOPMAIH. DTO CBSA3aHO C HCIOIB30BaHUEM 000pOTa «CPEH ITPOUET0», KOTOPBINA
MIPEALIECTBYET IEPEUUCICHNAIO JJIEMEHTOB HMH(OPMAIMH, KOTOpBIE JOJDKHBI OBITH
BKJIFOUCHBI — B JTIOOOM Clydae — B yBEJOMJICHHE, YIIOMAHYTOE B IIpoekTe crathu 10.

10) HMudopmamms, koropas 00s3aTeNbHO JOJDKHA OBITH BKIIOUEHA B YBEJIOMIICHHE,
JIETIUTCSI Ha TPU KAaTETOPHH: a) JMYHBIE JaHHBIC JOJDKHOCTHOTO JIMNA; b) OCHOBaHWS Ui
OCYILECTBIICHHUSI YTOJIOBHOW FOPHCAMKLMK; M C) OpraH, KOMIIETEHTHBIH OCYIIECTBISTH
IOPUCAUKIMIO. JIN4HBIE NaHHBIE IOKHOCTHOTO JHIA SIBISIOTCS OJHHUM H3 OCHOBHBIX
JIEMEHTOB JJIsI TOTO, 4YTOOBI TOCYIApCTBO JOJDKHOCTHOTO JIMI@ MOIJIO OLCHUTb,
JEUCTBUTENBHO JH JAaHHOE JIMLO SIBJIAETCS OJHUM M3 €r0 JOJDKHOCTHBIX JIML, U HPUHATH
peleHye o 3aAeCTBOBAHUN UMMYHHUTETa UM OTKa3e OT Hero. UTo kacaeTcsi NpeIMeTHO
nH}opmanny, KOTopas JODKHA OBITH COOOIIEHAa roCyJapcTBY JOJDKHOCTHOTO JIMIA, TO
Komuccenst mocunraa HEOCTATOUHBIM OTPAaHHYHUThL €€ «JIESTHUAMH IO0JDKHOCTHOTO JIMIA,
KOTOpBbIE MOTYT MOANAAATh II0J JICHCTBHE YTOJIOBHOW IOpHUCAMKIMKY. [loaTomy ObuI
HCTONb30BaH TEPMUH «OCHOBAHHUS JUI OCYLIECTBICHUS YTOJOBHOM IOPUCAUKIIUNY, KOTOPBII
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CM. aHanu3 310 npoOIeMbl, COIEPIKAIUICS B CEIbMOM JIOKJIaae 00 MMMYHHTETE JOJDKHOCTHBIX JIUILL
rocyJapcTBa OT HHOCTPaHHO yronoBHO# opucaukuui (A/CN.4/729), nm. 121-126.

291


http://undocs.org/ru/A/CN.4/729

A/77/10

292

B CIITy CBOEH OoJtee 001eit popMyIMPOBKY MO3BOJISIET BKIIOYNTD B YBEAOMIICHUE HE TOJIBKO
(haKTHIECKHE HIIEMEHTBHI, KacaloIInecs ITOBEICHNS TOPKHOCTHOTO JIMIA, HO ¥ HH()OpMALIHIO
0 3aKOHOJATENbCTBE TOCYyAapcTBa Cyla, Ha KOTOPOM OyIEeT OCHOBAHO OCYIIECTBICHHE
topucaukiy. Hakonen, Kommcens mocumrana renecooOpa3HbIM BKIIOUHTH B IEPEUCHD
OCHOBHBIX CBEJICHHH MH(OPMAINIO, KACAIONIYIOCS OpraHa, KOMIETEHTHOTO OCYIIECTBISTh
IOPHCAUKIMIO B KOHKPETHOM CIydac, yMOMSHYTOM B YBEIOMICHHH. DTO ONpaBIaHO
BO3MOXKHOH 3aMHTEPECOBAHHOCTHIO T'OCYIAPCTBA JOJDKHOCTHOTO JHMIA B OMPEACICHUN
OpPraHOB, OTBETCTBEHHBIX 32 BEIHECEHHE PEIICHHUS O BO30Y)KACHHH YTrOJIOBHOTO JI€JIa WK O
NPUHATAN [PUHYAWTEIBHBIX MEp, ISl TOro 4YToOBl, B CIydac HEOOXOJUMOCTH,
MOJ/ICPKUBATh C HUIMH CBSI3b U MIPEACTABIATH TAKUE 3asBICHUA 00 IMMYHHUTETE, KOTOpPBIE
OHO COYTET HYXHbIMU. [IprHIMas BO BHUMAHUE, YTO B KJKAOH U3 HAI[MOHATIBHBIX IIPABOBBIX
CHCTEM OpTraHbl, KOMIIETCHTHBIE OCYLIECTBISTH TAaKOTO poja ACHCTBUS M pPacCcMaTpUBATh
BOmpoc 00 WMMYHHTETE, MOTYT pas3IH4aThCi, HCIOJNB3YyeTCS OOmMH TEPpMHH
«KOMTIETEHTHBIN OpraH», KOTOPHIA MOXET BKIIOYaTh B ce0s Kak Cylei, MpoKypopoB,
MOJIMINIO, TaK M JIPyrHe aAMUHHUCTPATUBHBIE OPTaHbl TOCyAapcTBa cyna. Vcmoms3oBaHue
TEpPMHUHA «KOMIETEHTHBI OpraH» B COUHCTBEHHOM 4YHCIIE OOBACHAETCA TEM, YTO TaKOH
opras yxe OyzeT onpeseneH B eie, K KOTOPOMY OTHOCHTCS YBEAOMIICHHE, OJTHAKO 3TO HE
HCKJIIOYACT HAJICNICHNSI COOTBETCTBYIONIEH KOMIIETEHIINEH HECKOJIBKMX OPTaHOB.

11) B myHkre 3 TOBOpPHTCS O CpEICTBaX CBSI3H, KOTOPBIE MOTYT HCIIOJIb30BaThCS
TOCYAApCTBOM CyJa JUIs OCYIIECTBICHUS YBEAOMIICHHUS TOCYAapCTBY AOJKHOCTHOTO JIMIIA.
OTOT BOIPOC HE paccMaTpUBAcTC HH B OJHOM U3 MEXIYHApOIHBIX OTOBOPOB,
PETYIHPYIOINX Ty WM HHYI0 (OPMY HIMMYHHTETA FOCYJapCTBEHHBIX JOJDKHOCTHBIX JIUI[ OT
yronoBHOH ropucaukuuu. Tem He MeHee B KomBeHmmn Opranmszanunu OObeTUHEHHBIX
Hannit o ropHcIMKINOHHBIX IMMYHHTETAaX TOCYJapCTB M UX COOCTBEHHOCTH OIIPEAEICHBI
CHOCO0bI Bpy4eHHs JOKYMEHTOB O Cy/[eOHOM pazOMpaTenbCTBE CyAeOHBIM IPHKA30M HIIN
JIPYTHM JOKYMEHTOM O BO30Y)KICHHH pa30MpaTenbcTBa MPOTUB TOCYAAPCTBa, KOTOPOE,
COTJIACHO ITyHKTY | cTaTbu 22, «OCYIIECTBIIETCS: @) B COOTBETCTBHH C JIF000H MPUMEHUMON
MEXIyHapOIHOW KOHBEHIMEH, HaxoIdmiedics B cwie Uil TocyJapcTBa Cyda H
COOTBETCTBYIOIIETO TOCYIAapcTBa; WIM b) B COOTBETCTBHM C JIIOOBIM CIIEIHATbHBIM
COTJIAICHWEM O BPYYEHHHM JIOKyMEHTOB MEXAY WCTIOM H COOTBETCTBYIOLINM
TOCYAapCTBOM, €CJIM 3TO HE MCKIIFOYAaeTCsl 3aKOHOM I'OCYAapcTBa Cy/ia; WU C) B OTCYTCTBHE
TaKOW KOHBEHIMH WM CHENHAJbHOTO COIVIAIICHMSA: 1) IIyTeM HampaBIeHHs IO
JUIUIOMAaTHYECKUM KaHajlaM MHHHCTEPCTBY HWHOCTPAaHHBIX JEJ1 COOTBETCTBYIOILIETO
rOCylapcTBa; WM ii) IOOBIM JAPYTHM CIIOCOOOM, IPH3HABAEMBIM COOTBETCTBYIOIIHM
TOCYAapCTBOM, €CIIH 3TO HE HCKIIIOYAETCS 32aKOHOM TOCYyIapCTBa CyAa».

12)  Kommccust mocymrana meiaecooOpa3HBIM yKa3aTh B HACTOSIIEM IPOEKTE CTAaThU
CpEICTBA CBSI3U, KOTOPHIE MOTYT OBITh MCIIOJIE30BAaHBI TOCYTAPCTBOM CY/a LTS HATIPABICHHS
yBepomiieHUs. C 3TOH HeNpi0 B IyHKTE 3 ONpeAeieHa MOJeNb, BKIIOYArOmas B cels
«IUIIIOMaTHYECKUE KaHAIB» H «IIOOBIe JIPyrHe CpelIcTBa CBS3W, NpUEMIIEMBIC IS
3aWHTEPECOBAHHBIX TOCYIAPCTB C ATOH LENBIOY.

13) B caywasx, korma BO3HHKAaeT BONPOC 00 WMMMYHHTETE JOJDKHOCTHBIX JIHII
rOCyIapCTBa OT HHOCTPAHHOH YTOJIOBHOH FOPUCIUKITNH YaIlle BCErO HCIOIB3YETCs CBA3b IO
JUIIOMATHYECKUM KaHalaM. JTO BO MHOTOM OOBSICHSETCS TE€M, YTO BOIIPOC NMPHMEHEHUS
WA HETIPUMEHEHHUSI IMMYHHTETa OT HHOCTPAHHOW YTOJIOBHON FOPUCIUKITUH B OTHOIICHHUH
KOHKPETHOI'0 JOJDKHOCTHOTO JIMIa JPYTroro rocyaapcTBa, SIBISACH JENMKATHOW TeMOIl,
MIPEJCTaBIIET CO0ON Ciay4yald «O(QHIHMAIBHBIX Je» U MOITOMY IMOIIANacT MOJ NCHCTBUE
myHkTa 2 crathyl 41 BeHCKOW KOHBEHIMU O JUIDIOMATHYSCKUX cHomeHusx'%®. [lo stoi
MPUYHHE «TUILIOMATHYCCKIE KaHAIBDy OBLTH MMOCTaBJICHBI HA MEPBOE MECTO, C TEM YTOOBI
ITOTYEPKHYTh UX OOJBIINIA BeC HAa MPAKTHUKE. BhIpaeHNe «I10 TUITOMATHYECKAM KaHaTaM»
BOCIIPOU3BOAUT (POPMYIUPOBKY, COACPIKAIIYIOCS B MOAINYHKTE C) i) MyHKTa 1 cratbu 22
Koneennmn Opranmanun OObequHEHHBIX Hanmii 0 IOPUCIMKIHMOHHBIX WMMYHHUTETaX
TOCYJIapCTB M MX COOCTBEHHOCTH, KOTOpas paHee HCIONb30Ballach KoMuccueld B mpoeKTe

1056

CoracHoO yKa3aHHOU cTaThe, «Bce O(HIHaNbHbIC Ielia C TOCYapCTBOM IPeObIBaHNsI, BBEPCHHBIE
IPEACTaBUTENBCTBY AaKKPEAUTYIOLIMM IOCYIapCTBOM, BEIYTCS ¢ MUHUCTEPCTBOM HHOCTPAHHBIX /A€
rocyaapcTBa IpeObIBaHUS UM Yepe3 3TO MUHHCTEPCTBO, TMO0 C IPYTMM MUHHCTEPCTBOM,

B OTHOLIEHUH KOTOPOIO UMEETCs JOTOBOPEHHOCTD, WU YepPe3 3TO JPYroe MUHUCTEPCTBOY.
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crareil 0 MPenyNpPeKICHUN MPECTYIVICHUI MPOTHB YSIOBEYHOCTH M HaKa3aHUM 3a HuX'%Y,
IMockonbKy 3TOT TEPMUH HE SIBISIETCS WACHTUYHBIM BO BCeX O(MHUIMAIBHBIX BEPCHIX
KoHBeHLIMH, TO B HACTOSILEM IMPOEKTE CTaTbU B KAXKIOW SI3bIKOBOM BEPCHUM COXPaHEHBI
UCIIOJIb3yeMbIe B Hell OpUTMHATIbHBIC TEPMUHBI.

14)  bBputo Taxke NPUHATO BO BHUMAHWE, YTO [UIA HAINPaBICHHUS YBEIOMIICHUI,
KacaroluXcsd MMMYHHTETa, TOCYJapcTBa MOTYT, IOMHMO «IWIUIOMAaTHIECKUX KaHAJIOBY,
HCTIONB30BATh APYTUE CPEICTBA CBA3M, HEKOTOPHIE M3 KOTOPBIX YIOMSHYTHI B CTaTbe 22
KonBennnn Opranmsanun OO0beauHeHHBIX Hamuii 0 FOPUCAMKIMOHHBIX HWMMYyHHTETax
TOCYJIapCTB U UX COOCTBEHHOCTH. DTUM OOYCIIOBIICHO BKIIFOYCHHE B ITYHKT 3 (hpasbl «ITI00bIe
JpYTHE CPEACTBA CBSA3H, IPHEMIIEMBIE JUI 3aMHTEPECOBAHHBIX TOCYJAPCTB C ATON LEIBION.
Takum oOpa3oMm ompenenseTcs albTEPHATHBA, PEIICHHE 00 HCIIONB30BAHUM KOTOPOU
JOJDKHO MPUHUMATHCS 3aNHTEPECOBAHHBIMHU IFOCYAPCTBAMH B KaXX/IOM KOHKPETHOM CITydae
1 KOTOpas MOXKET OBITh OTpa)keHa JIN0O B MEXIyHAPOIHBIX JOTOBOpPaxX OOIMIETo Xapakrepa,
b0 B JAPYTHMX COTJANICHHAX, KOTOPBIE MOTYT 3aKIIOYaTbCsl 3aMHTEPECOBAHHBIMU
rocygapctBaMu. [IOCKONBKY MOpPSIIOK CHOIIGHWH MEXAy TOCYZApcTBAMHU MOXKET
peryaupoBaThCsl B JOKYMEHTax, KacalolIMXCs BEChbMa IIMPOKOTO Kpyra BOIIPOCOB,
BBIPa)KEHHUE «C 3TOH IETTbI0» OBIIO BKIFOUCHO, C TEM YTOOBI ITOJYEPKHYTh, YTO PEYb B TF000M
cllyyae JOJDKHA MATH 00 aKTyalbHBIX COTJIAIICHHSX, TPUMEHUMBIX B TEX CIydasx, KOT/a
BO3HHMKACT BOMPOC 00 MMMYHHTETE NOJDKHOCTHBIX JIMI[ TOCYAapcTBa OT HWHOCTPaHHOW
YTOJIOBHOH opucIuKImy. OTHAKO 3TO HE 03HAYAET, YTO TAKWUE COTTIALICHUS JTOJDKHBI OBITH
MIOCBSIIICHBl KOHKPETHO MMMYHHTETY HJIM YETKO PETYJIHPOBATH BONPOC YBEAOMIICHHSA 00
nmMmyHHnTeTe. Hakonern, ciexyer oOpaTuTh BHUMAaHUE Ha TO, YTO BBIPAYKEHUE IIPUEMIIEMBIE
JUISL 3aMHTEPECOBAHHBIX TOCYIAPCTB» OTHOCHTCS K TPEOOBAHMIO, COTIIACHO KOTOPOMY 3TH
JpYTHE CPECTBA CBSA3M JOJDKHBI OBITH MPUEMIIEMBI Kak Ul TOCYIapcTBa Cyna, Tak U Ul
TOCYZAapcTBa JOJDKHOCTHOTO JIMIIA.

15) Tlocnemnee mpeayoxXeHUE MyHKTa 3 MpeaycMaTpHUBacT, YTO IPyTHE CPEACTBA CBA3H,
IIpUeMIIEMBIE JJIsI 3aMHTEPECOBAHHBIX TOCYAAPCTB «C 3TOH IETBIO», «MOTYT BKIFOYATh B ce0s
CPeACTBa, MPEAYCMOTPEHHBIE TNPUMEHHMBIMH  JIOTOBOPAMH O  MEXIyHAapOAHOM
COTPYIHHYECTBE M B3aMMHOW IpaBOBOW momomuiw». Mcrmonp3oBaHWe 3THX CPEACTB CBA3H
BBI3BAJIO HHTEHCHBHBIE JI0ATHI, B X0/I€ KOTOPBIX MOJAHNMAINCH TAKHE BOIPOCHI, KaK caMo
TIOHSTHE «JIOTOBOPBI O MEXIYHAPOAHOM COTPYAHNUYECTBE M B3aMHOH ITPaBOBOI OMOIINY,
TOT (haKT, YTO TaKHe JOTOBOPHI HE MOCBSIIEHBI PEryJTUPOBAHHUIO BOIpOca 00 MMMYHHUTETE,
WIN TO 00CTOSATENHCTBO, YTO, YUUTHIBAsE TUII TOCYIAAPCTBEHHBIX OPraHOB, KOTOPBIE MOTYT
HalpaBJATh U MOJY4aTh YBEIOMIICHUS B COOTBETCTBUH C TAKMMH JIOTOBOPAMHM, 3TO MOXET
UCKJIIOYNTH M3 IIPOIIEcca YBEAOMIICHNUS, YIIOMSIHYTOTO B IpoeKTe craTtbu 10, MEUHICTEpCTBA
WHOCTPAHHBIX JIeJ M IpyTHe OPTaHbl, OTBEYAOIIHE 38 MEK/TyHAPOIHbIE OTHOIIEHHS. TeM He
MeHee KoMucens permmina COXpaHuTh CChIIIKY Ha 3TH CPEACTBA CBSI3H MEXYy rOCyAapcTBaMU
IpU TOM MNOHMMAaHHWHW, YTO OHM HMHOT/A HCIOJNB3YIOTCS TOCYNapCTBaMH M MOTYT OBITH
TI0JIE3HBIMU HHCTPYMEHTaMHU IS 00JIerdeHns Ipoliecca yBeIOMIICHHSI.

16)  Jlns uenedl HACTOSIIIETO MPOEKTA CTAThU MOJ «IOTOBOPaMH O MEXyHApOJAHOM
COTPYJHHYECTBE U B3aMMHOW TMPABOBOW IMOMOIIW» MOHHUMAIOTCS JIOTOBOPBI, KOTOPBIE
3aKJIFOYCHBI C IENBI0 COJCUCTBUS COTPYIHMYECTBY M B3aUMHOWM MPAaBOBOI IMOMOIIU IO
YTOJIOBHBIM JIeJIaM MEX/y FOCYAapCTBAMU U KOTOPBIE MOTYT ObITh MHOTOCTOPOHHUMH HIIA
JBYCTOPOHHMMH. B crcke, He NPETEHAYIONIEM HAa HCYEPIBIBAIOIIUI Xapakrtep,
¢urypupyror EBporelickas KOHBEHIUS O B3aUMHOHN NPaBOBOW MOMOINU IO YTOJOBHBIM
naenam'%® u 7Ba JOMONHHUTENBHBIX MPOTOKONA K Heit'*’; EBpormeiickas KOHBEHIHS O
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TexcT mpoekra crareit, mpuHATHIH Komuccuelt, 1 conpoBonuTeIbHbIE KOMMEHTAPUU K HEMY
conepxarcst B Ouyuanshvix omuemax I'enepanvroii Accambneu, cemboecsam vemeepmas ceccus,
Jononnenue Ne 10 (A/74/10), nmr. 44 u 45.

EBpomnelickast KOHBEHIHS O B3aUMHOH ITPaBOBOH MOMOIIH MO yrosoBHBIM fenaM (CtpacOypr,

20 ampenst 1959 roma), United Nations, Treaty Series, vol. 472, No 6841, p. 185.
JlononauTenbHbINH npoTokoi k EBponeiickoll KOHBEHIIMK O B3aUMHOW IIPaBOBOM MOMOIIHU 1O
yronoBHbIM aenam (CtpacOypr, 17 mapta 1978 rona), ibid., vol. 1496, Ne 6841, p. 350; u BrOpoOii
JlomonHuTenbHbINA MpoTokoi k EBporneiickoll KOHBEHIIMK O B3aUMHOW IPaBOBOW IOMOILH 110
yronosubeM aenaM (CtpacOypr, 8 Hosiopst 2001 roma), ibid., vol. 2297, Ne 6841, p. 22.
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mepeade yrojgoBHOrO cymonpousBoacTa'’; Eppormeiickas KOHBEHIUs O Bbimaue'’! u
YeThIPEe TOMOJHUTEIBHBIX MPOTOKOA K Helt' %2, MekaMeprKaHCKast KOHBEHIIUS O B3aUMHOU
MOMOIIM B O00JAacTH YrOJIOBHOTO mpaBocyausi'?®®; MexamepuKkaHCKas KOHBEHIHUS O
Bbigaue!%; KoHBEHIHsI O B3aMMHO# MMOMOIIH B YTOJIOBHBIX JETaX MEK/Iy rOCy1apCTBAMH —
uynenamu EBporneiickoro coro3a!’; Pamounoe pemenune 2009/948/JHA Cosera ot 30 HOsIOpst
2009 roma O TpEOYNpeXAECHHH W YPETyTUPOBAHHMA KOH(DIMKTOB OCYIIECTBICHHUS
IOPUCAUKIMH B YTOJIOBHOM cynomnpoun3Boctse!%; KoHBeHIuss 0 cyneOHON MOMOIIH MO
YTOJIOBHBIM JleflaM MeXIy TrocylaapcTBaMu — wieHaMu CooOIIecTBa MOpTYranos3bIdHbIX
ctpan'®’; KoHBeHIMS O BblJade Mexay crpaHaMmu — wieHamu CooOlecTBa
MOPTYTaNosA3bIYHbIX cTpan'’®; MuUHCKas KOHBEHIMs O MPAaBOBOM MOMOIIA M MPAaBOBBIX
OTHOIICHHUSX MO TIPAXIAHCKUM, CEMEHHBIM M YTOJIOBHbIM nenam'’®; u KuminHeBckas
KOHBEHIIHS O IPaBOBOM MOMOIIH U NPABOBBIX OTHOMICHHAX IO IPAXKIAHCKAM, CEMEHHBIM U
yronoBHbIM jaenam ', Uro kacaeTcs [BYCTOPOHHHUX JOrOBOPOB, TO MX MHOTOYHCICHHOCTD
HE TI03BOJISET BKIIFOYHTH COOTBETCTBYIOIIMI IEPEYCHD B HACTOSAIINH KOMMEHTapHi, OTHAKO
MOKHO COCIIAThCA XOTS OBl HA CYIIECTBOBAHHE THIIOBBHIX JIOTOBOPOB, KOTOpBIC OBLIN
pa3paboTaHbl B paMKaX Pa3IMYHbIX MEKIYHAPOAHBIX OPraHU3AlNil U KOTOPBIE COCTABILIOT
OCHOBY 3HAYHTEIFHOI'O YHCIIA JBYCTOPOHHHX COIJIAIICHHUIT, BKIIIOYas JOTOBOPHI, IPHHSATHIC
B pamkax Opranmsanun O0bpenuHeHHBIX Haruit: TunoBoit 1oroBop o B3aUMHOI IIOMOIIH B
obnmactu yrosoBHoro mpaBocyaus'?’!; TumoBoil noropop o mepexade YroJOBHOIO
cynonpousBoactsa'?’?; u Tumnosoii qoroBop o Beigaue'’’?. Bee oHM comepKar MOIOKEHUS,
KaCalOIeCs CPENCTB CBA3U MEXIY FOCYAapCTBAMHU, KOTOPBIE MOTYT OBITh HCIIOIB30BaHbI C
LETBI0 YBEIOMIICHUS, YPETYINPOBAHHOTO B IpoekTe cTaThu 10.

17) Cpe,I[CTBa CBSI3U, 3aKPCIVICHHBIC B COITIAIICHUAX O MCKAYHAPOAHOM COTPYAHUYCCTBC
U B3aNMHOU HpaBOBOﬁ MOMOIIH, OHPEACJICHbI B IMPOCKTC CTATbU 10 xak MOAKaTCropus
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EBpomnetickas KOHBEHIS O Miepeade yroJoBHOro cynonpomnsBoacTtea (CtpacOypr, 15 mas 1972 rona),
ibid., vol. 1137, Ne 17825, p. 29.

EBponetickas konBeHIws o Beinaue (ITapmxk, 13 nexabps 1957 rona), ibid., vol. 359, Ne 5146, p. 273.
JlononHuTenbHBIH IpoToKoN K EBpomneiickoit konBeHnnu o Beiade (CtpacOypr, 15 okrsOps

1975 rona), ibid., vol. 1161, Ne 5146, p. 450; Bropoii JlomonHUTenbHBIM IPOoTOKOT K EBpomneiickoii
koHBeHNUH 0 BbIade (CtpacOypr, 17 mapta 1978 rona), ibid., vol. 1496, Ne 5146, p. 328; Tpetuit
JomonauTenbHBIN poToKoN K EBporeiickoii koHBeHIH 0 Beinaue (CtpacOypr, 10 HOsSOpst

2010 ropa), ibid., vol. 2838, Ne 5146, p. 181; u ueTBepTHIii J{OMOIHATENBHBII TPOTOKOI

k EBpormeiickoii koHBeHIHH 0 Boigaue (Bena, 20 centsops 2012 rona), Council of Europe, Treaty
Series, Ne 212.

MexameprKaHCKast KOHBEHIIMSI O B3aMMHOM IIOMOIIY B 00J1aCTH yrosioBHoro npasocyans (Haccay,
23 mas 1992 rona), Organization of American States, Treaty Series, Ne 75.

MesxamepukaHckas KoHBeHIHs o Bbinade (Kapakac, 25 ¢espans 1981 roma), United Nations, Treaty
Series, vol. 1752, Ne 30597, p. 177.

KoHBeHIHs 0 B3aMMHOIT IOMOIIM B YTOJIOBHBIX JIeNIaX MKy TOCYIapCTBAMHI — YICHAMH
Erponetickoro coro3a (bproccens, 29 mast 2000 rona), Official Journal of the European Union, C 197,
12 July 2000, p. 3.

Official Journal of the European Union, L 328, 15 December 2009, p. 42.

KonBeHnus 0 B3aMHOI IPaBOBOM OMOIIH 110 YTOJIOBHBIM JIefIaM MEXIy TOCYIapCTBaMH —
ueHamu Coo01ecTBa mopTyrainos3sraabix crpad ([pas, 23 wHostops 2005 rona), Didrio da
Republica I, Ne 177, 12 September 2008, p. 6635.

KonBennust o Beiade Mexay crpaHamu — wieHaMmu CooOrecTBa nopryranosssransix crpad (IIpas,
23 Hosiops 2005 rona), ibid., Ne 178, 15 September 2008, p. 6664.

KonBeHnus 0 mpaBoBOif MOMOIIH M IPABOBBIX OTHOIICHHUSX 110 TPAXKIAHCKAM, CEMEHHBIM 1
yronoBHbEIM Aenam (MuHck, 22 saBaps 1993 rona), Hugopmayuonnsiii secmnux Cogema enag
eocyoapcms u Cosema 2nag npagumenscme CHI™ «Coopyacecmeon, Ne 1 (1993 ron).

KOHBeHLIl/Iﬂ o HpaBOBOP’I TMOMOIIU U MPAaBOBbIX OTHOMICHUAX I10 I'PAXKIAHCKHUM, CEMEIHBIM U
yronoBHbIM Aenam (Kumunes, 7 oktsiopst 2002 roga), Tam xe, Ne 2 (41) (2002 ropn).

THnoBo# JOroBOp 0 B3aMMHO# TOMOIIY B 00JIACTH YTOJIOBHOTO MpaBocyaus, pesoironus 45/117
I'enepanpHOi Accambnien ot 14 nekabps 1990 roxa, npusoxeHHe (C MOPaBKaMy, BHECCHHBIMHU
pesomronmeit 53/112 I'enepanbHoil Accambnien ot 9 nekadps 1998 rona, npunoxenue I).

TwurmoBoit 1OroBop 0 Mepenade yroloBHOTO CYAOIPOU3BOCTBA, pe3omorust 45/118 ['enepanpHOi
AccambOinien ot 14 nexabpst 1990 roma, npuIoKeHHUE.

TunoBoit forosop o Bbiade, pesontonus 45/116 Tenepansoii Accambnen ot 14 nekadps 1990 rona,
HpHIOKEeHHE (C MoNpaBKaMy, BHECEHHBIMH pe3ostorueit 52/88 T'enepanbHoit Accambnen ot

12 nexabpst 1997 rona, npuiioxeHue).
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«OPYTHX CPEACTB CBSA3W», U MX UCIIOIb30BAaHHE OOYCIOBICHO UX «IIPHUMEHUMOCTBIO». JTO
3HAYUT, YTO M TOCYIapCTBO CyJda, M TOCYAapCTBO JOJDKHOCTHOTO JIMIA JOJDKHBI OBITH
YYaCTHHUKAMHU BBIIICYTIOMSHYTBHIX COIVIAIICHWH M YTO MPEAyCMOTPEHHAs UMM CHCTEMa
JOJDKHA OBITh CTIOCOOHa (DYHKIIMOHUPOBATH B CITy4asix, KOTJa MOTYT BO3HUKHYThH BOIIPOCHI,
CBSI3aHHBIC C IMMYHHUTETOM OT HHOCTPAHHOH yTrOJI0BHOM IOPHCANKIINH.

18) B mobom cirydae ciaenyer Moq4epKHyTh, 9TO MyHKT 3 mpoekTa ctaThi 10 He HamaraeT
Ha TOCYJapcTBa HOBBIX TPeOOBaHMI B OTHOLICHHH CPEACTB CBSI3H, IIOMHUMO TEX, KOTOpPBIS
yoKe 3aKpeIlIeHbI B IPUMEHUMBIX JOTOBOpPaX.

19) Haxonen, uto kacaercs (OpMBI yBeZOMIICHHA, TO WieHH Komuccnum BBIpasmim
pas3iHYHBIe MHEHHS O TOM, JOJDKHO JIM YBEAOMIICHHE HAINPABIIATHECS B MIUCEMEHHOM BHIE,
MpUHUMAsE BO BHUMaHHE KaK HEOOXOOMUMOCTh mM30eraTh 310ymoTpeOlIeHuit B Iporecce
YBEIOMJICHHS, TaK M THOKOCTb, KOTOpOH HHOTIZAa TpeOyeT caM aKT YBEIOMIICHUSL.
B xoHe4HOM HTOre MpsMOe yKa3aHHe Ha TO, YTO YBEOOMJICHHE IOJDKHO HAIlPaBIIATHCS B
MICHbMEHHOM BHJIE, HEe OBLIO COYTEHO HEOOX0MUMBIM. TakiuM 00pa3oM, XOTS CUATACTCS, YTO
yBEIOMJICHHE IPEIIIOYTHTEIEHO HAlIPaBIIATh B MUCEMEHHOM BHIE, HE HCKIIIOUCHBI U IPYTHE
BO3MOXKHOCTH, B YacTHOCTH IO NPHYMHE TOTO, YTO YBEIOMJICHHE — OCOOCHHO IO
JIHUTIUIOMAaTHYECKHM KaHallaM — 4YacTO CHayala MPOMCXOJUT YCTHO, a 3aTeM CICOYIOT
MMUCHMEHHBIC YBEIOMIICHUS B pa3Hoil hopMme (BepOanpHas HOTa, IUCHMO M TOMY MTOI00HOE).

Cratps 11
3ageiicTBOBaHMe HMMYHUTETA

1. I'ocynapcTBO MOXKET 33€HCTBOBaTh HIMMYHHTET CBOETO JIOJPKHOCTHOTO JIHIIA,
KOrZla €My CTaHOBHUTCS M3BECTHO, YTO B OTHOIICHHH 3TOTO JOJDKHOCTHOTO JIMIA
MOXET OBITh OCYIIECTBIICHA WJIN OCYIIECTBISCTCS YTOJIOBHAS IOPUCIUKINS IPYTOTO
rocyaapcrBa. UIMMyHHUTET cienyeT 3aeficTBOBaTh B KpaTJaIINi CPOK.

2. I/IMMyHI/ITCT SaﬂeﬁCTByeTCﬂ B NHWCBMCHHOM BH/JAC C YKA3aHUCM JIMYHBIX
JaHHBIX U JOJDKHOCTH, 3aHIMaeMOK JOJDKHOCTHBIM JIMIIOM, a TaKXKC OCHOBaHHﬁ, Ha
KOTOPBIX SaﬂCﬁCTByeTCﬂ HUMMYHUTCT.

3. NmMmyHUTET MOXKET OBITH 33JCHCTBOBAH IO AUIDIOMATHYCCKIM KaHallaM WA
C TIOMOIIBIO JFOOBIX JPYTHUX CPEICTB CBA3M, MPUEMIICMBIX JUIS 3aHHTEPECOBAHHBIX
TOCYyapCTB C OSTOW MENbI0, KOTOpBIE MOTYT BKJIOYaTh B ce0sl CpEICTBa,
MPeIyCMOTPEHHBIE TPUMEHIMBIMHE JIOTOBOPAMH O MEXKYHAPOIHOM COTPYIHHUYECTBE
Y B3aMMHOM NPaBOBOM MOMOIIH.

4. Opranbl, yBeIOMJIEHHBIE O 33/J€HCTBOBAHMM WMMYHHTETA, HEMEJICHHO
UH(GOPMHUPYIOT 00 3TOM JIF0OBIE IpyTHE 3aNHTEPECOBAHHBIC OPTAHBI.

KommenTapuii

1) B npoekre crateu 11 Bompoc o 3aielCTBOBaHMM UMMYHUTETa PaccMaTpUBAETCs B
JIBYX acHeKTax, a WMEHHO: NpW3HAHHE TIIpaBa TOCYJapcTBa JOJDKHOCTHOTO JIMIA
3aJIeCTBOBATh NMMYHHTET, C OJHON CTOPOHBI; U MPOLECCyallbHBIE ACHEKTHI, KacaroIuecs
BPEMEHH, COJCP)KAaHHUSA M CPEACTB CBS3M VIS MepeAadn MHGOPMALMH O 3a/eiiCTBOBAHUA
UMMYHHUTETa, C Jpyroi ctopoHsl. Kpome Toro, B mpoekTe ctathu 11 Taxke roBopurcst 00
nHdopmanmu o ¢akre 3aAEHCTBOBAHUS WMMYHHTETa, AJPECOBAHHON KOMIIETEHTHBIM
opraHaM rocyJapcTBa cyjaa. B JaHHOM IpoekTe CTaThbH HE YIOMHUHAIOTCS MOCIEACTBUS
3a[eICTBOBaHUSI UMMYHHTETA.

2) B nyHkTe 1 mpoekTa cTaThbM OTpakaeTcsi MPU3HAHKE TOTO (haKTa, YTO TOCYAAPCTBO
JIOJDKHOCTHOTO JIMIIA UMEET MpaBo 3a/1eiCTBOBaTh MIMMYHHUTET CBOMX JOJDKHOCTHBIX JIUI,
KOIJa Ipyroe rocy1apcTBO HAMEPEBAETCS OCYLIECTBUTh B UX OTHOLIEHUHU CBOIO YTOJIOBHYIO
IOPHUCAUKINIO. XOTSl B MEXJ[yHapOJHBIX JOTOBOPAX, PETYIUPYIOUMX Ty WIN HHYIO hopmy
HMMYHUTETa JOKHOCTHBIX JIUI] TOCYAApCTBa OT MHOCTPAHHOM YrOJOBHOW FOPUCAMKIINY,
IpsIMO HE YINOMHUHAETCS O 3aJeiiCTBOBAaHMM MMMYHHTETa U COOTBETCTBYIOILEM IIPaBE
rocyJapcTBa JOJDKHOCTHOTO JIMI@A, 3aJeiCTBOBAaHME HMMYHHTETa JOJDKHOCTHBIX JIUI]
rocyAapcTBa SIBISETCS PACHPOCTPAHEHHOM IPaKTHKOH, KOTOpas, KaK CUMTaercs,
OXBaTbIBaeTCs OOBIYHBIM MEXKIYHAPOAHBIM MPaBOM. 3ajeficTBOBaHHE HMMYHHTETa
BBINOJTHSAET IBOWHYIO (DYHKIIHIO, TOCKOJIbKY, C OIHOH CTOPOHBI, TOCYIapCTBO TOJDKHOCTHOTO
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JIMIA TI0JIB3YETCS TUM MHCTPYMEHTOM JUIS TOTO, YTOOBI TPEOOBATh yBAKCHUSI HIMMYHHTETA
JOJDKHOCTHOTO JIMIA, a C JPyTrod CTOPOHBI, MO3BOJISIET TOCYNApCTBY, HAMEPEBAIOLIEMYCs
OCYIIECTBUTH OPUCIUKIINIO, y3HATh 00 3TOM OOCTOSITENbCTBE W IPUHATH BO BHHMAaHHE
nH(popManuio, MPeAOCTaBICHHYIO TOCYIapCTBOM JODKHOCTHOTO JIMLA, AJISl yCTAaHOBICHMS
HAJIMYHsI WK OTCYTCTBHSL HIMMYHHUTETA.

3) I[TpaBo 3aneficTBOBATh MIMMYHHTET HPHHAIICIKHUT FOCYJaPCTBY AOJDKHOCTHOTO JIMLIA.
D10 Jerko OGOCHOBATH, €CIH YYECTh, YTO LEIBI0 MMMYHHTETa SIBISCTCS COXPAHCHHE
CYBEepEHHTETa TOCyJapCTBa IOJDKHOCTHOTO JIMIA, YTO, B CBOIO OYEPE[b, BBIPAXKACTCS B
MPU3HAHUN UMMYHHTETA B HHTEpPECaxX roCy/1apCTBa, a He B HHTEPecax OTAeNbHOro juma '’
ITosTOMY HOJHOMOYHSMH II0 3aJCHCTBOBAaHUIO MMMYHHTETA U MPUHATHIO BCEX PELICHUIA,
CBSI3aHHBIX C €r0 BO3MOXKHBIM 3a[JCHCTBOBaHHEM, 00JagaeT caMo TOCYAapcTBO, a HE ero
JOJDKHOCTHBIE Jnna. B 1060M citydae, 3To IpaBo HOCUT AWCKPELMOHHBIH XapaKkTep, B CBA3M
C 4eM 1 OBUIO HCIIOJIB30BaHO BBIPAKEHUE «TOCYAAPCTBO MOXKET 3aCHCTBOBATh MIMMYHHTET
CBOETO JAODKHOCTHOTO JIALIAY.

4) IIpaBo 3amelicTBOBaTh IMMYHHTET MIPUHAIICKUT TOCYAAPCTBY AOJLKHOCTHOTO JIMIIA,
IIPY 3TOM He OBIJIO COYTEHO HEOOXOANMBIM OIIPEAEIIATH OPTaHbl, KOMIETCHTHBIC IPUHUMATh
pemieHusl O 3aJeHCTBOBAaHMH, WJIM OpPIaHbl, KOMIIETCHTHBIE 3aJCHCTBOBATH MMMYHHTET.
Bompoc o ToM, Kakne IMEHHO 3TO OpPTaHbl, 3aBUCUT OT HAIMOHAJIBHOTO MPaBa, HO TIPH 3TOM
MIOHMMAETCs, YTO JaHHas KaTeropus BKJIIOYAeT B CeOsl OpraHbl, B BEJCHUH KOTOPBIX
HaXOJATCS MEXIYHAPOAHBIC OTHOLICHUS, B COOTBETCTBHMHM C MEXIYHAPOIHBIM IIPABOM.
OpHAaKo 3TO HE 03HAYAET, YTO UMMYHHUTET HE MOXKET OBITH 33/1eHiCTBOBAH JIMIIOM, KOTOPOMY
TOCYAApCTBO TPENOCTABISIET JUIA 3TOTO CIELHANbHBI MaHIAT, OCOOEHHO B KOHTEKCTE
YTOJIOBHOTO NTPOM3BOACTBA.

5) CoOTBETCTBEHHO,  33/ICHiCTBOBaHME HMMMYHHUTETa CIEAyEeT IOHMMATh  Kak
O(HIMATBHBI aKT TOCYJapCTBa JOJDKHOCTHOTO JHIA, KOTOPBIM OHO HH(GOPMHUPYET
TOCYAapcTBO, HAMEPEBAIOIIEECs OCYIIECTBUTH CBOIO YTOJIOBHYIO IOPHUCIUKIIHIO, YTO TAHHOE
JUIO SIBIIETCS €ro JOJDKHOCTHBIM JIMIIOM M 9YTO, MO €ro MHEHHIO, OHO TIIOJIb3yeTcs
NMMYHHATETOM C BBITEKAIOIIMMHU OTcIofa mocaeacTBusAMU. IlosTomy 3ameiicTBOBaTh
NMMYHHTET HauOoJyiee menecooOpa3HO Ha BO3MOXKHO PaHHEM JTale. JTO OTPaXEHO B
YTBEP)KIEHUH O TOM, UYTO TOCYJapcTBO JOJDKHOCTHOTO JIMIIA MOXET 3aJeliCTBOBATh
UMMYHHUTET, «KOTJ]a €My CTaHOBUTCS M3BECTHO, YTO B OTHOIICHHWH 3TOTO JOJLKHOCTHOTO
JIMIA MOXKET OBITh OCYIIECTBIICHA WM OCYIIECTBIIAETCS YrOJOBHAS IOPUCIUKINS JIPyTrOro
rocyAapcTBa». Bpulo pelreHo HCronb30BaTh BBIPAXKEHHE «APYroe TIOCYAapcTBO», a HE
«TOCYZApCTBO Cy/a», IMOCKOJIbKY IEpBOE SBIsETCs Oojee MHUPOKUM U €eMKHM, OCOOEHHO ¢
Y4ETOM TOTrO, 4YTO HMMYHHUTET MOJXET OBbITh 3a/JeiCTBOBaH 10 Hayaja YrOJIOBHOTO
CYJONPOU3BOJICTBA B CTPOTOM CMBICIIE CIIOBA. BBIpaKeHHE «KOTZla €My CTaHOBHUTCS
N3BECTHO» BOCIPOM3BOINUT BBIPAKEHHNE, HCIIOIb30BAaHHOE B MMPOEKTE cTaTh 9. Uto KacaeTcs
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DTOT BONPOC HE SBIISETCS CIOPHBIM M Aa)ke HAIe] OTPaXEeHNE B PA3IMYHBIX MEXIYHAPOIHBIX
JIOTOBOpAXx, OIHMM M3 IIPUMEPOB YeMy SIBISIETCS 3asiBlIeHHe B peaMOyne Benckoil koHBeHINH 0
JIUIIIOMATHYECKNX CHOIIEHHSX O TOM, YTO «IIPUBMJIETHH M IMMYHHTETHI IPEAOCTABILIIOTCS HE IS
BBITOJT OTENIFHBIX JINI, a TSt oOectiedeHns 3 (HeKTHBHOTO OCYIIECTBICHUS (QYHKIHN
JIUIIIOMATHYIECKUX TPEACTABUTENBCTB KaK OPTaHOB, MPEACTABISIONINX TOCYAapCTBa» (IeTBEPTHIi
myHKT). [IpakTiyeckn naeHTHIHas GOpMYIHPOBKaA COJEPIKUTCS B peamOynax BeHckoi KOHBEHIIUH O
KOHCYJIbCKUX CHOIIEHHSX (ISAThIA MyHKT), KOHBEHIIMH O crienManbHBIX MUCCUSAX (CEAbMOMN IMyHKT) U
BeHcKol KOHBEHIIMH O MPEACTABUTENILCTBE TOCYIAPCTB B X OTHOLICHHSX C MEXIyHapOJHBIMH
OpraHM3aINsIMU YHHBEPCATBEHOTO XapakTepa (IIecToi MyHKT). B ToM ke cMbIcie BhICKa3acs
WHCTHTYT MeXTyHapOIHOTO IpaBa B IpeamOyiie K CBOSH pe3oionuy 00 IMMYHHUTETaxX IJIaB
TOCYAApCTB ¥ IPABUTEIHCTB OT IOPHUCIUKIUH H UCIIONMHUTEIBHBIX MEP B MEXIYHAPOIHOM IIPaBe,

B KOTOPO# OH yKa3bIBaeT, 4TO OOpallleHne C ITIaBOM rocyAapCcTBa U IIaBO MPAaBUTENIBCTBA KaK C
HpeCTaBUTEIeM rOCYAapCTBa JOIKHO OBITh 0COOBIM, «HE B €r0 JINYHBIX HHTEPEeCax, a HOTOMY UYTO
9TO HEOOXOMMO ISl TOTO, YTOOBI OH MOT HE3aBHCUMO U 3P ()EKTUBHO OCYLIECTBISTh CBOU (QYHKIIMH
1 BBINIOJHSATE CBOX 00S3aHHOCTH B MHTEPECaX KaK COOTBETCTBYIOIIETO TOCYAAPCTBA, TaK U
MEXIyHApOIHOTO coodiecTBa B mesom» (Yearbook of the Institute of International Law, vol. 69
(cMm. cHocky 1001 BBIIIE), p. 743, para. 3). Takoe >ke MHEHHE BBIPA3UIIH [[Ba CHICIHATBHBIX
JTOKJTaAYMKa, 3aHUMaBIIHecs 3Toit Temoit B Komuccuu (cM. okymMeHTsl Eocecoonux... 2010, T. 11
(uactp nepBast), nokymeHT A/CN.4/631, c. 395, ocobenno c. 402, . 19; Excecoonux... 2011, 1. 11
(uactpb nepBast), nokymMeHT A/CN.4/646, c. 223, ocobenHo c. 228, 1. 15; u Eocecoonux... 2013, 1. 11
(gactb mepBasi), nokyMeHT A/CN.4/661, c. 35, ocobenHo c. 44, 11. 49).
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(hOpMEI, B KOTOPOH roCcyJapcTBy AOHKHOCTHOTO JIMIIA MOXKET CTaTh U3BECTHO O CUTYAIWH,
to Komuccust npuHsIa BO BHHMAaHHE IIPEXKIE BCETO CBA3b MEXAY «YBEIOMIICHHEM» H
«3anmeiictBoBanreM». OmHONH w3 menell yBeIOMIICHHS SBISETCS HHOOPMHUpPOBAHHE
TOCYZAapcTBa JOIDKHOCTHOTO JIMIAa O HAMEPEHNH KOMIIETEHTHBIX OPraHOB TOCYAapCTBa CyAa
OCYIIECTBUTH YTOJOBHYIO FOPHCIMKIHUIO, ¥, COOTBETCTBEHHO, YBEAOMIICHHE CTaHOBHUTCS
OJTHMM M3 BR)XHEHIINX MCTOYHUKOB, M3 KOTOPBIX TOCYAAPCTBY AOJKHOCTHOTO JIMIIA MOXKET
CTaTh U3BECTHO O JAHHOM CUTyaIuu. BMecTe ¢ TeM 3TO He HCKITI09aeT TOro, 4TO rOCYAapCTBO
JOJDKHOCTHOTO JIMIA MOKET Y3HaTh 00 3TOM OOCTOSTENBCTBE MO APYroMy KaHAIy, JTHOO
6maronaps nHGOPMALINH, TOTYYSHHON OT CBOETO COOCTBEHHOTO JODKHOCTHOTO JIUIIA, JTHOO
n3 0000 IPyroro UCToYHUKa nHpopmMamu. IlosToMy yBemomiieHHE, TOPATOK KOTOPOTO
MPeAyCMOTpPEeH B TpoekTe cratbu 10, HE YHNOMSHYTO B AAaHHOM IIPOEKTE CTAThH Kak
COOTBETCTBYIOIIEE JEHCTBHE, ONPEICIIIIONIEE MOMEHT BO3MOXKHOCTH 3aJCHCTBOBAHMUS
NMMYHHTETA.

6) B mynkre 1 mpenycmartpuBaeTcsi BO3MOKHOCTB TOCYJapcTBa JOKHOCTHOTO JIWIIA
3a7IeHCTBOBATh HMMYHHTET, KOTJa €My CTaHOBUTCS HM3BECTHO, YTO «B OTHOLICHHH 3TOTO
JOJDKHOCTHOTO JIMIIA MOXKET OBITH OCYIIECTBICHA WJIM OCYIIECTBISETCS» YTOIOBHAS
IOPUCAUKIMS JIPyTOr0 TOCYyAapcTBa. JTa albTepHaTHBHas (OpMynHMpoBKa NpH3BaHA
YperyIupoBaTh BO3MOXKHYIO B HEKOTOPBIX CIIydasX CHUTyaluio, B KOTOPOH TOCyZapCTBY
JOJDKHOCTHOTO JIMIIA CTAHOBUTCS M3BECTHO O ACHCTBUSX, MPEANPHHATHIX B OTHOIICHUH €TI0
JOJDKHOCTHOTO JIUIIA, JIMIIB Ha TIO3HEH CTaANH, OHAKO 3TO HE MOXKET JIMIIUTH FOCYAapPCTBO
JOJDKHOCTHOTO JIMIIA MpaBa 3a/1eiicTBOBATh MIMMYHHTET, B YACTHOCTH B TEX CIydasxX, KOTAa
IOPHUCANKIIOHHBIE aKThI, KOTOPHIE MOTYT 3aTPOHYTh JOJDKHOCTHOE JIUIIO, YK€ COBEPILCHEI.

7 B mocnenHeM mpeIOKEHWHM IIyHKTa | TpexycMaTpuBacTcsi, YTO «UMMYHHTET
CleyeT 3aIeiCTBOBATh B KPAaTYaWIIMN CPOK». BeIpaskeHHe «B KpaTJalIInii Cpok» OBLIO
UCTIONIB30BAaHO B CBETE TOTO, YTO TOCYAApPCTBO NODKHOCTHOTO JIMIA MAOJDKHO Oyzmer
paccMOTPETh pa3NuyYHbIE OTHOCSIIMECS K JAHHOMY BOINPOCY JIEMEHTHI (FOpHUIUYECKHE U
MOJIMTHYECKUE) AJISI IPUHATHUS PELICHHS O TOM, 3a/IeHCTBOBATh JI €My IMMYHHUTET WIIH HET,
U ecnu 3a/eiicTBOBaTh, TO KakoBa c(epa oxBaTa TAakoro 3aneicTBoBaHus. Ilockoibky
TOCYAapCTBY IODKHOCTHOTO JIMIA JJISL 3TOTO MOTpedyeTcs HEKOTOpPOe BpeMsi, KOTOpoe B
Pa3HBIX CITydasX MOXKET OBITh Pa3IMYHBIM, TO OBUIO PEIICHO HCIIOJIB30BATh 3TO BEIPAKEHNUE,
a HE «KaK TOJIbKO BO3MOKHO» HJIH «B PAa3yMHBIE CPOKH», TOJIKOBaHHE KOTOPBIX MOXKET OBITh
HEOoJHO3HAUHBIM. KpoMme TOro, BBIpaXGHHE «B KpaT4aHIIMKA CPOK» ITO3BOJISICT NPHUBJICYD
BHUMaHHE K B&KHOCTH 33JIeHCTBOBaHNS IMMYHHTETA Ha PAaHHEM JTarle.

8) B m1ro6om cilydgac cJIeAyeT Y4YUTbIBATb, YTO, XOTA SaﬂeﬁCTBOBaHHe HMMYHUTETA
SIBJIACTCA rapaHTneﬁ JJI TOCy AapCTBa JOJDKHOCTHOIO JIMIA, KOTOPOE TaAKUM 06p330M 6yZ[CT
3aUHTEPECOBAHO B TOM, Y4TOOBI SaHCﬁCTBOBaTL €ro «B KpaT‘IaI\/’IH.[I/II\/'I CPOK», 3TO HE O3HAYACT,
YTO AAaHHOEC rocyaapCcrBO HEC MOXCT 3a£[efICTBOBaTB HMMYHUTCT B JII000MH I[pyl"Oﬁ MOMCHT
BpPEMCHH. Hcnonp30BaHKE TIIaroja «MOXKET) CJICAYCT NOHUMATh B 9TOM HIMPOKOM CMBICIIC.
3aHCﬁCTBOBaHHC HMMYHUTETA JOJIKHO COOTBETCTBOBATHL 3dKOHY HE3aBUCHMO OT BPEMCHU
€ro COBCPUICHUS, HO 3TO HEC MCIIACT €TI0 IMOCICACTBUAM MCHATHCA B 3aBUCUMOCTH OT 3TOI'O
BPEMCHHOT'O 00CTOSATENILCTBA.

9) [TynkT 2 Kacaetcst OpMBI 3a1eiiCTBOBAaHI UIMMYHHUTETA U COAEPKAHUS aKTa TAKOTo
3azelicTBoBanus. KoMucens mpuHsula BO BHUMaHHUE TO, YTO 33J€HCTBOBAHME HMMYHHTETA
TOCYAapCTBOM JIOJDKHOCTHOTO JIMIIA JIOJDKHO TOBIIMATH HA IPOLECC YCTAHOBICHUS HANYNS
WA OTCYTCTBHSI UMMYHUTETA U MOKET BOCIIPENATCTBOBATh OCYLIECTBICHUIO TOCYAaPCTBOM
cyna ero topucauknuu. ITo sToif mpuyMHEe OBUIO COYTEHO, YTO WUMMYHHUTET IOJDKEH
3aJIeHCTBOBATHCSI B TMCBMEHHOM BHJIE HE3aBHCUMO OT (pOPMBI, B KOTOPOH COCTABJIEH TaKOH
MIUCBMEHHBIN aKkT. B HeM H0IKHBI OBITH MPSIMO yKa3aHbl JIMYHbIE JaHHBIC U JIOJDKHOCTD,
3aHUMaeMasi JOJDKHOCTHBIM JIMIOM, a TaKK€ OCHOBaHUs, Ha KOTOPBIX 3aJeHCTBYETCA
UMMYHHUTET.

10) HOH «3aHIMaeMOH JAOJDKHOCTBIO» MUMECTCA B BUAY HOJIKHOCTb, paHI’ UJIK YPOBCHb
JOJKHOCTHOI'O JIMIa (HaHpI/IMGp, rjiaBa rocyaapCrBa, MHUHUCTP HHOCTPAHHBIX [ACJI WU
IOpI/ICKOHch'ILT). B ar060om Cllyda€ CJICAYEeT UMETh B BHUAY, YTO YHOMHUHAHUC JOJIKHOCTH,
3aHHMaeMOM JOJDKHOCTHBIM JIMIIOM, HE O3HA4YacT, 4TO JOJDKHOCTHBIC JIMIIa 0oJiee HU3KOIO
YPOBHSI HE OXBATbIBAOTCA HMMYHHUTETOM OT HHOCTpaHHOﬁ yFOHOBHOﬁ HOPUCAUKIINH,
IOCKOJIbKY, KaK 3asiBUJia caMa KOMI/ICCI/IH, «IIOHATHEC ",HO.]'I)KHOCTHOC JINIIO FOCYI[apCTBa"
OCHOBAHO HUCKIIIOYUTCIIBHO HA TOM, IPEACTABIIACT JIM COOTBETCTBYIOLICE JINIO I'OCYAapCTBO
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WM OCYIIECTBISIET JIM OHO TOCYNapCTBEHHbIE (YHKIIMH, [a COOTBETCTBEHHO| MECTO,
3aHMMAeMOE TAKHUM JIMLIOM B OOIIEH HepapXuu, He PEICBAHTHO [UIS LeJIeit OnpeeIeHuUsI KakK
TaKOBBIX» 07,

11)  Kommccus couna, 9To HerenecooOpa3Ho TpeOOBaTh OT TOCYAAPCTBA TOJHKHOCTHOTO
JIUIA YKa3bIBaTh TUI IMMYHHUTETA, KOTOPHIH OHO 3aIeHCTBYeET (ratione personae wmim ratione
materiae), ITOCKOJBKY 3TO MOXET TIPEACTaBIATE cO000M dpe3MepHOe TEXHHYIEeCKOe
TpeboBaHue. YKa3aHHE TOJDKHOCTH, 3aHIMAaeMO TOIKHOCTHBIM JIMLIOM, U OCHOBAHHH I
3a1eiCTBOBaHMS HIMMYHHUTETA JOJDKHBI O0ECIIEYNUTh OCHOBY JUIS TOTO, YTOOBI TOCYIapCTBO
CyZa CMOTIJIO OLEHUTh, KAKHE HOPMBI OyIyT IPUMEHSATHCS: COAEPIKAIINECS B YaCTH BTOPOH
(ratione personae) WM k€ B 9aCTH TpeThel (ratione materiac) HaCTOSIINX IPOCKTOB CTATEH.

12) B mynkre 3 onpeneneHsl CpeAcTBa, C ITOMOIIBI0 KOTOPBIX MOXKET OBITh 3a/1eHiCTBOBaH
HMMYHHTET. OTOT MYHKT COCTaBJieH Mo oOpasmy myHKTa 3 mpoekTta ctatbu 10;
CM. KOMMEHTapHuii K HeMy II0 BOIIPOCy 00 00IIeM cMBICe HACTOSIIEro ImyHkTa. Bmecte ¢
TEeM cJeIyeT OTMETUTh, 4To Komuccus BHecIa HEKOTOpBIE PEHAaKIIMOHHBIE W3MEHECHHUS B
IMyHKT 3 HACTOSIIEro TPOEKTa CTAaThH, YTOOBI amalTHPOBaTh €ro K OCOOEHHOCTIM
3a[eiCTBOBaHM HWMMYHHTETa. B YacTHOCTH, 3/eCh WCIIONBh30BaHA (HOPMYITHPOBKA
«MIMMYHHUTET MOYKET OBITh 3a]IeiICTBOBaH», a HE HaNararomas 00s3aTenbcTBa (GOpMYITHPOBKA
«HATPaBJIETC», YTOOBI 0003HAYUTH, YTO BO3MOXKHOCTH 3a[CHCTBOBAHMS HMMYHHTETa
JOJDKHOCTHOTO JIUIAa OT YTOJOBHOW FOPUCAWKIMU C TIOMOIIBIO IPYTHUX CpPEICTB HE
HCKJIIOYaeTcs, OCOOEHHO KOrJla OHO OCYIIECTBIICTCS B paMKaxX yYrOJOBHOTO
CyIIOTIPOM3BOJICTBA TTOCPEACTBOM CYACOHBIX aKTOB, pa3pelIeHHBIX 3aKOHOM TOCyIapcTBa
cyna.

13) Ilymkr 4 mpu3BaH oOecneyuTh MHPOPMHUPOBAHUE O 3aJCHCTBOBAHUH HMMYHHUTETa
TOCYAapCTBOM JOJDKHOCTHOTO JIMIIa KOMIICTEHTHBIX OPraHOB JpPYroro TOCYAapcTBa,
KOTOPBIX KacaeTcsi BOIPOC 00 MMMYHHTETE M KOTOpPBIE JIOJDKHBI PacCMOTPETh BOIPOC 00
UMMYHUTETE WM YCTAaHOBHTh HAJIW4YHWE WJIM OTCYTCTBHE HMMYyHHTeTa. Ero memp —
HE OOMyCTUTHh TOTO, YTOOBI B Ciydae 3aJCHCTBOBAHMS HMMYHHTETA COOTBETCTBYIOIIHE
MIOCJIEACTBH HE HACTYNWIN TOJBKO MOTOMY, YTO OOpalieHHEe HE MOCTYIHIO B OpraHbl,
KOTOpBIE JOJDKHBI PacCMaTpUBAaTh BOIPOC 00 MMMYHHTETE WIM yCTaHABIMBAaTh HAIWYHE
WIN OTCYTCTBHE MMMYHHTETa. B 3TOM IyHKTE OTpaskeH NpPHHIIMII, COTJIACHO KOTOPOMY
00513aHHOCTh PACCMOTPETH BONPOC 00 MMMYHUTETE W YCTAHOBUTH HAJIMUNE MIIM OTCYTCTBHE
MMMYHHUTETA JIEXKHUT Ha TOCYAapCTBE, KOTOPOE JOIDKHO NPUHATH HEOOXOANMBIE MEPHI JUIA €€
BhInoHeHNA. COOTBETCTBEHHO, OH OIPE/CNSIeTC s KaK MpoleccyanbHast FapaHTHs B 3aIUTy
MHTEPECOB KaK roCyJapcTBa JODKHOCTHOTO JIMIA, TAK U TOCYIapCTBa, HAMEPEBAIOIIET0Cs
OCYIIECTBUTh CBOIO YTOJOBHYIO Iopuciukiuioo. OpHako, NPHHUMAas BO BHUMaHHE
pasHoOoOpa3ue INpaBOBBIX CHUCTEM M TNPABOBOM MPAKTHKH B PA3IMYHBIX TOCYAApCTBAX,
a TaKKe HEOOXOAMMOCTh COOJIOJCHHS NPUHIMIA CaMOOPTraHW3ALMH, OBUIO COYTEHO
Helenecoo0pa3HbIM ONPEIeIIATh, KAKNE IMEHHO OPraHbl 0053aHbI HANIPABJISATH YBEIOMIICHHE
0 3aJeiCTBOBaHNM MMMYHHTETA M KaKue OpPIaHbl JIOJDKHBI ITOJYdaTh TaKOE YBEJIOMIICHHE.
Pazymeercs, 310 OBIJIO CAENAaHO NMPH TOM NMOHUMAHHUH, YTO B 000MX CIydasx pedb uaer oo
OpraHax TOCyJapcTBa, KOTOPOE HAMEPEHO OCYLIECTBUTh WM OCYIIECTBHIO CBOIO
YTOJIOBHYIO IOPUCIUKIIMIO B OTHOLIEHUH JTOJPKHOCTHOTO JIMIA IPYTOT0 FOCYAapcTBa, U 4To
MOJ, «IPYTMMH 3aHHTEPECOBAHHBIMHM OpPraHaMW» ITIOHUMAIOTCSI OpraHbl, KOMIICTEHTHBIE
y4acTBOBaTh B IpolieccaXx PacCMOTPEHUsl BONpoca 00 MMMYHHUTETE WM yCTaHABIMBAaTb
HaJIMYHe WK OTCYTCTBUE UMMYHHTETa. B 000MX cilydyasx He MMeeT 3HAUCHMs, SIBIISIFOTCS JIH
Takhe OpraHbl aJMUHHCTPATUBHBIMH OpraHaMH, OpraHaMU MCIOJHHUTEIBHOM BIacTHy,
cyJeOHOM BIIacTH, OpraHaMy IPOKYpaTyphl HIIH Ja)e TOJIULHH.

Cratba 12
Otka3 0T HMMYHHUTETA

1. FOCyHapCTBO JOJDKHOCTHOI'O JIMIIA MOXKET OTKa3aTbCd OT HMMYHHUTCTA
JAOJDKHOCTHOTI'O JIMIIa roCcyAapCTBa OT HHOCTpaHHOﬁ yFOHOBHOﬁ OPUCAUKIIUHA.

2. Otka3 ot HUMMYHUTETA JOJDKCH OBITH BCerga OnpeACJICHHO BbIPAXCHHLBIM U
O(I)OpMJ'IS{TLCH B IMCBMCHHOM BH/IC.

1075

[TyHKT 16) KOMMEHTapHUs K MPOEKTY CTATHHU 2 BBIIIE.

GE.22-12452



A/77/10

3. OO0 oTkaze OT UMMYHHTETa MOXET OBITH COOOIICHO MO AWILIOMATHYECKUM
KaHaJaM WJIA C TIOMOIIBIO JIOOBIX JPYTHX CPEACTB CBS3H, MPHUEMIIEMBIX IS
3aMHTEPECOBAHHBIX TOCYIApCTB C 3TOH IENbI0, KOTOPBIE MOTYT BKIIFOYATH B CEOs
CpenCcTBa, MPENYCMOTPEHHBIC TPHMEHUMBIMH JOTOBOPAMH O MEXIyHAPOIHOM
COTPYIHUYECTBE U B3aMMHOM IPaBOBOM MOMOLIY.

4. Oprassl, KOTOPEIM OBIIO COOOIIEHO 00 OTKa3e OT IMMYHHUTETa, HEMEICHHO
HHPOPMHPYIOT 00 3TOM JIFO0BIE IPYTHE 3aUNHTEPECOBAHHBIC OPTaHBI.

5. OTKa3 OT IMMYHHTETA SBISCTCSA 0€30T3BIBHBIM.
KommenTapuii
1) B mpoekre crathm 12 paccmarpuBaeTcs OTKa3 OT NMMYHHTETa B JBYX AacIeKTax,

a UIMEHHO: TIPH3HAaHHUE IIpaBa rOCyJapcTBa JOJDKHOCTHOTO JIMIA Ha OTKa3 OT MMMYHHUTETA,
C OHOM CTOPOHBI, U TPOLEAYPHBIC ACHEKTHI, Kacaroluecsi (GopMbl, B KOTOPOH HOJDKEH
NPOU3BOAUTECS OTKA3, M CPEACTBA, C MOMOIIBIO KOTOPBHIX O HEM cooOIaeTcs, ¢ APYroi
cropoHsl. Kpome Toro, B ipoekTe cTaThi 12 roBOopUTCS 0 HEOOXOIUMOCTH HHPOPMHPOBATH
KOMIICTCHTHBIC OpraHbl TOCYHapcTBa Cya 00 OTKa3e OT HMMYHHUTETa. XOTS HPOCKT
ctaThu 12 chopMympoBaH o oOpasily mpoekTa crathl 11, UX copepkaHue He UICHTHYHO,
MIOCKOJIBKY 3aJIeHiCTBOBaHUE MMMYHHTETA M OTKa3 OT HEro NPEICTaBIIIIOT COO0H pa3MIHbIe
HUHCTHUTYTBL, KOTOPBIE HENb3s CMEIIHUBATh.

2) B oTnmuuune ot 3agelicTBOBaHUS IMMYHHTETA, OTKa3 OT IMMYHHUTETA OT IOPUCAUKIIHN
ObuT TIONPOOHO paccMmoTpeH Kommccumeld B HECKONBKUX paHee pa3pabOTaHHBIX CBOAAX
npoekToB cratei!’”’® u oTpakeH B MEXIYHAPOJHBIX NOTOBOPAX, MOATOTOBICHHBIX HA HX
OCHOBE W PETYJIHPYIOUINX HEKOTOPBIE POPMBI HMMYHHTETA OTIPEICIICHHBIX TODKHOCTHBIX
JIUI] TOCYJapCTBa OT MHOCTPAHHOW YTOJOBHOW IOPHUCAMKIHNU. B WacTHOCTH, peds HOCT O
BeHcKkol KOHBEHIIMH O TATIOMATHYSCKUX CHOIICHHSX (cTaThs 32), BeHCKol KOHBEHITUU O
KOHCYJIbCKHX CHOIICHUAX (cTaThs 45), KoHBeHINH O crienuaibHBIX MHCCHAX (cTaThs 41)
u BeHCkoll KOHBEHIMHM O TMPEICTABUTEIBCTBE TOCYJApCTB B MX OTHOIICHUSAX C
MEXIyHAPOAHBIMH OpTaHM3alWsIMH yHHBEpCaJbHOTO xapakrepa (crarths31). Cruemyer
n00aBUTh, YTO BOmMpoc 00 OTKaze OT MMMYHHTETa TaKXKe pPAacCMATPUBAJICSH B YACTHBIX
MpOEeKTax KOMU(PHUKAIMA MO OTOH TeMe, B YAaCTHOCTH B pe3oiionumsix HHcTuryTa
MexayHapoaHoro mpasa 2001 u 2009 romos'’”’. To »xe camoe KacaeTcs OTKasa OT
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Komuccenst paccMoTperna Borpoc 06 0TKa3e 0T UMMYHHTETA HEKOTOPBIX JOKHOCTHBIX JIHIT
roCy/apcTBa B X0OJI€ CBOEH paboTHI 10 BONPOCAM AUIIOMATHUECKUX CHOILIEHUH, KOHCYITBCKHX
CHOIICHUMH, CHEHATbHBIX MUCCHII U IIPEICTaBUTENHCTBA TOCYIAPCTB B UX OTHOMICHHSX C
ME>KTyHapOomHBIMU opranm3anmsamMu. Crarsst 30 mpoekTa cTarei 0 AUMIOMaTHIECKUX CHOIIEHHSX

1 IMMYHHUTETaxX OblIa M3JI0KEHA B CIeAyIomel popMynupoBke: «Omkas om uMmMyHumema.

1. OT IMMyHHUTETa CBOETO JUIUIOMATHYECKOTO areHTa OT IOPUCANKIIMU MOXKET OTKa3aThCst
aKKpeIUTYyIollee TocyAapcTBo. 2. B yronoBHbIX Jes1ax 0TKa3 JI0KEH BCETa COBEPIIAThCs B
MOJIOKUTENbHOM hopme» (Escecoonux... 1958, 1. 11, nokyment A/3859, c. 99). B cBoro ouepensp,

B cTaThe 45 MPOEKTOB CTaTel 0 KOHCYIILCKUX CHOLIEHHSIX IPeIyCMaTpHUBalIOCh ciexytomee: « Omxas
om ummynumema. 1. IpeacrapisieMoe ToCyIapcTBO MOJKET OTKA3aThCsl 38 PAOOTHHKA KOHCYIIBCTBA OT
AMMYHHTETA, TIPEyCMaTpUBAEMOTO B cTaTbsx 41, 43 wmm 44. 2. Takoit oTka3 Bceraa A0HKeH OBITh
npsaMbIM» (Eoicecoonux... 1961, T. 11, nokyment A/4843, c. 118). Crarbst 41 npoekToB crareit

0 CIeMabHBIX MUCCHAX ObLIa H3JI0XKEHA B CIeAytomel GopMynupoBke: « Omxas om ummyHumema.
1. TTochLaroiee rocy1apcTBO MOXKET OTKa3aThCsl OT IMMYHHUTETA OT IOPUCTUKIIUH /IS CBOHMX
MIpe/ICTaBUTENeH B CTIEIIHANBHOI MICCHH, YWICHOB €€ JUIUIOMAaTHIEeCKOTO IIepcoHala M APYTUX JIHIL,
TIOJTB3YIOIIUXCSl IMMYHUTETOM COTIACHO CTaThsaM 36—40. 2. OTKa3 1omKeH OBITh BCeT/Ia ONPeIeNICHHO
BBIpaXKeHHBIM» (Edicecoonux... 1967, 1. 11, noxyment A/6709/Rev.1 u Rev.1/Corr.1, c. 365).

U, naxonen, ctatbs 31 npoekTa cTareil 0 MpeacTaBUTENbCTBE TOCYAAPCTB B UX OTHOLIEHUSX C

MeX TyHapOJHbIMU OpTaHU3alUsIMU MTPeycMaTpuBana cienyolee: «Omxkas om umMmyHumema.

1. TTochLnaroiiee rocy1apcTBO MOXKET OTKAa3aThCsl OT MMMYHHUTETA OT FOPUCIUKIINY TIIaBbI
MIPE/ICTaBUTEIHCTBA, WICHOB AUIIOMAaTHIECKOTO ITePCOHANA IPEACTABUTENHCTBA U JIHII,
TIONTB3YIOIUXCS. HMMYHUTETOM COTIAcHO cTaThbe 36. 2. OTka3 JoIDKeH OBITh BCETa OTPENeIeHHO
BEIpaKeHHBIMY (Edtcecoonux... 1971, T. 11 (dactb nepsas), nokyment A/8410/Rev.1, c. 304).

Crarbs 7 pe3omonun MHCTHTYTa MeXIyHapOIHOTO MpaBa 00 UMMYHHUTETaX IJIaB rOCYIapCTB U
HPaBUTENIBCTB OT IOPUCIUKINK ¥ UCTIONHUTEBHBIX MEP B MEXIYHAPOJHOM ITPaBe U3JI0KEHA B
cnenyromer Gpopmynuposke: «1. ['1aBa rocynapcrsa 6osee He HOJIb3yeTCsl HETPUKOCHOBEHHOCTHIO,
HMMYHHUTETOM OT IOPHCANKIIMY WM HMMYHUTETOM OT HUCIONHHUTEIBHBIX Mep, IIPEIOCTABISEMBIMH
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HMMYHHTETa TOCYAApCTBa, KOTOPBIA mpexycMotpeH kak B KomBenumm OpraHu3anun
O6bequHeHHBIX Harmii 0 OPHCAMKIMOHHBIX ~HMMYHHTETaX TOCYAapCTB H KX
cobcrBeHHOCTH'78, Tak M B HALIMOHANIBHBIX 3aKOHAX 0 MUMMYHHUTETE rocyaapcrea'®”.

3) OTKa3 TocyaapcTBa JOHKHOCTHOTO JIMIA OT IMMYHHTETa — 3TO O(HIIHATBLHBIA aKT,
KOTOPBIM JIaHHOE I'OCYJapCTBO OTKa3bIBAaeTCSl OT CBOETO IpaBa TpeGOBaTb UMMYHHTETa,
YCTpaHss TEM CaMbIM IMPErpaay Ul OCYLIECTBICHHS FOPHUCIVKLIUH CyJaMH IocynapcTBa
cyna. IlosToMy OTKa3 OT MMMyHHTETa IIpeKpallaeTr JoOyl AUCKYCCHIO O NMPUMEHECHHU
UMMYHHUTETa WJIH €r0 OIPaHHYCHHAX W UCKIFOYCHHAX M3 Hero. JTO MOCIEICTBHE OTKa3a
65uT0 TTONTBEpXKAeHO MexxayHaponasiM CynoM B zrene, kacaromemcs Opdepa Ha apecm om
11 anpena 2000 200a, B pemieanu no kotopomy Cyxa 3asBHII, YTO MOJDKHOCTHBIC JIHIIA
«IEepecTaloT IOJb30BATHCS HMMYHHTETOM OT HHOCTPAHHOH IOPHCIUKLIUH, €CIH
rocyIapcTBO, KOTOPOE OHM NPEACTABIIIOT MIIH IPEACTABIISIN, PEIIaeT 0TKA3aThCA OT ITOT0
uMMyHHTEeTaN %80,

4) B myHnkTe | mpu3HaeTcs mpaBo rocygapcTBa JOHKHOCTHOTO JIMIA OTKa3aThCs OT
UMMYyHHUTETa. B HEM BOCTIPOM3BOANTCS, C HE3HAYUTEIbHBIMHA H3MEHEHUSIMH, ()OPMYITHPOBKA
nyHkta 1 cratbu 32 BeHCKON KOHBEHIMM O AMIJIOMATUYECKUX CHOIIEHUsX. [lyHKT 1
MIPOEKTa CTaTh 12 IIIacHT, YTO «TrOCYJapcTBO JAOJLDKHOCTHOTO JIMIA MOXKET OTKa3aThCs OT
MMMYHHUTETa JOJDKHOCTHOTO JIUIIA TOCYJapCTBA OT HHOCTPAHHON YTOJIOBHOM IOPUCTUKIIAN.
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eMy I10 MEXIyHapOJHOMY IIPaBY, €CIIH €T0 TOCYAapCTBO OT HUX OTKA3asoCh. Takoi OTKa3 MOXKET
OBITH MPSMBIM HIIH TOPa3yMeBaeMbIM P TOM YCIOBHH, YTO OH HempepekaeM. OpraH,
KOMIIETCHTHBII IPUHUMATh PELICHUE O TAKOM OTKa3e, ONpeelsIeTCsl B COOTBETCTBUU C
HaIMOHAJIBHBIM IIPAaBOM COOTBETCTBYIOLIET0 rocynapcTna. 2. Penienne 06 oTkase ciienyeT NpuHIMAarh
B T€X CIIy4asx, KOIJa IJlaBa roCyIapcTBa II003peBaeTCsl B COBEPICHUH 0C000 TSHKKUX MPECTYILICHIH
WM KOT/Ia PEIeHHs1, KOTOPBIE MOTYT IIPHUHSTH OPTraHbl TOCYapCcTBa Cy/a, KaK MPEACTaBIsACTCS, He
MIOMETIAIOT €My BBHIONHATE cBOM GyHKUIMM» (Yearbook of the Institute of International Law, vol. 69
(cMm. cHocky 1001 BBIIIE), p. 749). CTaThs 8 PE30IIOIHH, CO CBOCH CTOPOHBI, IPEAYCMaTPUBAET:

«1. TocynapcTBa MOTyT, IO CONIAIICHUIO, IPUHATH PELIEHUE O TAKUX U3BATHAIX U3
HETIPUKOCHOBEHHOCTH CBOMX IVIaB FOCYIAapCTB, MX HMMYHHUTETa OT IOPUCIUKIIMN M UX UMMYHHUTETa OT
HCTIOJHUTEINIFHBIX Mep, KOTOPBIE OHH COUTYT LIeJIecO00pa3HbIMH. 2. Eciti n3bsaTHe He BBIpaKeHO
MIPSIMO, TO CIIEyeT CUUTATh, YTO U3BATHI U3 HENPHKOCHOBEHHOCTH ¥ IMMYHHTETOB, YIIOMSIHYTHIX B
MIPeBIAYIIEM ITyHKTE, HE UMEETCsI; CYIIeCTBOBAHHUE U 0OBEM TOTO U3BATHS JOIKHBI OBITH
OHO3HAYHO YCTAHOBJIEHBI BCEMH MPABOBBIMH CpeACTBaMIY (ibid.). DTOT MOAX0I HE M3MEHHJIICS B
pesyabrare npusstast B 2009 roay pe3ononuu 06 IMMYHHUTETE TOCYJapCTB U X areHTOB OT
IOPUCIUKLIUY B CITyyae MEKAYHAPOAHBIX IPECTYIUICHUI; BMECTE C TEM OHA COIEPXKHUT HOBBIM
3JIEMEHT, a UIMEHHO B IyHKTe 3 cTarhi 1l mpexycMmarpuBaeTcs, 4TO «roCyapcTBaM ClIeayeT
paccMOTpeTh BO3MOKHOCTB OTKa3a OT HIMMYHHUTETa CBOMX NPEICTaBUTENeH, KOTAa OHH
TIO/I03PEBAIOTCS WITH OOBHHSIIOTCS B COBEPIIEHHN MEXTyHAPOAHBIX MPECTYIICHIHY. JTa
peKOMeHIanys apauieNIbHa MOTOKEHHUAM IyHKTa 2 Toi e cratsd 11, cormacHo koTopoMy

«B COOTBETCTBUH C OOBIYHBIM M JOTOBOPHBIM MEX/[yHapPOIHBIM IIPABOM IOCY/IapCTBA 00s3aHBI
MIpeynpekaAaTh U IpeceKaTh MeXIyHapoIHbIe IpecTyIuieHus. He cnenyer nomyckarb, 4TOOBI
HMMYHUTETBI CITY)KWJIY PETSTCTBIEM IS /IeKBAaTHOTO BO3MEILEHUs yiepOa, Ha KOTOpoe UMEIOT
MIPaBO XEPTBHI MPECTYIICHNH, OXBAaTHIBAEMBIX HacTosIIeH pe3omronmeity (Yearbook of the Institute of
International Law, vol. 73-1-11 (cm. crocky 1001 BBIIIE), p. 227).

OpnHaxo cienyeT UMeTh B BUAY, 4To B cirydae Konsenim 2004 roga Bompoc 00 0TKase OT
UMMYHHUTETa pacCMaTPHBAETCsI JINIIL KOCBEHHO, B (hOpMeE MEepeUrCIIeHNS psija ClIy4aeB, B KOTOPBIX
MHOCTPaHHOE T'OCYapCTBO aBTOMAaTU4ECKU CUYMTACTCS CONNIACUBLIMMCS Ha OCYIIECTBICHHUE
IOPUCAUKINY CyJaMH rocyaapceTsa cyna. CM. 1o 3ToMy Bompocy ctatbu 7 U 8§ KoHBeHIHH.

Cwm. Coennnennsrie LlTarsr AMeprky, 3akoH 00 IMMYHHTETE HHOCTPAHHBIX CyBepeHoB 1976 rona,

ct. 1605 a) 1), 1610a) 1), b) 1) nd) 1), m 1611 b) 1); Coequrernoe KoponesctBo BennkoOpurannu n
CesepHnoii Upnananm, 3akoH 00 mMMyHHUTETE TocyaapeTs 1978 roxa, cr. 2; Cunramyp, 3akoH 00
UMMyHHTETe rocynapcts 1979 rona, cr. 4; [Takucran, [loctanoBneHre 00 IMMyHHTETE TOCYIapCTB
1981 ropa, ct. 4; IOxHast Appuka, 3akoH 00 IMMyHHTETe HHOCTpaHHBIX rocynapcts 1981 roxa, cT. 3;
ABcrpanusi, 3aKoH 00 IMMYHHTETe HHOCTpaHHBIX rocynapcts 1985 rona, cr. 10, 3 u 6; Kanana,
3akoH 00 nMMyHHUTETE TocyaapcTs 1985 roxa, cr. 4.2; U3pawmns, 3akoH 00 IMMyHHTETE HHOCTPAHHBIX
rocynapct 2008 roga, ct. 9 u 10; SInoHwus1, 3aK0H 0 TpaXKJAHCKON IOPHCAUKINY SITOHNH B
OTHOIICHNH MHOCTpaHHOTO rocynapctBa 2009 roxa, ct. 6; Mcanns, Opranndeckuit 3akoH 16/2015 ot
27 oKTAOpPS O MPUBUIIETHAX ¥ UMMYHHTETaX HHOCTPAHHBIX TOCYAapPCTB, MEXIYHAPOJHBIX
opraHu3anuii co mrad-KBapTUPAMH WK OT/ICNICHUSIMU B VcaHuM ¥ MEeXTyHapOIHbIX KOH(pepeHIni
Y COBEIIaHUH, MPOBOAUMBIX B Mcnanuu, cT. 5, 6 u 8.

Arrest Warrant of 11 April 2000 (cM. cHOCKy 899 BpIIIE), €. 25, 1. 61.
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Takum oOpa3oM, akIeHT AejaeTcs Ha oOyiafaTelNie MpaBa HAa OTKa3, KOTOPHIM SIBIISIETCS
TOCyIapCTBO AOJDKHOCTHOTO JIVIIA, 8 HE CaMO JTOJHKHOCTHOE JIUIIO, YTO JIOTHIECKH BBITEKACT
13 MPU3HAHUS UMMYHHUTETa TOJDKHOCTHBIX JIMI] TOCYAAapCTBa OT MHOCTPAHHOW yTOJIOBHOM
FOPUCIUKITNH KaK CPEACTBA 3aIUTHI MIPaB M WHTEPECOB TOCYAapCTBA TOJHKHOCTHOTO JIHIIA.
[To3TOMY TONBKO IMOCTIETHEE MOKET OTKA3aThCs OT IMMYHHUTETA M TEM CaMbIM JaTh COTIIacHe
Ha OCYIIECTBICHHE YTOJIOBHOW IOPUCAUKINN JPYTOTO TOCYJapCTBa B OTHOIIEHUH OJHOTO W3
CBOMX JIOJDKHOCTHBIX JIHII. I'J1aros «MoskeT» ObLI UCIOJIb30BaH JJIs TOr0, YTOOBI IIOKA3aTh,
YTO OTKa3 SIBISICTCS TPABOM, a HE 00S3aHHOCTBHIO TOCYJApCTBa MOJDKHOCTHOTO JIMIA. JTO
COOTBETCTBYET NpenbIIyIel npaktuke Komucenu, mocunrasmiel B xoae cBoel paboTsI Hax
Pa3IMYHBIME MIPOEKTAMH CTaTel, B KOTOPBIX OHA pacCMaTpUBaja BONPOC 00 MMMYHHTETE
JNOJDKHOCTHBIX JIMII TOCYJAapcTBa OT WHOCTPAHHOH YTOJOBHOW FOPHCOUKINH, YTO
00513aHHOCTH T10 O0TKa3y OT UMMYHHTETa HE CYIIECTBYET.

5) IIpaBo 0TKa3aThCS OT IMMYHHUTETA IPHHAAJICKHUT TOCYIAPCTBY JOJKHOCTHOTO JINIIA,
IIPU 3TOM HE OBIIIO COYTEHO HEOOXOANMBIM OIIPEEISTh OPraHbl, KOMIETEHTHBIC IPUHUMATh
pemieHust 00 OTKa3e, WM OPTraHbl, KOMIIETEHTHBIE YBEJOMIIATh 00 OTKa3e OT MIMMYHHUTETA.
Hu ynoMsHyThIE BBIIIE KOHBEHIWH, HM HAIOHAJIBHOE 3aKOHOAATEIBCTBO 3TOT BOMPOC
KOHKPETHO HE PEeryJIHPYIOT; B HUX JaHbl 00LINE CCHUTKH Ha rocyxapcTso! %!, Cama Komuccus
B XOJI€ paHee MPO/ICIaHHON pabOTHI MOCYHTANIA, YTO MIPEATIOYTUTEIbHEES HE Ha3bIBATH MIPSIMO
rOCyapCTBEHHBIE OpPTaHbl, KOMIIETEHTHBIE OTKa3bIBaThCS OT MMMyHHUTEeTa! %2, Kpome Toro,
NIPUMEPOB TOCYAApPCTBEHHONH NPAaKTHKA HEMHOTO, M OHHM HE [O3BOJIIOT CHENaTh
yOenuTenbHBIX BBIBOZOB!®S. Bompoc o TOM, KakWe HMEHHO OpraHbl KOMIICTCHTHBI
NIPUHUMATH pelIeHne 00 0TKa3e OT HIMMYHHTETa, 3aBUCHT OT HAalMOHAJILHOTO NpaBa, HO MIPH
9TOM MOHHMAETCsl, YTO JaHHAsi KaTeropus BKJIIOYAET B CeOS OpraHbl, B BEACHUN KOTOPBIX
HaxXOJATCSl MEXIYHAPOAHBIC OTHOLICHUS, B COOTBETCTBUH C MEXIYHApOIHBIM IIPABOM.
OpHaKo 3TO HE 03HAYAET, YTO 00 OTKa3e He MOXKET OBITh COOOIICHO TFOOBIM JPYTHM JIUIIOM,
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B nopsiake nCKIIIOYEHNsT B HEKOTOPBIX HAIIMOHANBHBIX 3aKOHAX MPEeIyCMaTpPHBAaeTCs, 9TO 00 OTKa3e
coobmraet raBa muccuu. CM. BenmukoOpuranus, 3akoH 06 nMMyHUTETE rocyaapcts 1978 rona,

ct. 2.7; Cunranyp, 3akoH 00 UMMyHHUTETE rocynapcts 1979 rona, ct. 4.7; [lakucran, [locTaHoBICHUE
06 nmmyHuTeTe rocyaapcts 1981 roxa, cr. 4.6; IOxuas Adpuka, 3akoH 06 IMMyHHTETE
WHOCTpaHHBIX rocynapceTs 1981 roxa, ct. 3.6; M3pannb, 3akoH 00 IMMYHHUTETE HHOCTPAHHBIX
rocynapcts 2008 rona, ct. 9 c).

V>ke B IPOEKTax cTarei O JUMIOMAaTHIECKNX CHOMICHHSAX U MMMyHHTeTax Kommccns npeamodna
OCTaBHUTh OTKPBITHIM BOIIPOC 00 OpraHax, KOMIIETEHTHBIX OTKa3bIBAThCSl OT HIMMYHHUTETA
JIUIIOMATHYEeCKUX areHToB. Tak, B TeKCTe NpoekTa cratbi 30, MPUHATOM BO BTOPOM YTEHHH, OBLIO
pEeLIeHO H3MEHUTH (GOPMYITUPOBKY MYHKTA 2, CKITIOUUB MOCJIETHHE CIIOBA ITyHKTA B IEPBOM YTCHUH
«IIPaBUTENILCTBOM aKKPEIUTYIOMIETO TOCyAapcTBay. Komuccns 0ObICHAET 3TO pelIeHne CIeayIOINM
obpazom: «Komuccus pennia HCKITIOYUT CIIOBA "MPaBUTEIHCTBOM aKKPEIUTYIOIIETO TocyaapcTBa,
TaK KaK OHH MOIJIM OBITh HEMIPaBUIILHO TIOHATHI TAKUM 00pa3oM, OyATo coodmieHue o0 oTKaze
JIOJDKHO (haKTHYECKU MCXOIHUTH OT IPABUTENIBLCTBA aKKPEIUTYIOIIEro rocyaapcTsa. beiio, ogHako,
yKa3aHo Ha TO, 4TO IVIaBa MPECTaBUTEIbCTBA SIBISIETCS MPEACTABUTEIEM CBOETO IPABUTENLCTRA,

U, €CIIH OH c000I1IaeT 00 0TKa3e 0T UIMMYHHUTETA, Cy/Ibl TOCYapCTBa MPEObIBAHMS TOMKHBI
MIPUHAMATH TaKOe COOOIEHNE KaK 3asBICHHE TPABUTEIBCTBA aKKPEANTYIOIIETO TOCY1apCTBa.

B HOBOM TekcTe BOTIPOC O MpaBe IMIaBbI IPEACTABUTENBCTBA JETaTh TAKNE 3asBICHHS HE 3aTPOHYT,
TaK KaK 3TO — BHYTPEHHHUI BOIIPOC, KOTOPBIi KAacaeTcsl TONBKO aKKPEAUTYIOIMIETO FOCy1apcTBa U
IJIaBBI IPECTaBUTENbCTBAY (Edcecoonux... 1958, 1. 11, nokyment A/3859, c. 99, myHkT 2)
KoMMeHTapus K ctatbe 30). CxoxumM 06pazom Komuccenst 3asiBiiia B OTHOIICHUH POEKTA CTaThk 45
HPOEKTOB CTaTeil 0 KOHCYJILCKUX CHOLICHHSX CIeayroliee: «B TekcTe cTaTbi He yKa3aHo, KaKUM
ITyTEeM JIOJDKEH COOOIIaThesl 0TKa3 0T MMMyHHTeTa. Ecii Mepa, 0 KOTopoit HAeT peds, KacaeTcsl IIIaBbl
KOHCYJIBCKOTO YUPEKACHHUS, TO OTKa3, I0-BUANMOMY, TOJDKEH AENAThCS B 3asBICHNH, HAIPaBIIEMOM
JIUIIIOMaTHYeCKUM ITyTeM. Eciu ke 0TKa3 kKacaeTcst Apyroro paboTHHKA KOHCYIIBCTBA, 3asIBIICHHE
MOJXET OBITH C/IeTIaHO TIABOM COOTBETCTBYIOLIETO KOHCYIIBCKOTO YupexaeHus» (Eocecoonux... 1961,
T. II, moxyment A/4843, c. 118, myHKT 2) KOMMEHTapHs K cratbe 45).

Taxk, nanmpumep, B Coennnennsix Llrtarax B nene Paul v. Avril (OxpyxHoii cyn KOxHoro okpyra
Onopunsl, pemenne ot 14 saBaps 1993 roga, 812 F. Supp. 207) oTka3 copMyimipoBaa MUHUCTP
roctunuu ['anty, a B benbrun B nene Hissene Habré (cM. cHOCKy 947 BbIllie) — MUHUCTP FOCTUIIHN
UYana. B cBoro ouepens, B IlIBetinapun B nene Ferdinand et Imelda Marcos c. Office fédéral de la
police (Oenepanbusbiii cyn lBeiinapun, 2 HosOpst 1989 roxa (cM. cHocky 960 BbIIe)) Cynbl HE CTaIH
aHaJIM3UpPOBaTh, KAKMC UMEHHO BEAOMCTBA ABJIAIOTCA KOMIICTCHTHBIMUA, OTPAHUYHUBUINCHE TEM
BBIBOJIOM, YTO JIOCTaTOYHO CTaTyca roCyAapCTBEHHOTO OpraHa, U O3TOMY MPHHSIIA COOOLICHHE,
HaIpaBJIeHHOE JUILIOMAaTHIeCcKoil Muccreil OummmmuH.
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KOTOPOMY TOCYIapCTBO TPEIOCTABISIECT AJS 3TOTO CIICIUATbHBIN MaHIAaT, 0COOEHHO B
KOHTEKCTE YTOJIOBHOT'O IIPOM3BO/ICTBA.

6) B omnnume ot mpoekrta cratbu 11 o 3azelictBoBaHMM MMMyHUTEeTa, Komuccus He
cowsa HeOOXOIMMBIM BKJIIOYAaTh B 3TOT NMPOEKT CTAThH KAKOH-THOO BPEMEHHOW 3IIEMEHT,
MIOCKOJIBKY OTKa3 MOJKET OBITh CETaH B JF000H MOMEHT BPEMEHHU.

7) B nynkre 2 roBoputcs o opMe oTKaza U MpeayCMaTpUBACTCs, YTO OTKA3 «IOJDKEH
OBIT BCErZa OMNPENEICHHO BBIPAKEHHBIM M OQOPMIATHCS B HMHCBMEHHOM BHIE». JTa
(hopMyIHPOBKa OCHOBaHA HA MyHKTE 2 cTaThl 32 BeHCKOI KOHBEHIINH O TUIIOMAaTHIECKUX
CHOIIICHHSX, COTTIACHO KOTOPOMY «OTKa3 JIOJDKEH OBITh BCETJa ONPEICIICHHO BEIPAKCHHBIMY,
u myHkTe 2 cratbu 45 BeHCKOW KOHBEHIMH O KOHCYJBCKHX CHOIICHHSAX, KOTOPBII
MPeAyCMaTPUBACT, HYTO «3a HCKIIOUCHHWEM CiIydas, HpPeXyCMOTPEHHOTO B IIyHKTE 3
HACTOSIIEH CTaTbM [BCTPEUHBIN MCK], TaKOH OTKa3 Bcerga MOJDKEH OBITh OMPEIEICHHO
BBIPAKCHHBIM U O HEM JIOJDKHO OBITH COOOIIEHO TOCYNapCTBY MPEObIBAHMS B MICEMEHHON
¢dopme». IlomoxeHne o TOM, YTO OTKa3 JOJDKEH OBITH «ONPEAEICHHO BHIPAKCHHBIM H B
MIICBMEHHOHN (popMe», yCHINBAET PHUHIIMII IIPABOBOM ONPENEICHHOCTH.

8) YcnoBue, cornacHO KOTOPOMY OTKa3 IOJDKEH OBITH OIPENEICHHO BBIPAKEHHBIM,
MOCIIeJOBATENHHO TOATBEpXkKIa0ch KoMuccuel B Xoie IPOICNIaHHO# ero paHee padoThI! %84,
U OHO OTPaXEHO KaKk B COOTBETCTBYIOIIMX MEXIYHAapOAHBIX IOroBopax'®®s, Tak um B
HalMOHANBHEIX 3akoHax'®®. Tlo sroli mpuumHe Komuccus He coxpaHwia NyHKT 4
NIEpBOHAYAIHOTO MPOEKTa CTaThbH, NpenIokeHHOoro CrenuanbHBIM JOKJIAJIIHKOM B €e
cebMOM JOKJIafie, KOTOPBIH ObLT chopMyIHpOBaH ciaeayomuM oopazoM: «OTKa3, KOTOPBIA
MOXET OBITh SICHO W HEIABYCMBICICHHO BBIBEICH W3 MEKAYHApPOIHOTO JIOTOBOpA,
YYacTHHKaMH KOTOPOTO SBJIAIOTCS TOCYIapCTBO CyZAa M TOCYIapCTBO JODKHOCTHOTO JIMIIA,
paccMaTpHBaeTCs Kak ONPEACICHHO BBIpaKCHHBIH oTKa3»'%’. Xots wiensl Komuccuu B
LIEJIOM TIOCYHTANM, YTO OTKa3 OT HMMYHHTETa MOXET OBITh NPSMO IPEAyCMOTPEH
MEXIYHapOIHbIM J0roBopoM!'%8, Gpula BBICKa3aHa ONpENEICHHAs KPUTHKA MO IOBOXIY
UCTIONIb30BAHMS BBIPAKEHHUSI «MOXKET OBITh BBIBEJCH», KOTOPOE HEKOTOPHIC HICHBI
BOCIIPUHSIIN KaK IPU3HAHUE HEKOI (hOpMBI ITOJpa3yMeBaeMoro OTKasa.

9) B03MOXXHOCTB TOTO, YTO OTKa3 OT MIMMYHHTETa MOXET BBITEKaTh M3 003aTEIbCTB,
HajlaraéMbIX Ha TOCYAapcTBa B CWIIy TMOJOKEHHH MEXKIYHApOIHBIX JOTOBOPOB,
paccMaTpHBanach, B YaCTHOCTH, B ene [Tunouema (Ne 3)19% Ho He cTana 0CHOBOII peleHus
nanatel jopaos. OHa paccMaTpHBaIach TakKe, XOTSA M C APYTOM TOUKH 3PEHHS, B CBSI3U C
TosnKkoBaHueM ctate 27 u 98 Pumckoro craryta MexayHapoJHOrO yroJIOBHOIO CyjAa U
0053aHHOCTH TOCYJIapCTB-y4aCTHUKOB COTpyAHHMYaTh C cyaoM. Opnako Komwmccus
MIOCYNTAJA, YTO HET JIOCTATOYHBIX OCHOBAaHMH JUIS BHIBOAA O TOM, YTO HAIMYUE TaKUX
JIOTOBOPHBIX 00SI3aTENILCTB MOKET aBTOMAaTHYECKH M B IEJIOM IOHMUMAThCS KaK OTKa3 OT
NMMYHHTETa JOJDKHOCTHBIX JIMII TOCyJapcTBa. B dacTHOCTHM, y4HWTHIBas TO, YTO
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Cwm. cHOcky 1076 BbILIE.

CM. BeHCKy10 KOHBEHIIUIO O TUITIOMAaTHYECKUX CHOUICHUSX, CT. 32, 11. 2; BEeHCKY10 KOHBEHIIUIO O
KOHCYITBCKHX CHOLICHUSX, CT. 45, 1. 2; KoHBEHIHIO 0 CTIeabHBIX MUCCHSX, CT. 41, 1. 2; u BeHckyto
KOHBEHIIMIO O MPEICTaBUTENILCTBE TOCYIAPCTB B UX OTHOMICHUSX C MEXTYHAPOIHBIMH
opraHu3alusIMy YHHBEPCAILHOTO Xapakrepa, cT. 31, m. 2.

Tak, Opranudeckuii 3akoH 16/2015 ot 27 okTs0ps 0 MPUBHIIETHUAX U IMMYHHTETaX HHOCTPAHHBIX
rOCyAapcTB, ME&XIYHApOAHBIX OpraHU3aluil co mTab-KBapTHPaMH WK OTACICHUSIMU B Micnanuu u
ME>KTlyHapOHBIX KOH(GEPEHINH U COBEIaHNUI, TPOBOIMMBIX B VcriaHny, IpeaycMaTpuBaeT Takoe
OTIpE/IeNICHHOE BEIPaXKEHHE 0TKa3a B CTaThe 27 B OTHOIIEHWH HMMYHHUTETA IIaBBI TOCYJapCTBa, IIaBEI
MIPAaBUTENIHCTBA K MUHICTPA HHOCTPAHHBIX JET.

A/CN.4/729, n. 103.

[TonoGHy0 no3unuio Bbipa3ui MHCTUTYT MeXayHapOaHOTO NpaBa B cBoeit pezomonuu 2001 rona 06
l/IMMyHl/ITeTaX IJ1aB l"OCyllapCTB U IPABUTECIIBCTB B Me)](}lyHapOJlHOM Inpasec, B nyl-ncre 1 CTaTrbu 8
KOTOPO# OH 3asBsieT: «[ocynapcTBa MOTYT, 10 COIIANIEHHIO, IPUHATH PEIICHUE O TAKUX M3BATHSIX U3
HETIPUKOCHOBEHHOCTH CBOHX INIaB TOCYAapCTB, X MMMYHHTETA OT IOPHCANKIMN U HX UMMYHHTETA OT
WCTIOJTHEHU S TIPUTOBOPA, KOTOPBIE OHH COYTYT IienecoodpasHbMuy (Yearbook of the Institute of
International Law, vol. 69 (cMm. caocky 1001 BbIme), p. 749).

Regina v. Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (Ne 3),
Coennnennoe KoposesctBo Bennkobpurannu u CeBepHoii Mpnanauu, nanara gopaos, 24 mapra
1999 rona (cM. cHOCKY 954 BhIIIE).
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Mexaynaponusiii Cyx B CBoeM pelIeHHH II0 Jelly, kKacatowmemycss Opdepa Ha apecm om
11 anpena 2000 200a, MOCTaHOBWI: «XOTA Pa3IMYHBIC MEXIYHAPOJHBIE KOHBCHIUH O
NPEeNOTBPAallcCHMN W HAaKa3aHWH HEKOTOPBIX TSDKKUX IIPECTYIUICHHH HallaraloT Ha
rocynapctBa 00s3aTeNbCTBA 10 Cy1eOHOMY IPECIIeIOBAaHMIO U BbIIade, 4TO TpeOyeT OT HUX
PacIIMPHUTh CBOKO YTOJOBHYIO IOPHUCIUKLHUIO, TAKOE PACIIUPEHHE IOPUCIUKIUH HUKOUM
o0pa3oM He 3aTparuBaeT UMMYHHTETBH COIVIACHO MEKIYyHapOZHOMY OOBIYHOMY IIpaBy,
BKJIIOYAsi HMMMYHUTETHI MHHHCTPOB MHOCTPAHHBIX Ael. [locienHue mo-npexHeMy MOTYT
OCHApHBaThCA B CyaX MHOCTPAHHOTO TOCYNAapCTBa, JaKe €CIH ITU CyIbl OCYIIECTBILIOT
TaKyI0 IOPUCIUKIIMIO B COOTBETCTBUH C YIOMSIHYTHIMH KOHBEHIIHSAMI» 0%,

10)  ITommmo TOTO, YTO OTKA3 OT UMMYHHUTETA JOJDKEH OBITH OMPEICICHHO BRIPAKEH, OH
JOJDKEH OBITh 0(DOPMIICH B ICEMEHHOM BHJIE. DTO MOJIOKEHHE HE KacaeTcs TOYHOH (OPMEI,
B KOTOPOH JIOJDKEH OBITH COCTaBJICH NMHCHMEHHBIH aKkT, 9TO OyAET 3aBHUCETh HE TOJIBKO OT
BOJIM TOCYIapCTBa AOJDKHOCTHOTO JIMIIA, HO U OT KaHajla, UCIOIb3YEMOTO JUISl YBEIOMIICHHS
00 oTKa3e, ¥ Jaxe OT TOro, B paMKax Kakoro mporecca (HopMysIupyercs oTka3. Takum
00pa3oM, HAYTO HE MPEMATCTBYET BBIPAKEHHIO OTKa3a MOCPEICTBOM BEpOANbHON HOTHI,
IUCbMa WM HHOTO HEAWIUIOMAaTHYECKOTO IHCHMEHHOTO COOOIICHHUS, aJpecOBAaHHOTO
opraHaM TOCYAapcTBa CyZa, MPOIECCYaJbHOTO aKTa WM IOKYMEHTa, WIH JKe IH00ro
JIPYToro IOKyMEHTa, B KOTOPOM OIPENENICHHO, YeTKO M JOOPOCOBECTHO BBIPA)KEHA BOJIS
TOCyAapcTBa OTKAa3aThCsl OT MMMYHHTETa CBOETO JOJDKHOCTHOTO JIMIA OT MHOCTPaHHOU
YTOJIOBHOH IOPHUCANKIIUH.

11)  Haxonen, cnexyer oOpaTuTh BHUMAaHHE Ha TOT (DAKT, YTO B OTJIMYHE OT ITyHKTa 2
npoekra crathi 11 Komuccust He cowra HEOOXOANMBIM NPSAMO yKa3aTh B JAHHOM ITPOEKTE
CTaThH Ha COJIEpKaHME 0TKa3a. XOTs MHEHUs 4ieHoB Komuccun 1o noBogy TOoro, BKIIOYaTh
WIN HE BKJIIOYATh MH(POPMAIMIO O COACP)KaHWH, pa3/IesIMINCh, B KOHEYHOM HTOTre OHA
MIPEATIOwWIa OCTABUTh FOCYAAPCTBY NOJDKHOCTHOTO JIMIA OTPECNICHHYI0 CBOOOLY AeHCTBHIA.
COOTBETCTBEHHO, BBIPAKEHHE «C O00O3HAUEHHWEM JOJDKHOCTHOTO JIMIA, KOTOPOMY
OTKa3bIBAaeTCs B MIMMYHHTETE, 1, B COOTBETCTBYIOIINX CIIy4asiX, JESHUH, C KOTOPBIMH CBSI3aH
OTKa3 OT HWMMYHHTETa», TMPHCYTCTBOBABIIEE B IICPBOHAYAIBHOM  IPEATIOKECHUN
CnenmanbHOTO MOKJIaI4MKa, ObUIO MCKmModeHo. B mobom cimywae, Komuccust xorena Ob
OTMETUTh, YTO COAEPKAHUE OTKa3a JOJDKHO OBITH JIOCTATOYHO SICHBIM, C TEM YTOOBI
TOCYAapcTBO, B OpraHbl KOTOPOTO OH IIOJIA€TCS, MOIJIO COBEPIICHHO OJHO3HAYHO
onpenenuth cdepy oxpaTa otkaza'®!. i 3Toil 1enu noapazyMeBaeTcs, 4TO ToCcyJapcTBO

1090
1091
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Arrest Warrant of 11 April 2000 (cM. crHocky 899 Beiie), pp. 24-25, para. 59.

Hioke npuBoasTCs TpH IpHMepa sSICHBIX 3asIBJICHHI 00 0TKa3e, cofiepiKalecs B MEMOpaHIyMe
CexkpeTapuara 1o BOIpocy 06 IMMYyHHTETE TOCYIapCTBEHHBIX JOKHOCTHBIX JIUI[ OT YTOJIOBHOTO
npecienoBanus (A/CN.4/596 u Corr.1 (pa3merieH Ha BeO-caiite Komucenu, TOKyMeHTHI
[IeCTUECATOH ceccun), mir. 252 u 253). B nene Paul v. Avril MUHHCTD ToCTUIIMH ['auTH 3asBUII, 4TO
«IIpocniep ABpuiib, OBIBIINIT TeHEPAT-IEHTEHAHT BOOPYKEHHBIX CHJI ['anTH 1 OBIBIINIT IPE3UISHT
BOEHHOTO NpaBuTeNibcTBa PecryOnuku ['anTh, He monb3yeTcst abCoMIOTHO HUKAKOH (popmoit
HMMYHHTETa, Oy/Ib TO IMMYHHTET CyBepeHa, TNIaBbl TOCYIapCTBa, OBIBIIETO IIaBbl TOCYapCTBa;
JUTUIOMATHIECKUH, KOHCYITbCKHH MM CBUIETENBCKUI HMMYHHUTET WIIH BCEBO3MOXHBIE IPYTHE
WMMYHHUTETEI, BKIIFOYasi HMMYHHUTET OT CyeOHOTO pa30nuparesCcTBa MM IPoIecca, IMMYHUTET OT
MIPUBEIEHHS B UCTIONHEHNE CYA€OHBIX PEIICHNH 1 IMMYHHTET OT HOSIBIICHHS ITepe]] CyI0M IO U Iocie
BbIHECEHHS cyneOHoro pemenus» (Paul v. Avril (cM. caocky 1083 Beime), p. 211). B nene Ferdinand
et Imelda Marcos nipeacrasnennsiit @umunmnuHamMu 0TKa3 ObUT CHOPMYITUPOBAH CIIEIYIOIHM
o6pazom: «OHININMUHCKOE TPABUTEIBCTBO HACTOSIINM OTKa3bIBAETCS OT JIIOOOT0 MMMYHHUTETA:

1) rocyzapcTBeHHOTO, 2) ITIaBBl TOCYAApCTBA WK 3) AUTIIOMAaTHYECKOTO, KOTOPHIMH OBIBIIHI
¢wmmnnuHckni npesuaeHT Gepaunang Mapkoc u ero cynpyra Mmensaa Mapkoc MoryT
TIOJTb30BaThCS MM KOTOPHIMU OHU MOTJIM ITOJTB30BAaThCS B COOTBETCTBUY C aMEPUKAHCKUM HIIH
MEX/yHapOJHBIM IIPABOM. ...JTOT OTKa3 PaclpoCTpaHseTcs Ha cyneOHoe IpeceoBaHie
®Depnunanaa u Vimensasl MapKoc 1o BBIIEYTIOMSHYTOMY JeNy (paccieoBaHue, IPOBOAUMOE B
IOsxHOM OKpyre mTara Hpio-Mopk), a Takxke Mo MmoGoMy YroNOBHOMY TPECTYILICHHIO WITH JTHOGOMY
JPYTOMY CBSI3aHHOMY C 9THM JIEJTy, B KOTOPBIX 3TH JIUI[A TOTBITAINCH OBl CCHUIATHCS HA CBOH
nmmynuret (Ferdinand et Imelda Marcos c. Office fédéral de la police (cm. cHOCKy 960 BBIIIE),
pp- 501-502). B nene npotur Xuccena Xabdpe B bproccene MunancTepcTBo roctrnnu Yamga
OTIPE/ICNICHHO 0TKa3aJI0Ch OT IMMYHHTETA B CICAYIOLIMX BBIpaKSHUSX: «BbIcIas HanuoHa bHAast
koH(pepeHnust, npoxoausiuas B Hmkamene ¢ 15 saBaps o 7 anpenst 1993 roxa, opunuaisHO
npeKparuia AeiicTBre J1000ro IOPUCIMKIIMOHHOTO UMMYHHTETA B OTHOILICHHH FOCIIOANHA XHCCeHa
Xabpe. Jra nmo3unus 6buta 3akperuieHa 3akoHoM Ne 010/PR/95 ot 9 urons 1995 roxa, cornacHo
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JOJDKHOCTHOTO JIMIA MJOJDKHO OINPENENCHHO YyKa3aTh WM JOJDKHOCTHOTO JIMIA, OT
HMMYHHATETa KOTOPOTO OHO OTKAa3bIBAaCTCS, a TAaK)Ke, B COOTBETCTBYIONIMX CIydasx,
MaTepHalbHyIo chepy oxBaTa, IPHIAaBAEMYI0 UM OTKa3y, OCOOEHHO KOT/a OHO KEeJaeT He
MIOJTHOCTBIO OTKA3aThCSI OT UMMYHHTETA, & OTPAaHUYUTH €r0 ONPEACICHHBIMU ACHCTBUSIMA
WIN WUCKIIOYNATH OIIPEACICHHbIC ACHCTBUS, KOTOPHIE IPEIMOIOKHUTEIPHO COBEPIIHIO
JOJDKHOCTHOE NHI0. B ciydae ecnu cdepa oxBara OTKa3a OT MMMYHHTETa OIpaHHYCHA,
TOCYAapCTBO JOJDKHOCTHOTO JIMIA MOJKET 3a/JeiicTBOBaTh HMMYHHUTET B OTHOIICHHWH
JICHCTBHH, HE OXBAaYCHHBIX OTKa30M, T.€. KOTAAa OpraHbl Jpyroro TIoOCyAapcTBa
HaMEpEBAIOTCs OCYIIECTBUTh WM OCYIIECTBIISIIOT CBOIO YTOJIOBHYIO IOPHCAMKLIHUIO B
OTHOIIEHHH TOTO JKE€ JOJDKHOCTHOTO JIMIA 33 NEHCTBHS, OTIMYHBIE OT MOCITYKHBIIHX
OCHOBaHMEM JUIS OTKa3a WIN O KOTOPBIX CTaJI0 M3BECTHO MOCIIE OTKA3a.

12)  Ilyskr 3 KacaeTcs CpPencTB, C IIOMOIIBIO KOTOPBIX TOCYIAPCTBO JOJDKHOCTHOTO JIUIIA
MOXET COOOMUTh 00 OTKa3e OT MMMYHHTETa CBOETO AODKHOCTHOrO jHna. ITockombky
JIaHHBIN MMyHKT NapajijiesieH MMyHKTY 3 IpoeKTa cTaThbu 11, B HEM B LIEJIOM BOCIIPOU3BEACHA
ero (opMyIHpoOBKa 32 €AMHCTBEHHBIM HCKITIOUCHHUEM CIIOBA «COOOIIEHO), HCIOIB30BAHHOTO
C IEeNBI0 MPUBEACHUS MyHKTa 3 MPOEKTa CTAaThbH 12 B COOTBETCTBHE C TEKCTOM CTaThH 45
BeHcKkoil KOHBEHIIMM O KOHCYJIBCKAX CHOIICHHSIX. YYHTHIBAs Mapajuieslb MEXKIy JaHHBIM
IYHKTOM 3 W IIyHKTOM 3 mpoekTa crtathd 11, mo Bompocy o0 opranax rocyngapcrsa
JOJDKHOCTHOTO JIMIA, KOMIIETCHTHBIX NMPUHUMAaTh pEeIICHHE 00 OTKa3e OT MMMYHHTETa U
c000ImaTh 0 HeM, CM. KOMMEHTApHH K YIIOMSHYTOMY IIPOEKTY CTaThH. B wacTHOCTH, cienyeT
0o0paTuTh BHUMaHHE Ha TOT ()aKT, YTO UCIIOIH30BAHHE INIArOJILHON (POPMBI «KMOXKET OBITE» B
MIPUMEHEHNH K CPEACTBAM CBSI3M IMEET LIEJIbI0 COXPAHUTh BO3MOXHOCTH TOT0, YTO 00 OTKa3e
0T IMMYHHUTETa OyIeT HEOCPEACTBEHHO COOOIIEHO CylaM TOCyAapcTBa Cyaa.

13)  IlynkTom 4 mpemycMaTpuBaeTCs, YTO «OPTaHbl, KOTOPBIM OBIJIO COOOIIEHO 00 OTKa3e
0T UMMYHHUTETa, HEMEJICHHO HHPOPMHUPYIOT 00 3TOM JIHOOBIE APYTUE 3aWHTEPECOBAHHBIC
oprase». OTOT IyHKT 3KBHBAJICHTEH IIYHKTY 4 TIpoekTa cTaThu 11, 3a HEKOTOPHIMH
N3MEHEHUSMH HCKITIOYUTENFHO PENaKIIMOHHOTO Mopsiaka. I[TockonbKy 00a MyHKTa ClIeIyioT
OJHOH JIOTHKE M CIIy’>KaT OJHOW LEeNIM, KOMMEHTApHU IO 3TOMY BOIIPOCY, Kacalolluecs
IpoeKTa cTaThi 11, MPUMEHNUMBI TaK)Ke K MMyHKTY 4 HACTOSAIIETO MPOEKTA CTaThH.

14)  IlyHKT 5 mpemycMaTpuBaeT, 4TO «OTKa3 OT UMMYHHTETA SIBISIETCS O€30T3BIBHBIMY.
3TO NOJIOKeHNE OCHOBAHO HA KOHCTATAllMHU TOro (pakTa, 4TO 1mocje 0TKaza OT UMMYHHUTETa
OH UMEET MOCJIEACTBHSA B Oy IyIieM BPEMEHH 1 BOIPOC 00 MMMYHHUTETE MIEPECTAET CITyKUTh
MIPEMSITCTBHEM JUTSL OCYIIECTBIICHHS YTOJIOBHOM IOPUCANKIIMY OpraHaMH rocy1apcTBa Cyaa.
CoO0TBETCTBEHHO, IPUHNMAsl BO BHUMaHHE ITOCIIECTBUS 0TKa3a OT IMMYHHTETa M CaMy €ro
MIPUPOJLY, TIPEJCTABISAETCS OYEBHUAHBIM BBIBOJ O TOM, YTO OH HE MOXET OBITH OTO3BaH,
TIOCKOJIBKY B ITPOTHBHOM CIIydae 3TOT MHCTUTYT MOTepsa Ol Besikuii cMbicin. Hecmotpst Ha
9TO, MMyHKT 5 HACTOAIIEr0 MPOEKTa CTAThH CTaJI IPEAMETOM ONpPEIeNICHHON JUCKYCCHH CPean
yienoB Komucenn.

15) OTta JAUCKYCCHs KacacTCd HE OCHOBaHHfI, MNO3BOJIAIOIIMX CYHUTATh OTKa3s OT
HUMMYHUTCTA 6630T31>IBHBIM, a BO3MOJKHBIX HUCKIIIOUEHHMH U3 0€30T3BIBHOCTH. TaK, Ipexac
BCCro CjIcAyeT OTMCTUTDL, 4YTO, IO 06H_[6My NPU3HAHUIO YJICHOB KOMI/ICCI/II/I, ITYHKT 5 B ero
HBIHEITHEH peaaknun OTpaxacT 0611.166 MpaBuJIO, KOTOPOC HABJIACTCA MPOABICHHUEM
IIpUHIUIIA ,IlO6p000BCCTHOCTI/I n OTBEYACT H€O6XOI[I/IMOCTI/I obecrneueHus HpaBOBOﬁ
OIIPEACIICHHOCTH. BwMmecte ¢ Tem HCKOTOPBIC WICHBI TAKKC BbIPpa3nJii MHCHUC O TOM, YTO M3
9TOIO0 O6III€FO npaBujia MOT'YT HUMETHBCSA HEKOTOPLIC HCKIIOYCHUA, B YaCTHOCTH ObLIH
YIOMSAHYTBI TaKHE€ ClIy4Yau, KaK YCTAHOBJICHHC IIOCJIE OTKa3a HOBBIX (baKTOB, paHee HC
H3BECTHBIX TOCYyAapCTBY MAOJDKHOCTHOI'O JIMIlA, KOHCTAaTallusA B XOA€ OCYHICCTBJICHUA
rocyaapCTBOM Cyaa HOPUCAUKIHNU MO KOHKPETHOMY ACITY (baKTa HCCO6J’IIO,HCHI/I$I OCHOBHBIX
HOpM 1[paBa Ha CIPaBCIIIMBOC Cyﬂe6HO€ pa36I/IpaT€J'II)CTBO Win  HACTYIUICHUC
HCKJIFOYUTENBHBIX 00CTOSTEILCTB 06H1€1"0 XapaKTepa, TAKUX Kak CMCHa MPAaBUTCJILCTBA UJIN

KOTOpOMY OBUTH aMHUCTHPOBAHBI ITOJUTHIECKHE CCBITBHBIE U 3aKITI0OYEHHBIC, a TaKKe JINIIA,
HaXOJMBIINECS B BOOPYKEHHOHN OIMO3UIINY, 3a HCKIroueHneM "ObiBiero [Ipesnnenrta PecrryOmmku
Xuccena Xabpe, ero CHOIBIKHUKOB H/HiH cooOmHUKOB". [ToaToMy 04eBHIHO, 4TO r-H XHCCEH
Xabpe He MOXKET NMPETeHA0BaTh Ha KaKOil-Tn00 UMMYHHTET, IPEA0CTABIISIEMbIi TOCYIapCTBEHHBIMU
opranamu Yaja, c MOMEHTa OKOHYaHUsI BeIciiel HalmoHaIBHOM KOH(epeHIMny (THCbMO MHHHUCTpA
roctrnnu Yana crnenctBeHHOMY cyabe bproccensckoro okpyra, 7 oktsiops 2002 rona).

GE.22-12452



A/77/10

M3MEHEHHE IPaBOBOIl CUCTEMBI, B pe3yJIbTaTe KOTOPHIX IIPABO Ha CHPaBEATIMBOE CyAeOHOe
pa3buparenbcTBO OoJbIie He OyIeT rapaHTHPOBAHO B TOCYJapCTBE, HaMEPEBAIOIIEMCS
OCYLIECTBUTH CBOIO YTOJOBHYIO IOPHCAUKIHUIO.

16) DOrTo BBI3BAJO IUCKYCCHIO O IIEIECOOOPA3HOCTH M JKENATEIFHOCTH BKIFOUCHUS
JaHHOTO ITyHKTa B IIPOEKT cTaThu 12. HekoTophle WieHb! BEICKA3aINCh 3a €r0 HCKIIOYCHHE,
B YaCTHOCTH B CBSI3U C TEM, YTO HU B COOTBETCTBYIOLIMX MEXIYHAPOIHBIX JOrOBOpax, HH B
HAaIOHAJILHOM 3aKOHOJATENbCTBE T'OCYHApCTB OE30T3BIBHOCTH OTKa3a OT HMMYyHHUTETa
OpsIMO HE YIIOMUHAETCs, a Takke B CBA3M C OTPAHUYCHHOCTBIO NPAKTHKHA IO 3TOMY
Borpocy'%2. JIpyrue WieHbl COUIN 1ENeCO00pa3HbIM COXPAHUTD MYHKT 5 110 COOOpaXKEeHHSIM
NPaBOBOI ONPEIEICHHOCTH U B CBSI3H € TeM, 4To cama Komuccus B OTHOLIEHHH OTKa3a OT
UMMYHHTETA, IIPEIYCMOTPEHHOT'O B €€ IIPOSKTaX CTAaTeH 0 IUINIOMATHYECKIX CHOIICHUAX U
UMMYHHTETaxX, B CBOe BpeMs 3asiBuia: «Hedero u roBoputs, 9To B JIF0OOM Cylie HIIM Cylax
ZIeJI0 paccMaTpHBaeTCsd Kak HeIelnuMOoe LeJoe M YTO Ha HMMYHHTET Helb3s CChUIATHCS B
areJUIALIMOHHON HHCTAHIIUY, €CIIH OJIOKUTEIBHBIH HIIM MOJTYAIMBBIN 0TKa3 OT IMMYHHTETa
OBbLT COBEpILICH B CyJe MepBoi MHCTaHIMW» %3, Ha 4To Apyrue 4ieHbl OTMETHIIM, YTO U3
9TOTO 3asBJICHUS HEJB3s CHEIaTh BEIBOI O OE30T3HIBHOM XapaKTepe 0TKa3a OT MMMYHHTETa.

17)  Yrtobbl oTpa3uTh NpoOIEMATHKy BO3MOXKHBIX HCKIIOYCHHI U3 OE30T3BIBHOCTH
0TKa3a, HEKOTOpPbIe WieHsI KoMuccun mpeioRuian N3MEHUTh (pOpMYIHPOBKY IyHKTA 5 1
BBECTH TaKHE FApaHTHH, KaK «KPOME UCKITIOUUTENBHBIX 00CTOATEIBCTBY NN «B IPHHIIHIIE).
ITo nx MHEHHUIO, 3TO MO3BOJIMIO OBl MPHU3HATH, YTO OTKAa3 MOKET OBITh OTO3BaH B OCOOBIX
00CTOSITENIbCTBAX, TAKMX KaK YHOMSHYTHIC BbImIe. /Ipyrue wWiCHbl, HAIPOTHB, COWIN, YTO
BKJIFOUCHHE TAKHUX BBIPAKCHHH e111e OOJIbIIE YCIOKHNT TOJIKOBAHUE TyHKTA 5 U UTO MTO3TOMY
MIPEATIOYTUTENbHEE OCTaBUTh €ro (hOPMYIMPOBKY 0€3 M3MEHEHHH!, €CJIi B KOHEYHOM HUTOTe
OyZeT MPHUHATO PEIICHHE COXPAHNUTh AAHHBIHM ITyHKT B IIPOEKTE CTaThu 12. B cBsA3m ¢ 3THM
BONPOCOM OBUIO OTMEYEHO, YTO OTKa3 OT MMMYHHTETa B KOHEYHOM HTOTE SIBIISCTCS
OIHOCTOPOHHHMM aKTOM TOCYAapcTBa, cepy AEHCTBHS KOTOPOTO CIELyeT ONpEnesiTh B
CBETE PYKOBOASIINX MPHHIIUIIOB, IPUMEHUMBIX K OZTHOCTOPOHHHUM 3asIBICHUSM TOCY 1apCTB,
CIOCOOHBIM TIPHUBECTH K BO3HMKHOBCHHIO FOPHIMYECKHX OO0S3aTENCTB, TNPHHATHIX
Komuccueit 8 2006 roay, B wactHoctd mpunimna 10'%. Hakonen, Oblia MOg4epKHYyTa
CJIO’KHOCTB OIPEJICNICHHS] MCKIIOUUTEIBHBIX 00CTOSATENBCTB, KOTOPBIE MOTYT 0OOCHOBATh
0TKa3 OT IMMYHHTETA, XOTSl 1 BHOBb IIPO3BYYAJIO, YTO CMEHA ITPABUTENBCTBA MM H3MEHEHHE
IIPAaBOBOM CHCTEMBbI, HAaHOCAIINE yIIep0 yBa)XKEHHIO IIPaB YEIOBEKA U IpaBa JOJLKHOCTHOTO
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ITo Bonpocy 00 0TKa3e 0T IMMYHHUTETa ¥ COMIACHM HHOCTPAHHOTO rOCYAapCTBa Ha IOPUCIUKIIUIO
rocyznapcrsa cyaa cM. CoenuHennbie 1lItarel, 3akoH 06 IMMYHUTETE HHOCTPAHHBIX CyBEPEHOB

1976 rona, ct. 1605 a); Coenmuaennoe KoponescTBo, 3akoH 00 nMMyHHTETE TocynapcTB 1978 roxa,
ct. 2; CuHranyp, 3akoH 00 IMMyHHUTETe rocyaapctB 1979 rona, ct. 4; [lakucran, [loctanoBnerne 06
nMMmyHHTeTE TocynapcTB 1981 roxa, ct. 4; HOxHas Adpuka, 3akoH 00 IMMYHUTETE HHOCTPaHHBIX
rocynapctB 1981 rona, cr. 3; ABctpanust, 3akoH 00 IMMYHHTETE HHOCTPAaHHBIX TOCYIapCTB

1985 ronma, ct. 10; Kanana, 3akon 06 nmMmmyHHTeTE Tocynapcts 1985 rona, ct. 4; M3pausib, 3akoH 00
HMMYHHTETE HHOCTpaHHBIX rocyaapcts 2008 rona, c1. 9 u 10; SInoHus, 3akoH o0 rpakJaHCKOH
IOpUCIUKINH SIMTOHUU B OTHOLIEHUH MHOCTpaHHOTO rocyaapctsa 2009 roxa, ct. 5 u 6; Mcnanwus,
Opraandecknii 3akoH 16/2015 ot 27 OKTAOpA 0 IPUBMIETUAX K UMMYHHTETaX HHOCTPAaHHBIX
TOCYAapCTB, MEKTyHAPOAHBIX OPraHU3AIMI CO MTa0-KBapTHPAMH WIIH OT/eICHISIME B Mcannn u
MEXIYHAPOIHBIX KOH(DEPEHIINI U COBEIAaHUH, MPOBOAUMBIX B Mcmanuu, cT. 5—8. Be30T3hIBHOCTH
OTKa3a OT UMMYHUTETA [IPEAYCMATPUBACTCA TOJILKO 3aKOHAMU ABCTpaﬂI/II/l u Ucnannu. CoracHo
3akoHy ABCTpainu 00 MIMMYHHUTETaX HHOCTPaHHBIX rocynapcts 1985 rozaa, «coracue HHOCTPaHHOTO
TOCyfapCcTBa Ha OTKa3 OT CBOET0 IMMYHHTETa B COOTBETCTBHH C HACTOSIIEH YaCThIO MPUBOIUT K
OTKa3y OT 3TOTO IMMYHHUTETA, M TaKOI OTKa3 He MOXKET OBITH OTO3BAaH MHAUE, 9€M B COOTBETCTBHH C
yCIOBHAMHE Takoro cormacus» (ct. 10.5). B cBoto ouepens, Opranndeckuii 3akoH Mcnannn

Ne 16/2015 npenycMaTpuBaeT, 4TO «COITIaCHe MHOCTPAHHOTO rOCY/apCTBa, YHOMSIHYTOE B CTAThsX 5 U
6, He MOXKEeT OBITh 0TO3BaHO MOCIIE BO30Y K/ICHNUS IPONU3BOACTBA B UCIIAHCKOM cyzie» (ctarhbs 8 (OT3bIB
coriacus)).

Edcecoonux... 1958, 1. 11, nokyment A/3859, c. 99, myHkT 5) koMMeHTapus K cTatbe 30.

Mpuarumn 10 rmacut: «OQHOCTOPOHHEE 3asBICHNE, KOTOPOE MOPOXKIAET IOPUANIECKAE 003aTeNbCTBA
JUISI TOCYIapCTBa, JAENAIONIETo 3asBIeHIe, He MOXKEeT OBITh IPOU3BOJILHO 0TO3BaHO. [Ipu onpenenenun
TOrO, OYJET JIM OT3BIB IIPOU3BOJIBHBIM, CIIEAYET YUYHTHIBATH: a) BCE KOHKPETHBIE (YOPMYITUPOBKH
3asBJICHUSI, OTHOCAIIUECS K OT3bIBY, b) CTCIICHb, B KOTOpOﬁ T€, 10 OTHOLICHUIO K KOMY B34Tbl TAKUE
00513aTeNbCTBA, MONIAraloTCs Ha 3TH 0053aTeNIbCTBA; C) CTENEHb, B KOTOPOil UMEET MECTO KOPEHHOE
HU3MEHEHHE 00CToATeNbCTBY (Eoicecoonux... 2006, T. 11 (acts Bropas), c. 161, m. 176).

305


http://undocs.org/ru/A/3859

A/77/10

306

JMIa Ha CIpaBedJInBOe CyneOHOe pa3OupaTrenbCcTBO, MOTYT OBITh OTHECEHBI K ITOM
kateropun. C Ipyroil CTOPOHbI, OBUTH BBIPAXKEHBI COMHEHHSI OTHOCUTEIHHO BO3MOXKHOCTH
BKJIFOUCHHUS B KATETOPHIO HCKIIOYUTENbHBIX OOCTOATEIBCTB TAKUX CIy4YaeB, KAaK OTKPBITHE
HOBBIX ()aKTOB, KOTOpbIE HEe OBUTM H3BECTHHI HA MOMEHT OTKa3a, WIIM OCYILECTBICHHE
IOPUCAUKIME TOCYJapCTBa CyJa B OTHOLICHWHM JCSHHH, HAa KOTOpble OTKa3 He
pacmpocTpaHsieTcs, IOCKOJIBKY OHH TMPEICTABISIOT CcO0OW HE HCKIIOYUTEIbHBIC
00CTOSITENILCTBA, a BO3MOXKHBIC OOCTOSTEIBCTBA, B CBS3H C KOTOPBIMU TOCYAapCTBO
JIOJDKHOCTHOTO JIMI[A OTKa3a He 3asBIISUIO, U MOITOMY UMMYHHUTET B CBSI3H C HUMH MOXET
MPUMEHSTHCSI Ha OCHOBAHUH OOIIUX HOPM, COJCPIKAIIMXCS B TIPOSKTAX CTATEH.

18) C yderoMm AMCKYCCHH, KPAaTKO H3IIOKEHHOH B NPEABIAYINNX IyHKTaX, U OOBITHON
NPaKTUKK B aHAJOTUYHBIX CIy4Yasx PAacXOXKACHHS MHEHUI Mexay wieHamu Komuccun B
XO0Jle PACCMOTPEHHUS TEKCTOB B MEPBOM UTCHUH KOMECCHS pelmia COXpaHUTh IyHKT 5 B
NPOEKTe CTaThH 12, TeM caMbIM IIO3BOJISIA TOCYHApCTBAM HaIJIeXKaIluM 00pa3oM
03HAKOMHTBCS € XOIOM 00CYKICHHS U NIPEACTABUTE B 3TOH CBA3M KOMMEHTAPHH.

Cratbs 13
3anpocel uH(pOpMaLUH

1. I'ocymapcTBO cyaa MOXET 3alpoCHTh y TOCYJapcTBa JOJLKHOCTHOTO JIHIA
mo0yto nH}popManuio, KOTOPYIO OHO CUMTAET PEIEBAHTHON IS IPUHSTHS PEIICHUS
0 TOM, IPUMEHSETCSI IMMYHHUTET HIIH HET.

2. I'ocynapcTBO MOMKHOCTHOTO JIMIIA MOXKET 3allpOCHTh Y TOCyAapcTBa cyna
mo0yto nH}popMannio, KOTOPYIO OHO CUMTAET PEIEBAHTHON AL IPUHSTHS PEIICHUS
0 3a7eHCTBOBAHNH NIMMYHHUTETA WIIM OTKA3€ OT HETO.

3. Wudopmanms MoxKeT OBITh 3aIPOIICHA IO JUIIOMATHYSCKIM KaHaIaM WA C
MOMOIIBIO JIFOOBIX JPYTHX CPEICTB CBS3H, NMPHEMIIEMBIX U1 3aHHTEPECOBAHHBIX
TOCYyapCcTB C OSTOW MENbl0, KOTOPBIE MOTYT BKJIOYaTh B ce0sl CpeACTBa,
MPEIyCMOTPEHHBIE TPUMEHIMBIMHE JIOTOBOPAMH O MEXKIYHAPOJIHOM COTPYIHHYECTBE
Y B3aMMHOM NPaBOBOM MOMOIIH.

4. 3anpanmBaeMoe TocyJapcTBo T0OPOCOBECTHO pacCMaTPHUBAET JIF000H 3anpoc
HHPOPMAIIH.

Kommenrtapuii

1) [poexT craTbn 13 KacaeTcsi BOSMOXHOCTH 3alpoca KaK rocylapcTBOM Cyaa, Tak

roCyIapCcTBOM JOJDKHOCTHOTO JIMLA HH(GOPMALMU IPYyT Yy Apyra. ITO IOJ0XEHUE SBIASTCS
NOCIEHAM U3 TIPOLECCYyaJbHbIX IIOJIOXKEHUH YEeTBEPTOM 4YacTH MPOEKTOB CTaTei,
NPENIIECTBYIONIMX MTOJOXKEHUIO 00 ONPEACNICHUH TOrO, NPUMEHSETCS M UMMYHUTET, —
BOIIPOCa, KOTOPOMY HOCBSAIICH MpoeKT cTaTbu 14. [IpoekT ctatbi 13 cOCTOHUT U3 YeThIpex
MYHKTOB, KaCaIOIUXCs MPaBa 3aMHTEPECOBAHHBIX FOCYAAPCTB 3alpaninBaTh HHPOPMALHIO
(mynkTH 1 W 2), mponexypsl 3ampoca WHpopManuu (IIyHKT 3) ¥ GOpPMBI pacCCMOTPEHHS
3a1poca 3anpairiBaeMbIM FOCYIapCTBOM (ITyHKT 4).

2) B mynkrax 1 ®m 2 ykasplBaeTcs, YTO 3alpamiydBaTh HHGOpMALWIO MOXET Kak
TOCYAapcTBO CyJa, TaK M TOCYAApPCTBO JOJDKHOCTHOTO Jinma. XoTst Komuccus cunraer, uto
3anpoc HHPpOopManuu 000MMHU rOCYAapCTBAMU CIIETy€eT OJJHOM M TOH e JIOTHUKE, JUIS SCHOCTH
OHa MpEeANouIa OTPa3UTh KaX Ayl U3 3TUX CUTyaluil B OTAEIbHOM IMyHKTe. OIHAKO ClieayeT
OTMETUTh, 4TO 00a IMyHKTa C(HOPMYJIMPOBAHBI IO OAMHAKOBOW CXEME, a €JMHCTBEHHBIM
pa3nu4ueM SABISIETCS KOHEYHAs 1IeIb, KOTOPYIO IPEeCiIeAyeT 3alpalliBarolee rocy1apcTBo:
B Cllyyae rocyJapcTBa CyAa OHa OyJeT 3aKiiouaThCsl B «IIPHHATHU DEIICHHS O TOM,
IIPUMEHSETCS UMMYHHUTET WM HET», a B Clydae rocyJapcTBa JODKHOCTHOIO JHIA —
B «IIPUHSTUH PELICHHS O 33/1eHCTBOBAHNH UIMMYHHUTETA WIIK OTKA3€ OT HETO».

3) 3anpoc uH(OpMaLUK, YIOMSIHYTHIH B MyHKTaX | 1 2, IMEeT ONpeACIeHHYIO LeJb,
U 3Ty €r0 XapaKTEepPUCTHUKY CIeAyeT NOHUMATh B KOHTEKCTE MPOLEAYPHI, KOTOPOI JOIKHO
CJIeI0BaTh FOCYapPCTBO IS IPUHSATHUS pelIeHus] 00 IMMYHHUTETE B KOHKPETHOM Jiene, T100
C TOYKH 3pEHHS TOCY1apCTBa cyia (pacCMOTpeHHE BONPoca 00 IMMYHHUTETE U YCTAaHOBJICHHE
HaJIMYUsI WIK OTCYTCTBUSI IMMYHHTETA), JIMOO C TOYKH 3PEHUS TOCYJapcTBa IOJDKHOCTHOTO
mna (3aaeficTBOBaHNE UMMYHHUTETa MM OTKa3 OT Hero). MIMeHHO Mo3ToMy B 3THUX JBYX
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MMyHKTaX OBIJIO MCTIOJIb30BAHO BRIPAKEHUE «JUJIS IIPUHATHUS PEIISHUS», YTOOBI TIOKa3aTh, YTO
B 000X CIlydasX HTOTOBOE peIIeHHe OyIeT pe3ylbTaTOM IpoIecca, KOTOPBIA MOXKET
COCTOSITh U3 PA3IIUYHBIX 3TAIlOB U JEHCTBUI.

4) IIpuanmas mpoext crateu 13, Kommccust yuma toT (akt, 4To, I TOTO YTOOBI
YCTaHOBUTH, NPHMEHSAETCS HMMYHUTET WIM HET, TOCyHapcTBy Cyaa HoTpedyercs
uH(pOpPMaLUs 0 JOJDKHOCTHOM JIHIE (MM, JOJDKHOCTE Ha TOCYIapCTBEHHOM YPOBHE, 00BEM
MOJIHOMOYMHA M T. II.), @ TaKKe O CBSI3M MEXIy TOCYAapCTBOM IOJDKHOCTHOTO JIMIA H
JeHCTBUAMH JOJDKHOCTHOTO JIMIIA, KOTOPBIE MOT'YT CTaTh OCHOBAaHUEM JUIS OCYIICCTBICHUS
YTOJIOBHON FOPHCAMKIMHU. JTa MHOOPMAUUS MMEET BaKHOE 3HAYCHHE Ul TOTO, YTOOBI
TOCyIapCTBO CyJa MOTJIO TPHHATH peIIieHne o0 UMMyHHTeTe (0COOEHHO B Clydae
MMMYHHUTETa ratione materiae), 0OJHaAKO MOXKET OKa3aThCi TaK, YTO OHa OyIeT W3BecTHA
TOJIBKO TOCYAAPCTBY IOJDKHOCTHOTO JiMma. To e camoe NMPOUCXOAUT M ¢ TOYKU 3pEHHs
rocyIapcTBa JOIDKHOCTHOTO JIMLA, KOTOPOE JOJDKHO IIPHUHATH PEIICHUE O 3a/leCTBOBAHHI
UMMYHHTETa WINA OTKa3e OT HEro, IIOCKOJIbKY €My MOXKET IIOHAJOOHTHCS ITOIYYUTh
HH(OPMALIUIO 0 3aKOHOAATENNBCTBE TOCYAAPCTBA, KOMIIETEHTHBIX OpraHax rocyIapcTBa cyaa
WM O CTaguu NEeHCTBUM, NPENIPHHATHIX TOCYAapcTBOM cyna. [Ipoekt cratbu 13 mpusBaH
coZeicTBOBATh NPENOCTABICHUIO OCTYIIA K TaKOi HHPOPMaLUH.

5) Huuto He mnpemsarcTByeT TOMY, YTO YIOMSHYTas B TNPEIBIAYIIEM ITyHKTE
uHpoOpMaIU yKE MOKET UMEThCSI B PACIOPSHKEHHM T'OCYAApCTBa Cyla MM rocyaapcTsa
JIOJDKHOCTHOTO JIMIIA, B OCOOCHHOCTH €CIM 0 3ampoca WH(popMmanuu ObUIH MPUMEHEHBI
MOJIOKEHHs,  COAepkaiecss B  mOpoektax  crareir 10 (00  yBemomieHHH),
11 (o 3ageiicTBoBaHMM WMMyHHUTeTa) U 12 (00 oTkaze oT mMMyHHTeTa). HecoMHEHHO,
B COOTBETCTBHHU C 3TUMHU IMOJIOKESHUSIMUA TOCYJAPCTBO CYJa M TOCYAAPCTBO JODKHOCTHOTO
JIMIA YK€ MOTJIH MPEJOCTABUTh IPYT APYTYy HEeKOTOpyto uH(opMmanuio. OJHAKO HEJb3s He
YYUTBIBATH BO3MOXHOCTH TOTO, YTO B psAlE CIy4aeB IOJYYCHHOH TakuM 0Opa3oM
HH(pOPMAIINU MOXKET 0KA3aThCsl HEAOCTATOUHO IS JOCTHIKEHHUS BBIIICYTOMSHYTHIX IEICH.
IMosTOMy, M OCOOEHHO MPU TAaKUX OOCTOSATENHCTBAX, 3aMpOC WHOOPMALUH CTAHOBUTCS
HEOOXOAMMBIM U II€JIeCOOOPa3HBIM  CPEICTBOM  OOCCICUCHMS  HAAJIEKAIIETO
(GYHKIMOHUPOBAHUS UIMMYHHUTETa, & TaKKE CIHOCOOCTBYET YKPEIUICHHIO COTPYAHHUYECTBA
MEXy 3aWHTEPECOBAHHBIMU TOCYJAPCTBAMH M CO3[AHUIO YCIOBHI B3aWMHOTO JOBEPHS.
IMosToMy cucrema 3ampoca HHGOPMAIMH, OPEIyCMOTPEHHAsh B TMpOeKTe cratbu 13,
MPEICTAaBISIET COOOM MPOIECCYaTbHYIO TAPAHTHIO JUT 000UX TOCYIapCTB.

6) 3anpoc MH(GOPMAIIMHM MOXKET KacaThCsl JIIOOOTO 3JIEMEHTA, CBEAECHHS O KOTOPOM
3ampalliBaoNniee TOCYylapCTBO CUYHMTAeT IeJIECOOOpPa3HbIM MONYYUTh MUl TPHHATHA
peIIeHus], KacaloUlerocss MMMYHHTETa. YUHWTHIBasg pPa3HOOOpa3Hwe 3JIEMEHTOB, KOTOpPBIC
rocyAapcTBa MOTYT NPHHMMAaTh BO BHUMAHHWE IIPH IPHHATHH PEUICHUs O NPUMEHEHHH
UMMYHHTETa, €ro 3aJeHCTBOBAaHWM WJIM OTKa3e OT HEro, COCTaBHTh HCUEPIBIBAFOLIMNA
NepeueHb TaKuX 3JEMEHTOB HEBO3MOXKHO. Kommccus pemmia MCIOiIb30BaTh BBIPAKEHHE
«nH(pOpMaNNIo, KOTOPYI0O OHO CUMTAeT pPEJIEBAHTHOW», OTIAB €My MPEANOYTCHHE II0
CPaBHEHHUIO C BBIPAKCHHEM «HEOOXOAMMYIO0 MH(OPMAIMIO», IIOCKOJIBKY HpHIIaraTeinbHOe
«HEOOXOAMMas» MOMKET UMETh OTpaHHUYHMTENIbHOE M (OpManbHOE 3HAUEHHE, OCOOEHHO B
aHrIMickoM s3bike. C HCIIONIB30BAaHMEM K€ CJIOBA «PENICBaHTHAS» 3alpalliBaroIEeMy
rocyaapctBy (Oynb TO TOCYZapcTBO CyJa WJIM TOCYAapCTBO JOJDKHOCTHOTO JIMIIA)
MIPEOCTABIISICTCSl MPABO B KaKAOM CIydae pellaTh, Kakylo HH()OpManuio OHO XOYeT
3aIPOCUTh, YTO COOTBETCTBYET IOJIOKEHUSIM HECKOJIBKUX MEXKYHApPOIAHBIX JOrOBOpPOB!®S,

7 ITynkT 3 KacaeTcst KaHaJIOB, IO KOTOPBIM MOXKET OBITH 3arpoleHa nHpopmanus. IToT
IYHKT CJIeAyeT MOJeNu MmyHKTa 3 mpoekros crateid 10, 11 u 12, ¢popmympoBKa KOTOPBIX
BOCIIPOM3BO/INTCS B HEM mutatis mutandis, ¥ TakuM o00Opa3oM K HeMy NPHMEHHMBI
KOMMEHTapUH, CJIeIaHHbIE B OTHOLICHUH TUX IPOEKTOB CTAaTEH.

8) B T0 e Bpems Kommccus xorenma Obl 0OpaTHTh BHUMaHHE Ha CBOE pEIICHHE HE
BKJIIOYaTh B MPOEKT CTAaTbi 13 MyHKT O BHYTPEHHEH KOMMYHMKAIMM MEXIy OpraHamu
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CwM., HaripuMep, EBponeiickyro KOHBEHITHIO O B3aUMHOM ITPaBOBOI MMOMOIIH MO YTOJIOBHBIM JIENIaM,
cT. 3; Me)xaMepHuKaHCKyI0 KOHBEHIIMIO O B3aUMHOM MOMOIIM B 001aCTH YTOJIOBHOTO IPaBOCY U,
cT. 7; KoHBeHIHI0 0 CyneOHO# MOMOIIH IO YTOJIOBHBIM JIeJIaM MEX/y TOCyAapCTBaMH — YJICHAMH
Coo0111ecTBa MOPTYTaNOA3bIYHBIX CTPaH, CT. 1, nm. 1 u 2; TunoBoit 70roBop 0 B3aMMHOI TOMOIIH B
00J1aCTH YTOJIOBHOTO MPAaBOCYIHS, CT. 1, I1. 2.
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TOCyZAapcTBa Cy/ia WIIM TOCYapCTBa JODKHOCTHOTO JINIA, aHAJIOTHYHBIN MTyHKTY 4 IPOEKTOB
crareif 11 u 12. 310 0OBACHAETCS TEM, YTO 3aIpPOC MHMOPMAINH CIEAYeT MOHNMATh KaK
OTHOCSIIIMMCA B OCHOBHOM K WH(GOpPMAanuy, B 3HAYUTENBHOM YHCJIE CIIydacB
JOTIOTHUTENBHON WM J0OABOYHOM IO OTHOWICHHWIO K WH(pOpMAINH, YK€ UMEomeiics B
pacIopsDKeHHH TOCyJapcTBa Cyla WIM TOCyAapcTBa IOJDKHOCTHOTO JIHMIA, W KOTOpas,
CIIEIOBATENIFHO, IOJDKHA B OCHOBHOM IMIPENOCTaBIATHCA Ha Oojee MO3JHEM 3Tare
npoueaypsl. I1o3TOMy MOXXHO HpEAINOIO0XKUTh, YTO OpraH, KOMIETEHTHBIH HPHHAMATh
pemIeHusI B OJHOM M3 JBYX TOCYAapCTB, yke OyIeT HM3BECTEH APYroMy TIOCyIapCTBY,
U, CIIEIOBATENIHO, HET HEOOXOAWMOCTH BBOIUTH 3TOT OJJIEMEHT, ACHCTBYIONIMH Kak
3alIMTHAs OTOBOpKa. B mobom ciydae, ecnu 3anmpoc MHGOPMAIMK JENAcTCsl HAa PaHHEM
3Tamne pacCMOTPEHUs BONPOCca 00 MMMYHHTETE, HEOOXOANMO ITOHUMATh, YTO HET HUKAKUX
IPUYMH HE NPUMEHATh NPUHIUI 00S3aTEIbHON KOMMYHHUKALUA MEXIY KOMIIETCHTHBIMA
OpraHaMy OJHOTO M TOTO € TOCyapCTBa.

9) [IyskT 4 3aMeHseT MyHKTH 4 M 5, MepBOHAYAIBHO TNpeIokeHHble CIiernaabHBIM
JOKJIAYUKOM, B KOTOPBIX IIEPEUHCIUINCE BO3MOXKHBIE OCHOBAaHHMS JUIA OTKa3a B
YIOBJICTBOPEHUH 3allpoca W YCIIOBHUS, KOTOPBIMH MOTYT CONPOBOXIAThCs Kak 3ampoc
nHGOPMALIUK, TaK U e¢ MPEeJOCTaBICHHe, BKIOYAs KOHQHICHINAIBHOCTE!'®S. Komuccus
COWIa, YTO MpPEANOYTHTEIbHEE BKIIOYHTh B NPOCKT cTaThd 13 Goyee mpocToil MyHKT,
B KOTOPOM BCETO JIMIIb H3JIaraeTcsi NPUHIMI JT0OPOCOBECTHOTO PACCMOTPEHHMS JIHOOOr0
3anpoca MHGOPMALUK 3alpaliiBaeMbIM TOCYIapCTBOM, OyAb TO TOCYAApCTBO CyJAa MU
rOCyIapCTBO JOJDKHOCTHOTO JIMHA. DTO OBUIO CHENaHO IO HECKOJNBKHM IPUYMHAM.
Bo-mepBBIX, NepBOHAYANEHOE MNPEIUIOKEHHE C IepedHEeM IOMYyCTHUMBIX OCHOBAHHH MIs
OTKa3a MOIJIO OBITh a contrario HCTOJIKOBAHO KaK NPU3HAHKE 00513aTeNIbCTBA IPEIOCTABITh
3alpalBaeMy0 HH(GOpMaIHIO, He MPEIyCMOTPEHHOTO MEXIYHApOIHBIM IIPaBOM, 3a
UCKIIFOYCHHEM OTIEIBHBIX 003aTeNbCTB, KOTOPBIE MOTYT COACPIKATHCS B MEXKIYHAPOIHBIX
JIOTOBOPAX O COTPYAHUYECTBE M B3aUMHOI NIPaBOBON OMOIIH WITH IPYTHX MEKTyHAPOIHBIX
JI0roBopax. Bo-BTOPHIX, MepBOHAYANBEHOE MPEIIOKECHHE MOXKET BCTYIIUTD B IPOTHBOPEUHE
C cHCTeMaMH 3ampoca U oOMeHa HWH(OpMalMel, IPeIyCMOTPSHHBIMU COTJIAICHUSAMH O
COTPYAHMYECTBE U B3aMHOI IIPaBOBOH MMOMOIIHN, KOTOPBIE B TFOOOM CIydae NOJKHBI OyayT
OPUMEHATBCS  TOCYIapCTBAMU-YYaCTHHKaMH.  B-TpeTbuX,  YCTaHOBICHHE  HOPMBI
KOH(HICHIIMATBHOCTH MOXET BCTYIUTh B IIPOTHBOPEYHE C TOCYIAPCTBEHHBIMH HOPMaMH,
PErYIIUPYIOMMMH KOHQHICHINANBHOCTE. VY B-4eTBEpTHIX, LENbIO MPOEeKTa cTaThd 13
SIBJISICTCS COJICHCTBUE COTPYIHUYECTBY U OOMEHY HH(pOpMaLHeil MeXIy ToCyJapcTBOM Cy1a
Y rOCYIapCTBOM JIOJDKHOCTHOTO JIMIIA, @ 3TA LeJIb MOXKET IIOCTPaiaTh WM ObITh MOCTABIICHA
MO COMHEHHE B TOM Ciydae, €ClIM B IPOEKTe CTaTbU OYAyT OTAENBHO NEePEYHUCIICHBI
OCHOBAHHUS JIUI OTKa3a M YCJIOBUSL.

10) Bwmecte ¢ Tem Kommuccus mosaraer, 4To BBIIIEyKa3aHHbIE NPUYUHBI HE SBIISIOTCS
JOCTaTOYHBIM OCHOBAHUEM JJISl TOTO, YTOOBI HTHOPHPOBATH BOIIPOC O KPUTEPHUSIX, KOTOPHIM
JIOJDKHBI CJIEIOBATH TOCYJapCcTBa MPH OLICHKE 3ampoca nHpopmarmu. [TosTomy oHa pemmiia
UCTIONB30BaTh (POPMYIIMPOBKY, IOCPEICTBOM KOTOPOH B MPOCTOi popMe ykas3pIBaeTcs Ha
00513aTeNBCTBO 3aIPAIIiBAEMOT0 FOCyJapcTBa J0OPOCOBECTHO PaccMOTPETH JIF000H 3arpoc,
KOTOPBIH MOET OBITh €My ajapecoBaH. TepMHH «3alpalmBacMoe TOCyIapCTBO»
COOTBETCTBYET TEPMUHOJIOTHH, OOBIYHO HCIIOIb3YEMOI B COTTIALIEHUSIX O COTPYIHUYECTBE
1 B3aMMHOI IIPaBOBOM MOMOIIIN, XOPOIIO 3HAKOMOH I'OCYAapCTBaM.

11)  BelpaxkeHne «J00pOCOBECTHO paccMaTpuBaeT» B ITyHKTe 4 OTChUIAET K oOmiemMy
00513aTeNBCTBY TOCYNApCTB JICHCTBOBAaTH JOOPOCOBECTHO B OTHOUIEHUSIX C TPETHHMH
cropoHamu. OOGbeM 3TOro o00s3aTeNbCTBA, MO CaMOW CBOEH NPHPOJE, HEBO3MOXKHO
MIPOAaHATM3UPOBATh aOCTPAKTHO, M €ro HEOOXOAMMO OIPENENSATh B KKIOM KOHKPETHOM
ciydae. Ero BkiIto4eHHe B IPOEKT CTAaThH 13 cliefnyeT NOHUMaTh B KOHTEKCTE, OIPEAEICHHOM
caMHM TIPOEKTOM CTaTbd, T.€. KaK OMNpeJeNeHHe MpPOLECCyalbHOr0 HHCTPYMEHTA,
CIOCOOCTBYIOIIETO COTPYAHWUYECTBY MEXKIY TOCYAapCTBOM CyAa UM TOCyIapCTBOM
JODKHOCTHOTO JIMIA B LENAX MPEIOCTaBICHUS KakKJOMy M3 HUX BO3MOXHOCTH
chopMupOBaTh BEPHOE CYXJICHHE, KOTOPOE IO3BOJUT HNPUHATH PEIICHHS, YIIOMSHYTHIE B
nyHkTax 1 n 2. COOTBETCTBEHHO, BHIPAXKEHUE «I0OPOCOBECTHO PAacCMaTpPHBACT» CIIEIYET
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WHOCTpaHHOI yronoBHO# ropucauknnu (A/CN.4/729), npunoxenwue 1.
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NOHMMATh B CBETE COYCTAHUS ABYX DJIEMEHTOB, a MMEHHO: BO-IIEPBBIX, 00s3aTelbCTBA
paccMOTpeTh 3aIpoc; U, BO-BTOPHIX, TPEOOBaHHS O PACCMOTPEHHH 3alpoca ¢ HaMepeHHEM
COAEICTBOBATh APYTOMY TOCYAApCTBY B IPHHATHH HH(POPMHPOBAHHOIO U 0OOCHOBAaHHOTO
peLIeHHs O TOM, IPUMEHACTCSI IMMYHHTET WIH HET, WM JKe O 3aJIeCTBOBAaHUN IMMYHHUTETA
WM OTKaze OT Hero. TakuMm oOpa3oM, BBIpaKEHHE «JOOPOCOBECTHO paccMaTpUBACT»
oTpakaeT 00s513aTeNbCTBO MOBEICHUS, @ He 0043aTENBCTBO PE3YIIbTaTA.

12)  3ampammBaeMOMy TOCYHapCTBY CIIEAYET YUYHTHIBATH 3TH JJICMEHTHI B KadecTBE
OTIPABHON TOYKH U PAaCCMOTPEHMS JII000TO 3ampoca MH(popManuy, OJHAKO HUYTO HE
MEIIAeT €My PacCMOTPETh TaK)Ke APYTHE 3JIEMEHTH WIN OOCTOSTENbCTBA NPH NPHHATHH
pEeLIeHus 10 3aIpocy, TAKUE KaK, CPEAN MIPOUETO, COOOPaKEHHSI CyBEpECHUTETA, Iy OIIMIHOTO
HopsiKa, O€30MaCHOCTH M CYIIECTBEHHO BAXKHBIE ITyOJIMUHBIE HHTEpECHl. B mobom ciydae
Komnccns He codna He0OXOIMMBIM MPSMO YIOMHHATB 3TH 3JIEMEHTHI B IPOEKTE cTaThu 13,
MIOCKOJIBKY MPU3HAET, YTO 3alpallMBaeMOE TOCYIapCTBO CaMO ONpPEAEIsIET OCHOBaHMSA
CBOETO PEUICHHUS.

13) Kommccus He cousa HEOOXOAUMBIM TPSMO YIOMHHATH B IYHKTE 4 BO3MOXHOCTB
OroBapHBaTh KaKUMHU-THOO YCIOBUSIMH HPENOCTaBICHUE 3allpOLICHHONW HH(OPMALUH.
OnHaKo HMYTO HE MENIaeT 3alpaliiBacMOMy TIOCYNapCTBY pPacCMOTPETh BO3MOXKHOCTh
YCTaHOBJICHHS TAaKUX YCIOBHIl KaK YacTH Hpolecca «I0OPOCOBECTHOTO PacCMOTPEHHS»
nroboro 3ampoca MHGOpPMAanUHM, OCOOCHHO €CIHM 93TO YIPOIIAeT IMPeIoCTaBICHHUE
3ampanmBaeMoil ”HGOPMaLUH HIH CIIOCOOCTBYET eMy.

Crarbi 14
YcraHoBIeHNe HAJTHYUS WIN OTCYTCTBHSI HMMYHHTETA

1. Hamwaune nnn OTCYTCTBUC Y NOJDKHOCTHOI'O JIMIA rocyaapCcrBa UMMYHHUTETA
oT HHOCTpaHHOﬁ yI‘OJ'IOBHOﬁ OPUCAUKIIUN YCTAHABJIIMBACTCA KOMIICTCHTHBIMU
OpraHaMm TrocCyaapcTtBa Cyda B COOTBETCTBUM C€ €ro 3aKOHOJAATCILCTBOM H
npoueaypamMu v COriiaCHO NpUMCHUMBIM HOPMAM MEKAYHAPOAHOTO IIpaBa.

2. HpI/I YCTAHOBJICHMU  HaJIWYUA WIA OTCYTCTBUA HUMMYHHTCTA TaKHUC
KOMIICTCHTHBIC OpraHbl YYUTBIBAIOT, B 4A4CTHOCTHU:

a) HaNpaBWJIO JI TOCYIAapCTBO CyAa YBEIOMIIEHHE, IPEAyCMOTPEHHOE
npoekToM cratbu 10;

b) SaﬂeﬁCTBOBaHO JIK TOCYAApCTBO JOJDKHOCTHOI'O JIMIIa UMMYHUTCT WU
OTKa3aJIOCh OT HErO,

c) mo0yl0 JIpYTyl0 pEJEBaHTHYI0 HH(POPMAIHIO, IPEAOCTABICHHYIO
OpraHaMy rocyZapcTBa JOJDKHOCTHOTO JIIA;

d) MOOyI0 JIPYTYIO pEeJeBaHTHYIO WH(OpMAIUIo, MPeJOCTaBICHHYIO
JOPYTHMH OpraHaMH TOCYIapCTBa Cya;

e) m00y10 IPYTyI0 PeIeBaHTHYIO HH()OPMAIIUIO U3 APYTUX UCTOYHHUKOB.

3. KOF,I[a JJI1 YCTAHOBJICHH A HAJTWUYUSA UK OTCYTCTBUSI UMMYHUTETA rOCY1apCTBO
Cyaa paccMarpruBacT BOIPOC O IPUMCHCHUM IIPOCKTA CTATbU 7

a) TaKo€ pelIeHHe MNPUHUMAETCS OpraHaMy JOCTaTOYHO BBICOKOTO
YpOBHS;

b) B JIOTIOJIHEHHE K TOMY, YTO IPEYCMOTPEHO B ITyHKTE 2, KOMIETEHTHBIE
OpTraHbl:

1) yOeXIaloTCsT B HaJMYMM CYNIECTBEHHBIX OCHOBAaHWI IoJIaraTh, 4TO

JOJDKHOCTHOE ~ JIMIIO  COBEpUIMIO  Jr000€ M3  NPEeCTyIUIeHHH 1o
MEXyHapOJAHOMY MpaBy, IEPEUUCICHHBIX B IPOEKTE CTAThU 7;

ii) paccMarpuBaroT JII00OH 3ampoc WM YBEJIOMJIEHHE JIpyroro opraHa
BJIaCTH, CyJa WIM TpuOyHaja OTHOCHTENILHO OCYLIECTBIICHHS MM WU
HaMEpPEHHUs OCYLIECTBUTh YTOJOBHYK IOPHUCIUKIUIO B  OTHOIIEHUU
JIOJDKHOCTHOTO JIMLA.
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4. KommerenTHbIE OpraHbl TOCYAapCcTBa CyJla BCETAAa YCTAHABIMBAIOT HAIWIHE
WA OTCYTCTBHE HMMYHHUTETA!

a) 10 BO30YKIICHHS YTOJIOBHOTO IIPOU3BOJICTBA;

b) JO TPUHATUS TPUHYAWUTEIBHBIX MEp, KOTOPBIE MOTYT 3aTPOHYTbH
JOJDKHOCTHOE JIMIIO, BKIIOYAs TAKHE MEPbI, KOTOPBIE MOTYT 3aTPOHYTH BCAKYIO
HETIPUKOCHOBEHHOCTh, KOTOPOW IOJDKHOCTHOE JIMIIO MOJXKET IOJb30BAThCSA II0
MEKAYHAPOJHOMY MpaBy. OTOT IONMYHKT HE MPEIATCTBYET IPUHITHIO HIN
NPOJODKCHUIO NPUMEHEHHS Mep, OTCYTCTBHE KOTOPBIX HCKIIOYano  Obl
MOCJIETYFOIIEe YTOJIOBHOE MMPOM3BOJCTBO POTHB JOIKHOCTHOTO JIHIIA.

5. JIroboe penieHHe 0 TOM, YTO JIOJDKHOCTHOE JIMIO JPYrOro rocyfapcrsa He
MOJIB3YETCS UMMYHHUTETOM, MOXKET OBITh OCIIOPEHO B CyIeOHOM TMoOpsgke. OTo
MIOJIOXKECHNE HE HAHOCHT yIiepba qpyruM croco0aM OCHapuBaHUS JIFOOOTO PEeIICHHS
0 HAJIMYUU WM OTCYTCTBHHM HMMYHHTETA, KOTOPBIE MOTYT OBITH HCIIOJIb30BAaHBI B
COOTBETCTBHH C IIPHMEHUMBIM 3aKOHOAATEIECTBOM FOCYAAPCTBa Cya.

KommenTapuii

1) [Ipoext cratbu 14 KacaeTcst yCTAaHOBJICHHS HAIMYMSA WIA OTCYTCTBHSA MMMYHHUTETA.
IMon «ycraHoBNeHWEM HAMW4MsA WIM OTCYTCTBHS» IIOHHMAETCS pEIICHHE O TOM,
MIPUMEHSCTCS] WIN HE TPUMEHSETCSI IMMYHHUTET B KOHKPETHOM CIIydae, ¥ II03TOMY JaHHOE
TIOJIO’KEHHE SIBJISIETCS] LICHTPAIBHBIM ITOJI0)KEHHEM YacTH YEeTBEPTOH HACTOSIINX IPOEKTOB
craref. [Ipoekr cratem 14 mpezncraBiseT COOOH OHY W3 OCHOBHBIX IPOIECCYaTbHBIX
rapaHTHH, COAEPXKAIUXCS B 3TOH Y4acTH.

2) «YCTaHOBJIEHHE HANMYMA WIN OTCYTCTBHUS» SIBIIICTCS 3aKIIOYHTEIBHBIM 3TAlloM
mporecca, B X0JIe KOTOPOTO KOMIIETCHTHBIE OpTraHbl TOCyNapcTBa CyAa MPOBOASAT OLEHKY
Pa3NUYHBIX JJIEMEHTOB W OOCTOSTENBCTB KOHKPETHOTO Jiefla, W OTIMYaeTcs OT
«PacCMOTPEHUSD» MMMYHHTETA, PETYIMPYEMOTO MPOEKTOM CTAaThbH 9, KOTOpPOE OTHOCHUTCS
TOJNBKO K Hayaly HU3Y4eHHUs 3Toro Bompoca. [I0CKONBKY yCTaHOBICHHWE HATHYMSA WIH
OTCYTCTBUSI MMMYHHTETa — 3TO 3aKIIOYMTENBHBIM 3Tal Ipolecca, MPOeKT craTteu 14
HEOOXOANMO paccMaTpHBaTh B COBOKYIMHOCTH C JPYTHMH ITOJIOXKEHHSAMH YacTH YETBEPTOU
IIPOEKTOB CTATEH, B YACTHOCTH C MPOEKTaMHu cTatei 8—13, KoTopble KacalTcs HHCTUTYTOB,
PENeBaHTHBIX UISl ONpEeNICHNs] UMMYHHTeTa. B 3ToM cBsA3M cieqyeT oOpaTUTh BHUMaHHE
Ha 0COOYI0 3HAUMMOCTH TPOEKTa CTaThbH 8, ompenerstomeld chepy NMPUMEHEHUs YacTh
YEeTBEPTOil M €€ B3aHMMOCBS3b C JIPYTMMH 4acTsIMH NpoeKToB crareil. CorijacHo sTomy
NIPOEKTY CTaThM, YCTAaHAaBIMBATh, MNPUMEHSETCS WJIM HE NPUMEHSECTCS WMMYHHTET,
HEOOXOAMMO BCSKMH pa3, KOTJla BO3HMKAET BOIPOC 00 MMMYHHTETE OT OCYIIECTBICHHS
YTOJIOBHOH IOPUCIUKIIMY TOCY 1apCTBA Cy/ia, B TOM YHCJIE B CIIy4asX, KOTAa MOKET OKa3aThCsl
MIPUMEHUM HPOEKT CTaTby 7.

3) Ipoext cratbu 14 COCTOMT M3 MATH IYHKTOB, COOTBETCTBEHHO KAacCalOIIUXCS
OIpe/IeNICHHsI TOTO, KTO JOJDKEH YCTAaHABIMBATh HAIMYHUE WA OTCYTCTBHE IMMYHHTETA U Ha
OCHOBaHMM KaKMX MPaBOBBIX HOPM (IyHKT 1), OOLIMX KPHUTEPHEB, KOTOPBIE IOJDKHO
YUYHUTBIBATh TOCYAAPCTBO CyAa HPH YCTAHOBICHWYM HAJMYMS WM OTCYTCTBUS HMMYHHUTETA
(myHKT 2), O0COOBIX KpPUTEPHEB, KOTOPBIE JODKHO YYUTBHIBAThH TOCYJAapCcTBO CyAa IPH
YCTaHOBJICHHH HAMYMs MJIM OTCYTCTBUS MMMYHHTETA B CBSI3M C INIPOCKTOM CTaThbH 7
(myHKT 3), MOMEHTa, B KOTOPBII yCTaHABJIMBACTCSl HAJIMYKE WM OTCYTCTBUE MMMYHHTETA
(myHKT 4), ¥ cCyIeOHOTo IepecMoTpa pemeHns: 00 IMMyHHUTeTe (IyHKT 5).

Ilynxkm 1

4) ITynkr 1 B TekcTe Ha aHTIMHCKOM S3bIKE HAaYMHAETCsl co cioBa «determination»
(ycranoBnenue). Emy npenmectByeT onpeaeneHHbIH apTUKIIb C IENbI0 yKa3aTh Ha TO, 9TO
HaJlMYhe WIM OTCYTCTBHE HMMYHHTETa BCErJa YCTAHABIMBACTCS INPHUMEHHUTEIBHO K
KOHKPETHOMY [Iely, 3JE€MEHThl W OOCTOSTENbCTBA KOTOPOrO MOTYT OTJIMYATBHCS OT
9JIEMEHTOB U OOCTOSITEIBCTB 0000 JPYroro jeia. B Tekcre Ha Bcex OCTalbHBIX S3BIKAX
JUTSL TOCTHIKEHUSI 3TOH 1esi ObUT HCIIOIb30BaH Hanbosee NOAXOSIINN TEPMUH.

5) Hammune wnn OTCYTCTBUC HWMMYHUTCTA YCTAHABJIMBACTCA «KOMIICTCHTHBIMH
OpraHaMu rocyaapcrBsa cyaa. cDOpMyJ'IHpOBKa «KOMIIETCHTHBIC OPpraHbl IrOCyAapCTBa Cyaa»
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BHOCHT 3JIEMEHT I'MOKOCTH, KOTOPBIH ITO3BOJIIET YYMTHIBATh [[Ba DJIEMEHTA: BO-IIEPBBIX,
HaJM4de WIM OTCYTCTBHE HMMMYHUTETa MOXET YCTAaHABIMBAThCA B Pa3HbE MOMEHTHI
BpPEMEHH U He OTpaHHYMBACTCS CyAeOHOH IpoLeaypoil B CTPOroM CMBICIIE 9TOTO MOHATHS,
U, BO-BTOPBIX, OpPraHbl, KOTOpPBIE MOTYT YCTaHAaBIMBaTh HAJIUYHE WIH OTCYTCTBHE
UMMYHHTETa, MOTYT Pa3lIMYaThcsl B Pa3HBIX TOCYJapCTBAaX B 3aBHCHMOCTH OT NPUMEHHUMBIX
HAalMOHAIBHEIX HOpPM. TakuM 00pa3oM, KOMIICTCHTHBIC YCTAaHABIMBATH HAIMYHE WU
OTCYTCTBHE HMMMYHHUTETa OpTaHbl MOTYT BKJIIOYaTh B ce0s aIMHHHCTPATHBHBIC WIH
UCIIONIHUTENIBHBIC OpTaHbl, HPOKYPOpOB, Cyldell WIM JOpyrue OpraHbl, KOTOPHIM
HalMOHAJIFHOE 3aKOHOJATENILCTBO TOCYAAPCTBa Cyla MPEIOCTABISET TaKyl0 KOMIICTCHIHIO.
Kpome TOro, HE0OXOIMMO YYHTHIBaTh, YTO KOMIETCHTHBIMH MOTYT IIOCIIEIOBATEIHHO
CUUTATHCSI HECKOJIBKO OPraHOB TOCYHapCTBa CyAa B CIydasX, B KOTOPBIX HAJIM4YHE WM
OTCYTCTBHE HMMYHHTETa MOXKET WM JOJDKHO YCTaHABIMBATBCS HA PA3HBIX CTaIMsX,
B YaCTHOCTH KOTJa OCYLIECTBJICHHE YTOJIOBHOH FOPHCIUKINK TOCYAApcTBa cyna Tpedyer
BMELIATENbCTBA CYASOHBIX OPraHOB. B Takux cilydasx Ka)kIblil U3 KOMIIETCHTHBIX OPTaHOB,
NPUHUMAIONIMX ~ pelleHde o0  MMMyHUTETe, JODKeH IIPUMEHSTh  KPUTSpHH,
MIPeIyCMOTPEHHBIE B IIyHKTax 2, 3 1 4 mpoekTa cratbu 14.

6) Hammuwne wnn OTCYTCTBUC HMMYHUTCTA YCTAHABJIMBACTCA B COOTBCTCTBUU C
HAaOUOHAJIbHBIM 3aKOHOJAATCIIbLCTBOM TrocCyAaapCTtBa cCynaa. B IIYHKTC 1 HCIIOJIb3YCTCA
BBIPpa’KCHHUC «B COOTBETCTBHUU C €TI0 3aKOHOAATCIILCTBOM W IIpoLeaAypaMmu» AJid TOTO, YTOOBI
YKa3aThb, YTO KOMICTCHTHBIC OPraHbl JOJKHBI IPUHUMATh BO BHUMAHHNC KaK MAaTCPpUAJIbHBIC,
TaKk KW MPOHECCYyaJIbHBIC HOPMbBI W  IMPOLUCAYPHBIC IIpaBujIa, [PUMCHHUMBIC K
COOTBCTCTBYIOLIEMY CJIy4alo. BwMmecte ¢ TCM, XOTsd BHYTPCHHCC IIPABO rocyAapcTBa Cyla
6yz(eT SIBJISITHCS OCHOBHOM 0a3oii JUIA YCTAHOBJICHUS HAJIMYHWA WK OTCYTCTBUSA UMMYHUTCTA,
B IMMYHKTC TAKXKC MPAMO YIIOMHUHACTCA, YTO TAKOC YCTAaHOBJICHUC NOJIKHO OCYIICCTBIIATHCA
«COIMIaCHO TMPHUMCHHUMBIM HOPpMaM MCKAYHAPOJAHOI'O IIpaBa», IIOCKOJIbBKY HWMMYHUTCT
SABJIACTCA HHCTUTYTOM MCKAYHAPOJAHOIO IIPpABa, 4 rOCyAapCTBa CBA3aHbI KaK O6BI‘IHBIMI/I, TaK
U OOTOBOPHBIMHM HOPMaMH, KOTOPBIC MOTYT HMCETb HNOCICACTBUA I HMMYHUTCTA H
YCTAHOBJICHHA €TI0 HAJINYHA WU OTCYTCTBUA. HOBTOMy o0e KaTeropumn (Ha].[I/IOHaJ'IBHOC u
MCIKAYHApOAHOC npaBo) JAOJIKHBI IIPUMCHATHCA BMCCTEC.

Ilynxkm 2

7 B myHkre 2 mepeuyMCHAIOTCS KPUTEPHHM, KOTOPBIE KOMIIETEHTHbBIE OpIaHbI
rOCyAapcTBa CyAa NOJDKHBI YYHUTBHIBATh NPH YCTAHOBJICHHWM HAIWYMS WIA OTCYTCTBHS
UMMYHHTETa B KOHKDETHOM ciydae. [IpenycMOTpeHHBIE B JIaHHOM ITyHKTE KPHUTEPHH
JOJDKHBl YYHUTBIBAaTBECS BO BCEX CIIydasX YCTAHOBJICHHMS HAJIMYUS WIH OTCYTCTBHSA
UMMYHHTETa, BKIIOYas T€, B KOTOPBIX MOXKET paccMaTpHBaThCS BONPOC O NMPHUMEHEHHH
npoekTa craTbu 7. B mro0oM cirydae ciemyeT MOAYEpKHYTh, YTO BKIIOYEHHBIE B JIAHHBINA
IIYHKT KPUTEPHU SIBIIIOTCSA 0a30BBIMH, IPHHUMAEMBIMH BO BHUMAaHHE BCET/a, OJHAKO HE
€IMHCTBEHHBIMH KPUTEPHSIMH, KOTOPbIE KOMIIETEHTHBIE OpTraHbl TOCYIapcTBa CyIa MOTYT
YUUTHIBATH TPH YCTAaHOBJICHWH HAIMYUS MM OTCYTCTBUSI IMMYyHHUTETa. lIMEHHO 1mo3TOMY B
KOHIIE BBOJIHOTO NPEJIOKEHNUS JAHHOTO ITyHKTa COJICPKUTCS BBIPAXKEHHE «B YACTHOCTH.

8) B mepedeHb KpHTEpHEB, KOTOpBIC MOJDKHBI YYUTHIBATH KOMIICTCHTHBIC OpTaHbI
rocynapcTBa CyJa, BKIFOUYECHbI HEKOTOPBIE CYLICCTBEHHBIEC DJIEMEHTBI, SBISIOIINECS YaCThI0
NPOLECCYabHOTO MKJIA, KOTOPBIH HAYMHAETCS C PACCMOTPEHHMS BOIIPOca 00 IMMYHHTETE U
3aKaHYMBAETCSI YCTAHOBJICHHEM HAJIMYWS WJIM OTCYTCTBUS MMMYHHTETa, B YacTHOCTH
YBEJOMIICHHE, TPEyCMOTPEHHOE NMpoeKToM crarbu 10 (MOAMyHKT a)), 3a/eiicTBOBaHHE
UMMYHHTETa TOCYAApCTBOM JOJDKHOCTHOTO JIMIIAa WJIM OTKa3 OT Hero (NMOANMYHKT b)) u
nHpopManus, UMEIOIascs B PaCIoOpsHKEHHH ToCy1apcTBa cya (MOAMyHKTHI ¢, d 1 €)).

9) OTH KpUTEpUH OBUTH BKIIIOUEHBI 110 IPUYMHE UX TPSIMOH CBSI3U € TPOLECCYaTbHBIMU
rapaHTUsIMHU, KOTOPBIX KacaroTcs mpoekTsl ctareit 10, 11, 12 u 13. Bmecte ¢ Tem, X014 Bce
KpUTEPHH, BKJIIOUEHHBIE B MyHKT 2 MPOEKTa CTaTbU 14, CBSA3aHBI ¢ APYTMMHU NPOEKTaMHU
cTared, ynmoMsHyThIMH Bbllie, KoMuccus He couna HEOOXOAMMBIM JIeNIaTh MEPEKPECTHHIC
CCBUIKM Ha HHMX BO BceX ciydasX. OHa BKIIIOUMIIA TOJIBKO MPSAMYH CCBUIKY Ha IHPOEKT
cratei 10, MOCKOJIBKY TOJIBKO 3TOT IPOEKT CTAaThU HajlaraeT ONpe/eIeHHYI0 005 3aHHOCTh Ha
roCyJ1apcTBO CyJa, B TO BpeMs KaK APYrHe MPOEKThl CTaTe€d OTHOCATCS K MOTHOMOYMSIM
rocyZapcTBa JOJDKHOCTHOTO JIMIA (3aJeliCTBOBaHME HMMYHUTETAa W OTKa3) WIH K
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HHCTPYMEHTaM, HMEIOIIMMCS B pPACIOPsDKEHMH TOCyJapcTBa CyAa M TOCyAapcTBa
JOJDKHOCTHOTO JIMIA U SABIAIOMIMCS (aKyTbTaTUBHBIMU (3aIIpOCHI HHPOPMAITHH).

10) B mroOom cmydae ciexyeT yduThIBaTh TOT (JakT, YTO KPUTEPHUH, IEPEUHCICHHbBIC B
MHKTE 2, SBIAIOTCS HE TPEANOCHUIKAMHM YCTAaHOBICHUS HAIWYMSA MIM OTCYTCTBHSA
NMMYHNTETa, a PEKOMCHIALMSIMHU, KOTOPBIE IPEIUIOKCHBI KOMIICTEHTHBIM OpraHaM M
KOTOpBIE OHH JOJDKHBI YUUTHIBATH IS LEJICH MPUHITHS COOTBETCTBYIOIIETO PELICHHUSI. DTO
0COOCHHO aKTyaJbHO B YaCTH 3aJCHCTBOBaHUS UMMYyHHTETa, KoTopoe Komuccust He cowra
HEOOXOANMOH TPEANOCHUIKOW IJIsl MPUMEHEHHS MMMYHHTETAa HM B CIlydyac MMMYyHHTETa
ratione personae, HM B cCIy4ae MMMyHHTeTa ratione materiae. KomrmereHTHBIE OpraHbI
TOCyAapcTBa Cyna JOJDKHBI yCTAHOBUTh HAJIWYHME WIIM OTCYTCTBHE MMMYHHTETa B JTIO0OM
ClTydae, HE3aBUCHMO OT TOTO, OBUI JIN OH 33A€HCTBOBAH I HET, IPH 3TOM 3a/1¢iiCTBOBaHNE
WIN He3a[eHCTBOBAHNE MMMYHHTETA B CBETE OOCTOSTENLCTB KaXJOTO KOHKPETHOTO Jena
MOXET UMETh Pa3HbIN BeC.

11)  Yro xacaercs mH(GOpMAINH, UMEIOMICHCS B PACIIOPSIKEHUN KOMIIETCHTHBIX OPTaHOB
rocyzapcTBa cyaa, To Kommccns cowna menecooOpa3HBIM YIOMSHYTh €€ OTHEIBHO,
B COOTBETCTBHH C e¢ HcTOYHMKamu. Mupopmanms, mpenocraBieHHas TrocyIapcTBOM
JOJDKHOCTHOTO JMna (TMONMYHKT ¢)), HAampsAMYIO CBsi3aHa C MEXaHW3MOM 3alpocoB
nH}popManuy, MpeayCMOTPEHHBIM B NPOEKTE CTAaThbH 13, OJJHAKO HWUYTO HE MPEMSATCTBYET
MIPEAOCTaBICHAI0 MM TakoW HWH(GOPMAIMM TO COOCTBEHHOH WHMIIMATHBE BHE 3TOTO
MexaHu3Ma. MHpopMamms, «IIpemocTaBIeHHAs APYTMMH OpraHaMH TOCYAapcTBa Cynaa»
(moxmyHKT d)), ObLTa BKITIOUEHA B CBSI3H C TE€M, YTO OPTaHbI, KOMIICTEHTHBIC YCTaHABINBATh
HaJIM4Yhe WIX OTCYTCTBHE MMMYHHTETA, MOTYT IOJIydaTh M 4acTO ITIOJNy4aroT OT APYIUX
OpPraHoB ToCyJIapcTBa HMH(MOPMAILMIO, KOTOpas MOXET OBITh UIS 3TOrO MOJE3Ha WIH
HeoOXoauMa, B YAaCTHOCTH OT CIYyXXO IIOJWINM, MUHHCTEPCTBA HHOCTPAHHBIX JIEll,
MHUHHCTEPCTBA FOCTUINH WIIH ApyTuX BenoMcTB. Hakoren, Komuccns npuHsia Bo BHUIMaHHE
TaKKe TO, YTO KOMIICTEHTHBIE OPTaHbl TOCYJapCTBA CyAa YaCTO MOTy4YaroT HH()OPMALIHIO HITH
pacrionaratloT uH(popManmeid W3 ApPYrMX HCTOYHHMKOB, BKJIIOYAs TPETbH T'OCYIApCTBa,
MEXIyHapOAHbIE OpraHu3anuy (B ToM uyncie MexayHapoaHas OpraHu3alys YrOJIOBHOW
NOJMIMM —  VIHTEpmoi), MEXIyHapoJIHbIC CIICACTBCHHBIC MEXaHM3MBI, CYHbI,
Mexnynaponueiii komuteT KpacHoro Kpecta m HenpaBUTEIbCTBEHHBIC OpPTraHH3ALUH.
Komucenst mocumrana, 9to 3Ta MHGOPMALUS MOXET OBITh IOJIE3HOW IJISI yCTAaHOBIICHMS
HaJIMYMs WM OTCYTCTBHSI MIMMYHHUTETa B KOHKPETHOM CIIydae, U II03TOMY BKIIOUHIIA €¢ B
IMyHKT 2 (TIOAIYHKT €)). B To ke Bpems oHa He cowia Ieseco00pasHbIM MIPSIMO YIIOMHUHATh
TaKkWe pas3iINYHbIe MCTOYHHUKH, IMPEIIOYTS BMECTO 3TOTO HCIOJIB30BaTh TEPMHUH «IpYyTrHe
WCTOYHHUKWY», OTHOCSIIMHCS B IIEJIOM K JIIOOOMY HMCTOYHHKY, MH(OpMAaIUs M3 KOTOPOTO
MOXET OBITH TIOJIe3HA ISl YCTaHOBICHUS HANMYMA WM OTCYTCTBHS HMMYHHTETa B
KOHKPETHOM CIIy4ae.

12)  Hakonen, ciemayer OTMETHTb, 4To KoMuccHs pellnia HUKaK HE PaH)XHPOBAaTh B
NyHKTEe 2 HMEKIIycs HHGOpMAaIMI0 MO MPH3HAKY ee HpoucxokaeHus. Iloatomy
MIOJITYHKTHI C), d) ¥ €) HAaUMHAFOTCS CO CIIOB «IFO0YI0 APYTYIO PEICBAHTHYIO HH()OPMAIIHIOY.
B moboM citydae HeoOX0AMMO OOpaTHTh BHHUMaHHE Ha TO, 4TO MH(pOpMAanus, KOTOpas
J0JDKHAa OBITh MPUHATA BO BHUMAaHHE INIPH YCTAQHOBICHHM HAIWYUS WM OTCYTCTBHS
MMMYHHTETa, BCErJa JOJDKHA OBITh «PEJEeBAaHTHOW MH(pOpMalueil», a OLECHUBAIOT ¢ Ha
HpeIMeT PEIeBaHTHOCTH KOMIIETEHTHBIE OpTaHbl TOCYapCTBa Cyaa.

Ilynxm 3

13) TIlyHkr 3 mnpuMeHseTcs TOJBKO B CiydasxX, KOTAAa HAIWYME WM OTCYyTCTBHE
MMMYHHTETa YCTAHABIMBAETCS B CBA3M C IPOEKTOM CTaTbM 7. A UMEHHO B TE€X CIydasx,
KOIJa rocyJapcTBO CyJa CUMTaeT, YTO JOJLKHOCTHOE JIMIO APYroro rocyapcTBa MOTJIO
COBEPIINUTH OJHO U3 IEPEUUCICHHBIX B IPOEKTE CTAThU NPECTYILUIEHUH 110 MEKAYHAPOIHOMY
IIPaBY, BCIEACTBHE YET0O rOCYyAapCTBO Cy1a MOKET PELIUTh, YTO AJAHHOE JTOJIKHOCTHOE JIUIO
HE M0JIb3yeTCsl UMMYHHUTETOM ratione materiae, jaske eCJid ero JeHCTBUS ObIIIM COBEPIICHBI
B o(unmarb-HOM KauecTBe. B aTux obcrositenseTBax Komucens couna, 4To AJIst TAKOTO poja
cilyyaeB HEOOXOAMMO ONpEIENUTh CHelUaIbHble KPUTEPUH YCTAHOBJIECHUS HAJIWYUS WIH
OTCYTCTBUSI MMMYHHUTETa, OOecleunBarolie Ha/uleXaliuii OanaHc MeXIy HHTepecamMu
rocyJlapcTBa CyJa U HMHTEpecCaMM roCyJapcTBa MOJDKHOCTHOTO JIMIA. OTU CHElHAaJbHbIE
KPUTEPHH MPECIEAYIOT ABE LENH, JOMOIHSIOMNE APYT ApyTra: BO-NEPBLIX, CHIKEHUE PUCKA
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MOJINTU3AIMA ¥ 3JIOYNOTPEOJICHUSI MPOEKTOM CTAaThbu 7, a BO-BTOPBIX, BO3MOXKHOCTH
BBEJICHUS B JEHCTBUE INPOEKTa CTAaTbU / WU HENOMYLIEHHE CHUTyallud, B KOTOPOH €ro
JIO0OPOCOBECTHOE MIPUMEHEHNE OKa3hIBACTCS HEBO3ZMOKHBIM.

14)  CroenmanbHble KpUTEpUH, IEPEUYHCICHHBIE B IYHKTE 3, JOMONHSIOT KPHUTEPUH,
U3JIOXKEHHBIC B IYHKTE 2 M IPUMEHSAEMBIC TaKXkKe B CIydac YCTAHOBJICHHS HaIWYUs WM
OTCYTCTBHSI HMMYHHTETa, KOTOPBIH MOXET OBITh 3aTPOHYT IIPOSKTOM CTaTbd 7.
CrenpasibHbIE KPUTEPHH, IIPELYyCMOTPECHHBIE B ITyHKTE 3, KacaloTcs JBYX Pa3HBIX BOIIPOCOB,
a HMEHHO: KaKHe OpraHbl JOJDKHBI YCTaHABIMBATh HAIMYUE WM OTCYTCTBHE HMMYHHTETA B
JAHHBIX OOCTOSITENBCTBAX (MOAMYHKT a)) W KaKWe JOMOIHUTEIBHBIC AIIEMEHTHI JTOJDKHBI
OBITh OIICHEHBl KOMIICTCHTHBIMH OpraHaMH Ul LeJell YCTaHOBJCHUS HaIM4MA HWIH
OTCYTCTBHUS IMMYHHTETA (TIOAITYHKT b)).

15) B moamyHKTE a) IpeXycMaTpPHUBAETCs, YTO HAIWYME WIN OTCYTCTBHE MMMYHHTETA
YCTaHAaBIMBAIOT «OPTaHbI JOCTATOYHO BBICOKOTO YPOBHs». DTOT KPUTEPHH OBLT ONpenecH
Komuccueit ¢ yuerom, B IEpBYIO O4epelb, CEPbE3HOCTH MNPECTYIJIEHUM, B COBEPLIEHUU
KOTOPBIX OOBHHSETCS JOIDKHOCTHOE JIMIO M KOTOPHIE B CHIYy CBOMX XapaKTEPUCTHK U
ocoOeHHOCTEH TPeOYIOT OLICHKH TOCy JapCTBEHHBIMH OpraHaMH ¢ 0C000# KBanuduKauen n
YpOBHEM KommeTeHIMH. Kpome Toro, yduTeiBaics TOT (akT, 4TO B CBSI3HM C JAaHHOU
KaTeropueil NpecTYIUICHUH OCYIIECTBICHHE YTOJOBHOM IOPHCIWKIMM B OTHOIICHUH
MHOCTPAHHOTO JOJDKHOCTHOTO JIMIA MOJXET CEpPhE3HO IOBIHATH Ha B3aUMOOTHOIICHHS
MEXAYy TOCYAapCTBOM Cyla W TOCYZApCTBOM JIOJDKHOCTHOTO JIMI@, YTO CIYXHT
JOTIOJIHUTENBHBIM OCHOBaHMEM JUI Meperadd Bompoca 00 HMMMYHHTETE B OpTaHbI
JOCTaTOYHO BBICOKOTO YPOBHSI IIPUHSTHUS PELICHHUH.

16) B nonmmannn Komuccun «10cTaToqHO BBICOKHI yPOBEHBY SIBISETCS HEOOXOIUMBIM
KPHUTEPHEM TIPH ONPEICICHUN MOHATHS «KOMIIETEHTHBIN OpraH» Ul LeJiei JaHHOTO BHUA
MIPUHSTHUS PEIICHUH, ¥ TIOATOMY B MOIITYHKTE &) MCHONB3yETCs] TONBKO TEPMUH «OPTaHbD,
a HE TePMHH «KOMIIETCHTHBIE OPTaHbD», HCIIOJIB3yEMBIH B MOAMYHKTE b). B mobom ciaydae
371eCh cIIeqyeT HATOMHHTh, 9TO, KAK OTMEYAIOCh BBIIIEC, TEPMUHOM «OpPTaHbD) 0003HAYaeTCs
IApOKast KaTeropusi TOCYJapCTBEHHBIX OpPraHOB, KOTOpas BKIIOYaeT B  ceds
aJIMHHUCTPATUBHBIC, HCIIOIHUTEIbHBIC, IPOKYPOPCKHE U cyneOHble opraHsl. Kpome Toro,
CIIelyeT YYWUTHIBATh, YTO TO, KAaKHE M3 3THX OPIaHOB SBISIOTCS «OpPraHaMH JO0CTATOYHO
BBICOKOTO YpOBHS», OyZeT 3aBHCETh OT MPABOBOW CHCTEMBI KaXKIOTO TOCYAapCTBa.
ITosTOMy «mOCTAaTOYHO BBICOKMH YPOBEHB)» HENb3Sl OTOXKIECTBIATH C «HEPAPXHUECKU
BBIIIECTOSIIIAMY, TaK KaK HaJIMYKE WM OTCYTCTBHE MEPApXHU WIN MOJYNHEHUS B KaXKIOU
KaTerOpHUU OpraHoB OyJIeT 3aBUCETh OT BHYTPEHHEW CHCTEMBI TOCY1apCTBa CyAa.

17) B moamyskTe b) myHKTa 3 yCTaHaBIMBAIOTCS ABAa KPHUTEPHs, NCHCTBYIOIINE Kak
JIOTIOJTHUTENBHBIE 3JIEMEHTHI, KOTOPBIC TTO/IEXKAT OLCHKE NPH YCTAHOBJICHUH HATMYHS WIN
OTCYTCTBUSI HMMYHHTETa B CIIydasXx, KOTOpbIE MOTYT IOJIAAaTh I0J JEHCTBHE MPOEKTa
ctatey 7. Kaaplil n3 3TUX KPUTEPHEB UMEET Pa3HYIO MIPUPOY, U ITOITOMY 00s3aTeNIbCTBO,
HajlaraéMoe Ha KOMIIETCHTHbBIE OpTaHbl, B KOKIOM Cllydae (OpMYJIHPYETCs MO-pa3HOMY:
«yOeXIat0TCs» [UIS TIEPBOTO KPUTEPHSI U «PACCMaTPHBAIOT» JUIS BTOPOTO.

18) B cOOTBeTCTBHMU C TEPBBIM W3 KPUTECPUCB, COACPXKAIIUXCA B TOAIYHKTE b) 1),
KOMIIETCHTHBIE OPTaHbl «YOSKIAIOTCS B HAJIMYUH CYIIECTBEHHBIX OCHOBaHHMIA IIOJIaraTh, 4TO
JIOJDKHOCTHOE JIMIO COBEPLIMNIO JI000€ W3 NPECTYIUICHHH 110 MEKIYyHapOAHOMY IIPaBy,
MIEPEYUCIICHHBIX B IPOEKTE CTAThU 7», T. €. IIPECTYIUICHHE TeHOLH /1, IPECTYIUICHHS TPOTHB
YEJIOBEYHOCTH, BOCHHBIE MPECTYIJICHUs, IPECTYIUICHUE anapTenia, TMbITKA WK
HacCWJIBCTBEHHOE HMCYE3HOBEHHE. BhIpaskeHne «yOexmaroTcs» OTHOCHUTCS K O00S3aHHOCTH
KOMITETEHTHBIX OpraHoB c(opMHupoBaTh OOOCHOBaHHOE CYXJIEHHE IO 3TOMY BOHIPOCY,
OJIHAKO €ro He CIe[yeT IMyTaTh ¢ yOe)KaeHHeM BHE BCSKMX PasyMHBIX COMHEHHH, KOTOpoe
OyzeT HeoOXOIMMO CyLy JUIS TOTO, YTOOBI 3aKITFOYHMTh, YTO COOTBETCTBYIOIIEE JJOJDKHOCTHOE
JIMIIO HECEeT YTOJIOBHYIO OTBETCTBEHHOCTH 33 COBEPIIEHHE OJHOTO U3 STHX MPECTYIICHUH.
OTo pa3nuune nMeeT OOJIbIIOE 3HAYEHHE, TeM OoJyiee YTO, Kak OyJIeT OTMEYEHO HIIKE,
YCTaHOBJICHWE HAJMYUS WIM OTCYTCTBHS MMMYHHTETa MOXKET OCYLIECTBISITHCS B PasHOE
BpeMsi M He 00513aTeJIbHO JI0JDKHO COBIAIATh C CY/I€OHBIM PEIICHUEM.

19) Bo wu30exaHue MNOJIWTH3MPOBAHHOTO W  HEIPAaBOMEPHOTO  HCIIOJIBb30BaHMS
UCKJIIOYEHUH W3 MMMYHHUTETa KPHUTEpHUH, COAEpKalluiics B IMOJIMYyHKTE b) i), mpu3BaH
NPEAOTBPATUTE  CIy4ad YCTAaHOBICHUS HAJIMYUsl WJIM  OTCYTCTBUS HUMMYHHTETa
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HCKITIOYUTEIILHO Ha OCHOBAaHHMHM COOOIIEHWUH TMIpecchl, YTBEPXKACHWA WIA JAPYTOH
nH(popmanuy, KOTopsle He ObUTM IPOBEPEHBI. [103TOMY KpaiiHe BaXKHO ONPEIEIUTD CTAHAAPT
JOKa3bIBaHMS, TPUMEHUMBIA K HH(POPMAINH, NUMEIOLIEHCS B PAaCTIOPSHKCHUH KOMITETEHTHBIX
OpraHOB U SIBJIOLIECHCS OCHOBOM IJsl MpUHATHS MMM pemeHus. Ilocne paccMmorpenus
Pa3NUYHBIX BO3MOXXHOCTEH'®7 OBLIO pEIIeHO KCIOJIb30BaTh CTAHAAPT JIOKAa3bIBAHUS,
YCTaHOBJIEHHBIH Ha MEXIyHapoAHOM YypoBHe. Tak, Komuccus wusydmsia B KayecTBe
MIOJIE3HON MOJENU CTaHAApThl, OIpeleleHHble B PuMckoM crtatyTte MexayHapoaHOIro
YTOJIOBHOTO Cyna, 0co00 ydTs TpPU 3TOM TOT (PaKT, YTO OHH OBUTH PACCMOTPEHBI M
COTJIaCOBAHBI TOCYIapCTBaMH Ha MEKAYHAPOAHON KOH(PEPEHINHN C MIUPOKUM YIACTHEM.

20) Crnenmys »tomMy Kpurepuio, Kommccusi omeHmna pasiamdHble  (QOpMyITHPOBKH,
UCTIONB3yeMble B PUMCKOM cTaTyTe A ONpeNeNeHUs] HAIMYMS JOCTaTOYHBIX OCHOBAaHMI
IUIsL OCYILIECTBIICHUS CBOCH IOPUCAMKIIMU, a IMEHHO: a) «pa3yMHbIe OCHOBAHHMS I10JIaraTh,
4TO OBUIO COBEPIICHO WM COBEPIIACTCS IPECTYIUICHHE» KaK JOCTAaTOYHBIA CTaHZapT
JIOKa3bIBaHMs 1Sl NpUHATHsI [IpOKypOpoM peliieHust 0 Hadalie paccieqoBanus ' u, B ciiyyae
OTPULATENHFHOTO PEIICHUs, BECKUE OCHOBAHUS H0JIaraTh, YTO IPOBEICHIE PacCIICIOBAHNA
He OyAeT OTBeuaTh HWHTEpecaM MpaBocymusi»'®®; b) «uMeTcs pa3yMHbIE OCHOBaHHS
HoJIarath, 4TO 3TO JIMLO COBEPIIMIIO MPECTYIUICHUE «B KAUeCTBE NIPUMEHHMOTO CTaHIapTa
st Bemaud  [lanmaToil  mpenBapuUTENBHOTO NPOM3BOICTBA oplepa Ha  apect»!!%;
U C) «UMCIOTCS JIM JOCTaTOYHBIC NOKAa3aTeNbCTBa Ul YCTAHOBJICHHS CYyLIECTBEHHBIX
OCHOBaHHH MOJIarath, YTO JAHHOE JIMLO COBEPIIMIIO KaXKIO0E¢ U3 NPECTYIUICHHUI!, B KOTOPBIX
OHO OOBHHSCTCSH», C ILENBIO YTBepKAeHHs oOBuUHeHMH [lanmaToil mpexBapUTENBHOIO
npousBocTa' ',

21)  IlpoaHanmm3mpoBaB KaxIyl0 W3 3TUX (POPMYIHPOBOK CTaHIApPTA JOKA3bIBAHUS,
Kommcenss pemmna wuCmoip3oBaTh BBIpakeHHe “‘substantial grounds to believe”
(«cyImecTBeHHBIE OCHOBAHMS MOJIAraTh»), KOTOPOE OHA CYMTAET AOCTATOYHO TOYHBIM IS
JOCTH)KEHHA LIeJIeH, MpecielyeMbIX 3THM KPUTEpHEM. DTO BBIPAKECHHE 3aMMCTBOBAHO U3
TeKCcTa MyHKTa 7 cTtatbu 61 Pumckoro craryra Ha aHIVIMHACKOM A3BIKE U SIBISETCS
OJIMHAKOBBIM ISl TEKCTOB Ha apabCKOM, KUTAHICKOM, PYCCKOM H (PpaHITy3CKOM S3bIKaX. XOTs
(hopMyIHPOBKa 3TOTO ITyHKTA HAa MCIAHCKOM s3bIKe oTimuaercs («motivos fundados para
creer» («0OOCHOBaHHBIE MOTHBBI TIOJIaratb»)), KoMmmccns mpenmowra HE HCHONB30BAaTh
pasHble (OPMYIMPOBKH B KaXJOM N3 OQHUIHUAIBHBIX S3BIKOB BO M30€KaHWE BO3MOXKHBIX
HEBEPHBIX TOJKOBAaHHH 10 TAKOMY Ba)XHOMY BOIIPOCY, KaK CTaHJapT IOKa3bIBaHMS, JUIS
NIPUMEHEHHS UCKIIIOUCHUS M3 MMMYHHTeTa ratione materiae. Oxnako Komuccns pemma He
COXPaHATh OCTAJBHYIO YacTh JAHHOTO MPEATIOKEHNS B MyHKTE 7 cTaThd 61 («MMeroTcs nn
JOCTAaTOYHBIE JI0Ka3aTeNILCTBA sl YCTAaHOBJICHHSD) BO N30€XKaHUE HEBEPHOTO TOJIKOBAHMS,
B COOTBETCTBHHM C KOTOPHIM OpraHbl, KOMIIETEHTHbIC YCTAaHABIMBATh HAJIUYUE WIN
OTCYTCTBHE HMMYHHTETA, JOJDKHBI ObUTH OBl IPOBECTH MCCIIEIOBAHUE JOKA3aTEIBCTB CTONb
K€ WHTEHCHBHO, KaK 3TO JOJDKHA Jenarh llajmara mpenBapUTENFHOTO IPOM3BOJCTBA
MexXIyHapOoJHOTO YTOJIOBHOTO CyJa, B paMKax cyaeOHOM mpomeaypbl, B KOTOPOH
MIPU3HAETCS PABO HA y4acTHE OOBHHIEMOTO WIIH €r0 3alIUTHHKA.

22) B cB#3M C H3JIOKECHHBIM B IIPEABIAYLIEM ITYHKTE CIeAyeT oOpaTUTh BHUMaHHE Ha TO,
YTO WCIIONB30BaHME TepMHUHA «‘‘substantial grounds to believe”» B HacToOsIIEeM MpPOCKTE
CTaTBbU HE CIIEAyeT IyTaTh C MCIOJIb30BAHHEM TOTO JK€ TEPMHHA B IyHKTE 1 ¢) ctarbu 53
PumMckoro cratryra Ha aHriIMiACKOM si3bike!!”? B kauecTBE OCHOBAHWS ISl NPUHATHA
IMpoxypopom Cyna pemieHust 0 TOM, YTO, HECMOTpPsl Ha JOCTATOYHYIO HH(POPMAIHMIO O
COBEpILICHUH TNPECTYIUICHUH, MOAAAIONINX T10]] IOPUCANKIHMIO JTAHHOTO CyJla, HAUWHATh
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Komuccus paccmoTpena, B 9aCTHOCTH, cileAylomue GOpMyIHpOBKH: «JOKa3aTelnbCTBa prima faciey,
«SICHBIE U YOenUTeNbHbIe JOKA3aTeNbCTBA» U «HAUBBICIINN CTaHIAPT 1OKA3bIBAHUS,
MPENYCMOTPEHHBIH JUIs MPUBJIEUEHUS K YTOJIOBHON OTBETCTBEHHOCTH B HallMOHAJIbHOM MPAaBOBOM
CHUCTEME» rocyapcTBa Cyaa.

Pumcknii craryr, ct. 53, . 1 a).

Tam xe, ct. 53, . 1 ¢).

Tam xe, cT. 58, . 1 a).

Tam xe, cT. 61, 1. 7.

B TekcTax Ha MCIIAHCKOM M KMTAiCKOM sI3bIKax MUCIIONB30BaHa Ta ke (HopMyaupoBKH. DOpMyITHpPOBKH
B TEKCTax Ha apaOCKOM, PyCCKOM («BECKHE OCHOBAHHMS 110JIaraThy») M (PaHIly3CKOM sI3bIKaX OT Hee
OTJIMYAIOTCS.
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pacciieoBaHie Helelecoo0pasHo, MOCKOJbKY «IpPOBEACHHE paccielqoBaHus He Oyner
OTBE4YaTh HHTEpecaM mnpaBocyaus». XoTs Komuccus paccMoTpena 3TOT BOIIPOC, OHa PeLInia
HE BKJIIOYATh CCHUIKY Ha WHTEPEChl MPABOCYIHsS KaK 4YacTh JTOr0 KPUTEPHS HA TOM
OCHOBaHHH, YTO 3TO MOXXET HPUBECTH K BO3MOXHOW MOTUTU3AIMK MPUHATHS PELICHUS 00
HMMYHHUTETE.

23) TonpKO dYTO PAacCMOTPEHHBIH CTaHIAPT MOKA3BIBAaHUS OTHOCHTCS K ITOBEICHHIO
JIOJDKHOCTHOTO JIAIA IPYTOr0 TOCY1apCTBa, HOCKOIBKY 3/1eCh HCIOJIB3yeTCst (OPMYITHPOBKA
«COBEPIIMJIO JII000€ U3 MPECTYIUICHHH MO MEXIYHAPOJAHOMY IpaBy, MEPEUHUCICHHBIX B
NpoeKTe cTaThd 7». VICMonb30BaHWE TIarojia «COBEPLIMIO» CieayeT (OpMYyIUPOBKE
BBILICYIOMSHYTHIX TOJIOXEHUH PHMCKOro cTraTryTa W [IOJDKHO MOHHUMATBhCS B CBS3U C
MPOILIECCOM YCTAHOBJICHHS HAIMYMS WM OTCYTCTBUSI HMMYHHUTETa, KOTOPBIH, Kak
OTMEUAJIOCh BBIIIE, HEJb3sl IyTaTh C YCTAHOBJICHHEM YrOJOBHOH OTBETCTBEHHOCTH
JOJDKHOCTHOTO JHiia. TakuMm 00pa3oM, UCIIOIb30BaHUE TEPMHUHA «COBEPIIMIIO» HE BIUSET
Ha IMPUHIUI MPE3yMIIUH HEBUHOBHOCTU JOJDKHOCTHOTO JIMIA, COONIOJCHHE KOTOPOTO
NPU3HACTCS TOJIOKCHUSIMA ~ TPOEeKTa cTathi 16, o3arnaBieHHoro «CrpaBeanBoe
oOpartiieHre ¢ JOHKHOCTHBIM JIUIIOM TFOCYIapCTBay.

24) B cooTBeTCTBHU C KpUTEPUEM, IIPETyCMOTPEHHBIM B IOAIYHKTE b) ii) MyHKTa 3 3TOTO
NPOEKTa CTaThU, KOMIICTCHTHBIE OPTaHbI «PacCMaTPHBAIOT JIIO0O0H 3aIpOC I YBEIOMIICHHE
JIpYroro OpraHa BJacTH, CylJa WIH TpUOyHalla OTHOCHUTENBHO OCYIICCTBICHUS UM WM
HaMEpEeHUs OCYLICCTBUTh YTOJOBHYIO IOPHCIMKIMIO B OTHOIICHUH IOJDKHOCTHOTO JIMIIA.
Hanaraemoe TakuM 0Opa3oM Ha KOMIIETCHTHBIC OpPTaHbl 00S3aTENBCTBO SIBISICTCS MEHEE
CHJIBHBIM, Y€M TO, O KOTOPOM T'OBOPHTCS B IOJITYHKTE b) 1), MOCKOIBKY OHO OIPaHHYHBACTCS
«PacCMOTPEHUEM) CYLIECTBOBAHMS WIIM OTCYTCTBHS TAKOT'O 3aIPOCa HIN YBEIOMIICHHS.

25) BrumoueHme sToro kpurepus mno3Boiio Komuccum ydecth TOT (DakT, dTO
IIpeciiel0OBaHNe MPECTYIUICHUH 10 MEKAYHApOAHOMY IIpaBy, NMEPEUUCICHHBIX B IPOEKTE
CTaThH 7, MOXKET OCYIIECTBIIITHCSI BO MHOXKECTBE IOPHCANKINN, KaK HAIIMOHAIBHBIX, TaK U
MEXIyHapOAHBIX. Takue NpecTyINICHHS MOTYT MOAJEX,aTh YTOJOBHOW IOPUCIUKINN
COOCTBEHHOTO TOCYAapCTBa JODKHOCTHOTO JIMIA, YTOJOBHOM FOPUCIAMKINHN TPETHUX
TOCYAapCTB B CHILy HaJEICHHUS X KOMIETCHIMEH B NX COOCTBEHHBIX NPABOBBIX CHCTEMAxX H
B IPUMEHHMBIX JOTOBOPAX, a TaKKe FOPUCIAUKINN KOMIIETEHTHBIX MEXIYHApPOAHBIX U
CMelIaHHbIX TpHOyHasoB. OCYIIECTBICHHE YTOJIOBHOM IOPUCANKIIMNA MOXKET HPOUCXOUTh
OIHOBPEMEHHO MWIJIM TMOCJIEAOBATEJIbHO B HECKOJBKHX W3 TIEPEYHCIICHHBIX BBIIIE
IOPHUCANKINH, a TAK)KE B IOPUCIUKIIMY TOCYJapcTBa Cy/a.

26)  IMostomy Kommccus penriia BKIFOYHTE 3TOT CIICIHATBHBIN KPUTEPHHA YCTAHOBICHHS
HaJIMYUsl WIA OTCYTCTBUSI MMMYHHTETa B CBS3M C IIPOEKTOM CTaTbd 7, NMPHHHMAs BO
BHUMaHHE, YTO OH ITO3BOJISET 3aIlyCTHTh PA0OTY MPUMEHHUMBIX CHCTEM COTPYJHHYECTBA H
B3aMMHOW NPaBOBOI IOMOIIM W TEM CaMbIM NPHUIATh OOBEKTHBHBIN XapakTep yCIOBHIM
OCYIIECTBIICHHS] IOPUCANKIINH, OyAb TO TOCYAapCTBOM CyJa, TOCYIapCTBOM JOJDKHOCTHOTO
JIMIA, TPETBUM TOCY/IapCTBOM WIIM MEXAYyHApOAHBIM TpuOyHanoM. Komuccus npussia Bo
BHUMaHHE TAaK)KE€ TO, YTO UMMYHHUTET JIOJDKHOCTHOTO JIMIIA OT YTOJIOBHOW IOPUCIUKIIMU
OyZeT BBINOJNHATH Pa3HYIO POJb B KaXIOW M3 YINOMSHYTHIX IOPHUCIMKIMNI, B OTCYTCTBHE
BO3MOXXHOCTH €r0 OCHAapHBaHUs B IOPUCIMKIMH TOCYAapCTBa JOJDKHOCTHOTO JHMIA M B
MEXXIyHapOIHBIX YTOJIOBHBIX TpuOyHanax. CieJoBaTeIbHO OLEHKA TOT0, OCYIIECTBIISIET JIH
CyJ, He SIBJISIOIINICS CYZIOM TOCYIapCTBa Cy/a, CBOIO IOPUCIAMKIIUIO WM HaMepeBaeTcs JH
OH OCYIIECTBHTbH FOPUCIUKINIO, MOXET OBITh IOJIE3HBIM MHCTPYMEHTOM, ITO3BOJISIOUINM
n30exarb  MPOTHBOPEUUsl  MEXIY  COONIOJICHMEM  HWMMYHHUTETa W YTOJIOBHOM
OTBETCTBEHHOCTBIO 3a COBEPIICHHE MNPECTYIJIEHUH IO MEXIYHapOAHOMY IIpaBy. OTO
MIPeACTaBIsIET CO00H YCHIIEHHYIO poLiecCyaIbHYI0 FapaHTHIO JUIS LeJIed YacTH YeTBEpTOn
HACTOSIILUX IIPOEKTOB CTaTEH.

27)  Jlomyckarouye aibTepHATHUBBI BBIPAKEHHS «3alpOC WM YBEIOMIIEHUE», «IPYyroro
opraHa BIAcTH, Cyla WIM TpHOyHalla» W «OCYIIECTBICHHS WM WIH HaMEpeHHs
OCYIIECTBUTEY HCHOJNB3YIOTCS C LeNblo  o0ecreuynTb (OPMYIMPOBKE IOCTATOYHYIO
THOKOCTb, MO3BOJIAIONIYI0 OXBAaTUTh Pa3IMYHbIE CUTYAIMH, KOTOPBIE MOTYT CIOKHTHCS Ha
TIPaKTHKE.
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28)  DTOT KpUTEpUH COXpaHAET SBHYIO CBS3b C Iepeaadeii yroJoBHOTO MPOU3BOJICTBA,
0 KOTOpOH TOBOPHUTCSA B IIPOEKTE CTaThH 15. BmecTe ¢ TeM cepa mprMeHEHHS 3TOTO MpoeKTa
CTaThH HINpE, U T03TOMy Komuccns mpearnotw€ia Ha yKa3aHHBIH TPOEKT CTATHH B 3TOM IIyHKTE
MIPOEKTa CTaThH 14 MpsIMO HE CCHUTATHCS.

Ilynxkm 4

29) Ilyskr 4 kacaeTcs MOMEHTa, B KOTOPBIH JOJDKHO YCTaHABIMBATHCSA HAMYWE WITH
OTCYTCTBHE HMMYHHTETa, ¥ HPHMEHSACTCS K JI0OOMY pEIICHHIO, NPHHHUMAaeMOMY B
COOTBETCTBHH C IIPOSKTOM CTaThu 14.

30) XorTs B mepBOHAYANBHBIX NPEIIOKEHHUAX TI0 MPOEKTY cTaThl 14 myHKTa 4 He OBLIO,
Komuccus permiia BKIIIOYUTE €T [0 HTOraM 00IIero 00CysKAeHNS NPETIOKEHHS OJJHOTO U3
€e WICHOB, COITIACHO KOTOPOMY YTOJIOBHAs IOPHUCIMKIMS B OTHOLICHHH HHOCTPAHHOTO
JOJDKHOCTHOTO JIMIJA HE MOJXKET OCYIUSCTBIITHCS, €CIH 3TO MODKHOCTHOE JIUIO HE
HAaxXOMUTCS HA TEPpUTOpHHM TocynapctBa cyma. Camo 3to mpemnoxkenne Kommccueit
NOAJEPkKAHO HE OBUIO: OHAa COWIa €ro Ype3MEpHBIM OIpaHMYCHHEM IOPHUCIVKLIUH 3TOTO
rocyapcTBa, He COINIACYIOLIMMCS C MEXIYHAPOIHOH MPAKTHUKOM, MOCKOJBKY IPaBOBBIC
CHCTEMBI psiia TOCYAApCTB AOIYCKAIOT 3a04HOE paccMoTpeHue naena. K atomy cienyer
J00aBHUTh, YTO B IICJIOM HHYTO HE MPEMATCTBYET COBEPLICHHIO ONPEICICHHBIX NEHCTBUI,
XapakTepu3yeMbIX KaK OCYLICCTBICHHE IOPHCAMKIHMH, B YaCTHOCTU CIIEICTBEHHBIX
JeHCTBUH, TaKe eCIM COOTBETCTBYIOLIEE JINIIO HE HAXOAUTCS Ha TEPPUTOPUH TOCYapCTBa
cyna.

31) B T0 xe Bpems Komuccus cowma, 9ro, XOTS 3TO MpeUIOKEHHE W He OBLIO
TIOJI/IEPKaHO, B CBSI3M C HUIM BO3HHK BOIIPOC O HEOOXOJMMOCTH BKITIOUCHUS B IPOCKT CTAThH
00 yCTAaHOBJICHMM HAJIMYUS WIM OTCYTCTBHS HMMMYHHTETa KaKOTO-IHOO IIOJIOXKEHUS,
o0ecreunBaoNIero 3aluTy JODKHOCTHOTO JIMIa ToCyJapcTBa A0 TEX IOp, MOKa Takoe
HaJM4he WIM OTCYTCTBHE He Oyner (akTHUecKH YCTaHOBIEHO. B pesynbprare ObLI
c(hOopMyIPOBaH MyHKT 4 MpoeKTa cTaTbu 14, KOTOPHIH NpeACTaBIIeT cOOOH rapaHTHIO IS
rOCyZAapcTBa JOJDKHOCTHOTO JIMIA U JUIS CaMOT'0 JIOJDKHOCTHOT'O JINIIA, TOCKOJIBKY COTTIACHO
€My HaJW4ue WM OTCYTCTBHE MMMYHHTETa BCET/IA OJDKHO yCTAaHABINBATHCS 10 MIPUHITHS
Mep, KOTOpbIe HEM30€)XHO 3aTPOHYT JOJDKHOCTHOE JIHIIO.

32) Kak u paccmoTpenue Bompoca 00 MMMYHHTETE, YCTAHOBJIECHHE €r0 HAaJIW4Hs WU
OTCYTCTBUSI JIOJDKHO TIPOMCXOJHUTh Kak MOKHO paHblle, BO H30eXaHWE IOSBICHHS
TPENSITCTBUN  JUIST TIOJIHOTO JICWCTBHS MMMYHHWTETa B PE3yJbTaTe ITO3IHETO INPHHATHS
penrenus o ero nosoxay''%. Bmecre ¢ Tem Komuccus He cowia HEOOXOIMMBIM ONPEACIISATh
B 00meM BHAE KOHKPETHBIH MOMEHT, B KOTOPBIM JOJDKHO IPHHHMAThCS PpeEIICHHE,
MIOCKOJIBKY 3TO OyJeT 3aBHCETb OT Pa3lIMUHBIX OOCTOSITENBCTB, KOTOPBIC HEBO3MOKHO
MIePEYUCINTh MCUEPNbIBAIONIMM 00pa3oM. BMecTto 3Toro B myHKTe 4 JTaHHOTO IIPOEKTa
CTaThH OIPEAEISIOTCSI MOMEHTHI, Ha KOTOPBIE HAJIMYNE WJIN OTCYTCTBHE UMMYHHTETA Y)Ke
JIOJDKHO OBITH OKOHYATEIBEHO YCTaHOBJIEHO, €CIIM KOHEYHO 3TOT0 HE NMPOM30IIIO paHee. ITo
OTPaXXEHO B HCIOJIB30BAHUH CJIOBA «BCETIa», OTHOCAIIETOCs K OOSI3aHHOCTH yCTaHOBHTH
HaJlMuhe WIM OTCYTCTBHE HWMMYHHUTETa, BO3JIOKCHHOH Ha KOMIIETCHTHBIE OpIaHBI
rocyAapcTBa Cyaa.

33) Ilpu yka3aHnM Ha MOMEHT BPEMEHH, Ha KOTOPBI HaIM4YME WA OTCYTCTBHE
UMMYHHTETa 00S3aTeNIbHO JOJDKHO OBITh YCTAHOBIICHO, MYHKT 4 mHpoeKkTa cTaTbu 14 B
OCHOBHOM MOBTOpsieT (OPMYJIUPOBKY MyHKTa 2 mpoekra crtatbd 9. Tak, Haluuue WU
OTCYTCTBHE HMMMYHHTETa [OJDKHO 0053aTeNIbHO OBITh YCTAHOBJCHO «J0 BO30YXKICHHS
YTOJIOBHOTO TMPOM3BOJCTBA» M «JIO0 NPUHATHS IPHHYAUTEIBHBIX MEp, KOTOPhIE MOTYT
3aTPOHYTH JOJDKHOCTHOE JIMIIO, BKIFOYAsl TAKHE MEPbI, KOTOPBIE MOTYT 3aTPOHYThH BCSKYIO
HEMPUKOCHOBEHHOCTh, ~KOTOPOH  JIOJDKHOCTHOE — JIMIO  MOXET  MOJIb30BAaThCsi IO
MEXIYHAPOIHOMY TIpaBy». 3HaueHUe U cepa IPUMEHEHHs 3THX TOJOXEHUH paHee ObLIN
NPOAHANU3UPOBAHBl B KOMMEHTApHAX K MPOEKTY CTaTbU 9, NMyHKT 2, K KOTOPBIM M
npeiaraetcs oopaTuthes ',

1103
1104

CM., B YaCTHOCTH, TyHKT 7) KOMMEHTapHs K IPOEKTY CTaThbH 9 BhIIIE.
CM., B YaCTHOCTH, ITyHKTHI 8)—14) KOMMEHTapus K IPOEKTy CTATbU 9 BHIIIIE.
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34) BwmecTte ¢ TeM B NOMMYHKT b) myHKkTa 4 mpoekta cTaThul 14 m00aBIeHO HOBOE
MpeAIoKEHHEe, COTIACHO KOTOPOMY TOT (hakT, YTO HAIMYUE WM OTCYTCTBHE MMMYHHTETA
BCErAa [OJDKHO YCTaHABIMBATBHCS [0 NPHHATHSA MPHHYJUTEIBHBIX MEP B OTHOIICHHU
HWHOCTPAHHOTO JIOJDKHOCTHOTO JIMIA, «HE MPEISITCTBYET NPUHSATHIO WK MPOIODKEHUIO
NPUMEHEHHsT Mep, OTCYTCTBHE KOTOPBIX HCKIOYAN0 Obl MOCIEAYIONIEe YTrOJIOBHOE
npeciieloBaHie JOJDKHOCTHOTO JIMI@». JTa OroBOpKa YCTAHABIMBACT OalaHC MEXIY
HHTEpeCcaMu roCyAapcTBa JOJHKHOCTHOTO JIMIA, 2 MMEHHO YCTaHOBJICHHEM HAJIMYUS WM
OTCYTCTBUSI UMMYHHUTETa B COOTBETCTBYIOIIUI MPOIECCYaNbHBI MOMEHT, U HHTEpECaMu
rocyZapcTBa CyAa, & MMEHHO COXPAaHEHHEM MPaBOMOYHS MPUHUMATh HPUHYIUTEIbHBIC
MepbI, KOTOPBIE B Cilydae JalbHEHIIEro MPU3HAHUS BO3MOXKHOCTH OCYILIECTBICHHS UM €ro
YTOJIOBHON FOPUCAMKIMK TO3BOJAIOT HE JOMYCTUTh TOTO, YTO TaKOE OCYILIECTBICHHE
IOPHUCAUKIMH OKa)XXeTCsI HEBO3MOJXKHBIM Ha MpakTHKe. [103TOMY NpUHYIUTEIbHBIE MEpBI,
KOTOPBIEC MOTYT MIPUHUMATHCS WITH TPOOIIKATH IIPUMEHSITHCS, HOCAT MPELyPeANTEIbHbIN
XapakTep, BKIIOYas, HampuMep, BCE aIMHHUCTPATHBHBIC MeEpbI, HAIpaBICHHBIE Ha
HEIIOMYIICHHE BbIe3/a JOHKHOCTHOTO JIHMIA C TEPPUTOPHH TOCYAapCTBa CyAa, BKIIOYAs
U3bSITHE MACIOPTa WM IOCTAHOBICHHWE O 3ampere JODKHOCTHOMY JIMIY IOKHIATh
TEPPUTOPHUIO TOCYIAPCTBA Cy/Ja M HAIOKECHUE HA HErO O0S3aHHOCTH PETYJISPHO SIBISTHCS B
T€ WIM WHBIE TOCYAapCTBEHHbIC OpraHbl. HeoOXOMUMOCTh COXPaHECHHUs MPAaBOMOYHS
NPUHUMATh ¥ TPOJIOJDKATh MPUMEHSATh 3TH NPUHYAUTEIbHBIE MEPhI, B TOM YHCIIE IMOCIe
YCTAHOBJICHHSI HATMYHS UITH OTCYTCTBUS KIMMYHUTETA, SIBISICTCS 0OOCHOBAHHOM, TeM Ooiee
YTO pelieHne 00 UMMYHUTETE MOXKET ObITh NPUHSATO HA PaHHEH CTaIMU OCYIICCTBICHHS
IOPUCAUKIMA U MOXET ObITh OTMEHEHO Ha Ooliee MO3/HEH cTaauu, OCOOCHHO HA CTAJUU
cynebHOTOo pa30upaTebCTRA.

Ilynkm 5

3 5) Kak otMeugamocs BBIIIC, HAJIUYUC WKW OTCYTCTBUC HMMYHUTETAa MOXCT
YCTAaHABJIUBATBCA B PA3HbBIC MOMCHTBI BPEMCHH, a4 COOTBCTCTBYIOLICC PCHICHHUE MOKET
MIPUHUMATBCA aAMUHUCTPATUBHBIMH, UCIIOJTHUTCIIbHBIMU, IPOKYPOPCKUMHU UITN Cy,I[e6HBIMI/I
OpraHaMu. Takum 06pa30M, HaJIMyue HWJIn OTCYTCTBHUC HMMYHHUTCTA HC 00s13aTeIbHO
YCTaHABJIIMBACTCA B CyZle6HOM MopsAaKe.

36) OpnHako B CBSI3W C TE€M, YTO HAMYUE WM OTCYTCTBUE HIMMYHUTETA YCTaHABIUBACTCS
B IICNSAX OCYIIECTBICHHUS YTOJOBHOW IOPHCIAWKIIMA TOCYAApCTBAa CyAa, Ha IIPAKTHKE
BEPOSATHOCTh MPUHATHA OKOHYATECIHHOTO pelleHus 00 MMMYHHUTETe Ha CyIeOHOH cTagum
BBICOKa, B OCOOCHHOCTH 3TO KacaeTcs peIIeHHS O BO30YXICHHH YTOJOBHOTO Jelia B
OTHOIICHWH WHOCTPAHHOTO [OJDKHOCTHOTO JIMIA WM TPUHATHA OIPEICICHHBIX
MIPUHY TUTETHHBIX Mep, IIOCTAHOBICHHE O KOTOPHIX JOJDKCH MPUHUMATH CYI WIH KOTOpEIC
mouIexar cyneOHomy Hamzopy. Hakoremn, k 3tomy cienyeT mo0aBUTH TOT (pakT, d9TO
YCTAaHABIMBAIONINE HAJMYHE WIX OTCYTCTBHE HWMMYHHTETa  aKThl, MPUHATHIE
aJIMUHICTPATUBHBIMHU OpTaHAMH, OpPTaHAMH UCTIOJIHUTEIFHOHN BIACTH HIIH IPOKYPATYPHL, BO
MHOTHX CIIy4asX MOTYT IOJAJCKATh CyAeOHOMY Ham30py. YUHUTHIBas BBIIICH3IIOKCHHOE,
Komuccust Bkimroumia B mpoekT cTaTbd 14 mMyHKT 5, Kacaloluiics ocrapuBaHMs pELICHUs,
KOTOPBIM YCTaHABJIMBACTCS HAIMIHE WIIM OTCYTCTBHE UMMYHHUTETA, B CyIeOHOM MTOPSIKE.

37) Xors mepBoHavyanmbHOe Npemnoxenne CIEUaTbHOTO AOKIATIMKa OBIIO Ooiee
mmpokuM, Komuccus pemmia mogoiT K BOIPOCY OCMapUBaHUS PEIICHUsI 00 IMMYHHTETE
C TOYKH 3pEHHsI TapaHTH, MPEAOCTaBIsIEMBbIX TOCYIaPCTBY JOJKHOCTHOIO JIULIA U CAMOMY
JOJDKHOCTHOMY Jiny. [lo3Tomy mpuopuTeT OBLUI OTHAH CIY4Yar «PEIICHHS O TOM, YTO
JIOJDKHOCTHOE JIMLIO APYTOro rocyJapcTBa HE MOJIb3yeTCd UMMYHUTETOMY, KOTOPOE «MOXKET
OBITH OCITOPEHO B CyACOHOM Mopsiake». Takum 00pa3oM Ha TOCYIapCTBO Cy/a HajaraeTcs
00513aHHOCTh 00ECIIeYNTh BO3MOXKHOCTH TaKOTO ochapuBaHus. Komuccus wucmoib3oBajia
BEIPQKEHUE «OCIIOPEHO B CyACOHOM MOPSAKE», IOCKOIBKY, HECMOTPS Ha IIHPOKYIO
JMCKYCCHIO TIO0 €ro MOBOAY, OBUIO MPU3HAHO, YTO B CHIIYy CBOETO OOIIEro XapakTepa OHO
JIydlle BCEro MO3BOJIET OXBATUTh Pa3jMuHble MPOLEAYPHl U CPEACTBA MPABOBOM 3alUTHI,
MIPeyCMOTPEHHBIE JUIsl TOU 1IeJIM B KXKJ0M HaIllMOHAIBHOM MpaBoBoii cucreme. B myHkTe 5
TaK)K€ HUYEro He TOBOPUTCS O HAJIUUYUU MPAaBOMOUYUN OCIIOPUTH PElIEHUE O HAIWYUM WU
OTCYTCTBMU MUMMYHHUTETA WM JIPYTHe PelIeHUs] MPOLECcCyalbHOr0 XapakTepa, MOCKOJIbKY
9TO OyJeT 3aBHCETh OT HAMOHAIEHOTO 3aKOHOIATEIbCTBA KAXKIOW CTPAHBI.
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38) AKNeHT, CHIelaHHBI Ha Ciy4ae pelieHds O HEMPUMEHEHHWH WMMYHHUTETa,
00yCIIOBIICH U APYTHMH COOOpaKCHUSIMH, B YaCTHOCTH YTBEPKAAIOCh, YTO B HEKOTOPBIX
IIPAaBOBBIX CUCTEMAaX PEUICHUE MPOKYPOPa HE OCYIIECTBIATH IOPUCIUKIINIO, B TOM YHCIIE 110
IIPUYMHE TPUMEHEHHUS HMMYHHTETA, HE ABIACTCS MPEAMETOM cyneOHoro Hagzopa. OnHako
MIPUOPHUTET, OTAABAEMBIA OCHAPHBAHHIO pEIICHWH 00 OTKa3e B HMMMYHHTETE, HHKOMM
00pa3oM HEe MOXET OBITh MCTOJNKOBAaH Kak kenaHne KoMuccum MCKIIOUUTH BO3MOKHOCTB
OCHapUBaHUs PELIEHUH O €ro npuMeHeHnH. HanpoTuB, MyHKT 5 cOAEPAKUT OTOBOPKY O TOM,
YTO 3TO TIOJIOKEHHE HE HAHOCHT yImiepOa croco0aM «OCIaphBaHUS JIOOOTO pemieHus oo
UMMYHUTETE, KOTOpPBIE MOTYT OBITh HCIOJB30BAaHBI B COOTBETCTBHHM C IPHMEHHMBIM
3aKOHOJATEIECTBOM IOCYAAPCTBA CYAa».

39) IlocpenctBoMm 3T0i oroBopku Komuccns mpu3HAET, YTO MOIOKUTEIFHOE pelieHne 00
UMMYHHTETE TAKKe MOXET OBITh OCIIOPEHO B CyIeOHOM IOPSIIKE; TEM CaMbIM OHA CIEyeT
CIIOXKHUBILEHCS B pAfe TOCYIApCTB IpAKTUKE, a TaKKe YYUTHIBAET HEOOXOIUMOCTD
YCTaHOBJICHHS OajaHCca MEXIY MHOCTPAHHBIM JOJDKHOCTHBIM JIMLIOM, C OZHOH CTOPOHEL,
U JKepPTBaMH IMPECTYIUICHUH, KOTOPBIE OHO MPEAINOI0KUTENBHO COBEPLIMIO, — C JPYTOi.
B stom koHTekcTe Komuccus mpuHsIa BO BHUMAaHHE, B YaCTHOCTH, IPaBO Ha JOCTYN K
NPaBOCYIMI0, KOTOPOE SIBISIETCS YaCThIO OCHOBHOI'O COIEPKaHUS MpaBa Ha d((PEeKTHBHYIO
CyAeOHYI0 3alIMTy M KaK TaKOBOC MNPHU3HAHO B Pa3IMYHBIX MEXIYHAPOIHO-IPaBOBBIX
JOKYMEHTax I10 IpaBaM yenoBeka'!'®’, a Takke MOCIIeIOBAaTENFHO ONPEACIICHO B IMPAKTHKE
peLICHHI perHOHANIBHBIX CYIOB, TakMX Kak EBpomeiickuii cyx mo mpaBam yenoBeka!'% u
MexaMepuKaHCKHH Cy[ 1Mo mpaBaM 4einoBeka!!’’, a kpome Toro, B 1okrpure Komurera mo
npaBaM 4denoBeka!!%®. Bee 3TH 2eMeHTHI JOIDKHBI HaJUTKAIUM 00pa3oM MPUHUMATECS BO
BHUMAaHUE JJIsL TOTO, YTOOBI ONPEACIIUT, MOTYT JIM BOSMOKHOCTH U1l OCTIAPUBAHUS «OBITH
HCIIONB30BAaHbl B COOTBETCTBUH C MPUMEHHUMBIM 3aKOHOJATENBCTBOM TOCYIAapCTBa CyAay,
Opd 3TOM B MOHMMaHWM KOMHCCHH BBIpaXKCHHEM «IIPUMEHHMOE 3aKOHOIATEIBbCTBOY»
OXBAaTHIBACTCS KaK 3aKOHOAATEILCTBO FOCYNAPCTBA, TAK U HOPMBI MEXKITYHApOIHOTO NpaBa,
TpeOOBaHMSA HAa OCHOBAHUH KOTOPBIX MOTYT OBITh PEIBSBICHEI 3TOMY FOCYAAPCTBY.

Crartbi 15
Ilepenaya yro,ioBHOro mpou3BoacCTBa

1. KomrmeTeHTHBIE OpraHbl TOCYyapcTBa Cyaa, JEHCTBYS Proprio motu WiH 110
npockOe rocyaapcTBa JOHKHOCTHOTO JIMIA, MOTYT MPEIIOKHUTh IepeJaTh yroJoBHOE
MPOU3BOJICTBO B TOCYAAPCTBO JIOJPKHOCTHOTO JIMIIA.

2. I'ocynapcTBo cyna IOOpPOCOBECTHO paccMaTpHBaeT IpockOy O mepenade
YTOJIOBHOTO NPOM3BOACTBA. Takas mepegada OCyIIeCTBIIETCS TOIBKO B TOM CiIydae,

1105 Cm. B 5TOi1 CBA3M ClEAyIOIINE TOKYMEHTHI: [1aKT 0 rpakIaHCKUX M MOJTMTHYECKHUX MTPaBax

(HBIO-ﬁOpK, 16 nexabpst 1966 rona), United Nations, Treaty Series, vol. 999, Ne 14668, c. 171, u

vol. 1057, c. 407, ct. 14; EBpormeiickast KOHBEHIIHS O 3aIIUTE MIPaB YEI0BEKa M OCHOBHBIX CBOOOI
(EBpomneiickast KOHBEHIIUS 10 MTpaBaM denoBeka) (Pum, 4 HosOps 1950 rona), ibid., vol. 213, Ne 2889,
c. 221, ct. 6 m 13; Xaptus EBpomnetickoro cotoza 06 ocHOBHBIX mpaBax (Hura, 7 nexabps

2000 rona), Official Journal of the European Communities, C 364, 18 December 2000, c. 1, ct. 47;
AMepHKaHCKasi KOHBEHIUS O TpaBax 4enoseka, «Ilakt Can-Xoce (Kocra-Puka)» (Can-Xoce,

22 nosiops 1969 rona), United Nations, Treaty Series, vol. 1144, Ne 17955, c. 123, ct. 8;
AdpukaHckas XxapTus mpaB 4esoBeka U Haponos (Haiipo6u, 27 urons 1981 roxa), ibid., vol. 1520,

Ne 26363, c. 217, c1. 7; Apabckast XapTHs IpaB delloBeKa (IPUHATAs HA MIECTHAAATON ceccuu
Cammura Jlurn apabcknx rocyaapcts, npomrenreil B Tyrnce B mae 2004 rona,
CHR/NONE/2004/40/Rev.1, unu e Boston University International Law Journal, vol. 24, Ne 2
(2006), c. 147, ct. 12.

CM. B oTHOIICHUH BeexX Airey V. Ireland, 9 oxts6ps 1979 rona, EBporneiickuii cyn mo npaBam 4yeoBeka,
Serie A, Ne 32; Stanev v. Bulgaria [GC], Ne 36760/06, Eponetickuii cyn mo mpaBam 4enoBeka, ECHR
2012.

Cwm., B wactHOCTH, Judicial Guarantees in States of Emergency (arts. 27(2), 25 and 8 American
Convention on Human Rights), xoncynsrarnBHoe MmueHne OC-9/87, 6 okrsi6ps 1987 rona,
MesxamepuKaHCKHH Cy[ IO TIpaBaM 4enoBeka, Serie A, Ne 9.

Cwm., B yacTHOCTH, KOoMHTET IO IpaBaM 4enoBeka, 3amedanne oduiero mopsiaka Ne 32 (2007) o npase
Ha PaBeHCTBO Nepes CyAaMH B TpHOyHaIaMH U Ha CIIpaBeJINBOE CyAeOHOe pa3onpaTensCTBO.
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€CIIM TroCyaapCTBO MOJDKHOCTHOTO JIMIIa cCorjlamacTcesa Iepeaaro A€J0 CBOUM
KOMIIETEHTHBIM OpraHaM sl HEJIN OCYIIECTBICHUS YTOJJOBHOT'O IIPECIICTOBAHNUS.

3. ITocme nocTmkeHHs MOTOBOPEHHOCTH O TIepefadye ToCyJapcTBO Cyaa
MPUOCTAHABINBAET CBOE YTOJIOBHOE TMPOM3BOACTBO 0€3 ymiepOa Ui MPUHATHS HIIH
MPOJODKCHUS IPIMEHEHHUS MEpP, OTCYTCTBHE KOTOPBIX HCKITIOUAIIO OBl OCIIEAYFOIICe
YTOJIOBHOE MIPOU3BOICTBO NMPOTHB AOHKHOCTHOTO JIUIIA.

4. TocynapcTBo CyJa MOXET BO300OHOBUTH YTOJIOBHOE IMPOHM3BOJACTBO, €CIIH
MOCJIe TaKo# Mepefavyd TrOoCyAapCcTBO JOJDKHOCTHOTO JIMIA HE MEpeAacT Jelo
OMEpaTHBHO U JOOPOCOBECTHO CBOUM KOMIIETCHTHBIM OpraHam JUisi  LeNid
OCYIIECTBIICHUS] YTOJIOBHOT'O TPECIICAOBAHUSI.

S. Hacrosmuii mpoekT craTeM HE HAHOCHT ymiepOa JIOOBIM  JOpyTruM
00s13aTeNbCTBaM TOCYAApCTBa CyJa WM TOCYAAapcTBa JODKHOCTHOTO JIMIA II0
MEKAyHApOIHOMY TIpaBy.

KommenTapuii

1) HpOGKT cratbu 15 npeaycMaTpuBacT BO3MOKHOCTb HCIIOJIb30BAHUA MCXaHU3Ma
nepeaaynu yrojJoBHOIro npou3BOACTBA B roCyAapCTBO AOJLKHOCTHOI'O JHLIa U PEryMpycCeT
YCJIOBUA, Ha KOTOPBIX TaKas rnepeaada MOXKET HpOHSOﬁTI/I, a TaKXKE €€ IOCICACTBUA.

2) Ilepenauya yrosoBHOTO TPOM3BOACTBA SIBIAETCA CIEHU(DUIECKIM HHCTHTYTOM
COTPYIHHYECTBA U B3aUMHON IPaBOBOI ITOMOIIH 10 YTOJIOBHBIM JA€JTaM; XOTsI OH M HE CTOJIb
IIAPOKO  PAaclpoCTPaHEH, OH pPEryJupyercss B  HEKOTOPBIX  MHOTOCTOPOHHHUX
MEXIYHapOIHBIX JoroBopax!'?”. O ero BaXHOCTH CBUIETENbCTBYET NPUHATHE [ eHepaIbHOM
Accambneeii TumoBoro noroBopa o mepegade YTrOJIOBHOTO CYIOIPOW3BOACTBA. OTOT
MEXaHM3M TIO3BOJIICT TOCYNApCTBY, OCYLIECTBISIONIEMY IOPHUCIAMKIMIO B OTHOIICHHH
(U3MYECKOT0 JIMIIA, MepefaTh YrOJIOBHOE NPOU3BOACTBO JIPYTOMY TOCYAApCTBY, KOTOpPOE
TaKke 00J1a1aeT KOMIIETEHIINEH U KOTOPOE, 110 PA3IMYHBIM IPUYNHAM, HAXOANUTCS B Iy IIHX
JUISL  OCYIIECTBIICHHS IOPHUCIOVKIMHM YCIOBHAX. llepeqada yroJoBHOTO MPOW3BOJCTBA
npu3BaHa o0ecreuuTs H3PPEKTUBHOE OCYIIECTBICHHE IOPUCIUKIINN 1, B COOTBETCTBYIOIINX
ClIy4asxX, BOSMOXKHOCTb YCTAaHOBHUTD YTOJOBHYIO OTBETCTBEHHOCTS Jvna'!!0,

3) XOTsl B MEXIyHapOJHBIX IOKYMEHTaX, PETYJIMPYIONIHX Iepeaady IMporu3BoJICTBa, 00
UMMYHHTETE TOCYJapCTBEHHBIX JIOJDKHOCTHBIX JIMI] OT WHOCTPAaHHOW YTOJIOBHOM
IOPUCAMKIMHM HE TOBOPUTCS, HWYTO HE MENIAET HCIOJb30BaTh 3TOT MEXAaHHM3M TaKkKe B
KOHTEKCTE BO3HHUKHOBEHHI BONpoca 00 nMMyHuTeTe. [IpoekT crathu 15 cirysxut 1o neinu,
a IMEHHO Ha €r0 OCHOBAaHWHW IPOU3BOJICTBO, BO30Y K/IEHHOE MIPOTUB JOHKHOCTHOTO JIMIA B
TOCYAapcTBE CyZAa, MOXET OBITh MepelaHO B TOCYNapCTBO 3TOTO JOJHKHOCTHOTO JIMIIA.
Hcnonp3oBaHWe Takoro WHCTPYMEHTA COTPYIHHMYECTBa oOOecrednBaeT OalaHC MEXIY
IpaBaMH W HMHTEpecaMH ToCyJIapcTBa JOJDKHOCTHOTO JIMIA M TOCyJapcTBa Cyza,
CHOCOOCTBYSI COXPaHEHHI0O UMMYHHTETa M BMECTE C TeM TapaHTHpPYs, YTO MMMYHHUTET HE
Oyner mpensATcTBOBaTh S(PGEKTHBHOMY OCYLIECTBICHHIO YrOJOBHOM FOPHCIAWKINN B
OTHOIIEHHH JOJDKHOCTHOTO JIMIA. JTOT MEXaHHM3M IOJHOCTHIO COBMECTHM C IO3HIUEH
Mexaynaponuoro Cymna B nene Opoep na apecm om 11 anpens 2000 200a, B KOTOPOM Cy Il
3asfBWJI, YTO UMMYHHTET HE 3aTParvBacT MEXKTyHapOJHYIO YTOJOBHYIO OTBETCTBEHHOCTh
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B pamkax Cosera EBpomnbl B 1972 rony 6bu1a npunsita EBponeiickas KOHBEHIUS O Tiepeade
CYJOIPOU3BOJICTBA MO YTOIOBHBIM AenaM. Kpome Toro, o mepenade Cyaonpon3BOACTBA YIOMUHACTCS
B crarse 21 EBpornelickoil KOHBEHIIMU O B3aNMHOI IPaBOBO# MTOMOIIH TI0 YTOJIOBHBIM aenaM. Ocobast
Ba)KHOCTH BOIIPOCY O IIepe/iaue YToJIOBHOTO CyAONIPOU3BOACTBA NpuaaeTcs B crarthe 21 KoHBeHImm
Opranmsarmu O0beanHeHHBIX Haluii npoTrB TpaHCHAMOHAIBHON OpraHM30BaHHON MPECTYIHOCTH
((Hsro-Mopx, 15 Host6pst 2000 rona), United Nations, Treaty Series, vol. 2225, Ne 39574, p. 209),
KOTOpasi, KpOME TOTO, SIBJISETCS TPEAMETOM HOCTOSIHHOTO 00CyskaeHns Ha KoHdepeHun yyacTHUKOB
Kouennuu. B 3101 cBsi3u cM. TOKyMeHT Pabodeii rpymimsl o BOIpocaM MeXTyHAPOIHOTO
corpynandecta Kondepenuun yaactankos Konsenrmn «IIpakradeckue cooOpaxeHus, yCHENIHbIe
BUJIBI IPAKTHKY U TPYJHOCTH, BO3HHUKAIOIINE B 001aCTH Iepejaul yTOJIOBHOTO MPON3BOJICTBA KaK
OTZENBHOM (OPMBI MEXKTYHAPOIHOTO COTPYAHHYECTBA I10 YTOJIOBHO-ITPABOBBIM BOIIPOCAM»
(CTOC/COP/WG.3/2017/2).

Cwm. Coger EBpomsl, Explanatory Report to the European Convention on the Transfer of Proceedings in
Criminal Matters, European Treaty Series, Ne 73.
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JOJDKHOCTHOTO JIML@ TOCYIapCTBa, KOTOPYID MOTYT YCTaHOBHUT B PE3yJIbTaTe
OCYILECTBIICHHUS CBOCH IOPUCIUKIMH CY bl TOCYIapCTBa AODKHOCTHOTO JIMIIA, APYTHE CYIBI
WK KaKOH-1100 MeXyHApOHbIN YrOMOBHBINA TpuOyHam !,

4) IIpoexT cratbu 15 Kacaercsa TOJNBKO IEpeNaud YroJOBHOI'O NPOM3BOACTBA M3
TOCyAapcTBa CyZa B TOCYJAapCTBO AODKHOCTHOTO JIMIIA, TTOCKOJNBKY OH 3agyMaH Kak
mponeccyanbHasi — rapaHTHs, ACHCTBYIONmas  MEXAYy  TIOCyJapcTBaMM,  KOTOPBIX
HETIOCPEICTBEHHO KacaeTcs HACTOSIIUH IPOEKT CTaThH. DTO HE NPENATCTBYET Nepenade
pa3dupaTensCTBa TPETHEMY T'OCYJApCTBY B COOTBETCTBHH C NPUMEHHMBIMH HOPMaMH O
COTPYIHHYECTBE M B3aMMHOH NPaBOBOW IOMONIM IO YTOJOBHBIM JeflaM. OTO He
MPEeMSTCTBYET TakXKe Iepefade pa3OHpaTesNbcTBa B KOMIIETEHTHBIH MEXKIYHApOIHBIN
YTOJIOBHBIH CyZ. BMecTe ¢ TeM mepezada yroloBHOTO IPOU3BOICTBA TPEThEMY TOCYJapCTBY
WIN MEXIYyHapOJHOHM yrojgoBHOH IOPHCAMKINK OYyAET OCYIIECTBIATHCS B COOTBETCTBUH C
MEXIyHAapOAHBIMH HOPMaMH, TNPHMEHHMBIMH B KaKIOM KOHKPETHOM Clydae, a HE B
COOTBETCTBHUH C HOJIOKCHHUAMHE ITPOEKTA CTAThH 15, KOTOPBIA yCTaHABINBAET CIICLHATIbHBIC
IpaBUjia Mepefaddl yroJOBHOTO IPOW3BOJACTBA IJIsI TOCYAapCTBa CyAa W TOCyIapcTBa
JOJDKHOCTHOTO JIMIA B KOHTEKCTE HACTOAIINX MPOEKTOB CTATEH.

5) IIpoekT ctatbu 15 COCTOMT U3 MATH MYHKTOB, ONPEAEISIOIUX NpOLECcCyaIbHbIN
MOPSIIOK TIEPEAadr YTOJIOBHOTO IIPOM3BOCTBA M €TI0 MOCIEACTBUS (yHKTH 1-3), a Takxke
YCTAQHAaBIMBAIOIINX JABE TapaHTHH, KacalolIWecs OCYIIECTBICHHUS  IOPHCANKIIH
TOCyapCTBOM cyZa (IyHKTH 4 1 5).

Ilynxkm 1

6) B mynkte 1 ompemensercs mepBBI 3Tam IIpomecca Ieperadd, a HMEHHO
IIpeayCcMaTpPUBALTCA, YTO «KOMIETCHTHBIE OPTaHbl TOCYapCTBa Cy/a. .. MOTYT IPEIUIOKUTh
nepesiaTh YroJIOBHOE IPOU3BOJICTBO B TOCYAAPCTBO JTOKHOCTHOTO JInay. Takum o0pa3zom,
nepesiaya Jiesia IOHUMaeTCs Kak MPaBOMOYHE TOCY1apCTBa CyZa, a He KaK ero 00sI3aHHOCTb.
Bornee Toro, nmpu3HaHHBIE 33 TOCYIapPCTBOM CyAa TPABOMOYHS BRIPAXKAIOTCS B IPEITIOKECHAN
nepeaTh MPOM3BOACTBO, a HE B caMOi Iiepeaye, KOTopasi OCYIIECTBISETCS TOJIBKO B CIIydae
BBINIOJTHEHU TPEOOBAaHUS, H3JI0)KEHHOTO BO BTOPOM INPEIUIOKCHHWH ITyHKTA 2 IPOEKTa
cTatbd. XOTS HEKOTOpble uieHsl KoMuccHM cowIM, 4YTO HCIIOJIB30BAaHHE TJarona
«IIPEATIOKATE» HE SBISETCS HEOOXOJMMBIM M YTO €r0 HCKIIIOYEHHE HEe M3MEHHUT CMBICI
nmyHKTa, KoMucens permmina coOXpaHuTb €ro sl yCHISHUs CBS3H IyHKTa | ¢ yClIoBHEM JUIs
nepesiauy, MpeyCMOTPEHHBIM B IIYHKTE 2, M, TAKUM 00pa3oM, Ul SCHOTO yKa3aHHUs Ha
KOHCEHCYaJIbHBIN XapakTep MpOoLeayphl IEPEeAatdn B LIEIOM.

7 B cootBeTcTBUM C IyHKTOM |, TIpEIUIOKEHNE MOKET OBITH CHIEJIAHO «proprio motu
WIN TI0 TpOoch0e rocyaapcTBa JOPKHOCTHOTO JIMIA». XOTS MOXKHO IPEIIONIOKHUTh, YTO
nporeaypa nepenadu geia OyJeT MHUIMUPOBAHA 110 3aMpOCy TOCYAapCTBa TOLKHOCTHOTO
mna, Komumcens pemmna He HCKITIOYAaTh BO3MOXHOCTh TOTO, YTO OHAa MOXET OBITh
WHHUIMMPOBAHA 10 3alpocy OpraHa rocyAapcTBa CyJa IPU OCYIIECTBIEHHMH MM CBOMX
COOCTBEHHBIX IIOJHOMOUYMI. B 000M ciydae OKOHYATENBHOE pPEUIEHHE «IPEIIOKHUTD
TIepesiaTh) SIBISICTCS OJHOCTOPOHHEH KOMIIETEHIIEH OpraHOB rocy1apcTBa cyja ¢ y4eToM
OTOBOPKH, COJiepKalleiicss B MEpBOM NIpeUIoKeHnH IyHKTa 2. Kak ¥ B Ipyrux mpoekrax
CTaTel, TEPMUH «KOMIIETCHTHbIE OpraHbl» BKJIOYAeT B ceOs 1000 opraH rocynapcraa
cyna, Oyb TO aAIMUHUCTPATUBHBIN, UCTIOTHUTEIBHBIH, IPOKYPOPCKHI MITH Cy 1€OHBII OpraH.

8) B nyHkTe 1 He yHOMHHArOTCS HOPMBI, KOTOPBIE JOJDKHBI PEryJIMpOBaTh MPHHSITHE
pelleHys 0 MPeANIoKEHUN TepefaTh NPOU3BOACTBO, UYTO HENb3s TOIKOBATh KaK IPHUHSTHUE
TaKOTO PEIICHHs TOJIHOCTBIO MO COOCTBEHHOMY ycMoTpeHHIo. Hamportus, kak u mo0oii
TOCYJJapCTBEHHBIM OpraH, YHNOMSHYTble B HACTOSILEM IyHKT€ KOMIIETEHTHbIE OpIaHBEI
CBSI3aHbl IIPaBOM, NPUMEHUMBIM B JaHHOM TOCYJapcTBe, BKJIIOYas HOPMBI Kak
HalMOHAJIBHOTO, TaK U MEX{yHapOIHOTO 1IPaBa, MoAjexaline 00s13aTeIbHOMY HCTIOTHEHHIO
B TOCyAapcTBEe cyna. JTO OCOOEHHO aKTyalbHO B TeX CIydasxX, KOrja IepellaBaeMoe
pa3OupaTenbCTBO CBS3aHO C COBEPIIEHUEM IPECTYIUICHHH 10 MEXyHapOoJHOMY IIpaBy,
B OTHOLIEHHWH KOTOPBIX TOCYJapCTBO 0053aHO OCYIIECTBISITH CBOIO FOPUCIUKLIUIO B
COOTBETCTBUM C HOPMAaMU MEXAyHapojaHoro mnpaBa. Komuccus oTAenpHO yuna 3TO
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00CTOSTENNLCTBO, BKJIIOUYHMB B TPOEKT CTAThU TMYHKT 5 B CBSI3H C JTOM CIENUPUICCKON
pOoOIeMaTHKOM.

9) Hakonen, cnemyer HOAYEpKHYTb, YTO IPEUIOKEHHE O IMepefade YTrOJIOBHOTO
MIPOU3BOJICTBA SIBJSIETCS CAMOCTOSITENIEHOW KaTerophel, KoTopas He TpeOyeT OT OpraHoB
rocyapcTBa Cyla paHee OTKa3aThCi OT OCYIIECTBICHHS CBOCH opucAauKimu. Komuccus
TIPHUHSUIa BO BHUMAaHHE TO, YTO B OJHOM U3 HEJaBHUX JIEJI, KOTOPOE OBLIO POaHATH3UPOBAHO
JUTA TeNell JAHHOTO MPOEKTa CTaThH, KOMIETEHTHBIE OpraHbl TOCYJapcTBa Cyaa COWIH, YTO
OHHU [IEJIETUPYIOT OCYIIECTBICHUSI CBOCH IOPUCIMKIIMK, HO HE OTKa3bIBalOTCs OT Hee!!?.
[MosToMy OBUIO pemIEHO COXPAHWUTh TOJBKO YIOMHHAHWE TPEAJIOKCHHUS TIepeaaTh
TIPOU3BOJICTBO, MIPHU TOM MTOHMUMAaHHUH, 9TO IIPH 3TOM II0/IPa3yMEBACTCS, YTO KOMIICTCHTHBIC
OpraHbl TOCYAapCcTBa Cyna HE OOS3aHBl O STOr0 MPHHATH DPEUICHHE B OTHOIICHUH
OCYIIECTBIICHUSI CBOCH COOCTBEHHOM FOPUCIMKIMH. TakuM 00pa3oM YUHUTHIBACTCS
pasHoOOpasue MOJeTel, CYIIECTBYIOIIMX B HAIMOHAIBHBIX MpPaBOBBIX CHCTEMax, H
obecrieynBaeTCsl COTJIACOBAHME C 3AIIUTHOI OTOBOPKOW, cojepiKamieiics B IyHKTe 4 u
IIpeIycMaTpUBArOIEi BO3OOHOBIIEHHIE YTOJIOBHOTO MIPOM3BOJICTBA TOCYIAPCTBOM CYa.

Ilynxm 2

10)  Xors rocymapcTBo cyzna He 00s3aHO MpeiaraTh NepeaaTh MPOU3BOACTBO, ITyHKT 2
HaJlaraeT Ha ToCyIapCTBO Cy/a 00s3aHHOCTh JOOPOCOBECTHO PACCMOTPETH JIFOOYIO IPOCHOyY
o nepenade. Takoii 3anpoc o nmepegade MPOU3BOICTBA IIOHUMAETCS KaK 3aIpoC roCyJapcTBa
JOJDKHOCTHOTO JIMIIA, C YYETOM YIIOMSHYTOH BBIIIE B3aUMOCBSI3M MEXIy IYHKTOM | M
IYHKTOM 2. DTa OOS3aHHOCTH IMPEBpPAINACT JOOPOCOBECTHOCTh B BaKHEHIIMN NPHHIIMII,
KOTOpBIH OyZAeT perynnpoBaTh OTHOIICHMS MEXAY T'OCYAapCTBOM JOJDKHOCTHOTO JIMIA U
TOCYAapCTBOM CyJia B CBSI3M C IIepeadei yroJIOBHOTO IIPOU3BOCTBA U KOTOPBIN OANHAKOBO
MIPUMEHUM K 000MM TOCyIapCTBaM.

11) YmomuHanme HOOPOCOBECTHOCTH B IEPBOM IIPEUIOKEHUH IYHKTa 2 UMEET 0c000
Ba)KHOE 3HAUYEHHE ITPH TPOUTEHUH B COYETAHNH CO BTOPBIM MPEUIOKCHUEM TOTO )K€ ITyHKTa,
COTJIaCHO KOTOPOMY Iepesiada OCYILIECTBISICTCSI TOJIBKO B TOM CIIydae, «ECJIN roCyaapcTBO
JOJDKHOCTHOTO JINIIA COTIIAINAETCS IEPEaTh JICJI0 CBOMM KOMIIETEHTHBIM OpraHaM IS [IeIH
OCYIIECTBJICHHSI YTOJIOBHOTO MpECe0BaHUD». OTa (DOPMYJIMPOBKA BOCTIPOM3BOAMT TaK
Ha3biBaeMyro «['aarckyio Qopmyiy», KoTopas BHepBble Oblla BKJIIOYEHA B CTaThio 7
KonBeHuuu o 0OoppOe € HE3aKOHHBIM 3aXBaTOM BO3AYIIHBIX CcyaoB'''S 1970 rona,
a BIIOCJIEJCTBUHM BOCIIPOM3BOAWIACH BO MHOTHMX KOHBEHIMSAX. OTa «popmyia» Oblia
paccmoTpena Komuccueit B pamMkax ee paboThl 10 BOIIpocy 00 00s13aTeJIbCTBE BbIIaBaTh WIIH
OCyIIEeCTBIAITh CyaeOHoe mpecienoBanue (aut dedere aut judicare)'''* u o npeaynpexaeHnn
NPECTYINICHUH IIPOTHB YeJIOBEYHOCTH U HaKa3aHUH 3a HUX'''°. Tekcr, ceifyac BKIIIOUCHHBIH
B MPOEKT CTAaThU 15, uueHTHYeH Mo GOpMYIHPOBKE MPOEKTy cTaThil 10 MPOEeKTOB cTaTei o
MIPEAYNPEXICHUN PECTYTIICHUH TPOTHB YEJIOBEUHOCTH W HaKa3aHUM 3a HHUX, XOTS B 3TOM
MIPOEKTE CTaThbH OH OBII MPUHAT B KOHTEKCTE 0053aTEIbCTBA BBIIABATh WIIM OCYIIECTBIATH
cyneOHOe mpeciiel0BaHMe.

12) B cootBerctBum ¢ 3amMedaHusMu Kommccum B xome paboOTBl Haa JABYMS
BEIIICYITIOMSHYTEIMA TEMaMH, Tepelada MPOM3BOJCTBA KOMICTEHTHBIM OpraHaM JOJDKHA
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Peus uzet o pemennu Jlnccabonckoro anemisauoHHoro cyaa ot 10 mas 2018 roga

0 YTOJIOBHOMY JIeJTy O KOPPYIILHH, 3aTparkBaBLIeMy OBIBILIETO BUIIC-TIPE3UICHTa AHTOJBL.

Cwm. memo 333/14.9TELSB-U.L1-9, URL:
http://www.dgsi.pt/jtrl.nsf/33182£c732316039802565ta00497eec/88e2a666¢33779ce802582b800356
7f3?0penDocument. BeposiTHO, ¢y Jai Takoe TOJIKOBAaHHE Ha TOM OCHOBAaHHH, UTO ITepeada
YTOJIOBHOTO TIPOM3BO/ICTBA B CY/IbI AHIOJIBI ObLIA OCYIECTBICHA HCKITIOYUTEIBHO B COOTBETCTBUH C
HOPTYTaJIbCKUM 3aKOHOIATENHCTBOM (YTOJIOBHO-TIPOLIECCYaTbHBIM KOJEKCOM).

KonBenmust 0 60pn0e ¢ He3aKOHHBIM 3aXBaToOM BO3AyIIHbIX cynoB (I'aara, 16 nexabps 1970 rona),
United Nations, Treaty Series, vol. 860, Ne 12325, c. 105.

CM. Oduyuanvrvie omuemul I'enepanvroli Accambneu, uecmvoecam 0essamas ceccus,

Jononnenue Ne 10 (A/69/10), . VI, B wactHOCTH TyHKTHI 10-21 okoHUaTenmbHOTO HOoKnana Padoueit
IPYIITBl, BOCIPOU3BECHHbIE B MyHKTe 65 nokiana Komuccnu.

Tam xe, cemvoecsim uemeepmas ceccus, [Jononnenue Ne 10 (A/74/10), . 44 u 45, IpoeKTHI cTareii o
NpeayHpeXKISHUH IPECTYIUICHUH POTHB YeIOBEYHOCTH M HaKa3aHWH 3a HUX, MPOEKT cTarbu 10
(Aut dedere aut judicare) U KOMMEHTapHH.
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NOHMMAThCs Kak Iiepelada IO CYIIECTBY, a He HpocTo (opMmaibHas Iepenada. Tak,
nomoOHas Iepepada HOApasyMeBaeT 00sA3aTeNIbCTBO TI'OCYNApCcTBAa JODKHOCTHOIO JIMIA
nepenaTh Bce UMEIONIHUECS JOKa3aTeNbCTBA U APYTyI0 HHPOPMAIHIO CBOUM KOMIIETCHTHBIM
opraHaM, ¢ TeM 4YTOOBI OHM MOIJIM OLCHUTh HUX W IPOBECTH PACCIEAOBAHHE, KOTOPOE
MO3BOJIUT MM BBIHECTH PELICHHE B OTHOIICHHH BO30YKICHUS Jiela IPOTUB JOJDKHOCTHOTO
muna.  OpHAako Tmepedavya MPOM3BOACTBA JUIA LM OCYIISCTBICHUS YTOJOBHOTO
IpeciIefoBaHUs HE O3Ha4yaeT oOO0s3aTelbCTBAa IIPHUBIICYL COOTBETCTBYIOLIEE JIMIO K
YTOJIOBHON OTBETCTBEHHOCTH, OCKOJIBKY 3TO OyZeT 3aBHCETh OT OLIGHKH NPEACTaBICHHBIX
JI0Ka3aTelbCTB M APYrod HMeromeiicss WHGOpPManuy, a TaKkkKe OT J0Ka3aTeNlbCTB,
MOJyYeHHBIX B XOZAE paccliefOBaHUs, KOTOPOE IOJDKHBI OyIyT MPOBECTH KOMIIETCHTHBIC
oprassl. B mo6oM citydae crieyeT HalOMHHTB, 4TO Iiepeaada Jela KOMISTeHTHBIM OpraHaM
JOJDKHA, KaK MHHHMYM, IOOPOCOBECTHO OCYIIECTBIATBHCSA C LEIbI0 HE NPEIsATCTBOBATH
YTOJIOBHOMY IIPECIICIOBAHUIO WM YCTAHOBJICHUIO OTBETCTBEHHOCTH IOJDKHOCTHOTO JIHIA,
NOCKOJIBKY, Kak 3asBui MexnayHapoauslii Cyn B gmene  Bompocul, kacaiowuecs
obsazamenvcmea ocywecmenams cyoebHoe npeciedosanue uiu vioagams (benveus npomus
Cenezana), ocynIeCTBICHHE IOPUCIMKLIHMN COOTBETCTBYIOIIMM I'OCYNapCTBOM (B IaHHOM
Clly4ae — rocyIapCTBOM JOJDKHOCTHOTO JIMLA) JOIDKHO OCYIIECTBIATHCS I 00CCIIeUeHHUS
TOro, 4YroObl JHIO (B JaHHOM Cllydae — JOJDKHOCTHOE JIMIO) HE OCTaloCh
Oe3Haka3aHHBIM!!''°. B 9T0il CBA3M ciemyeT HaOMHHTB, YTO NMPOCKT cTaTbd 10 MpOeKToB
cTaTell 0 MPEeayNPEeNKICHUHM NPECTYIUICHHMH IPOTHB YEJIOBEYHOCTH M HAKAa3aHWM 33 HUX
OpsMO TIPEAyCMaTpUBAeT, YTO KOMIICTCHTHBIC OpraHbl, KOTOPBIM II€pelaH BOIPOC,
«IPUHUMAIOT pelIeHHe [0 BO30YKICHUH WX He BO30Y)XICHHHU YTOJIOBHOTO Jej1a] TAKUM ke
0o0pa3oM, Kak | B ciIydae JII0O0ro Apyroro NpaBoHapyLIeHHs TSHKKOTO XapakTepa 1o NpaBy
sToro rocyzaapctea»!'!!’. [IpenMeTHoe conepkaHue MOHATHUS «Iepeladya MPOU3BOICTBA JUIs
Hejell OCYIISCTBIICHUST YTOJIOBHOTO MNPECICAOBAHHS» IODKHO TOJKOBATBHCS TAKUM IKE
00pa3oM U ¢ y4eTOM 3TOi KOHSYHOU LIeITH.

13) TonkoBaHHe 00s3aTeIbCTBA TOCYAApCTBA JODKHOCTHOTO JIMIA JEHCTBOBATH
JOOPOCOBECTHO TIPH TIepeaade Jeia B CBOM HallMOHAIBHBIC OPTaHBI HMEET 0CO00 BajKHOE
3HaYCHHE B CBA3M C IIYHKTOM 4 TIpOeKTa CTaTbd, K KOTOPOMY HPHUMEHHMEI
BEIIICTIPUBEICHHBIC KOMMEHTAPHH.

Ilynxkm 3

14) B myskre 3 mpeaycMaTpuBaeTCs TAKOE CJIEACTBHE Ieperadyd IPOW3BOJCTBA, Kak
NIPUOCTAHOBJICHHUE YTOJIOBHOIO MPOM3BOJCTBAa TrocyaapcTBa cyna. I[IpomsBoacTBo
MIPUOCTAHABIMBAETCS TOJIBKO B CIIydae JOCTIDKCHMS JOTOBOPEHHOCTH O Tiepenade, U B
M000M CiTydae 0XBaT IIPHOCTAHOBJICHHS OTPaHIMYMBACTCSI OTOBOPKOH «0e3 yiiep0ay B KOHIE
JaHHOTO MyHKTa. DOpMynHMpoBKa 3TOH OTOBOPKM WAEHTHYHA TOW, KOTOpas BKIIOUEHA B
moInyHKT 4 b) mpoekTa ctaThu 14, U CIIyXHT TO#1 ke nexn. COOTBETCTBEHHO, B OTHOIICHHH
CMBICIIA M 0XBaTa 3TOTrO MOJI0KEHHUSI CMOTPU KOMMEHTAPHH K Hemy 18,

Ilynkm 4

15)  IlyHKT 4 mOHMMaeTcs Kak 3alIMTHAs OTOBOPKA B MOJIb3Y FOCYJapcTBa Cyia, KOTOpoe,
HECMOTpPS Ha Iepeavy YroJIOBHOTO IPOW3BOJCTBA T'OCYNApCTBY JIODKHOCTHOTO JIMIA W
MIPUOCTAHOBJIEHNE COOCTBEHHOTO YTOJIOBHOTO ITPOU3BO/ICTBA, MOXKET BO30OHOBHUTH €T0, €CIN
TOCYAapCTBO JIOJDKHOCTHOTO JIMIA HE BBINOJHHUT JOJDKHBIM 00pa3oM 0053aTelbCTBO
nepeaaTs AeI0 CBOMM KOMIIETEHTHBIM OpraHaM JUIs LieJed OCYIIECTBIEHHS YTOJIOBHOIO
IIpecae0BaHusl.

16)  Xots Komuccus paccMmorpena pa3nnyuHble (POPMYJINPOBKH, B OCHOBHOM OCHOBaHHBIE
Ha crarbe 17, myHkTsl 1 n 2, PuMckoro craryra MexayHapoaHOTO yrosoBHoro cyna!l'®;

6 Questions relating to the Obligation to Prosecute or Extradite (cM. caocky 902 Boie), cc. 460 u 461,

mm. 115 u 120.

3T0 BEIpaXXEHHE TAKKe BCTPEUACTCS B PEIICHUH 110 fey Questions relating to the Obligation to

Prosecute or Extradite (cM. caocky 902 Bbiiie), cc. 454 u 455, 1. 90.

CM., B YaCTHOCTH, ITyHKTHI 32)—34) KOMMEHTapus K IPOEKTy cTaTbu 14 BhIlIe.

B cootBercTBHH cO cT. 17, 1. 1 a), Pumckoro craryta Cyn onpeznenser, 4To JejI0 He MOXeT OBbITh

MIPUHATO K MPOU3BOJICTBY, €CIIH TOJIBKO OH HE YCTAHOBHUT, YTO «TOCYAAPCTBO [KOTOpOe 00IanaeT B
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B UTOTE OHA pEIIMIa NPHUAATh 3AIIUTHOW OTrOBOPKE MPOCTYIO (HOpMY, MO3BOISIONILYIO
n30eXaTh CyObEKTHBHBIX KOMIIOHEHTOB U YCTAaHOBHUTH NMPAMYIO CBSI3b C I[yHKTOM 2 TAaHHOTO
MIPOEKTa CTaThH. JTO MO3BOIAET 00ECTIEUNTh TOCYAAPCTBY CyJa, B CIydae HEBBIIOIHCHUS
TOCYAapCTBOM JODKHOCTHOTO JIMIAa IPHHATOTO UM Ha ce0sl 00s3aTeNnbCTBa IepearTh Je0
CBOMM KOMIICTEHTHBIM OpraHaM MJsI IeJeHd YroJOBHOTO IPECIICIOBAHUS, BO3MOXHOCTH
BO300HOBHTh CBO€ YTOJIOBHOE TPOU3BOACTBO. VICTIONB30BAHME BBIPAKEHHS «MOXKET
BO300OHOBHUTH» MNOAUYEPKUBACT (HaKyIbTAaTUBHBIA XapakTep IPaBOMOYHS, KOTOpOE
MIPU3HAETCS 3a TocynapcTBoM cyaa. IIpu 3ToM mpecenoBanack Lelb OTPA3UTh Pa3InIHbIC
CHUTyaIlH, B KOTOPBIX MOKET OKa3aThCS TOCYAApPCTBO Cyla B 3aBHCHMOCTH OT XapakTepa
MPECTYIJICHUS, COBEPLICHHOTO JODKHOCTHBIM JIMIIOM, a TakXke OT OOCTOSATEIhCTB
MIPECTYIJICHUs], B YaCTHOCTH €r0 CEPbE3HOCTH M, YTO OCOOEHHO Ba)KHO, €T0 BO3MOXHOU
KBaM(UKANUU KaK MPECTYIUICHUS MO MEXIYHapOIHOMY IpaBy, a MPECTYIJICHUS 3TOH
KaTeTOpPHUHU TapaHTHPOBAHHO HE JOJDKHBI OCTAThCs Oe3HAKa3aHHBIMHU.

17) B mnyskre 4 B KauecTBe (haKTOpa, MO3BOJLIIONIETO YCTAHOBHTH HapyIICHUE
00513aTebCTBA, MPIMO YKa3bIBACTCSA Ha CHTYaLHUIO, B KOTOPOW TOCYJapcTBO TODKHOCTHOTO
JHIa «HE MepeacT AeN0 ONEPaTUBHO M TOOPOCOBECTHO» CBOM KOMIICTCHTHBIM OpraHam
rocyIapcTBa JUIs LIEJU OCYIIECTBICHHS YTOIOBHOTO MPECIeJ0BaHU. DTO OBUIO CIETAHO IS
TOTO, YTOOBI NIPHUBJICYs BHUMAaHHE K HEOOXOUMOCTH M30eraTh NPAKTHKU 3aTATHBAHUS HIH
quCTO (HOPMANBHBIX MPEACTABICHUH, KOTOPBIC NPOTUBOPSUMIM OBl LENH Mepenadu
MPOU3BOJCTBA.

Ilynkm 5

18) B myHKTe 5 coepKHUTCS OTOBOPKA «HE HAHOCHUT yIIep0ay, B COOTBETCTBHH C KOTOPOH
NIPEAyCMOTPEHHOE B TIPOCKTE€ CTaThu 15 «HE HaHOCHT ymiepba JIIOOBIM JpyrHM
o0s3aTenbCTBAM  TOCyJapcTBa Cylda WM TOCYJapcTBa  JOJDKHOCTHOTO JIMIA IO
MEXXTyHapOIHOMY IIPaBy».

19) DTOT HMyHKT OTBeyaeT Ha OOCCIIOKOCHHOCTH, BBICKA3aHHYIO B XOI€ OOCYXICHHS
NPOEKTa CTaThbH 15 B CBA3M € TeM, YTO MEXaHM3M Iepelavyd yroJOBHOTO HPOH3BOJICTBA
MOXET OBITH HE IIOJHOCTBIO COBMECTHM WM Ja)Ke MOXKET NMPOTUBOPCUHTH Pa3IHYHBIM
HOpMaM MEXIYHAapOJHOTO TIpaBa, KOTOpbIe HalaraloT Ha TOCyJapcTBa OCHOBHOE
00513aTEeIbCTBO  OCYILECTBIATh IOPUCAMKIHMIO B OTHOLICHHM JIML, COBEPIUMBIINX
OIpe/ieNiCHHbIe MPECTYIUICHHSI MO MeXIyHaponHomy IpaBy. OcoOoe BHHMaHHE IpU
o0CyKIIeHnH OBLIO yIEeJeHO 00sA3aTeNbCTBY BbIIABAaTh WM IIPECNIENOBaTh B CyACOHOM
Hopsiike coriacHo cratbe 7 KOHBEHIMHM TPOTHB TMBITOK M JPYTHX IKECTOKHX,
OCCUYETIOBEYHBIX WJIM YHW)KAIOIIMX JIOCTOMHCTBO BHJOB OOpAallleHWs M HaKa3aHUs |
TOJIKOBAaHHIO 3TOro obs3aTenbcTBa MexnyHaponsbiM CylioM B nene Bonpocel, kacarnujuecs
obsazamenvbemea ocyuwecmsisims cyoebHoe npeciedoganue uiu evioasams. I10CKOIBKY TOT
CYZ OIpeseNiil 0053aTeNIbCTBO OCYIIECTBIATh CyieOHOe NpeciieoBaHue KaK JOrOBOPHOE
00513aTeNbCTBO, a BblOaYy — Kak albTepHAaTHBY''?’, TO BO3HHKaeT BONPOC O TOM,
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OTHOILICHUH €T0 IOPHUCIHUKIMEH | He JKeaeT WK He CIIOCOOHO BECTH paccieOBaHKE WIIH BO30OYAUTH
YTOJIOBHOE IIPECIIeI0BAHNE JOJDKHBIM 00pa3om». B myHKTe 2, co CBOEil CTOPOHBI, YKa3aHbI
00CTOSATENBCTBA, KOTOPBIC JODKHBI OBITh IPHHSTHI BO BHUMAHHE, YTOOBI BBISIBUTH «HEXKETAHUE
JeficTBOBaTh, 3 UMEHHO: «a) Cy[e0HOe pa30HpaTesIbcTBO ObLIO IIPOBEICHO MIIH IPOBOJUTCS MO0
HAIMOHAJIBHOE PelIeHHe ObUIO BEIHECEHO C IIENIBI0 OrPAAUTh COOTBETCTBYIOLIEE JIULIO OT YTOJIOBHON
OTBETCTBEHHOCTH 3a MPECTYIUICHHs, MOIAAAI0IIIe TT0]] IOPUCIUKINIO HacTosmiero Cyaa, o KOTOPBIX
TOBOPHUTCS B cTaThe 5; b) MMesa Mecto HeoOOCHOBaHHAs 3a/IepPIKKa C IPOBEICHHEM CYIeOHOTO
pa3buparebCTBa, KOTOPAask B CIOKUBIINXCS 0OCTOATEILCTBAX HECOBMECTHMA C HAMEPEHHEM HpeaaTh
COOTBETCTBYIOLIEE JIULIO TIPABOCYHIO; C) CyAeOHOE pa3oupareIbCTBO HE MPOBOIMIOCH HITH HE
HPOBOAUTCS HE3aBUCHMO U OECIPUCTPACTHO U MOPSIOK, B KOTOPOM OHO MPOBOAMIIOCH HIIH
MPOBOAUTC, B CIIOKUBIIUXCA 00CTOSITEILCTBAX SBISETCS HECOBMECTUMBIM C HaMCpPCHUEM NIpEaaTh
COOTBETCTBYIOLIEE JIULO NpaBoCynioy». OKOHUYATEIbHOE MPeUIOKeHHe, paccMoTpeHHoe Komuccnei,
ObLT0 CHOPMYIMPOBAHO CIIEIYIONMM 00pazoM: «4. KoMreTeHTHbIC OpraHbl TOCYIapCcTBa Cya MOTYT
BO300HOBHTH OCYILECTBICHUE CBOCI YTOJIOBHOM FOPUCIUKIMH, €CITH U3 ACHCTBHH KOMIIETEHTHBIX
OpraHoB rocyapcTBa JODKHOCTHOTO JIMIA MOCIIE TIPUHATHS MIepefadn MPOU3BOCTBA CIEAYET, YTO:
a) OHM HEe HaMEPEeHbI MTPUBIIEYb JODKHOCTHOE JIMI0 K OTBETCTBEHHOCTH; b) OHM MPECIenyIoT LEeblo
0CBOOOXKIEHHE JIOJDKHOCTHOTO JIMIIA OT YTOJIOBHON OTBETCTBEHHOCTHY.

B cBoem pemenuu ot 20 utons 2012 ropa Cyn ykasan caenyroee: «94. Cyn cuuTaert, 4To MyHKT 1
crarbu 7 TpeOyeT OT COOTBETCTBYIOLIETO roCyJapcTBa Hepenarh J1eJI0 CBOMM COOTBETCTBYOLIUM
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COTJIacyeTcsl I MPEeAyCMOTPEHHAs B IPOEKTE CTAaThU 15 cucrema mepenadu yroJloBHOTO
MPOM3BOJCTBA, B paMKax KOTOPOH mepemada He 0OyCIaBIMBACTCS HECTIOCOOHOCTBHIO
TOCYAapcTBa Cy/a OCYLIECTBISITH CBOIO IOPHCAMKIHUIO, C 0053aTENbCTBAMH, 1OOPOBOIBHO
MIPUHSTBIMU Ha ce0s Tocy1apcTBaMy — yJ9acTHUKaMy KOHBEHIINM IPOTHB ITBITOK.

20) B cBs3u ¢ 3T0i1 0c0O0# TpobmemMaTukoit KoMuccus BKIIIOYMIIa OTOBOPKY «HE HAHOCHUT
ymepbay», kotopas OyaeT MPUMEHAThCS B CBA3M C Nepeaadeil yroloBHOTO MPOU3BOICTBA.
OTa OroBOpKa IpHUMEHseTcs KaK K O0s3aTeNbCTBAM, BBIIONHEHUS KOTOPBIX MOXKHO
TpeOoBaTh OT TOCyZapcTBa Cylda, Tak W K TaKuM o00s3aTeNbCTBAM TIOCYIapcTBa
JOJDKHOCTHOTO JIMIA M HE MOJJIKHUT OTPAaHMYCHUSM, a IOTOMY IPHMEHSETCS K JI00oMy
00513aTeIBbCTBY, BOSHUKAIOLIEMY B COOTBETCTBHH C MEXIYHApPOIHBIM IIPABOM, HE3aBUCHMO
OT €ro HCTOYHHKA WJIH IIPEAMETa, K KOTOPOMY OHO OTHOCHTCSL.

Cratbs 16
CunpaBe/JiuBoe ofpalleHue ¢ I0JKHOCTHBIM JIMIIOM rocy1apcTBa

1. JIOIKHOCTHOMY JIMIy JpPYroro ToOCyJapcTBa, B OTHOLICHHH KOTOPOTO
OCYIIECTBIISICTCS. WM MOXET OBITh OCYIIECTBIEHa YTOJOBHAS IOPHCAMKIUS
rocyzapcTBa CyIa, TapaHTHpPyeTCs CIpaBeUIMBOE  OOpalieHHe, BKIIOYAs
CIpaBeNINBOE CyIeOHOEe Pa3OMpaTeNbCTBO, W TIOJIHAS 3aIUTa €r0 WIN €€ MpaB H
MpOLECCYyaTbHBIX TapaHTUH B COOTBETCTBMM C NPUMEHHMBIM HAIMOHAIBHBIM H
MEKAyHApOIHBIM IIPAaBOM, BKJIIOYAas IPaBO IIpaB dYEJIOBEKa W MEXIYyHapOJHOE
TYMaHUTapHOE TIPaBo.

2. JIro0oe Takoe AOJDKHOCTHOC JIMIIO, HAXO0AAIIECCs B THOPbME, IO CTpa)Keﬁ 501058
B 3aKJIIOUCHHH B IOCYAapCTBC Cyaa, UMECT IIPABO:

a) HE3aMCIJIMTCIIBHO CBA3ATBCA C OMKANIIIM COOTBCTCTBYHOIIIUM
MNpPCACTABUTCIICM I'OCYyAapCTBa NJOJLKHOCTHOTO JIMIA;

b) Ha MOCCHICHUSA MPEACTAaBUTCIIEM 3TOI'O rocy1apCTBa,

c) ObITH Oe30TIIaraTeIbHO MPOUH(OPMHUPOBAHHBIM O €T0 HIIH €€ IIPaBax B
COOTBETCTBHH C HACTOSIINM ITyHKTOM.

3. HpaBa, O KOTOPBIX TOBOPHUTCA B IIYHKTC 2, OCYHICCTBJIAOTCA B COOTBETCTBUU
C 3aKOHAMU U IIpaBUJIaMM rocy1apCTBa cyia Ip1 yCJIOBUH, YTO 3THU 3aKOHbBI U TpaBUJId
JOJIDKHBI CII0COOCTBOBATH NOJIHOMY  OCYHICCTBJICHUIO  LCJIH, I KOTOpOﬁ
MnpeaHa3sHa4YCHbI MIpaBa, NPECAOCTABIACMbBIC B COOTBETCTBUU C TYHKTOM 2.

KommenTapuii

1) B npoexre crathu 16 npu3HaeTCs MIPaBO JODKHOCTHOTO JIMIIA JPYTOT0 TOCy1apcTBa
Ha CIpaBeUIMBOE OOpAaIleHWe CO CTOPOHBI OpraHOB TOCYJapcTBa Cy/Ad, KOTOpBIE
OCYIIECTBIISIIOT MJTH OCYIIECTBIISUIN IOPUCIUKIIMIO B OTHOILIEHUH 3TOTO JIOJDKHOCTHOTO JIMIIA.
Komnccenst n3bpana noaxo/1, OCHOBaHHBIH HA MPU3HAHNM ITPAB IOJDKHOCTHOTO JIMIIA, A HE HA

BJIACTSIM JIJIsI OCYIIIECTBIICHHS CyIeOHOT0 TpecIe0BaHusl, He3aBUCHMO OT HAJIMYHs paHee
MOJTYy4EHHO# POCKOBI O BBIIA4€ STOTO MO03PEBAEMOTrO JIHIA. BOT moueMy ImyHKT 2 cTaThi 6
005136IBaET rOCyIapCTBO MPOBECTH MPEIBAPUTEIBHOE PACCIICIOBAHUE HEMEUICHHO MOCIE TOTO0, KaK
TI07I03pEeBaEMBIii OKa3ascs Ha ero TeppuTopuu. O0sA3aTeNsCTBO MEPEAaTh JAe0 KOMIETEHTHBIM
BJIACTSIM COTJIACHO IYHKTY | CTaThu 7 MOXKET TPUBECTH MK HE MIPUBECTH K BO30YKICHHIO CyneOGHOTO
pa3buparenbCTBa ¢ YIE€TOM MPEACTABIEHHBIX ITUM KOMIIETCHTHBIM BIACTSIM JI0Ka3aTebCTB,
KacaroIuxcst 0OBUHEHHH MTPOTUB MO03peBaeMoro ymia. 95. Tem He MeHee, eCIIi TOCyIapCcTBO, Ha
TEPPUTOPHU KOTOPOTO HAXOMHMTCS MMOI03PEBAEMOE JIUIIO, MOTYYHIIO TPOCKOY O BbIIaYe B JFOOOM U3
CIly4aes, MPeayCMOTPEHHBIX MOIOKeHUAMH KOHBEHIINH, OHO MOXET CHSATB C ce0si 0053aTeNbCTBO M0
CyaAeOHOMY MpeCiIeI0BaHuIO, YIOBICTBOPHB 3Ty MPOCch0y. I3 3TOTO CiemyerT, 4To BEIOOp MEXIY
BbIJ[aueii MK TIPeJaHIeM Cyy B cOOTBeTCTBHH ¢ KOHBEHIIMEH HE 03HAYAET, YTO ITUM JIBYM
BapHaHTaM CJIe[lyeT MPUIaBaTh OJMHAKOBLIN BeC. Bbimaua sBIsIETCS] OMHUM M3 BO3MOKHBIX
BapUAaHTOB, MPEIaraeMbIX TOCYIapCTBY B COOTBeTCTBUH ¢ KOHBEHIMEH, B TO BpeMsl Kak CyaeOHoe
Tpeciie/IOBaHUEe — 3TO MEXYHAPOIHOE 00s13aTeIbCTBO B COOTBETCTBHU ¢ KOHBEHIMeH, HApyIEHNEe
KOTOPOTO SIBJISICTCS IPOTHBOIPABHBIM JICTHUEM, BICKYIIIUM 32 CO00# OTBETCTBEHHOCTh TOCYAapCTBaY.
CM. Questions relating to the Obligation to Prosecute or Extradite (cM. cHocky 902 Beiwe), p. 456,
paras. 94-95.
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IPOCTOM NEPEUYHCICHIH 0053aTeIbCTB, IPEAbIBIIEMbIX TOCyJapcTBy cyna. Takol moxxon
OoJee alleKBaTHO OTpa)kaeT Cyry0o JIMYHBIN XapakTep NpaB M TapaHTUH, U3JIOKEHHBIX B
NpOeKTe cTaThbd. JIMYHAas OpHEHTAalMs OTpaXKeHa KaK B HA3BaHUHM IIPOCKTa CTATbU
(«CrpaBenmBoe oOpateHne ¢ TOHKHOCTHBIM JINIIOM TOCYJapCcTBay), TaK U B €€ MyHKTax |
U 2, KOTOpble HAuYMHAIOTCS, COOTBETCTBEHHO, CO CJIOB «J[OJDKHOCTHOMY JIHIY...
rapaHTHUPYETCS» U «TaKoe JOJDKHOCTHOE JIMLO... UMeeT IpaBoy». Bee mpasa, npu3HaBacMbIe
3a JIOJDKHOCTHBIM JIMIIOM T'OCYIApCTBa, OXBATBIBAIOTCS OOIIMM TEPMHHOM «CIPaBEIIMBOC
oOpamerrey» TPH TOM NOHUMAaHWH, YTO 3TOT TEPMHUH O0S3aTENBHO BKIIOYAaeT B ceOs
TpeOoBaHUs OECIIPUCTPACTHOCTH M HE3aBUCHMOCTH.

2) [Ipm3HaHKe TpaBa Ha CIIpPaBEIUTHBOE OOpaIeHHe C TOJHKHOCTHBIM JIUIIOM SIBIISETCS
rapaHThel, JOMOMHSIOMEH Te, KOTOphIe y)Ke MepednciIeHbl B MpoeKkTax crareit 9—15. DOrta
TapaHTHA PacIpOCTPAHACTCS HaA JODKHOCTHOE JHMIO B TOM Mepe, B KaKOW IIpaBa,
coneprKamiecs B IMPOEKTe CTaThH 16, HOCAT MHAMBHIYaJIbHBIH XapakTep. Bmecte ¢ Tem
CJIeyeT HAIlOMHUTB, YTO 3TH TapaHTUH PACIPOCTPAHSIOTCS HA JOJDKHOCTHOE JIMIO B €r0
Ka4eCTBE TAKOBOTO M MO3TOMY TaKXKe SBIIOTCA TapaHTHAMH U1 TOCyJapcTBa
JOJDKHOCTHOTO JHia. TakuM 00pa3oM, JaHHBIM IPOEKT CTaThH OTBEYAET HA 03a00UEHHOCTD,
BBIPaKCHHYIO HEKOTOPBIMH TOCYAaPCTBAMH B CBSI3M C BO3MOXKHOCTBIO TOTO, YTO OJTHO M3 UX
JOJDKHOCTHBIX JIMIT MOXKET OKa3aThCsl 0[] IOPUCAMKIUEH TOCy1apCTBa, MPaBOBasi CHCTEMa
KOTOPOr0 HE O0ECHedMBaeT JOCTATOYHBIX TapaHTHH COONIONCHMS MpaB 4EIOBEKa, B
0COOCHHOCTH TIPaB ¥ TapaHTHUH, OIPEENAIOINX CIIPaBeUINBOE CyJe0HOE pa3OUPaTENbCTBO.

3) IIpoexr crateu 16 chopmypoBaH 1o 00pasily U B IETIOM cleayeT pOpMYIHPOBKE
mpoekta cTatbd 11 TIPOEKTOB cTaTeil O MpPEAyNpexICHWH MPECTyIUICHHH MPOTHUB
YeJIOBEYHOCTH M HaKa3aHUH 3a HUX''?!. Kak M yHOMSHYTBIH IPOESKT CTaThH, JAHHBIH MPOESKT
CTaThbH — MPEIMET HACTOSIIET0 KOMMEHTApH COCTOHUT M3 TPEX IMYHKTOB, NOCBSIICHHBIX,
COOTBETCTBCHHO, NPH3HAHHWIO TPaB W IPOIECCyalbHBIX TapaHTHH OOIIEero xapakrepa,
KOTOPBIMH MOXET II0JIb30BaThCs 000 MO (IMyHKT 1), IPU3HAHMIO 0COOOT0 KOMIUIEKCA
IIPaB 33 TOCYapCTBEHHBIM JIOJDKHOCTHBIM JIMIIOM, HaXOSIINMCS B TIOPbME, MO CTpaXen
WIN B 3aKIIOYEHUM B TOCYJapcTBe cynaa (MyHKT 2), a TaKKe OMNPENCICHHIO HOPM,
MIPUMEHUMBIX K OCYIIECTBICHHIO CIICIMAIBHBIX IPaB, YKa3aHHBIX B MyHKTe 2 (yHKT 3).
B 10 e Bpems, XOTS IPOEKT cTaTbd 16 MOBTOPSET CTPYKTYPY YHOMSIHYTOTO IIPOEKTa
crateu 11, ciemyer OTMETHTb, YTO B HEM HMEIOTCS pENaKIHMOHHBbIE M KOHIENTYyajbHbIE
OTJIIMYHMS, KOTOPBIE COOTBETCTBYIOT NU(D(HEpEeHINPYIONMM 3JIeMEHTaM, XapaKTepHbIM JUIs
HACTOSIINX POEKTOB CTaTeH.

4) B myskre 1 mpegycMarpuBaeTcs, 9T0 «JODKHOCTHOMY JIHITY IPYTOTO TOCYIapCTBa...
rapaHTHpyeTCS  CIpaBeAJMBOE  OOpallleHWe, BKJIIOYas  CIpaBeUIMBOC  CyIeOHOe
pa30upaTenbCcTBO, M TOJTHAS 3aIUTa €ro IPaB U IMPOILECCYANTBHBIX TapaHTHiDy. DTOH 00meit
(OpMYIHPOBKOH OXBaTHIBAIOTCS BCE TIpaBa W TapaHTHH, IPEIOCTABIIEMBIC IOOOMY
YeNOBEKY B CBS3H C JIFO0OI Mepoii, KoTopass MOXET OBITh IPEANPHHATA B €T0 OTHOIICHUH
OopraHaM¥ rocyaapcTBa cyna. K HUM OTHOCSTCS mpaBa, Kacaloluecs THIHOH CBOOOIBI MITH
JUIICHHS CBOOOIBI, a TAKXKE Pa3IMIHbIC KOMIIOHCHTHI IIpaBa Ha JOCTYII K CyJaM U IpaBa Ha
cIpaBeNTUBOE CyIeOHOE pa3dUpaTenbCTBO, BKIIFOYAs MPABO OOBUHSIEMOTO B IIPECTYILUICHUH
OBITh WH(POPMHUPOBAHHBIM O BBIIBHHYTHIX OOBHHCHHSX, ITPABO HA MOMOIIb aIBOKAaTa IO
CBOEMY BBIOOPY W MPaBO Ha B3aUMOJCHCTBHE C OpTaHAMH TOCYJapCTBa Cyla Ha S3BIKE,
KOTOPBIH MOHSITEH COOTBETCTRYIONIEMY JHily 122, Kareropus Takux mpas U MpoIeCcCyalbHbIX
rapaHTU{ TakXKe BKIIOYACT B ceOs pa3iuyHble KOMIIOHCHTHI TpaBa Ha KOHCYJIBCKYIO
[IOMOILb, MPU3HAHHOTO B cTaThe 36 BeHCKOM KOHBEHIIMH O KOHCYJIBCKUX CHOLUEHUSX. DTO
MPaBO TPHU3HACTCSA 3a JIOOBIM I'Pa)KTAHHHOM KaKOr0-JIM0O TOCyIapCcTBa, HE3aBUCHMO OT
TOT0, 00JIQ/IaeT JIM TAKOH IpakJaHHH CTATYCOM JIOJDKHOCTHOTO JIUIIA TIO CMBICTY HACTOSIIINX
MIPOEKTOB CTaTeM.
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Oguyuanvnvie omuemst I'enepanvroii Accamoneu, cemvoecam vemeepmas ceccus, [{ononnenue Ne 10
(A/74/10), . 44 u 45, IPOEKTHI CTaTel 0 MPEAYNPEKACHUH PECTYIUICHUH TPOTHUB YEIOBEYHOCTH H
HaKa3aHMH 32 HUX, cTaThs 11 («CnpaBemnmBoe oOpalenne ¢ mpeanoiaraeéMbIM
IPaBOHAPYIIUTEIEM» ).

CM. epedeHb IIpaB, BXOIAIIUX B 3Ty KaTeropHio, B cebMOM okiaae CrienuanbHOro JoOKIaJuuKa

00 IMMYHHUTETE JI0JDKHOCTHBIX JIMI TOCYAapCTBa OT HHOCTPAHHON YTOJOBHOM FOPUCIUKIIUH
(A/CN.4/729), . 159-168.
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5) IIpaBa u mporeccyabHbIE TapaHTHH, YIIOMSIHYThIE B IyHKTe 1 TipoekTa cTaTthu 16,
a TaKKe YCIOBHA, NPH KOTOPBIX JMOJDKHO OBITH TapaHTHPOBAHO M 3AIMUIICHO HX
OCYLIECTBIICHHUE, ABIAIOTCA ~ TpaBaMH U IpoLecCyaabHBIMH rapaHTUsMHU,
NPEIyCMOTPEHHBIMH BHYTPEHHHUM 3aKOHOJATENILCTBOM TOCYJapcTBa CyAa, a TaKke
MEXIYHapOIHbIM IIpaBOM, B dYacTHOCTH, peuyb HIET O IpaBe IpaB 4YeloBeKa U
MEXIYHapOIHOM TyMaHHUTApHOM MpaBe, ONpeNelIOMNX NMPUMEHUMBIA MeXIyHapOJHBIN
CTaHapT, 3HAYCHHE KOTOPOro yKe ObUIO BBIABICHO Kommccued B CBSI3M C IPOEKTOM
craThi 11 MpOEKTOB cTarell O NMPEenyNPEeXIECHUU MPECTYIUIEHUH NPOTHB YEIOBEYHOCTU U
Haka3aHuM 3a HuX''?. XOTS B COOTBETCTBYIOLIMX MEXIYHAPOIHBIX CTaHAAPTAX OOBIYHO
TOBOPHUTCS O «IIPaBax» MM «IPaBax U TapaHTHAX», B IYHKTE 1 MCIOJB30BAHO BHIPAKEHUE
«paBa ¥ TPOIeECCyaJbHble TapaHTUM» MI1 TOro, YTOOBl YydYecTh pasHooOpasme
0OCTOSATENBCTB, MNpPU KOTOPHIX OHHM JOJDKHBI OBITh OOecHedeHbl HHOCTPAHHOMY
JOJDKHOCTHOMY JIMILY U KOTOpBIE HE OTPaHHYHBAIOTCA CyIeOHBIM IPOH3BOJICTBOM.

6) UYro kacaeTcs mociaegHero Bompoca, To Komuccus He cowsia He0OX0IUMBIM BKIIFOYATh
B IIPOEKT CTAThU MPSAMYIO CChUIKY Ha Pa3IMYHbIC CTAJUH I MOMEHTBI BDEMEHHU, B KOTOPbIS
Oprasbl rOCyAapcTBa CyAa IODKHBI OOECleunTh MpaBa M MPOLECCyalbHble TapaHTHU
JIOJDKHOCTHOTO Jinia. OHM JJOJDKHBI ObITh TAPAHTUPOBAHBI M 3aIIUIICHBI BCET/1a, KOT/Ia 3TH
OpraHbl NPUHUMAIOT KaKue-JIMOO BHIBI MEP B OTHOIICHHH JOJDKHOCTHOTO JIMIA JAPYIrOro
rOCyZIapCTBa, KaK B MEPHO/ 0 YCTAHOBJICHHS HAJTMYHS I OTCYTCTBUSI IMMYHHUTETa, TaK
BO BpeMsI M TOCIe ITOTO MPOIECca, BKIOYAs YTOJOBHOE MPECICIOBAHHUE TODKHOCTHOTO
JIMIIA ¥ 3Tl OTOBIBAHUS JHOOOT0 HaKa3aHHs, KOTOPOE MOXKET OBITh €My HA3HAUYCHO.

7 B nyHkTe 2 ycTaHaBIMBAaeTCs HOBOE MPABO, MPU3HABAEMOE 3a JOJDKHOCTHBIM JTHIIOM
JPYTOro TocyapcTBa, KOTOPOE OBUIO 3aKII0YEHO MOA CTPAXy, B TIOPHMY WIIM IIOMEIIEHO B
3aKJIIOYCHHUE B JII000H JopMe opraHaMu rocyAapcTBa cyaa. DTOT MyHKT c(hOPMYIMPOBAH 110
o0pasiy myHKTa 2 mpoeKkTa cTaTbd 11 mpoekToB cTaTeil 0 MpeaynpeKAeHUN IPECTYIUICHUH
MIPOTUB YEJIOBEYHOCTH 1 HaKa3aHWH 3@ HUX, OJHAKO 110 CPAaBHEHHIO C YIIOMSHYTHIM ITyHKTOM
B HETO BHECEHBI BayKHbIC H3MEHEHHMS, B YACTHOCTH HCKITIOUYEHO BCAKOE YIIOMHUHAHKE O CBA3H
TPaKAAaHCTBA HIIM TIPOXKUBAHUS, KOTOPHIE MOTYT CYIIECTBOBaTh MEXAY MOJDKHOCTHBIM
JIMIIOM ¥ TOCYAApCTBOM JIOJPKHOCTHOTO JIMIA. DTO CBA3AHO C TEM, YTO CIICIMANILHBIE IIPaBa,
c(hOopMyIMPOBaHHBIE B ITyHKTE 2 TIPOEKTA CTAaTbH 16, OTIMYAIOTCS OT MpaBa Ha KOHCYJICKYIO
MIOMOIIIb, KOTOPOE CUUTAETCS BKJIIOYEHHBIM B YHCJIO TIPaB M NPOLECCYaNbHBIX TapaHTHH,
YIIOMSHYTBIX B MMyHKTE 1, ¥ IPUMEHSAETCS PH JTIOOBIX 00CTOATENbCTBaX 124,

8) HecmoTpst Ha NpUMEHMMOCTh IpaBa HA KOHCYJBCKYIO IIOMOIIb K JIO0OMY
JOJDKHOCTHOMY JIMILy TOCYJapcTBa, SIBIISIOMIEMYCS €T0 rpakaaHnHoM, Komuccus npunsina
BO BHHUMaHHE TOT (PAaKT, YTO B COOTBETCTBHH C OIPEAEICHHEM «JOJDKHOCTHOTO JIMIA
TOCYAapCcTBa», COAEPXKAIIUMCS B IIPOEKTE CTAThH 2, IyHKT a), OHO HE 0053aTeNIbHO JI0JDKHO
OBITh rPXXJaHUHOM 3TOTO TOCY/IapCTBa, M B TAKOM CIIydae MPaBO HAa KOHCYJIBCKYIO TIOMOIIb
CO CTOPOHBI TOCYIapCTBa JIOJDKHOCTHOTO JIMIA Ha HETO HE pacnpocTpaHsioch Obl. Kpome
TOTO, OHA NPHHSJIA BO BHUMAaHHWE, YTO UMMYHHUTET JOJDKHOCTHOTO JIMIA OT MHOCTPAaHHOM
YTOJIOBHOHM IOPHCAMKIINK MPEIOCTABIISETCS JOJDKHOCTHOMY JIMIY B MHTEpEcax rocyiapcTaa
1 B CHITy OCOOBIX OTHOIIIEHUH MEX/y JOJDKHOCTHBIM JIUIIOM ¥ TOCYIapCTBOM JIOJDKHOCTHOTO
JIMIA, YTO JIOJDKHO MMETh OCOOBIE TOCIENCTBHUS AJIsl TpaB M IPOLECCYalbHBIX T'apaHTHH,
NIPU3HABAEMBbIX 3a IOJDKHOCTHBIM JiMioM. [lostomy Kommuccus couna menecooOpasHbIM
BKIIIOYUTH B TIPOEKT CTAaThH O CIPABEUIMBOM OOpAIIEHUH C JIODKHOCTHBIM JIMIIOM
roCyZiapcTBa CIEUAIbHOE IOJIOKEHUE, B KOTOPOM YCTAHAaBIMBAINCH OBl ONpeJelICHHbIC
IIpaBa, JEWCTBYIOIUE TONBKO B CUIIY CYIECTBOBAaHHUSI OTHOLIEHUH MEXY FOCYy1apCTBOM U
€ro JI0JDKHOCTHBIM JIMIIOM. DTH JJONOJHUTENIBHBIE ITPpaBa ObUTH yBSI3aHBI C CHUTYalMel, Koria
JIOJDKHOCTHOE JIMLO 3aKJIIOUEHO MOJ| CTPaKy, HaXOAUTCS B TIOPbME WM B 3aKJIIOYEHUU B
roCyJlapCTBE Cyna, MOCKOIbKY peub HJET O BO3MOXKHOM KpallHeM cllyuae, B KOTOPOM
OCYIIECTBJIIEHHE TOCYyAapCTBOM CyJa IOPUCAUKLIUU B OTHOIIEHHMM HWHOCTPAHHOTO

1123
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Cwm. A/74/10, cc. 98—101, KoMMeHTapHii K IPOEKTy CTaThH 11, B 9acTHOCTH IyHKT 7). CM. Taxxke
cenpMoi okiran CrenuaabHOTO JOKJIAIIHKA TI0 BOIPOCY 00 IMMYHHUTETE JIOJDKHOCTHBIX JIAI]
roCyapcTBa OT HHOCTPAHHOM yrojoBHOU ropucankimu, A/CN.4/729, rn. IV, paza. A, nm. 159-168.
Koncynbcekast HoMolbs paccMaTpuBaiach Kak OJMH U3 KOMIIOHEHTOB «CIIPABEUTHBOTO OOPAICHNUS.
CM. IPOEKTEHI CTaTeil 0 NpeaynpeKIeHUH IPECTYIUICHUH POTHB YSIOBEYHOCTH U HaKa3aHWUH 33 HUX,
A/74/10, cc. 98—101, koMMeHTapHii kK poekTy cTathh 11, B yacTHOCTH M. 8) 1 9).
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JOJDKHOCTHOTO JIMI[A MOJXXET HETaTHBHO MOBJMATh HAa BBINMOJHEHHE TIOCYIapCTBEHHBIX
(YHKIMH WM IPEACTaBUTEIbCTBO TOCYIapCTBa, a 3HAYUT M HA UMMYHHUTET.

9) [TyHKT 2 mpoeKTa cTaThl HAYWHAETCS CO CIIOB «[J[t000€e TaKoe TOIKHOCTHOE JTHIIOY,
YTO NMPHU3BAHO YCHIIUTH B3aUMOCBSI3b C MYHKTOM 1, ¢ KOTOPBIM OH COCTaBJISIET €ANHO IIETI0e
TS TIeTIel TIOHUMAaHUSI OXBaTa MOHATHSI «CIPaBEINTNBOE 00PAIICHNE C JOHDKHOCTHBIM JIMLIOM
rocyzapcTBa». llpu ompeneneHum conep)kaHHS CHEIHANbHBIX IIpaB, MPU3HABAEMBIX 32
JOJDKHOCTHBIM JIMLIOM JAPYTOr0 TOCYJapcTBa, ObUIA HCIOJNb30BaHA MOAENH MPOEKTa
craThi 11 MpOEKTOB cTarell O NMPEenyNPEeXIECHUU MPECTYIUIEHUH NPOTHB YEIOBEYHOCTU U
Haka3zaHUHM 3a HUX. B a3Toifi cBs3u Kommccus cowna, 4to obecriedueHHe HHOCTPAHHOMY
JOJDKHOCTHOMY JIMIy BO3MOXKHOCTH CBSI3aTbCS C OMIDKAWIIMM  COOTBETCTBYFOLIMM
MIPEACTABUTENIEM CBOETO TOCYJapcTBa W BO3MOXKHOCTh IIOCEHICHUSI MM, a TaKxKe
nHdopmupoBaHue 00 ATUX MpaBax, ABIACTCS TapaHTHEH Kak AJS JOJDKHOCTHOTO JIMIA, TaK
U JUIS TOCYIapCTBa OJDKHOCTHOTO JINIIA.

10) B myHkTe 3 TOYTH JOCIOBHO BOCIPOM3BOTUTCS COOTBETCTBYIOMIMN ITyHKT
BEIIICYIIOMSIHYTOTO MIPOEKTa CTaTbu 11, KOTOPHIN, B CBOIO OYepeab, BOCIPON3BOIUT TEKCT
MnyHKTa 2 cTaTb 36 BeHCKOW KOHBEHIIMM O KOHCYJIbCKUX CHOLIEHUsIX. ClielyeT OTMETUTD,
9TO 111 00eCTeUeHNs] eIMHCTBA TEPMHUHOJIOTHH, HCIONB3YeMO B HACTOSAIINX IPOCKTaX
crarel, B MyHKTE 3 MPUMEHUMOE IIpaBo 0003HAYCHO KaK 3aKOHBI U MpaBHJIa «TOCYAapcTBa
cyma»''?. B COOTBETCTBMHM € OSTHM IYHKTOM HAIIMOHAIBHOE 3aKOHOJATEIbCTBO
ompenenseTcss Kak 3aKOHOHATeNbCTBO, NMPHUMEHMMOE K OCYIICCTBICHHIO OCOOBIX IIpaB,
W3JI0KCHHBIX B IyHKTE 2; 3TO MPHU3BAHO YYECTh, YTO TOYHBIHA MOPSAOK 3aKITIOUCHHS TIOX
CTpaxy, B TIOPbMY WM HHOE IOMEUICHHE B 3aKIIOYCHHEC B 3HAYHTCIEHOW CTETICHU
peryimpyercss HalWOHAJIBHBIMH HOPMaMH, a TaKKe YTO B CBS3M C OTHM MOPSIOK
OCYIICCTBIICHUS TpaB TaKWX JHI Ha TIOdydeHHe WHpopMarum, oOmeHne C
COOTBETCTBYIOIIUMH TIPEACTABUTEIIME JIPYTOTO TOCYNApCTBA WIIN MTOCEHICHUE UMH MOXKET
OBITh Pa3MMYHBIM B Pa3HBIX rocyaapcrtBax. OmHaKO MpU3HAHHWE 3TOTO Pa3sHOOOpasus U
BEITEKAIOMIasi W3 HEro CBOOOJAa YCMOTpPEHHS TOCyNapcTBa CyAa OTPaHMYCHBI MOCICTHIM
MpeUIO’KEHUEM IIyHKTa 3, B KOTOPOM TOBOPHUTCS, YTO IPUMECHEHIE HAIIMOHAJIHHOTO IIpaBa
JIOJDKHO TIPOMCXOIHUTD «IIPH yCIOBHH, YTO 3TH 3aKOHBI M MIPaBUJIA JODKHBI CIIOCOOCTBOBATH
MTOJTHOMY OCYIIECTBIICHUIO IIEIIH, JUIT KOTOPOIl MpeIHa3HauYeHBI IIpaBa, MPeI0CTaBIsIeMbIC B
COOTBETCTBHH C TIYHKTOM 2». DTOT KpPUTCPHUH TOJKOBAaHHS B COOTBETCTBHH C
MpeIoIaraeMoil IeNbl0 TPU3BaH TapaHTHPOBATh, YTO TOCYAapCcTBO Cyna He Oyzaer
HCTIOJB30BaTh CBOM 3aKOHBI M TIPAaBUIIA POU3BOJIFHO, HA MPAKTHUKE JHUIIAs JCHCTBEHHOCTH
IpaBa, MPHU3HAHHBIC 33 MOJDKHOCTHBIM JIMIIOM JAPYTOTO TOCYIapCTBa B IMyHKTE 2 MPOCKTa
CTaTbH.

Cratbs 17
Koncynbranumn

FOCYI[apCTBO cyaa ¥ rocyaapCTtBoO JOJPKHOCTHOI'O JIMIla IpU HGO6XO,I[I/IMOCTI/I
MIpoBOAAT 1O HpOCB66 m000ro U3 HUX KOHCYJIbTAlMU 10 BOIIPOCAM, KaCArOUIUMC
HMMYHHUTETAa HAOJUKHOCTHOI'O JiMIA, MMOANAAarolmero Ioa ﬂeﬁCTBﬂe HaCTOAIINX
IIPOCKTOB craTei.

KommenTtapuii

1) IIpoext crateum 17 kacaeTcs KOHCYJIbTallMd MeXIy TOCylapcTBOM cyjAa u
roCyJlapCTBOM JAOJDKHOCTHOTO JHNa. Takod MeXaHu3M, KaK KOHCYJNbTAllUH, IIUPOKO
HCTONB3YyeTCsl B MEXKTOCYIapCTBEHHBIX OTHOIICHUSX JUIsl pa3IMuHbIX Leneil. B yactHOCTH,
HO HE WCKIIIOYMTEIbHO, OHU IPOBOAATCS JUIS IIOJNydeHUS HMH(OPMAIMU IO BOIPOCAM,
MPECTAaBISIIOIIMM B3aUMHBI HHTEpEC, BBUICHEHUs MO3UIMU JPYyroro rocyAapcrsa IO
TaKUM BOIIPOCaM, BO M30€KaHHE CIIOpa MEXAY JIBYMS TOCYIapCTBaMH WIIN JUIS COJCHCTBHS
YPETYJIMPOBAHUIO YK€ BO3HHUKIIEro cropa. O0s3aTenbcTBO MPOBOANUTH KOHCYJILTAIMN
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OTH TepMHHBI, CIIEJIOBATEIBHO, OTIIMYAIOTCS OT TEPMUHOB, HCIIOIb3YyEeMbIX B BeHCKo#T KOHBEHIINH O
KOHCYJIbCKUX CHOIIEHHSX («3aKOHBI ¥ ITPaBUJIa TOCYAAapCTBa NPeObIBaHUS») U B IIYHKTE 3 MPOEKTa
crathy 11 mpoekra crareit 0 mpexynpexaAeHUN 1 HaKa3aHUH MPeCTYIUICHUH NPOTHB YeJI0BEYHOCTH
(«rocymapcTBo, Ha TEPPUTOPUH O[] FOPUCIUKIIUEH KOTOPOro HaxoauTces unoy»). Cm. A/74/10, r. IV,
1. 44.
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MEXIy 3aHHTePECOBaHHBIMHU T'OCYAAPCTBAMHU 3aKPEIUICHO BO MHOJKECTBE MEXKIyHAPOIHBIX
ZOTOBOPOB ¥ BKJIIOYEHO B JOTOBOPHI O MEXIYHAPOAHOM COTPYIHHYECTBE M IPABOBOMN
MIOMOIIIH TI0 YTOJIOBHBIM Jenam!' 26,

2) Koncynpramum, o KOTOPBIX TOBOPHUTCS B MPOEKTE CTAThU 17, HE OTPaHUYMBAIOTCS
KOHKPETHBIM IIPEAMETOM M MOTYT KacaTbCsl BCEX «BOIPOCOB, KACAIOIIMXCS MMMYHHTETA
JOJDKHOCTHOTO JIMLIA, MOJTaAa0MIero Mo IeHCTBIE HACTOAIINX MPOEKTOB cTaTei». Takum
00pa3oM, KOHCYJIBTAIMA MOTYT KacaTbCsl Kak IpoIecca OMpeAeIeHHs IMMYHHUTETA, TaK 1
J000T0 APYTOro CBS3aHHOTO C UMMYHHTETOM BOIIPOCA, BKJIFOYAsi HOPMATHUBHBIC JJIEMEHTBHI,
OTIpeNeNIoNIIe IMMYHHUTET ratione personae (4acTh BTOpasi) U IMMYHHTET ratione materiae
(JacTp TpeThs), a TAKKe IMPOILECCYaNbHBIC TOJOKEHUS W TapaHTHH (JacTh YeTBEpTas).
B T0 e Bpems KOHCYJIBTAllMU CIEAYEeT OTJIMYATh OT «3alpOCOB HMH(GOPMAIUN» B MPOEKTE
crateu 13, KOTOpble OTpaHHYHMBAIOTCA HWH(POpMAIUEH, HEOOXOOMMOM IS TPUHSATHS
pemieHust 00 IMMYHHTETE TOCYJapCTBOM CyAa M NPUHATHS PEHICHHUS O 3a/1eiiCTBOBaHUH
MMMYHHUTETa FOCYIapCTBOM JIOJDKHOCTHOTO JIMIA MIIM OTKAa3€ OT HETO.

3) Koncynprammmm npeAcTaBIsIOT COOOH IpoIecCyalbHyI0 TapaHTHIO, KOTopas
JeHCTBYeT KaK B OTHOLICHHH OCYIapCcTBa JOJDKHOCTHOTO JIMLA, TAK ¥ TOCYIapCTBa CyAa, U
MO3TOMY MPOBOJSTCA IO INPOCKOe JT000ro W3 HUX. BBHAy TOro, 4To KOHCYJIBTAIIMU
paccMaTpHBAaKOTC KaK IpoleccyanbHas TapaHTHs, KoMHuccHs pemmna HCIoNb30BaTh
[JarojibHyl0 (QOpPMYy  «IIPOBOXUTY», 4YTO yKa3blBaeT Ha 0O0s3aTeNbHBIA  XapakTep
KOHCynbTalmil. OgHAKO, YTOOBI BHECTH JIEMEHT T'MOKOCTH, MO3BOJLIOLINI ToCyIapcTBY
CyAa M TOCYyJapCTBY IOJDKHOCTHOTO JIMIA aIalNTHUPOBATHCS K OOCTOSATEIBCTBAM KaXKIOTO
KOHKPETHOTO JIea, BKIIOYAs COCTOSHHE WX JUIUNIOMATHYECKUX OTHOIUCHHMH, OBLIO
BKJIIOYCHO BBIPQXCHHE «IPH HEOOXOIMMOCTH». Mcrosib30BaHUE 3TOH, yKas3bIBalOILECH Ha
rHOKOCTh (HOPMYJIMPOBKHA HE MEHSET O00sA3aTENBHOrO XapaKkTepa KOHCYJbTALMH W HE
IpeBpanaeT NpoBeAeHHE KOHCYIIBTANH B IPOCTYIO0 PEKOMEHIALHIO.

4) Jiiss Toro 4ToOBl COXpAHWTH YPE3BBIYAHO THOKHN XapaKTep STOr0 MeXaHH3Ma,
Kommccnss mpeamodsna He YCTaHABIMBATH —KaKyIO-THOO MPOIEHYpPY IPOBEACHUS
KOHCYJIbTalUH.

5) HaKOHeH, CJICAYCT NOAYCPKHYTH, YTO KOHCYJIbTAllUKM CaMHU IIO cebe He SBISIOTCS
CHCTEMOM pa3peuieHust CropoB M 4YTO HX (1)yHKI_[I/I$I HC CBs3aHa HWCKIIIOYUTCIIBHO C
Ppa3peuICeHUuEM CIIOPOB. BwmecTte ¢ Tem HIUTO He NpenATCTBYCT MIPOBEACHUIO KOHCyJ’IbTaL{I/Iﬁ B
KOHTCKCTC TCEKYLICro WJIM BO3HUKAIOLICTO CIIOpa MCEXKAY TOoCyAapCTBOM Cyaa H
rocyapCTBOM HOJLKHOCTHOTO JiMIIA. Ilo aroit MNPpUYUHE TPOCKT CTATbU O KOHCYJIbTALUAX
ObLI INOMCIIIEH B KOHEI IIGTBf:pTOI\/'I YacTu IIPOCKTOB crareit HCTIOCPCACTBCHHO IIEpCa
MPOCKTOM CTATbU O PA3PCIHICHUUN CIIOPOB.

Cratba 18
Paspewienue cnopos

1. B ciy4ae BO3HUKHOBEHHS CIIOPa OTHOCUTENBEHO TOJIKOBAHMS MIIM IPUMEHEHHUS
HaCTOSIIINX MPOEKTOB CTaTel roCyAapcTBO Cy/ia M TOCYIapCTBO JOJDKHOCTHOTO JIMIIA
CTapaloTCs pa3peliuTh CIOp IYTEM IIE€PeroBOpoB MM JPYTMMH MHPHBIMHU
CPE/CTBaMH TI0 CBOEMY BBIOODY.

2. Ecnm B3aumomnpuemiemMoe pemeHne He MOXKET ObITh JOCTUTHYTO B TEUCHHUE
pa3syMHOro cpoka, Crop o mnpochbe 1o rocymapcTBa cyna, JMbO rocynapcraa
JIOJDKHOCTHOTO JnIa repepaercss B MexayHaponusiii Cyn, ecim Tosbko 00a
rocyZiapcTBa HE JOTOBOPATCS O Iepeaade crnopa Ha apOuTpax uin 00 oOpalieHn K
m000My JIpyroMy criocoOy yperyJvMpoBaHMs, BJIEKyIIEMy 3a coOOH o0s3aTenbHOe
peleHue.
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Cwm. KoHBeHIIMIO 0 B3aMMHOM IPaBOBOi TOMOIIM 10 YTOJIOBHBIM JIeJIaM MEXIy FOCyAapCTBaMU —
yneHamu Coo01iecTBa MOPTYTalos3bIUHBIX CTpaH, cT. 18, u THmoBoil oroBop 0 B3aMMHOM NOMOIIN
B 00JIACTH YTOJIOBHOTO MpaBoOCyus, CT. 21.

GE.22-12452



A/77/10

GE.22-12452

KommMmenTapuii

1) IIpoekt ctateu 18 sBISETCSA MOCICTHUM ITOJOKEHHEM YaCTH YETBEPTOH IPOEKTOB
CTaTe W IIOCBSIIEH pPAa3pElICHHIO CIOPOB, KOTOPBHIE MOTYT BO3HHKHYTh MEXIY
TOCYAapCTBOM CyJla U TOCYJapCTBOM JIOJDKHOCTHOTO JIMIIA.

2) O6mas npaktuka KoMuccnn 10 HaCTOSIEro BpEMEHH COCTOSUIA B TOM, YTO OHA HE
BKJIOYAlia TOJIOKEHUSI O Pa3pelIeHHH CIOPOB B CBOM TMPOEKTHI CTATEH, OCTABISIS 3TOT
BOIMPOC Ha YCMOTPEHHUE TOCYNapCcTB Ha Oosiee mo3aHeM dTarne. OJHAKO HEJaBHUE MPOSKTHI
cTareil O MpeayNnpexICHUU MPECTYIUICHHH MPOTHUB YEIOBEYHOCTH M HAKa3aHWU 33 HUX
BKJIFOYAIIM TPOEKT CTaThM 15 00 yperymupoBaHHH CIIOPOB, 4TO OOOCHOBBIBAIOCH TEM
¢daktom, 4to MmO MbIca KoMHCCHHM 3TH TMPOEKThI CTaTeil CO3JaBalnCh KAaK MPOEKT
MEXAYHAPOIHOTO JOrOBOPA.

3) Iockonpky KomMuccust emie He 3aHsIIa TO3UINIO0 OTHOCHTEIBHO TOTO, OyIeT I OHa
pexoMmeHaoBaTh | eHepanbHOM Accambiee HCIIONB30BATh HACTOSIINE MPOEKTHI CTaTeil B
KayecTBE OCHOBHI IS IIEPETOBOPOB O MEKIYHAPOTHOM JOTOBOpE, OBUIM BBICKA3aHBI
pa3iIHYHbIC MHEHUSI OTHOCHTEIBHO TOTO, CIEAYET JIM BKIIOYATh B HUX IPOEKT CTaThu 18.
OpHAaKO 10 HECKOIBKUAM IpuarHaM KoMmuccns codia mpeArnoYTHTEIBHBIM BKITFOYHTE TaKOH
MIPOEKT CTATHH O Pa3pelIeHHH CIIOPOB. B 4acTHOCTH, 3TO IMO3BOJISAET rOCYyAapCTBAM BHIPA3UTh
CBOW TPEANIOYTCHHS B TOM OTHOIICHHH W MIPOKOMMEHTHUPOBATH MPOSKT CTATHH, YTO OBLIO
OBl HEBO3MOJKHO, €CJIH OBl OH BKJIFOUAJICS TOJIBKO IPH MPUHATHH IPOEKTOB CTATEH BO BTOPOM
YTCHHH.

4) Kpome Toro, 01510 MpUHATO BO BHUMAHUE TO, YTO NMPOEKT CTaThu 18 ciemyer Joruke,
KOTOPOH TOMYMHSIOTCS COAEPKAHHE W CTPYKTypa YacTH UYETBEPTOH IPOEKTOB CTaTEH.
ITpoueccyanbHble TONOXKEHUS M TapaHTHH, COAEPXKAaLIMeCss B YacTH YETBEPTOH,
B YAacCTHOCTH, IIPU3BaHBI CIOCOOCTBOBaTH ()OPMUPOBAHUIO YCIOBHH JOBEPHUS MEXIY
TOCYAapCTBOM CyZAa M TOCYJapCTBOM IOJDKHOCTHOTO JIMIA, KOTOPBIE MPEAOTBPATAT WA
YMEHBIIAT BO3MOXKHOCTh BO3HHKHOBEHHS CIIOpa B CBSI3HM C MMMYHHTETOM KOHKPETHOTO
JOJDKHOCTHOTO JINIIA OT MHOCTPAaHHOH yroJIoBHOH ropucauknuy. OmHAKO, €CIIN TAaKOH CIIop
BO3HHKHET, OH MOKET OBITh Pa3pelIeH TONBKO C IOMOIIBIO CPEACTB MUPHOTO pa3peIleHHs
CIIOPOB, MPHHATHIX B COBPEMEHHOM MEXIyHaponHoMm mpase. Ilosromy Kommcens cowra
1enecoo0pa3HbIM BKIIFOUMTH IPOEKT CTaThbi 18 B KauecTBe MTOra IUKJIA MM JOTHYECKOH
TIOCJIEI0BATEIILHOCTH, KOTOPAsi KpACHOH HUTHIO IPOXOIUT Yepe3 YeTBEPTYIO YacTh IIPOEKTOB
CTaTew.

5) B memsix obecrieueHns MocieI0BaTeIbHOCTH B CBOeH padote Komuccns mpuHsiia Bo
BHUMaHHE TEKCT TPOCKTa CTaTh 15 BHIICYNOMSHYTHIX IIPOGKTOB CTaTed o
MIPeIYIPEXACHUN TMPECTYIUICHUI MPOTHB YEJIOBEYHOCTH M HAaKa3aHWW 32 HHUX, OCHOBHBIE
AJIEMEHTHl KOTOPOTO OBUIM OTpPaKCHBI B KOMMEHTHPYEMOM TMpOeKTe cTatbu. OmHaKo
(dopmynHpoBKa TpuHATOr0 KoMmuccuel TekcTa HECKOJIBKO WHAs, YTO OBLIO CAETAHO LIS
OTpaKEHUsI HEKOTOPBIX OCOOCHHOCTEH CHCTEMBI pa3pelIeHUs CIOPOB, NMPHUMEHICMOH B
OTHOIICHNH MMMYHHTETa JOJDKHOCTHBIX JIMI[ TOCYIapCTBAa OT WHOCTPAHHOH YTOJOBHOI
FOPHCTUKITHH.

6) ITynkr | mpoekTa cTaTbu IIpeAyCMaTpUBAET OOS3aTENBCTBO YPETYJINPOBATH
MHUPHBIMH CPE/ICTBAMH JIIO0OH CHOp, BO3HMKAIOIIMA MEXIy TOCyIapcTBOM Cyaa H
TOCYAapCTBOM JOJDKHOCTHOTO Jiina. Criop ObUT OTIpeiesieH My TeM OTCHUTKH K «TOJIKOBAHHIO
WIN TPUMEHEHUIO HACTOSIIMX IPOEKTOB CTaTel»: TaKUM 00pa3oM Oblia HCHOJIB30BaHA
oOIenpuHsATas: TEPMUHOJIOTHS, BCTPEYAIOLIAsACS B PA3IMYHBIX MOJOKCHUAX O Pa3pelieHrN
CHOpPOB, COAEPKAIIMUXCS B JOTOBOpax, a TAKKe B MPAaKTHKE peleHUH MexIyHapoaHOro
Cyna u Ipyrux MeXIyHapOIHBIX TPUOYHAIIOB.

7 ®opmynupoBka MmyHKTa | B 1eIoM MOBTOpsET (OpPMYIHPOBKY cTaThil 33 YcraBa
Opranmzamuu OO0bemHeHHBIX Haumii ¥ colepKUT BBIpaKEHHE «CTaparoTCsl paspeliuTh
crop» Uit 0003Ha4eHHs 00s3aTeIbCTBA MOBEICHHS, HAJIAraéMoro Ha roCyAapcTBO Cy/a U
rocyJ1apCTBO JOJDKHOCTHOTO JIHIA. BbIpaskeHHE «IIyTeM IEeperoBOpOB HIH JPYyTUMHU
MHUPHBIMH CPEACTBAMH 0 CBOEMY BHIOOPY» IPU3BAHO HOAYEPKHYTH MPHUHIIMIT CBOOOIHOTO
BbIOOpa cpencTB. OTAeIpHOE YIIOMUHAHKE O IEperoBopax ObIIO CIeJaHO B COOTBETCTBUH C
MOJIENBI0, KOTOPOH IMUPOKO CIEAYIOT Pa3/IMYHbIE MOJIOKEHUS! JOrOBOPOB O Pa3pelleHUH
CIOPOB, YTO HE IOJpa3yMeBaeT HCKIIOUEHHs KaKUX-TMOO IPYIMX MHPHBIX CPEICTB
ypETyJIMpoBaHus ClIopoB. HanpoTuB, ymoMHHaHUE «PYTHX MUPHBIX CPEICTB» HEOOX0ANMO
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MOHMMATh KaK BKIIIOYAIOIIEee BCE CPEICTBA, OTAEIBHO IIepeUnCIIeHHbIe B cTathe 33 Ycrasa:
TIEPErOBOPEL, 00CIEeNOBaHNE, MOCPETHIMYECTBO, MPUMHUpPEHHUE, apOHuTpax, CcynaeOHoe
pa3bHupaTenbCTBO, OOpalleHHe K PeTHOHAIBHBIM OpraHaM MM COIVIAIICHUSM HIH WHbIC
MHpPHBIE CPEICTBa II0 CBOEMY BEIOOpY. B moboM ciydae ciemyer uMeTh B BHIY, YTO
[IePEeroBOPHl, YIIOMSHYTHIC B JAHHOM ITyHKTEe 1, HM B KOEM Clly4ae Helb3s IyTaTb C
KOHCYJIbTAIIMAMH, YIOMSHYTBIMH B IIPOEKTE CTaThbH 17, KOTOpHIE SBISIIOTCS aBTOHOMHBIMU
[0 CBOEMY XapakTepy M IPOBEICHHE KOTOPHIX He SBIAETCS HPEeIBAPUTEIBLHBIM YCIOBHEM
IUIsL IPIMEHCHHUS IPOEKTa CTaThh 18.

8) B myHKTE 2 yCTaHaBIMBAETCS CHCTEMa pa3pelieHHs CIOPOB, KOTOpas, CIeHys
TPaJAULNOHHON MOJIENH, HAYNHAET IeHCTBOBATh TOJBKO B TOM CIIy4ae, €CJIM rOCyiapcTBa He
CMOIJIM Pa3pelinTh CIIOPHI CPEICTBAMH [0 CBOEMY BBHIOOPY B COOTBETCTBUH C ITyHKTOM 1
NPOEKTa CTaThbH. JTa CHUCTEMa YPETYIUPOBAHUS HOCHT OOS3aTENBHBIA XapakTep, 4YTO
OTP@XEHO B BBIPAXCHUH «CIIOp IepefaeTcs», M MOXeT ObITh 3aJeliCTBOBaHa B
OJHOCTOPOHHEM IOpSAAKE KaK TrOCYHApCTBOM Cyna, TaK M T'OCYAApCTBOM JIOJDKHOCTHOTO
JMLA, IPU TOM €AWHCTBEHHOM YCJIOBHH, YTO OHH HE CMOTJIH TOCTHYb «B3aUMOIIPUEMIIEMOTO
pelIeHns... B TEYGHHE pPa3yMHOTro cpoka». Kommccns He cowia menecooOpa3sHbIM
YCTaHaBIMBATb JJISL 9TOH LETH KaKHe-IM00 KOHKPETHBIE CPOKH, COYTS MPEIIOYTUTEIEHBIM
UCIIONB30BAaHHE TEPMUHA «PA3yMHBIA CPOK», IJIMTEIBHOCTH KOTOPOTO IOJDKHA Oyner
OINPENeNATECS B KaXIOM KOHKpPETHOM ciydae MexayHapoausiM CymoM WIH IPyTHM
OpraHoM, KOMIETEHTHBIM pa3peliaTh CIop.

9) Kommerennmeit paspemiate cmop B 00sA3aTENbHOM — TMOPSIAKE  HAJENsAETCA
Mexnynapoausiii Cyn, eciy TOJIBKO TOCyJapcTBO CyAa M TOCYJapCTBO JOHKHOCTHOTO JIMIIA
HE «IOTOBOPSTCS O TEpeAade Cropa» Al Pa3pelieHus APYTHM IPAaBOBBIM CHOCOOOM,
KOTOpBIH B JI0O0OM Cilydae JIOJDKEH BIeUb 3a CO00# «o0s3aTesnpHOE pemeHue». Takum
oOpasoM, mpusHaeTcs xapakrep MexayHapoaHoro Cyzna Kak OCHOBHOM FOPHCIUKIMN II0
MEXIyHapOIHOMY IIpaBy, KpOME TOTO HIPAOLIel BAXKHYIO POJIb B BOIPOCaX MMMYHHTETA
JOJDKHOCTHBIX JIMII TOCY/IapCTBa OT HHOCTPAHHOW YTOJIOBHOW IOPUCIUKIINH.

10) B umcio anbTepHATHUBHBIX CPEICTB OO0S3aTEIHFHON CHUCTEMBI Pa3pelIeHHs CIIOpPOB,
Kacaroumxcs IMMyHHUTeTa, KoMuccns B IepByIo odepe b BKIIOUMIA apOUTPaxk, HOCKOIBbKY
K 3TOMY XOpOIIO Pa3BUTOMY CHOCOOY 4acTo MpUOEralT rocyJapcTBa M OHO BKIJIIOYEHO B
Ka4yecTBe aJIbTEPHATHBHOI'O IIPABOBOTO CpPEJCTBA B JOBOJBHO OOJBINOE KOJIHIECTBO
MEXXIyHapOIHBIX IOTOBOPOB. B myHKTe 2 mpoekTa cTaThy 18 B KauecTBe abTEPHATHBHOTO
CpeAcTBa yKasblBaeTCs TAKXKe JIIOOOHW «Apyroil crocod® yperynupoBaHHs, BICKYIIUH 3a
co0oi o0s3aTenbHOE pelieHne». BKiIounB 3Ty (OPMYIHMPOBKY, 3aMMCTBOBaHHYIO W3
crarpu 282 Kousenuun Opranmsanuu OObenauHeHHbix Harwii mo mMopckomy mpaBy!!?’,
Komuccnst npuHsiia BO BHUMaHHE BO3MOXKHOCTB TOTO, YTO CIOPBI B CBSI3M C UMMYHHUTETOM
JOJDKHOCTHBIX JIMII TOCYJapcTBa OT MHOCTPAHHOW YTOJIOBHOM IOPHCAMKIMHM MOTYT WIIH
JOJDKHBI TIepeliaBaThcs B APYIHe MEXAyHApOAHBIC TPUOYHAIBI, OCOOEHHO Te, KOTOpBIE
CO3JIaHBl B COOTBETCTBHUH C MEXKIYHAPOIHBIMHU JIOTOBOPAMHU WM B PaMKaX PErnOHalIbHBIX
opraHuzanui.

11) B TO e BpeMs clieayeT MOMYepKHYTh, YTO TpH 3ameHe MexmyHapogHoro Cyna
JIPYTHM CHOCOOOM YpPEryJIMpOBaHHS IO COTJIAMICHHIO MEXIy 3aMHTEPECOBAHHBIMU
rOCyAapcTBaMU BHIOpaHHBIN albTEPHATHBHBIA OpraH B JIOOOM cilydae JOJDKEH 00sanath
KOMITeTEHIINE paspemarh CHOp pelieHrneM, o00s3aTelbHBIM JUIl CTOpOH, Oynb TO
apOUTpaKHOE pelIeHue, JIM0O0 pelIeHre MEeXIyHapOJHOTO MIIM CMELIaHHOTO Cy/1a.

12) B 3axmoueHre KOMMEHTapus O CHCTEME pa3pelieHHs CIOpOB CIeqyeT oOpaTHTh
BHUMaHHE Ha TOT ()aKT, 4TO IIPOEKT CTaThU 18 HE CONEPIKUT OJAHOCTOPOHHEH OrOBOPKU 00
OTCTYIUICHHH OT OOS3aTENbHONH CHCTEMBI YPEryJMpPOBaHUs CIOPOB, NPEIyCMOTPEHHOH B
IYHKTE 2, YTO NPEJICTaBISIET cOO0H 0TXO/ OT MOJIETH MPOEKTa CTAaThU 15 MPOeKTOB craTel
0 TMpeIyNpekACHUN IMPECTYMIEHUH MPOTUB UYEIOBEYHOCTH M HAKa3aHUM 3a HHUX. XOTd
HEeKOoTOpble wieHsl KoMuccnn BhICTyNamy 3a BKIIOUSHHE TOI OTOBOPKH 00 OTCTYIIEHUH,
JpyTHUE IPEATIOUIH €€ He BKIII0YATh, IOCKOJIBKY 3TOT BOIIPOC TECHO CBSI3aH C OKOHUATEIbHON
(dopmoii pesynbTaToB padoTsl KoMucenu u pekomMmeHaaryei, Kotopasi B COOTBETCTBYIOIIN
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Kongennust Oprannzannu O6benunennsix Haumit mo MmopckoMy npaBy (Mountero-beit, 10 nexabps
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MOMeHT Oyzet npeactapieHa ['enepanbHoit Accambnee. Hakorer, qpyrue 4jieHbl OTMETHIIH,
YTO AUCKYCCHS O BKJIFOYEHUH HIIH HE BKITIOUEHHUH OTOBOPKH 00 OTCTYIUICHHH OecIipeIMETHa,
MIOCKOJIBKY OJJHOCTOPOHHEE OTCTYIUICHHE OT 00s3aTeNbHOM CHCTEMbI Pa3pelicHUs! CIIOPOB
MOXET MPOM30HTH NpH JIFOOBIX 00cTOATENbCTBAX. C Yy4eTOM Pa3IHUYHbIX MO3HMLHH, KPATKO
M3JIOKCHHBIX BbIIIe, Komuccus couna mpennodTUTEIbHBIM HE BKIIOYATh IOJIOKCHHE 00
OIHOCTOPOHHEM OTCTYIUICHHH B 3TO NEPBOE YTCHHE MPOEKTOB CTaTEH, XOTS OHa MOXKET
BEPHYTHCS K 3TOMY BOIIPOCY Ha OoJee IMO3IHEM 3Tale B CBETE KOMMEHTapHEB TOCYyIapCTB U
peKOMEHAANN, KOTOpYI0 OHa mpencTaBUT [eHepanpHONl AccamOiiee OTHOCHTEIBHO
Oyay1eit cyap0Bl IPOEKTOB CTATEH.

13)  Haxomnemn, cienyeT OTMETUTb, UTO B IPUHATHIN Komuccreit B mepBOM YTEHUH MTPOSKT
craTbM 18 HE BKIIOUEH 3aKIIOYUTENBHBIA IIyHKT, [EPBOHAYaJIbHO MPEAJIOKEHHBIN
CrnenmanbHBIM TOKIAT9NKOM, COTJIACHO KOTOPOMY «B CITydae Mepeaadn criopa Ha apOuTpaxk
wi B MexayHapoaasiii Cy1 rocyAapcTBO CyZa MIPUOCTAHABIUBAET OCYIIECTBICHUE CBOCH
FOPHUCAUKIMH 10 BBIHECEHHSI KOMIIETEHTHBIM OPraHOM OKOHYATENILHOTO perieHus» 28, Xots
HEKOTOpbIe WieHsI KoMuccun BBIpaswiin MHEHHE O TOM, YTO OOSI3aHHOCTH NPHOCTAHOBHUTH
YTOJIOBHOE IPOM3BOACTBO IOCIE IEpeady CIopa Ui YPEryJHUpOBaHHSA O00s3aTeIbHBIM
CIoco00M MOXKET IPEACTABIATE COOOH MPOIecCyaNbHYI0 TapaHTHIO 3aHHTEPECOBAaHHOCTH,
CCBhUIKA Ha Hee OblIa HMCKIIOYCHA, MOCKOJBbKY HAWTH MPEIENCHTH B IOAIEPKKY 3TOTO
MOJIO)KEHUS HU B JICHCTBYIOIIMX MEXIYHApOIHBIX IOTOBOPaxX, HH B MEXIyHApOIHOU
CyneOHOHM NMpaKkTHKe OKa3aJoch HEBO3MOXKHO. K 3ToMmy ciemyer no6aBUTh TOT (pakT, 4TO
MIPUOCTAHOBJICHUE YTOJIOBHOTO TPOM3BOZICTBA IPH TAKMX OOCTOATENBCTBAX B PA3IHIHBIX
TOCYAApCTBEHHBIX TIPABOBBIX CHCTEMaX MOKET OKa3aThCsl CEphe3HO 3aTpyaHeHo. [ToaTomy B
IIPOEKTE CTaThM 18 S3TOT BONPOC HE PETYIMPYETCs, a BO3MOXHOE IPHOCTAHOBJICHHE
HaIMOHAJIBHON Tpoueaypsl OyIeT 3aBHCETh OT COTJIAIICHHS, KOTOPOE MOTYT 3aKIIOYHTh
CTOPOHBI, WM, B COOTBETCTBYIOIIUX CITydasiXx, OT BPEMEHHBIX Mep, KOTOPBIE MOTYT OBITh
n3dpanel  MexnyHaponusiM CynoM WM JIIOOBIM W3 OpraHoOB, KOMIICTEHTHBIX B
COOTBETCTBHUH C ITyHKTOM 2.

Hpuioxenne
Cnmcok 10roBopoB, YIOMSIHYTBIX B IIyHKTe 2 NIPOeKTa CTaTbu 7
[Ipectymnnenue renonuna

* Pumckuil ctaryt MexayHapoaHOro yroyioBHoro cyna, 17 utons 1998 rona,
CTaThs 6;

* KoHBeHIUS 0 TpeaynpexIeHUH MPeCcTYIUICHHs TeHOIHIa M HaKa3aHWU 3a
Hero, 9 nexadbps 1948 roxa, crates 11

HpCCTyHHCHI/Iﬂ MIPOTUB YCJIOBECYHOCTH

* Pumckuil ctaryt MexayHapoaHOro yroyioBHoro cyna, 17 utons 1998 rona,
cTaTbs 7.

Boennrlie MPECTYIUICHUA

* Pumckuil ctaryt MexIyHapoaAHOTO yroyioBHoro cyna, 17 utons 1998 roaa,
cTaThsl 8, MyHKT 2.

HpeCTyHHCHI/Ie anaprenjia

* MexayHapoaHasi KOHBEHLIMS O IPECEUYEHUHM IMPECTYIUIEHHUs amaprenja U
Haka3aHuu 3a Hero, 30 Hos0pst 1973 roxa, crates 11

ITeITKA

* KoHBeHIIMS TPOTHB MBITOK M JPYIHX JKECTOKUX, OECUYETOBEYHBIX WU
VHIDKAIOIIUX JTOCTOMHCTBO BHUJIOB OOpamieHuss W HakasaHus, 10 mexaOps
1984 rona, crates 1, nyHkT 1.
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HacunscTBeHHOE HCUC3HOBEHHE

* MexnyHapoaHass KOHBEHIUS ISl 3alllUTHl BCEX JIMI OT HACHIbCTBEHHBIX
ncuezHoBeHni, 20 nexadps 2006 rona, craTps 2.

KommenTapuii

1) Kak oTMedaeTcs B MyHKTE 2 MPOEKTA CTaThH 7, «IIPECTYILICHHUS IO MEKAYHAPOIHOMY
IIPaBYy..., YIOMSHYTHIE [B IyHKTE 1] clieqyeT HOHMMATh B COOTBETCTBHH C MX ONIPEACICHUEM
B MEXIYHApOIHBIX JOTOBOpaX, MEPEUNCICHHBIX B NMPHIOKEHHN K HACTOSIIUM IPOEKTaM
crarei». Kak yka3aHo B KOMMEHTapuH K IyHKTY 2, CIIMCOK, BKIIFOUCHHBIH B IPUIIOKCHUE,
IpeAHa3sHAYeH WCKIIOUUTEIbHO Uil YKa3aHWSA Ha ONPEAEIEHHS MPECTyIJICHHH Mo
MEXIyHapOJAHOMY MpaBy, B OTHOIICHHH KOTOPBIX HMMMYHHUTET ratione materiac He
MIPUMEHSETCS, M HE BIUSET HA OOBIYHO-IIPABOBYIO MPHUPOIY STHX MPECTYIUICHHH WM Ha
KOHKPETHBIE 00s3aTENLCTBA, KOTOPBIE MOTYT BO3HHUKHYTh Y TOCYAapCTB-YYaCTHHKOB IO
JI0rOBOPaM, BKITFOUEHHBIM B CITHCOK.

2) Bribop mOTOBOPOB, CTaThbl KOTOPHIX BKIIOYEHHI B TPHIOKCHHWE I Ieeit
OIpe/ICNICHUsI MPECTYIUICHUI 10 MEXIYyHApOTHOMY IpaBy, ObUI CHENaH C YY4eTOM Tpex
OCHOBHBIX KPHTEPHEB: a) JKeNaHUs M30eKaTh BO3MOXKHOW ITyTaHUIBI, KOTAa B Pa3INYHBIX
JOTOBOPAX MCHOJIB3YeTCsl pa3Has TEPMHUHOJIOTHS ULl ONPEICNICHUs OZHOTO U TOTO JKe
NPECTYIUICHUS; b) HATMYKSA Y TOTOBOPA, BKIIOUYSHHOTO B CITUCOK, SIBISIETCS YHUBEPCAIBHOMN
chepbl NpPUMEHEHWS; W C) HaJIWYUs B JaHHOM JOroBope Hambojee COBPEMEHHOIO
OIpe/ieNIeHUsI IPECTYIUICHHs, IPEIyCMOTPEHHOTO JOTOBOPHEIMHI HOPMaMH.

3) OmnpenencHre TeHOIMIA OBUIO BIEpBHIC NaHO B KOHBEHINH O MpPeXyIIpexICHUN
NPECTYIJICHUs] TEeHOILMJAa M HakazaHud 3a Hero''”’, u ero kBamuuUKaIMs OCTaeTCs
HEM3MEHHON B COBPEMEHHOM MEXIYHapOJHOM YTOIIOBHOM IIpaBe, B YACTHOCTH B YCTaBe
Mex1yHapOJHOTO yroJoBHOTO TpubyHana mo ObiBiiel FOrocnasuu (craths 4)''3, Verase
MexIyHapOJHOTO YroJOBHOTO TpuOyHana mo Pyawpme (ctathst 2)''3! u, B uwacTHOCTH, B
Pumckom craTtyre MeXIyHapOMHOTO YTOJOBHOTO CYAa, KOTOPHIH B CTaThe 6 MPUHUMACT
ompenerneHue, coaepxamnieecs B KOHBeHIINN 0 pexypesKIeHUH MPECTYIUICHNS TeHOINIa ’
HakazaHuu 3a Hero. Co cBoed croponsl, Komuccus omnpenenwna reHouuj B craTbe 17
MPOEKTa KOJIeKca MPeCTYIUIEHHH MPOTUB MUpa U Oe30macHocTy YenoBeuecta 1996 romal'®2,
s nenei HacTosmMX NpoeKToB ctaTteil Komuccus Brirounia B npuiiokeHue kak Pumckuii
craryT (cTarhs 6), Tak W KOHBEHIMIO O TMPEIyNPEeKACHUH IMPECTYIUICHUS TeHOIHMIA M
Haka3zaHUM 3a Hero (ctarhbs Il), yduThIBas MPaKTHYECKYI0 HWICHTHYHOCTh W 3HAYCHUE
TEPMHHOB, UCTIOJIE3YEMBIX B 3THX IBYX JTOKYMEHTAX.

4) UYro KacaeTcs MPECTYIUICHUHA MPOTHUB YEIOBEYHOCTH, TO CIEAYyEeT HATIOMHUTH, UTO
HEKOTOPBIE MEXIYHAPOIHBIC TOTOBOPHI KBATU(HUIIMPOBAIH OTIPEISIICHHOE MTOBEICHHE KaK
WIPECTYIJICHUS] TIPOTUB YEIOBEYHOCTH» 33 M 4TO MEKAyHAPO/HbIE TPUOYHAIbI BHIHECIIN
pemreHrie 00 OOBIYHO-TIPABOBOW MPHUPOAE OTOH KATErOpWH TIPECTYIUICHHH. YCTaB
MeXIyHapOIHOTO YTOJIOBHOTO TpuOyHanma mo ObiBmredt FOrocmaBum (crates 5) m Ycras
MexayHapoIHOTO YTroJOBHOTO TpuOyHanma mo Pyanpme (crates 3) Takke comepikat
OTpeNeIeHue JTOTO TMpecTyIieHWs. Komuccns caMa ompefeniia 3Ty KaTerOpHIo
MPECTYIUICHHH B TPOEKTE KOJEKCa IPECTYIUICHHH TPOTHB MHpa H OE30MaCHOCTH
yenoBeuectBa 1996 rona (crates 18)''34. OngHako uMeHHO B PUMCKOM craryte BIEpBbIC
JIaeTCsl BCEOOBEMITIONIEE U CAMOCTOSTEIBHOE OIPEICICHUE 3TOH KaTerOPUH MPECTYIICHUH.
ITo »Toit npuunne KoMuccus couna, 4to AJis Lejaed HACTOSIEro NpoeKTa CTaTbu CTaTbio 7
Pumckoro craryta cienyeT NOHMMarhb Kak OIpeAeleHUe NPECTyIIEHUH MpOTUB
YEJIOBEYHOCTH. JTO PEIIEHUE COOTBETCTBYET PELICHHI0, TpUHATOMY paHee Kommuccuein B
OTHOUIEHUH NPOEKTOB CTaTeH O MpeaynpexACHUH M HaKa3aHUM NPECTYIUIEHUH MPOTHUB
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KoHBeH11s1 0 peaynpexaeHuy MpecTyIUICHUs TeHOLM/a U HaKa3aHUH 3a Hero, cT. I1.

Cw. cHOCKy 930 BbIIIE.

Cwm. cHOcKy 931 BoImIe.

Eocecoonux... 1996, 1. 11 (acts Bropas), c. 44.

MesxayHapoaHast KOHBEHIIUSI O IPECEUSHUH IPECTYIUICHU aapTenia 1 Haka3aHHH 3a Hero, CT. [;
1 MexayHapo/Hasi KOHBEHIHUS JUTs 3aIUThI BCEX JIUI] OT HACHIILCTBEHHBIX HCUS3HOBEHHM, MSTHIN
IYHKT ITpeaMOyIIbL.

134 Eocecoonux... 1996, 1. 11 (4acts BrOpas), c. 47.
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YEIIOBCYHOCTH, B MPOCKTE CTAaThH 2 KOTOPBIX BOCIIPOW3BOAUTCS OIPEIACICHHE ITOMN
KaTeropuu MpecTyIUIeHnH, coaepkaiieecs B ctatbe 7 PuMckoro cratyra'lss.

5) KoHuenuuss BOEHHBIX MPECTYIJIEHUM MMEET HaBHIOK TPaJHULHI, KOTOpas
M3HAYaJIbHO CBS3aHA C JOTOBOPAMHU B OONACTH MEXIYHapOIHOTO T'yMaHHWTapHOTO IpaBa.
Tak, JKeneBckme koHBeHIHMH OT 12 aBrycta 1949 roma o 3ammre >XepTB BOMHBI H
JononHUTeNbHEIA TPOTOKON K JKeHeBCKMM KOHBeHIMAM oOT 12 aBrycra 1949 rona,
KacaroLIUHCs 3aIINUTHI JKEPTB MEXIyHAPOAHBIX BOOPYKeHHBIX KOH(MHKTOB (IIpoTokon I),
OTIPEICTISIFOT ATy KATErOPHIO0 MPECTYIUICHUI KaK «cepbe3Hble HapyuieHus»!''3¢. BoeHHbIe
MPECTYIJICHUsI TakKe OBIIM OompeneneHsl B YcraBe MeEXIyHapOZHOTO YTOJIOBHOTO
TpuOyHana o 6siBIIel FOrocnasmu (ctateu 2 11 3) u YcraBe MeXayHapOTHOTO YTOJIOBHOTO
TpuOyHana 1o Pyanpme (ctatbs4), a Take camoit Kommccumeir B mpoekre Komekca
NPECTYIJICHUI TPOTHB MHpa u Oe3omacHOCTH 4enoBedectBa 1996 roma (crates 20)'1%7.
ITocnennee ompenencHUe BOCHHBIX IPECTYIICHUH CONEPKUTCA B IyHKTE 2 CTaTbd 8
Pumckoro cratyTa, opMyIHpPOBKa KOTOPOTO OCHOBBIBACTCS HA NMPEIBIAYIIHX MPEHEeICHTaX
U MIMPOKO TPAKTYET BOCHHBIEC NMPECTYIUICHUS, COBEPIICHHBIE KaK B X0/1€ MEXIYHAPOAHOTO
BOOPY’KCHHOTO KOH(JINKTA, TaK ¥ HEMEXIYHAPOAHOTO BOOPYKEHHOTO KOH(MDINKTA, a TAKXKE
MIPECTYTIJICHUsI, IPU3HAHHBIE B MEXKAYHAPOIHBIX JOTOBOPaX M OOBIYHOM MEXKTyHapOIHOM
npaBe. Jlns menmei HacTosImero Ipoekra crarbu Komuecus pemmia  COXpaHHUTh
OTIpeieTICHHe, coJepXKalieecss B IMyHKTe 2 cTaThu 8 PuMmckoro craryra, kak HaumOoiee
COBPEMEHHBIN BapHaHT ONpPENENCHUS 3TOH KaTeropuy IpecTyluleHuH. Takoe pemeHne He
03HAYaeT, 0JJHAKO, NTHOPUPOBAHMS TOTO BAXXHOTO MeEcCTa, KOTOpoe 3aHMMaroT JKeHeBckue
KoHBeHUUHU 1949 roga u JlononHUTENbHBINA NPOTOKOA | B OTHOIIEHUH ONpeAesieHusl TOro,
YTO CJIEAYET IIOHUMATH TI0/1 BOSHHBIMH NPECTYIICHUSIMH.

6) [Ipectymnenne amapTenaa BIEpPBBIE OBUIO ompeleneHO B MeXayHapomHOU
KOHBCHIIMU O TIPECEUCHHUHN TMPECTYIUICHUS amapTenia W Haka3aHuu 3a Hero oT 30 HosOps
1973 roma, xotopas, KBAMH(UIMPYS €ro KaK NPECTyIUICHWE IMPOTHB YEIOBEYHOCTH W
MPECTYIUICHHE MO0 MEKAYHApOXHOMY MpaBy (cTaThs I), COOEpKUT caMOCTOATENBHOE M
monpoOHOe ompeneneHue mpecTymuieHus amapreuna (crates II). Ilo stol mpuunHe
Komuccus pemmna coxpauuts onpenenenue Kousenuuu 1973 rona amns ueneil HacTosero
MIPOEKTA CTaThH.

7) [IeiTka ompeznenseTcs Kak HapyIIeHHE MpaB YeIOBEKa BO BCEX MEXITyHAapOIHBIX
JOKYMEHTaX IO TpaBaM deloBeka. Ee KBamuQukaius Kak 3alpelieHHOTO ITOBEICHUS,
KOTOpOE JOJDKHO CTAaTh IMOBOJOM JUIS YTOJNOBHOTO TPECIICIOBAHIS, BIIEPBBIC M3JI0KCHA B
KoHBeHIIMM TPOTHB THITOK W JPYTUX JKECTOKUX, OECUETOBEYHBIX WM YHWKAIOIINX
JOCTOMHCTBO BHJOB OOpamieHuss W HakazaHus ot 10 nekabps 1984 roma, kortopas
OTIpEeNIeIISIeT €ro KaK CaMOCTOATEIbHOE IPECTYIUICHHE B CTaThe 1, MyHKT 1. DTO ompeneneHue
TaKXKe BKIIFOYACT B ceOs1 BAXKHBIH JIIEMEHT, COTJIACHO KOTOPOMY JUTS KBaTM(PUKAIINN JICSTHUS
KaK IIBITKA HEOOXOIMMO, YTOOBI OHO OBIJIO COBEPIICHO TOCYIapCTBEHHBIMHE JODKHOCTHRIMHU
JUIIAMU WK 110 TIOACTPEKATENBCTBY WIH C COTJIACHS TOCYJAPCTBEHHBIX JOJKHOCTHBIX JIUII,
YTO CTABUT 3TO NPECTYIUICHUE B MIPSIMYIO CBSI3b C MPEIMETOM HACTOSIINX MIPOSKTOB CTAaTEH.
AHaNOTHYHOE  OIpEeNelleHue COICpKUTCI B MekaMepHUKaHCKOW  KOHBEHIIMH O
MpeAyNpexIeHUHN MBITOK U HaKa3aHUM 33 HUX (cTaThu 2 u 3)!'138, Komuccust cuuraer, 4to [uis
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CM. Oguyuanvhvie omuemul I'enepanvhou Accambneu, cemboecsm yemeepmas ceccus,

Jlononnenue Ne 10 (A/74/10), cc. 27-47.

JKenesckas koHBeHIMs OT 12 aBrycTa 1949 roga 06 ymydleHHH y4acTH PaHEHBIX U OOJBHBIX B
neficTByromux apmusix (mepsast JKeHeBckast konBeHiwst), United Nations, Treaty Series, vol. 75,

Ne 970, c. 31, ct. 50; XKeneBckast koHBeHIHs OT 12 aBrycra 1949 roma 06 ymydIneHHN yqacTH
paHEeHBIX, OOIBHBIX U JIUI, TOTEPIIEBIINX KOPAOIEKpyIIIEeHHE, U3 COCTaBa BOOPYKEHHBIX CHII Ha MOpe
(Bropas JXKeneBckast kouBeHuus), ibid., Ne 971, c. 85, ct. 51; JKeHeBckast koHBeHIMs OT 12 aBrycTa
1949 roma 06 obpaieHnn ¢ BOCHHOIUICHHBIMHU (TpeThs JKeHeBckas KoHBeHIHS), ibid., Ne 972, c. 135,
cT. 130; XKeneBckas koHBeHIMsA OT 12 aBrycta 1949 rona o 3ammre rpakxJaHCKOTO HaceJIeHHUs BO
BpeMs BOIHBI (4eTBepTast JKeHeBckast KOHBEeHIHA), ibid., Ne 973, c. 287, ct. 147; JIonoNHUTENBHBIN
npoTtokoi K JKeHeBckuM KOHBEHLUAM OT 12 aBrycra 1949 rozpa, kacaromuiics 3aliuThI XKepTB
MEXIyHApOIHBIX BOOpYKeHHBIX KOHGIUKTOB ([Ipotokon I) (MKenea, 8 urons 1977 rona), ibid.,

vol. 1125, Ne 17512, c. 3, ct. 85.

Eorcecoonux... 1996, 1. 11 (vacts Bropas), cc. 53-54.

Inter-American Convention to Prevent and Punish Torture (Cartagena, Colombia, 9 December 1985),
Organization of American States, Treaty Series, No. 67.
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[ele HacTOAIIeT0 MPOEKTa CTAaThbU TBITKY CJeIyeT TOHMMAaTh B COOTBETCTBUU C
OTIpe/ieIeHneM, JaHHBIM B KOHBEHIINY TIPOTHB TBITOK U IPYTHX KECTOKUX, OECUCIOBEUHBIX
WIH YHIKAIOMINX JTOCTOMHCTBO BHIOB OOpAIeHNs M HAKa3aHUs.

8) HacunecTBeHHBIE WCUE3HOBEHHS JIIOJIEH  BIEpBBIE OBUIM  ONpENCIieHHl B
MexaMepruKaHCKOW KOHBCHLIMM O HAaCHIBCTBCHHBIX HCUC3HOBEHUSX IIOACH OT 9 HIOHA
1994 roga (crates 1)!'%°. B MexnyHapoqHO#l KOHBEHIUH JUIS 3alIMThl BCEX JHI[ OT
HACHWIILCTBEHHBIX Hcue3HOBeHMIT oT 20 nexadpst 2006 roma Taxke JaeTcs OIpeeeHue 3TOT0
npectymuieHus (craths 2). Kak u B cirydae ¢ TBITKOH, ONpEAENIeHNe 3TOTO MPECTYIUICHHS
TpebyeT, 4TOOBl OHO OBLIO COBEPIIEHO AOHKHOCTHBIMH JIMIIAMH TOCYNapcTBa HIH TIO
MOJICTPEKATEIbCTBY MM C COIJIACHS JOJDKHOCTHBIX JIMI[ TOCYJapcTBa, YTO CTABUT €TO B
NPSMYIO CBSI3b C NMPEAMETOM HacTOSAIMX NMpoekToB ctateil. [loaTomy Komuccus cuuraer,
YTO JUISl IeJIeH HACTOSIIETO MPOSKTA CTaThbH ONPECICHUE HACHIbCTBECHHBIX NCUC3HOBCHUH
cleyeT MIOHUMATh B COOTBETCTBUH co craTheld 2 Korsenrun 2006 roxa.

9) BBuay ero cBs3u ¢ NPOEKTOM CTaThbU 7 KOMMEHTapHUil K MPUJIOKEHUIO IOIJIEKUT
MIPOYTEHHIO BMECTE C KOMMEHTAPHEM K 9TOMY NPOCKTY CTAaThH.
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Inter-American Convention on the Forced Disappearance of Persons (Belem do Para, Brazil, 9 June
1994), Organization of American States, Official Records, OEA/Ser.A/5S.
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