


E. Jus cogens

a. Official statements

The Kingdom of the Netherlands recognises the existence of norms of jus cogens. In its written
submission to the International Court of Justice in the Advisory Opinion on the Accordance with
International Law of the Unilateral Declaration of Independence by the Provisional Institutions of Self-
Government of Kosovo, the Kingdom of the Netherlands stated that 'the obligation to respect and
promote the right to self-determination as well as the obligation to refrain from any forcible action
which deprives peoples of this right is an obligation arising under a peremptory norm of general
international law'.17 It also stated that, in this context, 'the principle of territorial integrity may not, at
least not under all circumstances, prevail'.18 It concluded that 'the right to political self-determination
includes the right to external self-determination in the case of a serious breach of [this] obligation [ ]
where all effective remedies have been exhausted. The recognition of Kosovo by the Kingdom of the
Netherlands is based on this legal opinion and constitutes an instance of State practice in a case
where the conditions for the exercise of the right to external self-determination were satisfied'.19 The
same position was also stated in the oral statement of the Kingdom of the Netherlands of 10
December 2009.20

In the context of the Organization for the Prevention of Chemical Weapons, the Kingdom of the
Netherlands supported initiatives to declare that the absolute prohibition of the use, under all
circumstances, of chemical weapons has evolved into a peremptory norm of customary international
law and is, therefore, binding upon all States.21 While many at the Review Conference expressed
support to the customary nature of the prohibition of the use of chemical weapons, the Kingdom of
the Netherlands emphasized that this prohibition applies under all circumstances, expressing its
peremptory.

There is no express reference to peremptory norms under international law in Dutch legislation The
Dutch legal system is largely momst in nature and therefore international law will be applicable in the
Dutch legal order. Article 94 of the Dutch Constitution provides that treaties and binding decisions of
international organisations, to the extent that they are binding on all persons, will prevail over
provisions of national law in case of conflict between a provision of a treaty or binding decision of an
international organisation and a provision of national law.22 The prevalence of international law over
national law in case of conflict is however limited to treaties and decisions of international
organisations and does not apply to rules of customary international law. While any rule of jus cogens
is binding on the Netherlands under international law, it may not overrule a rule of national law when
the relevant rules is one of customary international law (as opposed to a rule contained in a treaty or
a binding decision of an international organisation).

The recognition of a particular norm as a norm of jus cogens and the legal effects attached to such
recognition under international law will also apply under Dutch law. This has been expressly provided
for in the International Crimes Act (Wet Internationale Misdnjven, hereinafter" ICA), which stipulates
in Article 16 that immunities will be applied to the extent recognised under international law.23
Therefore, as has also been explained above, in section C, if and when an exception to immunity
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would exist under international law denying immunity in the case of breaches of peremptory norms,
this exception would also apply in the Dutch legal order

b. Decisions of national courts

Due to the exceptional nature of jus cogens and the fact that this status is attributed to very few
norms only, practice, in particular judicial practice, with respect to the concept of jus cogens is not
abundant. In 1962, the Supreme Court of the Netherlands found that States do not lose their
immunity from jurisdiction when accused of a breach of a peremptory norm (Supreme Court, decision
of 26 January 1962, NJ 1962, 74) Similarly, the Supreme Court found in 2012 that the immunity of
the UN was absolute and would not yield when the UN would be accused of a breach of a peremptory
norm (Supreme Court, decision of 13 April 2012, ECLI,NL,HR:2012:BW19990)


