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In reply to the request contained in General Assembly resolution 71/140 of 13 December 

2016 to provide comments and observations on the draft conclusions on the topic 

“Identification of customary international law”, adopted on first reading by the International 

Law Commission in 2016, Austria would like to draw particular attention to the role of 

international organisations (IOs) in the formation of customary international law. 

In Austria’s view, the present text of the draft conclusions does not sufficiently reflect the 

growing participation of universal as well as regional IOs in the international relations and 

therefore also in the formation of customary international law. The draft conclusions refer to 

the practice of IOs only in a very restricted way insofar as draft conclusion 4 (2) states: “In 

certain cases, the practice of international organizations also contributes to the formation, or 

expression, of rules of customary international law.” 

The activities of IOs are indispensable for the smooth development of international relations 

and even for the relations among states, and states often depend on these activities. IOs even 

act in areas formerly reserved to states, with the result that in certain cases acts formerly 

performed by states and constituting the practice relevant for the formation of customary 

international law are now performed by IOs. This shift concerns primarily, but not only, IOs to 

which states have conferred sovereign rights, as in the particular case of supranational 

organisations.  

The activities of IOs performed within their powers and attributable to them may be 

considered as practice having an impact on the formation of customary international law. 

They are carried out not only in areas of international law which only concern IOs, but also in 

relation to rules applicable to both IOs and states where the activities of both have common 

features. Rules developed on the basis of such practice of IOs are not only applicable to IOs 

but also to states. This applies for instance to operations of a military character. During such 

operations, IOs apply international humanitarian law and are able to contribute to the 

formation of new rules of customary international law in this area if their activities are 

accompanied by opinio iuris. Similar considerations apply e.g. to the administration of 

territories by IOs or to the functions exercised by the International Committee of the Red 

Cross (ICRC) under its international mandate. There is no reason to assume that rules 

resulting from practice to which IOs or the ICRC have contributed would not become rules of 

customary international law, applicable to both states and IOs.  

However, the draft conclusions do not reflect this role of the IOs. For this reason, the 

introductory wording “in certain cases” contained in draft conclusion 4 (2) should be further 

elaborated, since the present wording does not provide guidance to determine the situations 

in which the practice of IOs has an impact on the formation of customary international law. 

Draft conclusions 6 – 8 only refer to state practice, but draft conclusion 6 (“Forms of 

practice”) seems to address practice in general. These draft conclusions should also cover the 

practice of IOs. 



Similarly, draft conclusion 10 (“Forms of evidence of acceptance as law (opinio iuris)”) solely 

addresses the acceptance as law by states. It would be useful to clarify how opinio iuris 

relating IOs is established. 

Austria regrets that neither the draft conclusions nor the commentary discuss the significance 

of the second aspect of the subjective constitutive element of customary international law, 

the opinio necessitatis. The term “sive” in “opinio iuris sive necessitatis” has a disjunctive 

function which gives the necessitas a separate status. Doctrine has shown that certain, 

otherwise unlawful conduct of states was considered to be politically, economically or morally 

necessary. The commentary should address the question of the separate function of the 

“opinio necessitatis”. 

 

 

 

 


