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The present report of the Republic of El Salvador is submitted in accordance with paragraph 

54 of document A/74/10 (Official Records of the General Assembly, Seventy-fourth Session, 

Supplement No. 10), in which the International Law Commission decided, in accordance with articles 

16 to 21 of its statute, to transmit the draft conclusions on peremptory norms of general international 

law (jus cogens), adopted on first reading by the Commission, through the Secretary-General to 

Member States for comments.  

In that regard, the Republic of El Salvador thanks the Commission for its valuable work and 

the Special Rapporteur, Mr. Dire Tladi, for his outstanding contribution, and wishes to make the 

following comments with regard to the draft conclusions:  

- With regard to the methodology for the present topic, it is important to bear in mind the 

comments and legislative, judicial or executive practices reported by States and international 

organizations, including regional integration organizations, and their respective courts or tribunals; it 

would be worth highlighting how, in the case law of such courts and tribunals, the peremptory nature 

of an international norm is identified or recognized in the context of the analysis and application of 

community law. 

- However, a cautious approach should be maintained with regard to regional jus cogens so as 

to ensure that it does not give rise to any uncertainty as to the universal applicability of jus cogens 

norms. The concept of jus cogens is based on the acceptance of fundamental and superior values 

within the international system; in that sense, jus cogens norms, the superior nature of which is 

broadly recognized in the practice of States, and the universal applicability of such norms, cover all 

the specialized branches of international law, including regional integration law. Thus, we consider 

that the acceptance of regional jus cogens can serve only as a means for identifying how the 
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peremptory nature of certain international norms is recognized or addressed; moreover, regional 

norms cannot per se or in an isolated manner become universally applicable.  

- With regard to draft conclusion 5 (Bases for peremptory norms of general international law 

(jus cogens)), we support the inclusion of paragraph 2, in which reference is made to treaties and 

general principles of law. In that regard, it would be advisable for a link to be made, in the commentary 

to paragraph 2 of the draft conclusion, with the work on identifying general principles of law in the 

international legal system, in line with the methodology employed by the Special Rapporteur, Mr. 

Vázquez-Bermúdez, in his most recent report (A/CN.4/741), in which he distinguishes between 

principles identified in accordance with the practice and case law of States and principles widely 

recognized in treaties and other international instruments; this, again, is an example of the 

interrelationship between these sources of international law.  

International law, in essence, is an interrelated system of legal norms by which States and 

other subjects of international law, such as international organizations, are bound. This 

interrelationship must also be highlighted in terms of the sources of such norms, which give rise to 

distinct effects. For example, the continuous and universal application of certain international treaties, 

even if they have not been ratified in accordance with the domestic legal procedures of States, may 

amount to or generate a customary norm, in the same way as an international custom may lead to the 

elaboration of a treaty and be legally incorporated into the treaty. Accordingly, and bearing in mind 

the nature of jus cogens norms, it is important to retain a reference to other sources, such as general 

principles of law, on which there is a high degree of consensus.  

- With regard to draft conclusion 8, paragraph 2, bearing in mind that the list of forms of 

evidence necessary to establish acceptance and recognition is not exhaustive, we recommend that 

resolutions adopted by a regional integration organization be included in the list. This reflects the fact 

that acceptance and recognition by the international community as a whole are taken into account 

when identifying jus cogens; we believe that the special statements of regional integration 

organizations of States should also be included.  

- With regard to draft conclusion 10, in particular the debate as to whether non-derogability is 

a criterion for the identification of a peremptory norm of general international law or whether it is a 

legal consequence of such a norm, my delegation considers useful the comments that were 

incorporated into articles 53 and 66 of the Vienna Convention on the Law of Treaties (1969) and the 

Vienna Convention on the Law of Treaties between States and International Organizations or between 
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International Organizations (1986). 

In the Yearbook of the International Law Commission 1966, volume II, the Commission 

expressed the view that the form in which a general rule of international law had been adopted was 

not sufficient grounds for attributing to it the fundamental character of jus cogens; rather, it was the 

nature of the subject matter of the rule that made it possible to identify its jus cogens character. The 

rule of non-derogability stipulated in the current article 53 of the Vienna Convention of 1969 is a 

result of the acceptance and recognition of the norm by the international community of States as a 

whole; thus, non-derogability is precisely a legal effect of jus cogens norms. We therefore consider it 

appropriate for the question to be addressed under draft conclusion 10.  

- With regard to draft conclusion 21 (Procedural requirements), we believe that paragraph 4, 

which provides for the possibility of the objecting State or States concerned offering to submit the 

matter to the International Court of Justice, should be redrafted in line with the commentary to the 

draft conclusion. In other words, although it is stated in the commentary that the aforementioned 

reference can never serve as a basis for establishing the jurisdiction of the International Court of 

Justice, we believe that, in order to reflect that actual intention, the wording could be harmonized with 

that of article 66 of the Vienna Convention on the Law of Treaties, leaving open to States the option, 

if they do not submit the matter to the International Court of Justice, of submitting the dispute, by 

common consent, to arbitration or to a dispute settlement mechanism similar to the Conciliation 

Commission referred to in the annex to the Convention.  

______________ 


