
Position of the Republic Poland with respect to the topic  

“Peremptory norms of general international law (ius cogens)” 
 
General remarks 
 

A) Practice of the International Law Commission 
 
In line with the provisions of the Vienna Convention on the Law of Treaties we 

consider that peremptory norms of general international law are of fundamental importance 
for the international legal order. This is the reason why, in our view, this topic requires 
particularly careful consideration to uphold the importance of these norms for international 
community and to avoid any possible confusion with respect to overly easy identification 
and subsequent application. Against this background, the adoption by the International Law 
Commission (ILC or Commission) on the first reading of the conclusions on peremptory 
norms of general international law already in 2019 has been rather unexpected step. It is 
worth recalling that the Commission decided to work on this topic in 2015. Nevertheless, in 
the ILC reports from 2016 to 2018 there was no information that the Commission adopted 
any of the conclusions proposed by the Special Rapporteur, neither there was any accepted 
commentary to conclusions that could be subject to comments of States. As mentioned 
before, we would recommend this extraordinary method of work is not followed by the ILC 
in the future.  

 
B) General perspective to Peremptory norms of general international law 

 
Poland supports the approach taken by ILC to recognize as a starting point of 

considerations the provisions of the Vienna Convention on the Law of Treaties. With 
reference to discussions held during the sixty seventh session of the Commission, Poland is 
of the view that the concept of regional ius cogens is in contravention, by definition, with the 
notion of norms ius cogens itself and therefore should not be accepted. It cannot be 
reconciled with paramount prerequisite of norm ius cogens that is acceptance and 
recognition by the international community of States as a whole .  
 Furthermore, Poland is of the view that all ius cogens norms generate obligations of 
erga omnes nature but this does not work in the other direction. Norms recognized as 
having an erga omnes validity set up undoubtedly important obligations but this importance 
does not determine that they have also ius cogens status. In general we consider norm ius 
cogens as a special quality of particular norms and not as kind of specific, additional source 
of international  law. 
 Referring to the issue of possibility of developing an illustrative list of norms that had 
acquired the status of ius cogens, we notice that the Commission in its report on 
fragmentation of international law has already indicated “the most frequently cited 
candidates for the status of jus cogens”. Reference to examples of these norms were also 
made in other past works of the Commission. In our view the main added value of ILC 
endeavor in this regard would rather be explaining in more detail the criteria for 
identification of norms ius cogens, relations of these norms with other, particularly non-
treaty, rules of international law and studying issues of effectiveness and enforcement of 
these norms. 



Poland would like to draw attention to possible divergences between the 
Commissions’ conclusions in this respect and the International Court of Justice judgement in 
the case Jurisdictional Immunities of the State. It should be noted that in paragraph 93 of the 
said judgement the ICJ stated that there is no conflict between rules of ius cogens and the 
rules on state immunity as the latter are procedural in character. Nonetheless, neither the 
conclusions, nor the commentary refer to or reflect such a legal solution. Conversely, when 
reading conclusion 3, hierarchical superiority mentioned there does not find any exception 
and is not in any way limited or adjusted. As the “conclusions are aimed at providing 
guidance to all those who may be called upon to determine the existence of peremptory 
norms of general international law this issue rise” that is i.a. domestic courts, it would seem 
necessary that this issue was further addressed and clarified. 
 
Specific remarks 
 

Poland supports the conclusion 6, in particular insofar as it emphasizes the distinction 
between the acceptance and recognition of the ius cogens norms, on the one hand, and 
acceptance and recognition of norms of general international law, on the other. However, in 
this context one cannot help but notice that such a conclusion does not seem to be reflected 
in the remainder of the Commissions’ project. In particular, the ILC in conclusions 8 and 9 
sets a threshold for acceptance and recognition of ius cogens norms on the same level as 
norms of general international law or even on the lower level. For example, in conclusion 9 
para 2, the ILC recognizes that expert bodies can serve as subsidiary means for determining 
the peremptory character of the norm despite the fact that in conclusions on identification 
of customary international law, prepared just recently, such entities were not mentioned at 
all. 

We find it quite controversial to insert into draft conclusion 7 paragraph 2,  the 
notion “very large majority of States”, whose acceptance and recognition is required for the 
identification of a certain norm as peremptory.  It is our view that not only number of states 
is significant, but also their representative character. We believe that the Commission could 
consider in this regard conclusion 8 paragraph 1 of the topic “Identification of customary 
international law”, as an important source of inspiration. In the commentary to this 
conclusion it was indicated that “It is important that such States are representatives of the 
various geographical regions and/or various interests at stake”. This logic, which applies to 
norms of customary law, could also be applied to peremptory norms of general international 
law. Such an understanding could translate into using the terminology like for example “an 
overwhelming and representative majority of States”, instead of current wording (referring 
to “great majority of States”). 

Regarding draft conclusion 8, we have noticed that the forms of evidence of 
acceptance that a norm of general international law is a peremptory norm, and the forms of 
opinio iuris required for the emergence of customary norms are treated there as being 
equal. Such an approach could be misleading and hardly helpful. Therefore, we would like to 
encourage some reflection on whether this provision is necessary in light of the aim of the 
Commission in this regard, which is to specify the “contours, content and effects of ius 
cogens”. 

As regards the conclusion 13, Poland does not see a legal possibility to make 
reservation to a treaty provision that reflects a peremptory norm of general character. 
Firstly, due to the fact that such a reservation would likely be contrary to the very object and 



purpose of the treaty and, secondly, because such a reservation can affect the binding 
nature of ius cogens norm.  

With respect to draft conclusion 14 related to the settlement of disputes Poland is of 
the view that there is no need for such a provision. As recently confirmed by the 
International Court of Justice in its judgement in the case of Obligation to Negotiate Access 
to the Pacific Ocean, States are free to choose the appropriate procedure for the resolution 
of their disputes. 

 With respect to the issue of legal consequences of peremptory norms, we would 
recommend that the ILC should consider introducing additional conclusion with respect to 
the relation between ius cogens and general principles of law (as it did with respect to other 
sources of international law).  

Finally on conclusion 19 we would like to draw the Commission’s attention to the 
consistent position that has been presented by the Republic Poland with regard to the ILC 
reports, on the need for greater scrutiny of the duty of non-recognition. The conclusion and 
commentary in this respect repeat to a large extent the ILC commentary from 2001, despite 
the new significant practice in this regard such as i.a. the UN General Assembly resolutions 
on Crimea or the decision of European Court of Human Rights concerning the scope of the 
exception to the duty of non-recognition. Moreover, the idea that only serious breach of ius 
cogens norm implies the duty of non-recognition, requires further consideration. In 
particular, question arises whether there can be only a “simple” breach of ius cogens norm 
which does not imply non-recognition obligation. 


