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2. TEXT OF THE DRAFT PRINCIPLES
AND COMMENTARIES THERETO

(a

(b

67. The text of the draft principles with commentarsession, are reproduced below.

(c

(d

(e)

It places the draft principles in the context of the relevant
provisions of the Rio Declaration on Environment and
Development (“Rio Declaration”)301
recalls the draft articles on the prevention of transbounda302

even if the relevant State fully complies with its prevenother incidents may nonetheless occur and have transboundary consequences that cause harm and serious loss
to other States and their nationals.
(3) It is important, as the preamble records, that those
who suffer harm or loss as a result of such incidents
of origin.

losses and are able to obtain prompt and adequate compensation. These draft principles establish the means by
which this may be accomplished.
for compensation may be provided under international

compensation.

as appropriate.
(5) The draft principles are therefore intended to contribute to the process of development of international law

(6) The preamble also makes the point that States are

301

(United Nations publicaprinciples.

302

, resolution 1, Annex I.
See footnote 292 above.

responsibility and any claim that may lie under those rules

has proceeded on the basis of a number of basic undera
b
prejudice to the relevant rules of State responsibility
adopted by the Commission in 2001.303 Secondly, there
should be the same as the scope of the draft articles on
ities, which the Commission also adopted in 2001.304 In
applicable in the case of transboundary harm is employed.
The Commission also carefully considered the desirabilare different and had their own particular features, the
Commission came to the conclusion that they require a
separate treatment.305 Thirdly, the work has proceeded on
the basis of certain policy considerations: (a) that while
adequate compensation for the innocent victims in the
b
should be in place over and above those contemplated in
the draft articles on prevention.

international law, duties of prevention, and these entail
306
States are
those impacts as appropriate. The attachment of primary
liability on the operator, in other words, does not in any
prevention under international law.

cases the substantive or applicable law to resolve compensation claims may involve other aspects such as civil
liability or criminal liability or both, and would depend
on a number of variables. Principles of civil law, comforums as well as the applicable law may come into focus

cable law and procedures.

draft principles. The different characteristics of particular
addition, the choices or approaches adopted may vary

accepted essentially in the case of outer space activities.
sent draft principles primarily attaches to the operator,
and such liability would be without the requirement of
proof of fault, and may be limited or subject to conditions, limitations and exceptions. However, it is equally

approaches adopted and their implementation may also
ment of the countries concerned.

ment or by law. The important point is that the person or
entity concerned is functionally in command or control or
directs or exercises overall supervision and hence, as the

tive provisions is more likely to be met if the outcome
is cast as principles. In their essential parts, they provide
sated promptly and adequately, and that environmental

(9)

Fifthly, it may be noted that provision is made for

particularly important if the concept of limited liability

sary to predetermine the share for the different actors or
303

For the text and commentaries of the articles on responsibility of
, vol. II (Part

304

., para. 98.
See Yearbook … 2002, vol. II (Part Two), para. 447.

305

(12)

On balance, the Commission has concluded that

extent possible, be restored or reinstated.
explanation of the scope and context of each draft principle, as well as an analysis of relevant trends and possible options available to assist States in the adoption
306
Birnie and Boyle have observed in respect of the draft articles
on prevention that “there is ample authority in treaties, case law and

to Principle 2 of the Rio Declaration” (P. W. Birnie and A. E. Boyle,
, 2nd ed., Oxford University
Press, 2002, p. 113).

of appropriate national measures of implementation and
focus of the Commission was on the formulation of the
substance of the draft principles as a coherent set of standards of conduct and practice. It did not attempt to identify
the current status of the various aspects of the draft principles in customary international law, and the way in which
the draft principles are formulated is not intended to affect
that question.

nationality of natural persons in relation to the succession
of States,309 as well as with respect to the draft articles on
prevention.310
a draft declaration of principles, a preamble is considered
all the more pertinent.
(2) As noted in the introduction, the

preambular

and 16 of the Rio Declaration.311 The need to develop
the victims of pollution and other environmental damwhich reiterates Principle 22 of the Declaration of the
United Nations Conference on the Human Environment
(“Stockholm Declaration”).312 Principle 16 of the Rio

Recalling

307

luter pays” principle. The Commission considers the
“polluter pays” principle as an essential component in
victims that suffer harm as a result of an incident involvadequate compensation.
(3) The
tory. It links the present draft principles to the draft articles on prevention. The
, fourth,
and
pre-

Noting

for the present draft principles.
(4) The
these draft principles do not affect the responsibility
Concerned
principles.
(5) The

Noting

last pre-

Recalling

Commentary

Commentary

to the General Assembly sets of draft articles without a

(1) The “scope of application” provision is drafted to
-

mission has submitted a draft preamble. This was the case
with respect to the draft convention on the elimination of
future statelessness and the draft convention on the reduction of future statelessness,308 and the draft articles on the
307

pp. 146 et seq., para. 97.
308
, vol. II, document A/2693, p. 140.

same scope of application as the 2001 draft articles on
309
, vol. II (Part Two), document A/54/10,
p. 20 et seq., para. 47.
310
See footnote 292 above.
311
See footnote 301 above.
312

(United Nations publication, Sales
No. E.73.II.A.14), part one, chap. I.

ties.313 The interrelated nature of the concepts of “prevention” and “liability” needs no particular emphasis in the
context of the work of the Commission.314 This provision

ardous activities not prohibited by international law” has
a similar import as the phrase “activities not prohibited by
in article 1 of the draft articles on prevention. It has a par-

by activities situated in another State.
within the scope of the present draft principles are those
not prohibited by international law and involve the “risk
physical consequences”. Different types of activities
combined effect of the probability of occurrence of an
rates such activities from any other activities.315

four elements, namely (a) such activities are not prohibb) such activities involve a risk
) such harm must be trans) the transboundary harm must be caused
317

(5)

Like the draft articles on prevention, the activities

ities not prohibited by international law”. This particular
the importance, not only of questions of responsibility
which, because of their nature, present certain risks. However, in view of the entirely different basis of liability for

lems and functionally it is not considered essential. Any
such list of activities is likely to be under-inclusive and

well as its content and the forms it may assume, the Commission decided to address the two subjects separately.318
That is, for the purpose of the principles, the focus is on
the consequences of the activity and not on the lawfulness
of the activity itself.

-

(6) The present draft principles, like the draft articles
on prevention, are concerned with primary rules. Accord-

the draft articles on prevention, the Commission opted to

an activity is primarily a function of the particular applica-

present principles are the same as those that are subject to
cles on prevention. Moreover, it is always open to States
-

implication that the activity itself is prohibited.319 In such
I. See also Directive 2004/35/CE of the European Parliament and of the
, No. L 143, 30 April 2004, p. 56.
See
pp. 149–151 (commentary to article 1 of the draft articles on prevention).
318
, vol. II, document A/9010/Rev.1, p. 169,
para. 38.
319
See
317

316

313

See footnote 292 above.

314

fourth session, in 2002, Yearbook … 2002, vol. II (Part Two), p. 91,
paras. 447–448.
315
See
on prevention).

of acts not prohibited by international law”,
International Law
sibility and international liability for injurious consequences of acts not
prohibited by international law: a necessary distinction?”, International
-

316
ities which come under their scope: the Convention on the Protection of

,
-

-

out of acts not prohibited by international law (prevention of transmaraju Sreenivasa Rao,
, vol. II (Part One), document

as the installations or sites for the partial or complete disposal of solid,
-

Commission du droit international”,
national

International

a case, State responsibility could be invoked to implement
responsibility or duty of the operator.320 Indeed, this is
prevention.321
mentation of the duties of prevention. Transboundary
State responsibility. For instance, there could be situations where the preventive measures were followed but
actually proved inadequate, or where the particular risk
In other words,
transboundary harm could occur accidentally or it may
322

lated adverse effects over a period of time. This distincclaims in the latter case are not commonplace.323
(8)

transboundary harm.324
(10) The third criterion is that the activities must involve
“transboundary” harm. Thus, three concepts are embraced
by the (extra)territorial element. The term “transboundary” harm comprises questions of “territory”, “jurisdiction”
and “control”.325 The activities must be conducted in the
territory or otherwise in places within the jurisdiction or
control of one State and have an impact in the territory or
places within the jurisdiction or control of another State.
(11)

It should be noted that the draft principles are conous activities. In the present context, the reference to the
broader concept of transboundary harm has been retained
where the reference is only to the risk of harm and not to
the subsequent phase where harm has actually occurred.

For the purpose of the present draft principles it is
326

(9) The second criterion, implicit in the present provision on scope of application, is that activities covered by

324

The word “transboundary”

See

325

article 1).

., pp. 150–151 (paras. (7)–(12) of the commentary to draft
) of the Basel

326

Annuaire fran
international public”,

,

book of International Law, vol. 20 (1993), pp. 91–112.
320
See P.-M. Dupuy,
Part I
Mahmoudi (eds.),

) of the Protocol on Civil Liability and Com-

Polish Year

-

, Paris, Pedone,
-

, Dordrecht, Martinus Nijhoff,

and article I (a) of the Convention on the international liability for dam, Paris, Pedone, 1997, pp. 79–138. However, different standards
of liability, burden of proof and remedies apply to State responsibility
and liability. See also P.-M. Dupuy, “Où en est le droit international

amend the International Convention on Civil Liability for Oil Pollu, Oxford, Clarendon Press,
-

tionale des États dans ses rapports avec la protection internationale de
l’environnement”, in M. Prieur and C. Lambrechts (eds.), Les hommes
, Paris, Frison-Roche, 1998, pp. 269–282.
321
See Yearbook … 2002, vol. II (Part Two), p. 90, para. 443.
322
., para. 444.
323
See P. Wetterstein, “A proprietary or possessory interest: A
ment?”, in P. Wetterstein (ed.),
, Oxford, Clarendon Press,
1997, pp. 29–54, at p. 30. See also H. Xue,
in International Law
and 113–182.

of Seabed Mineral Resources.
k)
k) of the Convention as amended by article 2 of the
Protocol to amend the Vienna Convention on civil liability for nuclear
29 July 1960, as amended by the Additional Protocol of 28 January
1964 and by the Protocol of 16 November 1982.
(

)

(g

of the scope of the present principles.
(12) Another important consideration which delimits
the scope of application is that transboundary harm caused
by State policies in trade, monetary, socio-economic or
principles.327
have been caused by the “physical consequences” of activities in question.

Commentary
for the purposes of the present draft principles. The el-

for compensation, should reach a certain threshold. For
example, the Trail Smelter award addressed an injury by
fumes, when the case is of “serious consequences” and
award made reference to seridence.328 The
ous injury.329 A number of conventions have also referred
330
-

(a

and domestic law.331
frivolous or vexatious claims.
Trail Smelter (see footnote 226 above), at p. 1965.
v.
, UNRIAA, vol. XII
(Sales No. 1963.V.3), p. 281.
328
329

330

) of the Convention

(b

Watercourses. See also P. N. Okowa, State Responsibility for Trans
, Oxford University Press,
1996, pp. 86–89, who notes the felt need for a threshold and examines

(c

Pollution of

(d

ronmental law”, German Yearbook of International Law, vol. 33 (1990),
-

(e
sustainable and the less foreseeable and limited the consequential losses

(f
331

(

)

States,
-

of International Watercourses which seeks in article 7 to “prevent the
b) of Annex VI to the Protocol
on Environmental Protection to the Antarctic Treaty on Liability Arisenvironment”.
327
See
articles on prevention).

See, for example, article 5 of the draft convention on industrial

transboundary water pollution, elaborated by the United Nations Ecocle X of the Helsinki Rules on the Uses of the Waters of International
Rivers (International Law Association,
Berlin Rules on Equitable Use and Sustainable Development of Waters
(
annex to OECD Council recommendation C(74)224 of 14 November

“serious” or “substantial”.332 The harm must lead to a real
detrimental effect on matters such as, for example, human

other rules would apply.335
the matter do not seem to entirely exclude the possible sub336

other States. Such detrimental effects must be susceptible
their own territories, States have impacts on each other.

and immovable property. There are examples in domestic law337 and in treaty practice.338
person liable on the policy consideration which seeks to
) (ii) of the Basel

fall within the scope of the present draft principles.

b) of the

both factual and objective criteria, and a value determination. The latter is dependent on the circumstances of
a particular case and the period in which it is made. For
-

) (ii) of the Protocol on Civil Liability and
Effects of Industrial Accidents on Transboundary Waters
contain provisions to this effect.

of the international community to air and water pollution
-

a

-

k) of the Protocol to amend the Vienna Convention on civil

nomic loss, as well as property, which forms part of the

loss of life or personal injury. There are examples in domestic law333 and treaty practice.334
, Paris, 1986, p. 142, reprinted in ILM, vol. 14,
-

Government of the United States and the Government of Canada, of
Treaty Series, vol. 1274, No. 21009,
States of America on co-operation for the protection and improvement
.,
vol. 1352, No. 22805, p. 71, reproduced in ILM, vol. 22, No. 5 (SepAmerican Law Institute,

, vol. 2, St. Paul (Minnesota), American Law Institute Publishers, 1987, pp. 111–112.
332
See
on prevention).
333
Germany’s Environmental Liability Act, for example, covers
anyone who suffers death or personal injury. Finland’s Act on Compen-

lation itself or property held under the control of the operator, at the site
335

Directive 2004/35/CE of the European Parliament and of the

336

-

337

For example, Finland’s Act on Compensation for Environmental
-

338

See the examples in footnote 334 above.

M. Bowman and A. Boyle (eds.),
tion, Oxford University Press, 2002, pp. 223–242.
334

k) of the Vienna Convention on civil liability for nuclear

sessory or proprietary interests which are involved in loss
that may relate to economic losses. In this connection, a
distinction is often made between consequential and pure
economic losses.339

-

(8) For the purposes of the present draft principles, consequential economic losses are covered under subpara-

natural beauty. The 1972 Convention for the protection of

and under domestic

under this head. For example, the Convention on Civil

340

342

Not all civil liability

-

in respect of compensation for loss of income.341 Other
economic loss may arise that is not linked to personal
would be reasonable to expect that if an incident involvefforts would be made to ensure the victim is not left
uncompensated.

339

See B. Sandvik and S. Suikkari, “Harm and reparation in inter-

343

primary considerations in times of peace as they are in
Convention for the Protection of Cultural Property in the
tarian law prohibits commission of hostilities directed
344

Liability for
Assessment
also the eleventh report on international liability for injurious conse340

-

See, for example, article I (1) (k) of the Vienna Convention on
342
tion as:
“— monuments: architectural works, works of monumental sculp-

than any caused by the impairment of the environment, if permitted
also article 1 (f ) of the Convention on Supplementary Compensation
determined by the law of the competent court: “(iii) economic loss aris-

loss, other than any caused by the impairment of the environment, if
Article I.B.vii) of the Protocol to amend the Convention on Third Party
by the Additional Protocol of 28 January 1964 and by the Protocol

— sites: works of man or the combined works of nature and of man,
cal point of view.”
vention for the Protection of Cultural Property in the Event of Armed

-

-

341

For example, under subsection 2702 (b) of the United States Oil
-

which shall be recoverable by a claimant who owns or leases such property. The subsection also provides that any person may recover “damdue
to the injury, destruction, or loss of real property, personal property …”
(
, vol. 18,
p. 694). Similarly, section 252 of the German Civil Code provides

343
tion and Use of Transboundary Watercourses and International Lakes.
344
See article 53 of the Protocol additional to the Geneva Conven-

ment by Naval Forces in Time of War (article 5).

-

environment per se
ardous activity to the environment itself with or without

by the Transboundary Effects of Industrial Accidents on
) (iii)
of the Basel Protocol on Liability and Compensation for

thus not only builds upon trends that have already become
prominent as part of recently concluded international lia345
but opens up possibilities for further
developments of the law for the protection of the environment per se.346

the environment, incurred as a result of impairment of the
348
In
the case of the Protocol on Civil Liability and Compensa-

(12) An oil spill off a seacoast may immediately lead to

exist at the domestic level.349

precincts of the incident. Such claims have led to claims
of pure economic loss in the past without much success.

to the environment would take. This would include “loss

347

345

Article 2 ( ) (iii) of the Protocol

For an analysis of these developments, see L. de la Fayette, “The

Bowman and Boyle (eds.),
See also Brans,

(footnote 333 above) pp. 149–189.
-

346

Industrial Accidents on Transboundary Waters, such inter-

loss. This entails diminution of quality, value or exceluse of the environment, incurred as a result of impairment

per se

per se

erally considered to be common property (
nis omnium) not open to private possession, as opposed

Patmos

348

k) of the Vienna Convention on

appeal upheld its claim in Patmos II

of the Protocol to amend the Convention, which states that nuclear
-

rioration, or alteration of the environment has per se and for the com-

from an economic interest in any use or enjoyment of the environment,
f ):

from marine resources in a variety of ways (food, health, tourism,
Italian practice: the interaction of international law and domestic law”,
in P. Wetterstein (ed.),
(see footnote 323 above), p. 116).

impairment of that environment, and insofar as not included in sub-

it was held that the State can claim, as a trustee of the community,
compensation for the diminished economic value of the environment.

1960, as amended by the Additional Protocol of 28 January 1964 and

any market value, compensation can only be provided on the basis of
in any use or enjoyment of the environment, incurred as a result of a
could have produced had it not been polluted, resorted to an equitable
appraisal and awarded 2,100 million lire. Incidentally, this award fell
within the limits of liability of the owner, as set by the IOPC Fund, and
(above),
pp. 113–129, at p. 103. See also M. C. Maffei, “The compensation
Patmos’ case”, in F. Francioni and
Harm, London, Graham and Trotman, 1991.
347
See Wetterstein, “A proprietary or possessory interest ... ”,
(footnote 323 above), p. 37. On the need to limit the concept of
-

(footnote 330 above) p. 503).
Directive 2004/35/CE of the European Parliament and of the Coun-

of
Effects of Industrial Accidents (article 1 (
Protection and Use of Transboundary Watercourses and International
a), (b)
-

and (

Vessels (CRTD) (article 10 ( )).
349
Subsection 2702 (b) of the United States Oil Pollution Act proloss of prof
due to the injury, destruction,
or loss of … natural resources” (see footnote 341 above). Finland’s
the Swedish Environmental Code also provides for pure economic loss.
Pure economic loss not caused by criminal behaviour is compensable
costs for preventive measures or for the restoration of the environsystems … ”,

footnote 333 above pp. 222–242.

to res nullius
but open to private possession. A person does not have
350

Moreover, it is not always

aesthetic values or be injured as a consequence for pursuch property in trust, and usually public authorities and
351

measures, but has left it to domestic law to indicate who
may be entitled to take such measures. Such measures
ponents of the environment or where this is not possible,
to introduce, where appropriate, the equivalent of these
components into the environment.355
(16) The reference to “reasonable” is intended to indicate that the costs of such measures should not be exces-

It may be noted that the references to “costs of rea-

the measure. In the
, the United
States First Circuit Court of Appeals stated:

and reasonable costs of clean-up associated with the “costs

[Recoverable costs are costs] reasonably to be incurred ... to restore

(15)

-

factors as technical feasibility, harmful side effects, compatibility with

environment per se
persons and to property”.352

tion that is available, namely reasonable costs of measures
of reinstatement. Recent treaty practice353 and domestic
law354
350

In

v.

, the court noted that “[i]t is also

United States District Court, Maine,
, vol. 370
(1973), p. 247).
351
Under the United States Comprehensive Environmental
Response, Compensation and Liability Act of 1980 (CERCLA), United
States Code Annotated, title 42, chapter 103, sections 9601 et seq.
Clean Water Act of 1977,
Oil Pollution Act of 1990 (see footnote 341 above), sections 2701 et
seq.

352
353

De la Fayette,

(footnote 345 above), at pp. 166–167.
k) (iv) of the Vienna

of measures of reinstatement of impaired environment, unless such
cle I.B.vii of the Protocol to amend the Convention on Third Party Liathe Additional Protocol of 28 January 1964 and by the Protocol of 16
November 1982: “the costs of measures of reinstatement of impaired
are actually taken or to be taken, and insofar as not included in sub-

costs of reasonable measures of reinstatement actually undertaken or
) (iv) and ( ) of the
) and 8 of the Convention on Civil Liability for

the extent to which efforts beyond a certain point would become either
redundant or disproportionately expensive.356

ement of available compensation. Recent treaty practice
ures, but has left it to domestic law to indicate who may be
entitled to take such measures.357 Such measures include
Environmental Liability Act and section 32 of the German Genetic
complex, section 251 (2) of the German Civil Code is to be applied
status quo shall not
be deemed unreasonable merely because it exceeds the value of the
(footnote 330 above), pp. 223–303 (“Part 5: Environmental liability
law in Germany (Grote/Renke)”), at p. 278.
355
It may be noted that in the context of the work of the UNCC, a
recent decision sanctioned compensation in respect of three projects:

irreversibly lost in the wake of the 1991 Gulf War. See the report and

from the 1991 Gulf War”,
, vol. 35,
No. 6 (December 2005), pp. 244–249, at p. 247.
356
et al. v.
, et al.,
628 F.2d, p. 652, United States Court of Appeals, First Circuit, 1980,
London, Graham and Trotman, 1993, p. 72.
357

,
k) (vi) of the Vienna
-

f ) (vi): “the costs of preventive measures,

January 1964 and by the Protocol of 16 November 1982, article I.B.vii):

) (iv) and ( ) of the Protocol on Civil Liability
Industrial Accidents on Transboundary Waters.
354
German law allows for reimbursement of reasonable costs of
status quo. Section 16 of Germany’s

emitted by any source of radiation inside a nuclear installation, or emitted from nuclear fuel or radioactive products or waste”. Article 1, para-

up. The response measures must be reasonable.
compensation for loss of “non-use value” of the environment. There is some support for this claim from the
Commission itself when it adopted its draft articles on

as aesthetic aspects of the landscape.361 This includes the
enjoyment of nature because of its natural beauty and its
recreational attributes and opportunities associated with
residual character of the present draft principles.362
-

to quantify.358 The recent decisions of the United Nations

tic approach is, in the words of the ICJ in the
case:

pointer of developments to come. In the case of the “F4”

prevention are required on account of the often irreversible character of
363

F4 Panel of the UNCC allowed claims for compensation
where there was only a temporary loss of resource use
359

b)
and it is appropriate to bear in mind that there is no unipresent draft principles. It helps to put into perspective the
scope of the remedial action required in respect of envi360

any limitation imposed by the remedial responses acceptb) to “natural
resources … and the interaction” of its factors embraces
the idea of a restricted concept of environment within a
protected ecosystem,364 while the reference to “the characteristic aspects of the landscape” denotes an acknowl365
The
-

361

Boyle (eds.),
(footnote 333 above), pp. 41–61. Article 2 of the
Convention for the protection of the world cultural and natural herit) (v) and ( ) of the Basel Protocol on
) (v) and (h) of the Protocol on Civil Liability and Comtrial Accidents on Transboundary Waters. Article 2 (f ) of Annex VI to
the Protocol on Environmental Protection to the Antarctic Treaty on

ated areas which constitute the habitat of threatened species of animals

conservation or natural beauty”.
-

362

action as “reasonable measures taken after an environmental emerpp. 876–878.
363

, p. 7, at p. 78, para. 140. The Court in this connec358

the concept of sustainable development.
etc.—sometimes referred to as ‘non-use values’) is, as a matter of prin-

364

“ ‘[e]cosystem’ means a dynamic complex of plant, animal and micro-

, vol. II (Part Two) and
359

See the report and recommendations made by the Panel of Com(

tory of international environmental law” (Sand, “Compensation for
(
), p. 245). See also the
of the
UNCC (
), pp. 276–281.
360
See the Communication from the Commission to the Council and
Parliament and the Economic and Social Committee: Green Paper on
p. 10.

to this Convention”.
365

tains a non-exhaustive list of components of the environment which
includes: “natural resources both abiotic and biotic, such as air, water,
(

)

boundary harm. It is understood that such risk of harm
-

which may not be readily contemplated.

activity covered by these principles is conducted, from a
State which has suffered the injurious impact.

the scope of the present draft principles, there may be vic-

the terms involved.
)
means the State in the territory or otherwise under jurisried out. The term “territory”, “jurisdiction”, or “control”
is understood in the same way as in the draft articles on
prevention.366 Other terms are also used for the purpose
the draft articles on prevention, the “State likely to be
affected” (a State on whose territory or in other places
-

compensation, particularly in terms of the funds expected
ciple 4 below, some funds may also be made available for
Convention on Supplementary Compensation for Nuclear
f
as custodian of public property.367
a
erty or the environment.368 A person who suffers personal

any State affected and any State likely to be affected).
vention. For the purposes of the present draft principles it
would be the States in whose territory, or in places under

sons of balance and economy.

-

of Enewetak as a result of their relocation attendant to
their loss of use occasioned by the nuclear tests conducted
on the atoll.369 In the

e
effect in another State. This concept is based on the wellaccepted notions of territory, jurisdiction or control by a
ritory or in other places outside the territory but under the
jurisdiction or control of a State other than the State in the
territory or otherwise under the jurisdiction or control of
matter whether or not the States in question share a comities conducted under the jurisdiction or control of a State
effects on the territory of another State or in places under
(

sons or a municipality (“
”) could also be a victim. In the
case, the Marshall Islands
Nuclear Claims Tribunal, established under the 1987
Marshall Islands Nuclear Claims Tribunal Act, considered questions of compensation in respect of the people of
Enewetek for past and future loss of use of the Enewetak
-

)

) of the Convention on the Transboundary Effects of Industrial Accidents refers to the adverse conseon the Protection and Use of Transboundary Watercourses and International Lakes says that “effects on the environment include effects on

French administrative

of Côtes du Nord and
”, and various French
individuals, businesses and associations sued the owner
States. The claims involved lost business. The French
367

On the contribution of Edith Brown Weiss to the development of

with Islamic, Judeo-Christian, African, and other traditions”, and for the
view that “[s]ome forms of public trusteeships are incorporated in most
kat,
, Vancouver, UBC Press, 2004, p. 18. See also

368
In respect of international criminal law, see the Declaration of
Basic Principles of Justice for Victims of Crime and Abuse of Power,
General Assembly resolution 40/34 of 29 November 1985. See also the
Rome Statute of the International Criminal Court (article 79).
369
, ILM, vol. 39, No. 5
(September 2000), pp. 1214 et seq. In December 1947, the population

and historical monuments or other physical structures or the interaction
366

151 (paras. (7)–(10) of the commentary to draft article 1).

acres. Upon their return on 1 October 1980, 43 tests of atomic devices
had been conducted, at which time 815.33 acres were returned for use,
another 949.8 acres were not available for use and an additional 154.36
, p. 1214).

71

Government itself laid claims for recovery of pollution
370

374

and in
-

impose liability on the operator.375
Directive 2004/35/CE of the European Parliament and

entity, whether owner or operator, is the hallmark of strict
-

The 1998 Convention on
Access to Information, Public Participation in Decision-

ous activity. For example, at the 1969 Conference lead-

371

environmental interests. Victims may also be those des-

nated persons to lay claims for restoration and clean-up
372
For example,

“operator” in functional terms and it is based on a factual determination as to who has use, control and direc374

Comprehensive Environmental Response, Compensation and Liability Act of 1980 (CERCLA), as amended
in 1986 by the Superfund Amendments and ReauthoriIndian tribes. In some other jurisdictions, public authorand societies to claim restoration costs. In France, some
of certain environmental statutes. The Supreme Court of
of individuals under its well-developed public interest
victims of industrial and chemical pollution.373
370

See

, United States Court of Appeals for the
Seventh Circuit, 954 F.2d 1279. See also M. C. Maffei,
(footnote 346 above), p. 381.
371

of Directive 2004/35/CE of the European Parliament and of the Council

-

owner or both.376
owner was made strictly liable.377

For domestic law, see, for example, the 1990 Oil Pollution Act

liable: (a) a responsible party such as the owner or operator of a vesb) the
)
whose conduct is the sole cause of injury). See also the United States
Comprehensive Environmental Response, Compensation and Liability
Act (CERCLA) (footnote 351 above).
375
See, for example, the Convention on third party liability in the
as amended by the Additional Protocol of 28 January 1964 and by the
Protocol of 16 November 1982: “ ‘operator’ in relation to a nuclear
tent public authority as the operator of that installation” (common article 1 (vi)). See also the Vienna Convention on civil liability for nuclear
and the Convention on the Liability of Operators of Nuclear Ships (“operator of nuclear ships”) (article II).
376
See
, Inter-Governmental Maritime ConAbecassis and R. L. Jarashow,

, 2nd ed., London,

shipowner are the 1992 Protocol to amend the International Convention
-

372
P. Wetterstein, “A proprietary or possessory interest ...”,
(footnote 323 above), pp. 50–51.
373
See Law Commission of India,
, September 2003,

and Noxious Substances by Sea (HNS Convention) (art. 7, para. 1).
377

-

Articles 32 and 226 of the Indian Constitution provide for writ jurisdicThe Courts have also used article 21 of the Indian Constitution and
(footnote 367 above), pp. 314–

Party, “the person who is in overall control of the activities carried on at
CE of the European Parliament and of the Council on environmental

the courts. This contribution is noteworthy for the overall assessment
protection of the environment.

son who operates or controls the occupational activity.

-

-

law.378
379

(a

(33) The term “command” connotes an ability to use
or control some instrumentality. Thus it may include the
It should be clear, however, that the term
“operator” would not include employees who work or are
in control of the activity at the relevant time.381 The term

(b

380

This could cover the
person to whom decisive power over the technical func382

It
may also include a parent company or other related entity,
whether corporate or not, particularly if that entity has
actual control of the operation.384 An operator may be a
383

(34) The phrase “at the time of the incident” is intended
to establish a connection between the operator and the
transboundary harm. The looser and less concrete the link
between the incident in question and the property claimed
compensation.
378

analysis”,
(October 1999), pp. 731–756, at p. 755.
379
M.-L. Larsson,

, vol. 48

Commentary
(1) The two-fold purpose of the present draft principles
transboundary harm and to preserve and protect the environment per se as common resource of the community.
essential element from the inception of the study of the
topic by the Commission. In his schematic outline, Robert
Q. Quentin-Baxter focused on the need to protect victims,
which required “measures of prevention that as far as possible avoid a risk of loss or injury and, in so far as that is
not possible, measures of reparation”, so that “an innocent victim should not be left to bear his loss or injury”.385
The former consideration is already addressed by the draft
articles on prevention.386
(3) The notion of prompt and adequate compensation
a

380

parties on the surface (article 12).
381
See article 2 ( ) of Annex VI to the Protocol on Environmental
-

Trail Smelter arbitration387 and the Corfu Channel case,388
as further elaborated and encapsulated in principle 21 of
the Stockholm Declaration, namely:

to be carried out in the Antarctic Treaty area. An operator does not
include a natural person who is an employee, contractor, subcontractor,

States have, in accordance with the Charter of the United Nations

to be carried out in the Antarctic Treaty area, and does not include a

areas beyond the limits of national jurisdiction.389

a State operator”.
382

on Civil Liability for Bunker Oil Pollution is broad. It includes “the
(art. 1, para. 3).
383
See Directive 2004/35/CE of the European Parliament and of the
para. 6.
384

Mineral Resource Activities (CRAMRA), the primary liability lies with
the operator

by the International Seabed Authority on 13 July 2000, the

their own resources pursuant to their own environmental policies, and
the responsibility to ensure that activities within their jurisdiction or

(4) The notion of liability and compensation for victims
tion, wherein a common conviction is expressed that:
385
vol. II (Part One), document A/CN.4/360,
p. 63, para. 53 (schematic outline, section 5, paras. 2–3).
386
See footnote 292 above.
387
“[U]nder the principles of international law, … no State has the

cause injury by fumes in or to the territory of another or the properties
or persons therein, when the case is of serious consequences and the
Trail Smelter
(see footnote 226 above), p. 1965).
388
Corfu Channel (see footnote 197 above), at
p. 22).
389
See footnote 312 above.

States shall co-operate to develop further the international law

environment per se

394

-

395

-

or control of such States to areas beyond their jurisdiction.390

(5) This is further addressed more broadly in principle 13 of the Rio Declaration:

for costs incurred by way of reasonable preventive, restoration or reinstatement measures. This is further limited in
the case of some conventions to measures
under-

States shall also cooperate in an expeditious and more determined manwithin their jurisdiction or control to areas beyond their jurisdiction.391

While the principles in these Declarations are not intended
strate aspirations and preferences of the international
community.392
b)
tion and preservation of the environment and to the asso-

environment.396
to undertake response or restoration measures may recover
the costs later for such operations from the operator. For
example, such is the case under the United States Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (CERCLA). The Statute establishes
the Superfund with tax dollars to be replenished by the
costs recovered from liable parties, to pay for clean-ups
394

v.
, vol. 3, p. 711.

v.
, vol. 3, p. 385, and

Patmos and
Bianchi, “Harm to the environment in Italian practice: the interaction
of international law and domestic law”, in P. Wetterstein (ed.),
(footnote 323 above), p. 103, at 113–129. See also Maffei,
395

the environment per se
of its novelty and the common interest in its protection,
per se
adequate compensation, which includes reimbursement
of reasonable costs of response and restoration or reinstatement measures undertaken.
(7) The aim is not to restore or return the environment
manent functions. In the process it is not expected that
expenditures disproportionate to the results desired would
be incurred and such costs should be reasonable. Where
restoration or reinstatement of the environment is not possible, it is reasonable to introduce the equivalent of those
components into the environment.393

(eds.),

(footnote 333 above), p. 191, at 201–204. See also Sands,
(footnote 362 above), at pp. 918–922. See also the 1979 Antonio
incident and the 1987
incident (IOPC Fund,

Pollution
, London, Kluwer, 1996, pp. 361–366: the IOPC Fund resolution No. 3 of
17 October 1980 did not allow the court to assess compensation to be
calculated in accordance with theoretical models” (FUND/A/ES.1/13,
Annex I). In the
case (see footnote 370 above), the Northern District Court of Illinois ordered Amoco Oil Corporation to pay

The Court noted: “it is true that the commune was unable for a time to
which would have been the normal condition of the commune absent
the cleanup efforts”, but concluded that the “loss of enjoyment claim
by the communes is not a claim maintainable under French law” (Maffei,
Court observed that the plaintiffs’ claim was compensable in measur-

390
391

by virtue

See footnote 301 above.

392

able, but the evidence of consensus support provided by the Rio Dec(Birnie and Boyle, International Law ...,
at p. 105).

(footnote 306 above),

Yet this is precisely the subject matter of the individual claims for damthe
ciple of res nullius
person or entity to claim therefor” (

-

-

, at pp. 393–394). See also In
(footnote 369 above), before the
Marshall Islands Nuclear Claims Tribunal. The Tribunal had an opportunity to consider whether restoration was an appropriate remedy for

of acts not prohibited by international law of the Special Rapporteur
-

tests conducted by the United States. It awarded clean-up and reha-

393

tional protection of the environment”,
, vol. 293 (2002), pp. 9 et seq., at
pp. 225–233.

396

operates the Superfund and has the broad powers to inves-

Industrial Accidents on Transboundary Waters, in its pre-

and either order liable parties to perform the clean-up or
do the work itself and recover its costs.397

principle of international environmental law, accepted
also by the parties to” the Convention on the Protection
and Use of Transboundary Watercourses and International
Lakes and the Convention on the Transboundary Effects
of Industrial Accidents.400 National jurisdictions have also
tory function.401

(10)

In addition to the present purposes, the draft princia
b

vention for the protection of the marine environment of the North-East
400

(
activities that are important to the welfare of States and
is predictable, equitable, expeditious and cost-effective.
Wherever possible, the draft principles should be interpreted and applied so as to further all these objectives.398

Protection and Use of Transboundary Watercourses and International
the European Parliament and of the Council on environmental liability

adequate” compensation by the operator should be per-

(see footnote 316 above).
401
In its report on
Nations notes:
-

clean-up and protection measures within the costs of the
operation of the activity itself. It thus attempted to ensure
that Governments did not distort the costs of international
costs. This policy was endorsed in the policy of OECD
and the European Union. The contexts in which the prinits implementation.
(12) In one sense, the “polluter pays” principle seeks to
provide an incentive for the operator and other relevant
to in a number of international instruments. It appears in

Nations Conference on Environment and Development commit-

(

and practice.”
(A/S-19/33), para. 14)
However, the “polluter pays” principle has been endorsed or is

of India, in
v.
others (see
, vol. 83, p. 2715), noted that the
precautionary principle, the “polluter pays” principle and the new burden of proof, supported by articles 21, 47, 48A, and 51A ( ) of the
Constitution of India, have become “part of the environmental law of
the country” (Law Commission of India,
(see footnote 373 above), p. 36). Access to justice, particularly in environmental
matters, is an essential facet of article 21 of the Constitution of India.
-

into account the approach that the polluter should, in principle, bear

the courts have relied on the principle

-

399

(13)

In treaty practice, the principle has formed the

of strict liability. This is the case with the Convention on
-

contamination to the commons and to restore the victim’s property to
forms the “polluter pays” principle. In

, France’s

v.

ciple”. The Protocol on Civil Liability and Compensation
397

-

for injury to natural resources”, in P. Wetterstein (ed.),
(footnote 323 above), pp. 177–206, at pp. 183–184.
398
(footnote 347 above), p. 70, footrisks, punishment, corrective justice, vindication or satisfaction, and
deterrence and prevention.
399
See footnote 301 above.

the Institute for Transnational Law of the School of Law of the University of Texas at Austin, available at www.utexas.edu/law/academics
/centers/transnational). Sweden’s Environmental Code of 1998, which
came into force on 1 January 1999, makes the party who is liable for
ness is determined with reference to (a
since the pollution occurred, (b) environmental risk involved and ( )

-

75

(14) The principle has its limitations. It has thus been
noted:
The extent to which civil liability makes the polluter pay for enviis neither reasonably foreseeable nor reasonably avoidable will not
be compensated and the victim or the taxpayer, not the polluter, will
bear the loss. Strict liability is a better approximation of the ‘polluter
-

(16) The aspect of promptness and adequacy of compensation is related to the question of measurement of
compensation. General international law does not specify
a priori
how reparation is to be made for the injury caused by a
406
Reparation under international law is a consequence of a breach of a primary oblirestated in article 31 of the draft articles on responsibility
407
The content
case, when it stated

402

:

(15) Moreover, it has been asserted that the principle

act—a principle which seems to be established by international practice
and in particular by the decisions of arbitral tribunals—is that repara-

in all cases”.403

act and reestablish the situation which would, in all probability, have
existed if that act had not been committed. Restitution in kind, or, if

of the risk and the economic feasibility of full internaliity to bear them will vary”.404 Some commentators doubt
“whether [the ‘polluter pays’ principle] has achieved the
tional law, except perhaps in relation to states in the [European Community], the UNECE, and the OECD”.405
Intent need not be proved. Under South Africa’s National Environmen-

loss sustained which is not covered by restitution in kind or payment in
place of it—such are the principles which should serve to determine the
amount of compensation due for an act contrary to international law.408

(17) The

standard applies in respect

by the present draft principles. It is useful, however, in
drawn in respect of activities covered by the present draft
principles. There are questions about principles on the
basis of which compensation could be awarded: Should
compensation be awarded only in respect of the actual
loss suffered by the victim to the extent it can be quanti-

out of acts not prohibited by international law (international liability
tivities),
, vol. II (Part One), document A/CN.4/543,
paras. 272–286.
402
Birnie and Boyle, International Law …,
(footnote 306
above), pp. 93–94.
403
., pp. 94–95. See also the survey prepared by the Secretariat
404
P. W. Birnie and A. E. Boyle,
(footnote 306 above), p. 95. The authors noted that “reference to ‘public
interest’ in Principle 16 [of the Rio Declaration] leaves ample room for
exceptions … . As adopted at Rio, the ‘polluter pays’ principle is neither

should not have a punitive function.409 The second is
not expressly referred to therein. The Tribunal in its 2004 award concluded that, despite its importance in treaty law, the “polluter pays”
pertinent to its interpretation of the Convention. The Tribunal, stated,
in relevant part: “The Tribunal notes that the Netherlands has referred
to the ‘polluter pays’ principle in support of its claim. … The Tribunal
observes that this principle features in several international instruments,
bilateral as well as multilateral, and that it operates at various levels of
-

European nuclear installations, “Western European Governments, who

law” (

needed to improve safety standards” (p. 94).
405
Sands,
(footnote 362 above), p. 280, an illustration of the

,
UNRIAA, vol. XXV (Sales No. E/F.05.V.5), p. 312, paras. 102–103).

International Convention on Oil Pollution Preparedness, Response and
Co-operation, 1990 and the Convention on the Transboundary Effects
of Industrial Accidents both refer in their Preambles to the polluter-pays

(R. Wolfrum, “International environmental law: purposes, principles
(eds.),

,

.
N. de Sadeleer,
, Oxford University Press, 2002, pp. 21–60.
In the arbitration between France and the Netherlands, concern-

chlorides, the Arbitral Tribunal was requested to consider the “polluter

406

F. V. García-Amador, L. B. Sohn and R. R. Baxter (eds.),

(see
footnote 280 above), p. 89. See also A. Boyle, “Reparation for environBowman and Boyle,
…
(footnote 333
above), pp. 17–26. See also the eleventh report on international liability
407

(art. 31 and its commentary).
408
(see footnote 269 above), at p. 47.
409

-

, vol. 185
(1985), pp. 9–150, at pp. 100–102. See also the draft articles on State
,
commentary).

that the victim can only be compensated for the loss sufcaused.410
ples, the point can still be made that equity, as well as
the “polluter pays” principle, demands that the operator

companies or property.415
(20) The principles developed in the context of disputes
loss of amenities or of consortium, and the evaluation of

411

compensation have evolved over a period of time and
were endorsed by the ICJ and other international tribu412
(a
b
by the State to its property or personnel or in respect of
persons, both nationals and those who are resident and
) the particular circum-

repaired or replaced could be compensated on the basis
cultural value, except on the basis of arbitrary evaluation
made on a case-by-case basis. Further, the looser and less
concrete the link between the incident in question with
to draft principle 2 reveals the extent to which some of
these problems have been overcome.

the assessment of reasonableness of measures undertaken
consideration of equity and mutual accommodation.
which precise sums of compensation would be payable.
awards rendered by international courts and tribunals
may be noted:413 compensation is payable in respect of
personal injury, for directly associated material loss such
as, for example, for “loss of loved ones, pain and sufferintrusion on the person, home or private life”.414
tal expenses. In this context, different valuation techniques
and concepts like assessment of “fair market value”, “net
book value”, “liquidation or dissolution value” and “disability have been used. On these and other issues associmaterial, particularly in the context of injury caused to
410
For the principles stated in the “Lusitania” case, UNRIAA,
vol. VII, p. 32, and the
case (see footnote 269 above)
on the function of compensation, see
, vol. II (Part
411

Commentary

The Supreme Court of India in the

sation payable by it for the harm caused on account of an accident in
the enterprise” (Law Commission of India,

(see footnote 373 above), p. 31).
412
See the draft articles on State responsibility for internationally
pp. 98–105 (article 36 and its commentary and the cases cited therein).
413
414

law”,

., p. 101 (para. (16) of the commentary to article 36). See also
, vol. 23 (2001), pp. 58–79.

workable system for compliance with the principle of
“prompt and adequate compensation”. The reference
to “[e]ach State” in the present context is to the State
415

See R. D. Bishop, J. Crawford and W. M. Reisman,

Kluwer Law International, 2005, pp. 1331–1372 (on methods for valuInter
, vol. 41 (1992), pp. 22–65.

77

ements: (a) the State should ensure prompt and adequate
compensation and for this purpose should put in place
b) any such liability
) any conditions,
limitations or exceptions that may be placed on such
liability should not defeat the purpose of the principle
) various

and injury caused to property within one State by the iron
ore smelter in another. Since then, numerous treaties,
some important decisions and the extensive national law
418

(7) The standard of promptness and adequacy in paraTrail
Smelter arbitration.419 The notion of “promptness” refers

4 express these four elements.
(2)

-

It should be recalled that the assumption under the
-

under international law. Without prejudice to other claims
that may be made under international law, the respon-

over several years, as it was in the
case,
which took 13 years.420 To render access to justice more

principles is therefore not contemplated.
418

should ensure payment of adequate and prompt compensacompensation. The principle, in its present form, responds
control, it is widely expected that States would make sure
that adequate mechanisms are also available to respond to

conclusion, see P.-T. Stoll, “Transboundary pollution”, in Morrison and
Wolfrum (eds.),
(footnote 405 above), pp. 169–200, at pp. 169–
174. Stoll notes:
“It must be recalled, however, that the prohibition principle is
lution. One can thus conclude that the prohibition of transboundary
or area at one hand, at the other hand is the very basis of states’ re(

any
relief measures that States or other responsible entities
poses” of the present draft principles, the need to develop
of the 1972 Stockholm Declaration and Principle 13 of
the 1992 Rio Declaration.416
(6) The basic principle that a State should ensure payous activities could be traced back as early as the Trail
Smelter arbitration,417 a case in which clear and convinc416

, pp. 174–175)

and Research (1985). The present state of research carried out by the
Law International, 1986, p. 89–133, at p. 100.
419
See footnote 226 above. See also Principle 10 of the Rio Dec1996 Helsinki articles on international watercourses (K. W. Cuperus
and A. E. Boyle, “Articles on private law remedies for transboundary
tion,
, London, 1996, pp. 403 et seq.
play of national and international law”,
,
vol. 17, No. 1 (2005), pp. 3–26, at p. 18.
420
See footnote 370 above. See also E. Fontaine, “The French experience: ‘Tanio’ and ‘
’ incidents compared”, in C. M. de
la Rue (ed.),
, London, Lloyd’s of London Press, 1993, pp. 101–108, at p. 105. Similarly,

See above, footnotes 312 and 301, respectively. See also the

of UNEP at its sixth special session,

(A/55/25), Annex I,
ment and Periodic Review of Environmental Law for the First Dec-

Implementation of the World Summit on Sustainable Development, A/
CONF.199/20, resolution 2 of 4 September 2002, Annex.
417
See footnote 226 above.

see K. F. McCallion and H. R. Sharma, “International resolution of
environmental disputes and the Bhopal catastrophe”, in The International Bureau of the Permanent Court of Arbitration (ed.), International
Law International, 2001, pp. 239–270, at p. 249. It is also stated that
Trail Smelter arbitration took about 14 years to adjudicate upon the
claims of private parties. See P. McNamara,

78

made to establish special national or international environmental courts.421

the International Convention on Civil Liability for Oil

(8) On the other hand, the notion of “adequacy” of compensation refers to any number of issues.422 For example,

the consolidation of claims of all the victims of harm may
superior courts wherever necessary. It is

ade-

“operators” are always liable, but that the party with the
most effective control of the risk at the time of the accident or with the ability to provide compensation is made
primarily liable.
reasons and principally on the belief that one who created
425

The imposition of the primary liability on the operator
(9) The phrase “its territory or otherwise under its jurisprevention.423

a) of article 6 of the draft articles on

that may be taken by each State, namely the imposition
of liability on the operator or, where appropriate, other
tion of “operator” in functional terms, based on the factual
determination as to who has the use, control and direction of the object at the relevant time. It is worth stressally channelled424 to the operator of the installation. There
are, however, other possibilities that exist. In the case of
ships, it is channelled to the owner, not the operator. This
means that charterers—who may be the actual operators—are not liable under the 1992 Protocol to amend
See A. Rest, “Need for an international court for the environ, vol. 24, No. 4
(June 1994), pp. 173–187. For the view that the establishment of an
international environmental court may not be a proper answer to the
-

national law and practice.426
such liability should not require proof of fault. Various
fault” (
fault” (
(

), “presumed responsibility”
), “fault per se” (
), “objective liability” (
)
or “risk liability” (
).427 The
phrase “[s]uch liability should not require proof of fault”

of the present draft principles, involve complex operations
it would be unjust and inappropriate to make the claimant

421

international environmental court”, in The International Bureau of the
Permanent Court of Arbitration (ed.),
... op.
(footnote 420 above), pp. 271–301, at p. 299–300. At the national
level, the Law Commission of India made a very persuasive case for
the establishment of national environmental courts in India (see Law
Commission of India,
(footnote 373 above)). Australia
422
For an exhaustive enumeration of the implementation of the principle of prompt, adequate and effective compensation in practice, see
Lefeber,
(footnote 330 above), pp. 229–312.
423

See also draft article 1 and the commentary thereto, especially para, pp. 149–151).
424

-

ardous activities.428

the most appropriate technique, both under common and
establish proof of fault on the basis of what is often detailed
-

425

pp. 1–16, at p. 7.

, vol. 2, No. 1 (1990),

426

(footnote 401 above), paras. 340–386.
427

A. Tunc (ed.),
tors (other than a very limited number of exculpatory ones)” (L. F. E.

,

428

liability in terms of relative exposure to risk”,
International Law, vol. 16 (see footnote 319 above), p. 196). On this

(footnote 401 above), paras. 29–260. The Supreme Court of India, in
(see footnote 411 above), held that in

development of international law”,
, vol. 14 (1965), pp. 1189 et seq., at pp. 1215–1218.

and that the use involved is a natural one, are not available.

technical evidence,429 which, in turn, would require on the
cated and complex operation or activity. The case for strict
unilaterally by the defendant.430
the international level.431 Strict liability has been adopted

tort law. Developments have moved from strict
sine qua non theory over the foreseeability (“adequacy”)
ability test could become less and less important with the
these reasons, such tests have not been included in a more
432

article 4 of the Protocol on Civil Liability and Compensa-

-

Industrial Accidents on Transboundary Waters, article 4
of the Basel Protocol on Liability and Compensation for

national context—where it is well-established but with all
the differences associated with its invocation and application in different jurisdictions—into an international

perhaps is a better case for liability to be linked to fault or
risky activity provide a motivation for industry in underthe risk involved. However, this is an assumption which
may not always hold up. As these activities have been
accepted only because of their social utility and indis-

positive elements of the concept of strict liability as they
tional standard widely acceptable, but would also ensure
the standard adopted truly serves the cause of the victims
and effective remedies.
(18) This task can be approached in different ways.433
property and the environment. It could also be done by
-

(16)

Strict liability may alleviate the burden that victims
-

to the source of the activity. The principle of causation
is linked to questions of foreseeability and proximity or
direct loss. Courts in different jurisdictions have applied
the principles and notions of proximate cause, adequate

it is not open to the operator to plead exemption from lia-

law. Different jurisdictions have applied these concepts
with different results. It may be mentioned that the test of

is part of the practice for States borne out in domestic and
treaty practice to subject liability to certain conditions,
limitations or exceptions. However, it must be ensured
that such conditions, limitations or exceptions do not fun-

429

See Reid,

(footnote 378 above), p. 756. See also the

above), para. 23.
430

shall be consistent with the purposes of the present draft
principles.

.
431

from all activities covered within the scope of the draft principles subsion noted that the concepts of strict and absolute liability which “are
familiar in the domestic law in many States and in relation to certain
tivities such as those covered by article 1” (

adequate compensation. The point has thus been empha-

(20) It is common to associate the concept of strict liability with the concept of limited liability. Limited lia-

, vol. II
See Wetterstein, “A proprietary or possessory interest …”,
(footnote 323 above), at p. 40.
433
See the observations of Reid,
(footnote 378 above),
pp. 741–743.
432

relevant to the topic of international liability for injurious consequences
above).

Further, if liability has to be strict, that is, if liability has
to be established without a strict burden of proof for the
able
434

incentive to the operator to take stricter measures of prevention. If the limits are set too low, it could even become

scribed appropriate limits for an operator’s liability.436

-

case of fault. The operator is made liable for the damprovisions to this extent are available for example in article 5 of the Basel Protocol on Liability and Compensation

the real costs of the operator. Secondly, it may not be able

Protocol on Civil Liability and Compensation for Dam-

victims for reparation in case of injury. For this reason, it is

Accidents on Transboundary Waters. In the case of opera-

the activity and the reasonable possibility for insurance to
(22) Article 9 of the Protocol on Civil Liability and

example, the burden of proof could be reversed, requir-

Effects of Industrial Accidents on Transboundary Waters
and article 12 of the Basel Protocol on Liability and Comvide for strict but limited liability. In contrast, article 6,

the perspective of the victim is that the person concerned
ally such limits do not affect any interest or costs awarded
by the competent court. Moreover, limits of liability are
(23)

Financial limits are well known in the case of
dents. For example, under the 1992 Protocol to amend
the International Convention on Civil Liability for Oil

lion SDRs.435 Similarly, the Protocol to amend the Vienna
434

problems, and prospects”,
Law, vol. 12 (2001), pp. 3–41, at pp. 35–37.

whom to sue. In cases where harm is caused by more than
one activity and could not reasonably be traced to any one
certainty, jurisdictions have tended to make provision for
joint and several liability.437
ments also provide for that kind of liability.438
(26) If, however, the person who has suffered dam-

436
The installation State is required to assure that the operator is
liable for any one incident for not less than 300 million SDRs or for a
transition period of 10 years, a transitional amount of 150 million SDRs
is to be assured, in addition by the installation State itself. The Conven-

437
(footnote 347 above), pp. 298–306.
438
For examples of treaty practice, see for example article IV of the

article 4 of the 1992 Protocol to amend the International Convention on

435

Protocol, article 4 of the International Convention on the establishment
article 6 of the Protocol of 1992 to amend the International Convention
on the establishment of an international fund for compensation for oil
off the French
coast in December 1999, the maximum limit was raised to 89.77 million SDRs, effective 1 November 2003. Under the 2000 amendments
to the Protocol of 1992 to amend the International Convention on the
establishment of an international fund for compensation for oil pol-

the Transboundary Effects of Industrial Accidents on Transboundary
article VII of the Convention on the Liability of Operators of Nuclear

amounts were raised from 135 million SDRs to 203 million SDRs. If
of oil per annum, the maximum amount is raised to 300,740,000 SDRs,
from 200 million SDRs. See also Sands,
(footnote 362 above),
pp. 915–917.

28 January 1964 and by the Protocol of 16 November 1982.
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contributed to it, compensation may be denied or reduced

fairly uniform exceptions to the liability of the operator.
A typical illustration of the exceptions to liability can
be found in articles 8 and 9 of the Convention on Civil
ous to the Environment, article 3 of the Basel Protocol
and their Disposal or article 4 of the Protocol on Civil
Transboundary Effects of Industrial Accidents on Transa) the result
b) the result of a natural phenomenon of excep( ) wholly the result of compliance with a compulsory
(
of a third party.439
439

the 1992 Protocol,

are
-

requirement on the operator or, where appropriate, other
tees to cover claims of compensation. The objective here
disposal to enable him to meet claims of compensation,
in the event of an accident or incident. It is understood
and mostly on the ability of the operator to identify the
“risk” involved as precisely as possible. The assessment
of “risk” for this purpose should not only consider the risk
tistical probability of the type and number of claims to
of claimants that may be involved.
tion to the “domestic loss event”. The modern dynamics
mately—would have to take into account while assesstion, the liberal tests that are invoked to establish a causal
440

the International Convention on Civil Liability for Oil Pollution DamArticle 3 of the International Convention on Civil Liability for Oil Pol441

This is mainly

operator of an installation. See also article 3 of the Convention on Civil

industry, consumers and Governments that the products

Exemptions are also referred to in article 6 of the Protocol to amend

are worthy of protection in the public interest. In order to
maintain these products and services, the losses that such

Convention, no liability shall attach to an operator if he proves that the

29 July 1960, as amended by the Additional Protocol of 28 January
of the annex to the Convention on Supplementary Compensation for

actors in any such scheme of allocation. These are institu442
However, it is inevitable

the European Parliament and of the Council on environmental liability
(footnote 316 above). The Directive also does not apply to activities
whose main purpose is to serve national defence or international secu-

increase in the premium costs is also directly related to

to activities whose sole purpose is to protect from natural disasters.
Terrorist acts are included in the most recent liability instrument: arti-

strict. Further, the trend to raise the limits of liability to

(a

b) an

of an exceptional character, which could not have been reasonably fore-

(
ities of the operator”. For examples of domestic law, see the survey
paras. 434–476.

440
H.-D. Sellschopp, “Multiple tort feasors/combined polluter theories, causality and assumption of proof/statistical proof, technical insur(footnote 356 above), pp. 51–57,
at pp. 52–53.
441
See Ch. S. Donovan and E. M. Miller, “Limited insurability of
-

pp. 159–165.

.,

442

the use of insurance pools and the European dimension”,
173, at pp. 166–167.

., pp. 166–

448

(31) The State concerned may establish minimum lim-

for example, provides that

development of security instruments and markets by the
antees to cover their responsibilities under the Directive.

443

This

An effective
insurance system may also require wide participation by
potentially interested States.445
444

for compensation may be allowed as one option under
-

defences to which the operator would otherwise be entiby the Transboundary Effects of Industrial Accidents on

(32) The importance of such mechanisms cannot be
-

Basel Protocol on Liability and Compensation for Damardous Wastes and their Disposal provide for such possibilities. However, both Protocols allow States to make

actually takes place in line with the polluter-pays princi-

action.

446

-

should also be available for clean-up costs.447
tions, such as Europe and the United States. The experipean Parliament and of the Council on environmental
443

For treaty practice, see, for example, article III of the Convention

important measures that the State should focus upon.
national level. Of course, this does not preclude the
assumption of these responsibilities at a subordinate
system. Available schemes of allocation of loss envisof compensation in case the funds at the disposal of the
operator are not adequate to compensate victims. Most
and restoration measures that are essential to contain the

article VII of the Vienna Convention on civil liability for nuclear dam-

and public amenities.

as amended by the Additional Protocol of 28 January 1964 and by the
Protocol of 16 November 1982. See also article V of the International

of different accounts. One account could be out of public
State could share in the allocation of loss created by the

article 7 of the International Convention on Civil Liability for Bunker

-

444

See, for example, the statement by China,

(A/C.6/58/SR.19), para. 43.
445
See, for example, the statement by Italy,
(A/C.6/58/SR.17), para. 28.
446
Proposal for a directive of the European Parliament and of the

447

operations. Another account could be a common pool of
funds created by contributions either from operators of
of risks associated with transport of oil by sea. However,
some form of taxation on consumers of the products and
particularly necessary if the pool of operators and directly
interested consumers is very small and not connected by

448

See footnote 316 above.

Commentary

vides that in appropriate cases, these measures should
include the requirement for the establishment of industry
funds at the national level. The words “these measures”
circumstances.

available. While it does not directly require the State of
and adequate compensation, it provides that the State of

expected to obtain from the operator the full facts available about the incident, and most importantly about the
erty and the environment in the immediate vicinity. Second, it is expected to ensure that appropriate measures are
sible to eliminate them. Such response measures should
include not only clean-up and restoration measures within

operation situated within its territory or in areas under its
jurisdiction.
to inform all States affected or likely to be affected. The
States to choose one option or the other in accordance
with its particular circumstances and conditions is the
central theme of the present draft principle. This will,

property and the environment, and the possible precautions that need to be taken to protect them from its ill-

a

elsewhere.

formed as soon as is practicable. It shall contain all rel449

In some instances it may not be immediately possible for
remedial action that can and should be taken.
(a

b) requires the State to take appropriate
response measures and provides that it should rely upon

(b

450

449

(c

and in

, vol. 67 (1997), pp. 275–336,
-

has received the “endorsement of the International Court in the Corfu
Channel case and in the
”. It is a duty that is the subp. 332).

, at

450

to conduct an environmental impact statement (EIA). See Xue,

(d

(e

One of them is that the nature of the activity as well as its likely consequences must be clearly articulated and communicated to the States
likely to be affected. However, she notes that with the exception of a
tivity is the sole determinant of the likelihood or seriousness of adverse
impact. None of the treaties under consideration permit third States to
note 449 above), at pp. 282–285, and on the content of an EIA,
p. 282, footnote 25, and p. 286.

(foot, at

States should ensure that activities within their jurisdiction
case, the ICJ noted the

response action once an accident or incident has occurred

as a result of the “awareness of the vulnerability of the
have to be assessed on a continuous basis”.451
b
452

The role of

cles 16 and 17 of the draft articles on prevention, which
453

be taken and by whom, which includes the appropriate
involvement of the operator. The State would have the
response measures.
(7) It is common for the authorities of the State to take
action immediately and evacuate affected people to places
-

and 17 of the draft articles on prevention. States should
develop, by way of response measures, necessary continpresent draft principle deals with the need to take necessary
In this process, the States concerned should seek if necese).
b) is directly connected to the application of the precautionary approach.454
As with the application of the precautionary approach in
455

451

para. 112.
452

ondary or residuary role. The operator has a primary re-

ticularly, the operator is in the best position to indicate
the details of the accident, its nature, the time of its occurrence and its exact location and the possible measures
456

-

Indeed, the principle that

case the operator is unable to take the necessary response

(see footnote 363 above),

such action.457 In this process it can seek necessary and
available help from other States or competent interna-

., at para. 140. The Court stated that it “is mindful that, in the

ment and of the limitations inherent in the very mechanism of repara453
For the text and commentaries of articles 16 and 17 of the draft
articles on prevention, see
, vol. II (Part Two) and

known environmental harm, see Birnie and Boyle, International Law
…,
(footnote 306 above), p. 137. The authors also note that “it is
Corfu Channel case as authority for a customary
454

Wolfrum noted that it is closely associated with the precautionary principle. See R. Wolfrum,
(footnote 405 above), at p. 15. It is also
been marketed, as opposed to every new development in pollution control” (Stoll,
(footnote 418 above), p. 182).
455
and Flora International and the World Conservation Union (IUCN)),
, vol. 35/6 (2005), pp. 274–275, at p. 275.

)
own interest and even as a matter of duty born out of “elementary considerations of humanity”,458 should consult
456

States are required to notify such details in case of nuclear inci-

consequences. See Sands,
(footnote 362 above), at pp. 845–846.
457
Under articles 5 and 6 of the Directive 2004/35/CE of the Euronated under article 11, may require the operator to take necessary preventive or restoration measures or take such measures themselves, if the
operator does not take them or cannot be found (see footnote 316 above).
458
See Corfu Channel (footnote 197 above), p. 22. For reference
the traditional sources of international law enumerated in Article 38 of
the Statute of the International Court of Justice, see B. Simma, “From
bilateralism to community interest in international law”,
, vol. 250 (1997), pp. 220 et seq., at pp. 291–292.
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the States affected or likely to be affected to determine
-

459

-

constitutional provisions and mandates of the compebased on purely commercial terms and should be consistent with the elementary considerations of humanity and

to cooperate, as well as their preparedness and capacity.
), on the other hand, requires States
affected or likely to be affected to extend to the State of

victims in distress.

affected also are under a duty to take all appropriate and
are exposed.460 These States should take such response
measures as are within their power in areas under their
tance as is available from the competent international
e). Such response action is essential not only in the
public interest but also to enable the appropriate authorities and courts to treat the subsequent claims for compensation and reimbursement of costs incurred for response
measures taken as reasonable.461
e) is self-explanatory and is modelled
on article 28 of the 1997 Convention on the Law of the
(hereinafter the “1997 Watercourses Convention”). It is
459

On the duty of States to notify and consult with each other with

accident. See also Sands,
(footnote 362 above), pp. 841–847.
460
In the
case (see footnote 363
above), in defense of “Variant C” that it implemented on the river Dan-

Commentary
(1)

Draft principle 6 indicates some broad measures

Treaty

set forth in draft principle 4. In one sense, draft prin-

noted that “[i]t would follow from such a principle that an injured State

provide minimum standards without which it would be

Series

sustained would not be entitled to claim compensation for that dam). The Court observed that
act” (

to seek payment of prompt and adequate compensation
462
The substantive

). It is a different matter that the Court found the implemen-

minimum conditions, limitations or exceptions for such
national law of the duty imposed on States affected by transboundary
461

admissible for recovery, see Wetterstein, “A proprietory or possessory
interest …”,
(footnote 323 above), pp. 47–50.

462

adequate (quantitatively) and effective (qualitative) compensation. It
has procedural and substantive sides. See Lefeber,
(footnote 330
above), pp. 234–236.

within the framework of draft principle 4. On the other
hand, draft principle 6 deals with the procedural minimum standards. They include equal or non-discrimijudicial and arbitral decisions. Draft principle 6 also
addresses the need to provide recourse to international
procedures for claim settlements that are expeditious
and less costly.

equal or non-discriminatory access. The 1974 Convention
on the protection of the environment between Denmark,
Finland, Norway and Sweden is one of the most advanced
This was of course possible because the environmental
access to persons who have been or may be affected by
an environmental harmful activity in another State. The
of that State is provided “to the same extent and on the
-

domestic judicial and administrative bodies with the necessary jurisdiction and competence to be able to enterhurdles in order to ensure participation in administrative
vided equal access to administrative or quasi-judicial
with claims for compensation. As already described in
the commentary to draft principle 4, this may be satisconcerned.
principle of non-discrimination in the determination of
467
This principle
prompt, adequate and effective remedies to victims of
ciple of non-discrimination could thus be seen to be referterms of its procedural aspects, it means that the State of
the affected State on the same basis as it does for its own

the administrative authority and seek measures necessary
less favourable than the terms under which compensation
463

requirement that States meet a minimum standard of
effectiveness in the availability of remedies for trans-

468

(6) The substantive aspect of the principle, on the other
content and lacks similar consensus.469 On the face of it, as
able to the nationals as are provided to the transboundary victims, the requirements of the principle appear to
467

It may be recalled that article 16 of the draft articles on preven-

relevant courts and national authorities across national
of the Rio Declaration464 and in Principle 23 of the World
Charter for Nature.465
environment.

466

in article 32 of the 1997 Watercourses Convention.
468
See A. Kiss and D. Shelton,
Birnie and Boyle, International Law …,

463

,

(footnote 306 above)

For comment on the Convention, see S. C. McCaffrey, “

(1975), pp. 85–87. The main
contribution of the Convention is the creation of a Special Adminiswaiver of State immunity. It is also silent on the question of the proper
applicable law for the determination of liability and calculation of
will be the law of the place where the injury is sustained. In contrast, the

See McNamara,
(footnote 420 above), pp. 146–147.
464
See footnote 301 above.
465
General Assembly resolution 37/7 of 28 October 1982, annex.
466
See Cuperus and Boyle,
(footnote 419 above), p. 407.

tiffs, and the rule found in various forms in certain jurisdictions that
Boyle,

(footnote 419 above), p. 408).
Birnie and Boyle note that insofar as it is possible to review
State practice on such a disparate topic as equal access, it is not easy
to point to any clear picture (Birnie and Boyle,
(footnote 306 above), pp. 271–274). On the limitations of the
non-discrimination rule,
., pp. 274–275. Also see Xue,
(footnote 323 above), pp. 106–107. See also Kiss and Shelton,
International
469

du droit international de l’environnement”,
international, vol. 7, No. 2 (1991–1992), p. 135. For the view that
international law, see H. Smets, “Le principe de non-discrimination en
, No. 1 (2000), at p. 3.
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have been met. However, the problem arises if nationals
themselves are not provided with the minimum substantive standards, in which case the principle of non-discrim-

article 13 of the Protocol on Civil Liability and Compen-

mum substantive standards as part of their national law
and procedures.

(9) In the matter of choice of law, State practice is not
uniform: different jurisdictions have adopted either the
law that is most favourable to the victim or the law of the

of Industrial Accidents on Transboundary Waters provide
for similar choice of forum.

event and the parties.474
of prompt, adequate and effective judicial recourse and
remedies to victims,470 particularly if they are poor and

(8) It may be noted with respect to choice of forum that
instead of the law of the domicile471 of the operator, the
claimant may seek recourse to a forum which he or she
deems most appropriate to pursue the claim. This may
be the forum of the State where an act or omission caus472
It has
been asserted that the provision of such a choice is conin both international Conventions on international jurisdiction and in national systems”.473 Under the ConvenBrussels in 1968, remedies may be made available only in
the jurisdiction of a party where: (a) the act or omission
b
(
or ( ) the operator has his or her principal place of business. Article 19 of the Convention on Civil Liability for
ronment, article 17 of the Basel Protocol on Liability and

ity to the nature of the procedures that may be involved
other than domestic procedures. It refers to “international
claims settlement procedures”. Several procedures could
tum of compensation payable or even make payment
.475 These may include mixed claims commissions
tional component does not preclude possibilities whereby
claims procedure established by the affected State. Such
parties, and such parties and the person responsible for
an out-of-court settlement.476 Victims could immediately
474

The “most favourable law principle” is adopted in several juris-

However, United States law appears to favour the law of the place
parties,

., pp. 911–915.

475

due to nuclear tests conducted by the United States of America in 1954

way of compensation by the Union of Soviet Socialist Republics to
See Cuperus and Boyle,
411, at p. 406. See also Lefeber,
470

(footnote 419 above), pp. 403–
(footnote 330 above), pp. 264–

-

choice of forum and applicable law.
471
This is based on the principle
, a principle
that promotes the policy that the defendant is best able to defend himself or itself in the courts of the State in which he or it is domiciled. This

due to the Chernobyl nuclear accident, they did not attempt to make

the defendant. However, while the domicile of the natural person is left
to be determined by the law of each State, the case of the nationality

Iranian Airbus 655 by the USS “Vincennes”. States may also conclude
sation claims as between private parties. See Lefeber,
(footnote 330 above), p. 238, footnote 21. Mention may also be made of

-

to do so (Sands,

(footnote 362 above), pp. 886–889). The State

by the Commisison in 1996 on international liability for injurious conand included in its report to the Commission. Draft article 21 recomat the request of either party on the nature and extent of compensation
and other relief. Draft article 22 referred to several factors that States

, vol. 268 (1997), p. 336).
See the second report on transnational enforcement of environmental law (by Christophe Bernasconi and Gerrit Betlem), International
Law Association,
(footnote 331
472

compensation (see
pp. 130–132).

, vol. II (Part Two), annex I, at

476

. The matter was
473

., p. 899.

(

)
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them are settled out of court. Others have been settled
the award of compensation. National courts, claims commissions or joint claims commissions established for this
ments of compensation.477
(11) The United Nations Compensation Commission
and the Iran–United States Claims Tribunal479 may offer
themselves as useful models for some of the procedures
478

(12)

The Commission is aware of the practical dif-

from the experience of different cases is that both States
involved to settle claims out of court or the victims must
civil law remedies.482
is an important matter without which the principle of
be applicable in respect of the international procedures

cism, applicable to some cases but not all, that civil law
-

maintain the information as part of the performance of
that seek it.483 Elements of information include: the pre-

success”.480 The reference to procedures that are expedi-

procedure which may act as a disincentive. There have
481
Some of
(

ance and modern elements of administrative law, devel-

)

consolidation of claims. The Supreme Court of India, in the
v.

plaints about non-compliance with the required safety

costs. Pure economic loss was also involved as a result of loss caused to

vol. 77, pp. 273 et seq.

,

477

out of court between the Union Carbide Corporation, the United States

(footnote 369 above).
478
On the procedure adopted by the United Nations Claims ComUnited Nations Compensation Commission”, in Bowman and Boyle
(eds.),
(footnote 333 above), pp. 111–131.
479
The rules of procedure of the Iran–United States Claims Tribunal
480
481

the private level. More than 1,000 claims were settled for a total of 36
million German marks. Most of the compensation was paid to States,
but some private parties also received compensation. See in this respect

Lefeber,
(footnote 330), p. 259 and footnote 104.
In the explosion of the Ixtoc I oil well in June 1979 in the Bay of

claim for compensation was much more than that. See in this respect
Lefeber, pp. 252–254. In the
case, a French

ditionally used the water for their commerce. The Governments con-

States company, controlled by a Mexican State-owned company and

which came into force only in 1985 and did not last. Another Protocol
was concluded in 1991 (Additional Protocol to the Convention on the
-

out of court between the United States Government and the United

-

ist resorts and others affected by the oil spill. See in this respect Lefeber,
(footnote 330 above), pp. 239–240. See also ILM, vol. 22
(1983) p. 580. In the Cherry Point oil spill, the Canada and Atlantic

settled out of court, just before the Supreme Court of the Netherlands
the potable water industry did not succeed in the French court on the

out of court, in respect of an oil spill caused by a Liberian tanker while
See in this respect Lefeber, p. 249. See also
International Law

above), paras. 399–433.
482
See Lefeber,

(footnote 330 above), p. 260.

483

-

Corporation on 1 November 1986 polluted the River Rhine, and caused
Economic harm had to be compensated. This involved clean-up costs

Act. For the text of Act 22 of 2005, see http://indiacode.nic.in.

484

Such a

485

(15) The reference to “appropriate” access in parastances access to information or disclosure of information
may be denied. It is, however, important that even in such
circumstances information is made readily available conWhere feasible, such information should be accessible
(16) Also implicated in the present draft principles is
enforcement would be essential to ensure the effects of
decisions rendered in jurisdictions in which the defendant
compensation in other jurisdictions where such assets

Commentary

Generally, fraud, the lack of a fair trial, public policy
and irreconcilability with the earlier decisions could be

(1) Draft principle 7 corresponds to the set of provisions contained in draft principle 4, except that they are
intended to operate at international level. It builds upon
Principle 22 of the Stockholm Declaration and Principle 13 of the Rio Declaration.487

tions may apply or other possibilities may exist.486
484

-

The Scandinavian countries, the countries of the European Union

in the context of those countries, and even more so in other jurisdictions. See in this respect
, S. Coliver, P. Hoffman,
European Freedom of Information Act”, in A. Dashwood and A. Ward
(eds.),
, vol. 2 (1999),
in at least 25 states in the United States. For information on these and
P. H. Sand, “Information disclosure as an instrument of environmen-

sent principles are concerned with: (a
(b
) redress and remedies.

-

in order to make sure that there is supplementary fundand tailor them to the particular circumstances of indition of individual States or their national laws or prac-

, vol. 63 (2003),
“Access to environmental justice”,
mental Law, vol. 2 (1998), pp. 1–23, at pp. 9–11. The World Bank is
in this respect I. F. I. Shihata,
, New
York, Oxford University Press, 1994.
485
See the 1998 Convention on Access to Information, Public Parvention for the protection of the marine environment of the North-East
ment (articles 15 and 16), the 1995 UNECE Guidelines on Access to
Environmental Information and Public Participation in Environmental
and Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public access to environmental information,
, No. L 41, 14 February
2003, p. 26. See also the survey prepared by the Secretariat of liability
486

For example, the United States District Court which dismissed
and referred the plaintiffs to courts in India,

which they are dependent.
(3) It may also be recalled that from the very inception
of the topic, the Commission proceeded on the assumption that its primary aim was “to promote the construction
conduct of any particular activity which is perceived to
and to have transnational effects”.488
United States. See Lefeber,
(footnote 330 above), pp. 267–268.
487
See above, footnotes 312 and 301, respectively.
488
Preliminary report on international liability for injurious conMr. Robert Q. Quentin-Baxter, Special Rapporteur,
,
vol. II (Part One), document A/CN.4/334 and Add.1–2, p. 250, para. 9.

tional law. The emphasis on “any” is intended to denote
references to nationality, domicile or residence are only
illustrative. For example, discrimination on the basis of
cluded as well.
provides that States should cooperate with each other to
implement the present draft principles. It is modelled on
article 8 of the Protocol on Civil Liability and CompenCommentary

of Industrial Accidents on Transboundary Waters. The
importance of implementation mechanisms cannot be

draft principles, namely, that each State should adopt

conventional international law, it operates at the international plane essentially as between States and it requires

the implementation of these draft principles. It intends

tion to implement these principles, lest victims of trans-

