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INTRODUCTION
At its forty-eighth session, held from 6 May to 26 July 1996,
the International Law Commission adopted provisionally, on first
reading, draft articles on State responsibility.
The State
Responsibility draft consists of 60 articles which are divided into
three parts and accompanied by two annexes. Part One. Origin of
international responsibility contains articles 1 to 35 which were
provisionally adopted from 1973 to 1980 and adopted with some
revisions on first reading in 1980. Part Two. Content, forms and
degrees of international responsibility contains articles 36 to 53
and Part Three. Settlement of Disputes contains articles 54 to 60
which, together with the two annexes relating to dispute settlement
procedures, were provisionally adopted from 1983 to 1996 and
adopted with some revisions on first reading in 1996.
The complete text of the State responsibility draft adopted on
first reading is contained in the Report of the International Law
Commission on the work of its forty-eighth session, 6 May-26 July
1996 (Official Records of the General Assembly. Fifty-first
Session, Supplement No. 10 (A/51/10 andCorr.l, pp. 125-151)). The
commentaries to the draft articles and annexes, as provisionally
adopted from 1973 to 1996, are contained in the annual reports of
the International Law Commission, most of which have been
reproduced in the Commission's yearbooks issued to date, as
indicated in the asterisk accompanying the commentary to each
article.
The references in the footnotes contained in the
commentaries are to the Commission's annual reports, unless
otherwise indicated.
As recorded in paragraph 64 of the above-mentioned report, the
Commission decided, in accordance with articles 16 and 21 of its
Statute, that these draft articles should be transmitted through
the Secretary-General to Governments for comments and observations
and that it should be requested that such comments and observations
be submitted to the Secretary-General by 1 January 1998. In
paragraph 5 of its resolution 51/160 of 16 December 1996 entitled
"Report of the International Law Commission on the work of its
forty-eighth session", the General Assembly drew the attention of
Governments to the importance, for the International Law
Commission, to have their views on the draft articles on State
responsibility, adopted on first reading by the Commission, and
urged them to present in writing their comments and observations by
1 January 1998, as requested by the Commission.
The Secretariat has prepared the attached consolidated text of
the draft articles and of the commentaries thereto for the
convenience of Governments in responding to the above request.
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Commentary**/
STATE RESPONSIBILITY
Part One
Origin of international responsibility
CHAPTER I
GENERAL PRINCIPLES
Commentary*/

Chapter I of the draft, which comprises four articles
(articles 1-4) is devoted to certain principles of law which
apply to the draft as a whole and provides the basis on
which subsequent chapters will be constructed. After
considering several suggestions, the Commission decided
to give tLis chapter the heading "General principles".
The expression "general principles" is used in this context
as meaning rules of the most general character applying
to the draft articles as whole. Other expressions, such
as "fundamental rules" or "basic principles" appear in
other chapters of the draft articles as meaning rules of
a less general character but still of fundamental importance. The Commission deemed it unnecessary to add
the words "of State responsibility" after the expression
"general principles". The title of the draft articles shows
that the reference can only be to State responsibility.

Article 1
Responsibility of a State for its
inter national lv wrongful

Every internationally
wrongful act of a State entails
the international responsibility
of that State.

*/
Yearbook of the
International Law Commission 1973, vol.
II, p. 173.

(1) The principle that any conduct of a State which
international law characterizes as a wrongful act entails
the responsibility of that State in international law is
one of the principles most strongly upheld by State
practice and judicial decisions and most deeply rooted
in the doctrine of international law.
(2) The Permanent Court of International Justice applied
this principle on 17 August 1923 in its judgment, No. 1,
in the S.S. "Wimbledon" case,34 and in its judgments
in the Cose concerning the factory at Chorzow.3* In 1938,
in its judgment in the Phosphates in Morocco case, the
Permanent Court held that when a State was guilty of
an internationally wrongful act against another State
international responsibility was established "immediately
as between the two States".36 The International Court
of Justice, too, applied the principle in its judgment
in the Corfu Channel case,37-in its Advisory Opinion of
11 April 1949 on Reparation for Injuries Suffered in the
Service of the United Nations 3S and in its Advisory
Opinion of 18 July 1950 on the Interpretation of peace
treaties with Bulgaria, Hungary and Romania (Second
Phase), in which it stated that "refusal to fulfil a treaty
obligation involves international responsibility".36 Arbitral awards have repeatedly affirmed the principle set
forth in the present article. We need only recall the
awards rendered in 1901 concerning Claims of Italian
subjects resident in Peru (Reclamations des sujets italiens
rtsidant au Pe*rou)*° in 1931 in the Dickson Car Wheel
Company case 41 by the Mexico-United States General
Claims Commission set up under the Convention of
8 September 1923, and in the International Fisheries
Company case;42 in 192S by Max Huber in the British
3« Case of the S.S. Wimbledon, P.C.I.J., Series A, No. l . p . 15.
18
Case concerning the factory at Chorzdw (Jurisdiction), Judgment No. 8 of 26 July 1927, P.C.I.J., Series A, No.9, p. 21 and idem.
(Merits), Judgment No. 13 of 13 September 1927, P.C.I.J., Series
A, No. 17, p. 29.
38
Phosphates in Morocco case (Preliminary Objections) 14 June
1938, P.C.I.J., Series A/B, No. 74, p. 28.
97
Corfu Channel case (Merits), Judgment of 9 April 1949,
I.CJ. Reports, 1949, p. 23.
" I.CJ. Reports 1949, p. 184.
" I.CJ. Reports 1950, p. 228.
40
Seven of these awards reiterate that "a universally recognized
principle of international law states that the State is responsible for
the violations of the law of nations committed by its agents.. .**
(United Nations, Reports of International Arbitral Awards, vol. XV
(United Nations publication, Sales No. 66.V.3), pp. 399, 401, 404,
407, 408, 409 and 411). (Translation by the United Nations Secretariat.)
41
Ibid., vol. IV (United Nations publication, Sales No. 1951.V.1),
p. 678.
41
Ibid., p. 701.

**/

Ibid., pp. 173-176.

-1claims In the Spanish zone of Morocco case (Reclamations writers recognize that any internationally wrongful act
britanniques dans la zone espagnole du Maroc);48 and in of a State entails the international responsibility of that
1953 in the Armstrong Cork Company case44 by the Italian- State, in other words, that it gives rise, as far as that
United States Conciliation Commission set up under State is concerned, to new international legal relations
article 83 of the Treaty of Peace of 10 February 1947. characterized by subjective legal situations distinct from
(3) With regard to State practice, the opinion of States those which existed before the act took place. The fact
is most significantly expressed by the positions adopted that the legal relations between States established as a
by Governments in connexion with the attempt by the result of an internationally wrongful act are new relations
both by jurists whose writings are
League of Nations during the period 1924-1930 to has been pointed out
50
now
legal
classics,
and by authors of more recent
codify the topic of State responsibility, limited to the
61
works.
ease of damage to the person or property of aliens.
Belief in the existence of the general rule that responsi- (5) The Commission is fully aware that, notwithbility attaches to any internationally wrongful act by a standing the unanimous recognition of the general
State was clearly expressed in Point II of the request for principle which, under the name of international responsiinformation addressed to Governments by the Preparatory bility, links the emergence of new legal relations with
Committee for the 1930 Hague Conference for the Codi- the commission by a State of an internationally wrongfication of International Law.45 The same opinion is ful act, there are serious differences of opinion over the
discernible both from the replies of Governments 4a and definition of the legal relationships created by an interfrom the positions taken by representatives at the Con- nationally wrongful act and the legal situations resulting
ference.47 At the end of the discussion, the Third Com- from these relationships. One approach which may be
mittee of the Conference unanimously approved article 1, regarded as traditional in international law writings
which laid down that
—it is supported by Anzilotti, Ch. de Visscher, EagleInternational responsibility is incurred by a State if there is any ton, and Strupp, among others—describes the legal
failure on the part of its organs to carry out the international relations deriving from an internationally wrongful act
obligations of the State which causes damage to the person or in one single form: that of a binding bilateral relationproperty of a foreigner on the territory of the State.46
ship established between the offending State and the
(4) Despite the diversity of the arguments they put injured State, in which the obligation of the former
forward to justify this fundamental principle,48 ail the State to make reparation—in the broad sense of the
term, of course—is set against the-subjective right of
48
According to the arbitrator, it is an indisputable principle the latter State to require the reparation. This view
that "responsibility is the necessary corollary of rights. All inter- does not admit of the possibility of a sanction in the
national rights entail international responsibility..." (ibid., vol. n , proper sense of the term—i.e. having a punitive pur(United Nations publication, Sales No. 1949.V.I), p. 641). (Transla- pose—which the injured State itself, or possibly a
tion by the United Nations Secretariat.)
M
According to the Conciliation Commission, no State "may third party, would have the faculty to impose upon
escape the responsibility arising out of the exercise of an illicit the offending State. Another view, whose most illustrious
action from the viewpoint of the general principles of international supporters are Kelsen and Guggenheim, leads to a
law" (United Nations, Reports of International Arbitral Awards, position almost diametrically opposed to that just
vol. XTV (United Nations publication, Sales No. 65.V.4), p. 163). described. It, too, upholds, though in an entirely different
aB
League of Nations, Conference for the Codification of International Law, Bases of Discussion for the Conference drawn up by way, the idea of a single legal relationship arising from
ths Preparatory Committee, vol. Ill: Responsibility of States for the wrongful act and thus falling within the concept
Dwnage caused in their Territory to the Person or Property of of responsibility. Starting from the idea that the legal
Foreigners (document C.75.M.69.1929.V), p. 20.
order is a coercive order, this view sees the author48
Ibid., p. 24; and Supplement to Volume HI (document 75 (a). ization accorded to the injured State to apply coercion
M.69 (a). 1929.V), pp. 2 and 6.
to the offending State by way of sanction precisely as
47
League of Nations, Acts of the Conference for the Codification the sole legal consequence flowing directly from the
of International Law, vol. IV, Minutes of the Third Committee
wrongful act. Accordingly, general international law
(document C.351 (c). M.145 (c). 1930.V), pp. 18 et seq.
*8 Yearbook... 1956,vol.H, p.225, documentA/CN.4/96, annex 3. would not regard the wrongful act as creating any
46
Some writers claim to have found this justification in the binding relationship between the offending State and
actual existence of an international legal order and in the legal the injured State. The obligation to make reparation
mature of the obligations it imposes on its subjects (see D. Anzilotti, would be nothing more than a subsidiary duty which in
Teoria generale della responsabilita dello Stato nel diritto internazioswle (Florence, Lumachi, 1902), reprinted in Scritti di diritto inter- municipal law the law itself, and in international law
nazionale pubblico (Padua, CEDAM, 1956), vol. 1, pp. 25 and 62; an agreement, interposes between the wrongful act and
P. Schoen, "Die volkerrechtliche Haftung der Staaten aus unerlaubten Handlungen", Zeitschrift fur Volkerrecht (Breslau, 1917),
Supplement 2 to vol. X, p. 16; K. Strupp, "Das volkerrechtliche
Ddikt", Handbuch des Volkerrechts (Stuttgart, Kohlhammer, 1920),
vol. HI, part one, pp. 4 et seq.). Others prefers to think that, in the
international order, State responsibility derives from the fact
lost States mutually recognize each other as sovereign. The rule
•establishing responsibility would then be the necessary corollary
to the principle of the equality of States (see for example, Ch. de
Visscher, "La regponsmhiljt®' des Etats", Bibliotheca Visseriana
(Leydea, BrilL 1924), vol. II, p. 90; C. Eagleton, The Responsibility
of States in Inim-maiomsl Law (New York, New York University
Pros, 1928), pp. 5-6.

80
D. Anzilotti, Corso di diritto internazionale, 4th ed. (Padua,
CEDAM, 1955), vol. I, p. 385.
61
W. Wengler, Volkerrecht (Berlin, Springer, 1964), vol. I,
p. 499; G. I. Tunkin, Teoria mezhdunarodnogo prava (Moscow,
Mezhduranovnie otoshenia, 1970), p. 470; E. Jimenez de Arechaga,
"International Responsibility", Manual of Public International Law,
Sorensen ed. (London, Macmillan, 1968), p. 533; see also Institute
of the State and of Law of the USSR Academy of Sciences, Kurs
meghdurmwihogo prava, F. I. Kozhevnikov et al., eds. (Moscow,
Nauka, 1969), vol. V, Osnomyt instituty y otrasli sovremennogo
mezMitmrodnogo prava, p. 426.

-3the application of coercion. Lastly, there is a third
view, upheld by, among others, Lauterpacht, Eustathiades, Verdross, Ago, and the Soviet authors of the
Kurs mezhdunarodnogo prava, according to which the
consequences of an internationally wrongful act cannot
be limited simply either to "reparation" or to a "sanction". In international law, as in any system of law,
the wrongful act may, according to that view, give
rise, not to just one type of legal relationship, but to
two types of relationship, each characterized by a
different legal situation of the subject involved. These
legal consequences amount, according to the case,
either to giving the subject of international law whose
rights have been infringed by the wrongful act the right
to claim reparation—again in the broad sense of the
term—from the author of the act, or to giving that
same subject, or possibly a third subject, the faculty
to impose a sanction on the subject which has engaged
in wrongful conduct. The term "sanction" is used here
to describe a measure which, although not necessarily
involving the use of force, is characterized—at least
in part—by the fact that its purpose is to inflict punishment. That is not the same purpose as coercion to
secure the fulfilment of the obligation, or the restoration
of the right infringed, or reparation, or compensation.
(6) The Commission noted that the opinions of writers
also differ on another point with regard to the definition
of the new legal relations which arise from an internationally wrongful act of a State; this is the question
what subjects are involved in these relations. According
to one view, which may be regarded as the traditional
view, an internationally wrongful act committed by a
State against another State gives rise to new legal relations
between those two States exclusively. In other words,
only the injured State may enforce the responsibility
of the State which has committed the wrongful act.
Some internationalists, on the other hand, hold today
that in addition to these relations others may be created
in certain cases either between the offending State and
an international organization or between the offending
State and other States.58
(7) Lastly, the Commission did not fail to note that
the unanimity found in State practice, in judicial decisions
and in the international legal literature as regards the
existence of the principle that any internationally wrongful act of a State involves, in internatonal law, the
responsibility of that State, relates only to the normal
situation produced as the result of a wrongful act. For
the accepted view expressed in many scientific works,
as well as in a number of international decisions and
statements of position by Governments, is that there
52
In connexion with this last point, attention must be drawn
to the growing tendency of a group of writers to single out, within
the general category of internationally wrongful acts, certain kinds
of acts which are so grave and so injurious, not only to one State
but to all States, that a State committing them ought to be automatically held responsible to all States. It is tempting to relate
this view to the recent affirmation of the International Court of
Justice, in its Judgment of 5 February 1970 in the case concerning
the Barcelona Traction, Light and Power Company, Limited, that
there are certain international obligations of States which are
obligations erga omnes, that is to say, obligations to the international
community as a whole (I.C.J. Reports 1970, p. 32).

are exceptional cases in which this responsibility devolves,
not upon the State which committed the wrongful
act, but on another State. These cases—in which the
reference is usually to indirect responsibility or responsibility for the act of another—occur particularly when
the State is placed in a position, in relation to another
State, in which it controls the actions and limits the
freedom of that State.
(8) The differences of opinion mentioned in paragraphs (5) to (7) of the commentary to this article,
and the questions to which they relate, will certainly
have to be considered and settled at the appropriate
time. But, in the Commission's view, there is no need
to take a position on them in defining the general basic
rule of the draft. On the contrary, the Commission
believes that the definition of that rule should be as
comprehensive as possible; it should state a principle
which is capable of attracting unanimous assent and
is, above all, really a basic principle, that is to say,
is capable of encompassing in itself all the various
possible cases. In formulating this principle, therefore,
it would be wrong to distinguish between various
categories of wrongful acts and the effects of their
different character on the new relationships which are
established as a result of those acts; it would be equally
wrong to list possible exceptions of which the principle
might admit in marginal situations. Other articles of
the draft will deal with these questions. They have been
mentioned in this commentary only in order to assure
the reader that the Commission had them quite clearly
in mind when it chose the wording for article 1 of the
draft. For what that article must carefully avoid is,
precisely, prejudging in any way the solution to problems
which will arise later.
(9) First, therefore the Commission took the view
that the basic rule should not be encumbered with
any theoretical "justification" of the existence of the
fundamental principle. Its existence is fully proved by
an examination of the facts of international life; there
is no need to seek confirmation by deduction from
other principles, such as the "legal" character of the
international order or the sovereign equality of States.
(10) Secondly, the Commission rejected any idea of
mentioning, in article 1, either the various forms which
international State responsibility may take, or the
subjects which may be involved in the attribution of
responsibility. But it must be clear that, by using the
term "international responsibility" in article 1, the
Commission intended to cover every kind of new relations which may arise, in international law, from the
internationally wrongful act of a state, whether such
relations are limited to the offending State and the
directly injured State or extend also to other subjects
of international law, and whether they are centred on
the duty of the guilty State to restore the injured State
in its rights and repair the damage caused, or whether
they also give the injured State itself or other subjects
of international law the right to impose on the offending
State a sanction admitted by international law. In
other words, the formulation adopted for article 1
must be broad enough to cater for all the necessary

-if(14) As for the terminology used in article 1, first,
developments in the chapter which is to be devoted
the Commission considered the French term "fait interto the consent and forms of international responsibility.
nationalement illicite" to be preferable to "delit" or
(11) Thirdly, it is clear that the Commission refers
other similar expressions, which can sometimes take on
in article 1 to the normal situation, which is that the
a special meaning in certain systems of internal law.
offending State incurs international responsibility. Most
For the same reason, it decided not to use, in English,
members of the Commission recognized that there may
such words as "delict", "delinquency" and "tort"; or
be special cases in which international responsibility
in Spanish the word "delito". Next, the French term
devolves upon a State other than the State to which
"fait internationalement illicite" appeared more correct
the act characterized as internationally wrongful is
than "acte internationalement illicite", primarily for the
attributed. These cases, too, will be covered later in
reason that wrongfulness often results from inaction,
the draft. But in view of their exceptional character,
and that is hardly indicated by the term "acte" which,
the Commission did not consider that they should be
etymologically, suggests the idea of action. In addition,
taken into account in formulating the general rule on
particularly from the point of view of legal theory,
responsibility for wrongful acts, since that might detract
"fait" would seem to be the obvious choice, because
from the basic force of the general principle stated at
the term "acte" should technically be reserved in law
the outset.
to designate a manifestation of will intended to produce
the legal consequences determined by that will, and
(12) Fourthly, the Commission felt unable to accept
that is certainly not the case with wrongful behaviour.
the idea of some writers that the rule that any interFor the same reason, the term "hecho internacionalmente
nationally wrongful act of a State involves the interilicitd" was adopted in the Spanish text. In the English
national responsibility of that State should allow of
an exception in the case where the wrongful act was text, however, it was decided to maintain the expression
"internationally wrongful act", since the French word
committed in any of the following circumstances: force
"fait" has no true equivalent in English legal terminology
majeure or act of God, consent of the injured State,
and the English term "act" does not have the same
legitimate exercise of a sanction, self-defence or emergmeaning as its couterpart in the legal terminology of
ency. If any of those circumstances were present in a
Latin countries. Similarly, the adjective "wrongful" was
particular case, that would preclude the international
considered preferable to the adjective "illicit". Finally,
responsibility of the State which had committed the
the term "internationally wrongful act" was preferred
wrongful act As stated in the introduction to this
to "international wrongful act" from a formal point
chapter of the report, the Commission intends to take
of view, even though the two expressions mean subthese circumstances, and their consequences in different
stantially the same thing. For the sake of uniformity,
situations, specifically into consideration in the chapter
the terms "fait illicite international" and "hecho ilicito
to follow that dealing with breach of obligation.68
internacional" in the French and Spanish texts respectively
For the time being, in the Commission's view, it is
were rejected in favour of "fait internationalement illionly necessary to say that the true effect of the presence
cite" and "hecho intemacionalmente ilicito".
of such circumstances is not, at least in the normal
case, to preclude responsibility that would otherwise
Article 2
result from an act wrongful in itself, but rather to preclude the character>~ti<~n of the conduct of the State
?ftffff1,t»i,lJlty t h a t every State mav_ be
in one of those circumstances as wrongful. There is
held to have committed an
therefore no reason to provide for an exception to the
rule laid down in this article.
(13) Lastly, the Commission endeavoured to find a
Every State is subject to
formula which would not prejudge the existence of liabthe
possibility
of being held to
ility for "lawful" acts. It is true that the Commission,
have
committed
an
internationally
as stated in the introduction to this chapter of the report,
decided to confine the draft to responsibility arising
wrongful act entailing its
from wrongful acts;64 but it is no less true that it
international responsibility.
recognized that there are cases in which States may
incur "internationally responsibility"—if that is the right
term—for the harmful consequences of certain activities
which are not, at least for the moment, prohibited by
(1) The purpose of article 1 of this draft is to establish
international law. The growing number of activities
that any State which commits an act characterized as
which create hazards lends special emphasis to the
internationally wrongful incurs international responsiimportance of this form of "responsibility". The Combility. The purpose of article 2 is to supplement the
mission accordingly agreed that it was important not
provision in the preceding article by stating further that
to reverse the order of the wording adopted for the
any State whatever which engages in certain conduct
article. Formulations such as "International responsiwill find that conduct characterized as an "internationally
bility results from any internationally wrongful act by
wrongful act" if it meets the conditions required for
a State" or "International responsibility exists whenever
such characterization. In other words, this provision is
intended to ensure that a State shall not escape its
there is an internationally wrongful set by the State"*
international responsibility by claiming that the rules
could, in fact, be interpreted to mean that international
according to which conduct must be considered interresponsibility results exclusively from a wrongful act.
83
84

See para. 51 above.
See para. 38 above.

*/ Yearbook -. . 1973. vol. II, pp.
176-179.

s
nationally wrongful if committed by aay State do not
apply to it.
(2) The concept referred to in article 2 corresponds
in a way to that often termed in internal law "delictual
capacity" or "capacity to commit wrongful acts". In
many national legal systems, there are subjects which
do not have this "capacity"—minors, for example. In
other words, there are subjects which the legal order
does not regard as having committed a "wrongful"
act and which it therefore does not hold responsible,
even when their conduct exhibits the features normally
required for it to be characterized as wrongful, and
thus even though the same conduct, if engaged in by
another subject (an adult, for example), would have
been regarded as an act entailing that subject's responsibility. There is no provision, however, for similar situations in international law. In particular, there is no
possible parallel between the status of a newly constituted
State in international law and that of a minor or in
general of any person not possessing delictual capacity
in internal law. States establish themselves as equal
members of the international community as soon as
they achieve an independent and sovereign existence.
If it is the prerogative of sovereignty to be able to assert
its rights, the counterpart of that prerogative is the duty
to discharge its obligations. The principle that no State
which by its conduct has committed a breach of an
international obligation can escape the consequence,
namely, to be regarded as having committed an internationally wrongful act which entails its responsibility,
is the corollary of the principle of the sovereign equality
of States.
(3) State practice and international judicial decisions
leave no doubt about the existence of this principle,
even though it has not generally been expressly stated
in international awards or diplomatic correspondence.
It can be said that writers on international law also
are explicity or implicity in agreement on this point.ss
(4) The principle having been established, the question
arose whether there should or should not be any
exceptions to it. While it was recognized that no State
can claim that the rules under which its conduct could
be characterized as internationally wrongful are in no
case applicable to itself, it was suggested that there
might nevertheless be special situations in which a
State could in fact, as an exception, escape the application
of those rules.

(5) The first special situation considered was that of
States members of a federal union, where such States
have retained, within limits, a measure of international
personality.59 It was with reference to such cases that
the question was raised whether they should perhaps
be recognized as constituting an exception to the principle formulated in article 2. It was argued that international practice seemed to indicate that even when it
was the member State which, within the limits of its
international personality, had assumed an obligation
towards another State, it was still the federal State and
not the member State which bore the responsibility for
a breach of that obligation by the member State. Without
wishing to take a position at the present stage on the
validity of this argument, the Commission noted that,
even if it proved to be well-founded, the breach of an
international obligation committed by the member
State possessing international personality would still
constitute an internationally wrongful act by that member
State. There would thus be no exception to the principle
that every State is subject to the possibility of being
held to have committed an internationally wrongful
act.
(6) Another special situation considered was that
where, on the territory of a given State, one or more
other subjects of international law act in place of that
State. The one or more other subjects of international
law may sometimes, to a greater or lesser extent, entrust
to elements of their own organization certain activities
normally carried out by organs of the territorial State.
The organs of the territorial State which normally fulfil certain international obligations of the State are no
longer present or at all events are prevented from
carrying out some of their duties.57 In other words,
the territorial State is shorn of a part of its organization,
a part which had previously provided the physical
means of fulfilling certain international obligations as
well as of violating them. Here the Commission agreed
that if in such circumstances the organs of the foreign
State which had replaced those of the territorial State
render themselves guilty of an act or omission in breach
of an obligation of the territorial State, that act or
omission could conceivably constitute an internationally
wrongful act of the foreign State, but could not constitute
a wrongful act of the territorial State. The Commission

5
® If the States members of a federal union have no international
personality, the question considered here obviously cannot arise.
Not being subjects of international law, these "States" manifestly
cannot be regarded as the authors of internationally wrongful acts.
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act of another State.

pointed out that, even in this case, there was no real
limitation of the principle stated in article 2. If there
was no internationally wrongful act of the territorial
State, it was because, under the rules for determining
what is an act of the State, the conduct in question
could not be attributed to the territorial State.
(7) The Commission also recognized that the existence
of circumstances which might exclude wrongfulness,
already mentioned in the commentary to article 1, did
not affect the principle stated in article 2 and could
not be deemed to constitute an exception to that principle. When a State engages in certain conduct in circumstances such as self-defence, force majeure, or the
legitimate application of a sanction, its conduct does
not constitute an internationally wrongful act because,
in those circumstances, the State is not required to
comply with the international obligation which it would
normally have to respect, so that there cannot be a
breach of that obligation. Consequently, one of the
essential conditions for the existence of an internationally
wrongful act is absent. This case certainly cannot be
claimed as an exception to the rule that no State can
escape the possibility of having its conduct characterized as internationally wrongful if—and this is the
point—its conduct meets all the conditions. Still less
could be possible existence of circumstances which
would have the effect, not of precluding any wrongfulness of the act of the State but of diminishing the
responsibility of the State, 58 be put forward as an
exception to this rule. When, in any particular case,
such circumstances arise, the existence of an internationally wrongful act by the State is not an issue.
It is the consequences attaching to the act that may
be affected by such circumstances, and that is why
this question will be dealt with when the extent of
responsibility comes to be considered.

ally wrongful and as such entailing the international
responsibility of that State.
(9) With regard to the choice of wording to express
the principle in question, some members of the Commission argued that the purpose of the article was
essentially to prevent a State, by invoking a particular
subjective condition, from claiming to escape its international responsibility. They therefore considered it
desirable to emphasize that, in international law, there
is no subjective condition which could justify a claim
of this kind, and also that in international law, all
States are equal as regards the possibility of their international responsibility. They proposed a formula expressing the idea that every State is responsible for
its internationally wrongful acts. Most members of the
Commission, however, were of the opinion that such
a formula would not provide an effective safeguard
against the possibility of a State attempting to ecape
its international responsibility by invoking a particular
subjective condition. A State could always contend
that the existence of such a condition ruled out the
possibility of characterizing its conduct as internationally
wrongful, and consequently of holding it responsible
under articles 1 and 2. Furthermore, the suggested
formula would in reality merely repeat in another form
the principle already laid down in article 1 that any
internationally wrongful conduct of a State, whatever
State it may be, entails the international responsibility
of the State. What the principle to be laid down in
article 2 must indicate is that whatever State it is which
has acted in a particular way, the conduct of the State
will be characterized as an internationally wrongful act
if it meets the conditions laid down for such characterization in these articles. It is the combined effect
of this principle and of the principle stated in article 1
that precludes the possibility of any State escaping
its international responsibility by invoking an' alleged
special subjective condition. Thus, agreement was reached
in the Commission on a formula which expresses the
equality of States in respect both of the possibility of
being considered as having committed an internationally
wrongful act and of the possibility of being held responsible for it.

(8) Consequently, the members of the Commission
concluded not only that the principle laid down in
article 2 is unchallenged, but that there is in reality
no exception to it. Since the principle may be described
as "obvious" and one that "goes without saying", doubts
were expressed as to the need to include in the convention
a rale stating such a principle. It was suggested that
it was sufficient that the principle should be explained
in specialized works on international law. The opinion
that prevailed, however, was that it was not sound
practice in codification to refrain from stating a principle simply because it was "too obvious". It is not
uncommon for a State to deny the existence of an
"obvious" rule, or while recognizing its existence, to
affirm that this "obvious" rule admits of exceptions
which make it inapplicable to that State. The Commission
accordingly considered that it was better to include the
rule in the draft, even if it did not seem absolutely
indispensable, than to leave any possible doubt as to
the applicability to all States without exception of rules
whereby an act of a State is characterized as internation-

(10) Still on the subject of terminology, the Commission considered it preferable not to use the expression
"capacity to commit wrongful acts", although that is
the expression generally used by writers to express the
underlying notion in article 2. If the term "capacity"
were used, there would be a temptation to draw an
analogy between the principle that in international law
every State has the capacity to commit wrongful acts
and the rule in article 6 of the Vienna Convention on
the Law of Treaties, which provides that "Every State
possesses capacity to conclude treaties".5® But capacity
to conclude treaties and capacity to commit internationally wrongful acts are two entirely separate
notions. Capacity to conclude treaties, which is the
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Such circumstances might be present, for example, in the
case of a State which has just become independent or which has
been ravaged by war or civil war or has suffered grave natural
disasters, etc.
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For all references to the Vienna Convention, see Official
Records of the United Nations Conference on the Law of Treaties,
Documents of the Conference (United Nations publication, Sales
No. E.70.V.5), pp. 289 et seq.

-7intemational equivalent of capacity to contract, is the
most prominent aspect of a subjective legal situation
which, to continue using municipal law terminology,
may be defined as the State's "capacity to act" in international law, i.e. the legal power possessed by the State
to perform "legal acts" and to produce legal effects by
manifesting its will. On the other hand, what is called
the "capacity to commit wrongful acts" or "delictual
capacity" obviously does not denote any legal power.
It would be absurd that the legal order should endow
its subjects with capacity to conduct themselves in a
manner contrary to its own obligations. Hence "capacity
to commit wrongful acts" or "delictual capacity" is not
a sub-category of the "capacity to act". What is meant
when this term is used is, that a subject of international
law may well engage in conduct contrary to a legal
obligation incumbent on it, and thereby fulfil the requisite
conditions for being held to have committed a wrongful
act. Furthermore, if article 2 were worded so as to
specify that "every State possesses the capacity to commit
internationally wrongful acts", it might be thought
that international law authorizes its subjects to contravene
the legal order established by it. For similar reasons
it was also considered preferable not to say, in French,
"Tout Etat est susceptible de commettre un fait internationalement illicite", in order to avoid the permissive
colouring which the English translation would have if
it stated that "Every State may commit internationally
wrongful acts". The wording adopted seemed to the
Commission to be the best way of avoiding any misinterpretation.
(II) In drafting article 2, the Commission was careful
to adopt a formula which does not prejudge the possibility that subjects other than States may be held to
have committed an internationally wrongful act. The
present draft is concerned only with the international
responsibility of States. In this context there is no need
to determine whether an internationally wrongful act
may be committed only by States or whether it may
be committed by other subjects of international law
also. To avoid any misunderstanding on this point, the
Commission preferred not to use for article 2 a title
such as "Subjects of international law capable of being
held to have committed an internationally wrongful
act". This might have given a false impression that
the intention in article 2 was to affirm that States alone
are liable to commit such acts.
Article 3
Elements of an internationally wrongful
act of a State
There is an internationally
wrongful act of a State when:
(a) conduct consisting of
an action or omission is
attributable to the State under
international law; and
(b) that conduct
constitutes a breach of an
international obligation of the
State.

(1) Article 1 states the basic general principle that
every internationally wrongful act of a State entails its
international responsibility, while article 2 states the
principle that every State is subject to the possibility of
being held to have committed an internationally wrongful act entailing its responsibility. Article 3 supplements
these two principles by laying down the conditions
required to establish the existence of an internationally
wrongful act of the State, i.e. the constituent elements
of an internationally wrongful act. For that purpose,
the following two elements, both of which must be
present, are traditionally distinguished: (a) an element,
generally called a subjective element, consisting of conduct that must be capable of being attributed not to
the human being or group of human beings which
actually engaged in it, but to the State as a subject
of international law; and (b) an element, generally
called an objective element, which indicates that the
State to which the conduct in question is attributed
has failed, by that conduct, to fulfil an international
obligation of the State.
(2) Disregarding questions of terminology and more
generally of the degree of precision of the expressions
sometimes used, there is no doubt that the two elements
mentioned above are clearly discernible in, for example,
the passage in its judgement in the Phosphates in Morocco
case in which the Permanent Court of International
Justice explicity links the creation of international
responsibility with the existence of an "act being attributable to the State and described as contrary to the treaty
right[s] of another State".60 They are also to be found
in the decision in the Dickson Car Wheel Company case,
given in July 1931 by the Mexico-United States General
Claims Commission established by the Convention of
8 September 1923, where the condition required for a
State to incur international responsibility is stated to
be the fact". .. that nn unlawful international act be
imputed to it, that is, that there exist a violation of a

duty imposed by an international juridical standard^.®1

With regard to State practice, attention may be drawn
to the terms in which the Austrian Government replied
to Point II of the request for information addressed
to Governments by the Preparatory Committee of the
1930 Conference: "There can be no question of a State's
international responsibility unless it can be proved
that the State has violated one of the international obligations incumbent upon States under international
law.""
(3) In the literature of international law, the facts
that certain conduct is attributable to a State as a subject
of international law and that such conduct constitutes
a breach of an international obligation of that State
are together generally considered to be the essential
elements for recognition of the existence of a wrongful
act giving rise to international responsibility. Among
the older formulations, that of Anzilotti remains a
*/ Yearbook ... 1973. vol. II,
pp. 179-184.
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-8classic; m among the more recent, those by Sereni/4
Levin/* Amerasingbe,86 Jimenez de Ar6chaga 67 and
that given in the "Restatement of the Law" by the
American Law Institute S8 are the clearest. Generally
speaking, it may be said that most writers are substantially in agreement on this point, irrespective of
their nationality or period.aB The are reservations
expressed by some writers concerning the necessity or
utility of what has been called the subjective element
of the internationally wrongful act are sometimes
prompted by the idea, isolated and clearly invalidated
by judicial decisions and practice, that the State would
never answer for "its own" acts but only for the acts
of individuals, whether having the status of organs
or private persons.70 In other cases, for the sake of
being logically consistent with the premises adopted,
some writers have felt bound to deny the existence
of a normative operation whereby an action which is
in fact performed by an individual is attached to a
collective entity. Thus, for example, there are writers
who maintain that, since the only conceivable "legal
imputation" is that which consists in attributing the
kga1 effects of an act to a given entity, the attribution
of the act as such to the said entity cannot be anything
other than a factual or psychological imputation.71
There are still other writers who believe that the need
to replace the idea of legal imputation by that of recognition of a link of factual causality must of necessity
arise from the "real" character of collective entities,
and of the State first and foremost.72 More often,

however, the reservations expressed are simply the
reflection of the uneasiness caused by the habitual use
in this context of the terms "imputability" and
"imputation", which only lead to confusion, and which
the Commission, as mentioned below78 decided to
reject and replace by others less likely to give rise to
misunderstanding.7S
(4) As regards the subjective element, and more particularly the determination of conduct susceptible of
being considered as State conduct, what can be said
generally is that it can be either active (action) or passive
(omission). It can even be said that cases in which
the international responsibility of a State has been
invoked on the basis of an omission are perhaps more
numerous than those based on an action by a State,
and whenever an international tribunal has found &
wrongful omission to be a source of international responsibility, it has done so in terms just as unequivocal as
those used in a case of active conduct.76 Similarly,
those States which replied to point V of the request
for information submitted to them by the Preparatory
Committee for the '930 Conference for the Codification
of International Law expressly or implicitly recognized
the principle that the responsibility of the State can be
entailed by the omissions as well as by the actions of
officials,76 and this principle is confirmed in the articles
adopted by the Conference on first reading.77 Finally,
it can be said that the principle has been accepted without
question by writers 7B and explicitly or implicitly adopted
in all the private codification drafts.
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Responsibility arises from the wrongful violation of the
right of another and generates the obligation to make reparation
in so far as it is linked, i.e. attributable, to an acting subject."
{Teoria... {op. cit.), vol. II, p. 83). (Translation by the United
Nations Secretariat.)
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Otvetstvemost gosudarstv v sovremennom mezhunarodnom
prava (Moscow, Mezhdunarodnye otnoshenya, 1966), p. 51.
"• State Responsibility for Injuries to Aliens (Oxford, Clarendon
Pisss, 1967), p. 37.
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88
See, among other writers, Ch. de Visscher, op. cit., pp. 90-91;
A. V. Freeman, The International Responsibility of States for
Denial of Justice (London, Longmans Green, 1938), p. 22; R. Ago,
M
Le delit international", Recueil des cours... {op. cit.), pp. 441
et seq. and 450 et seq.\ J. Garde Castillo, "El acto ilicito intemadonal", Revista espahola de derecho internacional (Madrid, Consejo
Superior de Investigaciones Cientificas, 1950), vol. Ill, No. 1,
p. 124; Ch. Rousseau, Droit international public (Paris, Sirey, 1953),
p. 361; P. Guggenheim, Traiti de droit international public (Geneva,
Georg, 1954), vol. n , pp. 1-2,4-5; B. Cheng, op. cit., p. 170; P. Reuter,
"La responsibility Internationale", Droit international public
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"Responsabi!it£ intemationale", Repertoire de droit international
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(5) Secondly, it is important to bring out the fact
that in stipulating that for some particular conduct
to be liable to be characterized as an internationally
wrongful act, it must first and foremost be conduct
attributable to the State the sole purpose is to indicate
that it must be possible for the action or omission in
78
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-3question to be considered in international law as an
"act of the State". The State is a real organized entity,
but to recognize this "reality" is not to deny the elementary truth that the State as such is not capable of
physical action. In the last analysis, therefore, conduct
regarded as an "act of the State" can only be some
physical action or omission by a human being or group
of human beings.76 Hence the necessity of establishing
when and how an "act of the State" can be discerned
in a given action or omission. In other words, it is a
question of determining by whom and in what circumstances these actions or omissions must have been
performed for them to be attribuable to the State.
This is what the articles in chapter II of the draft set
out to do.
(6) It should first of all be made plain, however, that
the attribution of conduct to the State cannot be based
OD simple recognition of a link of factual causality
(causalite naturelle). It is sometimes—but not always—
possible to speak of factual causality in reference to
the relationship between particular conduct and the
result of that conduct, but not in reference to the
relationship between the person of the State and the
action or omission attributed to it. There are no activities of the State that can be called "its own" from the
point of view of factual causality (causalite naturelle),
either in internal law or in international law. By the
very nature of the State, the attribution of conduct
to the State is of necessity a normative operation.80 It
must also be emphasized that the State to which particular conduct is attributed is the State seen as a person, as a subject of law, and not the State seen as a
legal order or system of norms.81 It should be added
that in speaking of attribution to the State as a subject
of law, what is of course meant is as a subject of international law, not as a subject of internal law.82 Lastly,
it must be made clear that the attribution of conduct
to a State for the purpose of establishing the possible
existence of an internationally wrongful act by that
State can take place only in accordance with international law. The operation of attaching an action or

omission to a subject of international law in order to
draw conclusions therefrom in the sphere of international
legal relations cannot be performed in any other framework than that of international law itseif.83 It is thus
an entirely separate operation from attribution of the
same conduct to the State as a subject of internal law,
and on the basis of internal law, without prejudice to
any possible consideration by international law, for its
own purposes, of the situation in internal law. The
concrete difficulties sometimes met with in this connexion are frequently due to an insufficiently clear
grasp of these different aspects.
(7) The second condition laid down for the existence
of an internationally wrongful act of the State is that
the conduct attributable to the State should constitute
a breach by the State of an international obligation of
the State. This is what is called the objective element of
the internationally wrongful act, the specific element
which distinguishes it from the other acts of the State
to which international law attaches legal consequences.
The contrast between the State's actual conduct and
the conduct which juridically it ought to have observed
constitutes the very essence of the wrongfulness.

(8) It is widely acknowledged in judicial decisions,
practice and authoritative literature that the objective
element which characterizes an internationally wrongful
act is the breach of an international obligation of the
State. In its judgement of 26 July 1927 on jurisdiction
in the Case concerning the Factory at Chorzow,** the
Permanent Court of International Justice used the words
"breach of an engagement". It employed the same
expression in its judgement of 13 September 1928 on
the merits of the case.85 The International Court of
Justice referred explicitly to the Permanent Court's
words in its advisory opinion of 11 April 1949 on
Reparation for Injuries Suffered in the Service of the
United Nations." In its advisory opinion of 18 July 1950
on the Interpretation of the Peace Treaties with Bulgaria,
Hungary and Romania (Second Phase) the Court held
that "refusal to fulfil a treaty obligation" involved
international responsibility.87 In arbitration decisions,
79
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relation to the identification of the State and its legal order, see
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P.C.IJ. Series A, No. 9, p. 21.
V. N. Elynychev, op. cit., pp. 85 et seq.
"
P.C.U. Series A, No. 17, p. 29.
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For a recent reaffirmation of this aspect, see Institute of the
98
I.CJ. Reports 1949, p. 184.
State and Law of the Academy of Sciences of the Soviet Union,
8
' I.CJ. Rspom 1950, p. 221.
op. cit., p. 426.

-IOio its decision in the Dickson Car Wheel Company case.88
In State practice, the terms "non-execution of international obligations", "acts incompatible with international obligations", "breach of an international
obligation" and "breach of an engagement" are commonly
used to denote the very essence of an internationally
wrongful act, source of responsibility. These expressions
recur frequently in the replies by Governments, particularly on point III, to the request for information
addressed to them by the Preparatory Committee for
the 1930 Conference.88 Moreover, the article 1 unanimously adopted on first reading by the Third Committee
of the Conference contains these words: "any failure .. .
to carry out the international obligations of the State".90
The same consistency of terminology is to be found
in the literature and private draft codifications of State
responsibility.

See paragraph 2 of the commentary. See also the decision
given on 10 July 1924 in the Affaire relative a Vacquisition de la
nationality polonaise (United Nations, Reports of International
Arbitral Awards, vol. I (pp. cit.), p. 425).
SB
League of Nations, Bases of Discussion . . . (op. cit.), vol. Ill,
pp. 25 et seq., 30 et seq., and 33 el seq.; Supplement to Volume III
(op. cit.), pp. 2, 6 et seq.

necessarily constitute a breach of the obligation not to
exceed certain limits in exercising that right, and not
to exercise it with the sole intention of harming others
or encroaching on their competence. If the existence of
an internationally wrongful act were to be recognized
in such a case, the constitutive element would still be
the breach of an obligation and not the exercise of a
right. Accordingly, in defining in principle the conditions
for the existence of an internationally wrongful act, it
was considered that the reference to breach of an international obligation would also cover the case where
the obligation in question was specifically an obligation
not to exercise certain of the State's own rights in an
abusive or unreasonable manner. It should be added,
however, that in taking this view the Commission did
not definitely exclude the possibility that it might have
to deal with the question of abuse of right in connexion
with other provisions of the present draft. Again, it
may in due course decide to deal separately with the
codification of this particular matter, which concerns
the framing of certain "primary" rules rather than the
rules governing responsibility.
(11) Having thus concluded that there was no exception
to the principle that two conditions must be met for
the existence of an internationally wrongful act—conduct attributable to the State under international law
and the breach by that conduct of an international
obligation incumbent upon the State—the Commission
considered whether those two necessary conditions were
also sufficient. The first problem considered in this
connexion was whether there should not sometimes
also be a third condition for the existence of an internationally wrongful act—the occurrence of a certain
external event as a result of the State's conduct.Bi In
certain cases—for example, failure by the State's legislative organs to pass a law which the State, by treaty,
has specifically undertaken to enact, or refusal by a
coastal State to permit innocent passage through its
territorial waters in peacetime to ships of another
State—the conduct as such is itself sufficient to constitute
a breach of an international obligation incumbent
upon the State. That is what may be called an internationally wrongful act of conduct alone. There are
however, other cases in which the situation is different.
For a State to be said to have failed in its duty to protect the premises of a foreign embassy against injurious
acts of third parties, it is not sufficient to show that the
State was negligent in not providing adequate police
protection; some injurious event must also have taken
place as a result of that negligence, such as damage by
hostile demonstrators or an attack on the embassy
premises by private individuals. In a case of that kind,
and in general in cases where the purpose of the international obligation is precisely to prevent the occurrence
of certain injurious events, negligent conduct of the
organs of the State does not become an actual breach
of the international obligation unless the conduct itself
is combined with a supplementary element, an external
event, one of those events which the State should specifically have endeavoured to prevent. The Commission
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Yearbook...
1956, vol. II, p. 225, document A/CN.4/96,
annex 3.
M
P.C.I.J. Series A/B, No. 74, p. 28.
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See on this question, R. Ago, MLe dilit international
(be. cit.), pp. 447 et seq., p. 500.

(9) It should be noted that in international law the
idea of breach of an obligation can be regarded as the
exact equivalent of the idea of infringement of the
subjective rights of others. The Permanent Court of
International Justice, which normally uses the expression
"violation of an international obligation", spoke of an
act ".. . contrary to the treaty right of another State"
in its judgement of 14 June 1938 in the Phosphates in
Morocco case.91 The correlation between legal obligation
on the one hand and subjective right on the other admits
of no exception; unlike the situation in municipal law,
there are no obligations on a subject which are not
matched by an international subjective right of another
subject or subjects, or even, for those who share the
view referred to in the commentary to article 1, of the
totality of other subjects of international law.
(10) It is sometimes asked whether there should not
he an exception to the principle that what is characteristic of an internationally wrongful act is that it
consists in a breach by the State of an international
obligation of the State. The question is prompted by
the idea that, in certain cases, the abusive exercise of
a right could constitute internationally wrongful conduct
thereby entailing international responsibility. The Corn?
mission is of the opinion that the answer to this question has no direct bearing on the determination of the
elements of an internationally wrongful act. It is a
question of substance which concerns the existence or
non-existence of a "primary" rule of international
law—a rule whose effects is to limit the exercise by
the State of its rights, or, as some writers would put
it, its capacities, and to prohibit their abusive exercise.
If it is agreed that a limitation and a prohibition of
this kind are accepted by international law in force,
then the abusive exercise of a right by a State will
68

-IIdoes not think, however, that this distinction directly
affects the formulation of the rule stating the conditions
for the existence of an internationally wrongful act.
Even if, in some cases, it has to be concluded that there
is no internationally wrongful act so long as a particular external event has not occurred, that does not
imply that the two conditions for the existence of an
internationally wrongful act—conduct attributable to the
State, and breach by that conduct of an international
obligation—are no longer sufficient by themselves. If
there is no internationally wrongful act so long as the
event has not occurred, the reason is that until then
the State's conduct has not resulted in the breach of
an international obligation. It is really the objective
element of the internationally wrongful act that is
missing. In other words, the occurrence of an external
event is a condition for the breach of an international
obligation, and not a new element which has to be
combined with the breach for there to be a wrongful
act. The Commission will be able to consider the distinction made above between two different types of
internationally wrongful acts when it takes up the
various questions arising with regard to the breach of
an international obligation.
(12) The second problem considered by the Commission in this connexion was whether before concluding
that an internationally wrongful act existed, it was
not also necessary to establish the presence, in the
particular case under consideration, of a third constituent element, namely, damage, caused as a result of the
State's conduct, to the detriment of the subject whose
subjective right has been impaired. Some writers are of
this opinion, 93 even if the way they commonly use the
word "damage" does not necessarily indicate that they
are referring to the same phenomenon or the same
aspect. Even setting aside the opinions of those who
by "damage" mean something else, or at all events,
something different from an injury caused by one Stale
to another State at the international level,04 it should
n
See, for example, A. V. Freeman, op. cit., p. 22; A. Ross,
op. cit., pp. 242 and 255; K. Furgler, op. cit., p. 16; P. Guggenheim,
op. cit., vol. II, p. 1; E. Jimenez de Arechaga, op. cit., p. 534.
84
Some writers who maintain that there must be damage for
there to be an internationally wrongful act are really thinking more
of the occurence of the external event which, as just noted, must
sometimes accompany the actual conduct of the State for that
conduct to result in a breach of an international obligation. The
occurence of such an event, however, is only characteristic of a
particular category of internationally wrongful acts, and where it is
required, it does not represent a "third" constituent element of the
internationally wrongful act; it is only a condition for the existence
of the objective element of the violation. Other writers, when they
refer to "damage", often have in mind not an injury caused to
a State at the international level, but rather an injury caused to an
individual at the municipal level. This is clearly so, for example,
in the case of C. F. Amerasinghe, op. cit., p. 55. The importance
accorded to the element of damage is thus a consequence of the
fact that only cases of State responsibility for injuries to individual
aliens have been considered, and that consideration of the rules
relating to responsibility has been combined with that of the substantive rules relating to the treatment of aliens. Injury to individuals,
which is precisely what the rule concerning the treatment of aliens
is designed to prevent, has nothing in common with damage at
the strictly international level, which some consider must occur
in addition to the breach of the obligation for an internationally
wrongful act to exist. Such damage can only be damage suffered
by a State.

be noted that the word "damage" is sometimes used
by international lawyers to refer specifically to damage
to economic or patrimonial interests. Where such
damage has occurred, it may indeed be a decisive factor
in determining the consequences of a wrongful act.
As such, it will be considered in the part of the draft
devoted to the forms and extent of reparation. But it
seems clear that, in this sense, "damage" is not an
essential condition for the existence of an internationally
wrongful act, not an individual constituent element of
that concept. More often it is maintained that "damage"
should be understood to mean not just damage to
economic interests but also to moral interests. It is in
fact in this sense that the term is generally used when
it is said that it constitutes an essential element of the
internationally wrongful act. 95 The expression "moral
damage", moreover, is not free from ambiguity, either.
It may refer specifically to the injury constituted by a
slight to the honour or dignity of a State. But even
the combination of "moral" damage as thus understood,
and strictly "economic" damage is obviously not enough
to introduce an element which must be present for
there to be an internationally wrongful act, and what
the Commission is trying to do in article 3 is precisely
to determine the constituent elements without which
there can in no case be an internationally wrongful
act. International law today lays more and more obligations on the State with regard to the treatment of
its own subjects. For examples we need only turn to
the conventions on human rights or the majority of the
international labour conventions. If one of these international obligations is violated, the breach thus committed
does not normally cause any economic injury to the
other States parties to the convention, or even any
slight to their honour or dignity. Yet it manifestly
constitutes an internationally wrongful act, so that if
we maintain at all costs that "damage" is an element
in any internationally wrongful act, we are forced to
the conclusion that any breach of an international
obligation towards another State involves some kind
of "injury" to that other State. But this is tantamount
to saying that the "damage" which is inherent in any
internationally wrongful act is the damage which is at
the same time inherent in any breach of an international
obligation. 96 Reference to the breach of an international
obligation thus seemed to the Commission fully sufficient
to cover that aspect as well, without the addition of
anything further.97 The Commission was thus able to
conclude that the two elements respectively described
as the "subjective" element and the "objective" element
are the only necessary components of any internationally
95
Thus, for example, E. Jimenez de Arechaga, after referring to
damage as a condition for international responsibility, adds that
"in inter-State relations the concept of damage does not, however,
have an essential material or patrimonial character" (op. cit., p. 534).
98
D. Anzilotti, Corso... (op. cit.), p. 425, brings out the fact
that damage is often equated in international law with the breach
of an obligation.
97
To refer to "damage" as a constituent element of the internationally wrongful act separate from the breach of an obligation
could even be dangerous, because it might give the impression that
in the Commission's opinion, where there was breach of an international obligation without "damage", there was no wrongful
act and no responsibility.

wrongful act. Other elements may be present in any
particular case, or even in most cases, but are not
indispensable.
(13) With regard to the wording of the rule, the Commission adopted a formula which, though it may seem
a little schematic, at least establishes clearly the relationship between the questions dealt with in article 3 and
those dealt with in subsequent chapters of the draft.
Sub-paragraph (a)—which states that conduct attributable
to the State under international law is necessary for
there to be an internationally wrongful act—corresponds
to chapter II of the draft (on the "act of the State"),
which establishes what kinds of conduct are attributable
to the State under international law. Sub-paragraph (b)
—which states that such conduct must constitute a
breach of an international obligation—corresponds to
chapter HI (which will deal with the "international
breach of obligation"), which will indicate what conditions must be met for conduct to constitute such a
breach and what different cases of breach of obligation
are covered. As regards the order in which these two
elements appear, it seemed more logical to mention the
subjective element before the objective element, because
it is necessary to determine whether State conduct
exists before it can be determined whether or not it
constitutes a breach of an international obligation. In
the introductory phrase, the words "of a state" after
the words "internationally wrongful act" follow from
what was said in the introduction to this chapter of
the report,98 namely, that the draft is not concerned
with the international responsibility of subjects of
international law other than States.
(14) In sub-paragraph (a), the Commission chose the
term "attribution" to denote the operation of attaching
a given action or omission to a State. This term seemed
preferable to others frequently used in international
practice and judicial decisions, such as "imputation",
although writers continually stress the fact that when
the terms "imputability" or "imputation" are used in
relation to the international responsibility of States,
they do not have the same meanings as, for example,
in internal criminal law, where "imputability" sometimes
indicates an agent's state of mind, ability to understand
and to will as the basis of responsibility, or in criminal
procedure, where "imputation" may mean the charging
of a subject of internal law by a judicial authority. At
all events the term "attribution" is more likely to prevent misinterpretations. In addition—and again in
order to avoid any false analogy between the notion
referred to here and that of a subsequent operation
corresponding in some measure to a charge by a judicial
organ in internal law, the Commission preferred to say
"conduct... is attributable to the State under international law" rather than "conduct... is attributed to
the State under international law".
(15) The Commission considered it more appropriate
to refer in sub-paragraph (b) of the article to "breach
of an international obligation" rather than "breach of
a rule" or of a "norm of international law". "Breach
of an obUgatioa* is not only the expression commonly
wed in judicial decisions and State practice, it is also
the most accurate. A rule is the objective expression
of the law; an obligation is a subjective legal phenom@8

enon and it is by reference to that phenomenon that
the conduct of a subject of international law is judged,
whether it is in compliance with the obligation or whether
it is in breach of it. Furthermore, an obligation the
breach of which is a constituent element of an internationally wrongful act does not necessarily and in all
cases flow from a rule, in the true sense of the term.
It may very well have been created and imposed upon
a subject by a particular legal instrument or by a decision
of a judicial or arbitral tribunal. The term "obligation"
was chosen by the Commission in preference to others
that may be considered synonymous in international
law, such as, for example, "duty" or "engagement",
because it is the term most commonly used in international judicial decisions and practice and in the
literature. Finally, in the French version, the term
"violation" was preferred to other similar terms, such
as "mmquement", "transgression" or "non-execution",
in particular because this term is used in Article 36,
paragraph 2 (c), of the Statute of the International
Court of Justice. For the same reason, the term "breach"
is used in the Esglish version and the term "violacidn"
in the Spanish,
Article 4
Characterization of an a,ct of a State
as internationally
An act of a State may only be
characterized as internationally
wrongful by international law. Such
characterization cannot be affected by
the characterization of the same act as
lawful by internal lav.

(1) This article states in explicit form a principle
which is already implicit in article 3, namely, the principle
that the characterization of a given act as internationally
wrongful is independent of any conclusion as to whether
that act conforms or not to the provisions of the internal
law of the State which committed it. The first sentence
of the article implies, first, that an act of a State cannot
be characterized as internationally wrongful unless it
constitutes a breach of an international obligation,
even if it violates a provision of the State's internal
law. Secondly, it follows from the same sentence that
an act of a State must be characterized as internationally
wrongful as soon as it constitutes a breach of an international obligation, even if the act does not contravene
any of the obligations imposed by the State's internal
law and even in the extreme case in which, under that
law, the State was actually bound to adopt such conduct.
The second sentence brings out very clearly the most
important aspect of the principle stated in the first
sentence, namely, that a State cannot, by pleading
that its conduct conforms to the provisions of its internal
law, escape the characterization of that conduct as
wrongful by international law if it constitutes a breach
of an obligation imposed by international law. Furthermore, the combination of the rale laid down in article 1,
that every internationally wrongful act of a State entails
*/

See para. 37 above.
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the responsibility of that State, with the rule laid down
in article 4 involves the conclusion that the international
responsibility of the State ensuing from a particular
act arises irrespective of whether that act conforms
or not to the provisions of the internal law of the State
concerned.
(2) The first conclusion to be drawn from article 4,
namely, that there is no internationally wrongful act
so long as there is no breach by a State of an international obligation but merely a failure on its part to
fulfil an obligation imposed by its own legal system,
needs no lengthy proof. It is expressly affirmed in international judicial decisions and practice and in the
literature."
(3) The clearest judicial decision on the subject is to
be found in the Advisory Opinion of the Permanent
Court of International Justice of 4 February 1932 in
the case concerning the Treatment of Polish Nationals
and other persons of Polish origin or speech in the Danzig
Territory.XQQ The Court denied the Polish Governments
the right to submit to organs of the League of Nations
questions concerning the application to Polish nationals
of certain provisions of the constitution of the Free
City of Danzig, on the ground that:
. . . according to generally accepted principles, a State cannot rely,
as against another State, on the provisions of the latter's Constitution, but only on international law . . .
The application of the Danzig Constitution may however result
in the violation of an international obligation incumbent on Danzig
towards Poland, whether under treaty stipulations or under general
international law
However, in cases of such a nature, it is not the
Constitution and other laws as such, but the international obligation
that gives rise to the responsibility of the Free City.

(4) In practice, States which considered themselves
wrongfully accused of international responsibility for
what was in fact nothing more than failure to observe
a provision of internal law have successfully resisted
the charge by relying on the above principle. The request
for information submitted to States by the Preparatory
Committee for the 1930 Codification Conference at the
Hague drew a distinction between the international
responsibility of the State flowing from the breach of
an international obligation, and the purely internal
responsibility flowing from the breach of an obligation
established by the constitution or laws of that State.
The Governments which replied to the request for
information were in agreement on that point. 101 At the
Hague Conference, article 1 of the draft Convention

on State responsibility, which was approved unanimously
on first reading, implicitly confirmed the same
conclusion.102
(5) In the Commission's opinion, the essential importance of the principle relating to this aspect of the relationship between international law and internal law comes
out particularly in the converse proposition to that
stated in the above paragraphs: the fact that some
particular conduct conforms to the provisions of internal
law, or even is expressly prescribed by those provisions,
in no way precludes its being characterized as internationally wrongful if it constitutes a breach of an
obligation established by international law. As has been
clearly stated, "the principle that a State cannot plead
the provisions (or deficiencies) of... its constitution as a
ground for the non-observance of its international
obligations... is indeed one of the great principles of
international law, informing the whole system and applying to every branch of it". 103 Judicial decisions, State
practice and the works of writers on international law
leave not the slightest doubt on that subject.
(6) It has been said that the Permanent Court of
International Justice "affirmed this rule and elaborated
it into one of the cornerstones of its jurisprudence". 104
The Court expressly recognized the principle in its
first judgement, that of 17 August 1923, in the case of
the S.S "Wimbledon"105 and subsequently reaffirmed it
on several occasions. Among its most explicit formulations
are the following:
. . . it is a generally accepted principle of international law that in
the relations between Powers who are contracting Parties to a
treaty, the provisions of municipal law cannot prevail over those
of the t r e a t y ; 1 0 6
. . . it is certain that France cannot rely on her own legislation to
limit the scope of her international obl.'^+irns; 1 0 7
. . . a State cannot adduce as against another State its own Constitution with a view t o evading obligations incumbent upon it under
international law o r treaties in force. 1 0 8
102

League of Nations, Acts of the Conference {op. cit.),p. 31.
Sir Gerald Fitzmaurice, "The general principles of international law considered from the standpoint of the rule of law",
Recueildes COUPS . . . 1957-11, vol. 92 (Leyden, Sijthoff, 1958), p. 85.
104
G. Schwarzenberger, International Law, 3rd. ed. (London,
Stevens, 1957), vol. I, p . 69.
108
The Court rejected the argument of the German Government
that the passage of the ship through the Kiel canal would have
constituted a violation of the German neutrality orders, observing
that:
99
" . . . a neutrality order, issued by a n individual State, could not
This principle is also set out very clearly in Part IV of Restateprevail
over the provisions of the Treaty of P e a c e . . . .
ment of the Law by the American Institute (para. 167) (Yearbook...
44
. . . under Article 380 of the Treaty of Versailles, it was her
1971, vol. H (Part One), pp. 193-194, document A/CN.4/217/Add.2).
[Germany's] definite duty to allow it [the passage of the Wimbledon
s@0
P.C.U., Series A/B, No. 44, pp. 24-25. In this connexion,
through the Kiel Canal]. She could not advance her neutrality
sse also the opinion expressed by the Permanent Court in its judgeorders against the obligations which she had accepted under this
ment of 7 September 1927 in the Lotus Case {P.CJJ., Series A,
Article" {P.CJJ., Series A, N o . 1, p p . 29-30).
No. 10, p. 24).
109
Case of the Greco-Bulgarian "Communities", Advisory
1S1
League of Nations, Bases of Discussion (pp. cit.), pp. 16 et seq. Opinion of 31 July 1930 (P.CJJ., Series B, N o . 17, p. 32).
sad Supplement to Volume III, pp. 2 et seq. The principle in question
107
Case of the Free Zones of Upper Savoy and the District ofGex
was clearly set out in the reply of the German Government:
(second
phase), Order of 6 December 1930 {P.CJJ., Series A,
"International responsibility—the sole form of responsibility
under consideration—can only become involved when a rule N o . 24) p . 12, and idem, Judgement of 7 June 1932 {P.CJJ., Series
N o . 46) s p. 167.
of international law has been broken... when a law is infringed A/B,
108
Treatment of Polish Nationals and Other Persons of Polish
to the detriment of a foreigner, there can never be any question
Origin or Speech in the Dmztg Territory, Advisory Opinion of
of a request put forward under international law by a foreign
State." (League of Nations, Bases of Discussion, op. cit., p. 16). 4 February 1932 {P.CJJ., Saiss A/B, No. 44, p. 24).
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-IH-Tht same principle, viewed from a different angle,
is also affirmed in the Advisory Opinions of 21 February
1925 on the Exchange of Greek and Turkish Populations 109 and 3 March 1928 on the Jurisdiction of the
Courts of Danzig.1 1 °
(7) The existence of a principle of international law
that a State cannot escape its international obligations
by pleading its internal law is confirmed by an examination of the decisions of the International Court
of Justice. Even though the decisions of this Court
may not provide affirmations of this principle as
explicit as those to be found in the decisions of the
Permanent Court, it is nevertheless true that the principle
in question was recognized expressly in the Advisory
Opinion concerning Reparation for injuries suffered in
the service of the United Nations m and implicity in
several other judgements. It is interesting to note that
several judges of the Court have seen fit to state explicitly,
in their separate or dissenting opinions from these same
judgements, the principle which the majority of members
of the Court had implied.112
(8) Arbitral awards are no less categorical in this
respect. As early as the period between the First and
Second World Wars, there were many on these lines.
Among the most important were the arbitral award
of 1922 concerning the Norwegian Shipowners' Claims,118
the award rendered by the arbitrator Taft in 1923 in
the Aguilar-Amory and the Royal Bank of Canada Claims
[Tiooco Case] (Great Britain v. Costa Rica), 114 and
the award rendered in 1930 in the Shufeldt Claim by
an Arbitral Tribunal established by the United States
and Guatemala. The last-mentioned award states that:
. . . it is a settled principle of international law that a sovereign
cannot be permitted to set up one of his own municipal laws as

a bar to a claim by a sovereign for a wrong done to the latter's
subject.116

With regard to more recent years, mention must be
made of the decisions of the Italian-United States
Conciliation Commission, established under article 83
of the 1947 Treaty of Peace, 116 and particularly the
decision in the Wollemborg Case, rendered on 24 September 1956. The Commission stated:
. . . one thing is certain: the Italian Government cannot avail itself,
before an international court, of its domestic law to avoid fulfilling
an accepted international obligation. Judicial decisions of the Permanent Court of International Justice are all identical on this point.117

(9) The principle that a State cannot invoke its internal
law to show that it has not violated an international
obligation has been affirmed no less frequently in State
practice than in international judicial decisions. It is
sufficient to recall in this context the positions taken
by States with regard to the disputes discussed in the
League of Nations or submitted to the Permanent
Court or the International Court of Justice, as well as
the work on the codification of international law undertaken under the auspices of the League of Nations
and the United Nations. In the aforementioned disputes,
the plaintiff States firmly supported the principle that
conformity to internal law did not exclude international
responsibility. Moreover, it should be noted that the
defendant States, too, generally agreed with that view.
Examples of this kind are the attitude adopted by Danzig
and Poland in the dispute concerning the Jurisdiction
of the Courts of Danzig118 by Hungary and Romania
in the dispute concerning the Expropriation by the
Romanian Government of the immovable property of
Hungarian optants119 by Switzerland in the dispute
concerning Reparation for damage suffered by Swiss
citizens as a result of events during the war,120 by Switzerland and France in the Case of the Free Zones of Upper
Savoy and the District of Gex,121 by Yugoslavia in the

1M

P.C.U., Series B, No. 10, p. 20.
iii PC.I.J., Series B, No. 15, pp. 26-27: In the same connexion
we may recall the observations by Lord Finlay on the Advisory
Opinion of IS September 1923 on the Question Concerning the
Acquisition of Polish Nationality {P.C.IJ., Series B, No. 7, p. 26).
T h a t observations are particularly interesting because they refer
to a case in which the actual absence of provisions of municipal
law is shown not to be an excuse for the non-fulfilment of international obligations.
111
l.CJ. Reports 1949, p. 180.
112
In this context, reference should be made to the Judgement of
18 December 1951 in the Fisheries Case {l.CJ. Reports 1951, p. 132),
with the individual opinion of Judge Alvarez {ibid., p. 152) and
the dissenting opinion of Judge McNair {ibid., p. 181); the Judgement
of 18 November 1953 in the Nottebohm Case (Preliminary Objections) {l.CJ. Reports 1953, p. 123), with the declaration of Judge
Kteestad {ibid., p. 125); and above all the Judgement of 28 November
19SS in the Case concerning the Application of the Convention of
1902 Governing the Guardianship of Infants {l.CJ. Reports 1958,
p. 67), with the separate opinions of Judge Badawi {ibid., p. 74),
Judge Lauterpacht {ibid., p. 83) and Judge Spender {ibid., especially
pp. 125-126 and 128-129), and the dissenting opinions of Judge
Winkrski {ibid., pp. 137 and 138) and Judge Cordova {ibid., p. 140).
" s Award rendered on 13 October 1922 by the Arbitral Tribunal
established under the agreement of 30 June 1921 between Norway
and the United States of America (United Nations, Reports of
International Arbitral Awards, vol. I {op. cit.), p. 331).
«« Award of IS October 1923, rendered by the Arbitral Tribunal
established under the Convention of 12 January 1922 {ibid., p. 386).
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Award of 24 July 1930 rendered by the Tribunal established
by the Agreement of 2 November 1929 {ibid., vol. II {op. cit.),
p. 1098).
116
United Nations, Treaty Series, vol. 49, p. 126.
11T
United Nations, Reports of International Arbitral Awards,
vol. XIV {op. cit.), p. 289. See also in the same connexion the
decision in the Flegenheimer Case of 20 September 1958, rendered
by the same Commission {ibid., especially p. 360).
118
During the dicussion in the Permanent Court of International
Justice, Mr. Gidel, representing the Danzig Government, stated:
"It is a universally accepted principle that the provisions or
deficiencies of municipal law cannot be invoked by a State to
avoid fulfilling international obligations or to evade the responsibilities flowing from the non-fulfilment of those obligations"
[Translation from French] {P.C.IJ., Series C, No. 14-1, p. 44).
Mr. Limborg, representing the Polish Government, replied :
"My adversary, the eminent Professor, is quite right: generally
speaking, a State can never plead in an international court that
its laws are defective." [Translation from French] {Ibid., p. 59).
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League of Nations, Official Journal, 4th year, No. 7 (July
1923), p. 729; ibid., No. 8 (August 1923), pp. 886-887 and 895; ibid.,
9th year, No. 4 (April 1928), pp. 562-563 and 570.
120
Ibid., 15th year, No. 11 (November 1934), pp. 1438, 1486 and
1494-1495. The other parties to the dispute did not question the
soundness of the position taken by Switzerland in that connexion.
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P.C.U., Seriis C, No. 19, vol. I, pp. 210-211 and 344; ibid.,
vol. Ill, p. 1222; ibid., vol. IV, pp. 1636-1637 and 1912-1913.

Case of Losinger et Cie, S.A.,X%% by Italy and France
in the Phosphates in Morocco case i a 3 and, lastly, by
Liechtenstein in the Nottebohm Case.12*
(10) The same identity of view was apparent in the
work undertaken under the auspices of the League
of Nations on the codification of the topic of State
responsibility, and in the subsequent work undertaken
under the auspices of the United Nations on the codification of the rights and duties of States and the law
of treaties. In point I of the request for information
sent to States by the Preparatory Committee for the
1930 Conference on State Responsibility, a distinction
was drawn between the responsibility incumbent on a
State under international law and the responsibility
which might be incumbent on it under its municipal
law, and it was stated:
In particular, a State cannot escape its responsibility under international law, if such responsibility exists, by appealing to the
provisions of its municipal law.
Ill their replies, States agreed expressly or implicitly
with this principle. 125 During the debate at the Conference, States expressed general approval of the idea
embodied in point I and the only matters for discussion
were, first the advisability of inserting in the convention
a rule expressing that idea and then the choice of the
most appropriate wording. 128 At the close of the debate,
the Third Committee of the Conference adopted on
first reading the following article (article 5):
A State cannot avoid international responsibility by invoking
the state of its municipal law.127

(12) At the first session of the United Nations Conference on the Law of Treaties, held at Vienna in 1968,
the delegation of Pakistan proposed in the Committee
of the Whole that a clause specifying that no party
to a treaty might invoke the provisions of its internal
law to justify the non-observance of a treaty should
be inserted in the draft Convention. That proposal
was adopted on first reading by 55 votes to none, with
30 abstentions, and referred to the Drafting Committee. iaB
On second reading, the Committee of the Whole approved without a formal vote the text submitted by the
Drafting Committee. 130 In 1969, at its second session,
the Conference adopted by 72 votes to 2, with 24 abstentions, the text proposed by the Committee of the
Whole, which became article 27 of the Vienna Convention
on the Law of Treaties, and reads as follows:
A party may not invoke the provisions of its internal law as
justification for its failure to perform a treaty. This rule is without
prejudice to article 46. 1 3 1
(13) The principle thus sanctioned by international
judicial decisions and State practice is, further, expressly
confirmed by writers belonging to different legal systems. 132 It is also included in most of the draft codi-

Nations publication, Sales No. 1949.V.4), pp. 82, 86-87), on the
draft of the International Law Commission (Official Records of the
General Assembly, Sixth Session, Annexes, agenda item 48, documents
A/1338 and Add.l and A/1850) and in the debate in the General
Assembly on the Commission's report (ibid., Fourth Session, Sixth
Committee, 168th-173rd and 175th-183rd meetings, and ibid..
Plenary Meetings, 270th meeting).
128
The States which spoke in favour of the principle in the debate
(11) The International Law Commission of the United included the Byelorussian Soviet Socialist Republic, Chile, France,
Nations, at its first session, in 1949, adopted a draft Israel, Italy, Turkey, the USSR, the United Kingdom and the
declaration on rights and duties of States. Article 13 United States of America. The United States delegation indicated
in its view the principle would be more appropriately placed
of the draft, the contents of which were approved by that
in a convention on State .sponsibility (Official Records of the
all the members of the Commission, reads as follows: United Nations Conference on the Law of Treaties, First Session—
Every State has the duty to carry out in good faith its obligations Summary records of the plenary meetings and of the meetings of
arising from treaties and other sources of international law, and it the Committee of the Whole (United Nations publication, Sales
No. E.68.V.7), pp. 150 et seq., 28th meeting of the Committee of
may not invoke provisions in its constitution or its laws as an the Whole, paras. 49-70 and 29th meeting.
escuse for failure to perform its duty.128
130
The text was approved at the 72nd meeting of the Committee
of the Whole (ibid., pp. 427-428, 72nd meeting of the Committee
122
of the Whole, paras. 29-48).
P.C.I.J., Series C, N o . 78, p . 181.
131
123
Ibid., Second Session, Summary records of the plenary meetings
P.C.U., Series C, N o . 84, p p . 70, 455, 712, 826; and N o . 85,
and of the Committee of the Whole (United Nations publication,
p. 1172.
124
Nottebohm
Case (Liechtenstein v. Guatemala),
I.C.J., Sales N o . E.70.V.6), p p . 53-54, 13th meeting, paras. 30-40. T h e
representative of Venezuela declared that article 27 was simply a
Pleadings, vol. I, pp. 180-182; a n d vol. I I , p p . 27-28.
repetition of article 46, paragraph 1 of which provides that: " A
12 s League of Nations, Bases of Discussion (op. cit.), vol. HI, State may n o t invoke the fact that its consent t o be bound by a
pp. 16 et seq.
treaty has been expressed in violation of a provision of its internal
128 League o f Nations, Acts of the C o n f e r e n c e . . . , vol. IV law regarding competence t o conclude treaties as invalidating its
consent unless that violation was manifest a n d concerned a rule
(op. cit.), pp. 120 et seq.
127
Yearbook...
1956, vol. I I , p . 225, document A/CN.4/96, of its internal law of fundamental importance." T h e representative
of Iran considered that article 27 contradicted article 46.
annex 3.
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129
See, besides the course by Sir Gerald Fitzmaurice cited above
See Official Records of the General Assembly, Fourth Session,
Supplement No. 10 (A/925), pp. 8-9. For the debate in the Commis- (see foot-note 103), C. Eagleton, op. cit., p p . 63 et seq.; A. Verdross,
Valkerrecht, 5th ed. (Vienna, Springer, 1964), p . 114; H . W. Briggs.
sion, see Yearbook . . . 1949, pp. 105-106 (14th meeting, paras. 1-16);
147-148 (20th meeting, paras. 78-80) and 171 (24th meeting, paras. 4- The Law of Nations, 2nd ed. (London, Stevens, 1953), p p . 62-63;
8). The text of the article adopted by the Commission reproduces, E. Vitta, La responsabilitd internazionale dello Statoper atti legislativi
without substantive modifications, article 12 of the draft declaration (Milan, Giuffre, 1953), pp. 29 et seq.; M. Sorensen, "Principes de
on rights and duties of States submitted to the General Assembly droit international public", Recueil des cours ... 1960-111 (Leyden,
by the Government of Panama (A/285) and used by the Commission Sijthoff, 1961), vol. 101, pp. 110-111; I. Brownlie, Principles of
as a basis for discussion. The soundness of the principle set out in Public International Law (Oxford, Clarendon Press, 1966), pp. 32-33;
those articles was stressed by several Governments in their comments L. Cavare, Le droit international public positif, 3rd ed., brought up
on the Panamanian draft (Preparatory study concerning a draft to date by J.-P. Queneudec (Paris, Pedone, 1967), vol. I, pp. 177
Declaration on the Rights and Duties of States (memorandum pre- et seq.; and Institute of the State and of Law of the Academy of
pared by the Secretary-General of the United Nations) (United Sciences of the Soviet Union, op. cit., p. 428.

-Itfieations of State responsibility prepared by individuals
or private institutions.a8i
(14) There is no exception to the principle that it is
only by reference to an international legal obligation
binding a State that an act of that State can be characterized as internationally wrongful. The rule that the
characterization given by international law cannot be
affteeted by the characterization of the same act in
internal law makes no exception for cases where rules
of international law require the State to conform to
the provisions of internal law, for instance by applying
to aliens the same treatment as to nationals. It is true
that in such a case once the State has applied the provisions of internal law, there can be no internationally
wrongful act; but even then, it is not the fact of keeping
conduct in conformity with internal law that precludes
its international wrongfulness, but the fact that conduct
which thus conforms to internal law constitutes, by
the very fact of its conformity, the performance of the
international obligation. Conversely, if a State has, by
its act or omission, contravened provisions of internal
law, there will be an internationally wrongful act inasmuch
as the violation of internal law constitutes at the same
time a breach of the international legal obligation.
(15) As regards the wording of the rule, the Special
Rapporteur had proposed: "The municipal law of a
State cannot be invoked to prevent an act of that State
from being characterized as wrongful in international
law". A formulation of that kind, which is to be found
in much the same terms in most draft codes on State
responsibility, including article 5 of the draft adopted
on first reading at The Hague Conference of 1930 and
article 27 of the Vienna Convention on the Law of
Treaties, has the merit of making the true purpose of
the rule immediately and clearly apparent, namely, that
States cannot use their municipal law as a means of
escaping international responsibility. However, the majority of the Commission took the view that such a
formulation sounded too much like a rule of procedure
and would be inappropriate for a statement of principle
designed to appear in chapter I of the draft. Moreover,
in the opinion of some members, the proposed wording
was open to misunderstanding. They referred to cases
in which the international responsibility of the State
consists essentially in the requirement that its conduct
shall be consistent with that required by municipal
law. It was observed that in such cases it would not
be incorrect to say that "municipal law can be invoked"
to show that there has been no internationally wrongful
act. Other members pointed out that, even in such cases
as those, it was not municipal law as such which was
invoked but the international law which referred to
municipal law. Moreover, the purpose of the article
iai

Cf. article 5 of the draft code prepared by the Japanese branch
of the International Law Association and the Kokusaiho Gakkwai;
article I, second paragraph of the draft prepared by the Institute
of International Law at Lausanne in 1927; article 2 of the draft
prepared by the Harward Law School in 1929 and article 2, paragraph 2 of the draft prepared in 1961; article 7 of the draft prepared
by the Deutsche Gesellschaft fur Volkerrecht in 1930; article 4,
third paragraph of the draft prepared by Strupp in 1927; and article 4
of the draft prepared by Roth in 1932. (See foot-note 14 above.)

was to take account of cases in which there would be
a contradiction between the provisions of municipal
law and the requirements of international law. In any
event the Commission, in its concern to avoid any
possible doubt, preferred to use a formulation which
on the one hand, like those adopted for the three previous articles, avoids all resemblance to a rule of procedure and, on the other, refrains from mentioning the
possibility or impossibility of "invoking municipal
law".
(16) The question was raised in the Commission whether
the article ought to refer just to the case where an
act must be characterized as internationally wrongful
because it is found to be such by international law even
though lawful under internal law9 or whether it ought
also to mention the case where an act is lawful under
international law even though a violation of internal
law. The first sentence of article 4 covers both aspects
of the principle. The second sentence stresses the aspect
which the Commission considers the more important,
namely, the need to prevent the State from attempting
to use its internal law as a device for escaping its international responsibility.
(17) With regard to :erminology, for the French version the Commission preferred the expression "droit
interne" to such other expressions as "legislation interne"
and "loi interne", first because it balances the expression
"droit international" used in the same article, and secondly
because it covers, without any possible doubt, all valid
provisions of the internal legal order, whether written
or unwritten, constitutional or legislative rules, administrative decrees, judicial decisions, etc.134 For the English
version, the term "internal law" was preferred to "municipal law", first because the latter is sometimes used in
a narrower sense, and secondly because the Vienna
Convention on the Law of Treaties speaks of "internal
law".
CHAPTER I I

THE "ACT OF THE STATE" UNDER
INTERNATIONAL LAW

(1) The purpose of article 3 of chapter I of these draft
articles, dealing with general principles, is to formulate
the two essential conditions for the existence of an
internationally wrongful act, the first being the presence
of conduct consisting of an action or omission attributable
to the State under international law, and the second,
the fact that such conduct constitutes a breach of an
international obligation. The possibility of attributing
a given conduct to the State, or, in other words, of
of
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-nconsidering the conduct as "an act of the State1', has
been advanced as the subjective element of the internationally wrongful act. The next step is to determine
when, in what circumstances and in what conditions
such an attribution can be made, in other words, to
determine what "conduct" is regarded by international
law as an "act of the State" for the purpose of establishing
the possible existence of an internationally wrongful
act.
(2) The operation that consists of "attributing", for
this purpose, an act to the State as a subject of international law is clearly one which is based on criteria
determined by international law and not on the mere
recognition of a link of factual causality {causalite
naturelle). Though itself a normative operation, "attribution" does not imply any juridical characterization
of the act to be attributed, and it must be clearly distinguished from the subsequent operation, which consists
of ascertaining whether that act is wrongful. It is solely
concerned with establishing when there is an act of
the State, when it is the State which must be considered
to have acted.
(3) Since the State can act physically only through
actions or omissions by human beings or human collectivities, the problems posed by this fundamental notion
of the "act of the State" which have to be resolved
in the present chapter have a common denominator.
The basic task is to establish when, according to international law, it is the State which must be regarded
as acting: what actions or omissions can in principle
be considered as conduct of the State, and in what
circumstances, such conduct must have been engaged
in, if it is to be actually attributable to the State as a
subject of international law. In that connexion, it must
first of all be pointed out that, in theory, there is nothing
to prevent international law from attaching to the
State the conduct of human beings or collectivities
whose link with the State might even have no relation
to its organization; for example, any actions or omissions
taking place in its territory could be considered acts
of the State. In practice, however, we find that what is,
as a general rule, attributed to the State at the international level are the acts of members of its "organization", in other words, the acts of its "organs" or
"agents". This is the basic principle. The purpose of
the present chapter of the draft will, in fact, be to define
and complete this principle, to determine its scope and
limitations and the derogations to which it is subject.
(4) From this point of view, once the basic rule has
been laid down which attributes to the State the acts
of its organs, the question arises whether the activities
of certain categories of organs should be excluded
from the "acts of the State". Another point to be
considered is whether or not, in addition to the conduct of organs which form part of the State machinery,
it is appropriate to attribute to the State, at the international level, the conduct of organs of public institutions
other than the State itself, or of persons who, though
not "organs" in the proper sense of the term, engage
in what are in fact public activities, or of organs of
another subject of international law placed at the disposal of the State in question. Attention will then be

given to the question whether or not it is appropriate
to regard as "acts of the State" the conduct of organs
or, more generally, of persons whose activities are in
principle attributed to the State, when such conduct
is adopted in circumstances which cast doubt on the
legitimacy of that attribution. This question arises, for
example, where an organ exceeds its competence or
acts contrary to the requirements of internal law concerning its activities. We next have to consider the
treatment to be accorded to the conduct of private
individuals acting solely in that capacity, and the basis
on which the conduct of State organs in connexion
with acts by private individuals may be regarded as a
source of responsibility. Lastly, consideration will be
given to the case of the conduct of organs of other
subjects of international law acting in the territory of
the State and to problems ^elating to the retroactive
attribution to a State of acts of a victorious insurrectionary
movement.
(5) The first point to be stressed in connexion with
the problems to be dealt with in this chapter is the need
to avoid identifying too closely the situations referred
to here with others that are basically different despite
certain common general features. International law
takes the machinery or "organization" of the State
into consideration for purposes which greatly exceed
those of the attribution to the State of an internationally
wrongful act. All activities of the State, including activities which consist of performing "acts" properly so
called, i.e. producing manifestations of will with a
view to attaining legal consequences, raise the problem
of the attribution to the State of certain conduct.
Attaching to the State a manifestation of will which
is valid, for example, in order to establish its participation in a treaty is, however, in no way identifiable
with the operation which consists of attributing to the
State particular conduct for the purpose of imputing
to it an internationally wrongful act entailing international responsibility. It would be wrong to adopt
the same criteria in these two cases and to propose
an identical solution based on a general and common
definition of "act of the State". In the context of the
responsibility of States for internationally wrongful acts,
the "act of the State" has its own specific character
and must be defined according to particular criteria.
The title of this chapter must therefore be understood
in relation to the object and scope of the draft articles
as a whole.
(6) If the substance of the problem is to be understood and appropriate rules formulated, it is also desirable to avoid a double confusion which is at the root
of the difficulties encountered by writers. In the first
place, a clear distinction must be drawn between the
operation of attributing to the State, for any particular
purposes, the conduct adopted in certain circumstances
by its "organs", i.e. by those which belong to its "organization", and the operation which consists of actually
establishing that "organization", i.e. determining what
are the individual and collective "organs" which, taken
as a whole, make up the State machinery. In the second
place, the necessary distinction must be drawn between
the attribution of an act to the State as a subject of

international law and to the State as a subject of internal
law. Failure to take this double distinction sufficiently
into account explains why some of the best-known
trends in legal literature have led to an impasse.136
(7) The "organization" of the State does not and cannot
mean anything but the organization which the State
autonomously gives itself. It follows that the "organs"
of the State can only be those which the State considers
as such within its own legal system and whose action
it regulates for its own purposes. This regulation, which
can be established only by the State, is obviously a
prerequisite for the operation of attributing to the State
the conduct of a member of its "organization". It is
not by attributing to the State a certain action or
omission that one gives the authors of that action or
omission the status of organs of the State. The attribution can be made because they have that status,
because they have the legal capacity to act on behalf
of the State. In other words, the status of organ possessed
by the author of the conduct being examined is the
premise or condition, and not the effect, of treating
that conduct as an "act of the State".

to the State. lgs It does not in any way mean that their
status becomes an "international" status by virtue of
such attribution.
(10) The second conclusion is that international law
remains free when it takes into consideration the situation
existing in the internal legal order. The attribution of
an act to a State in international law is wholly independent
of the attribution of that act in national law.136 The
treatment of certain acts as "act of the State" in international law may be based on criteria which are both
wider and more limited than the corresponding treatment in internal law. In international practice, for
example, the conduct of organs of public institutions
other than the State and the conduct engaged in by
organs of the State in excess of their competence is
treated as an act of the State subject of international
law. But the independence of international law in attributing an act to a State does not in any way mean that
international law intends to introduce into the State
machinery "organs" which the State itself has not
designated as such in its own legal system.

(11) The thiid and last conclusion flows automatically
(8) This statement is even more valid when a certain from the acknowledged freedom international law
conduct is attributed to the State as a subject of inter- possesses with regard to the determination of the connational law and not as a subject of internal law. The ditions in which it considers some particular conduct
formation and regulation of the organization of the as an "act of the State" at the international level. This
State are not governed by the international order. The determination has to be made solely on the basis of
organization of the State is not created but presupposed an examination of what actually happens in the life of
by international law.136 In other words, the fact of international society, independently of the positions
forming part of the organization of the State is regarded adopted at the national level and the theoretical examples
in international law merely as a premise. That does drawn from national experience, on which so many
not in any way mean that in international law it is jurists have focused their attention.
not sometimes necessary to interpret or apply internal
law; it is nevertheless true that international law merely (12) The Commission has thus set itself the task of
presupposes the organization which the State has adopted determining what conduct international law actually
within its internal legal order and regards it simply as attributes to the State, basing itself primarily on the
a condition on which it bases some of its findings.137 findings which result from an examination of State
practice and the decisions of international tribunals. It
(9) Three main conclusions emerge from what has is this method by which the Commission will mainly
been said above. The first concerns the meaning which be guided in drawing up the provisions of chapter II
should be given to the statement that, in international of this draft. The solutions derived from practice and
law, the conduct of the "organs" of the State subject judicial decisions will be supplemented, where necessary,
of that law is attributed to the State in order to impose by elements of progressive development. As indicated
responsibility upon it, if appropriate. This proposition in the introduction to this chapter,140 the Commission
simply means that, in international law, the conduct has only been able to consider and adopt the first two
of those who have the status of "organs" in the internal
legal order, and solely in that order, is in principle
138
From this point of view the situation remains the same in the
considered as an "act of the State" and is attributed exceptional
cases in which international law limits the freedom of the
186

F o r a detailed analysis of these trends, the solutions proposed
and the difficulties they raise, see the preliminary considerations in
chapter II of the Special Rapporteur's third report (Yearbook . . .
1971, vol. n (Part One), p . 233, document A/CN.4/246 and Add.1-3).
£S@
See, for example, M. Marinoni, La responsabilita degli Stati
p®" gli alii dei loro rappresentanti secondo il diritto internazionale
(Rome, Athenaeum, 1913), pp. 117-118; R. Ago, "Le delit international", Recueil des cours ... (loc. cit.), pp. 464-465; G. Sperduti,
Lszioni di diritto internazionale (Milan, Giuffre, 1958), p. 109;
J.-P. Queneudec, op. cit., pp. 29-30.
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One must n o t be misled by the use of the term "referral"
("renvoi") which is sometimes employed to describe this phenom€aon. T h e structures of the State are not "received" into the
international legal system and do not acquire the character of legal
structures in it, even if international law takes them into consideration for its own purposes.

State to establish its organization. In such cases, the limitative
international rule does not itself in any way establish the machinery
of the State or part of that machinery. It merely imposes on the
State an obligation which the State respects in choosing to adopt
one type of organization rather than another. The organs established
in conformity with such an international obligation are not organs of
international law.
138
The distinction between the two attributions and their independence of one another is stressed by many writers. See for example,
J. G. Starke, loc. cit., p. 110; A. Ross, op. cit., p. 251; T. Meron,
"International Responsibility of States for Unauthorized Acts of
their Officials", The British Year Book of International Law, 1957,
vol. 33, (London, 1958), p. 88; P. Reuter, La responsabilite internationale... {op. cit.), p. 87; C. F. Amerasinghe, "Imputability
in the Law of State Responsibility for injuries to Aliens", Revue
igyptienne de droit intermtioml (Cairo), vol. 22,1966, pp. 96 and 104.
" e See para. 35 above.

articles of chapter II, i.e. articles 5 and 6 of the draft,
at the twenty-fifth session. It intends to complete the
adoption of the articles in the chapter after considering
the relevant proposals by the Special Rapporteur in
his third and fourth reports.
Article 5
Attribution to the State of the conduct
of its organs
For the purposes of the present
articles, conduct of any State organ
having that status under the internal
law of that State shall be considered
as an act of the State concerned under
international law, provided that organ
was acting in that capacity in the case
in question.
Commentary*/

(1) Observation of what actually happens in international life makes it possible to say at the outset that
the acts of "organs" of the State, that is, of all the
individual or collective entities which have the status
of organs of the State under its internal law, are, as
a general rule at least, considered as "acts of the State";
that is to say, they are attributed to the State in international law for the purpose of being characterized,
where appropriate, as internationally wrongful acts.
Article 5 propounds the rule which flows from that
statement.
(2) This rule is clearly a fundamental one, a point of
departure; it is not absolute and, above all, not exclusive.
It should not lead automatically to far-fetched conclusions.
There is no a priori implication that all acts of the "organs"
of the State should be automatically considered as
"acts of the State" under international law. More
especially, there is no implication that, when one attributes to a State, as a subject of international law, the
conduct of what are considered its "organs" according
to its internal legal order, one exhausts the list of types
of conduct to which international responsibility may
attach. Taken a stage further, an analysis of the facts
can and indeed does show that certain acts of individual
or collective entities which do not have the status of
"organs" of the State may likewise be attributed to the
State in international law and thus become a source
of responsibility to be borne by that State.
(3) The principle that the State is responsible for
breaches of obligations committed by its own organs
has long been unequivocally recognized in international
judicial decisions. In most cases, the principle has simply
been presupposed and taken for granted. In addition,
however, to the very numerous cases in which the
principle has been reaffirmed implicitly, there are others
in which it has been expressed in clear and explicit
terms. In the Moses case, for example, decided on
14 April 1871 by the Mexico-United States Mixed
Claims Commission set up under the Convention of
4 July 1868, the umpire Lieber made the following
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statement: "An officer or person in authority represents
pro tanto his government, which in an international
sense is the aggregate of all officers and men in
authority".141 An even clearer assertion is to be found
in seven arbitral awards made at Lima on 30 September
1901 in the Affaire des reclamations des sujets italiens
resident au Perou, concerning the damage suffered by
Italian subjects during the Peruvian civil war of 18941895. Each of these awards reiterates that: " . . . a universally recognized principle of international law states
that the State is responsible for the violations of the
law of nations committed by its agents" [translation
from French]. 1 " The principle of attributing to the
State, for the purposes of international responsibility,
the acts of its "organs", "leaders" and "agents" is also
confirmed in several other arbitral awards.143
(4) In State practice, we should note the positions
adopted in connexion with specific disputes, and also
the replies by Governments to points III, IV and V
of the request for information addressed to them by
the Preparatory Committee for the 1930 Conference.144
These replies unanimously convey, explicitly or implicitly,
the juridical conviction that the actions or omissions
of organs of the State which give rise to a failure to
fulfil an international obligation must be attributed to
the State and be characterized as internationally wrongful acts of the State. The Third Committee of the Conference adopted in first reading, by the unanimous
vote of the States represented, an article 1 which provides
that international responsibility shall be incurred by a
State as a consequence of "any failure on the part of
its organs to carry
out the international obligations of
the State.. ,".145
(5) All the draft codes on international responsibility
prepared by public institutions or learned societies
formulate in similar terms the principle that the conduct
of the organs of the State is attached to the State for the
141
J. B. Moore, History and Digest of the International Arbitrations to which the United States has been a Party (Washington,
D.C., U.S. Government Printing Office, 1898), vol. I l l , p. 3129.
142
See United Nations, Reports of International Arbitral Awards,
vol. X V (op. cit.), p. 399 (Chiessa claim); p. 401 |(Sessarego claim);
p. 404 (Sanguinetti claim); p. 407 (Vercelli claim); p. 408 (Queirolo
claim); p. 409 (Roggero claim); p. 411 (Miglia claim).
143
For example, in the award made on 8 May 1902 by the
arbitral tribunal established by the Protocol of 19 December 1901
between the United States of America and El Salvador in connexion
with the claim of the Salvador Commercial Company (ibid., p. 477);
in the undated decision of the Italy-Venezuela Mixed Claims
Commission constituted under the Protocols of 13 February and
7 May 1903 in the Sambiaggio case (ibid., vol. X (United Nations
publication, Sales N o . 60.V.4), p. 512; in the undated award of the
Netherlands-Venezuela Mixed Claims Commission constituted
under the Protocol of 28 February 1903 in the /. N. Henriquez case
(ibid., pp. 714-715); and in the award rendered on 9 May 1934 by
the arbitrator Algot Bagge in the Finnish Shipowners Case (Great
Britain v. Finland) (ibid., vol. I l l (United Nations publication,
Sales N o . 1949.V.2), p. 1501).
144
League of Nations, Bases of Discussion ..., vol. I l l (op. cit.),
pp. 25 et seq., 41 et seq.; 52 et seq.\ Supplement to Volume III
(op. cit.), pp. 2-3, 6 et seq. The three points of the request for
information refer respectively to acts of the legislative organ, acts
relating to the operation of the tribunals and acts of the executive
organ.
" • Yearbook...
I9S6t vol. II, p. 225, document A/CN.4/96,
annex 3.

purpose of detennining international responsibility.146
The draft codes prepared by individual jurists contain
clauses couched in similar terms. 147
(6) Finally, the attribution to the State of the acts of
its organs for the purpose of determining its international responsibility is accepted by writers on international law, who are practically unanimous on this
point, 148 despite the differences of opinion which separate
them on the issue whether all the actions or omissions
of the "organs" of the State, and they alone, may or
may not be attributed to it as "acts of the State".
(7) In this connexion, however, a fundamental distinction must always be borne in mind. The element of
truth which exists in the identification of the organ
with the State should not make us forget that the organs
of the State are ultimately composed of human beings
who are still capable of acting on their own account.
It is therefore necessary to ascertain in each specific
case whether, on that occasion, they have acted as
organs of the State, under cover of that status, or as
private individuals. The practical difficulties which may
sometimes arise in this connexion in no way detract
from the clarity of the distinction from the standpoint
of principles.
(8) This conclusion, together with the corollary which in
principle precludes attribution to the State, as acts which

may give rise to responsibility, of actions or omissions
committed in a purely private capacity by the human
beings who compose its organs, is unanimously recognized
in international practice and in international judicial
decisions. It will therefore suffice to recall here just a
few cases of that recognition. For instance, Governments
took a very clear position on the point at the 1930
Codification Conference. Point V, No. 2 (d), of the request
for information submitted by the Preparatory Committee
of the Conference concerned the question whether the
State becomes responsible for "acts or omissions of
officials unconnected with their official duties". All the
Governments which dealt with that point in their replies
considered that the State was not responsible in such
a case. 148 This criterion was subsequently accepted by
the State representatives at the Conference and was
implicitly incorporated in the text of article 8 of the
draft adopted in first reading by the Third Committee
of the Conference.150
(9) The same idea has been explicity expressed on
more than one occasion in arbitral awards and decisions
of international and national claims commissions. One
of the decisions most frequently quoted is that concerning the Bensleys case, handed down on 20 February
1850 by the Commission established under the Act of
Congress of the United States of America on 3 March
1849. The following reason was given for the rejection
of
the claim for reparation submitted for the detention
14 8
See for example, article 1 of the draft prepared by the Japanese
of a young United States boy in the house of a Mexican
branch of the International Law Association and the Kokusaiho governor: "The detention of the boy appears to have
Gakkwai; article I of the resolution adopted in 1927 by the Institute
of International L a w ; article 7 (a) a n d (b) of the draft prepared in been a wanton trespass committed by the governor,
1929 by the Harward Law School; article 15 of the draft prepared under no colour of official proceedings, and without
m 1961 by the Harward Law School; article 1 of the draft prepared any connexion with his official duties." 1S1 The Frenchin 1930 by the Deutsche Gesellschaft fur Volkerrecht; article V of
the principles of International Law that Govern the Responsibility Mexican Claims Commission established under the
of t h e State in the Opinion of the Latin American Countries, Convention of 25 September 1924, in its decision of
prepared in 1962 by J. Inter-American Juridical Committee; 7 June 1929 concerning the Caire case, stated that the
article II, III and IV of the Principles of International Law that only case in which the State was not responsible was that
Govern the Responsibility of the States in the Opinion of the United
States of America, prepared in 1965 by the Inter-American Juridical "in which the act had no connexion with the official
act of a private
Committee; and para. 169 of the Restatement of the Law of the function and was, in fact, merely the162
American Law Institute. (See foot-note 14 above.)
individual" [translation from French]. In many other
147
See, for example, article 1 of the draft prepared by Strupp cases the criterion to which we are referring is not stated
in 1927 and article 1 of the draft prepared by Roth in 1932. See also so explicitly, but nonetheless appears to have been
N o . I I of the Bases of Discussion prepared in 1965 by M r . Garcia implicity accepted. This is so, for example, in the Putnam
Amador, Special Rapporteur of the International Law Commission,
153
and the Morton case, 154 decided by the United
ms well as chapter II of his preliminary draft of 1957 and article 12 case,
of his revised preliminary draft of 1961. (See foot-note 14 above.) States of America/Mexico General Claims Commission
148
F o r example, E. M . Borchard, The Diplomatic Protection of established by the Convention of 8 September 1923.
Citizens Abroad, or the Law of International Claims (New York, Generally speaking the various draft codes, whether
Banks Law Publishing, 1928), p. 189; K. Strupp, " D a s V51kerrechtliche D e l i k P , {loc. cit.), pp. 35 et seq.; A. Decenciere- public or private in origin, set forth the principle of
Ferrandiere, La responsabiliie des Etats a raison des dommages attribution to the State, as a subject of international law,
subis par des et rangers (Paris, Rousseau, 1925), p p . 64 et seq.; of the acts of its organs, but take care to exclude conduct
C. Eagleton, op. cit., p . 4 4 ; H . Kelsen, "Unrecht u n d Unrechtsfolge adopted in a purely private capacity from that attribution.

in Volkerrecht", Zeitschrift fur Offentliches Recht (Vienna), vol. XII,
fee. X, October, 1932; p . 504 et seq. (in the case of this writer,
however, special aspects of his ideas should be treated with reserve);
J. G . Starke, loc. cit., p . 106; L. Oppenheim, op. cit., p p . 340 et seq.;
B . Cheng, op. cit., p p . 192 et seq.; H . Accioly, "Principes g&ie'raux
de la responsabilite Internationale d'apres la doctrine et la jurisprudence", Recueil des cours.. . 1959-1, vol. 96 (Leyden, Sijthoff,
1960), p. 371; A. Ulloa, Derecho internacional publico, 4th ed.
(Madrid, Ediciones Iberoamericanas, 1957, vol. II, p. 256; I. von
Munch, op. cit., p. 170; C. F. Amerasinghe, " I m p u t a b i l i t y . . . "

{loc. cit.), p. 95; D. Levin, Otvetsvenost gosusarstv... (op. cit.),
pp. 69 et seq.; E. Jimenez de Arechaga, op. cit., p. 544; Institute
of the State and Law of the Academy of Sciences of the Soviet
Union, op. cit., p. 426; V. N. Elynychev, "Probtema vneaeak..."
{loc. cit.), p. 87.

148
League of Nations, Bases of Discussion ..., vol. I l l {pp. cit.),
pp. 82 et seq. a n d Supplement to Volume HI {op. cit.), p p . 3, 17.
180
Yearbook...
1956, vol. II, p . 226, document A/CN.4/96,
annex 3.
161
See J. B. Moore, History and Digest...
(op. cit.), vol. I l l ,
p. 3018. See also the decision in the Case of the Castelains, handed
down by the France-United States Mixed Commission established
under the convention of 15 January 1880 (ibid., p p . 2999-3000).
188
United Nations, Reports of International Arbitral Awards,
vol. V (United Nations publication, Sales N o . 1952.V.3), p . 531.
189
Ibid., vol. IV (op. cit.), p p . 151 et seq.
184
Ibid., p p . 428 et seq.

-21Some of these drafts even make this exclusion the subject
of a separate provision.185 In the case of theoretical
works, almost all writers mention the need for such an
exclusion, and some of them even lay particular stress
on it.158
(10) The questions raised by actions or omissions on
the part of persons acting in a private capacity who at
the same time have the status of "organs" of the State
will be considered in their various aspects in the more
general context of the discussion of the conduct of private
individuals which appears in a later part of this chapter
of the draft articles. At that point, it will be necessary
to see whether or not purely private conduct can, in
certain circumstances, be attributed to the State for the
purpose of the draft articles on the international responsibility of States. At this initial stage, our only concern
need be to ensure that the demarcation line which we
have drawn is indicated with the necessary clarity. It
must be pointed out forthwith, however, that the case
of purely private conduct should not be confused with
the quite different case of an organ functioning as such
but acting ultra vires, or, more generally, in breach of the
rules governing its operation. In this latter case, which
will also be discussed in this chapter, the organ is nevertheless acting in the name of the State. This distinction
has been clearly drawn in international arbitral decisions,
for example, in the award in the Mallen case, rendered
on 27 April 1927 by the United States of America/Mexico
General Claims Commission. In that decision, two
separate events were successively taken into consideration:
firstly, the action of an official acting in a private capacity,
and secondly, another action committed by the same
official acting in his official capacity, although in an
abusive way.157 In other cases, the distinction was less
easy to apply and the tribunals concerned had to make
a close examination of the facts before they could rule
on the nature of the act.1*8 It should be noted, however,
that the principle of the distinction has never been
questioned.
(11) Having regard to the foregoing considerations,
article 5 provides that:
188

This is so ia th® etas of the draft prepared by the Kokusaiho
Gakkwai (article 2, second paragraph) and of the draft prepared by
the Deutsche Gesellschaft fur Volkerrecht (article 1, para. 4, second
sentence. (See foot-note 14).
1 8 9 See for example, C. Eagleton, Responsibility of States . . .
(op. eft.), pp. 58-59; B. Cheng, op. cit.t pp. 197 etseq.; F . V. Garcia
Amador Second report on State responsibility (Yearbook...
1957',
vol II pp. 109-110, document A/CN.4/106); G. Schwarzenberger,
International Law (op. « / . ) , pp. 615 tf seq; D . P. O'ConneU.
International Law (London, Stevens, 1965), vol. II, p. 1045; J.-P. Qu4neudec, La responsabilhe Internationale de VEtat... (op. at.), pp. 82
st seq.
187
United Nations Reports of International Arbitral Awards,
vol. IV (op. cit.), p p . 173 et seq.
188
F o r example, in the Corns case, which was decided o n
5 March 1929 by the United States of America/Mexico General
Claims Commission, a n d in the Gordon case, settled on 8 October
1930 by the same Commission (ibid., pp. 416-417 and pp. 586
et seq) One sphere in which the application of the distinction we
have mentioned has sometimes given rise to difficulties is that of
looting and destruction committed by soldiers who were not acting
under the command of officers. In the case concerning D.Earnshaw
and other (the Zafro Case), settled on 30 November 1925 by a
Great Britain-United States arbitral tribunal (ibid., vol. VI (United
Nations publication, Sales N o . 1955.V.3) p p . 163 et seq£, the action
of the men concerned was regarded as a private act. The decisions
in other cases are less definite. O n this point, see A. V. Freeman,
"Responsibility of States for Unlawful Acts of their Armed Forces ,
Recueil des court..., 1955-11, vol. 88 (Leyden, Sijtoff, 1956), pp. 325
et seq.

For the purposes of the present articles, conduct for any State
organ having that status under the internal law of that State shall
be considered as an act of the State concerned under international
law, provided that organ was acting in that capacity in the case
in question.

By adopting this formula, the Commission has left
the door open for the subsequent establishment of other
rules, resulting from further observations, which will be
the subject of other articles of chapter II of the draft
and will serve to extend or, where appropriate, restrict
the rule stated in article 5. The purpose of the opening
proviso ("For the purposes of the present articles") is to
specify that article 5 concerns the attribution to the
State of the conduct of its organs, not in general but
solely in the context of the responsibility of States for
internationally wrongful acts.
(12) The wording "conduct of any State organ having
that status..." was preferred to other wording, such
as "the conduct of a person or group of persons who . ..
possess the status of organs of the State", in order to
avoid entering into theoretical problems concerning the
definition of the notion of an organ itself. The Commission did not consider it necessary to add the words
"an action or omission" after the word "conduct", since
the latter is already defined as an action or omission in
article 3 (a) of the tfraft. In order to make it clear that
the status of organ must have existed at the time of the
conduct in question, the concluding verb ("was acting")
has been placed in the past tense.
(13) Finally, without prejudice to the different meanings
which the term "organ" may have, particularly in the
internal public law of different legal systems, it was
agreed that the article should employ only the term
"organ" and not the two terms "organ" and "agent".
The term "agent" would seem to denote, especially in
English, a person acting on behalf of the State rather
than a person having the actual status of an organ.
Actions or omissions on the part of persons of this kind
will be dealt with in anoth"r article of this chapter.
Article 6
Irrelevance of the position—of the
organ in the organization of the State
The conduct of an organ of the
State shall be considered as an act
of that State under international law,
whether that organ belongs to the
constituent, legislative, executive,
judicial or other power, whether its
functions are of an international or an
internal character, and whether it
holds a superior or a subordinate
position in the organization of the
State.
Commentary*/

(1) It was pointed out that the rule laid down in article 5
concerning the attribution to the State of the conduct of
its organs was only an initial rule which would have to
be supplemented by other rules. The purpose of the
present article is to make it clear that the position of an
Yearbook
*/
pp. 193-198.
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-22organ of the State In the organization of that State docs
not enter into consideration for the purpose of attributing
the organ's conduct to the State—that is to say, of
considering such conduct as an "act of the State" under
international law. In other words, the purpose of article 6
is to indicate the scope of the expression "any State
organ" as used in article 5.
(2) In the Commission's opinion there are three separate
questions to be considered in relation to the problems
raised by this article. The first is whether only the conduct
of a State organ responsible for "external" relations can
constitute a wrongful act of the State under international
law or whether the conduct of an organ performing
"internal" functions may also enter into consideration
for this purpose. The second is whether it is only the
conduct of a "governmental" or "executive" organ of the
State which can give rise to an internationally wrongful
art, or whether in fact no distinction should be made
in this respect between an act or omission of such an
organ and an act or omission of a constituent, legislative,
judicial or other body, whatever it may be. The third is
whether a distinction should or should not be made for
these purposes between the conduct of a "superior" and
that of a "subordinate" organ.
(3) With regard to the first question, it is an obsolete
theory that only an act or omission of an organ responsible for conducting the external relations of the State
can constitute an internationally wrongful act of the
State. On that theory, the State would be called upon to
answer only "indirectly" for the conduct of organs
performing internal functions, such as administrative
officials or judges, just as it is for the actions of private
individuals; it would be responsible only if one of its
organs responsible for external relations had endorsed
the act or omission of the organ responsible for internal
functions. This t h i i y obviously resulted from confusion
between the consideration of certain conduct as an internationally wrongful act and the attribution to the State
of a manifestation of will capable of constituting a valid
international legal act or establishing participation in
such an act. International judicial decisions and practice
show that there is no justification for the theory. Indeed,
for a long time now writers have mentioned it only in
order to reject it. 159

executive 1@1 and the judiciary. 181 This procedure has
made it possible to go thoroughly into certain questions,
but has also certainly given rise to difficulties which have
not real bearing on the topic considered here, for most
such questions go far beyond the limits of the problems
which arise in the context of chapter II of this draft.
They often amount merely to asking whether the conduct
of a given organ does or does not objectively constitute
a breach of an international obligation, rather than
whether it should or should not be attributed to the State
as a subject of international law. Sometimes they go
beyond the bounds of international wrong and responsibility. Moreover the Commission found that the division
of powers was by no means so clear-cut in practice as it
might seem in theory and, in particular, that it was
understood very differently in the various legal and
political systems.
(5) For nearly a century there has not been a single
international judicial or arbitral decision which has
stated, or even implicitly accepted, the principle of
non-responsibility of the State for the acts of its legislative
or judicial organs. On the contrary, the opposite principle
has been expressly confirmed in a number of decisions
and implicitly recognized in many others. Thus, in the
award of 8 May 1902 in the Salvador Commercial Company
case, the United States of America/El Salvador arbitration tribunal, established under the Protocol of 19 December 1901 endorsed the opinion that:
. . . a State is responsible for the acts of its rulers, whether they
belong to the legislative, executive or judicial department of the
Government, so far as the acts are done in their official capacity.1®8

The Permanent Court of International Justice, in its
Judgement No. 7 of 25 May 1926 in the Case concerning

sabilite internationale des Etats et son application en matiere d'actes
legislatifs (Istanbul, Tsitouris, 1950); E. Vitta, "Responsabilita . . . "
(he. cit.), Similarly some general works contain a separate, detailed
analysis of the acts or omissions of the organs of the different
"powers", and, especially, of legislative organs.
161
Questions relating to the responsibility of the State for the
acts of administrative organs have been examined in detail by
such writers as K. Strupp, "Das volkerrechtliche Delikt" (loc. cit.),
pp. 85 et seq.;K. Furgler, op. cit., pp. 28 et seq.; and I. von Munch,
op. cit., pp. 195 et seq. On the specific question of responsibility
the acts of armed forces, see A. V. Freeman, "Responsibility
(4) The second question may seem at first sight rather for
of States . . . " (loc. cit.), pp. 267 et seq.
more complex. The study of possible cases of inter182
Among writers who have dealt with the international responsinationally wrongful acts on the part of particular organs bility of States for the acts or omissions of their judicial organs,
has often been taken up separately in connexion with mention may be made of O. Hoijer, "Responsabilite internationale
one or other of the main traditional branches of govern- des Etats en matiere d'actes judiciaires", Revue de droit international
(Paris), 4th year, vol. V, 1930, pp. 115 et seq.; C. Th. Eustathiades,
ment: the legislature (or constituent power), 160 the La
responsabilite internationale de VEtat pour les actes des organes
judiciaires et le problime du dini de justice en droit international
158
For example Ch. de Visscher, "La responsibility des Etats", (Paris, Pddone, 1936); G. Pau, "Responsabilita intemazionale dello
Biblioieca Visseriana {op. cit.), p. 94, P. Reuter, "La responsabiliti Stato per atti di giurisdizione", in Istituto di scienze giuridiche
internationale" (be. cit.), pp. 86-87; I. von Munch, op. cit., economiche e politiche della Universita di Cagliari, Studi economicop. 170; J.-P. Queneudec, op. cit., pp. 41 et seq.
giuridici, vol. XXXIII (1949-1950) (Rome, Pinnard, 1950), pp. 197
180
Various writers have devoted monographs or articles to et seq. There is also an abundant legal literature on the specific
international responsibility resulting from the acts of legislative concept of denial of Justice. In this context mention should be
organs. For example O. Hoijer, "La responsabilita internationale made in particular of O. Rabasa, Responsabilidad internacional
d o Etats en matiere d'actes legislatifs", Revue de droit international del Estado con referenda especial a la responsabilidad por denegacidn
(Paris), 3rd year, vol. IV, 1929, pp. 577 et seq.; M. Sibert, "Contri- de justicia (Mexico, Imprenta de la Secretaria de Relaciones Extebution a Fetude des reparations pour les dommages causes aux riores, 1933), and A. V. Freeman, International Responsibility of
Strangers en consequence d'une legislation contraire au droit des States for Denial of Justice (op. cit.).
118
gens", Revue generate de droit international public (Paris), 3rd
United Nations, Reports of International Arbitral Awards,
series, vol. XV, vol. I, 1941-1945, pp. 5 et seq.; A. S. Bilge, La respon- vol. XV (op. cit.), p. 477.

-23certain German interests in Polish Upper Silesia (Merits),
affirmed the principle that:
From the standpoint of international law and of the Court which
is its organ, municipal laws . . . express the will and constitute the
activities of States, in the same manner as do legal decisions or
administrative measures.164
More recently, the Franco-Italian Conciliation Commission, set up under article 83 of the Treaty of Peace of
10 February 1947, expressed the following opinion in its
decision of 7 December 1955 in the dispute concerning the
interpretation of article 79 of the Treaty of Peace:
Although in some arbitral awards of the XlXth century the opinion
is expressed that the independence of the courts, in accordance
with the principle of the separation of powers generally recognized . . . , excludes the international responsibility of the State
for acts of the judiciary contrary to law, this theory now seems to
be universally and rightly rejected
by writers and by international judicial decisions.186
The possibility of attributing to the State acts committed by its legislative 1 6 6 or judicial 1 6 7 organs has
been accepted in a great many international awards.
(6) With regard to State practice, the Commission
found no evidence that the thesis of the impossibility
of invoking international responsibility for acts of
legislative or judicial organs had ever been advanced,
at least not for the last few decades. On the other hand
it noted that the possibility of invoking international
responsibility for such acts had been directly or indirectly
recognized on many occasions. 168 Countries which have

been parties to disputes, either as claimants or as respondents, have always explicitly or implicitly acknowledged
the possibility of attributing to the State an internationally
wrongful act due to the conduct of a legislative or judicial
organ, just as much as one due to the conduct of an
executive or administrative organ. 189 The most conclusive
evidence of the opinion of States on this point is to be
found in the opinions they expressed on the occasion of
the 1930 Codification Conference. The request for
information submitted to Governments by the Preparatory
Committee contained questions concerning "Acts of the
legislative organ" (point III), "Acts relating to the
operation of the tribunals" (point IV) and "Acts of the
executive organ" (point V). Governments replied in the
affirmative to each of the questions asked on the above
three points. 170 Equally concordant opinions were
expressed later by the representatives who took part io
the discussions in the Third Committee of the 1930
Conference.171 Three of the ten articles adopted on
first reading by the Committee at the end of the discussions established the responsibility of the State ensuing
from an act or omission of its legislative (article 6),
executive (article 7^ or judicial (article 9) organs incompatible with its international obligations. 172
(7) With regard to the doctrine, apart from differences
of approach to the question which sometimes lead to
complications, the writers agree that the conduct of any
State organ, whatever branch of the State "power" it may
belong to, can be considered as an "act of the State"
for the purposes of characterization as an internationally
wrongful act. 173 Codification drafts, both official and
private, follow the same basic principles. They differ
only in the wording of the formulations proposed.

194
P.C.I J., Series A, No. 7, p. 19. See also the award of 23 July
1927 made in the Chattin case by the United States/Mexico General
Claims Commission set up under the Convention of 8 September
1923 (United Nations, Reports of International Arbitral Awards,
(A. D. McNair, The Law of Treaties (Oxford, Clarendon Press,
vol. IV (op. cit.), p. 286).
1961), p. 548) and in a note ' v the Legal Department of the Quai
185
United Nations, Reports of International Arbitral Awards, d'Orsay
dated 23 January 1937 (A.-Ch. Kiss, Repertoire de la
vol. XIII (United Nations publication, Sales No. 64.V.3), p. 438. pratique francaise
en matiere de droit international public (Paris,
las gg^ for example, the judgements and advisory opinions C.N.R.S., 1965), vol. I l l , p. 526). With regard to the acts of judicial
rendered by the Permanent Court of International Justice in the cases organs, reference may be made to the report sent on 26 February
concerning settlers of German origin in the territory ceded by Germany 1887 by Secretary of State Bayard to the President of the United
to Poland(P.C.I.J., Series B, No. 6,1923, particularly pp. 35 etseq.); States of America (J. B . Moore, A Digest of International Law,
the Treatment of Polish nationals in the Danzig Territory (idem, vol. VI (Washington, U . S . Government Printing Office, 1906),
Series A/B, No. 44* 1932, particularly pp. 24-25, and Phosphates p. 667).
in Morocco (idem, Series A/B, No. 74, 1938, particularly pp. 25-26);
189
See for example Ch. de Visscher's case for Poland when an
and those rendered by the International Court of Justice in the
advisory
opinion was requested from the Permanent Court of
Case concerning the rights of nationals of the United States of America
in Morocco (I.C.J. Reports 1952, pp. 176 et seq.), the Case of the International Justice concerning The treatment of Polish nationals and
monetary gold removed from Rome in 1943 (ibid., 1954, pp. 19 et seq., other persons of Polish origin or speech in the Danzig territory
Series C, N o . 56, p . 246).
and particularly p. 32), and the Case concerning the application of (P.C.I.J.,
170
League of Nations, Bases of Discussion, vol. I l l (op. cit.),
the Convention of 1902 on the Guardianship of Infants (ibid., 1958,
pp. 25 et seq., 41 et seq. and 52 et seq.; and Supplement to Volume HI
pp. 55 et seq.),
187
See for example the judgements and advisory opinions of (op.171cit.), p p . 2-3 a n d 6 et seq.
See League of Nations, Acts of the Conference...,
vol. IV
the Permanent Court of International Justice in the Lotus case
(P.C.I.J., Series A, No. 10, 1927, p. 24), the case concerning The (op. cit.), p p . 32 et seq., 59 et seq., 103 et seq. and 152 et seq.
172
jurisdiction of the Courts of Danzig (idem, Series B, No. 15, 1928,
See Yearbook...
1956, vol. H, p p . 225 and 226, document
p. 24) and the Phosphates in Morocco case (idem., Series A/B, A/CN.4/96, annex 3.
173
No. 74, 1938, particularly p. 28); and the judgement of the InterI n addition t o the writers mentioned above in foot-notes 160,
national Court of Justice in the Ambatielos case (I.C.J. Reports 1953, 161 and 162, this view has been expressed by, for example,
pp. 10 et seq., and particularly pp. 21 et seq.). Mention may also be C. Eagleton, The Responsibility of States...
(op. cit.), p p . 59 et
made of the decisions by the Arbitrator between Great Britain and seq.; H . Accioly, Principes generaux de la responsabilite interaaSpain (1925) in the Case of British property in Spanish Morocco t i o n a l e . . . (loc. cit.), pp. 371 et seq.', Colombo, "Responsabilidad
(United Nations, Reports of Internationql Arbitral Awards, vol. II del Estado p o r los actos de los poderes legislative, ejecutivo y
(op. cit.), pp. 615 et seq., and particularly p. 646).
judicial", Revista de ciencias juridicas y sociales (Santa F e , 1954),
198
For example, with regard to the acts of legislative organs, pp. 5 et seq.; C. F . Amerasinghe, " I m p u t a b i l i t y . . . " (loc. cit.),
Responsibility
reference may be made to the opinions expressed respectively in a pp. 63 et seq.; E. Jimenez de Arechaga, International
note dated 28 February 1913 from the British Ambassador at (op. cit.), p p . 544 et seq.; and Institute of the State a n d Law of
Washington addressed to the United States Secretary of State the Academy of Sciences of the Soviet Union, op. cit., pp. 427-428.

-Z4-(8) In the Commission's view, therefore* there is no
need to appeal to ideas of progressive development of
international law in order to reach the conclusion that
acts or omissions of any State organ—whether of the
constituent or legislative power, the executive or the
judiciary—can be attributed to the State as internationally wrongful acts. No one now supports the old
theories that legislative organs were an exception because
of the "sovereignty" of Parliament, or judicial organs
because of the principles of the independence of the
judiciary or the authority of res judicata. Cases in which
States resorted to arguments based on principles of that
kind, and found arbitral tribunals willing to accept them,
belong to the distant past. 174 Today the opinion that the
respective positions of the different branches of government are important only in constitutional law and of no
eoasequence whatsoever in international law, which
regards the State as a single entity, is firmly rooted in
international judicial decisions, the practice of States
and the literature of international law.
(9) It remains to consider the last of the three questions
mentioned at the beginning of the commentary to the
present article, whether a further distinction, based on the
superior or subordinate rank of the organ in the State
hierarchy, should be made between State organs in
order to determine those organs, an act or omission of
which may be attibuted to the State as an internationally
wrongful act of the State. The view that the acts or
omissions of "subordinate" ("subsidiary" or "minor")
organs can be attributed to the State as a possible source
of international responsibility, just as well as the acts
or omissions of higher organs, is now generally accepted.
But this has not always been so.
(10) One school of thought, 175 which in its day found
favour with certain legal writers in the United States
and has continued to attract some support, 176 holds
that in international law only the conduct of "superior"
organs is attributable to the State. It maintains that the
State cannot be held responsible for an act by a "subordinate" organ except in cases where it appears that
the conduct of that organ has been explicitly or implicitly
endorsed by superior organs; in fact, that the State is
responsible only for the acts of its superior organs. 177
(11) This thesis, however, encountered some reservations and even firm opposition in the legal literature of
m
The theory of the independence of the judiciary was advanced
by Portugal to avoid recognizing its international responsibility
in the Croft (1856) and Yaffle, Shortridge and Co. (1861) cases
(see A. de Lapradelle and N. Politis, Recueil des arbitrages intermtimaux (Paris, Pedone, 1923), vol. II, pp. 22 et seq., 101 et seq.,
and 103).
m
The principal spokesman for this school of thought was
E. M. Borchard, Diplomatic Protection . .. {op. cit.), pp. 189 et seq.
1Si
See in particular C. Fenwick, International Law, 3rd ed.
(New York, Appleton-Century-Crofts, 1948), pp. 280 et seq. See
also G. Von Glahn, Law among Nations: An Introduction to Public
Imiemational Law, 2nd ed. (London, MacMillan, 1970), p. 227.
a??
This opinion is reflected in article 7 (b) of the draft convention
prepared by the Harward Law School under Borchard's personal
supervision in 1929 for the Hague Codification Conference (see
Harward Law School, Research in International Law (Cambridge,
Mass., 1929), pp. 157 et seq. and 165 et seq.).

the time. 178 In particular, it seems to have escaped the
notice of its advocates that the point relied on in specific
cases to prove that the conduct of a particular organ
could not be attributed to the State was not the "subordinate" or "subsidiary" character of the organ but the
fact that the organ had acted with a complete disregard
for the law and the limits of its own even apparent
authority. 179 The thesis seems to have originated from a
confusion with the requirement of exhaustion of local
remedies and its effect on responsibility. The essence of
the "local redress rule" is that a breach of an international obligation cannot, at least as a general rule,
be deemed to have finally taken place so long as a single
one of the organs capable of fulfilling the obligations has
not yet taken any steps in the matter. Now it is obvious
that such a situation will occur more frequently when the
organ which acted first is of inferior rank. Nevertheless,
the legal position does not change because of a mere
increase in probability. Whether it is an act or an omission
of a higher organ, if remedies are available against its
injurious conduct, the responsibility of the State will not
normally be involved until those remedies have been
exhausted. 180
(12) The Commission recognized, however, that on this
question diplomatic practice and arbitral awards between
1850 and 1914 were far from clear and unanimous.
Some support for the view that the conduct of minor
State organs cannot be attributed to the State derives
from the fact that the legal system in the United States
of America, unlike—for—the example systems of continental Europe, often provides in the case of injurious
acts by government officials, especially minor officials,
for the possibility of personal recourse against the individual/organ, but not against the government as such.
Hence diplomatic notes from the United States Government, 181 or arbitral award"; in disputes to which it was
178

For the clearest and best-documented opposition, see
C. Eagleton, Responsibility of States... (op. cit.), pp. 45 et seq.
See also K. Strupp, Das volkerrechtliche Delikt (op. cit.), pp. 37-38
(note 5); C. C. Hyde, International Law chiefly as Interpreted and
Applied in the United States, 2nd ed. rev. (Boston, Little, Brown,
1951), vol. 2, pp. 935-936; F. S. Dunn, The Protection of Nationals:
a Study in the Application of International Law (London, Oxford
University Press. 1932), pp. 125 et seq.
178
For example, in a letter dated 14 August 1900 from Mr. Adee,
the United States Secretary of State, addressed to Baron de Fava,
the Italian Ambassador at Washington (J. B. Moore, A Digest...
(op. cit.), p. 743), it is stated that the misconduct of petty officials
and agents had been committed outside the range not only of
their real but even of their apparent authority.
180
It should also be noted that the idea of excluding the conduct
of minor organs from "act of State" certainly stems from a basic
misunderstanding due to the practice of stating the problem,
not—as would be correct—in terms of attribution of such acts or
omissions to the State, but directly in terms of responsibility.
The conduct of any organ is attributable to the State as a subject
of international law, even in the case where such conduct is not
sufficient in itself to generate international responsibility but must
be accompanied by the conduct of other organs before their combined
conduct can be regarded as an internationally wrongful act and give
rise to responsibility.
181
See, for example, the position taken by Gushing, AttorneyGeneral of the United States, on a claim made against the United
States Government for the loss of a vessel through the negligence
of a pilot at San Francisco (J. B. Moore, A Digest... (op. cit.),
pp. 740-741).

a party,183 have sometimes pointed out that such personal
recourse was available to the plaintiff, and that he should
not apply to the State. An attitude of this kind could be
interpreted as indicating a failure to exhaust local remedies, but it could also be interpreted as expressing
the opinion that the acts of inferior organs could not be
regarded as acts capable of being attributed to the State.
That helps to explain the differences of opinion sometimes noted in this connexion in the diplomatic correspondence exchanged before the First World War
between the United States Government and Governments
of European countries.183

such as the Mexico/United States of America General
Claims Commission established under the Convention
of 8 September 1923,18e and the United States of
America/Panama General Claims Commission established under the agreement of 28 July 1926.187 After
the Second World War the Italian/United States of
America, Franco-Italian and Anglo-Italian Conciliation
Commissions established under article 83 of the Treaty
of Peace of 10 February 1947 often had to consider the
conduct of minor organs of the State, such as administrators of enemy property, mayors and police officials,
and always agreed to treat the acts of such persons as
acts attributable to the State.188 As regards the most
(13) Despite these uncertainties and the reasons for recent legal literature it can be said that, with one or
them, there can be no doubt that pre-First World War two exceptions, international lawyers trained in the most
arbitral awards and diplomatic practice provide many widely different systems of law all support the view
examples of recognition of the principle of the attribu- that the conduct of even minor organs can be regarded
tability to the State as a subject of international law of as an act of the State.188 It should also be noted that
the acts and omissions of subordinate organs, and that none of the codification drafts, official or private—with
applies also to decisions in disputes involving countries the exception of the 1929 Harvard Draft already menof the American continent.184 At all events, the uncer- tioned—makes any distinction between higher and subtainty which may have existed earlier seems to have ordinate organs. The same applies to the new 1961
disappeared between the end of the First World War and Harvard Draft and to the Restatement of the Law by
1930. The prevailing view among Governments was the American Law Institute.
clearly expressed first during the preparatory work, and
then during the actual proceedings, of the 1930 Codi- (15) The Commission can therefore conclude, with
fication Conference. In the light of the replies received regard to the third question, that there is no place today
from Governments, the Preparatory Committee, in the for the idea, which once found favour, of making a
bases of discussion which it prepared for the Conference, distinction between organs of the State according to
did not allow for any difference of treatment between their rank. There is no reason to consider only the
higher organs and subordinate organs. At the Conference conduct of higher officials as conduct of the State for
itself, the question of organs of lower rank was considered purposes of international responsibility. Such a restriction,
only sporadically during the discussion,185 and no trace as we have seen, is almost unanimously rejected. Even
if that were not so, such a view would have to be opposed
of it remained in the conclusions.
from the standpoint of the progressive development of
(14) International judicial practice over the last few international law. To accept such a distinction would be
decades does not seem to furnish any examples of dissent- to introduce a serious element of uncertainty into intering opinions. The attribution to the State of the conduct national relations.
of its subordinate organs was clearly affirmed after the (16) In conclusion, the Commission unanimously reFirst World War by a series of claims commissions, cognized that, for the purposes of the present draft,
there was no justification for any distinction between
182
See for example the position taken by the United States different categories of State organs. The unity of the
member of the United States/Mexico Mixed Commission established State requires that the acts or omissions of all its organs,
under the Convention of 4 July 1968 in the Leichardt case (J. B. individual or collective, should be regarded as acts or
Moore, History and Digest... (op. cit.), vol. Ill, p. 3134).
omissions of the State at the international level, i.e. as
183
The position of the Governments of European countries "acts of the State" capable of entailing its international
amounted to regarding the acts and omissions of the State's
subordinate organs as emanating from the State for the purposes
of generating its international responsibility. A n expression of
this view can be found, for example, in the instructions sent on
8 March 1882 by Mancini, then Italian Minister for Foreign Affairs,
to the Italian Minister to Peru (Societa Italiana per l'Organizzazione
Intsraazionale—Consiglio Nazionale delle Ricerche, La prassi
italiana di diritto internazionale (Dobbs Ferry, N.Y., Oceana, 1970),
1st series (1861-1887), vol. II, p. 862).
184
See for example the decision rendered by the NetherlandsVenezuela Mixed Commission established under the Protocol
of 28 February 1903 in the Maal case (United Nations, Reports of
International Arbitral Awards, vol. X (op. cit.), p. 132). See also the
Moses case referred to in paragraph (3) of the commentary to
article 5.
186
The Mexican delegate proposed an amendment to basis of
discussion No. 12 (which later became article 8) to provide that
in the case of acts or omissions by subordinate officials, the State
would not incur any international responsibility if it disavowed
the act and punished the guilty official. N o State supported the
Mexican delegate's amendment and he withdrew it (League of
Nations, Acts of the Conference...
(op. cit.), pp. 82 et seq.).

188
See in particular the awards rendered by the Commission in
the Roper case (United Nations, Reports of International Arbitral
Awards, vol. IV (op. cit.), p. 143 et seq.), the Massey case (ibid.,
p. 155 et seq.) and the Way case (ibid., p. 400).
187
Baldwin case (ibid., vol. VI (United Nations publication,
Sales N o . 1955.V.3), p. 328 et seq.).
188
See for example, inter alia, the Currie case (1954), (ibid.,
vol. XIV (op. cit.), p. 24), the Differend concernant Vinterpretation
de rarticle 79 du Traite de Paix avec Vltalie (1955) {Ibid., vol. X m
(op. cit.), pp. 431-432) and the Differend Dame Mosse (1953) (ibid.,
pp. 492 et seq.).
189
See for example A. V. Freeman, "Responsibility of States..."
(loc. cit.), pp. 284 et seq.; B. Cheng, op. cit., pp. 195-196; P. Router,
"La responsabilit6 intemationale" (op cit.), p. 92; T. Meron,
"Responsability..." (loc. cit.), pp. 97-98; H. Accioly "Principes
ggneraux de la responsabilite"..." (loc. cit.), pp. 392-393; I. von
Munch, op. cit., pp. 202-203; J.-P. Queneudec, op. cit., pp. 55 et
seq.; C. F. Amerasinghe, "Imputability..." (loc. cit.), p. 106;
and Institute of the State and Law of the Academy of Sciences
of the Soviet Union, op. cit., p. 427.

responsibility. It would, moreover, be absurd to suppose
that there was a category of organs specially designated
for the commission of internationally wrongful acts.
Any organ of the State, if it is materially able to engage
in conduct that conflicts with an international obligation
of the State, may be the source of an internationally
wrongful act of the State. Of course there are organs
widen, by the nature of their duties, will in practice have
more opportunities than others in this respect, but the
diversity of international obligations does not permit
any a priori distinction between organs which can
commit internationally wrongful acts and those which
cannot.
(17) It might have been thought that the rule laid
down in article 5 already made it sufficiently clear that
the position of an organ in the organization of the State
is irrelevant for the purpose of attributing conduct of
the organ to the State. The Commission, however, feels
it necessary to include an express provision on that point
in the draft It must be sure that certain views held
in the past and mentioned in this commentary will not
fee put forward again in the future, whether supported
by the same old arguments or by new ones. Article 6
provides a safeguard against such an eventuality and
at the same time reflects purely and simply the present
state of international law in the matter. With regard to
the formulation of the rule to be laid down, the Commission considered that the substance of the rule would
be most clearly expressed by a single consolidated
formula. The text it adopted for article 6 is therefore
based on this criterion. The Commission wishes to
emphasize that the enumeration of the "powers" in the
text of the article is not exhaustive; indeed, this should
be clear from the words "or other" after the words
"constituent, legislative, executive, judicial".

Article 7
Attribution to the State of the conduct
of other entities empowered to exercise
elements of the government authority
1.
The conduct of an organ of a
territorial governmental entity within
a State shall also be considered as an
act of that State under international
law, provided that organ was acting in
that capacity in the case in question.

2.
The conduct of an organ of an
entity which is not part of the formal
structure of the State or of a
territorial governmental entity, but
which is empowered by the internal law
of that State to exercise elements of
the governmental authority, shall also
be considered as an act of the State
under international law, provided that
organ was acting in that capacity in
the case in question.
Commentary*/

(1) In artiste 5 of the p n m t dnffc articles, the Commission Idid down the basic principle for determining
what are "acts of the State" under international law:
the irst kind of conduct to be attributed to the State
as a possible source of international responsibility is the
conduct of those who, under the interns! law of the State
in question, are its own "organs". In stating this principle, however, the Commission in no way wished to
affirm that the conduct of such "organs" would be the
only conduct that could be attributed to the State with a
view to establishing the international responsibility, if
any, of the State. The purpose of article 5 is merely_to
indicate the most Important category of conduct which
can be attributed to the State. Article 7 supplements
article 5 by indicating that under international law the
actions and omissions attributed to the State also include
those of organs of entities which, white having under
internal law a legal personality separate from that of the
State itself, are nevertheless entities empowered by this
same law to exercise some elements of the governmental
authority. By analogy with what was pointed out in
relation to the conduct of State organs, only the private
conduct of the individuals composing the organs of the
entities in question is excluded in principle from attribution to the State.
(2) The principle of attribution to the State of the
conduct referred to is the corollary of the unity of the
State from the international point of view. The action of
the State as a subject of international law is, indeed,
performed irst and foremost through the action of
organs belonging to the machinery of the State proper;
but to this action must be added that of organs of the
machinery of all the other entities which have been
empowered by internal law to exercise elements of the
governmental authority. This is true both when the basis
of their separate existence is the local or territorial
setting which they act (as in the ease of municipalities,
provinces, regions, cantons, component States of a
federal State and so on) and when this basis is, instead,
the special nature of the functions performed (as may be
the case of a bank of issue, a transport company entitled
to exercise police powers, and so forth). In other words,
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-21the principle stated in article 6 of the draft—namely, the
irrelevance of the position of a State organ in the organization of the State for the purpose of attributing to
the State, as a possible source of international responsibility, the actions or omissions of that organ—is
not the only corollary of the fundamental idea of the
unity of the State from the international point of view.
The same principle should also lead us to disregard, for
that purpose, the distinction between the various entities
which, under internal law, perform specific services for
the community and, in so doing, exercise functions which
constitute elements of the governmental authority.
(3) Some members of the Commission, although fully
in agreement on the fundamental idea mentioned above
and on the consequences which quite naturally flow from
it in the matter of determining what are "acts of the
State" under international law, expressed doubts about
the need to include in the draft articles a rule expressly
stating the principle that conduct regarded as an act of
the State includes that of organs of entities which,
although legally separate from the State under internal
law, are nevertheless empowered by that law to exercise
elements of the governmental authority. The real point of
those doubts was whether the entities in question and in
particular territorial governmental entities, should in
fact be regarded as entities separate from the State under
its internal law. It is obvious that where such entities
formed an integral part of the machinery of the State
itself, the conduct of their organs would automatically be
subject to the rule laid down in article 5, concerning the
attribution to the State of the acts of its own organs. In
reply to these doubts, however, it was pointed out that
while there may be State legal systems under which
territorial governmental entities are integrated into the
structure of the State, so that the organs of these entities
are regarded as organs of the State itself under its internal law, that is not the case under the majority of State
legal systems. As a general rule such entities are endowed
under internal law with a legal personality separate from
that of the State, and consequently their organs are not
regarded as organs of the State itself. The Commission
therefore considered that the deletion of article 7, or even
the deletion of paragraph 1 of the article, would leave a
dangerous loophole in the codification of the topic—a
loophole through which a State might evade international
responsibility for the actions or omissions of organs of
the entities in question.
(4) The principle that the State is responsible for acts
and omissions of organs of territorial governmental
entities, such as municipalities, provinces and regions,
has long been unequivocally recognized in international
judicial decisions and the practice of States.662 With
regard to judicial decisions, a recent reaflSrmation of the
principle will be found in the award made on 15 September 1951 by the Franco-Italian Conciliation Com9«3 p o r example, an affirmation of the responsibility of the State
for the acts or omissions of the organs of a municipality will be
found in the opinion expressed by Umpire F. Plumley in connexion
with the award made on 14 August 1905 by the French-Venezuelan
Mixed Claims Commission established by the protocol of 19 February 1902 in the Piere Dominique and Co. Case (United Nations,
Reports of International Arbitral Awards, vol. X (United Nations
publication, Sales No. 60.V.4), p. 156).

mission established under article 83 of the Treaty of
Peace of 10 February 1947, in the case concerning the
Heirs of the Due de Guise. The Commission expressed
the following opinion:
For the purposes of reaching a decision in the present case it
matters little that the decree of 29 August 1947 was not enacted by
the Italian State but by the region of Sicily. For the Italian State is
responsible for implementing the Peace Treaty, even for Sicily,
notwithstanding the autonomy granted to Sicily in internal relations
under the public law of the Italian Republic. 518

With regard to the practice of States, the most conclusive
expression of the conviction held by States in this matter
is found in the opinions given during the preparatory
work for the Conference for the Codification of International Law held at The Hague in 1930. Point VI of
the request for information addressed to Governments
by the Preparatory Committee of the Conference expressly asked the question whether the State became
responsible as a result of "acts or omissions of bodies
exercising public functions of a legislative or executive
character (communes, provinces, etc.)". All Governments answered in the affirmative.664 This principle was
also acknowledged in the codification drafts on State
responsibility from official and private sources,665 and is
accepted without discussion by all modern writers who
have dealt with the question.566
• " Ibid., vol. XIII (United Nations publication, Sales No. 64.V.3),
p. 161 [translation by the United Nations Secretariat].
884
League of Nations, Conference for the Codification of International Law, Bases of Discussion for the Conference drawn up by
the Preparatory Committee, vol. Ill: Responsibility of States for
Damage caused in their Territory to the Person or Property of
Foreigners (document C.75.M.69.1929.V.) pp. 90 et seq.\ and
Supplement to Volume III (document C.75 (a) M.69 (a) 1929.V),
pp. 3 and 18.
" B The principle referred to is expressly stated in Basis of Discussion No. 16 prepared by the Preparatory Committee for the
Hague Codification Conference {Yearbook . . . 1956, vol. II, p. 223,
document A/CN.4/96, annex 2); in article II of the resolution
adopted by the Institute of International Law in 1927 (ibid., p. 228,
annex 8; in article III of the draft convention prepared by the Harvard
Law School in 1929 (ibid., p. 229, annex 9) and in article 17, para. 1
(d) of the draft prepared by the same School in 1961 (Yearbook . . .
1969, vol. II, p. 146, document A/CN.4/217 and Add. 1, annex VII);
in article 14, para. 1 of the revised preliminary draft prepared by
Mr. F. V. Garcia Amador in 1961 (Yearbook ... 1961, vol. II, p. 48,
document A/CN.4/134, addendum); in article VII of the "Principles
of international law that govern the responsibility of the State in the
opinion of the United States of America", prepared by the InterAmerican Juridical Committee in 1965 (Yearbook . . . 1969, vol. II,
p. 154, document A/CN.4/217 and Add.l, annex XV); and in
section 170 of the Restatement of the law by the American Law
Institute of 1965 (Yearbook...
1971, vol. II (Part One), p. 194,
document A/CN.4/217/Add.2).
" • See, for example, C. Fenwick, International Law, 3rd ed., rev.
and augm. (New York, Appleton-Century-Crofts, 1948), pp. 297298; G. Schwarzenberger, International Law, 3rd ed. (London,
Stevens, 1957), vol. I, pp. 625 et seq.; H. Accioly, "Principes genfraux
de la responsabilite Internationale d'apres la doctrine et la jurisprudence", Recueil des cours de VAcadimie de droit international
de la Haye, 1959-1 (Leyden, Sijthoff, 196O\ vol. 96, pp. 338 et seq.;
I. von Munch, Das volkerrechtliche Delikt in der modernen Entwicklung der Volkerrechtsgemeinschaft (Frankfurt-am-Main, Keppler, 1963), pp. 199-200; C. F. Amersinghe, "Imputability in the
law of State responsibility for injuries to aliens". Revue igyptienne
de droit international (Cairo), vol. 22 (1966), pp. 119 et seq.; P. A.
Steiniger, "Die allgemeinen Voraussetzungen der volkerrechtlichen
Verantwortlichkeit der Staaten", Wissenschaftliche Zeitschrift des
Humboldt-Universitat zu Berlin, (Gesellschafts-und Sprachwissenschaftliche Reihe, Berlin), vol. XXH, No. 6 (1973), p. 447.

-2S(5) As to the question whether the component states of
a federal State are to be included among the territorial
governmental entities dealt with in the present article, it
should be noted first of all that a consistent series of legal
decisions has affirmed the principle of the international
responsibility of the federal State for the conduct of
organs of component states amounting to a breach of an
international obligation of the federal State, even in
situations in which internal law does not provide the
federal State with means of compelling the organs of
component states to abide by the deferal State's international obligations. The award in the Case of the
"Montijo", made on 26 July 1875 by the United StatesColombian arbitral tribunal established under the agreement of 17 August 1874, is 567
the starting point for this
consistent series of decisions. This principle has been
reaffirmed in many decisions since that time. In this
connexion, reference may be made to the awards rendered
by the United States of America/Venezuela Claims
Commission established by the Convention of 5 December 1885,588 the French-Venezuela Mixed Commission established
under the protocol of 19 February 1902,66B the British-Venezuelan Mixed Commission established under570 the protocols of 13 February and 7 May 1903, the Mexico/United States
of America General Claims Commission established by
the Convention of 8 September 1923 871 and the France/
Mexico Claims Commission established by the Convention of 12 March 1927. Thus, for example, in the
award made on 7 June 1929 in the Pellat Case, the lastmentioned Commission reaffirmed "the principle of the
international responsibility... of a federal State for all
the acts of its separate States which give rise to claims by
foreign States" and noted specially that such responsibility "... cannot be denied, not even in cases where
the federal Constitution denies the central Government
the right of control over the separate States or the right
to require them to comply,
in their conduct, with the
rules of international law".572
(6) With regard to the practice of States it may be noted
in particular that, according to the Governments which
replied to the request for information addressed to them
by the Preparatory Committee for the 1930 Codification
Conference, the fact that the component states of a
federal State have broad autonomy under internal law in
no way rules out the possible international responsibility
of the federal State for the conduct of organs of the

component States.673 Attempts made in the past by
some States with a federal structure to resist claims for
compensation in respect of the conduct of organs of a
component state have become increasingly rare in this
century and have finally ceased.574
(7) The substantial unanimity found in the international judicial decisions and in the practice of States
in affirming the principle that a federal State is internationally responsible for the conduct of organs of
its component states is not matched by a similar unanimity with regard to the grounds for that principle.
The international responsibility of a federal State for the
conduct of organs of its component states is sometimes
presented as international responsibility for its own act,
the conduct of an organ of the component state being
regarded as attributable internationally to the federal
State on the same grounds as the conduct of its own
organs. In some judgements and statements of opinion,
on the other hand, the international responsibility of a
federal State in the cases considered here is conceived in
terms of responsibility for the act of another—that is, of
indirect responsibility of a subject of international law
for the act of another subject—and the conduct of the
organ of the component state is then attributed to that
state alone.
(8) The two different ways of presenting and justifying
the responsibility of a federal State for the conduct of
organs of its component states are also to be found in
some learned works. Most international jurists tend
nowadays to see the structure of a federal State merely as
an advanced form of decentralization of a State which, in
outward appearance, remains basically unitary. Hence
the holders of this view logically regard the principle of
responsibility of a federal State, in the cases considered
here, merely as the consequence of the attribution to that
State, from the point of view of international law, of
actions and omissions of organs of the component states.
In the view of these authors, therefore, such attribution is
made on the same basis as the attribution of the conduct
of organs of a municipality, a region or the like.678 The
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League of Nations, Bases of Discussion... (op. cit.), vol. M ,
pp. 121 et seq.; and Supplement to Volume III (op. cit.), p. 4.
574
A typical example of this is to be found in the practice of the
United States of America. After resisting, in the nineteenth century,
the idea that the federation was responsible for the acts or omissions
of organs of the component states, the United States Government
adopted a much more flexible position and finally accepted such
responsibility without reservation, as shown by the instructions sent
to the United States agent before the Mexico/United States of
887
J. B. Moore, History and Digest of the International Arbitra- America General Claims Commission in 1926 (G. H. Hackwortb,
tions to which the United States has been a Party (Washington, D. C , Digest of International Law, vol. V (Washington, D.C., U.S. GovernU.S. Government Printing Office, 1898), vol. II, p. 1440.
ment Printing Office, 1943), pp. 594-595) and by the reply given
SSB jye Srissot and others Case (J. B. Moore, History and Digest in 1929 to point X of the request for information addressed to the
United States Government by the Preparatory Committee for the
. . . (op. eit.), vol. Ill, pp. 2967, 2970 and 2971).
Hague Codification Conference (League of Nations, Supplement
88 B
Pieri Dominique and Co. Case (United Nations, Reports of
to Volume III (op. cit.), p. 21).
International Arbitral Awards vol. X (op. cit.)), p. 1S6.
S7B
See for example C. Eagleton, The Responsibility of States in
" ° Davy Case (ibid., vol. DC, United Nations publication, Sales International Law (New York, New York University Press, 1928),
No. 59.V.5), p. 468).
pp. 32 et seq.; R. Ago, "La responsabilita indiretta nel diritto
871
James (ibid., vol. IV) (United Nations publications, Sales Internationale", Archivio di diritto pubblico, January-April, 1936-XTV
No. 1951.V.I), p. 86, Swinney (ibid., p. 101), Quintanilla (ibid., (Padua, CEDAM, 1936) vol. I, fasc. I; H. Accioly, "Prinapes
p. 103), Youmans (ibid., p. 116), Mallin (ibid., p. 177), Venable generaux... (be. cit.), pp. 390-391; C. F. Amerasinghe, "Imputability
. . . (toe. cit.), pp. 119 et seq.; A. P. Sereni, Diritto internaztotmle
(ibid., p. 230) and Tribolet (ibid., p. 601) Cases.
vol. II (Milan, Giuffi*, 19S8), pp. 310 et s*q. and ibid., vol. m
S7S
Ibid., vol. V (Unit@d Nations publications, Sties No. 1951V.3),
p. 536 [translation by the United
i

-23influence of this view is to be seen in several codification
drafts."6 Other jurists, however—admittedly, mainly
the older ones—regard the federal State much less as a
composite State, that is, a State made up of states, than
as a union of states in which the international personality
of the federal State and the personality, however limited
if may be, of the component states co-exist. Consequently, if an organ of a component State commits an
act or omission relating to a sphere in which that State
does not appear to have any international obligations
directly incumbent upon it, the act or omission in question
should be regarded under international law as an act
or omission of the federal State, on the same footing
as the conduct of organs of a municipality, and, as
such, entails the federal State's responsibility. On the
other hand, where an organ of a component state engages
ia conduct which amounts to a specific breach of an
obligation incumbent upon the component state as a
septrate subject of international law, such conduct
cannot be attributed to the federal State. The international responsibility of the federal State can all the
same be invoked but as an indirect responsibility.577
Some codification drafts also reflect this approach.678
(9) The differences of opinion thus revealed in judicial
decisions, in the practice of States and in learned works
with regard to the grounds on which a federal State bears
international responsibility for the conduct of organs of
its components states possess, perhaps, more theoretical
interest than practical significance. At all events they
seem to be due essentially to the fact that one and the
(J%e#-«jre 575 continued)

(1962), p. 1S08; J. P. Qu£neudec, La responsabiliti Internationale
& FEtat pour les fautes personnelles de ses agents (Paris, Librairie
§4ataJe
de droit et de jurisprudence, 1966), pp. 69 et seq.; P. A. Steifflifa1, "Die allgemeinen Voraussetzungen . . ." (loc. cit.), p. 447.
BfS
See for example article 17 of the draft prepared by the Harvard
Law School in 1961.; article 14 of the revised preliminary draft
pnepired by F. V. Garcia Amador in 1961; article VII of the "Prinrapks of international law that govern the responsibility of the State
in the opinion of the United States of America", section 170 of the
Resmtement of the law" by the American Law Institute (for references, see above, foot-note 565); and article 2 of the draft agreement
on responsibility in international law prepared by B. Graefrath and
P. A. Steiniger in 1973. Wissenschaftliche Zeitschrift der HumboldtUmmrsitat zu Berlin (op. cit.), p. 467).
8??
The thesis summarized here has been particularly developed by
H. Triepel, Vdlkerrecht und Landesrecht (Leipzig, Mohr (Siebeck),
1899), pp. 359 et seq. and 366 et seq.; with minor variations from one
writer to another, this view is also supported by K. Strupp, "Das
vdlkcrrechtliche Delikt", Handbuch des Vdlkerrechts pp. 109 et seq.;
(Stuttgart, Kohlhammer, 1920), vol. Ill, part. 4, pp. 109 et seq.;
Ch. de Visscher, "Laresponsabilite des Etats", Bibliotheca Visseriana
(Lessen, Brill, 1924), vol. II, pp. 105-106; A. Verdross, "Theorie der
mittelbaren Staatenhaftung," Oesterreichische Zeitschrift fur offemHches Recht (Vienna), vol. I, No. 4 (new series) (1948), pp. 395 et
mq.; D. B. Levin, Otvetstvennost gosudarstv v sovrennom mezhdwmmdnom prove (Moscow, Mezhdunarodnye otnoshenia, 1966),
pp. 41 et seq. Some of these authors also advance the possibility of a
direct responsibility of the component State in certain cases in which
its acts take place within its own sphere of international com878
See for example, Basis of Discussion No. 23 of the Preparatory
Committee for the Hague Conference (Yearbook... 1965, vol. II,
p. 223, document A/CN.4/96, annex 2); article IX of the resolution
adopted by the Institute of International Law in 1927 (ibid., p. 228.
annsx 8); and article 4 of the draft prepared by the Deutsche
Qwsllschaft fUr VSlkerreent in 1930 (Yearbook . . . 1969, vol. H,
p. ISO, documsnt A/CN.4/217 and Add.l, annex VIII).

same term—"federal State"—is used to denote entities
having very different structures. It is an undeniable fact
that no distinction is drawn in public international law
between, on the one hand most of the federal States in
existence today, and on the other a State with a unitary
structure, and that the component states of such a
federal State in no way figures as internationally separate
entities. There are, however, federations whose component states retain to varying degrees an international
personality of their own, and it is quite possible that
fresh example of structures of this kind may emerge in
the future. Indeed, many different situations exist in
practice, for cases are also known in which some of the
component states of one and the same federal State enjoy
personality under internal law only, whereas other
components of the same State are regarded as separate
subjects of international law. This plurality of situations
cannot but have repercussions on the theoretical basis of
international responsibility.
(10) In the Commission's opinion, all that need be said
on this point is that, if the component states of a particular federal State do not possess a separate international personality, even within narrow limits, and if,
therefore, they do not at any time have international
rights and obligations, there can be no doubt that they
are no different, so far as the problem considered here is
concerned, from the other territorial governmental
entities dealt with in this article. The actions or omissions
of organs of component states are then simply to be
regarded under international law as acts of the federal
State. In the cases—comparatively rare nowadays—
in which component states retain an international personality of their own with a relatively restricted legal
capacity, it seems evident that the conduct of their
organs is likewise attributable to the federal State where
such conduct amounts to a br?"ch of the federal State's
international obligations. On the other hand, where
the conduct of organs of a component state amounts
to a breach of an international obligation incumbent
upon the component state, such conduct is to be attributed
to the component state and not to the federal State. The
international responsibility of the federal State can then
be invoked only as the responsibility of one subject of
international law for the act of another subject of international law.
(11) In connexion with the foregoing considerations the
Commission discussed whether, after the statement of
the principle of attribution to the State, as a possible
source of international responsibility, of the conduct of
organs of territorial governmental entities, an exception
should be made to the principle in order to deal, in particular, with the case of component states of a federation
which might have retained, in certain specific matters,
an international legal personality and capacity of their
own, separate from those of the federation. The Commission did not, however, find it necessary to make
such a reservation. The purpose of the present article is
simply to determine whether, under international law,
the conduct of organs of territorial governmental entities
of a State—be it federal or unitary—should be regarded
as acts of the State: assuming, of course, that those
organs have acted in a sphere in which their action may

come up against the existence of international obligations of the State in question. Where an organ of a
component state of a federal State acts in a sphere in
which the component state has international obligations
that are incumbent on it and not on the federal State,
that component state clearly emerges at the international
level, as a subject of international law separate from the
federal State, and not merely as a territorial government
entity subordinate to the federal State. It stands to reason
that in this case the conduct of the organ in question
is, in virtue of article 5 of the present draft, the act
of the component state; the problem of attributing the
conduct in question to the federal State does not even
arise in this hypothetical case, which thus automatically
falls outside the scope of those covered by this article. It
will, of course, be another matter to determine in such a
case, not to what subject of international law the act is to
be attributed, but what subject is to be held internationally
responsible for that act. This entirely different aspect
of the matter will logically come up for consideration
in another chapter and will form the subject of another
article of the present draft.
(12) The question also arose whether the rule of attribution to the State of the acts or omissions of organs of
territorial governmental entities was not open to an
exception in the case where such acts or omissions
amounted to a breach of a contractual obligation assumed by such an entity under internal law. In this
context it has often been affirmed as a principle that the
State cannot be held internationally responsible for the
breach of contracts entered into by the organs of a
territorial governmental entity in connexion, for instance, with loans. In the Commission's view, however,
the question whether the conduct under consideration
can or cannot entail the international responsibility of
the State is not a matter of whether or not such conduct
should be regai^d as attributable to the State. To find
the right answer to such a question it is necessary to
determine whether or not, in the specific case in point,
the State is under an international obligation, for
example in virtue of a treaty, requiring that State in its
International relations to honour certain contractual
obligations under internal law, whether those obligations
hmve been incurred by organs of the State itself or by
organs of a territorial governmental entity. Hence, even
where the question whether the State has an international
responsibility or not was answered in the negative,
that answer would be dictated, not by the fact that
inch conduct of an organ of a territorial governmental
entity, amounting to non-fulfilment of a contractual
obligation of that entity, was not attributable under
international law to the State, but by the fact that the
second condition for the existence of an internationally
wrongful act of the State—i.e. the breach of an international obligation of the State—would not be met
in the case in question. Consequently no exception
whatsoever need be made in this connexion to the
principle laid down in paragraph 1 of the present article.
(13) The general rule laid down in article 7, paragraph 1,
providing for the attribution to the State of the conduct
of organs of territorial governmental entities obviously
does not occlude the pouihility that States may, by

treaty, adopt s, different, special rale designed to prevail
over the general rule in specified matters. For instance,
some treaties to which federal States are parties include a
so-called "federal clause" exempting the federal State
from responsibility in the event that non-performance of
the treaty is due to the failure of the federal State's
constitution to provide it with means of compelling its
component states to abide by the treaty. This is clearly an
exception to the general rule, applicable solely in relations
between the States parties to the treaty in question and
in the matters which the treaty covers.
(14) The rule laid down in article 7, paragraph 2, stems
from, and is designed to cover, the need to take into
account a typical phenomenon of our times: the proliferation of entities which, within a given community,
are empowered to exercise some governmental authority.
The manifold causes of this phenomenon need not
be dwelt upon here. Suffice it to note that there is a
tendency, within State communities, to set up more and
more establishments, institutions—in a word, "entities"
—which are required under internal law to perform
certain tasks in the interest of the community but which
possess, in the eyes of the law, an organization and a
personality of their own, separate from those of the State.
Among these various "entities"—whatever the regime by
which they are governed—there are some whose particular characteristic is that the internal legal system
confers upon them, to a greater or lesser extent, the
exercise of certain elements of the governmental authority,
usually of a regulatory or executive nature.
(15) Since this phenomenon is a relatively recent
development, it is only to be expected that the practice of
States has few precedents to offer. The request for information sent to Governments by the Preparatory Committee for the 1930 Codification Conference did not
include any point dealing expressly with the case of
entities other than territorial governmental entities
exercising "public functions of a legislative or executive
character" (point VI). However, in their replies to the
questions raised in point VI, some Governments observed that the State was responsible also for acts or
omissions of collective entities other than those of a local
character, in so far as such entities were also required
to
exercise public functions of the same nature.576 The
most interesting reply from this standpoint was that from
the German Government, according to which:
. . . when, by delegation of powers, bodies act in a public capacity,
e.g. police an area or exercise sovereign rights as in the case when they
levy taxes for their own needs... the principles governing the
responsibility of the State for its organs apply with equal force. From
the point of view of international law, it does not matter whether a
State polices a given area with its own police or entrusts this duty,
to a greater or less extent, to autonomous bodies.
When, however, these bodies, acting outside their allotted sphere
are guilty of behaviour towards foreigners which is contrary to
international law, the principles set out in No. VII (concerning the
conditions under which the State becomes responsible for foreigners
injured by private individuals in their rights recognized under
international law) will also apply.
@Te
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-31The remarks in this conaexion apply in practice principally to legal
entities, and particularly administrative bodies possessing the right of
self-government; but they are also applicable when the State, as an
exceptional measure, invests private organizations with public powers
and duties or authorizes them to exercise sovereign rights, as in the
safe of private railway companies permitted to maintain a police
fore." 0

The Preparatory Committee accordingly came to the
conclusion that it should refer both to territorial government entities such as communes and provinces and more
generally to "autonomous institutions" which exercise
public functions of a legislative or administrative
character. It therefore prepared the following basis of
discussion:
A State is responsible for damage suffered by a foreigner as the
mult of acts or omissions of such corporate entities (communes,
provinces, etc.) or autonomous institutions as exercise public
functions of a legislative or administrative character, if such acts
m omissions contravene the international obligations of the State.181

Unfortunately the Third Committee of the Conference
did not have time to examine and adopt that basis of
discussion.
(16) The few modern authors who have studied the
problem have put forward the logical reasons which
require that the conduct of organs of the entities here
considered should 682
be attributed, at the international
level, to the State. Moreover the principle of such
attribution is restated, in varied forms and at greater or
lesser length, in certain codification drafts.683
(17) In the Commission's view, the question whether
the conduct of organs of its territorial governmental
entities should be attributed to the State under international law, calls for the same affirmative answer
when the organs involved are organs of entities whose
separate existence meets a need for decentralization not
ratione loci but ratione materiae, and for the same
reasons. In both cases it is important that the State
should not be able to evade its international responsibility
880

Ibid., p. 90.
Ibid., p. 92.
a9s
See, for instance, G. Dahm, Volkerrecht (Stuttgart,
Kohlhammer, 1961), vol. in, p. 193; G. Balladore Pallieri, Diritto
internazionak publico, 8th ed., rev. (Milan, Giuffre, 1962), p. 129;
Munch, op. cit., pp. 200-201; Amerasinghe, "Imputability . . . (be.
ci#), p. 103.
ass professor Roth used a very wide formulation in article 1 of his
draft (Yearbook ... 1969, vol. II, p. 152, document A/CN.4/217 and
Add.l, annex X), attributing to the State, as a source of responsibility,
tfeg acts "of any individuals whom or corporations which it entrusts
with the performance of public functions1'. The draft prepared in
1930 by the Deutsche Gesellschaft fur Volkerrecht mentioned in
article 1, paragraph 3 (ibid., p. 149, document A/CN.4/217 and
Add. 1, annex VIII) together with various State powers, "corporations
and agencies which perform public functions". Article 17 of the draft
prepared in 1961 by the Harvard Law School (ibid., p. 146, document
A/CN.4/217 and Add.l, annex VII), points to the conclusion that
acts of organs of non-commercial or even commercial entities which
possess a personality separate from the State but for which the State
would invoke immunity at the international level may be considered
attributable to the State. This conclusion is confirmed by the comment made on section 169 of the Restatement of the Law prepared
by the American Law Institute in 1965 (American Law Institute,
Restatement of the Law, Second, Foreign Relations Law of the
United States (St. Paul, Mimsesote, American Law Institute publishers, 1965), pp. 512-513).
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in certain circumstances solely because it has entrusted
the exercise of some elements of the governmental
authority to entities separate from the State machinery
proper. The Commission, for its part, feels able to
conclude that there is already an established rule on the
subject; but it is also convinced that, even if that were not
the case, the requirements of clarity in international
relations and the very logic of the principles governing
them would make it necessary to affirm such a rule in the
course of the progressive development of international law.
(18) The choice of criteria for designating the entities to
be covered by paragraph 2 of the present article is not
easy, for the entities in question vary widely in characteristics, in the matters falling within their field of activity
and, sometimes, in the regimes which govern them.
The fact that an entity can be classified as public or
private according to the criteria of a given legal system,
the existence of a greater or lesser State participation
in its capital or, more generally, in the ownership of its
assets, and the fact that it is not subject to State control,
or that it is subject to such control to a greater or lesser
extent, and so < n, do not emerge as decisive criteria
for the purposes of attribution or non-attribution to
the State of the conduct of its organs. Hence the Commission has come to the conclusion that the most appropriate solution is to refer to the real common feature
which these entities have: namely that they are empowered,
if only exceptionally and to a limited extent, to exercise
specified functions which are akin to those normally
exercised by organs of the State. The justification for
attributing to the State, under international law, the
conduct of an organ of one or other of the entities here
considered still lies, in the final analysis, in the fact that
the internal lawof the State has conferred on the entity
in question the exercise of certain elements of the governmental authority. It .-; vuds to reason that, if it is to be
regarded as an act of the State for purposes of international
responsibility, the conduct of the organ of an entity of
this kind must relate to a sector of activity in which the
entity in question is entrusted with the exercise of the
elements of governmental authority concerned. Thus,
for example, the conduct of an organ of a railway company to which certain police powers have been granted
will be regarded as an act of the State under international
law if it falls within the exercise of those powers.
(19) With regard to the formulation of the rule, the
Commission felt it preferable to cover in a single article
all the cases of conduct of organs of entities which under
the internal law of the State have a personality separate
from the State but which are empowered by the same
law to exercise certain elements of the governmental
authority, whether through the application of a normal
criterion of decentralization ratione loci of the exercise of
the governmental authority, or in order to meet a more
exceptional and more limited need for decentralization
ratione materiae of certain elements of the governmental authority. For this purpose, the term "entity" has
been used in the title of the article as being the most
neutral term and the easiest to translate into the various
languages, and also as a term wide enough in meaning
to cover bodies as different as territorial governmental
entities, public corporations, semi-public entities, public

-32agencies of various kinds and even, in special cases,
private eompaniei.
(20) In paragraph 1 of the French text of the article,
the expression mcolkctivit4 publique territoriale de cet
Etat" has been used in preference to others because it
is traditionally used in French to cover all the various
categories of entities, from communes to the component
states of a federal State, that satisfy a criterion of
decentralization ratione loci of the governmental
authority. It makes clear what entities are referred to
and dispenses with the need to list the entities in question, which is always a risky process. Moreover, a
corresponding expression is used in Spanish and the
Romance languages in general. In English the expression
"territorial governmental entity within a State" has been
adopted as having the same meaning as that French
expression. In paragraph 2 the expression "entity...
empowered... to exercise elements of the governmental authority" seemed the best calculated to meet the
need to indicate in the various languages the nature of
the functions which the entity in question must be called
upon to exercise in order to come within the scope of
this article.
Article 8
Attribution to the State of the conduct
of persons acting in fact on behalf of
the State
The conduct of a person or gismip
of persons shall also be considered as
an act of the State under international
law if:
(a)
it is established that such
person or group of persons was in fact
acting on behalf of that State; or
(b)
such person or group of
persons was in fact exercising elements
of the governmental authority in the
absence of the -^ftcial authorities and
in circumstances which justified the
exercise of those elements of
authority.

(1) Article 5 and 7 of thii draft dealt with the attribution to the State qua subject of international law, as
m possible source of its responsibility, of the conduct of
organs which are part of the formal structure of the State
nid the conduct of organs of territorial governmental
entities of the State and the conduct of organs of territorial governmental entities of the State or other
entities similarly empowered by internal law to exercise
certain elements of the governmental authority. We have
thus covered the whole broad category of persons formally appointed in one way or another, under the internal law of a State, to act on behalf of the community.
Article 3 is intended to supplement these two articles by
providing for the possible attribution to the State, as a
subject of international law, of the conduct of persons
(individuals or private entities) or groups of persons who
have in particular drcumstaiices acted in fact on behalf
*/ Yearbook
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of the State without, however, having been formally
appointed as orgus for that purpose under the State's
legal system. Sub-paragraph (a), on the one hand, refers
to persons or groups of persons who have committed
certain acts when in fact prompted to do so by organs of
the State or of one of the other entities mentioned in
article 7 or who have been instructed by such organs to
perform certain functions or certain activities, though
not by way of formal appointment as an organ. Subparagraph (6), on the other hand, covers the case of
persons or groups of persons who, although unconnected
by any formal or de facto link with the machinery of the
State or the machinery of any of the other entities
mentioned in article 7, have acted in exceptional dreumstances by assuming on their own initiative the
exercise of certain elements of the governmental
minority.
(2) The hypothesis contemplated in sub-paragraph (a)
was intended by the Commission mainly to cover cases
in which the organs of the State supplement their own
action and that of their subordinates by the action of
private persons or groups who act as "auxiliaries" while
remaining outside the official structure of the State. In
the same context the Commission wished to deal with the
familiar cases in whi h the organs of the State or of one
of the other entities empowered by internal law to
exercise elements of the governmental authority prefer,
for varied and in any case self-evident reasons, not to
undertake certain duties directly or not to carry out
certain tasks themselves. They then make use of persons
who are not formally part of the State machinery or of
the machinery of any of the other entities mentioned;
they call upon private individuals or groups of private
individuals to take on the duties and tasks in question,
although here again these individuals or groups are not
thereby formally attached to the structures in question
and do not, in other words, thereby become de jure
organs of the State or of the other entities mentioned®
The Commission, also bearing in mind the important
role played by the principle of effectiveness in the international legal order, considered that that order must
of necessity take into account, in the cases contemplated,
the existence of a real link between the person performing
the act and the State machinery rather than the lack of a
formal legal nexus between them. The conduct in which
the persons or groups in question thus engage in fact ©n
behalf of the State should therefore be regarded under
international law as acts of the State: that is to say9 as
acts which may, in the event, become the source of an
international responsibility incumbent on the State.
(3) The validity of this conclusion is conirmed by
international judicial decisions and international
practice, even though the former have only occasionally
had to deal with the acts of the persons referred to in
sub-paragraph (a). The cases which have actually arisen
in international life relate mainly to situations in which
the activities of the persons concerned were especially
liable to bring them into contact with foreign countries.
The main forms of conduct which have been taken
into consideration for attribution to the State as acts
fenerating international responsibility are, first, the
conduct of private individuals or groups of private
individuals who, while remaining such, are employed
as auxiliaries in the police or armed forces or seat as
"Volunteers" to neighbouring countries and secondly,
the acts of persons employed to carry oat oeitaia
missions in foreiga territory.

3 "»
(4) As an example of the first set of situations, mention
may be made of the award given on 30 November 1925
by a Great Britain/United States arbitral tribunal in the
D. Earnshaw and Others (Zqfiro) Case. The tribunal
found that the conduct of the crew of a United States
merchant vessel was attributable to the United States of
America and engaged the international responsibility of
that State, because it had been established that the vessel,
although private, was in fact acting as a supply ship for
United States naval operations. Its captain and crew
were for this purpose under the command of a United
States naval officer.584 A further example is to be found
in the decision in the Stephens Case, given by the
Mexico/United States of America General Claims
Commission on 15 July 1927. Referring to a group of
guards who were not part of the Mexican army but whom
it had employed as auxiliaries, the Claims Commission
observed:
It is difficult to determine with precision the status of these guards
as an irregular auxiliary of the army, the more so as they lacked both
uniforms and insignia; but at any rate they were "acting for" Mexico.

On this basis the Claims Commission concluded that the
act of a person who was part of these groups of guards
employed as auxiliaries engaged Mexico's responsibility
on the same basis as the act of members of the regular
aimed forces.586
(5) With regard to the second set of situations, reference may be made to the Black Tom and Kingsland
cases, concerning acts of sabotage committed in the
United States of America during the First World War by
persons acting on behalf of Germany. In its decision of
16 October 1930 the United States and Germany Mixed
Claims Commission established under the agreement of
10 August 1922 declared that, if it were proved that the
damage complained of was due to the acts of the persons
in question, Germany must be held responsible.689 In
the same context, reference may also be made to the
positions taken by States on the occasion of incidents
concerning notorious cases in which persons have
been abducted from the territory of another State:
the Rossi,687 Jacob,688 Eichmann689 and Argoud 680
cases.
'•• United Nations, Reports of International Arbitral Awards,
vol. VI (United Nations publication, Sales No. 19S5.V.3), pp. 160

ttaeq.
• " Ibid., vol. IV (United Nations publications, Sales No. 1951 .V.I),
p. 267.
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Lehigh Valley Railroad Company and Other Cases {Black
Tom and Kingsland cases), United Nations, Reports of International
Arbitral Awards, vol. VIII (United Nations publication, Sales
No. 58.V.2), pp. 84 et seq. In this decision the Commission held that
the burden of proof had not been sutained and it consequently
decided the case in Germany's favour. It was later proved, on the
basis of new information, that the damage had in fact been caused
by German saboteurs; the Commission therefore set aside its previous decision and held Germany responsible for the damage caused
(decision of IS June 1939, ibid., pp. 458-459). On this case, see
L. H. Woolsey, "The arbitration of the sabotage claims against
Germany", American Journal of International Law (Washington,
D.C.), vol. 33, No. 4, October 1939, pp. 737 et seq.
' " This was an abduction carried out in Switzerland in 1928 by
persons probably acting by agreement with the Italian police, On this
case, see Scheuner, "Dar NoteQwechsd zwischso der Schweiz und

In every case, the dispute between the State in whose
territory the abduction had taken place and the State
on whose behalf the abductors were suspected of having
acted dealt solely with the facts, and not with the point
—generally recognized by both parties—that, if the
persons in question could be proved to have acted in
concert with and at the instigation of the organs of a
State, the action of abduction must be regarded as an
act of that State.
(6) In addition to the two sets of situations just mentioned, reference may be made to certain positions taken
on the occasion of incidents caused by the conduct of
the press, radio, television, etc. It has happened that
the country considering itself injured has claimed the
existence of international responsibility for such conduct
on the grounds that, in the country where the conduct
occurred, the press and other mass information media
were really controlled by the Government.BB1
(7) It does not seem necessary to dwell on further
specific examples of the application of the principle
stated in sub-paragraph (a) of the present article, since
this principle is practically undisputed. The attribution
to the State, as a subject of international law, of the
conduct of persons who are in fact acting on its behalf,
though without thereby acquiring the status of organs
either of the State itself or of some other entity empowered to exercise elements of the governmental
authority, is unanimously upheld by the writers on
international law who have dealt with this question.8M
(8) The Commission wishes nevertheless to make it
quite clear that, in each specific case in which interItalien in der Angelegenheit Cesare Rossi", Zeitschrift fur auslSndisches offentliches Recht und Volkerrecht (Berlin), vol. I, part II
(1929), pp. 290 et seq.
888
Berthold Jacob was abducted from Swiss territory in 1935 by
persons manifestly employed for this work by the Gestapo, and taken
to Germany. On this incident, see Queneudec, op. cit., p. 49; and
"Die deutsch-schweizerische Schiedsordnung im Falle Jacob", die
Friedens-Warte (Geneva), vol. 35, No. 4 (1935), pp. 157-158.
" ' T h e abduction of Adolf Eichmann took place in Argentine
territory in 1960. For a detailed analysis of this case, see the account
given in the Revue genirale de droit international public (Paris), 3rd
series, vol. XXXI, No. 4 (Oct.-Dec. 1960), pp. 772 et seq., and in
connexion with it the article by H. Silving, "In re Eichmann: A
dilemma of law and morality", American Journal of International
Law (Washington, D.C.), vol. 55, No. 2, April 1961, pp. 311 et seq.
" ° Colonel Argoud was abducted from German territory and
taken to France in 1963 by persons suspected of acting on behalf
of the French police. See on this subject the information given in
Zeitschrift fur ausl&ndisches dffentliches Recht und Volkerrecht
(Stuttgart), vol. 25, No. 2 (May 1965), pp. 295 et seq.; vol. 27,
No. 1-2 (1967), pp. 188-189; and A. Cocarte-Zilgien, L'Affaire
Argoud—Considerations sur les arrestations
internationalement
irreguliires (Paris, Pddone, 1965).
581
For examples drawn from practice see also E. Zellweger, Die
volkerrechtliche Berantwortlichkeit des Stoats fur die Presse (Zurich,
Polygraphischer Verlag, 1949), pp. 40 et seq.
891
See B. Cheng, General Principles of Law as Applied by International Courts and Tribunals (London, Stevens, 1953), pp. 196-197;
P. Reuter, "La responsabilite internationale", Droit international
public (cows), (Paris, Les Nouvelles Institutes, 1955-1956), pp. 90 et
seq.; Quineudec, op. cit., pp. 47 et seq.; G. Tenekides, "Responsabilite
internationale", Ripertoire de droit international (Paris, Dalloz,
1969), vol. H, p. 787; P. Kuris, Mezhdunarodnye pravonarushenia i otvetstvtnnost go&udantm (Vilnius, Mintis, 1973), p. 178.

national responsibility of the State has to be established, the exercise of the functions in question on their own
it must be genuinely proved that the person or group initiative instead of being appointed to or entrusted with
of persons were actually appointed by organs of the them by organs of the State or of one of the entities
State to discharge a particular function or to carry referred to in article 7. Moreover, in many cases, they act
out a particular duty, that they performed a given task without the knowledge of the official organs. There is
at the instigation of those organs. Where such proof is thus no formal or real link with the machinery of the
lacking, the conduct of the persons concerned can only State or of one of the entities entrusted by the interns!
fall under the provisions of a subsequent draft article law of the State with the exercise of elements of the
which is to deal with the conduct engaged in by indi- governmental authority.
viduals or groups of individuals as private persons. For (11) The question then arises whether such conduct
these reasons the text adopted by the Commission for should also be regarded under international law as acts of
article 8, sub-paragraph (a), begins with the words the State that are capable of entailing its international
"it is established".
responsibility if they constitute a breach of an inter(9) With regard to the hypothesis contemplated in national obligation of the State. International practice
sub-paragraph (b), the Commission focused its attention in this matter is very limited, and this is hardly surprising
mainly on circumstances in which, for one reason or in view of the rather exceptional nature of the situations
another, the regular administrative authorities have envisaged and, in particular, of the hypothesis that the
dkappeared. During the Second World War, for conduct in question may constitute internationally
example, in belligerent countries and any other country wrongful acts. The Commission has found, however, that
invaded, local administrations fled before the invader, national laws often regard such conduct as conduct of the
or, later, before the armies of liberation. It then some- State under internal law and even hold the State respontimes happened that persons acting on their own sible for such acts. In the Commission's view the State,
initiative provisionally took over, in the interests of the as a subject of international law, should a fortiori bear
community, the management of certain public concerns the responsibility for such conduct when it has led to6 a8
or that committees of private persons provisionally took breach of an international obligation of that State. ®
charge of the administration, issued ordinances, per- The criterion which, it would seem, should guide interformed legal acts, administered property, pronounced national law in this matter is that the nature of the
judgements, etc., in other words, exercised elements of activity performed should be given more weight than the
the governmental authority. In such circumstance it existence of a formal link between the agent and the
may also happen that private persons acting on their organization of the State or of one of the entities referred
own initiative assume functions of a military nature; for to in article 7. This vew is shared by the few writers that
example, when the civilian population of a threatened have dealt with the case of private individuals who, in
city takes up arms and organizes its defence.583 There exceptional circumstances, assume on their own inof certain elements of the governare other situations in which the organs of admin- itiative the exercise
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Howevers the Commission wishes
istration are lacking as a result of natural events such mental authority.
as an earthquake, a flood or some other major disaster. to stress that, since the persons under consideration have
Here again, private persons who do not hold any public no prior link to the machinery of the State or to any of
office under internal law may come to assume public the other entities entrusted under internal law with the
functions in order to carry on services whch cannot be exercise of elements of the governmental authority, the
interrupted, or which must be provided precisely because attribution of their conduct to the State is admissible
only in genuinely exceptional cases. The Commission
of the exceptional situation.584
is
unanimous in indicating that, for this purpose, the
(10) What sets the cases now envisaged apart from
following
conditions must be met: in the first place, the
those dealt with in sub-paragraph (a) is that the persons
or group of persons referred to here have assumed conduct of the person or group of persons must effectively
relate to the exercise of elements of the governmental
6BS
It may be pointed out that article 2 of the Regulations re- authority. In the second place, the conduct must have
specting the Laws and Customs of War on Land (Carnegie Endow- been engaged in because of the absence of official
ment for International Peace, The Hague Conventions and Declara- authorities (that is, organs of the State or or on® of
tiems of 1899 and 1907, 3rd ed., J. R. Scott, ed. (New York, Oxford the entities dealt with in article 7) and, furthermore,
University Press, 1918), pp. 107-108)), annexed to the IVth Hague
Convention of 18 October 1907, extends consideration as "belliger- in circumstances which justified the exercise of these
ssagi" to the inhabitants of a territory which has not been occupied, elements of authority by private persons: that is to say,
who, on the approach of the enemy, spontaneously take up arms in the last resort, in one of the circumstances mentioned
to resist the invading troops without having had time to organize in the commentary to the present article.687
themselves. According to A. Verdross (Volkerrecht, 5th ed. (Vienna,
Springer, 1964), p. 350), the acts of these inhabitants are attributable (12) The Commission wishes to point out that the case
to the State and the State is responsible for them. Similar reflections of persons acting in fact on behalf of the State in the
may be made on article 4, para. A (6), of the Geneva Convention circumstances covered by the present article should not
of 12 August 1949 on the Treatment of Prisoners of War (United
be confused with the case of what are called ude facto
Nations, Treaty Series, vol. 75, p. 140).
@o« p o r examples see £. Sayagues-Laso, Tmtado de derecho ad5 e
This is, of course, true even where the internal law of the Slate
mmistrativo (Montevideo, tip. Bianchi-Altuna, 1953), vol. I, p. 301; does* not
regard such conduct as attributable to the State.
M. Waline, Droit administratif, 8th ed. (Paris, Sirey, 1959), p. 401;
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See, for example, Reuter, La responsdhititi intematiomsie (be.
C. Mortati, htituzioni di diritto pubblico, 8th ed. (Padua, CEDAM,
1969) vol. I, pp. 219-220; A. Griid, Dmit attmhtistratif ssdsse cit.), p. 90; Quteudec (op. cit.), p. 45; Kuris {op. cit.% p. 178.
(Nenchfttd, Ides et Cmkades, 1970), pp. 236-237.
" f Sm para. 9 abovo.

governments". The case of the persons considered in the
present article presupposes the existence of a government in office and of State machinery whose place they
take or whose action they supplement in certain circumstances, themselves remaining outside that machinery but behaving in fact as though they formed
part of it. A de facto government, on the other hand, is
itself a State apparatus which has replaced the State
machinery that existed previously. The term "de facto
government", or "general de facto government",698 is
sometimes used to denote a government which, though
not invested with power in accordance with the previously established constitutional forms, has fully and
finally taken power, the previous government having
disappeared. The adjective in question then merely
reflects the existence of a problem of legitimacy concerning the origin of the new government—a problem
which, moreover, subsists only from the point of view of a
constitutional rule that will probably cease to exist itself,
being replaced by a new written or unwritten rule. All
this is without relevance to the problems of international
responsibility, in which no distinction may be made
between a State ruled by a de facto government and
one ruled by a de jure government. A State whose
Government has been established in full compliance with
the prescribed constitutional forms and a State whose
Government was born of a revolutionary change incur
international responsibility under exactly the same
conditions and for the same reasons. The State organization exists in the one case as in the other; and the
persons who are part of it are no less "organs"—true
organs—of the State because the Government has a
de facto rather than a de jure origin.69" It is therefore
article 5 of the present draft which makes their actions
or omissions attributable to the State.
(13) With regard to the formulation of the rule, the
Commission found it preferable to deal in one and
the same article with the various hypotheses regarding the
conduct of persons acting on behalf of the State, as a
subject of international law, without having received any
formal appointment as organs under the internal law of
that State. It was thought desirable, however, to draw a
distinction within this single article between the case of
persons acting at the instigation of an organ of the State
(or of any of the entities mentioned in article 7) and the
case of private persons who, in exceptional circumstances, assume on their own initiative functions in898
In addition, the expression "local de facto Government" is
used to describe the machinery of an insurrectional movement
whkh, in the course of its struggle against the de jure Government,
has succeeded in establishing itself in a part of the State's territory.
The specific problem of attributing to a State the conduct of the
organs of an insurrectional movement directed against that State
will be dealt with in a later article of the draft. It is sufficient to stress
here that even the case of the acts of the organs of a "local de facto
Government" does not fall within the scope of the provisions of
articles.
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This aspect has long been brought out in international judicial
decisions. See, for example, the award of 17 October 1923 by the
Arbitrator, Mr. W. H. Taft, in the Aguilar-Amory and Royal Bank of
Canada Claims (Tinoco Case), in United Nations, Reports of International Arbitral Awards, vol. I (United Nations publication, Sales
No. 1948.V.2), pp. 381-382. See also the other cases cited by B. Cheng
(op. cit.), pp. 188-189. On the problem of the responsibility of the
State for the conduct of de facto Governments, see J. Spiropoulos,
Die de facto- Regierung im Volkerrecht (Beitrage zur Reform und
Kodifikation des Vdlkerrechts, No. 2), (Kiel, Verlag des Instituts fttr
Inteinationales Recht an dsr UniversitAt Kiel, 1926), pp. 172
et seq.; J. A. Frowein, Das de facto-Regime in Vdlkerrecht (Cologne,
Heymenns, 1968), pp. 70-71.

volving the exercise of elements of the governmental
authority. As to the order in which the two cases are
stated, the priority is given to what is, so to speak, the
more "usual" case. With regard to terminology, the word
"person" is preferred to "individual" so as to include
both a private individual and, for instance, an association or private company. The term "official authorities" was chosen so as to cover both the organs of
the State and the organs of the entities mentioned in
article 7.
Article 9
Attribution to the State of the conduct
of organs placed at i t s disposal by
another State or by an international
organization
The conduct of an organ which has
been placed at the disposal of a State
by another State or by an international
organization shall be considered as an
act of the former State under
international law, if that organ was
acting in the exercise of elements of
the governmental authority of the State
at whose disposal i t has been placed.
Cosnentary*/

(I) Where a State places one of its organs at the
disposal of another State in order that that organ may
temporarily act for the benefit and under the authority
of that other State, there is a possibility that, notwithstanding the provisions of the previous articles, the
conduct of that organ may be regarded under international law as an act of the State at whose disposal it
has been placed, and not of the State whose organ it is.
An analogous situation may arise where an organ is
"lent" to a particular State, not by another State, but
by an international organization. These exceptional
situations form the subject-matter of the provisions of
the present article, which is intended chiefly to specify
the conditions that have to be met for the exceptional
change of attribution to take place. There are three
essential conditions for this: (a) the organ placed at the
disposal of a State by another State or by an international organization must possess the legal status of
an "organ" of that other State or of that organization at
the time when it acts under the authority of the State to
which it has been "lent"; (b) the beneficiary State must
actually have the "lent" organ at its disposal at the time
when the organ engages in the conduct likely to give rise
to international responsibility; and (c) the conduct in
question must have been engaged in by the "lent" organ
in the exercise of elements of the governmental authority
of the beneficiary State.
(2) The first of these conditions is easily defined: the
present aiticle refers solely to the case where a State or
an international organization has placed one of its
organs at the disposal of another State and that organ
has not lost its original status merely by temporarily
performing functions under the authority of a State other
than its own. Consequently article 9 does not apply to the
*/
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conduct of persons or groups of persons who, according
to the legal order of the sending State or international
organization, are mere private individuals at the time of
such conduct, either because they have never had the
legal status of an organ of that State or organization or
because they have lost that status on being placed at the
disposal of another State. For example, "experts" placed
at the disposal of a State under technical assistance
programmes are more often than not to be regarded
under the legal system of the sending State or organization as private individuals, not as "organs"; and
in many cases, even if they had the status of an "organ"
previously, they have lost it on being seconded to another
State. The State at whose disposal an expert is placed
may if it wishes confer on him, under its own internal
legal order, the status of an organ of the State or of one
of the other entities contemplated in article 7 of the
present draft. It is even conceivable that the State in
question may in fact entrust him with the performance of
certain functions or duties on its behalf in accordance
with article 8. The conduct of the expert can then be
attributed under international law to the beneficiary
State as a possible source of international responsibility
for that State, but by virtue of articles 5 to 8, not article 9, of the present draft. If, on the other hand, the
beneficiary State confines itself to using the services of
the expert "lent" to it by another State, or by an international organization, in the same way as the services
of any other national or foreign expert—i.e. if the "lent"
expert remains a private individual—his conduct is
not subject to the possibility of being considered as an
act of the beneficiary State. In such circumstances,
international responsibility cannot conceivably attach to
that State except upon the usual conditions on which a
State may generally incur responsibility in connexion
with the activities of mere private individuals.
(3) It is not, however, essential that the organ placed at
the disposal of a State by another State should be an
organ forming part of the State machinery proper under
the internal legal order of the latter State. It may equally
well be an organ of a territorial governmental entity or,
more generally, of any entity empowered by the internal
law of the sending State to exercise elements of the
governmental authority. For example, a town may suffer
a disaster and the municipality of a foreign town may
piaee its fire brigade temporarily at the former town's
disposal. Again, a city may come to the assistance of a
foreign city suffering for example, from over-rapid
growth and make its town-planning services temporarily
available to the foreign city. In both cases it is possible
that the organs thus "lent" may, in the exercise of their
functions, encroach upon foreign rights or interests. The
provision in article 9 should therefore be understood to
cover also the case in which a State places at the disposal
of another State an organ belonging, not to its own
machinery, but to that of another entity empowered by
the internal legal order to exercise elements of the
governmental authority.
(4) The second of the conditions stated above which
must be met in order for a specific situation to be among
thote covered by artide 9 is that the conduct in question
should be engaged in by an organ of a Slate or ©f an

international organization which his genuinely been
placed at the disposal of another State. This logically

excludes from the scope of article 9 the most common
cases of activities carried on by organs of a State or of
an international organization in the territory of another
State: namely, those in which these organs merely
perform in foreign territory functions which are and
remain functions of the State or international organization to which they belong. In such cases no functional
link is established between the organ acting and the
machinery of the State in whose territory it is called
upon to act. This applies both to actions performed
by the organ in question without the consent, or even
against the will, of the territorial State (such as military
operations against that State) and to functions performed with the consent of that State (diplomatic or
consular functions, for instance, or representational
functions for an international organization). In both
these cases it is obviously out of the question to attribute
to the territorial State the conduct of the organs concerned. By virtue of article 5 of the draft, such actions on
the part of the State organs can only be regarded as acts
of the State to whose machinery the organs belong. In
any case, this point will be considered in detail in a later
article of this draft, in which particular attention will be
paid to the conduct, in the territory of a State, of organs
of another subject of international law.
(5) The condition that the organ in question shall have
been "placed at the disposal" of a State does not mean
only that the organ must be appointed to perform
functions appertaining to the State at whose disposal it is
placed. It also requires that, in performing the functions
entrusted to it by the beneficiary State, the organ shall
act in conjunction with the machinery of that State and
under its exclusive direction and control, not on instructions from the sending State.
(6) The second condition therefore excludes from the
scope of the rule stated in article 9 situations in which
certain functions of the allegedly "beneficiary" State are
performed without its freely given consent, as happens
when a State placed in a position of dependence, protectorate, unequal union, territorial occupation or the
like is compelled to allow the acts of its own machinery
to be set aside and replaced to a greater or lesser extent by
those of the machinery of another State. In situations of
this kind, whatever language may sometimes be used to
save appearances, the dominant, protecting, etc. State is
in no sense placing its own organs "at the disposal" of
the dependent, protected or similar State; it is merely
replacing, in specific sectors, the activities of the latter
State's organs by those of its own organs, which obviously go on acting under its own direction and control.
In such situations, therefore, no genuine "placing at the
disposal" of one State of organs belonging to another
State has taken place. It is a case of "transfer" of functions rather than transfer of "organs"; and this is in
reverse, inasmuch as the exercise of certain functions
normally discharged by the organs of the territorial State
is transferred to the organs of another State, which
discharge them under the latter State's authority and
control. From the standpoint of international law,
therefore, theft k no doubt that the actions and omissions

-37of the organs concerned are actions and omissions of the ficiary State: i.e. where the conduct in question takes
State to which the organs belong, and that such cases fall place in a sphere in which the organ has been entrusted
solely within the scope of article 5 of the present draft. with the exercise of functions embodying genuine
(7) Furthermore, the second of the conditions under elements of the governmental authority and not simply
consideration excludes from the scope of the rule stated with tasks which, however important they may be, are
in article 9 those situations in which the organs of a State to be performed in an exclusively personal capacity.
or of an international organization perform functions (10) As examples of situations in which application of
appertaining to another State in the territory of that the rule stated in article 9 might be entertained, reference
other State and with its consent, but nevertheless act was made in the Commission to the case in which certain
under the authority, direction and control of the sending conduct is engaged in by a detachment of police placed
State or organization. Such a situation can arise, for at the disposal of another State to deal with internal
example, where a State sends a contingent of its own disturbances; by a section of the health service or some
personnel to the territory of another State that is faced other unit placed under the orders of another country to
with a specific emergency, but without placing them at assist in overcoming an epidemic or the consequences of
the latter State's disposal, i.e. where the former State a natural disaster; by officials of a State or of an intercontinues to direct and control the operations of the national organization appointed by another State to
personnel sent to the foreign territory. It is true that the administer in its territory a public service which its own
organ then acts in the interests of a State other than the officials are unable, in certain circumstances, to adState to which it belongs and that it performs duties minister; by judicial organs appointed in particular cases
which normally fall to the organs of the beneficiary to act as judicial organs of another State; and so on.
State; but what is important is that in doing so the organ Specific instances were cited: for example, that of the
in question continues to act as part of the machinery of United Kingdom Privy Council acting as the highest
the sending State and under its aegis, and that no real court of appeals for New Zealand and that of judicial
functional link is established with the machinery of the organs of Nigeria appointed to serve also as Chief
beneficiary State. There is consequently no need for a Justices of Botswana and Uganda and as President of the
proviso excepting such cases from the general rule laid Court of Appeal of the Gambia. It was pointed out that
down in article 5 of the draft; from the standpoint of Nigeria has also placed some of its civil servants at the
international law, the conduct of the organs in question disposal of other African States to take temporary charge
still constitutes an act of the State to which those organs of organizing the civil service of the beneficiary State.
belong.
(11) As to the cases in which the rule in article 9 might
(8) To conclude, it cannot be held that an organ of apply, the Commission also considered whether those
a State or of an international organization has been cases might include the dispatch of armed contingents by
"placed at the disposal" of another State, and hence that a State to the territory of another State to be stationed
the present article is applicable, unless the organ in there or employed in military operations. It was made
question acts in the exercise of functions appertaining to clear, however, that situations of that kind generally lie
the State at whose disposal it has been placed, and under outside the operation of the "''„ stated in the present
that State's authority, direction and control, and is article. Armed forces sent by a State to foreign territory
required to obey any instructions it may receive from that for defensive or offensive military purposes are not forces
State and not instructions from the State to which it "placed at the disposal" of the State to whose territory
belongs.
they are sent, at least not in the sense in which the ex(9) The third condition that has to be met for a given pression "placed at the disposal" is to be understood in
situation to be one of those contemplated in article 9 article 9. We should not be misled by the use of that or
is that the organ placed at the disposal of a State by similar expressions in a different sense. Sending troops
another State or by an international organization should to the territory of another State to engage in concerted
be acting in the exercise of elements of the governmental operations, based on that territory, against a third State,
authority of the beneficiary State. In other words, the or to assist in withstanding an attack from such a State;
rule in article 9 cannot be held to apply where an organ stationing contingents of a State's own forces in the
of a State or of an international organization, placed as territory of another State in peace-time in order to
such at the disposal of a given State, is acting within the defend the country, in the common interest, against
internal legal order of the beneficiary State, but as a external threats; using a State's own military forces to
mere private individual. It frequently happens that a help the territorial State in a civil war in progress there:
State places one of its organs at the disposal of another all those are situations which can be called military
State and that the beneficiary State confines itself to "aid" to another State—lawful or unlawful according to9
using that organ as a mere expert or adviser, or in some the circumstances—but not a "placing at the disposal*
such capacity, and does not entrust it with the exercise of that State of forces sent to its territory. The forces in
of official duties normally performed by its own organs. question usually remain at the disposal of the State to
Unless this last essential condition is met, the conduct of which they belong; they act under its orders, control and
the organ placed at the disposal of the beneficiary State instructions; and, what is more important, they exercise
obviously cannot be considered to be an act of that State through their actions a characteristic element of the
in international law. There will be an act of the State only governmental authority of that State, not of the terwhere the organ lent by a foreign State is actually in- ritorial State. By any token, the activities of such forces
structed to act as though it were an organ of the b@ne°- or c

-3*belong. It could happen that the territorial State incurs
joint responsibility, but for quite different reasons:
for example, by tolerating certain actions on the part
of the foreign troops or even, in some cases, by merely
permitting their presence in its territory; however,
that responsibility would flow from the application of the
provisions of other rules and not of the rule stated in the
present article.
(12) This does not, of course, mean that it is necessary
to rule out altogether the possibility of exceptional cases
la which a State genuinely places at the disposal of
another State a contingent of its own armed forces, so
that the other State may employ that contingent under
its authority and control and assign it to tasks which may
involve the exercise of elements of the beneficiary State's
governmental authority. But in such cases, the contingent in question will probably be assigned to special
tasks different from those on which armed forces are
usually employed. In this connexion it was recalled that,
at the time of the earthquake which devastated Peru in
1970, contingents of the Soviet army and the United
States navy and a Swedish engineer regiment were
placed, through the United Nations, at the Peruvian
Government's disposal for relief operations, which were
carried out under that Government's control and instructions and which certainly involved the exercise of
elements of the governmental authority. Other similar
examples were also mentioned. Hence the Commission
unanimously recognized that in cases of this kind it is
perfectly possible for situations to arise in which the
provisions of article 9 should be applied.
(13) The problem of determining to what State conduct
should be attributed as a possible source of international
responsibility where the conduct is that of an organ of a
State placed at th° disposal of another State, and therefore
acting under the latter State's authority and in the
exercise of elements of its governmental authority,
was considered in the arbitral award made on 9 June 1931
in the Chevreau Case by Judge Beichmann, who was
appointed arbitrator under the compromis of 4 March 1930
between France and the United Kingdom. 600 The arbitrator had before him a French claim concerning damage
suffered by Julien Chevreau, a French national residen
in Persia who had been arrested by British forces operating
near the Caspian Sea, and who had subsequently been
detained on suspicion of intelligence with the enemy and
deported. The question at issue was whether the United
Kingdom was required to compensate Chevreau for
the loss of certain property, books and documents which,
according to Chevreau, had been in his rooms at the time
of his arrest and had subsequently been stolen or lost
owing to the negligence of the British consular authorities.
In fact, at the request of the French Consul at Resht,
who was away from Persia at the time, Chevreau's books
and documents had been sent to the British Consul who,
in the absence of the French consular authority, was
running the French Consulate. In his award the arbitrator
rejected the French claim, stating that "the British
as©
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Government cannot be held responsible for negligence
by its Consul in his capacity as the person in charge of
the Consulate of another Power." * 6 0 i The situation in
question thus corresponded precisely to one of the cases
envisaged above: that in which the organ of one State
is required to ran a public service of another State, under
the authority of the latter State and in place of one of the
latter State's organs that is unable to perform its functions
itself. The conclusion reached by. the arbitrator, ruling
out the possibility of attributing to the United Kingdom
negligence committed by an organ of the British State at
a time when it was performing a typical public function
of the French State, was obviously based on recognition
of the principle which, in the Commission's opinion,
should govern the matter: namely, that an act or omission
on the part of an organ of one State acting in exceptional
circumstances under the authority of another State and
in the exercise of elements of that other State's governmental authority should be considered under international
law to be an act of that other State and not of the State
to which the organ belongs.
(14) Those authors of learned works on international
law who have studied the problem of the international
responsibility of a State for the conduct of organs placed
at its disposal by another State or by an international
organization also express themselves in favour of attributing such conduct to the State receiving the "loan"
in question, providing that the organs concerned have
genuinely been placed at the disposal of the beneficiary
State: that is to say, that they are subject in their actions
to the authority and control of that State, not to those of
the sending State or international organization. 602
(15) In the Commission's view there can be no doubt
about the validity of the rule stated in article 9. The
principle of the attribution to a particular State of the
conduct of an organ of another State or of an international organization that has been effectively placed
at the disposal of the former State is a logical inference
from the criteria governing the rales stated in the previous articles. An organ which is "lent" by one State
to another State, and which consequently performs its
activities under the authority and control of the latter
State, is not acting as an organ of the State to which it
belongs. Its acts are no more attributable to the lastmentioned State than acts committed by that organ as a
private individual would be. On the other hand, the
conduct in which that organ engages in the exercise of
elements of the governmental authority of the State at
801

Ibid., p. 1141, [translation by the United Nations Secretariat].
On this subject, see J. P. Ritter, "La protection diplomatique k
1'egard d'une organisation Internationale", Annuaire frangais dedroit
international, 1962 (Paris) vol. VIII (1963), p. 444, I. Brownlie,
Principles of Public International Law (Oxford, Clarendon Press,
1966), p. 376; F. Durante, Responsabilita intemazionale e attivitd
cosmiche (Padua, CEDAM, 1969), pp. 40 et seq.; P. Kuris, op. dL,
pp. 178 et seq.; P. A. Steiniger, "Dieallgemeine Voraussetzungen...",
Wissenschaftliche Zeitschrift... {he. cit.% pp. 448-449. The lastnamed writer (who also refers to article 4 of the draft agreement
prepared by himself and B. Graefrath in 1973) (for reference, see
above, foot-note 576) states that in certain cases an international
responsibility might be laid upon the sending State; the possible
cases he considers are, however, those examined below in parap«ph 16 of this eommeattsy, wMsfe in reality fell w A the provisions of article 9.
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-33whose disposal it has been placed is of necessity an act of
that State, even if that State has not granted it the status
of an organ in its own legal system. Even in this case, the
conduct of the "lent" organ is an act of the State receiving the loan", just as the conduct of an individual
in fact exercising elements of the governmental authority
of that State would be. That State would have to bear the
responsibility if the act should be characterized as internationally wrongful.
(16) In formulating the rule stated in article 9, the
Commission discussed whether or not express provision
should be made in its text for the case in which the very
act of placing some of a State's organs at the disposal of
another State would in itself constitute a breach of an
international obligation incumbent on one or the other of
the two States concerned or on both of them. A State
may be internationally bound not to furnish aid of ?jiy
kind—and therefore not to "lend" any of its organs—to
another State against which, for example, the Security
Council may have ordeiv^ the adoption of sanctions.
Again, the act of placing specific organs at the disposal
of another State with a view to their use in the commission of an internationally wrongful act may certainly
amount to a breach of an international obligation.
Conversely, it is possible that the action of a State in
admitting to its territory organs placed at its disposal by
another State may, in specific cases, constitute a breach
of an international obligation incumbent on it. The
Commission did not, however,- consider that such
possibilities made it necessary to formulate an exception
to the rule in article 9. A loan of one of its organs by a
State to another State is one act: the subsequent conduct
of the lent organ acting under the authority and control
of the beneficiary State is another. Even in the case
where the first act was in itself an internationally wrongful
act of the lending State entailing, as such, its international
responsibility, the conduct of the wrongfully lent organ
acting henceforth under the authority of the beneficiary
State and in the exercise of that State's governmental
authority would nevertheless have to be regarded as an
act of the latter State.
(17) The Commission likewise saw no need to make a
special reservation for the case where criteria for attribution different from those prescribed in article 9
might be specified in the agreement by which a subject of
international law undertakes to place some of its organs

at the disposal of another subject of international law.
The Commission held that such a reservation would be
unnecessary in the relations between the State to which
organs were lent and the lending State because such
relations would in any case be governed by the international agreement concluded between them. In relations
with third States—the most important aspect of the
question—a reservation of this kind might lead to misunderstandings and provide the State bearing responsibility under the rule laid down in the present article
with an inadmissible pretext for evading that responsibility. The agreement concluded between the two parties
to the "loan" of organs must in no case be allowed to
prejudge the situation of third States or to affect claims
by which such third States might invoke, under general
international law, the international responsibility of one
or other of the two parties in question.
(18) With regard to the formulation of the rule, it has
already been noted that, in using in article 9 the words
"organ ... placed at the disposal of a State by another
State", the intention was to include in the scope of this
expression also an organ of one of the entities separate
from the State proper which are taken into consideration
in article 7. The words "placed at the disposal" were
preferred to others, such as "lent" or "transferred"
because they seemed to convey more clearly the essential
condition for the attribution of an act to the State to
which the foreign organ has been sent: namely, that that
organ should be subject in its actions to the authority,
direction and control of that State. Lastly, the phrase
"if that organ was ac ng in the exercise of elements of
the governmental authority of the State at whose disposal
it has been placed" was selected as that best calculated
to make it clear (a) that the conduct of the organ placed
at the disposal of a State by another State or by an international organization cannot be attributed as a possible
source of international responsibility to the State receiving the "loan" in the case where such conduct has
been engaged in as part of activities carried on by the
"lent" organ in an exclusively personal capacity, and (b)
that such attribution is likewise excluded in cases where
the conduct complained of has been engaged in as part
of activities which are carried on officially but which
involve the exercise of elements of the governmental
authority of the State to which the organ belongs and not
of the State at whose disposal the organ has been placed.

Article 10
Attribution to the State of conduct of
organs acting outside their competence
or contrary to instructions concerning
their activity
The conduct of an organ of a
State, of a territorial governmental
entity or of an entity empowered to
exercise elements of the governmental
authority, such organ having acted in
that capacity, shall be considered as
an act of the State under international
law even if, in the particular case,
the organ exceeded its competence
according to internal law or
contravened instructions concerning its
activity.

(1) In articles 5 and 7 of the draft articles, provision has
been made for the attribution to the State qua subject of
intemational law, as a possible source of international
responsibility on its part, of the conduct of organs which
form part of the State machinery proper, and of the conduct of organs of territorial governmental entities or other
entities also empowered by internal law to exercise elements of the governmental authority; these provisions
apply, of course, only to conduct which the persons constituting the organs have adopted in performing their
functions as members of those organs and not as private
individuals. The purpose of the present article is to specify
that such conduct is attributed to the State, qua subject
of international law, even if the perpetrators have contravened the provisions of internal law concerning their
activity, as in the case where they have exceeded their
competence under internal law or if they have contravened
instructions received. There is no exception to this rule
even in the case of manifest incompetence of the organ
perpetrating the conduct complained of, and even if other
organs of the State have disowned the conduct of the
offending organ.
(2) It follows that, under the system adopted by the
Commission, no conduct of State organs or of the other
entities mentioned in article 7 is excluded from attribution
to the State qua subject of international law. Only the
actions of the human beings constituting the organs in
question, performed in their capacity as private individuals, are not regarded as acts of the State capable, as
such, of incurring its international responsibility. On the
contrary, such actions are never attributable to the State
even if their perpetrators have used, in the case in question, the means—including weapons—placed at their
disposal by the State for the exercise of their functions.
Acts of commission and omission performed in a purely
private capacity by persons who happen to possess the
status of organs of the State, organs of a territorial goveratal entity, or organs of another entity empowered to
exercise elements of the governmental authority, are OE
exactly the same footing as the acts of commission and
omission of the private individuals dealt with in article 11.
*/
pp. 61-70.
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(3) The attribution or non-attribution to the State of
the conduct of organs which acted in their official capacity
but outside their competence under internal law, or
contrary to instructions received orB more generally,
in breach of the provisions of internal law which they were
required to obey in their activity, had been one of the
questions most keenly debated among international
lawyers. However, the Commission wished to avoid
involvement in theoretical discussion and, more particularly, to avoid being influenced by certain theses based
on a mistaken assimilation of the situation under international law to the situation existing under internal tow.
It is true that international law presupposes the internal
organization of the State to be as the State establishes it;
it presupposes, in particular, the existence of rules of
internal law which determine the position of the various
organs in the State machinery proper or in the machinery
of the other entities which share with the State the exercise
of elements of the governmental authority. But that is ill.
On the basis of this presupposition, it is international lmw
alone that established the conditions under which the
conduct of those organs is attributed to the State qua
subject of international law and can give rise to an international responsibility of the State. The characterization
of certain conduct of organs as acts of the State for the
purpose of determining its international responsibility
is completely independent of thi ^aracterization of the
same conduct as acts of the State liable to incur administrative responsibility under internal law. Once again,
therefore, it is on the basis of the data provided by State
practice and international judicial decisions, and aiio
bearing in mind the requirements of modem intemational
life, that the Commission has formulated the rule kid
down in the present article.
(4) As ^ regards the date provided by Slate practice and
international judicial decisions, however, the Commission
considers it necessary to clarify a number of points
at the outset in order to :void the errors of interpretation
which some writers have committed, and which are
often the cause of differences of opinion in evaluating the
data provided by such practice and decisions. In thi§
connexion the Commission wishes to emphasize that in
order to be able to assert that, in a given case, the conduct
of an organ which has contravened the provisions of
internal law concerning its activity has been attributed
to the State, it is not sufficient to argue that the Slate
ultimately had to make reparation at the international
level for the damage actually caused by the organ in
question. It is also necessary to be sure, in such a case,
that it is in fact the conduct of the organ in question
which was considered the source of the international
responsibility of the State, and that the act attributed to
the State as the source of responsibility was not, rather,
the conduct of other organs accused, for example, of
not preventing the injurious act or of not punishing its
perpetrator. Moreover, it is essential that the conduct
of the organ which has acted outside its competence or
contrary to instructions received should not have teen
subsequently approved or endorsed by other organs
possessing the authority to redress the initial wrong.
Otherwise there is no doubt that in such a situation the
State should be held responsible, but it is doubtful
whether it is then possible to speak of responsibility for
acts of commission and omission which are ** unauthorized" or contrary to internal law. The conduct in question,

albeit ex post facto, has been legitimized. It is accordingly
on the same footing as conduct which was ab initio consistent with internal law. On the other hand, in order to
deny that conduct has been attributed to the State, it is
not sufficient to observe that the State has not ultimately
been held responsible for the conduct of the organ under
international law. In order that the international responsibility of a State may be incurred, it is not sufficient that
a particular item of conduct should be attributable to it;
it is necessary that this conduct should also represent a
completed breach of an international obligation. However,
certain international obligations of the State, particularly
with regard to the treatment of aliens, cannot be regarded
as having been finally breached so long as the possibility
of obtaining redress in accordance with those obligations
still exists under the internal legal system. Therefore
the fact that a State or an international tribunal rejects
an application for compensation, submitted by a State
on behalf of a national who has suffered damage by the
act of an incompetent organ, on the ground that that
person has not availed himself of such a possibility, in
no way implies that there has been any intention to rule
out, on principle, the idea that the State should assume
international responsibility for the acts or omissions of
an incompetent organ. All the State or tribunal in question wanted to show is that, because of the failure of the
injured individual to take action, the existence of a
breach by the State of an international obligation was not
finally established.38
(5) That being said, it must be acknowledged that State
practice in the matter under consideration has changed
in the course of time. The practice followed before the end
of the nineteenth century was not such as to allow any
final conclusions to be reached on the point which concerns us. Different theses were advanced not only by
different States but sometimes by the same State on
different occasions.39 It has also happened that a State
has used partly contradictory arguments during a particular case or, having laid down a criterion, has failed to
apply it fully.40 At times the legal departments of States
give the impression of groping in the dark for a definition
of principles, and not of having always had clear and
distinct criteria in view. Moreover the language used

sometimes creates superficial impressions from which it
would be rash to draw conclusions too readily.41
(6) There are, however, statements of position to which
special importance must be attached. This applies, so far
as the practice of the United States of America is concerned, to the position taken by Mr. Bayard, the Secretary
of State, in a note addressed to Mr. Clark on 17 August
1885 in connexion with the American Bible Society case.
The following is an extract:
... it is a rule of international law that sovereigns are not liable, in
diplomatic procedure, for damages to a foreigner when arising from
the misconduct of agents acting out of the range not only of their real
but of their apparent authority.42

Shortly afterwards, on 14 August 1900, Secretary of State
Adee used the same formula in his letter to the Ambassador of Italy at Washington, but linked it to the case of
subordinate organs.43 In the following paragraphs,
frequent reference will be made to these two statements of
position.
(7) In European practice during the second half of the
nineteenth century, the case which appears to be the most
significant, since a number of Governments were called
upon to express their opinion on it, is the Italian-Peruvian
dispute concerning reparation for damage sustained by
Italian nationals in Peru at the hands of the Peruvian civil
and military authorities during the civil war of 1894-1895.
In a note of 26 October 1897 addressed to the representatives of several foreign Governments, including the
Italian Government, Mr. de la Riva-Agiiero, the Peruvian
Minister for Foreign Affairs, had denied the existence of
international responsibility of the State
... for damage caused by agents of the authority by virtue of acts
unrelated to their legal functions, if the Government disapproves of
and censures their conduct and subjects the offending official to
appropriate proceedings to give effect, in accordance with the law, to
the civil and criminal responsibility he has incurred ... All the principles which I regard as established serve to show that the State
incurs responsibility and a diplomatic claim is justified only in cases
41
For example, the letter sent on 11 October 1893 by Mr. Tripp,
the United States Minister to Austria, to a Mr. Mix, a United States
national who, it seems, complained that he had been the victim of an
"outrage" committed by Austrian officials, would appear at first
sight to contain a clear rejection of attribution to the State, as a
source of responsibility, of the acts of organs which violate internal
law (United States of America, Department of State, Foreign
Relations of the United States (Washington, D.C., U.S. Government
Printing Office, 1894), p. 25). On reflection, however, it becomes clear
that this case constitutes a precedent for affirming that international
responsibility of the State cannot be claimed until it has been determined that fulfilment of the international obligation cannot be
secured by recourse to available local remedies. This being so, however, it is far less certain that this case proves that the State would by
no means be responsible for actions or omissions on the part of its
officials acting outside their competence or contrary to instructions
concerning their activity.

38
It should also be borne in mind that there are State legal systems which provide for recourse against the administration itself,
whereas there are other systems which admit the possibility of personal recourse against the individual-cum-organ that is accused of
having acted outside his competence or in breach of internal law.
There too, however, the assertion that the injured individual should
have applied to the courts and demanded redress from the offending
organ does not imply any intention to establish a parallel between the
conduct of the organ which acted outside its competence and the
conduct of an individual.
89
For instance, the attitude of the Italian Government at that
tune, as revealed in the Bartolozzi case and the case of the damage in42
J.B. Moore, A Digest... (op. cit.), vol. VI, p. 743. See also the
flicted on certain Italian nationals in Chile, shows some vacillation. On
these cases, see S.I.O.I. (Societa Italiana per 1'Organizzazione position taken by the same Secretary of State in connexion with the
Tunstall case in 1885 {ibid., p. 664). In this case the attribution of
Intemazionale)—C.N.R. (Consiglie Nazionale delle Ricerche), La
prassi italiana di diritto intemazionale (Dobbs Ferry, N.Y., Oceana, responsibility to the United States of America was rejected, the
injurious act having in practice been performed by an organ acting in
1970), 1st series (1861-1887), vol. II, pp. 862-864.
a purely private capacity.
40
The case of the Star and Herald (United States v. Colombia)
43
Ibid., p. 743.
may be cited in support of these considerations. On this case, see J. B.
4
4
Moore, A Digest of International Law (Washington, D.C., U.S.
Italy, Archioio del Ministero degli Affari esteri italiano, serie
Government Printing OHice, 1906), vol. VI, pp. 775 et seq.
politica P., No. 43 (translation from Spanish).

where damage and injuries are Inflicted on aliens by acts contrary to
tiie provisions of treaties or, in the absence of these, to the law of
nations, which are committed by the Government or its civil and
military agents in the performance of their functions, on the orders or
with the approval of the Government and, as I have said elsewhere,
by an absolute denial of justice.44

The Italian Government expressed reservations regarding
the principles set forth by Mr. de la Riva-Agiiero, and
asked the British and Spanish Governments for their
opinions. The British Government agreed with the Italian
Government in considering
... the theory that officials of the State are not responsible for acts
which are not the consequence of orders directly given them by their
Government to be inadmissible ... hence all Governments should
always be held responsible for all acts committed by their agents by
virtue of their official capacity.43

The Spanish Government expressed the same opinion:
His Majesty's Government is of the opinion that the agents of a
government, whenever they are acting in the performance of their
functions, commit the government as a whole, since there is no way to
resist the action of these officials, because this action is based on the
authority they exercise. Consequently, His Majesty's Government
believes that compensation should be paid for unjustifiable damage
caused by agents of a government in the performance of their functions, whether or not they were acting on orders of that government.
If this were not the case, one would end by authorizing abuse, for in
most cases there would be no practical way of proving that the agent
had or had not acted on orders received.46

The Italian Minister for Foreign Affairs endorsed the
opinions of the Governments consulted,47 and consequently instructed the Italian representative at Lima to
support the claims of the injured Italian nationals.48
(8) The further we advance into the twentieth century,
the more manifest is the recognition of the basic principle
that the State must acknowledge as its own, at the international level, the acts of organs which have exceeded
their competence or contravened instructions concerning
their activity. In this respect, the attitude taken by the
Government of the United States of America, on the one
hand, and by the Guatemalan Government in the Shine
and Milligen case in 190749 and the Cuban Government
in the Miller case in 1910,50 on the other, are significant.
(9) It was more especially at the time of the 1930 Codification Conference, held at The Hague, that Governments
found an opportunity to express their views on the subject
with which we are concerned. Mr. Guerrero, the Chairman
of the Committee of Experts for the Progressive Codification of International Law appointed by the League of
Nations, in the report of the Sub-Committee on the
Responsibility of States he prepared in 1926, still sup4S
Mr. Ferrero, Italian Ambassador in London, to Mr. Visconti
Venosta, Italian Minister for Foreign Affairs, 1 March 1898 {ibid.)
(translation from Italian).
*® Note verbale by Duke Almoddvar del Rio, 4 July 1898 (ibid.)
(translation from Italian).
47
See the opinion rendered on 19 February 1899 by the Diplomatic Disputes Board of the Italian Ministry of Foreign Affairs (ibid.).
4@
Mr. Canevaro to Mr. Pirrone, 11 April 1899 (ibid.).
49
G. H. Hackworth, Digest of International Law (Washington,
D.C., U.S. Government Printing Office, 1943), vol. V, p. 575.
30
Ibid., pp. 570-571.

ported the theory that the State is not responsible for the
"acts contrary to international law" of organs acting
outside their competence as defined by municipal law.
Such acts could not, in his view, be attributed to the State.
However, these conclusions were to be rejected by most
Governments. This is apparent, in the first place, from the
replies of Governments to the request for information
addressed to them by the Preparatory Committee of the
Conference in 1928. In point V, No. 2 (b), they were asked
whether the State became responsible in the case of "Acts
of officials in the national territory in their public capacity
(actes defonction) but exceeding their authority". Of the
19 States which submitted written replies on this point,
only three took a negative view, five failed to take a clear
position, while 11 were clearly in favour of State responsibility.51 Similar replies were given to point V, No. 2(e),
which dealt with "Acts of officials in a foreign country,
such as diplomatic agents or consuls acting within the
apparent scope of, but in fact exceeding, their authority ".S2
The bases of discussion prepared by the Committee
reflected these view. Basis No. 13 stated that:
A State is responsible for damage suffered by a foreigner as the
result of acts of its officials, even if they were not authorized to
perform them, if the officials purported to act within the scope of
their authority...

and basis No. 14 stated that:
Acts performed in a foreign country by officials of a State...
acting within the apparent scope of their authority are to be deemed
to be acts of the State and, as such, may involve the responsibility of
the State.

In the- discussion which took place in the Third Committee of the Hague Conference, some delegates proposed
the deletion of basis No. 14.53 Others spoke in support
of it. At the end of the discussion, a proposal to delete
basis No. 13 was rejected by 19 votes to 13; Mr. Guerrero
withdrew his proposal, which reverted to the idea of nonresponsibility; and the proposal to adopt basis No. 13,
with a few amendments submitted by the Swiss delegation,
was adopted by 20 votes to 6, with a few abstentions.34
Basis No. 13, having thus been adopted, was sent to the
Drafting Committee; the latter prepared the following
text, which became article 8, paragraph 2, first sub-paragraph, of the articles adopted in first reading by the Third
Committee of the Conference:
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See League of Nations, Conference for the Codification of
International Law, Bases of Discussion for the Conference drawn up by
the Preparatory Committee, vol. Ill: Responsibility of States for
Damage caused in their Territory to the Person or Property of
Foreigners (document C.75.M.69.1929.V), pp. 75 et seq.\ and Supplement to vol. Ill (document C.75(a).M.69(a).1929.V), pp. 3 and
16-17.
92
Bases of Discussion ... (op. cit.), vol. I l l , p . 78 et seq.\ and
Supplement to vol. Ill (op. cit.), pp. 3 and 17.
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The Conference was unable to consider basis N o . 14, owing to
lack of time.
54
For the discussions at the Conference, see League of Nations,
Acts of the Conference for the Codification of International Law,
held at The Hague from 13 March to 12 April 1930, vol. IV, Minutes
of the Third Committee (document C.351(c).M.145(c).1930.V),
pp. 85 et stq.

had probably acted in breach of the provisions of internal
law concerning their activity, fail to refer to the question
with which we are concerned; in these decisions, international responsibility is attributed to the State for the
(10) The criteria which prevailed at the Hague Codifica- conduct of the officials in question without making it clear
tion Conference of 1930 have not undergone any subse- whether or not those officials had exceeded their compequent changes. One of the clearest and most frequently tence or contravened provisions they should have obeyed,
higher authority might
quoted statements of position is to be found in the opinion and without inquiring what attitude
61
delivered in 1931 by the United States Court of Claims in have adopted towards the case. In cases in which the
and examined, the criteria
the Royal Holland Lloyd v. the United States case.56 The question was expressly raised 62
principle of the attribution to the State of the conduct of adopted vary from case to case and the reasons given for
thought
its organs which have acted countrary to the provisions of the decisions sometimes reveal a confusion of
63
internal law has in fact been constantly invoked by which does not make for easy interpretation.
claimant States (for example by the United States of (13) The awards rendered by the various mixed comAmerica in 1933 in the Colom y Piris case51 and by Bel- missions in the "Venezuelan arbitrations" of 1903 form
gium in 1936 in the Baron de Borchgrave case56) and has a link, as it were, between the arbitral decisions of the
been accepted even by respondent States (cf. the posi- nineteenth century, which were characterized by a great
tion of Bulgaria in the aerial incident of 27 July 1955 deal of uncertainty, and those of the twentieth century,
case59 and of Italy in 1965 in connexion with the Manto- where there is a uniform trend towards attributing to the
vmi case.60
State the conduct of its organs acting in that capacity but
(11) To an even greater extent than diplomatic practice, in contravention of the rules of internal law. None of the
the decisions of international tribunals, viewed as a whole latter decisions any longer contain the idea that the action
and, above all, in the perspective of their historical devel- of an official, even if subordinate, who has acted as an oropment, unquestionably confirm, in the opinion of the gan but has exceeded his competence or contravened the
Commission, the basic principle that the acts of State instructions received is to be identified with the action of
organs which have acted outside their competence or con- a private individual. It is true that, in order to establish the
travened the instructions received should be attributed responsibility of the State, the arbitrator may at times fall
to the State, as a source of international responsibility. back in a particular case on the argument that the GovernIndeed, there are many decisions confirming this principle. ment implicitly approved, if it did not expressly authorize
It is true that neither the Permanent Court of International the conduct of the organ under its authority. That is what
the Compagnie
Justice nor the International Court of Justice has had occurred in the award handed down in
6
generate
des
asphaltes
de
France
case.
*
In
other awards,
occasion to pronounce on this question, but arbitral
tribunals and commissions have had many opportunities
to do so and arbitral awards are not lacking. The same
61
See, for example, the decisions handed down in the Only Son
observation applies in this connexion as was made with
case (J. B. Moore, History and Digest of the International Arbitraregard to State practice: as we pass from earlier eras to tions to which the United States has been a Party (Washington, D.C.,
times nearer the present day, we can detect an unmistak- U.S. Government Printing Office, 1898), vol. IV, pp. 3404-3405),
able progression in the clarity of ideas and the definition of the William Lee case (ibid., pp. 3405 et seq.) and the Donoughho case
(ibid., vol. Ill, pp. 3012 et seq.).
principles.
International responsibility is likewise incurred by a State if
damage is sustained by a foreigner as a result of unauthorized acts of
its officials performed under cover of their official character, if the
acts contravene the international obligations of the State. 55

(12) In the period covering the entire second half of the
nineteenth century, we find that a number of arbitral
awards, though handed down in cases in which organs
" Ibid., p. 238.
" "... the United States bears what has been described as a
'wide, unlimited, unrestricted and vicarious responsibility' for the
acts of its administrative officials and its military and naval forces ...
Governments are responsible, in their international intercourse, for
the acts of their authorized agents, and if such acts were mistaken,
or wrongful, liability arises against the government itself for the
consequences of the error or the wrong." (American Journal of
International Law (Washington, D.C.), vol. 26, No. 2 (April 1932),
p. 410).
" G.H. Hackwoth, op. cit,. p. 570.
88
P.C.I.J., series C, No. 83, p. 26 (The Borchgrave case, Memorial of the Belgian Government).
" See in particular the text of the Bulgarian note of 4 August 1955
to the Government of Israel in I.C.J., Memorials, Aerial Incident of
27 July 1955 (Israel v. Bulgaria; United States v. Bulgaria; United
Kingdom v. Bulgaria), p. 14; and the text of an identical note,
bearing the same date, to the United States Government, in M.
Whiteman, Digest of International Lam (Washington, D.C., U.S.
Government Printing Office, 1967), vol. VIII, p. 892.
*° Revue ginirale de droit international public (Paris), vol.
XXXVI, No. 3 (July-September 1965), p. 835.
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For example, in the decision relating to the case of the Matilda
A. Lewis, handed down by the American-British Claims Commission
set up by the Treaty of 8 May 1871, the principle applied is that the
State must bear responsibility for the decisions of subordinate
officials even if they contravene or erroneously interpret the rules of
municipal law (J.B. Moore, History and Digest... (op. cit.), vol. III.,
pp. 3019 et seq.). On the other hand, in the award delivered in the
Gadino case on 30 September 1901 by the Italian-Peruvian Arbitration Tribunal established under the Convention of 25 November
1899, the arbitrator completely assimilated actions illegally committed by subordinate officials to the actions of private individuals and
affirmed that the responsibility of the State could be involved only if
the State had not used the means within its power to prevent the
illegal action or had not punished the offenders (United Nations,
Reports of International Arbitral Awards), vol. XXV (United Nations publication, Sales No. 66.V.3), p. 415.
63

See for example the decision handed down on 19 March 1864
by the Arbitral Commission set up in 1863 by France and Argentina
to adjudicate the Lacaze case (A. de Lapradelle and N. Politis,
Recueil des arbitrages internationaux (Paris, Pedone, 1923), vol. II,
pp. 297-298), and the decision of the United States-Venezuelan
Mixed Commission set up under the Convention of 5 December
1885 concerning the William Yeaton case (Moore, History and
Digest ... (op. cit.), vol. Ill, pp. 2946-2947).
6
* Award rendered by the British-Venezuelan Mixed Claims
Commission, constituted under the Protocols of 13 February and
7 May 1903 (United Nations, Reports of International Arbitral
Awards, vol. IX (United Nations publication, Sales No. 59.V.5),
p. 396).

however, a different position is taken. This is so in the
decision in the Maal case. In ordering Venezuela to pay
compensation for the maltreatment inflicted on Maal, a
Netherlands national, by the police, Umpire Plumley
stated that he had no difficulty in acknowledging that such
treatment had occurred without the knowledge of the
high authorities of the Government, but that:
... the acts of their subordinates in the line of their authority,
however odious their acts may be, the Government must stand sponsor for.65

Lastly, there are some awards, such as that rendered in
the Metzger case,66 where the State was required to pay
a pecuniary indemnity although it had already punished
the offending organ. A few years later, the award relating
to the La Masica case, delivered on 7 December 1916 by
Alfonso XIII, King of Spain, explicitly stated the principle
that the State must bear responsibility for the acts of its
organs even if they had acted in violation of the provisions
of municipal law.67
(14) The truly important and significant decisions,
however, which represent, as it were, the culminating
point of the evolution and progressive refinement of legal
thinking on the problem we are considering, occur in the
1920s. Two awards especially, one rendered on 23 November 1926 by the United States-Mexican General Claims
Commission constituted under the Convention of 8 September 1923 relating to the Youmans case, and the other
on 7 June 1929 by the French-Mexican Claims Commission set up under the Convention of 25 September 1924
relating to the Caire case, provide a precise, detailed and
virtually definitive formulation of the principles applicable.
In the first of these two cases, the Commission had to
establish whether the Mexican Government should
assume international responsibility for the action of a
detachment of 10 so icrs and their commanding officer,
who were sent to Angangueo with instructions to protect
some United States nationals threatened by disturbances,
but who, instead of carrying out the orders given them,
shot one of the aliens dead and then took part, with the
rioting mob, in the massacre of two others. The Commission, presided over by van Vollenhoven, ordered the
respondent Government to make good the injury and
gave the following reasons for its decision:
... we do not consider that the participation of the soldiers is the
murder at Angangueo can be regarded as acts of soldiers committed
in their private capacity when it is clear that at the time of the commission of these acts the men were on duty under the immediate
supervision and in the presence of a commanding officer. Soliders
inflicting persona] injuries or committing wanton destruction or
loosing always act in disobedience of some rules laid down by
superior authority. There could be no liability whatever for such misdeeds if the view were taken that any acts committed by soldiers in
®s Decision delivered by the Netherlands-Venezuelan Mixed
Claims Commission, established under the Protocol of 28 February
1903 {ibid., vol. X (United Nations publication, Sales No. 6C.V.5),
pp. 732-733).
C6
Decision rendered by the German-Venezuelan Mixed Claims
Commission, established under the Protocols of 13 February and
7 May 1903 {ibid,, pp. 417-418).
67
Ibid., vol. XI (United Nations® publication, Sales No. 61.V.4),
p. 560.

contravention of instructions must always b@ considered as persona!
acts.68

The Caire case concerned the murder of a French
national by two Mexican officers. After the victim had
refused to give them a sum of money which they demanded, the officers took Mr. Caire to the local barracks
and shot him. The Commission found:
... that the two officers, even if they are deemed to have acted
outside their competence... and even if their superiors countermanded an order, have involved the responsibility of the State, sine®
they acted under cover of their status as officers and used means
placed at their disposal on account of that status.

This decision was preceded by a long statement of reasons
by the Presiding Commissioner, Verzijl, in the course of
which he declared:
I consider ... to be perfectly correct ... [those theories which]
tend to impose on the State, in matters of international concern,
responsibility for all acts committed by its officials or organs and
constituting delinquencies from the standpoint of the law of nations,
irrespective of whether the official or organ in question has acted
within or beyond the limits of his or its competence...
... whenever an official has availed himself of his official status,
the fact that he acted outside his competence does not exempt the
State from international responsibility, and that non-responsibility of
the State is restricted to cases where the act had no connexion with
the official function and was, in fact, merely the act of a private
individual.69

(15) The views of writers on international law have
followed a course parallel to that observed in the case of
State practice and the decisions of international arbitration bodies. Owing mainly to the theoretical difficulties
they found in attributing to the State, under international
law, conduct which was not attributable to it under internal law, the earliest writers placed the conduct of organs
acting in their official capacity but outside their competence on the same footing as the conduct of private individuals. According to those writers no responsibility of
the State for such conduct was conceivable except in
cases where higher authorities had as it were been
"accomplices" in the injurious acts or at least had not
done all they could to prevent them, had not disavowed
them and had not punished those who committed them.70
Subsequent clarification regarding the need to draw a
clear distinction according to whether the actions and
omissions of organs are attributed to the State under
68
Ibid., vol. IV (United Nations publication, Sales No. 1951.V.1),
p. 116. The Commission was subsequently to apply on many occasions the principles defined in the Youmans case. See, in particular,
the awards relating to the Mattin case {Ibid., pp. 176 et seqX th@
Stephens case {ibid., pp. 267-268), and the Way case {ibid., pp.
400-401).
69
Ibid., vol. V (United Nations publication, Sales No. 1952.V.3),
pp. 529 et seq. (Translation from French.)
70
See, for example, C. Calvo, Ls droit international thioriqm et
pratique, 5th ed. (Paris, Guillaumin), vol. 3, pp. 135-136; F. Despagnet, Cows de droit international public, 3rd ed. (Paris, Laroae si
Tenin, 1905), p . 564. L. Oppenheim {International Law: A Treatise),
8th ed. [Lauterpacht] (London, Longmans, Green, 1955), vol. I,
pp. 337-338, 362-363, also treated private individuals and incompetent organs alike, and spoke in both cases of the "vicarious" responsibility of the State. In the case of incompetent organs, however, he
conceived of that responsibility as "broad and not limited", i.e. as
always existing, what@v@r the attitude of other orgmos of th® Stale
might hive beso.

municipal law or under international law eliminated the
opposition to the idea of considering the actions or
omissions in question as "acts of the State". At the same
time, as practice and international decisions become
clearer and more consistent, modern international jurists
Slave almost unanimously71 come to consider it as established that actions or omissions of organs of the State,
irrespective of whether they conform or are contrary to
the legal provisions governing their conduct, must be
considered as acts of the State from the standpoint of
juridical relations between States.72
71
Among the few modern writers on international law who hold
that the State is not responsible for the acts committed by organs
acting outside their competence, see R. Quadri. La sudditanza nel
dtritto internazionale (Padua, CEDAM, 1935), pp. 199 et seq.\ and
D. B. Levin, Otvetstvennost gosudarstv v sovremennom mezhdunarodmun prove (Moscow, Izdatelstvo Mezhdunarodnye Otnosheniya,
1966) pp. 75 et seq. According to E. M. Borchard (The Diplomatic
Protection of Citizens Abroad or The Law of International Claims
(New York, Banks Law Publishing Co., 1928), pp. 185 et seq., 189 et
j«f.)), the State is responsible for the wrongful acts of its "superior"
organs acting outside their competence, but not of its "minor" ones.
Other writers, while subscribing to the view that the State is internationally responsible for the conduct of its organs in violation of
internal law, do not express themselves clearly or doubt the possibility of attributing such conduct to the State. See in particular C. de
Visacher, "Notes sur la responsabilitl Internationale des Etats et la
protection diplomatique d'apres quelques documents regents",
Revue de droit international et de legislation comparee (Brussels),
3rd series, vol. VIII, No. 3, 1927, pp. 253-254; L. Strisower, report
on "La responsabilite1 Internationale des Etats a raison des dommages cause's sur leur territoire a la personne ou aux biens des
Grangers", Annuaire de Vlnstitut de droit international, 1927-1
(Paris), vol. 33, pp. 457,460 and 461; A. V. Freeman, "Responsibility
of States for unlawful acts of their armed forces ", Recueil des corns
de VAcadimie de droit international de La Haye, 1955-11 (Leyden,
Sijthoff, 1956), vol. 88, p. 290; I. von Munch, Das volkerrechtliche
Dsiikt in der modernen Entwicklung der Volkererrechtsgemeinschaft
(Frankfurt-am-Main, Keppler, 1963), pp. 181-182 (and also pp. 150131); D.W. Greig, International Law (London, Butterworth, 1970),
pp. 434 et seq.
72

Among the many writers who subscribe to this principle, see C.
BagSeton, The Responsibility of States in International Law (New
York, New York University Press, 1928), p. 57; D. Anzilotti, Corso
dl diritto internazionale, 4th ed. (Padua, CEDAM, 1955), vol. I,
pp. 387-388; J.G. Starke, " Imputability of international delinquencies*', The British Year Book of International Law, 1938 (London),
vol. 19, pp. 109 et seq.; R. Ago, "LedeJit international", Receuildes
corns ... 1939-11 (Paris, Sirey, 1947), vol. 68, pp. 469 et seq.; R.
Monaco, "La responsabilita internazionale dello Stato per fatti degli
individui", Revista di diritto internazionale, (Rome), XXXIst year,
3rd series, vol. XVIII, fasc. 1 and 2-3 (1939), pp. 22 et seq.; K.
Furgler, Grundprobleme der volkerrechtlichen
Verantwortlichkeit
der Staaten unter besonderer Berucksichtigung der Haager Kodifikationskonferenz, sowie der Praxis der Vereinigten Staaten und der
Sckaeiz (Zurich, Polygraphischer Verlag, 1948), pp. 25-26; B.
Cheng, General Principles of Law as Applied by International Courts
ami Tribunals (London, Stevens, 1953), pp. 201 et seq.; P. Guggenheim, Traiti de droit international public (Geneva, Georg, 1954),
vol. II, pp. 5 et seq.; P. Reuter, "La responsabilita Internationale",
Droit international public (cours) (Paris, Les Nouvelles Institutes,
1953-1956), pp. 87 et seq.; G. Dahm, Volkerrecht (Stuttgart,
Kohlhammer, 1961), vol. Ill, p. 182; T. Meron, "International
responsibility of States for unauthorized acts of their officials". The
British Year Book of International Law, 1957, (London), vol. 33,
(1958), pp. 88, 93 et seq., 113 and 114; G. Schwarzenberger, Internati&mlLaw, 3rd ed. (London, Stevens, 1957), vol. I, pp. 615 et seq.;
H. Accioly, "Principes ge'ne'raux de la responsabilite Internationale
d'apres la doctrine et la jurisprudence", Recueil des cours ... 1959-1
(Leyden, Sijthoff, 1960), vol. 96, pp. 360 et seq.; J.P. Queneudec, La
res^onsabiliti Internationale de VEtat pour les fautes personnelles de
sss agents (Par»» Librairk §6n£rak de droit et de jurisprudence,
1966), pp. 119-120; C.F. Amerasinghe, "Imputability in the law of
State responsibility for BBjuriss to aliens", Revue dgyptiemm de droit

(16) With regard to codification drafts, only the conclusions of the 1926 Guerrero report exclude the possibility
of making the State responsible for acts of its organs
which have exceeded the limits of their competence
according to municipal law. We have seen that bases of
discussionNos. Band 14, prepared in 1929 by the Preparatory Committee of the Hague Conference for the
Codification of International Law, and article 8, paragraph 2, first sub-paragraph, of the draft articles adopted
in 1930 in first reading by the Third Committee of the
Conference, clearly stated the opposite principle. Article
12 of the 1961 revised draft by F.V. Garda-Amador
provided that
an act or omission shall likewise be imputable to the State if the
organs or officials concerned exceeded their competence but purported to be acting in their official capacity. 73 .

As to the drafts prepared by private institutions, the one
prepared by the International Law Association of Japan
in 1926 and the one prepared by the Harvard Law School
in 1929, contain provisions that are not entirely clear.74
All the other drafts expressly accept as a basic principle
the possibility of attributing the conduct of its organs to
the State as a source of international responsibility when
they have acted in their official capacity, even if in the case
in question they were not competent according to municipal law, had disobeyed their instructions, and so on: see
the second and third paragraphs of article I of the draft
prepared by the Institute of International Law;75 article 2
of the draft prepared by K. Strupp in 1927;76 article 1,
paragraph 4, of the draft prepared by the German International Law Association in 1930;77 article 1 of the draft
prepared by A. Roth in 1932;78 article 15 of the draft
prepared by the Harvard Law School in 1961 ;79 parainternational (Cairo), vol. 22, 1966,
. 104 et seq.; E. Jimenez d e
Arechaga, "International Responsibility", in M. Serensen e d . ,
Manual of Public International
Law ( L o n d o n , Macmillan, 1968),
pp. 548 et seq.; C . G . T&ie'kides, "Responsabiliid Internationale",
Repertoire
de droit international
(Paris, D a l l o z , 1969), vol. II,
pp. 7 8 6 - 7 8 7 ; P. Kouris, Mezhdunarodnye
pravonarushenia
i otvetstvennost gosudarstva,
(Vilnius, Mintis, 1973), pp. 190 et seq.; P . A .
Steiniger, " D i e allgemeinen Voraussetzungen der volkerrechtlichen
Verantwortlichkeit der Staaten", Wissenschaftliche
Zeitschrift
der
Humboldt-Universitat
zu Berlin, Gesellschafts und Sprachwissenschaftliche Reihe (Berlin), vol. X X I I , N o . 6 (1973), pp. 4 4 7 - 4 4 8 .
73
Yearbook...
1961, vol. II, p. 5 3 , document A / C N . 4 / 1 3 4 and
Add.l.
74
Article 1 o f the Japanese draft provides that the State is responsible for the conduct o f its organs acting " i n the discharge o f their
official functions" and thus seems to imply such responsibility e v e n
for conduct contrary t o the provisions o f municipal law. Article 7,
paragraph (a), o f the second draft provides that the State is responsible for the acts o f high officials " within the scope o f [their] office o r
function".
73
According t o this text, the responsibility o f the State " . . . exists
even when its organizations act contrary to the law or to the order o f
a superior authority".

"It exists likewise when these organs act outside their c o m p e tence under cover o f their status as o r g a n s o f t h e State and m a k i n g
use o f means placed at their disposal as such o r g a n s " (Yearbook ... 1956, vol. II, p. 228, d o c u m e n t A / A C . 4 / 9 6 , annex 8).
76
Yearbook ... 1969, vol. II, p. 151, d o c u m e n t A / C N . 4 / 2 1 7 and
A d d . l , annex IX.
77

Ibid,, p. 149, document A / C N . 4 / 2 1 7 and A d d . l , annex VIII.
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graph 169 of the Restatement of the Law prepared in 1965
by the American Law Institute;80 and article 3 of the draft
prepared by B. Graefrath and P.A. Steiniger in 1973.81
(17) In the opinion of the Commission there is no need
to reopen the discussion on the basic criterion which has
teen affirmed in diplomatic practice and in the decisions
of international tribunals in this century, i.e. the criterion
of the attribution to the State, as a subject of international
law, of the acts and omissions of its organs which have
acted in that capacity, even when they have contravened
the provisions of municipal law concerning their activity.
This criterion is based on the need for clarity and security
in international relations which seems to be the dominant
theme in modem international life. In international law,
the State must recognize that it acts whenever persons or
groups of persons whom it has instructed to act in its name
in a given area of activity appear to be acting effectively
in its name. Even when in so doing those persons or groups
exceed the formal limits of their competence according to
municipal law or contravene the provisions of that law
or of administrative ordinances or internal instructions
issued by their superiors, they are nevertheless acting,
even though improperly, within the scope of the discharge
of their functions. The State cannot take refuge behind
the notion that, according to the provisions of its legal
system, those actions or omissions ought not to have
occurred or ought to have taken a different form. They
have nevertheless occurred and the State is therefore
obliged to assume responsibility for them and to bear the
consequences provided for in international law.
(18) In the opinion of the Commission, there is another
important reason why the principle in question must be
accepted. If the opposite principle were accepted, the
principle that only conduct of its organs which is in conformity with the provisions of its municipal law is to be
attributed to the ^tate, that would make it all too easy
for the State to evade its international responsibility.
It would often be very difficult, if not almost impossible,
for the claimant State to prove that the organ of the
defendant State had not contravened the municipal law
of that State, and particularly to prove that the organ was
not acting on superior orders or that, although officially
disavowed, the conduct was in fact encouraged by the
other organs of the State.
(19) The Commission considered the reasons why States
had in the past opposed the application of the principle
enunciated in the present article. It noted that certain
States, particularly the Latin American States, had opposed the principle because they thought they were not
treated on an equal footing by other States and were continually subjected to interference in their domestic affairs
by foreign powers. It had then occurred to those States
that a means of avoiding such situations might be to
reduce the number of cases in which international responsibility might be attributed to them. In the view of the
Commission, however, these reasons are no longer valid.
ao

Yearbook ... 1971, vol. II (Part One), p. 194, document
A/CN.4/217/Add.2.
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WIsMfuchoftliche Zatschrtfi der Humboldt-U^iversit&i zu
lin (&p. di.), p. 467.

First, the situation as regards relations between States
has changed considerably, while secondly, and especially.
States realized that the way to achieve greater true equality
among States was not to try to reduce the number of casts
in which a claim of State responsibility could be successfully prosecuted because that would only reduce the number of cases in which the responsibility of powerful
States could be invoked, at the same time as the number
of cases in which the responsibility of weaker States could
be invoked. The better course was to try to change the
"primary" rules which establish the obligations of States,
the breach of which entails international responsibility.
(20) Another reason why, in the past, certain States
opposed the principle enunciated was the fear of being
held responsible under international law whenever an
organ (particularly a subordinate organ) caused injury
to an alien in breach only of the municipal law of the
State. In the view of the Commission, this fear also is
unfounded. It in no way follows from the principle
enunciated by the Commission that conduct of that kind
constitutes an internationally wrongful act of the State,
which is a source of international responsibility. For
international responsibility to be incurred, it is necessary
for the conduct attributable to the State to constitute a
breach of an international obligation of the State. If only
municipal law is affected, the conduct in question will be
an act of the State, but not an "internationally wrongful"
act of the State. The situation takes on a different aspect
if the injured alien tries to obtain reparation for the
damage he has suffered by having recourse to the means
available to him under the domestic law of the State and
is then faced with, say, a "denial of justice". But it is then
the breach by its judicial organs of the international
obligation to allow aliens access to its courts, rather than
the original injurious conduct of another organ in breach
only of its municipal law, that constitutes the internationally wrongful act of the State.
(21) Having thus established that there is no longer any
valid reason for not adopting the basic principle in the
matter, the Commission considered the question whether
or not any limitations should be placed on that principle.
It noted that, although some writers and draft codifications supported the principle, they suggested different
ways of restricting the scope of the principle in borderline cases. Suggestions of this kind are also, but more
rarely, to be found in diplomatic correspondence and
international arbitral awards.
(22) Certain authors of learned works or draft codifications have suggested using for this purpose the notion of
general competence*2 they consider that the conduct of
82
Article 2 of the draft prepared by Karl Strupp in 1927 stated
that responsibility of the State was not relieved or avoided by the fact
that the organ had "exceeded ... its authority", provided it had
"general jurisdiction to undertake the act or action in question".
According to article 1 of the draft prepared by A. Roth in 1932, the
State was considered responsible for the acts "of any individuals
whom or corporations which it entrusts with the performance of
public functions, provided that such acts are within the general scope
of their jurisdiction". According to the commentary on articfe 7,
paragraph (a) of the draft prepared by the Harvard Law School in
1929, the formulation used in this clause should be understood as
meaning that the Stale is respooaibte for an iajury to an alien caused

-H-lan organ is internationally attributable to the State only
if the organ acted within the "general scope of its competence" or within the "general scope of its functions".
la the opinion of the Commission such a notion is not
only vague, but inaccurate. Either the organ is competent
under the legal system to which it belongs, or it is not:
there is no such thing as "general" or "genetic" competence, as opposed to "special" or "specific" competence. And it would be even more erroneous to envisage
a "general competence" attributed by international law
in cases where municipal law denied its existence. A limitation thus formulated should therefore not be accepted.
(23) Other international jurists and other draft codifications have applied the criterion of the use of means
derivedfrom function}* This criterion has sometimes been
mentioned even in positions taken by the Governments84
aad in international arbitral awards.85 If we applied this
criterion, the conduct of the organ which had acted in that
capacity, but contrary to the provisions of the municipal
kw concerning its activity, would be internationally attributable to the State only if the organ had used the means
placed at its disposal by the State for the performance of
its functions. Application of this criterion could, however,

lead to unacceptable conclusions. For instance, the State
which would have to assume responsibility for the act of a
police officer who, disobeying his instructions, killed an
alien placed in his custody by using a weapon provided by
the State, would escape responsibility if the same act was
committed by the same police officer using a weapon
provided by a private individual, or even if the same officer
allowed the murder to be committed by a private individual.86
(24) Among other endeavours to limit the scope of the
principle, several internationalists and draft codifications
have adopted the notion of manifest lack of competence91
or, conversely, to that of apparent competence.** It has
been seen that these notions have been used both in the

86
It should be noted that, in some of the positions of Governments referred to in the foot-notes above, it is not clear whether the
reference to the notion of the use of means derived from function is
intended to establish a distinction between conducts of organs of the
State in their capacity as organs or whether it is intended to distinguish the conduct of organs in the performance of their functions as
organs from their conuiict in a purely private capacity, quite unconnected with their association with the machinery of the State, In the
opinion of the Commission, in any case, the notion of the use of
means derived from function cannot be used even for this second
(Fool-note 82 continued.)
purpose. On the one hand, the use of means derived from function is
by one of its higher authorities in so far as that authority acted certainly an indication, but it is not a sufficient indication, because the
"within the general scope" of its office or function (see Harvard Law organ acted in its official capacity. Take the case of a police officer
School, Research in International Law (Cambridge, Mass. 1929), who, while off duty and after a personal altercation with an alien, kills
pp. 162-163). With regard to the authors of learned works, it may be the alien with the weapon supplied to him. The act is still a private act
recalled that Starke (loc. cit., p. 110) speaks of "general compe- of the police officer. On the other hand, the fact that the organ did not
tence"; and C. Fenwick {International Law, 3rd ed., rev. and enl., use means derived from function does not constitute sufficient proof
(New York, Appleton-Century-Crofts, 1948), p. 291), of "general that the organ acted in the capacity of a mere private individual. If an
scope of authority". Dahm (op. cit., p. 182) mentions the acts of organ fails to perform an action which it was required to perform
State organs which are contrary to municipal law but which never- (say, for example, it omits to protect the life of a foreign Head of State
theless fall within the " general sphere of the competence attributed to on an official visit to the country), it is obviously not using means
the organ " or which are objectively related to the functional activities derived from function, but its passive conduct is nevertheless related
to its official activity.
of the organ.
83
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The formulation under cover of, their status as organs of the
As has been pointed cut, the first paragraph of article VIII,
State and making use of means placed at their disposal as such approved at first reading by the Third Committee of the Hague
organs " was used in the third paragraph of rule I of the resolution Conference, laid down the principle of the responsibility of the
adopted by the Institute of International Law in 1927. Article I, State for acts performed by officials acting outside their competence,
paragraph 4, of the draft prepared by the German International Law but "under cover of their official character". The second paragraph
Association in 1930 used the wording "provided that [the authority went on:
sciing beyond its competence] purports to be acting in its official
"International responsibility is, however, not incurred by a
capacity and is employing the official machinery". The wording
State if the official's lack of authority was so apparent that the
proposed by de Visscher (loc. cit., p. 253) is somewhat different.
foreigner should have been aware of it and could, in consequence,
According to the Belgian international jurist, State responsibility "is
have avoided the damage" (Yearbook ... 1956, vol. II, p. 225,
generally acknowledged, at least ... when the injurious act was
document A/CN.4/96, annex 3).
committed by means of the authority or the physical force that the
A text based on similar criteria was inserted by Garcia Amador in
guilty agent possessed by virtue of his functions" [translation from
French]. Other international jurists, such as P. Reuter, (loc. cit., article 12, paragraph 4, of his revised draft of 1961, and by Grafrath
and Steiniger in article 3 of their draft. Formulations which are in
p. 88) use the same formulation.
part similar are to be found in the works of several writers. See,
B
* The replies of Belgium and Finland to the question put in among others, Guggenheim (op. cit., p.6), Jimenez de Arechaga (loc.
point V, No. 2 (b) of the request for information prepared by the cit., p. 550), T6n6kides (loc. cit., p. 787).
Preparatory Committee of the 1930 Conference were clearly based on
88
Strisower (loc. cit., p. 461) insists that the organ must have
this model. The Belgian reply read as follows:
acted "in a manner at least apparently related to its functions";
"The State is responsible if an official has used the means at his Freeman says that the State is responsible when the organ has acted
disposal in his capacity as an organ of the State." (League of "under the apparent authority of his position" (loc. cit., p. 290);
Nations, Bases of Discussion ... (op. cit.), pp. 75-76.)
according to Greig(op. cit., p. 435), the State is not responsible unless
83
In the decision relating to the Caire case, referred to above in
the acts of organs are "within the apparent scope of their authority";
paragraph 14, it was indicated that the action of two officers who Furgler (op. cit., p. 26) is of the view that the State is responsible for
were incompetent according to the municipal law had involved the acts committed by organs outside their competence "in so far as those
responsibility of the State because they had "acted under cover of acts appear to be the acts of organs". According to Meron (he. cit.,
their status as officers and used means placed at their disposal on p. 113) and Queneudec (op. cit., p. 120), the State is responsible for
account of that status". It was added that "... in order for this the ultra vires acts of its organs if those acts were performed:
responsibility ... of the State for acts of its officials or organs com- (a) within the apparent scope of their competence, or (b) outside the
mitted outside the limits of their competence to be acknowledged, apparent scope of their competence, but using means pertaining to its
the officials or organs concerned must have acted, apparently at least, functions, unless the injured party could have avoided the damage by
as competent officials or organs or else, when acting, have used
reason of the organ's apparent lack of competence. Amerasinghe
authority or means pertaining to their official status".
(loc. cit., p. 106 it seq.) agrees with this view.

practice of States and in international jurisprudence.89
The logical conclusion of the application of these notions
is that the conduct of an organ acting within the scope
of its function, but in breach of the provisions of municipal law, is not attributable to the State where the breach
is "manifest" or, conversely, that the conduct is attributable to the State provided it is not manifest that the organ
has contravened those provisions.
(25) In justification of this conclusion it has been argued
that if the lack of competence of the organ was manifest
at the time when the organ acted, the injured party could
and should have been aware of it and, in consequence,
been able to prevent the illicit act from taking place. The
situation is very similar to the one provided for in article
46 of the Vienna Convention on the Law of Treaties,90
which lays down that the manifestation of the will of an
organ of the State expressing the State's consent to be
bound by a treaty may not be attributed to the State if it is
manifest that this consent was expressed in violation of the
provisions of its internal law concerning the competence
of the organ. However, in the view of the Commission, the
exception cannot be transferred just as it stands from
attribution to the State of a declaration of will to attribution to the State of action liable to be the source of international responsibility. At the time of the conclusion of a
treaty, if one party realizes that the organ of the other
party is not competent to express the State's consent, it can
always protect itself by refusing to agree to the conclusion
of the treaty in such conditions. On the other hand, in the
majority of cases at least, the fact of knowing that the
organ engaging in unlawful conduct is either exceeding
its competence, or contravening its instructions, will not
enable the victim of such conduct to escape its harmful
consequences.91 We are, then, faced with a dilemma.
Either we simply include the limitation ruling out attribution to the State of the conduct of organs acting in
situations "manifestly" outside their competence, in which
case we ran the unpardonable risk of presenting the
State with an easy loophole in particularly serious cases
where its international responsibility ought to be affirmed;92 we formulate the limitation in question in the
80
The notes from Secretaries of State Bayard and Adee dated,
respectively, 17 August 1885 and 14 August 1900 (see para. 6 above)
referred to the notion of appearance which constituted the basis of the
question put in point V, No. 2 (c), of the request for information
adressed to Governments by the Preparatory Committee of The
Hague Conference, and for the replies of some Governments (League
of Nations, Bases of Discussion ... (op. cit.), p. 78 et seq.). As
refprds international jurisprudence, it may be recalled that in the
award in the Caire case (see para. 14 above), it is stated that in order
for the responsibility of the State for acts of its organs committed
outside the limits of their competence to be acknowledged, "they
must have acted, apparently at least, as competent ... organs".
m
For the text of the Convention, see Official Records of the
Umted Nations Conference on the Law of Treaties, Documents of the
Conference (United Nations publication, Sales No. E.7O.V.5),
p. 289.
91
To give one example only, it would have been of no help to
Mr. Youmans and the other American nationals killed at Angangueo
by Mexican soldiers (see para. 14 above) to have known that the
latter were acting in violation of their orders.
®3 Say, for example, a head of State started a war of aggression,
and in so doing "manifestly" violated provisions of the municipal law
concerning his functions, it would be absurd not to consider such an
action as an act of the State and, as such, a source of iateroitionaS
responsibility.

way proposed by several writers, who maintain that conduct of an organ acting outside its competence should not
be attributable to the State if the organ's lack of competence was so manifest that the injured party ought to have
been aware of it and could, ipso facto, have avoided the
injury.9* But then we finish up by reducing the applicability of the limitation to such a small number of cases
that, in the end, it would only weaken unnecessarily the
force of the basic rule which it is essential to confirm in
the most positive fashion. In conclusion, the Commission
is of the opinion that, however worded, the limitation to
exclude from qualification as acts of the State the actions
of organs in situations of "manifest" lack of competence
has no place in the rule defined in the present article.
(26) On the other hand, with regard to actions or omissions which persons with the status of State organs may
have committed in their capacity as private individuals,
the Commission considered that they had no connexion
whatsoever with the fact that the persons in question were
part of the machinery of the State and accordingly could
not be attributed to the State under international law.
The Commission first considered this question when it
was preparing article 5 of the draft. As is mentioned in
paragraphs 8 and 9 of the commentary to that article,
State practice, international jurisprudence and theory are
unanimous on that point. The cases which have just been
considered confirm this rule. It is no doubt true that it is
not always easy to establish in a specific case whether the
person acted as an organ or as an individual. But the fact
that difficulties are sometimes encountered in the application of the rule does not mean that it is not well-founded.94"
That naturally does not prevent States from sometimes
assuming responsibility for such actions by treaty, as is
the case for instance, of the Convention IV respecting the
laws and customs of war on land (The Hague, 1907),
article 3 of which attributes to the State responsibility
for "all acts committed by persons forming part of its
armed forces" in violation of the Regulations annexed
to the Convention, whether they acted as organs or as
individuals.95 But in the absence of treaty provisions of
this nature, States cannot be held responsible for such
conduct. Some members of the Commission questioned
whether it might not be desirable none the less to provide
for the attribution to the State of the conduct of individuals having the status of organs, acting in a private
capacity, in cases where they use means supplied to them
by the State for the performance of their official duties,
including certain means of coercion. The Commission,
however, considered that even in these cases the conduct
in question is not attributable to the State. If a policeman
off duty uses the weapon supplied to him by the State for
the purpose of killing an alien of whom he is jealous, that
is not sufficient, in the eyes of the Commission, to justify
93
See, in particular, article VIII, para. 2, of the draft adopted at
first reading by the Third Committee of the 1930 Hague Conference;
article 12, para. 4, of F.V. Garcia Amador's revised draft; the studies
of T. Meron {op. cit., p. 113) and of J.P. Queneudec {op. cit., p. 120).
94
See in this connexion point (10) of the commentary on article 5
of the draft.
93
J. B. Scott, The Hague Conventions and Declarations of 1899
and 1907, 3rd ed.p (New York, Oxford University Press, 1918),
p. 103.
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attributing such action to the State under international
law. That does not mean, of course, that the State cannot,
in certain circumstances, incur international responsibility
in situations of this kind; but then the responsibility must
be incurred through the act of organs other than the organ
which committed the wrongful act. In other words, the
conduct of organs acting in a purely personal capacity is
entirely assimilable to the conduct of private persons
which is dealt with in article 11 of the draft.
(27) With regard to the drafting of the rule, the Commission considered that the conduct of State organs
(referred to in article 5 of the draft) and the conduct of
organs of territorial governmental entities or other entities
empowered to exercise elements of the governmental
authority (referred to in article 7) should be dealt with
together. These latter organs may also act in a manner
inconsistent with the instructions concerning their activities or engage in activities which do not fall within their
competence. In many federal States, for instance, the
police are organs of the member States; if, contrary to
their instructions, they do not protect the offices of a
foreign consulate effectively, all that can be done is to
apply the same rule as would be applied if the guilty
organ were an organ of the federal State. And the same
rule can only be applied if the police were organs not of a
territorial governmental entity but of another entity
empowered to exercise elements of the governmental
authority, for example, a railway company to which
certain police powers have been entrusted. If one of these
company officials, in carrying out his duties, searches the
luggage of a foreign diplomat, this act will be attributable
to the State even though the official, in so doing, was
acting contrary to his instructions.
(28) The expression "even if, in the particular case,
the organ exceeded its competence under internal law
or contravened instructions concerning its activity"
was preferred to other more general expressions (for
instance "even if ... the organ acted inconsistently with
the provisions of internal law concerning its activity"),
because it covers the most frequent and typical cases of
violation of the provisions of internal law concerning the
organ's activity. In speaking of an organ which has
exceeded its competence, the intention is to refer particularly to the case of an organ which acts in the performance of duties other than those which were entrusted
to it. In speaking of an organ which has contravened
instructions concerning its activity, the intention is to
refer to the case of an organ which, while acting in the
performance of the functions which it was empowered
to carry out, acts in a manner inconsistent with the instructions, whether general or specific, which had been given
to it. It is true that there may be other less frequent cases
of violation of the provisions of internal law concerning
the activity of the organ: when, for instance, the organ
contravenes general rules relating to public administration,
which cannot be described strictly speaking as instructions.
But no inference can be drawn from this fact. Article 10,
in fact, only confirms, even with regard to the cases which
have been most discussed, the principle of the attribution
to the State of all the conduct of organs acting in that
capacity. No exception to this principle can therefore be
admitted.
(29) Lastly, the expression "such organ having acted in
that capacity" has been introduced to indicate that the
conduct referred to comprises only the actions and omissions of organs in carrying out their official functions and

not the actions and omissions of individuals having the
status of organs in their private life. Some members of the
Commission wondered whether it might not be desirable
to state explicitly that the last type of conduct was not
attributable to the State under international law. The
majority of the members of the Commission were, however, of the opinion that such a clarification was unnecessary. The non-attribution of such conduct to the State
follows clearly from the fact that articles 5, 7 and 10 only
attribute to the State the conduct of organs acting in that
capacity. The proposed clarification would therefore
only be an unnecessary repetition.
Article 11
Conduct of persons not acting on behalf
of the State
1.
The conduct of a person or a
group of persons not acting on behalf
of the State shall not be considered as
an act of the State under international
law.
2.
Paragraph 1 is without prejudice
to the attribution to the State of any
other conduct which is related to that
of the persons or groups of persons
referred to in that paragraph and which
is to be considered as an act of the
State by virtue of articles 5 to 10.

(1) In the preceding articles of this chapter (articles 5
to 10), a positive presentation has been given of the conduct which is to be considered as acts of the State under
international law. The present article confirms the rules
laid down in the preceding articles by making the negative
statement that certain kinds of conduct which have not
been mentioned in the articles in question are not to be
considered as acts of the State under international law.
(2) The conduct referred to in the present article, which
excludes the attribution of that conduct to the State,
consists primarily of the actions of private natural or legal
persons in so far as—and this is most often the case—such
persons are not acting on the State's behalf either dejure
or de facto. It was indicated in article 7, paragraph 2, that
the State could by law entrust the exercise of elements of
the governmental authority to legal persons even where
these were private persons. Where a private legal person
has been empowered to exercise such authority and is
acting in the exercise of that authority, his conduct will
therefore be attributable to the State. It was further
indicated in article 8 that the organs of the State (or of
one of the entities referred to in article 7) could as an
exceptional measure instruct private natural or legal persons to perform certain activities on behalf of the State,
without formally conferring on such persons the status of
organs of the State or organs of one of the entities referred
to in article 7. Private natural or legal persons may also,
in exceptional circumstances, be in the position of having
to assume the exercise of certain elements of the governmental authority of their own accord. In those cases also,
therefore, the conduct of private persons will be attributable to the State. In all other cases, however—in short,
£ / Yearbook
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-soin all cases not expressly provided for in articles 7 and 8—
the acts of private natural and legal persons come under
the present article, which provides that they cannot be
considered as acts of the State. The acts of legal persons
which cannot be classified as private legal persons under
the State's internal law (for example "parastatal" or
quasi-public legal persons and also other entities which
are public but which have not been empowered to exercise
elements of the governmental authority, or which have
been so empowered only in a sector of activity other than
that in which they have acted) also fall within the category
of acts covered by the present article. Lastly, the acts
covered by the present article must also be taken to include
the acts of natural persons who have the status of organs
of the State or organs of one of the entities referred to in
article 7 (or organs of a foreign State, an international
organization or an insurrectional movement) but who,
in the case in point, act in their capacity as private individuals, i.e. perform acts which relate to their private life
and have no connexion with the machinery of the State.
(3) The acts of private persons or of persons acting, in
the case under consideration, in a private capacity are
in no circumstances attributable to the State. It is irrelevant
for this purpose whether there is, between the person
acting and the State, a link other than those referred to in
articles 7 and 8: for example, if the person has the nationality of the State in question or has acted on the territory
of that State. It is also irrelevant whether the person acts
alone or in a group, in a normal situation or on the occasion of popular unrest, demonstrations, riots or disturbances in general, in time of peace or of war, etc. It is also
irrelevant whether his acts cause damage to a foreign
State or to its organs or nationals.

the acts of individuals—an act of the State constituting
a breach of an international obligation of that State.
The same would be true if an individual made an attack
and the organs of the State failed, for example, to discharge an international obligation to punish or extradite
that individual. Again, the possibility cannot be ruled out
that, in a given situation, organs of the State may be found
to have taken a complaisant attitude to the individual's
action and shown a kind of complicity with it; the very
fact of that complaisance or complicity might then represent the breach of an international obligation of the State.
In conclusion, the purpose of paragraph 2 of the present
article is to make it clear that the State can sometimes
incur an international responsibility on the occasion of
acts of a private person or of persons referred to in paragraph 1 of the present article, but to specify at the same
time that this responsibility derives, not from some kind
of endorsement by the State of the acts of individuals,
but from separate conduct attributable to the State under
articles 5 to 10 of the draft—conduct which is merely
related to the acts in question. The acts of private persons
or of person? acting in a private capacity then constitute—
and it is important to emphasize this—an external event
which serves as a catalyst for the wrongfulness of the
State's conduct.
(5) The rule whose content has just been explored was
established by the Commission on the basis of data
furnished by State practice and international judicial
decisions. The point of departure for its analysis was the
discovery that a State has often been held internationally
responsible on the occasion of acts or omissions whose
material perpetrator was a private natural or legal person
who, on that occasion, was not acting on the State's behalf.
The Commission therefore investigated whether the
explanation for that responsibility lay in the fact that, for
the purposes of international lav/, the acts of private
persons not acting on the State's behalf (for example,
any person on its territory or possessing its nationality)
would also be attributed to the State as an element constituting an internationally wrongful act of the State, or
whether that responsibility had some other basis.
(6) In the opinion of the Commission it would not really
be impossible, from a strictly theoretical point of view,
to hold that even the conduct of private persons not acting
on the State's behalf constituted "acts of the State" under
international law. Such a conclusion, however, would
only be acceptable on one specific condition. The study
of what happens in the practice of international relations
would have to establish beyond doubt: (a) that, in the
cases under consideration, the State as a subject of
international law was held responsible for the act of a
private person acting as such and, consequently, (b) that
any international responsibility incurred by the State
was the result of a breach of an international obligation
caused by that same act.96 If that were the case, it would

(4) The strictly negative conclusion reached regarding
the attribution to the State of the acts of private natural
and legal persons and of the other persons mentioned
above in paragraph 2 of the present commentary does not
imply, however, that the State cannot incur international
responsibility for such acts on other grounds. Hence, the
purpose of article 11, paragraph 2, is to make it clear that
all the items of conduct which are covered by the provisions of articles 5 to 10 of the draft and which have been
adopted in relation to the acts of private persons are to
be considered as acts of the State under international law.
That applies, of course, where tlje very fact that these acts
could take place makes it clear that in the circumstances
there has been a breach of an international obligation on
the part of organs of the State or organs of another entity
exercising elements of the governmental authority. It is
not, of course, within the ambit of the present draft to
determine the content and scope of the international
obligations of States which may be breached by acts or,
more often, omissions on the part of organs of the State
in relation to the acts of individuals. It is enough to point
out that such obligations exist. For example there is no
doubt that, to an extent which varies from case to case,
96
Let us imagine, for example, that an individual has managed to
the State must afford protection to foreign States, their
enter
the premises of a foreign embassy and has destroyed objects or
official representatives and their ordinary nationals against purloined
documents. In order to be able to conclude that the
any attack by individuals. If, in a particular situation, the individual's act should be attributed to the State as a source of
State or the entities mentioned in article 7 failed to take responsibility, it would have to be established that, in the case in
adequate protective measures and an attack by individuals question, the State had been specifically accused of having breached,
by its own action, the obligation to respect the inviolability of the
took place, there would be an act of the State related to embassy
premises and archives.

oiily be necessary to take note of that finding and to draw
the inferences, however surprising they might appear.97
(7) However, the study of international practice might
show that the acts of private persons acting as such were
never taken into account in determining the international
responsibility of the State unless they were accompanied
by certain actions or omissions on the part of organs of
the State. This should not automatically rule out the
idea that the person's action could be attributed to the
State. It might be thought that it could be so attributed,
but only in cases where it was specifically characterized
by a measure of participation or complicity on the part of
State organs.98 It is important to keep in mind, however,
that this conclusion would always include the idea that
the State endorsed the act of the private person as such,
in cases where certain State organs had in some way
connived at that act. The action of the private person
would be at the heart of the internationally wrongful
conduct of the State, and the State would breach an international obligation through the action of that person,
in which certain organs would merely be accomplices.
The condition laid down in the preceding paragraph for
attributing the individual's action to the State would thus
remain unchanged: the examination of specific cases
would always have to lead to the same conclusion,
namely that the internationally wrongful act with which
the State Was charged was the breach of an international
obligation perpetrated through the action of the private
person concerned and not, for example, some other
delinquency committed by someone else.
(8) On the other hand, if the situations examined indicated that, in fact, the State had been accused of a breach
of international obligations, other than that which could
have been breached by the action of the private person,
a different conclusion would have to be drawn. The
condition required for acknowledging attribution of the
act of the private person to the State would be manifestly
lacking. It would no longer be a question of maintaining
that the State had committed the breach of an international obligation complained of through the action of
that person, which the State has endorsed. Nor could
97
It would be useless to object, as writers have often done, that
only States are subjects of international law and that therefore only
States can breach the obligations imposed by that law. That would be
merely begging the question; furthermore the cases referred to here
are not cases of alleged international responsibility of individuals, but
cases of international responsibility of the State. Since the action of
the private individual would be attributed to the State, it would be the
State, acting through the individual, which breached an international
obligation.
tB
The participation or complicity would of course have to be
genuine. It would be otherwise if the term "complicity" was used
wholly incorrectly, as is sometimes the case, and was no more than a
euphemism for something else. For example, it is obvious that a court
cannot be correctly described as an "accomplice" in an individual's
crime because it has not imposed an appropriate penalty on him.
It need hardly be pointed out that, in the cases envisaged here, the
action of the individual can in no sense be considered as the action of
an organ. Any "participation" or "complicity" of organs of the
State in the individual's action does not have the effect of making the
perpetrator a member—even a casual or de facto member—of the
machinery of the State. This is therefore a totally different field from
that of actions committed by certain individuals at the instigation
and on behalf of the State, which are dealt with in article 8, subparagraph (a), of the draft.

there be any question of describing the organs which had
committed actions or omissions on that occasion as
"accomplices" in the breach of an international obligation
brought about by the action of the person concerned, even
if the person and his conduct had been treated with leniency. On the contrary, it would have to be concluded that,
if there was a breach of an international obligation, it was
committed directly and solely by those same organs of the
State, and that the "act of the State" which might incur
international responsibility could only have been the action or omission of those organs.99 The act of the private
person would merely be an external event distinct from
the act of the State, this latter act having simply been
committed in relation to that event.100
(9) Hence the determining criterion, in establishing
whether the conduct attributed to the State as a source
of international responsibility is the conduct of the private
person or that of an organ, is the nature of the delinquency
of which the State is held to be guilty under international
law. On the other hand, the amount of reparation which,
in a given situation, is requested by the claimant State or
fixed by an international tribunal will not, in the opinion
of the Commission, provide any clarification of the problem before us. In the Commission's view, writers have
erred in allowing themselves to be influenced by the fact
that, in certain cases, the amount of the reparation that
the State has had to pay has been calculated on the basis
of the damage actually caused by the action of the private
person, and in concluding from this that the State, in the
situation envisaged, would be answerable, not for the act
of its organs, but for the act of the private person. The
findings of these writers in no way support such an inference. If, in the consideration of a particular case, it was
concluded, on the basis of the elements indicated in the
previous paragraphs, that the act attributed to the State
as the source of international responsibility was not the
action committed by the private person but the conduct
of the organ, there would be no reason to call this conclu99

Let us return to the example of the individual who succeeds in
entering the premises of a foreign embassy and causing damage or
committing burglary. There is no doubt that if the offender was, for
example, a police officer acting in his official capacity, the State
would have been specifically accused of having breached its obligations to respect the inviolability of the embassy premises and archives. If it was established that, where the offender was a private
individual, the State was not accused of having violated the inviolability of the embassy but of having breached a totally different obligation—namely to ensure, with due diligence, that such crimes do not
occur—the inferences from that finding would have to be coherently
drawn. The State would be held responsible, not for the action of the
individual, but for the omission committed in connexion with that
action by the organs responsible for surveillance.
100
This does not mean that such an event would not affect the
determination of the State's responsibility. On the contrary, as has
been noted above, it could be a condition for the existence of such
responsibility by acting from outside as a catalyst for the wrongfulness of the conduct of the State organs in the case under consideration. For example, if the international obligation of the State consists
of seeing to it that foreign States or their nationals are not attacked
by private persons, a breach of that obligation occurs only if an
attack is actually committed. But it would not, in any case, constitute
a condition for attributing to the State the conduct of its organs;
there would be no doubt about such attribution even without the
external event. What would depend on the external event in question
would be the possibility of considering the act of the State, in the case
in point, as constituting a completed breach of an international
obligation, and hence as being a source of international responsibility.

-S2sioQ into question at a later stage. There is no reason why
a State which, through its organs, has failed, for example,
in its obligation to provide the representative of a foreign
State with effective protection should not be called upon
to discharge its responsibility by paying an indemnity
commensurate with the damage caused to that representative by the private person. It has already been pointed
out that the action of the private person, even if it were
regarded merely as an external event in relation to the act
for which the State assumed responsibility, could constitute a necessary condition for proving, in a specific case,
the wrongfulness of the conduct of the State organs and
for incurring the State's responsibility. It would therefore
be normal for the injurious consequences resulting from
that action to constitute, at the very least in certain cases,
& criterion for determining the amount of the reparation
owed by the State for the delinquency committed on that
occasion by its organs.
(10) The idea that the answer to the question of attribution or non-attribution of the conduct of private persons
to the State depends on the criteria which would be used
to determine the amount of reparation owed by the State
is linked to the idea, which the Commission rejected on
examining article 3 of the draft, that one of the conditions
for the existence of an internationally wrongful act of the
State is the existence of "damage" caused by the breach
of the obligation. It is understandable that those who hold
damage to be one of the constituent elements of an internationally wrongful act should identify the responsibility
deriving from such an act with the obligation to make
reparation for such damage. It is also understandable that
they should find it difficult to agree that the amount of the
reparation claimed from a State which is only held responsible for having failed to prevent or, more particularly,
to punish the action of the individual should be calculated
on the basis of the "carnage" caused by the action of the
private person rather than that resulting from the failure
on the part of the State. In the Commission's opinion,
however, the damage, and especially the financial damage,
should be seen not as an element of the internationally
wrongful act of the State but as a material effect of that
act, and one which is not automatic, especially in so far as
it is an effect measurable in terms of financial loss. When
the responsibility resulting from an internationally wrongful act entails an obligation to make reparation, the State
incurring the responsibility must make reparation for the
breach of its own international obligations, that is, for the
disturbance which it has caused in international legal
relations. However, the amount of reparation is not
necessarily determined solely by the economic consequences of the breach itself. It is perfectly understandable
that in certain cases, when the breach has in fact caused
damage, the extent of the damage may be taken into
account on fixing the amount of the reparation. But this
does not mean that the amount of the reparation must
necessarily be tied to the assessment of the financial
damage resulting from the delinquency. In some cases it
may indeed be pointless to seek to determine how much
financial "damage" the State has caused through the
breach committed by its organs, for example in a case
where a State has not punished, or has punished inadequately, the person who caused damage to an alien.

In many cases this will not provide a firm basis for determining the amount of reparation due for a delinquency
committed by the State. Even if the financial harm actually
caused is to be used as a yardstick and taken into account
in determining the amount of reparation for the breach
in question, such harm will not necessarily be that caused
by the conduct adopted by the State organs on that occasion. As already indicated, it is not unusual for a State, if it
has failed in its duty to protect the nationals of another
State against the acts of private persons, to be required
to make good its breach by paying an indemnity calculated
on the basis of the financial loss actually incurred by those
foreign nationals as a result of the action committed in its
territory by a private individual. In many cases this would
be more logical than taking as a yardstick the damage
caused by the State organs themselves, which is difficult
to assess. But, in conclusion, let us repeat that the adoption of this solution in no way compels us to infer that,
in this particular case, the State has endorsed the action
of the individual.
(11) Two additional points: firstly, the responsibility
of the State on the occasion of acts committed by private
persons can in no case be described as an "indirect" or
"vicarious" responsibility. In any legal system, the responsibility defined as "indirect" or "vicarious" is the
responsibility which a subject of that juridical order incurs
for the wrongful act of another subject of the same
juridical order. This anomalous form of responsibility
entails separating the subject that commits an internationally wrongful act from the subject that bears the
responsibility for that act. However, in cases where the
State is held internationally responsible on the occasion
of actions of private persons, those persons cannot be
regarded as separate subjects of international law. The
conditions for indirect responsibility are therefore entirely
lacking.
(12) The second point is that, if it were to be established
that in certain situations, particularly in the event of
public disturbances, the State was answerable in all cases
for acts detrimental to foreign States or their nationals,
irrespective of whether such acts, committed either by
private persons or by organs, were attributable to the
State or not, something entirely foreign to the sphere of
responsibility for internationally wrongful acts would be
involved, something which would no longer bear any
relationship to the determination of the conditions for the
existence of an act of the State at the international level.
What would be involved would be a guarantee given by the
State at the international level against the danger of actions committed in its territory, under certain conditions,
by private persons.
(13) Bearing in mind the foregoing considerations of
principle, the Commission proceeded to study some
specific cases which have actually occurred in international relations, and began by examining the decisions
of arbitration bodies. In this connexion the Commission
noted that, in the last century, the principle was already
being advanced that the conduct of a private person could
never, by itself, justify holding the State responsible in
international law. For such responsibility to be incurred,
that conduct must in ©very case be accompanied by

wrongful conduct on the part of organs of the State. 101
That having been said, it should be recognized that some
of these decisions seem to support the argument for
attributing to the State, as a source of responsibility,
the act of the individual himself, characterized by the
approval or sanction of the State. 102
(14) On the other hand, the principle that the act of an
individual cannot be attributed to the State as a source
of the State's responsibility is clearly proclaimed in the
awards rendered at the beginning of the twentieth century
(on 30 September 1901, to be precise) by the arbitrator
Ramiro Gil de Uribarri who, under the Italian-Peruvian
Convention of 25 November 1899, was entrusted with the
task of ruling on the claims of Italian nationals residing
in Peru. 103 In the complex Poggioli case, which was
decided by Umpire Ralston of the Italian-Venezuelan
Commission established under the Protocols of 13
February and 7 May 1903, one of the claims considered
was concerned with actions of four individuals who,
among other things, had attempted to murder one of the
Poggioli brothers. In the decision, reference was again
made to acts of individuals which had become the acts of
the Government because the authorities of the country
had not punished those individuals; but at the same time
it was affirmed that "some of the instrumentalities of
government had failed to exercise properly their functions,
and for this lack the Government of Venezuela must be
held responsible". 104 The wording used in the decision
was not very specific, but the award as a whole shows quite
dearly that the umpire in no way intended to accept the
idea that the actions of individuals could as such be attributed to the State. 105
101
See for example the award rendered in the Ruden case by the
United States-Peru Mixed Commission established under the Convention of 4 December 1868 (Moore, History and Digest ... (op.
cit.), vol. II, pp. 1654-1655); the awards relating to Glenn's case
rendered by an umpire appointed under the Convention of 4 July
1868 between the United States and Mexico {ibid., vol. Ill, p. 3138);
the award relating to the Cotesworth and Powell case, rendered on
5 November 1875 by the British-Colombian Mixed Commission established under the Convention of 14 December 1872 {ibid., vol. II,
p. 2082); and the award relating to the De Brissot and others case,
rendered in 1890 by the United States-Venezuelan Claims Commission established by the Convention of 5 December 1885 {ibid.,
vol. Ill, p. 2968).
102
Thus, in the award relating to the Cotesworth and Powell case,
referred to in the preceding foot-note, the Commission indicated that
it based the responsibility of Colombia solely on the consequences of
the amnesty granted by that country to the guilty parties, thus adhering "to the well-established principle in international policy, that, by
pardoning a criminal, a nation assumes responsibility for his past
acts". This statement of position shows the influence of ideas that
were still widely held at the time the award was made.
103
See, for example, the awards relating to the Capelleti case
(United Nations, Reports of International Arbitral Awards, vol. XV
(United Nations publication, Sales No. 66.V.3), p. 439) and the Serra
case {ibid., p. 410).
104
Ibid., vol. X (United Nations publication, Sales No. 60.V.4),
p. 689.
105
Some apparent uncertainties were probably due quite as much
to the complexity of the de facto situation considered as to the persistent influence of certain theories which were still current at the
time. It was probably the umpire's intention to bring out two different aspects of the actions of the local Government. Firstly, he
denounced the complicity of the local Government in the acts of the
individuals who had committed the crimes. However, in the case in
question, it was not a legal fiction to speak of "complicity"; the term

(15) Ideas on this subject became clearer and more
precise in the second half of the 1920s. On 1 May 1925
Max Huber, who had been appointed arbitrator under
the Anglo-Spanish Agreement of 29 May 1923, rendered
the well-known award concerning the various claims
comprised in the British Property in Spanish Morocco case.
It is apparent from the arguments of the arbitrator 106
that: (a) in cases involving acts by individuals injurious
to aliens, he regarded as an act of the State and a potential
source of international responsibility only the possible
failure on the part of State organs to prevent such acts;
(b) he flatly ruled out the possibility that the act of an
individual could in any way be a source of State responsibility; (c) he regarded the act of the individual as an
injurious act distinct from the conduct which could be
attributed to the State in the case in question; and (d) even
for the purpose of determining the amount of reparation,
he was concerned to emphasize that the responsibility
of the State derived solely from its breach of an international obligation in the case in question and not from the
circumstances and effects of the acts of individuals.
(16) After this case, it was decisions of the Claims
Commissions established between various countries and
Mexico which provided the principal opportunity for a
fresh and more comprehensive analysis of the problems
of State responsibility for acts of individuals. The MexicoUnited States General Claims Commission established
by the Convention of 8 September 1923 on several
occasions made an important contribution to the definitive affirmation of the principle that the responsibility of
the State for acts of individuals, where established, is
based solely on the conduct of the State in failing to
prevent or punish such acts. In this connexion, the most
noteworthy award is the one rendered by that Commission, presided over by van Vollenhoven, on 16 November
1925 in the Janes case. The Co:i-*nission was called upon
to decide a claim presented to Mexico by the United
States following the murder of a United States national
by a discharged employee of Mexican nationality. The
claim was based on the fact that the Mexican authorities
had failed to take proper steps to apprehend the culprit,
who had gone unpunished. The United States agent
stressed the "complicity" of the Mexican State in the
case. He argued that the State, by failing to apprehend
and punish the culprit, had condoned and ratified his
crime, thereby making it its own. However, the Commission, having established to its satisfaction that the
Mexican authorities had been guilty of negligence, did not
was not used merely to stigmatize an attitude adopted ex post facto
in failing to mete out appropriate punishment to the perpetrators of a
crime. It would even have been justifiable to ask whether, in such
circumstances, the local authorities had not gone beyond "complicity" and mere participation in the acts of individuals, and whether
those individuals were not in fact government agents, persons acting
at the instigation of the Government. The umpire went on to emphasize that one fact at any rate was certain: the local government
authorities were guilty of failing either to punish or to attempt to
punish the perpetrators of the crimes. The umpires saw in that
omission a denial of justice, a delinquency undoubtedly committed
by the Government, the indisputable source of the international
responsibility of the State.
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hesitate to state its opinion: 107 (a) that the act of the individual is attributed to him alone and that the only acts
which can be attributed to the State are those of its
organs; (b) that the two kinds of acts should be considered
at two quite different levels—the first at the level of municipal law and the second alone at the level of international
law; and (c) that the notion of complicity inherent in the
failure to take punitive action was purely fictitious and
in any event could not be used as a basis for reversing the
conclusions and attributing to the State responsibility
for the acts of the individual. For the purpose of determining the damages payable by Mexico in respect of the
omissions attributed to it, the Commission also deemed
it necessary to take into account the distinction which it
had drawn between the delinquency committed by the
individual and the delinquency charged to the State. It
emphasized that the two delinquencies were different
"in their origin, character and effect".108 It therefore
believed that the State was bound to remedy its internationally wrongful omission by compensating the foreign
nationals injured by that omission. The damage caused by
the omission could not, in the Commission's view, be
assessed on Jie basis of the damage caused by the murderer, which was different and inflicted on different
individuals. The Commission thus wished to emphasize
that, even as far as the amount of reparation was concerned, it was taking into account only the omission of the
Slate organs and not the act of the individual. 109 In other
cases and, in particular, the Kennedy case, decided on
6 May 1927,110 the Venable case, decided on 8 July
1927.111 and the Canahl case, decided on 15 October
1928. 112 the Mexico-United States General Claims Commission again applied the principles set forth in the
Janes case.
(17) After the beginning of the 1930s, there are no
further internal:r-»d arbitral decisions of an interest
comparable to that of the Janes case. However, it is
evident that, after that date, the principle of the nonattribution to the State of the acts of individuals was
finally accepted, and it was also accepted that the negative
conclusion embodied in that principle was not susceptible
of modification by the attitude of the public authorities
with regard to such acts. Subsequent arbitral commissions
have therefore confined themselves to establishing
whether, in a particular situation, the State could be held
guilty of a breach of its international obligations to ensure
prevention and punishment and to deciding, on the basis
of that finding, whether an internationally wrongful act
constituted solely by such breach has been committed by
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the State. Thus, in the decision relating to the case of the
Finnish Shipowners against Great Britain in respect of the
Use of Certain Finnish Vessels during the War, rendered
on 9 May 1934 on the basis of the Great Britain-Finland
Agreement of 30 September 1932, the arbitrator, referring
to the application of the rule of prior exhaustion of local
remedies, indicated that the two parties agreed in recognizing that there might be cases where it could be said
that a breach of international law resulted from the very
acts committed and had consequently existed before any
recourse was had to the municipal tribunal. He went on
to state that these acts must have been committed by the
respondent Government or its officials, since there was
no direct responsibility under international law for the
acts of private individuals. 113
(18) Among arbitral awards relevant to the question
under consideration, decisions relating to injuries inflicted
upon aliens by individuals in the course of riots, revolts
and disturbances in general which the public authorities
were unable to prevent or control have often been regarded
as a separate category. The principle of the non-attribution to the State, as a source of responsibility of the acts
of the individual perpetrators of such injuries is once
again brought out clearly in these decisions. The Great
Britain-United States Mixed Commission established
under the Agreement of 18 August 1910 observed, for
example, in its decisions of 18 December 1920 relating to
the case of the Home Frontier and Foreign Missionary
Society of the United Brethren in Christ, that no Government could be held responsible for the act of rebels
committed in violation of its authority "where it is itself
guilty of no breach of good faith, or of no negligence in
suppressing insurrection".114" The fundamental principle
of the non-responsibility of the State for damage caused
in its territory in connexion with events such as riots,
revolts, civil wars or international wars was also reaffirmed
by the arbitrator Max Huber in his decision of 1 May
1925 in the British Property in Spanish Morocco case,
already mentioned. This decision states that "responsibility for the action or inaction of the public authorities
113
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is quite different from responsibility for acts imputable
to individuals outside the influence of or openly hostile
to the authorities ",115
(19) With regard to State practice, the positions taken
by Governments during the preparatory work for the
1930 Codification Conference and at the Conference
itself are particularly significant. All the States which
participated in this work recognized that acts of private
individuals could never be attributed to the State as a
source of international responsibility. They agreed that
the State incurred responsibility, in certain circumstances,
only for the conduct of its own organs in relation to acts
of private individuals which constitute as such a violation
of its international obligations, even where the said acts
take place in special circumstances such as riots, internal
disturbances, etc. or cause injury to aliens enjoying
special protection, such as diplomatic agents accredited
to the State. This is abundantly clear from the replies of
Governments to various points of the request for information addressed to them by the Preparatory Committee
for the Conference.116 On the basis of the replies received,
the Preparatory Committee worked out bases of discussion Nos. 10, 17, 18, 19 and 22 (d), which were unfortunately all concerned with the definition of obligations
regarding the treatment of foreigners rather than with the
determination of acts attributable to the State as a source
of international responsibility. The Conference was unable
to consider basis of discussion No. 22 (d), while basis
No. 19 was deleted as an unnecessary amplification of
basis No. 18. The other three bases were merged into a
single text reading as follows:
A state is responsible for damage caused by a private person to the
person or property of a foreigner if it has failed to take such preventive or punitive measures as in the circumstances might properly be
expected of it. 117

(20) The text gave rise to a long debate during which a
dear division appeared between two groups of States:
some, which in principle were in favour of the proposed
text, believed that in certain circumstances States were
required to provide foreigners with greater protection
tli&n that which they afforded their own nationals; the
others, which were opposed to the text under discussion,
were not ready to accept anything more than the possibility of requiring that foreigners be given the same
treatment as nationals. The traditional quarrel between
115
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those who, in the question of the treatment of foreigners,
supported the so-called minimum standard thesis and
those who supported the principle of equal treatment with
nationals thus entered into the discussion; and it became
impossible to reach a solution which would command a
substantial majority. After certain proposals were rejected,
the discussion was resumed on the basis of a new text
drafted by the delegations of Greece, Italy, Great Britain,
France and the United States of America, which read as
follows:
As regards damage caused to foreigners or their property by
private persons, the State is only responsible where the damage sustained by the foreigners results from the fact that the State has failed
to take such measures as in the circumstances should normally have
been taken to prevent, make reparation or inflict punishment for the
acts causing the damage. 118

Even so, this text, which was based on the one adopted
by the Institute of International Law at its Lausanne
meeting, could not satisfy the proponents of the more
restrictive approach to the law relating to foreigners.
When it was put to the vote after having been endorsed
by the Sub-Committee, there were 21 votes in favour,
17 against and 2 abstentions. 119 It then became article
10 of the draft adopted by the Conference in first reading,
but in view of the result of the vote there was little hope
of its being adopted definitively.
(21) In the light of the foregoing, it may be said of the
work of the 1930 Codification Conference that, if it had
not run into difficulties completely unconnected with the
question of responsibility proper, and if the discussion
had centred on a text which remained neutral concerning
the definition of the scope of the obligations of States
with regard to the protection of foreigners, a very positive
result on the question of responsibility could easily have
been achieved. This is :lear from the fact that all the
States which finally voted against the Sub-Committee's
proposal had previously voted in favour of a proposal
by China which differed from the majority proposal only
in that it accepted the principle of equal treatment for
foreigners and nationals. 120
(22) One final point which warrants a brief mention in
our consideration of the positions taken by States during
the 1930 Conference and the preparatory work concerns
the criteria to be applied in determining the amount of
reparation due from a State for a breach of its international obligations with regard to the protection of aliens
against the acts of individuals. The belief that these criteria
should not have any bearing on the solution to the problem of identifying the act which in these circumstances
is attributed to the State as a source of international
responsibility is confirmed by the position adopted by the
majority of States with regard to the question raised by the
Preparatory Committee for the Conference in point
XIV (d) of its request for information. 121 It is interesting
to note, furthermore, that Governments finally agreed at
118
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the Conference to adopt a formula for reparation, which,
while not the more precise one which the Preparatory
Committee had proposed in basis of discussion No. 29, 122
still does not seem to lend itself to an interpretation that
would make it possible to take into account, in assessing
the amount of reparation, damage other than that
incurred in the circumstances under consideration by
internationally wrongful omission on the part of State
organs. 123
(23) The positions taken by Governments in specific
situations are also significant. First we shall consider
some situations in which injury has been caused by private
individuals to private individual aliens. Then we shall
consider some special situations, such as injurious acts
committed against individual aliens in the course of
popular uprisings, demonstrations, riots and disturbances
in general. Finally, we shall review the situation in which
the victims of attacks are not just private individuals but
persons entitled to special protection, such as representatives of foreign States, or even foreign States themselves,
in the case of attacks by individuals on their security.
(24) With regard to the first category of situations, the
practice of the United States is one of the best known.
On various occasions, the United States Government has
expressed the opinion that a State can only incur international responsibility in connexion with the acts of
individuals if it has failed to fulfil its international obligations to provide protection. An example of this practice
is the position taken by the American-Mexican Claims
Commission,12* established by the Mexican Claims Act
of 1942, in relation to the Texas Cattle claims125 and the
Dexter claims,126 and the opinions given by Assistant
Legal Advisers of the State Department on 28 May
1952127 and 17 July 1957128 respectively. In instructions
sent by the State Department to the United States Embassy in San Salvador in 1959, refusing to support a claim
of a United States national against El Salvador, it was
stated that the policy of the United States Government
had long been "based upon the generally accepted principle of international law that a State cannot be held liable
to another State without an injury being caused by the
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respondent State to the claimant State". 1 2 9 The same
principles have been upheld by other Governments—see,
for instance, a note by the German Government communicated to the Secretary-General of the League of
Nations concerning the acts of German nationals who had
abducted three Saar nationals in Saar territory and taken
them to Germany to have them arrested; 130 and the reply
given on 11 July 1962 by the United Kingdom Minister
of State to a question in Parliament about the Diboku case,
concerning a citizen of the British Protectorate of Bechuanaland who had been maltreated by his employer in
South Africa. 131
(25) With regard to acts causing injury to aliens committed during riots, popular demonstrations or other
disturbances, international practice contains many examples of Government statements of position. Not to
go too far back, we may start with the positions taken
by the Governments of the United States and Italy in the
Cutler case. During a popular demonstration at Florence
in October 1925, a crowd attacked the building where
the office of a United States national named Cutler was
located and destroyed the office furniture. From their
statements of position it is clear that the two Governments
agreed in substance to acknowledge that only actions or
omissions on the part of the official authorities of the
State could be attributed to the latter as internationally
wrongful acts involving its international responsibility.
Neither Government endeavoured to attribute the individual's act to the State. The difference between the two
Governments concerned the criteria to be applied in
determining the amount of reparation to be paid in the
event of an internationally wrongful omission on the part
of the authorities being established.132
(26) During the 1930s and the 1950s, the impossibility
of attributing to the State ^c's committed by individuals
during public disturbances or mob demonstrations is
twice recognized in the instructions given by the State
Department to its embassies on the subject of injuries
sustained by United States nationals in Cuba in 1933 133
and in Libya in 1956.134 In both cases, the State Department refused to support the claims of the United States
nationals, on the principle that in such cases State responsibility can arise only as a result of negligence by the
government authorities in failing to prevent or punish
the injurious acts. Again, the reply by the French Secretary
of State for Foreign Affairs to a parliamentary question
concerning the assassination of certain French nationals in
129
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-SiMorocco contains one of the most categorical expressions
of the opinion of a Government on this question. It
states:
On each occasion, we have emphasized the responsibility of the
Government, not so much because of any direct complicity on its
part as because of the elementary duty of any independent
Government to maintain order in its territory. 139

Lastly, during a debate in the British Parliament on the
subject of the injury caused to British subjects following
disturbances in Indonesia, the Foreign Secretary was asked
whether the Government was bearing in mind in its negotiations with Indonesia the fact that the Indonesian authorities had appeared passively to condone the actions of the
mob. Replying in the affirmative, the Foreign Secretary
explained that it was precisely because of that fact that
the British Government was negotiating in order to make
the Indonesian Government admit its responsibility.136
(27) Special consideration must be given to cases in
which acts of individuals were directed against aliens
invested by their State with representative status, for
whom that State was therefore entitled to demand special
protection.137 It is a question whether such cases should
not constitute an exception to the general rule which
clearly emerges from State practice as well as from arbitration cases, so that the State on whose territory the injurious
acts of individuals have been committed shall be held
responsible, for those acts, irrespective of the conduct of
its organs as regards the fulfilment of the obligation to
provide extra protection which lies on the organs of the
State with regard to official representatives of foreign
States.
(28) Let us consider first an international incident which
is of interest because of the positions and the discussions
to which it gave rise in the Council of the League of
Nations and other international bodies—the Janina or
murder of the Italian members of the Tellini mission
incident. On 27 August 1923, General Tellini, the Chairman of the international commission entrusted by the
Conference of Ambassadors with the task of delimiting
the Greek-Albanian frontier, and the members of the
Italian delegation in the commission, were assassinated
by unknown persons near Janina, in Greek territory. On
29 August, the Italian Government sent the Greek Goverm@nt a note which presented a series of demands, ranging
from punishment of the culprits to various forms of reparation for the moral and material injury caused to Italy.138
The Greek Government replied the next day, denying its
responsibility for what had happened and stating that it
was prepared to accept only some of the demands of the
Rome Government, including the demand concerning the
135
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payment of compensation to the families of the victims.139 Italy then proceeded to occupy Corfu, as a pledge
for Greece's performance of its obligations, whereupon
Greece referred the dispute to the Council of the League
of Nations on 1 September.140 At that stage, the attitude
of the Italian Government seemed to indicate that, in view
of the nature of the crime and the identity of the victims,
it considered that the responsibility of the Greek State
arose simply from the fact that the crime had been committed in Greek territory and not from any attitude on
the part of the organs of the territorial State in relation to
what had occurred. The Italian Government did not refer
to any failure by the Greek authorities to perform their
duties of vigilance and protection. On the other hand, the
Greek Government, though stating that it realized that
reparations were due to the Italian Government for the
disgraceful crime, protested against the suggestion that it
was morally and materially responsible for the crime, since
no proof had been forthcoming that it had failed in its
own duties.141 The Conference of Ambassadors, which
had also intervened, adopted a resolution, on 5 September,
which it transmitted to the Council of the League of
Nations.142 This resolution was in some respects
contradictory and reservations were expressed during
the discussion which ensued in the Council of the League
of Nations on the reply to be sent to the communication
received from the Conference of Ambassadors.143 On
the one hand, the resolution accepted the Greek proposal
for the establishment of a commission of inquiry, to
investigate and try to shed some light on the circumstances
surrounding the event and thus on the question of the
existence or otherwise of responsibility on the part of
Greece. But, on the other hand, it affirmed as a principle
of international law the automatic responsibility of States
for political crimes and outrages committed within their
territory, thus echoing the position adopted at that time
by the Italian Government. The incident was settled by the
Conference of Ambassadors, which, on 13 September,
adopted a resolution taking note of the undertaking of
the Greek Government to present apologies and offer
other solemn forms of satisfaction and of the payment
made by that Government to the Swiss National Bank of
a sum as security for any indemnity that might be fixed
should the guilty parties not be traced. The resolution
also took note of the undertaking of the Italian Government to evacuate the island of Corfu.144
(29) The Council of the League of Nations took note
of the settlement of the case at its meeting on 17 September.145 On 28 September, however, it decided to refer to
a special Committee of Jurists five questions concerning
the problems of international law raised by the incident
between Italy and Greece.146 In reply to question 5 asked
by the Council, the Committee of Jurists stated that:
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-StfThe responsibility of a State is only involved by the commission
in its territory of a political crime against the persons of foreigners
if the State has neglected to take all reasonable measures for the
prevention of the crime and the pursuit, arrest and bringing to justice
of the criminal.
The recognized public character of a foreigner and the circumstances in which he is present in its territory entail upon the State a
corresponding duty of special vigilance on his behalf. 147

The opinion of the Committee of Jurists thus clearly
departed from that of the Conference of Ambassadors in
1923. The responsibility of the State arises, according to
the Committee, only if the organs of the State fail in their
duty to give special protection to the persons injured by
an attack committed by individuals. The Council of the
League of Nations considered the reply of the Committee
of Jurists, and its members, including Italy, approved it
unanimously on 13 March 1924.148 In displaying agreement with the conclusions of the jurists the injured State,
once the emotion aroused by the event had subsided,
joined the other countries in general recognition of the
principle that, even in the special cases envisaged, the
State is finally responsible only for the actions or omissions
of its organs.
(30) The incident in question had given rise to discussions in the most important international organization
of the time. A number of more recent incidents have
also provoked interesting discussions at the bilateral
diplomatic level. Generally speaking, these discussions
confirm the principle thai acts of individuals directed
against aliens or the property of aliens that States are
obliged to provide with special protection do not give
rise to an exception to the general rule regarding the
determination of the State's international responsibility
for the acts of private individuals. In those cases too, the
principle that the State is responsible only for the conduct
of its organs with respect to acts committed by private
individuals seems to be well established in the practice
of international relations. The fact that in such cases the
international responsibility of the territorial State is more
frequently alleged by claimant Governments and even
more frequently acknowledged by the respondent Governments, arises simply from the much more compelling
obligation of the State to protect the persons or property
in question.
(31) For example, in the case of Worowski, the Soviet
Government envoy to the Lausanne Peace Conference
who was killed on 10 May 1923 by a certain Conradi,
which led to the breaking off of all trade and other relations between the Soviet Union and Switzerland, the
dispute between the two countries, when reduced to
essentials, related not to the principles but to the facts. 149
147
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The real question at issue was whether or not, in the particular case, the organs of the Swiss State had failed to
fulfil its obligation to provide protection, for the two parties were clearly of the opinion that, in the case of injurious
actions committed by individuals in law, only the conduct
of the organs of the State with regard to such actions may
be invoked as a source of State responsibility. This
principle seems also to be confirmed in official statements
of position in connexion with other cases such as, for
example, the murder of the Belgian diplomat, Baron de
Borchgrave,1S0 and the attack on the Italian consul at
Chambery,i5i as well as the protests addressed by the
Secretary-General of the United Nations to Israel in
connexion with the Bernadotte case,152 to Jordan in the
case of the staff member Baklce,153 and to Egypt in the
case of Lieutenant-Colonel Queru and Captain Jeannel.15*
The international world has seen many cases recently
involving attacks on diplomatic or consular missions or
foreign official establishments. It may be noted that in
those cases where the problems of concern to us specifically
arose, the parties either affirmed or denied international
responsibility of the receiving State on the basis of the
conduct of the organs of that State. 155
(32) It might also be asked whether acts committed in
the territory of a State by persons, especially by groups
or bands, having prepared their activity in the territory
of a neighbouring State, should not be viewed as constituting a special category of acts of individuals which
may give rise to questions of international responsibility.
History is replete with examples of incidents provoked
by such activities and we need not cite specific cases. 156
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pp. 28-32; the Memorandum introducing preliminary objections
submitted by the Spanish Government on 29 June 1937 (ibid., pp. 55
et seq.). See also the notes annexed to the two memoranda.
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For example, in connexion with the attack on the Romanian
Legation at Berne (1954) (G. Perrin, "L'aggression contre la Legation de Roumanie a Berne et le fondement de la responsabilit£
internationale dans les delits d 'omission", Revue ginerale de droit
international public (Paris), 3rd series, vol. XXVIII, No. 3 (JulySeptember 1957), pp. 414 and 415; and Annuaire suisse de droit
international, 1959 (Zurich, 1960), p. 225); the attack on the Hungarian Legation at Berne (1958) (Revue ginerale de droit international public (Paris), 3rd series, vol. XXX, N o . 1 (January-March
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Izmir fair (1964) (Pravda, 31 August 1964; Institute of the State and of
Law of the Academy of Sciences of the Soviet Union, op. cit.,
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Moscow (1964 and 1965) (The New York Times, 11 February and 5, 6,
7 and 8 March 1965; Revue ginirale de droit international public
(Paris), 3rd series, vol. XXX, No. 1 (January-March 1965), pp.159 et
seq.); and the demonstrations against the USSR Embassy at Peking
(1966) [Revue generate de droit international public (Paris), 3rd
series, vol. XXXVIII, No. I (January-March 1967), pp. 182 et seq.].
136
A detailed analysis of State practice with respect to disputes
provoked by the activities of armed bands organized in foreign countries is provided in I. Brownlie, "International law and the activities
of armed bands". International end Comparative Law Quarterly
(London), vol. 7, No. 4 (October 1958), pp. 724 ®t seq.

-Siare doubtless situations involving actions by groups
which are and remain private entities, or which at least are
entirely outside the machinery of the State in whose
territory they reside. If that is the case, the actions which
such groups may carry out in the territory of another
State do not constitute a separate category distinct from
other acts of individuals. That State may incur international responsibility with respect to such actions, but
always for one of the reasons already noted which entail
responsibility in similar circumstances. The Government
of that State will be accused of having failed to fulfil its
international obligations with respect to vigilance,
protection and control, or of having failed in its specific
duty not to tolerate the preparation in its territory of
actions which are directed against a foreign Government
or which might endanger the latter's security, and so on.
In other words, it will always be a question of the same
internationally wrongful acts of omission—of which we
have seen numerous examples—which are habitually
attributed to States with respect to the acts of individuals.157 In order for the State to incur responsibility
arising from other causes—responsibility arising directly
from actions by the bands or groups in question—the
situation must be different. These groups must maintain
different and closer relations with the Government of the
country in which they are based. Where that Government
is known to encourage and even promote the organization
of such groups, to provide them with financial assistance,
training and weapons, and to co-ordinate their activities
with those of its own forces for the purpose of possible
operations, and so on, the groups in question cease to be
individuals from the standpoint of international law. They
become formations which act in concert with, and at the
instigation of, the State, and perform missions authorized
by or even entrusted to them by that State. They then fall
into the category of persons or groups which are linked,
in fact if not formally, with the State machinery and are
frequently called "de facto organs", and which were
dealt with in article 8 (a) of this draft.158 When they
carry out their planned activities, those activities are
attributed to the State and constitute internationally
157
For example, accusations of having violated, by omission, the
obligation to exercise due control and vigilance, were contained in the
remonstrances which the French Government addressed to the
Tunisian Government early in 1958 in order to underscore the latter's
responsibility with regard to the traffic in men and supplies at the
Algerian-Tunisian frontier (Kiss, op. cit., p. 558). The remonstrances addressed to the United States by Spain with regard to the
attack on the Spanish cargo vessel Sierra Aranzazu by anti-Castro
motor-boats in the Caribbean Sea on 14 September 1964 {Revue
ginirale de droit international public (Paris), 3rd series, vol. XXXVI,
N o . 1 (January-March 1965), pp. 126 et seq.), fall into the same
category.
158
In this connexion, it is enlightening to read the note of
21 February 1934 by the Legal Division of the French Ministry of
Foreign Affairs (Kiss, op. cit., p. 585) concerning the debate between
the German and Austrian Governments regarding the establishment
in Germany of the Kampfring der Deutschdsterreicher im Reiche and
the activities of the Kampfring. Furthermore, the records of complaints regarding cases of this type show that discussions between the
countries concerned have focused primarily on the existence and
proof of links between the Government and the supposedly private
bodies which carry out activities injurious to neighbouring States.
Regarding cases of "indirect aggression" through "private" armed
groups, see the recent article by S.G. Kahn, "Private Armed Groups
and World Order", Netherlands Yearbook of International Law,
1970 (Leyden), vol. I (1971), pp. 32 et seq.

wrongful acts of the State: wrongful acts of commission
rather than omission, which by virtue of that fact render
the State concerned internationally responsible. It is thus
clear that such situations are far from being simple cases
involving State responsibility for the acts of individuals.
(33) The opinions expressed by the writers who have
dealt with the subject can broadly be grouped into three
basic schools of thought according to which solution to
the problems in question they favour in principle among
those that are theoretically possible. First we may mention
the view that, on the basis of the concepts of "solidarity
of the social group" or "guarantee", the acts of individuals are attributable to the State as a source of international responsibility quite regardless of the attitude which
organs of the State may take towards those acts. The first
concept has tempted some modern writers159 but it has
no true adherents at present. The second has rarely
received any great support as a generally applicable criterion.160 It has, however, had adherents, particularly in the
past, who have defended it as being applicable to special
situations, ranging from the case of acts committed
during riots, civil wars or xenophobic demonstrations161
to the case of acts directed against persons or property
entitled to special protection.162 The second school of
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G. Arangio-Ruiz at one point appears to take up this idea in a
new form in "Stati e altri enti (Soggettivita Internationale)",
Nooissimo Digesto Italiano (Turin), vol. XVIII (1971), p. 154, note 9.
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A. Soldati, La Responsabilite des Etats dans le droit international (Paris, Librairie de jurisprudence ancienne et moderne, 1934),
pp. 83-84, is the only writer to maintain that the State, in order to
guarantee that it will fulfil its obligations, must generally assume
responsibility for the conduct of any person whomsoever.
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See £. Brusa, "Responsabilite des Etats a raison des dommages soufferts par des Strangers en cas d'£meute ou de guerre
civile", Annuaire de Vlnstitut de droit international, 1898 (Paris),
vol. 17, pp. 96 et seq.; Fauchille, ibid., 1900, vol. 18, pp. 234-235. A
new report prepared jointly by E. Brusa and L. von Bar (" Nouvelles
theses", ibid., pp. 47 et seq.) and taking the same view was approved
by the majority of the Institute {ibid., pp. 254 et seq.). Nevertheless,
these ideas were not well received by writers. Only J. Goebel, ("The
international responsibility of States for injuries sustained by aliens
on account of mob violence, insurrections and civil wars", American
Journal of International Law (Washington, D.C.), vol. 8, No. 4 (October 1914), pp. 802 et seq.), sought to defend Brusa's ideas, a few
years later. More recently, other writers have advocated the adoption
of a rule making the State responsible for all damage to aliens resulting from the movements of xenophobic mobs, although they do not
claim that this rule was previously applied in international relations.
See, for example, J. W. Garner, "Responsibility of States for injuries
suffered by foreigners within their territories on account of mob
violence, riots and insurrection", Proceedings of the American Society of International Law {at its twenty-first annual meeting), Washington, D.C., April 28-30, 1927 (Washington, D.C., 1927), pp. 57-58
and 62.
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The responsibility of the State for all acts perpetrated by individuals in such circumstances has been advocated by A. DecenciereFerrandiere, {La responsabilite' 'Internationale des Etats a raison
des dommages subis par des Grangers (Paris, Rousseau, 1925),
p. 128), C. Eagleton, {op. cit., pp. 80-81 and 93), J. Dumas ("La
responsabilite des Etats a raison des crimes et ddlits commis sur
leur territoire au prejudice d'dtrangers", Recueil des Cours ...,
1931-11 (Paris, Sirey, 1932), vol. 36, p. 254; L. Cavar6 {Le droit
international public positif, 2nd ed. (Paris, Pe*done, 1962), vol. II,
pp. 496-497); D. W. Greig {op. cit., p. 444). In the same connexion it
might be noted that M.R. Garcia-Mora {International Responsibility
for Hostile Acts of Private Persons against Foreign States (The

Hague, Nijhoff, 1962), pp. 28-29 and 35), favours the adoption of a

-fcOthought is represented by those who, while differing on
many other aspects, are more or less in agreement on one
basic point. In their view, an act committed by a private
person is attributable to the State as a source of international responsibility provided that other factors were
involved in its commission, particularly failure to prevent
the act or to react a posteriori, and provided that such
omissions were omissions of the State directly, i.e. of its
organs. This theory, known as the "theory of complicity'*,163 prevailed in the writings of nineteenth-century
international jurists; its influence was also discernible
in certain arbitral decisions of the same period. Generally
abandoned after the first decade of the twentieth century,
it nevertheless received further support from some
writers at a later date. 164 In certain aspects, theories
maintained by more recent writers, who base their views
on specific concepts of the organization and nature of the
State as a subject of international law, also resemble the
argument just described.165 Their common feature is that
they place less emphasis on, or indeed abolish, the distinction between acts of private persons and acts of
organs for the purpose of establishing individual conduct
as an act of the State. The third school of thought is the
one to which the very large majority of modern writers
belong. The empirical finding advanced in various forms
by these different writers is the following: acts and omissions by private individuals who are and remain private
individuals are not attributable to the State under international law and do not become "acts of the State"
which, as such, may involve its responsibility towards
other States. The acts of private individuals or private
companies which cause injury to foreign States, their
representatives or their subjects are often the occasion
of an internationally wrongful act of the State, but this is
a wrongful act which is the conduct of State organs. They
frequently constitute an external event which acts as a
catalyst in setting :: motion the wrongful conduct of
those organs with respect to the actual situation. But the
State is internationally responsible only for the action,
(Feat-note 162 continued.)

rule which would replace the one at present in force and would
make the State automatically responsible for all acts committed by
individuals in its territory where such acts constituted a threat to
international peace and security.
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This theory, which derives from H. Grotius, De Jure Belli ac
Paeis Libri Tres (Amsterdam MDCXLVI), lib. II, pp. 366 et seq.,
was developed by E. de Vattel, Le droit des gens, ou Principes de la
hi naturelle (Lyons, Robert et Gauthier, 1802), vol. II, p. 72.
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See, for instance, Borchard, op. cit., p. 217; C. C. Hyde,
"Concerning damages arising from neglect to prosecute", American
Journal of International Law (Washington, D.C.), vol. 22, No. 1
(January 1928), pp. 140 et seq.; and J.L. Brierly, "The Theory of
implied State Complicity in International Claims", The British Year
Book of International Law, 1928 (London), vol. 9, pp. 42 et seq. The
last two writers substituted the term "condonation" for the term
"complicity", which they considered too strong. Their primary intention, which is in keeping with Nielsen's position in the Janes case,
was to facilitate the calculation of compensation in cases of "nonpunishment" on the basis of the injury caused by the individual's
action.
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G. Biscottini, "Volonta ed attivita dello Stato nell'ordinamento internazionale", Rivista diritto internazionale (Padua),
XXXIVth year, 4th series, vol. XXI, fasc. I-II (1942), pp. 19 et seq.
and pp. 31 etseq.; Arangio-Ruiz, op. cit., pp. 153-154; and L. Reitzer,
La reparation comnw consequence de Facts' llicite en droit interimtioml (Paris, Sirey, 1938), p. 206.

and more often the omission, of its organs where they are
guilty of not having done everything within their power
to prevent the injurious act of the private individual or
to punish it suitably if it has occurred despite everything.
The State is responsible for having breached not the international obligation with which the individual's act might
be in conflict, but the general or special obligation imposing on its organs a duty to provide protection. 166 Lastly, it
should be noted that the large majority of international
jurists who have devoted their attention to the specific
problems of acts committed by individuals in special
situations, such as riots, mob demonstrations and xenophobic disturbances, or acts constituting attacks on
persons or property enjoying special protection, have
reaffirmed in this context as well the validity of the general
rule that these acts are not attributable to the State as a
source of international responsibility.167
166
See, for example, H. Triepel, Volkerrecht and Landesrecht
(Leipzig, Mohr (Siebeck), 1899), pp. 333-334; D. Anzilotti, MLa
responsabilitd internationale des Etats a raison des doramages soufferts par des etrangers". Revue generate de droit international public
(Paris), vol. XIII, Nos. 1 and 3 (1906), reprinted in Scritti di diritto
internazionale pubblico (Padua, CEDAM, 1956), vol. I, p. 195; P.
Schoen, "Die vdlkerrechtliche Haftung der Staaten aus unerlaubten
Handlungen", Zeitschrift fiir Volkerrecht (Breslau, Kern's), supplement 2 to vol. X (1917), pp. 36 et seq. and pp. 63 et seq.', A.
Jess, Politische Handlungen Privater gegen das Ausland und das
Volkerrecht (Breslau, Marcus, 1923), pp. 22 et seq.; K. Strapp,
" Die Volkerrechtliche Haftung des Staates, insbesonders bei Handlungen Privater", Abhandlungen ziir fortschreitenden Kodifikation des
internationalen Rechts (Kiel, Verlag des Institute fiir Internationales
Recht an der Universitat Kiel, 1927), vol. I, pp. 8 et seq. and pp. 23 et
seq.; Ch de Visscher, "La responsabilite des Etats", Bibliotheca
Visseriana (Leyden, Brill, 1924), vol. II, pp. 102 et seq.; DecenciereFerrandiere, op. cit., pp. 62-63 and 118; Strisower, be. cit., pp. 472
et seq., 481 et seq. and 491; Eagleton, op. cit., pp. 77 and 79; A.
Roth, Schadenersatz fiir Verletzungen Privater bei volkerrecht'
lichen Delikten (Berlin, Heymann, 1934), pp. 28 et seq.; A.V.
Freeman, The International Responsibility of States for Denial of
Justice (London, Longmans, Green, 1938), pp. 20, 27, 367 et seq.;
Starke, he. cit., pp. 112 et seq.; Ago, he. cit., pp. 473 et seq.;
Monaco, loc. cit., pp. 225 et seq.; Accioly, loc. cit., pp. 395 et seq.
and 404 et seq.; A. Schiile, "Vdlkerrechtliches Delikt", Worterbuch
des Volkerrechts, 2nd ed. (Berlin, de Gruyter, 1960, vol. I, p. 333; von
Munch, op. cit., pp. 224 et seq.; Levin, op. cit., pp. 81 et seq.;
Amerasinghe, loc. cit., pp. 92 et seq.; Jimenez de Ar6chaga, loc. cit.,
pp. 558 et seq.; Tenekides, loc. cit., p. 788; Kuris, op. cit., pp. 196 et
seq. This theory is also advanced in many general works by writers
such as Ross, Redslob, Rousseau, Verdross, Cheng, Guggenheim,
Quadri, Morelli, Dahm, Serensen, Sereni, Delbez and Akehurst and
by the State Law Institute of the Academy of Sciences of the Soviet
Union.
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See, for instance, H. Arias, "The non-liability of States for
Damages suffered by Foreigners in the Course of a Riot, an Insurrection or a Civil War", American Journal of International Law
(Washington, D.C.), vol. 7, No. 4 (October 1913), pp. 724 et seq.; K,
Strupp, " Responsabilitd internationale de 1'Etat en cas de doramages
causes aux ressortissants d'un Etat Stranger en cas de troubles,
d'dmeutes ou de guerres civiles". International Law Association,
Report of the Thirty-first Conference, held at the Palace of Justice,
Buenos Aires, 24 August—30 August, 1922 (London, Sweet and
Maxwell, 1923), vol. I, pp. 133 et seq.; V. M. Maurtua and J.B. Scott,
Responsibility of States for Damage caused in their Territory to the
Person or Property of Foreigners (New York, Oxford University
Press, 1930), pp. 60-61; L. A. Podesta Costa, "La responsabiiidad
del Estado por danos irrogados a la persona o a los bienes de extranjeros en luchas civiles", Revista de derecho internacional (Havana),
vol. 34, No. 67 (September 1938) and No. 68 (December 1938),
pp. 220 et sec.; L. Delbez. " La responsabilite internationale pour
crimes commis sur le territoire d'un Etat et diriges contre la sureie
d'un Etat etrangsr", Reoue ginirak de droit international public

-fclThe codification drafts—whether the work of
academic associations or private authors or prepared
under the auspices and on behalf of official bodies—all
provide that, in the case of acts of private persons which
cause injury to aliens, the responsibility of the State can
exist only if organs of the State have been guilty of internationally wrongful omissions in the prevention or
punishment of such acts or if they have denied to the
injured person the appropriate means to establish his
claim. Yet these drafts are often unclear on essential points
or go into matters other than the one in question here.
They seek at the same time to define the international
obligations of the State with regard to the protection of
aliens against injury by private persons. For that reason
they cannot be used as a basis for the drafting of this
article.
(35) As a result of the Commission's consideration of
international jurisprudence, State practice and the opinions of the authors of acedemic works, it is able to reach
the following conclusions (a) in accordance with the
criteria which have gradually been affirmed in international legal relations, the act of a private person not acting
on behalf of the State cannot be attributed to the State
and cannot as such involve the responsibility of the State.
This conclusion is valid irrespective of the circumstances
in which the private person acts and of the interests
affected by his conduct; (b) although the international
responsibility of the State is sometimes held to exist in
connexion with acts of private persons its sole basis is the
internationally wrongful conduct of organs of the State
in relation to the acts of the private person concerned.
In the view of the Commission, the rule which emerges
from the application of the criteria outlined above fully
meets the needs of contemporary international life and
does not require to be altered. The Commission considers
in particular that it would certainly be inadvisable to
introduce an exception to this rule as regards acts affecting
certain specific interests, for example the security of
foreign States, or conduct in special circumstances, such
as a riot or other form of internal public disturbance.
The Commission also considers that there would be no
point in endorsing the suggestion by certain authors that
a proper guarantee against the consequences of the acts
of private persons where those consequences are detrimental to foreign States, their representatives or their
nationals should be imposed on the State; such a guarantee would be deemed to operate even where the State
could not be accused of any breach of its international
obligations in connexion with the acts in question. A
guarantee of this kind might find a place in a special convention intended to prevent or punish the acts of certain
specific categories of persons. It could not, however, be
made a general rule without upsetting the balance of international legal relations. The Commission therefore considers that the rule which it proposes to establish should
not depart in substance from the one now in force in
customary international law.

(36) As regards the wording adopted by the Commission
to express the rule in question, a few brief comments are
called for on the expression "a person or a group of persons not acting on behalf of the State" in paragraph 1 of
the article. The term "person" was preferred to other
terms because it comprises both natural persons and legal
persons. Reference is made to a "group of persons" as
well as to individual persons because the acts envisaged in
this article are in most cases committed by groups. It was
considered unnecessary to qualify these terms by the
adjective "private", although obviously in the very great
majority of cases the present article will apply to acts of
private persons, for two reasons. Firstly, as regards artificial persons, the rule must also apply to those persons
who are not regarded as "private" according to internal
law, for example "parastatal" or quasi-public legal persons. The non-attribution to the State of the acts and
omissions of such persons is just as certain as in the case of
the acts and omissions of a private company, provided
of course that the persons in question are not empowered
by the internal law of the State to exercise elements of the
governmental authority, or at least that the acts and
omissions in question do not come within their exercise of
it. The second reason is that, particularly in the case of
natural persons, the rule must also apply to persons who
possess the status of organs of the State or of another of
the entities referred to in article 7 of the draft, provided
that these persons act in their capacity as private persons
independently of the official functions which they perform
on other occasions. Finally, the words "not acting on
behalf of the State" were inserted to exclude from the
scope of the rule acts committed in any of the circumstances which, under articles 7 and 8, justify as an exception
the attribution to the State of the conduct of natural or
legal persons who do not form part of the State machinery
proper.

(37) Paragraph 2 of the article constitutes a saving clause.
It is intended, in the case of acts which are injurious to
foreign States or to their representatives or nationals but
are not attributable to the State because they were committed by the persons envisaged in paragraph 1, to prevent
attempts by the State also to evade the international
responsibility which might be incurred as a result of conduct adopted by organs of the State in relation to the said
acts. As regards the wording of this provision, the Commission considered that it was necessary to take account
of two requirements. First, it wished to avoid touching,
even indirectly, on the determination of the content of the
obligations which bind a State to foreign States in respect
of the protection of the latter, and of their representatives
and nationals, against injurious acts by persons not acting
on behalf of the State. Secondly, it wished to emphasize
that there must be a relationship or link between the acts
of the State envisaged in this paragraph and the injurious
acts of persons referred to in paragraph 1. With regard
to the first requirement, the Commission considered that
it was necessary to be particularly strict in the application
of the criterion selected, and that it should not be forgotten
(Foot-note 167 continued.)
that the first attempt at codification of the question of
(Paris), 3rd series, vol. IV (1930), pp. 469 et seq.; Q. Wright, "Re- State responsibility, undertaken by the League of Nations
sponsibility for injuries to United Nations officials", American Journal of International Law (Washington, D.C.), vol. 43, No. 1 (January in 1930, had failed precisely in the attempt to establish
both the content of the rules of responsibility and the
1949), pp. 98-99.

content of the "primary" obligations of States with regard
to the rights of aliens. The Commission therefore preferred
not to adopt a formulation to the effect that the rule
enunciated in paragraph 1 would be without prejudice to
the attribution to the State of the failure to use all reasonable means at its disposal to prevent or punish the injurious conduct of the persons in question. It also rejected
another formulation to the effect that the rule would
be without prejudice to the attribution to the State of the
possible omission by its organs in a case in which the latter
should have taken action to prevent or punish such acts
(by private persons) and did not do so. With regard to
the second requirement, the expression "conduct which
is related to that of the persons or groups of persons"
referred to in paragraph 1 appeared to be the most appropriate means of expressing the link, which must exist in
the cases considered here, between conduct attributable
to the State and acts of the persons envisaged in paragraph I of the article. The term "conduct" was chosen ia
preference to the term "omission", because the breach
by a State of its international obligations in regard to the
acts of the persons in question may also take the form
of an action, although this rarely occurs. Finally, the
expression " any . . . conduct . . . which is to be considered
as an act of ihe State by virtue of articles 5 to 10" was
preferred to the expression "any conduct of an organ of
the State", since the breach of the obligation may be effected by any conduct which is attributable to the State by
virtue of the articles mentioned, and not only by conduct
of organs of the State in accordance with the provisions
of articles 5 and 6.
A r t i c l e 12
Conduct of organs of another State
1.
The conduct of an organ of a
State acting in that capacity which
takes place in the territory of another
State or in e
other territory under
its jurisdiction shall not be
considered as an act of the latter
State under international law.
2.
Paragraph 1 is without prejudice
to the attribution to a State of any
other conduct which is related to that
referred to in that paragraph and which
is to be considered as an act of that •
State by virtue of articles 5 to 10.

(I) International life provides abundant examples of
activities carried on in the territory of a State by organs
of another State acting on the latter's behalf, i.e. in the
exercise of elements of the governmental authority of
the State to which the organs belong—and not, therefore,
in the exercise of elements of the governmental authority
of the territorial State, as in the case provided for in article 9. There is nothing abnormal in this. Some organs of
the State, such as diplomatic or consular officials, are
specially appointed to carry on activities ia foreign territory. In other cases, organs which normally cany on their
Yearbook ... 1975. vol. II,
83-86.

activities in the State to which they belong are called upon
as an exceptional measure to engage in activities in the
territory of another State with its consent, as in the case of
official visits by dignitaries of a foreign State, the operation of foreign military bases established by agreement,
and so on. On some occasions, activities of organs of a
State are performed in the territory of a foreign State
without the consent of the territorial State or even against
its wishes: for instance, military operations against the
territorial State, the operations of intelligence services in
foreign territory, and so forth. In these various cases, the
conduct of such organs of a foreign State can in no way
be attributed to the territorial State, possibly entailing
its responsibility, solely because it has taken place in the
latter State's territory. Such conduct is and remains an
act of the State to which the organ belongs, by virtue of
draft articles 5 et seg., which set no territorial limitation
on the attribution to the State of the acts of its organs.
Therefore no exception should be seen in the present article to the principles laid down in the preceding articles in
chapter II of the draft, which govern the attribution of an
act to the State.
(2) In the light of these considerations, a doubt may be
raised—and some members of the Commission have
raised it—whether it is really essential to specify in the
present article that there can be no question of attributing
to the territorial State the conduct, as envisaged in this
article, of organs of foreign States. In the Commission's
opinion, however, there are several reasons for including
such a statement in the draft. The old idea is still rooted
in some minds, and at times reappears in practice, that
the State is somehow responsible for everything that
happens in the territory under its jurisdiction. Furthermore some of the "primary" rules whose breach may
entail international responsibility are delimited in scope
and content by the notions of territory and territorial
jurisdiction: first and foremost, the rules concerning
treatment of aliens. Thus it is customary to speak in this
connexion of the responsibility of the State for damage
caused in its territory to foreign persons or property, an
expression which would seem to include damage caused
to foreigners by organs, acting in the territory of the State,
which are themselves foreign. Therefore the draft articles
should explicitly rule out any idea that the territorial
State is in some way responsible solely because the specified conduct of organs of a foreiga State took place in
its territory.
(3) Secondly, such a statement clarifies the rale laid
down in draft article 9 to the effect that acts committed
by organs of a State which have been "placed at the
disposal" of another State are attributable as a possible
source of responsibility to the latter State as a subject of
international law. As was pointed out in the commentary
to article 9, the essential condition that the organ in
question shall have been "placed at the disposal" of a
State does not mean only that the "lent" organ must act
in the exercise of elements of the governmental authority
of the beneficiary State. It requires above all that, in
performing the functions entrusted to it by the beneficiary
State, the "lent" organ shall act under the exclusive
direction and control of that State. In the cases contemplated in the present article, on the other hand, the organ
in question remains under the orders and exclusive authority of the State to which it belongs. It is clear that, in a
case of this kind, the acts or omissions of the organ are

by another State" within the meaning of draft article 9.
Thus the present article usefully complements the rule
expressed in the earlier article by specifying that the rule
remains valid even if, in the specific situation in question,
the organ concerned acted in the territory of another
State.
(4) Lastly, if the draft is not to be criticized for omissions
it is important to remember that, although the conduct of
organs of a State acting in the territory of another State
can in no event be attributed as such to the territorial
State, the latter could nevertheless incur international
responsibility for acts committed on the occasion of and
in connexion with the conduct of such foreign organs.
Those would not, of course, be acts of the organs of the
foreign State, but acts of the organs of the territorial
State, for example if they were unduly passive in their
conduct in the face of acts prejudicial to a third State
committed within the frontiers of the territorial State
by an organ of a foreign State. In other words, the actions
of foreign organs in the territory of a State, while not
attributable to that State, may in certain cases afford a
material opportunity for the territorial State to engage
in conduct which might entail its international responsibility. For example, the organs of the territorial State
might be guilty, in connexion with the actions of organs
of a foreign State in the national territory, of failing to
discharge an international obligation towards a third
State to protect that State, its representatives or its
nationals. Provision must therefore be made for cases in
which the territorial State might be required to adopt a
certain attitude in relation to the attitude of the foreign
organ in question, but failed to do so. If that point was
not covered, the conclusion might be drawn that, since
the conduct of the foreign organ was attributable to the
State to which it belonged, the territorial State was free
of all responsibility vven where its own conduct on the
occasion of the action of a foreign organ exhibited internationally wrongful aspects.
(5) It would be dangerous, however, to draw too close
a parallel between that situation and the situation contemplated in article 11, paragraph 2, with regard to the
conduct of private persons not acting on behalf of the
State. In the case of ordinary private individuals it is
natural to postulate the existence of a set of obligations
incumbent on the State with regard to the prevention
and punishment of acts committed by such persons to
the prejudice of foreign States or their nationals. It is
therefore natural to contemplate the attribution to the
State, as a source of international responsibility, of a
breach of those obligations. It is less natural to imagine
that the State could fail in an international obligation of
that kind in the case envisaged in the present article, since
organs of a foreign State are not subject in foreign territory to the same authority as private individuals. What is
more, where organs of a State acting in that capacity
commit in the territory of another State actions which are
detrimental to a third State, it seems clear above all that
the responsibility lies with the State to which the organ
belongs, since as pointed out above, the acts or omissions
of organs of the State are attributable to the State as a
possible source of responsibility regardless of whether
they have been perpetrated in national or in foreign ter-

ritory. The responsibility of the State to which the organ
belongs therefore tends to outweigh any responsibility
which the territorial State might exceptionally incur, on
such grounds as that its organs had neglected to prevent
such actions. This perhaps explains why, in State practice,
the territorial State has seldom been held responsible in
such situations. It would nevertheless be wrong to conclude from this that the territorial State can never incur
international responsibility in connexion with acts committed in its territory by organs of a foreign State. The
very fact that the responsibility of the territorial State
appears less significant in the exceptional cases envisaged
here is yet another reason for providing for such a possibility in the present article, especially since specific cases
have proved that such a provision is of practical value
to States.
(6) On 6 February 1956 the Government of the Soviet
Union addressed a protest note to the Government of the
Federal Republic of Germany concerning the fact that
the United States armed forces stationed in Germany
had launched sounding balloons, equipped with automatic cameras and -adio transmitters, from the territory
of the Federal Republic. The balloons had been intercepted in Soviet air space. Two days earlier, on 4 February,
a Soviet protest concerning similar activities had been
adressed to the Government of Turkey. The Government
of the Federal Republic of Germany and the Government
of Turkey were accused of having allowed their territory
to be used by United States organs for the purpose of
committing wrongful acts. On the other hand, in a separate note adressed to the United States Government, that
Government was held responsible for the activities of its
own military organs, which had carried out the launching
operations. In its reply of 6 March 1956 the Government
of the Federal Republic referred to a note received on
8 February from the United States Government, in
which the latter gave its assurance that it would try for
the time being to avoid launching any more balloons,
even though their purpose had been only to gather meteorological information. The Government of the Federal
Republic accordingly considered the question closed. Its
note added that investigations had been carried out and
had shown that no balloons had been launched from the
territory of the Federal Republic for the purpose of
dropping political propaganda leaflets. But the Soviet
Government replied, in a further note dated 24 March
1956, contesting the truth of the statements contained in
the reply to its first note and again blaming the Government of the Federal Republic for allowing wrongful acts
to be committed by United States forces stationed in
Germany. 168 Quite apart from the substantive issue
involved, it is perfectly plain from this exchange of notes
that the protests addressed to the territorial State were quite
different from the principal protests addressed to the
State of origin of the organs which perpetrated the acts
complained of. The territorial State was blamed only for
a breach of its own obligations.
(7) In the same context, we may recall an incident which
occurred during the visit of Mr. N. Khrushchev, the
168

The details of this case are to be found in Zeitschrift fiir ausliindisches offentliches Recht und Volkerrecht (Stuttgart), vol. 18
(1957-1958), pp. 723-724.

-fc«fChairman of the Council of Ministers of the USSR,
to Austria from 30 June to 8 July 1960. The Soviet
Premier made a number of speeches in which he accused
the United States Government of seeking to torpedo
the planned summit conference by organizing flights of
U-2 "pirate planes". He also violently attacked the
militarism of the Western countries, and particularly
West German revanchism. At a press conference he
went so far as to compare Chancellor Adenauer to Hitler.
The Government of the. Federal Republic considered
those remarks to be an affront to its honour. But at the
same time the Ambassador of the Federal Republic in
Vienna made representations to the Austrian Government,
stressing the unusual nature of the situation in that the
words directed against the Government of the Federal
Republic had been uttered in the presence of the Austrian
Minister for Foreign Affairs. On the same day the United
States Ambassador protested at the fact that the Austrian
Government had not deemed it necessary to dissociate
itself from the "slanderous attack" on his country.
Dr. Raab, the Austrian Chancellor, then took the opportunity to indicate such dissociation in the course of his
farewell speech. A note appeared simultaneously in the
Wiener Zeitung stating that the Austrian Government had
no connexion whatsoever with the remarks that had been
made, and pointing out that a Government could only be
responsible for what was said at a press conference if that
Government itself held the conference. The note also
stated that the speech by the Soviet Premier had been
delivered at the headquarters of the Austro-Soviet
Association, which was a private institution, and that the
presence of the Austrian Minister for Foreign Affairs had
merely been intended as a courtesy to the guest.169 Here,
too, there is no need to enter into the substance of the case.
We need only note that it provides further confirmation
of the fact that what is alleged in such cases to be a source
of responsibility of the territorial State is of course not
the acts committed by foreign organs but the passive or
negligent attitude considered to have been adopted by the
organs of that State when the acts were committed.
(S) The principle that, in the cases envisaged, the international responsibility of the territorial State can be
incurred only by some conduct engaged in by its own
organs in connexion with the actions of the foreign organ
and, as such, constituting a breach of an international
obligation is also supported by the literature. It has been
Incorporated in certain draft codifications, such as that
prepared by the Harvard Law School in 1929170 and the
preliminary draft submitted to the International Law
Commission by F.V. Garcia Amador in 1961. m To be
sure, it has sometimes been contended that a whole series
" • Ibid., vol. 23 (1963), pp. 348-349.
170
Article 14 of the draft reads: U A State is responsible if an injury to an alien results from an act, committed within its territory
which is attributable to another State, only if it has failed to use due
dilifgnce to prevent such injury" {Yearbook... 1956, vol. II, p. 229,
document A/CN.4/96, annex 9).
171
Article 15 of the preliminary draft reads as follows: " Acts and
omksions of a third State or of an international organization shall be
Impotable to the State in whose territory they were committed only if
lite latter could have avoided the injurious act and did not exercise
gudi diligence as wa§ pouihit m tiu dmMmtmmm"
(Ympbmk...
1961, vol. II, p. 4i B
taiai
A/CN.4/134.-aad Add, 1,.addendum).

of cases, largely dating from the last century, were cases
of indirect responsibility on the part of the territorial
State172 but, as certain writers173 have pointed out since
then, the responsibility of the territorial State was not
invoked in the cases in question except in so far as its
own organs had failed to perform their duty to protect
foreign States or foreign nationals. In all these cases, what
was considered as an act entailing the responsibility of the
territorial State was not an action committed in the territory of that State by a foreign organ, but the negligence
or lack of reaction of the organs of that State in relation
to such an action. Furthermore, such responsibility had
sometimes been invoked in situations where the perpetrator of the injurious action committed in the territory of
the State, although an organ174of a foreign State, had acted
only in a private capacity.
(9) The practice of States and the writers thus confirm
the considerations and conclusions developed in the
opening paragraphs of the present commentary. It seems
well established: (a) that the conduct of an organ of a
State is not attributable in international law to another
State, as a possible source of international responsibility,
in virtue of the mere fact that such conduct has taken place
in the territory of the latter State; (b) that, as in the case
of activities of private individuals, the responsibility of the
territorial State is incurred on such occasions only by some
conduct engaged in by its own organs in relation to the
conduct of organs of the foreign State and constituting as
such a breach of an international obligation bome by the
territorial State.
(10) That having been said, it will be well to add two
clarifications. The first is that, in the cases envisaged in
the present article, the conduct of foreign organs in the
territory of the State must be conduct engaged in by those
organs acting in that capacity. If that is not the case,
their conduct can only be "egarded as the activity of
private individuals, in relation both to the State to which
the organ belongs and to the territorial State, and neither
State can be held responsible except possibly for failing in
its duty of protection as specified in article 11, paragraph
2, of the draft. In such a case it would remain to be determined, in the light of the circumstances, which of the two
States was in fact under an obligation to act to prevent or
punish such conduct on the part of individuals, and would
thus bear responsibility for a failure in that respect.
(11) The second clarification repeats what has already
been stated above:175 namely that, in the case of conduct
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F. Klein, Die mittelbare Haftung im Volkerrecht (Frankfurtam-Main, Klostennann, 1941), pp. 265 et seq. and 299 et mq.
173
A. Verdross, "Theorie der mittelbaren Staatenhaftung"1,
Oesterreichische Zeitschrift fur b'ffenttiches Recks (Vienna), vol. I,
No. 4 (new series) (May 1948), pp. 405 et seq. In connexion with
these cases, see also R. Quadri, Diritto internazionale pubblico, 5th
ed. (Naples, Liguori, 1968), pp. 602-603. Both writers dispute Klein's
contention.
174
This was the situation regarding the claim presented by Great
Britain to the Tuscan Government in 1852 as a result of the illtreatment inflicted on a British national named'Maihet by an Austrian
officer who was stationed in Tuscany and who had acted in & private
capacity.
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of organs of a foreign State in the territory of a State,
the analogies with a case concerning the conduct of private
individuals are more apparent than real. In the final
analysis, the similarity between the two cases is merely
a matter of recognizing that in either circumstance the
teritorial State may be faced with an international obligation to protect third States or their nationals and may be
guilty of failing to meet that obligation. It stands to reason,
however, that such an obligation may vary sharply in
content and extent, and that the ways in which the territorial State has to discharge such an obligation may vary
widely from case to case. In that connexion it will be
necessary to take into account the incidence of the privileges and immunities enjoyed by the organs of the foreign
State, any special status which they may possess, the
possibility that the foreign State concerned has reserved
for itself the exclusive performance of certain supervisory
or punitive functions, etc. For instance, it is obvious that
a State cannot punish a foreign ambassador who, in its
territory, has insulted the head of a third State. However,
this does not mean that the territorial State has no means
of reacting against such conduct. The territorial State can
at least be expected to dissociate itself from the conduct
of the ambassador or to address a protest to the sending
State. In the case of extremely serious incidents, the territorial State might conceivably be expected to request the
recall of the ambassador concerned or to declare him
persona non grata. If the territorial State took no action,
the injured State could then accuse it of an internationally
wrongful act in relation to the conduct of the ambassador
in question.
(12) Other examples may also be mentioned. A head
of State visiting a foreign country might be kidnapped
by an armed commando under the orders of a third
State. In such a case the territorial State would seem
bound to incur an international responsibility if it had
failed to take the necessary precautions or if, having
taken such precautions, it did not try to catch the culprits,
or if, having caught them, it failed to punish them.
Even when the organs of a State acting in or from the
territory of another State enjoy certain privileges and
immunities or a special status, the territorial State is not
thereby deprived of all means of reacting against acts
committed in its territory by such organs and, in certain
circumstances, it may even be bound to react against
such acts if it is not to incur international responsibility
through its own passivity in the face of events.
(13) In the light of the various considerations set out
above, paragraph I of article 12 provides that the conduct
of an organ of a State acting in that capacity, which takes
place in the territory of another State or in any other
territory under its jurisdiction, shall not be considered
as an act of the latter State under international law. By
adopting the extremely broad phrase "in the territory of
another State or in any other territory under its jurisdiction", the Commission intends to cover not only acts
committed in the "territory" proper of another State,
including the territorial waters and air space adjacent
thereto, but also acts committed in any other territory,
space, zone, place or thing under the jurisdiction of such
other State, for instance in a dependent territory, in an
occupied foreign territory, on the continental shelf, at a

base abroad, on board a ship or an aircraft dying the flag
of that State, etc.
(14) The basic principle of non-attribution to the State
of conduct of organs of another State in its territory by
organs of another State being thus affirmed, paragraph 2
of article 12 lays down the rule that this principle is without
prejudice to the attribution to the State of any other conduct which is related to that referred to in paragraph 1 and
which is to be considered as an act of that State by virtue
of articles 5 to 10 of the draft. Framed as a safeguard
clause, the rule laid down in paragraph 2 provides only
for the possibility of attributing to the territorial State,
as a potential source of its responsibility, any failure to
comply with its own obligations incurred in relation to
conduct of organs of another State in its territory, or in
any other territory under its jurisdiction.
(15) For the purposes which draft article 12 has to serve,
the provisions laid down in its paragraphs 1 and 2 would
appear to suffice. The situations envisaged in the article
would certainly take on a different aspect if, in the individual case, it were established that there had been assistance
or complicity, in the true meaning of these terms, on the
part of organs of the territorial State, in the wrongful acts
committed by organs of the foreign State. The case might
then exhibit either participation by a State in an internationally wrongful situation created by another State,
or an internationally wrongful act committed jointly
by two States.176 The act committed by organs of the
territorial State and attributed to it as a source of responsibility—independently of the acts concurrently attributed
to the State to which the foreign organs belong—would
then be something other than a mere failure in the duty
to protect third States. A case of this kind would present,
rather, one of the situations which the Commission proposes to examine under chapter IV of part I of the draft,
dealing with the special problems raised by the participation of several States in the same internationally wrongful
act.177 Similarly it is not the intention of the Commission
that article 12 should deal with the question whether the
presence of a foreign organ in the territory of a State
constitutes in itself a lawful or a wrongful situation. In a
specific case in which that presence as such constituted an
internationally wrongful act on the part of the foreign
State, the territorial State or both States, the problems
of attribution raised by such an act would come under
draft article 5 and should be settled in accordance with
the rule laid down in that article.
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For instance, article 3 of the definition of aggression approved
by the General Assembly in its resolution 3314 (XXIX) of 14
December 1974 lists among the acts which qualify as acts of aggression "the action of a State in allowing its territory, which it has
placed at the disposal of another State, to be used by that other State
for perpetrating an act of aggression against a third State", and the
Convention on the Prevention and Punishment of the Crime of
Genocide adopted under General Assembly resolution 260 A (III) of
9 December 1948 declares not only "genocide" but also "conspiracy
to commit genocide" and "complicity in genocide" to be punishable
acts.
177

See para. 5© above.

Article 13
Conduct of organs of an international
organization
The conduct of an organ of an
international organization acting in
that capacity shall not be considered
as an act of a State under
international law by reason only of the
fact that such conduct has taken place
in the territory of that State or in
any other territory under its
jurisdiction.
Commentary*/

(1) This article states the rule that the conduct of organs
of an international organization acting on the organization's behalf in the territory of a State, or in any other
territory under the jurisdiction of that State, shall not, by
reason of that fact—or more precisely by reason only
of that fact—be considered as an act of that State. This
rule springs from considerations of principle which
resemble mutatis mutandis those stated in the commentary
to article 12 in connexion with the conduct adopted in the
territory of a State by organs of another State acting in
that capacity. Because, however, of the difference in nature
between an international organization and a State, the
problem takes a different form, at least in some respects.
(2) It should be noted first of all that the case in which
the act of an organ of a State takes place in the territory
of another State is the exception. TJie acts of an organ
of an international organization, on the other hand, are
invariably and necessarily carried out in the territory of
a State, and hence of another subject of international
law.178 Having no territory of their own, interaatioBil
organizations are obliged to act in the territory of a State,
or in 179
a territory under the jurisdiction or control of &
State. As a general rale, an inten&atioii&l organization
acts in the territory of & pmrtkukr State under an agree*/ Yearbook ... 1975. vol. II, pp.
87-91.
176
This situation has hma dtoseritwi in tig® following tems by C.
Eagleton:
"Whereas a State agent is most frequently operating within ih®
State, the United Nations has no territory under its sover@£pi
control within which its agents operate; and whereas cases are
comparatively rare in which a State agent contracts liability for Ills
State through actions outside bis State, the injurious acts of agnfs
of the United Nations would
much more often occur within the
territory of some State ... n
C. Eagleton, "International Organization and the Law of Respoaability", Recueil des Corns ... 1950-1 (Paris, Sirey, 1951), vol. 76,
p. 387.
179
The Case can occur of an international organization being entrusted with the administration of a particular territory for a certsm
time. For example, in the course of the duties entrusted to it by
Indonesia and the Netherlands and approved by the General Asanably, the United Nations performed temporary executive functions in
the Territory of West New Guinea (West Irian) from 21 September
1962 to 31 March 1963 through a United Nations Temporary Encn>
tive Authority (UNTEA) headed by an Administrator appointed by
the Secretary-General Similarly, pursuant to the revelant resolutiosis
of the General Assembly, the United Nations Council, for Namibfe
has been entrusted with certain functions and responsibilities to hs
discharged "Within the Territory". The fact, however, that the administration of a particular territory is entrusted to an international
orptanliosi esrteimiy doss not mean that die territory in question
b@come§ the "tenrtoiy of tb@ organisation1".

ment concluded between that State and the international
organization concerned. Thus the activities of organs at
the organization's headquarters or permanent offices are
carried on under a headquarters agreement concluded
between the organization and the host State. Similarly
the activities of organs of the organization away from its
headquarters or permanent offices are normally subject to
an agreement concluded between the organization and
the State in whose territory those activities are expected
to be carried on. For example, when an organ of the organization or a conference convened under the auspices of
the organization holds a meeting away from the headquarters or permanent offices of the organization, it is
customary to conclude an agreement between the organization and the host State specifying the privileges,
immunities and facilities applicable to the meeting,
including the right of access to the meeting for all persons
entitled to attend it. Agreements between the organization
and the territorial State are also concluded for a whole
series of activities which international organizations carry
on away from their headquarters and permanent offices,
whatever the nature of die activity concerned: peacekeeping, political, diplomatic or economic activity,
technical assistance, disaster relief, information, education
and so on.180 The case of activities carried on by organs
of an international organization in the territory of a Stale
without that State's consent is somewhat exceptional, but
cannot be ruled out. Situations of that kind may, for
example, arise as a result of decisions taken by the United
Nations Security Council under Chapter VII of the
Charter after determining the existence of a threat to tS&e
peace, a breach of the peace or an act of aggression.
(3) Secondly, a distinction should be drawn between the
case covered by the present article and that envisaged
in the preceding article in that the action of an organ of &
State acting in that capacity in the territory of another
State is always considered as an act of the State to wiikh
the organ belongs. On the other hand, it is not alwmys
sure that the action of rn organ of an international or§mization acting in that capacity will always be purely and
simply attributed to the international organization as such
rather than, in appropriate circumstances, to the States
members of the organization, if it is a collective organ, or
otherwise to the State of nationality of the person or
persons constituting the organ in question. That btiag
said, it would be a mistake to draw hasty conclusions from
the fact that there are but few examples of internatiom®i
organizations being called to account at the international
level for acts committed by their organs in the territory
of a State. International organizations having an infamafional personality of their own, separate from that of tfadr
member States, are a comparatively new category of
subjects of international law. Furthermore it must not be
forgotten that, by their very nature, international orgaiiizations normally behave in such a manner as not to eommit internationally wrongful acts. Nevertheless, there famw
already been some specific cases in international practise
in which the act of one of its organs has been attributed
to an international organization as a source of intentstional responsibility of the organization. Among the most
instructive examples, mention may be made of the agreements concluded by the United Nations in 1965,1966 and
160
These agreements may taks & peat variety of fofsu, nafiag
from a formal agreement to an tg^eps&eni in sgmplMlsd form; tta^
may even result from the acceptance of an invitation extcauM by &
Stale to an organ or agent of the organration lo go to to to

1967 with Belgium,181 Greece,182 Italy,183 Luxembourg184 and Switzerland185 relating to compensation for
damage to the persons and property of nationals of those
countries arising from the operations of the United
Nations Force in the Congo. In these agreements, each of
which constitutes a lump-sum settlement for the claims
lodged by nationals of the State concerned, it is stated
that the United Nations has agreed that the claims of
nationals of the country in question who "may have
suffered damage as a result of harmful acts committed
by UNOC personnel, and not arising from military necessity, should be dealt with in an equitable manner" and
that the United Nations "would not evade responsibility
where it was established that United Nations agents had
in fact caused unjustifiable damage to innocent parties".186 The point which must be stressed here, in any
event, is not so much the positive determination of the
subject of international law to which the conduct of
United Nations agents is attributed in a specific case as
the fact that the conduct of the Organization's agents in
the territory of a State cannot be attributed to that State.
(4) The principle ruling out the attribution to the State
of conduct adopted in its territory by organs of an international organization is expressly recognized in certain
agreements concluded between international organizations
and the States in which those organizations carry on
operations. These agreements provide for the attribution
of such conduct to the organization as such and, at the
same time, institute procedures for settlement between the
organization concerned and third parties who put forward
claims arising out of conduct adopted by organs or agents
of the organization.187 For example, the agreements
concluded by the United Nations with regard to peacekeeping operations contain provisions under which claims
may be lodged directly with the Organization for certain
acts or omissions on the part of members of the United
Nations forces engaged in such operations. Thus paragraph 10 (b) of the Agreement of 27 November 1961
between the United Nations and the Congo (Leopoldville)
relating to the legal status, facilities, privileges and immu181

United Nations, Treaty Series, vol. 535, p. 197.
Ibid., vol. 565, p. 3.
183
Ibid., vol. 588, p. 197.
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* Ibid., vol. 585, p. 147.
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Ibid., vol. 564, p. 193.
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See, for example, the Exchange of letters of 20 February 1965
constituting an agreement between the United Nations and Belgium
relating to the settlement of claims filed against the United Nations in
the Congo by Belgian nationals (ibid,, vol. 535, p. 197). When the
USSR saw fit to protest against the payment of compensation to
Belgian claimants, the Secretary-General of the United Nations declared: "It has always been the policy of the United Nations, acting
through the Secretary-General, to compensate individuals who have
suffered damages for which the Organization was legally liable."
(United Nations, Juridical Yearbook, 1965 (United Nations publication, Sales No. E.67.V.3), p. 41).
187
In most cases, the conduct in question will involve only a
breach of obligations under internal law and will therefore give rise
to responsibility under that law alone. The formula used in the agreements mentioned here, however, is such as to cover also the less
frequent case in which the conduct adopted by the organ or an
international organization constitutes a breach of an international
obligation and, as such, entails a responsibility of the organization at
international law.
182

nities of the United Nations Organization in the Congo
provides that:
If as a result of any act performed by a member of the Force or an
official in the course of his official duties, it is alleged that loss or
damage that may give rise to civil proceedings has been caused to a
citizen or resident of the Congo, the United Nations shall settle the
dispute by negotiation or any other method agreed between the
Parties; if it is not found possible to arrive at an agreement in this
manner, the matter shall be submitted to arbitration at the request of
either Party. 188

The Exchange of letters of 31 March 1964 between the
United Nations and Cyprus constituting an agreement
concerning the status of the United Nations PeaceKeeping Force in Cyprus provides that a Claims Commission established for the purpose shall deal, among
other things, with any claim made by:
A Cypriot citizen in respect of any damages relating to an act or
omission of a member of the Force relating to his official duties. 189

(5) The fact that acts of organs of an international organization involving a breach of an international obligation
assumed by the organization are likely to be attributed
to that organization, as a potential source of international
responsibility, and not to the State in whose territory the
act took place, goes far to explain why international
organizations sometimes have reservations concerning
proposals for their accession to multilateral conventions
which contain obligations that they do not feel equipped
to discharge.190
(6) The rule of non-attribution to the State of conduct
adopted in its territory by organs of an international
organization is sustained, at least in principle, both by
those writers who consider the question from the point
of view of State responsibility and by those fewer writers
who have studied the problems presented by the responsibility of international organizations.191 Article 15 of
188

United Nations, Treaty Series, vol. 414, p. 235.
Ibid., vol. 492, p. 78. A similar provision appears in the
Exchange of letters of 8 February 1957 constituting an agreement
between the United Nations and the Government of Egypt concerning the status of the United Nations Emergency Force in Egypt (ibid.,
vol. 260, p. 61). An Exchange of letters constituting an agreement
between the United Nations and the Government of the United
Arab Republic concerning the settlement of claims between the
United Nations Emergency Force (UNEF) and the Government
arising out of traffic accidents (dated 14 October 1959 and 15 September and 17 October 1960) provides for the reciprocal elimination of
certain claims for compensation which UNEF and the Government
may have against each other in connexion with traffic accidents
(ibid., vol. 388, p. 144).
190
For example, in connexion with the question of the possible
accession of intergovernmental organizations to the Geneva Conventions for the protection of war victims. See on this subject the legal
opinion issued by the Office of Legal Affairs of the Secretariat of the
United Nations (United Nations Juridical Yearbook, 1972 (United
Nations publication. Sales No. E.74.V.1), pp. 153-154).
191
Among the latter, see for example: C. Eagleton, "International
organization and the law of responsibility" (loc. cit.), p. 319, F.V.
Garcia Amador, " La responsabilite Internationale de 1'Etat: La responsabilitd des organisations internationales", Revue de droit
international, de sciences diplomatiques et politiques (Geneva),
XXXIVth year, No. 2 (April-June, 1956), pp. 149 et seq.\
A. P. Sereni, Diritto internazionale, (Milan, Giuffre, 1960),
vol. II.2, p. 844; I. Sadl-Hobenveldern, "Die volkerrechtliche Haftung fur Handunglen internationaler Organisationen im Verhtltnis
189

-tsthe preliminary draft submitted to the International Law
Commission by F.V. Garcia Amador in 1961 provides
expressly that acts and omissions of an international
organization shall not be imputable to the State within
whose territory they are committed.192
(7) Should an exception of some kind to the rule laid
down by the present article be seen in technical or other
assistance agreements, which often contain clauses193
to the effect that the State receiving the assistance assumes
responsibility in the event of claims by third parties against
the international organization or its agents? For example,
article I, paragraph 6, of the Agreement of 21 May 1968
between the United Nations, the ILO, FAO, UNESCO,
ICAO, WHO, ITU, WMO, IAEA, UPU, IMCO and
UNIDO, on the one hand, and Australia, on the other,
for the provision of technical assistance to the Territory
of Papua and the Trust Territory of New Guinea provides
that:

State. In other words, it is not at all a matter of attributing
the conduct of others to the territorial State, but simply
of that State assuming, by virtue of a special agreement,
the consequences of conduct which is not its own but that
of the organization. That this is indeed the case is apparent from the very wording of such clauses, which provide
for the possibility that the organization may nevertheless
assume responsibility in the event that the claims in question result from gross negligence or wilful misconduct
on the part of the organization's agents. In so far as they
are concerned with cases of international responsibility,
such clauses are no more than an application of what is
called "indirect responsibility", or responsibility for the
acts of another, a question which the Commission intends
to study in another chapter of the draft.196 Hence their
inclusion in the above-mentioned agreements merely
confirms the validity of the principle, laid down in article
13, of non-attribution to the territorial State of the conduct
of organs of an international organization.
The Government shall be responsible for dealing with any claims
resulting from operations in the Territories under this Agreement (8) In formulating the rule laid down in this article, the
which may be brought by third parties against the Organizations Commission is not required to give a definition of the
jointly or separately and their experts, agents and employees and notion of an international organization; to establish how
shall hold harmless the Organizations and their experts, agents and an international organization may become a subject of
employees in case of any claims or liabilities resulting from such international law distinct from its constituent States;
operations, except where it is agreed by the Government and the to indicate when the responsibility of the international
Administrator of the United Nations Development Programme and
organization or of its member States may be incurred,
the Organization concerned that such claims or liabilities arise from or in what cases there may be joint, concurrent or alterthe gross negligence or wilful misconduct of such experts, agents or
native responsibility; or to resolve a whole series of
employees. 19 *
questions which may be highly pertinent to the formulaIndependently of the questions which may arise as to the tion of rules governing the international responsibility of
scope of such clauses,195 which seem to be concerned international organizations but which clearly exceed the
with possible instances of responsibility under internal scope of the present draft. The international personality
rather than under international law, it is at all events clear of certain intergovernmental international organizations
that they are provisions relieving the organization of such as, for example, the United Nations, the specialized
system
responsibility for co^urt engaged in by its agents in the agencies and other bodies of the United Nations
197
execution of the plans of operations covered by the agree- does not seem to give rise to any problems. There are,
ment, and not clauses under which the conduct of agents admittedly, other international organizations whose perof the organization would be attributed to the territorial sonality at general international law is less well established,
but for our present purposes it is sufficient to note that at
least certain international organizations are endowed with
(Fool-note 191 continued.)
zu Nichtmitgliedstaaten", Oesterreichische Zeitschrift fiir offent- international personality and that, being therefore comllehes Recht (Vienna, Springer), vol. XI, 1961, p. 497; J.P. Ritter, petent to assume conventional or other international
" L a protection diplomatique a l'ggard d'une organisation inter- obligations, they are capable of finding themselves in
nationale", Annuaire frangais de droit international, 1962, Paris,
vol. VIII, 1963, pp. 441 et seq.\ J.J.A. Salmon, "Les accords breach of such obligations, and possibly of incurring interSpaak-U Thant du 20 fevrier 1965", Annuaire frangais de droit in- national responsibility, as a result of internationally
ternational, 1965, Paris, vol. XI, 1966, pp. 477 et seq.; P. de Vis- wrongful acts committed by their organs. Suffice it, at
gcher, "Observations sur le fondement et la mise en oeuvre du prin- all events, to conclude that the cases in which the article
cipe de la responsibility de 1'Organisation des Nations Unies",
Mevue de droit international et de droit compare" (Brussels), vol. XL, now under discussion applies are those where the acts
Nos. 3-4(1963), pp. 165 et seq., and "Les conditions d'application taken into consideration emanate from an international
des lois de la guerre aux operations militaires des Nations Unies" organization possessing an international personality of
(Rapport preliminaire), Annuaire de Vlnstitut de droit international,
1971 (Basle, 1972), vol. 54-1, pp. 46 et seq.; M. Bothe, Streitkrdfte its own. In other situations, the conduct complained of
internationaler Organisationen (Cologne, Heymanns, 1968), pp. 166 can only be the conduct either of an organ of a State or
et seq.; A. Di Blase, "Sulla responsabilita internazionale per attivita of a private person: in either case, another article of the
dsU'ONU", Rivista di diritto internazionale (Milan), vol. LVII, draft would apply.
No. 2 (1974), pp. 250 et seq.
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(9) That having been said, it should be made clear
See foot-note 171 above.
193
Frequently such clauses simply reproduce, with a few drafting straight away that, in studying the questions which arise
changes, provisions contained in a standard agreement approved for
the activity in question by an organ of the organization.
19
* United Nations, Juridical Yearbook, 1968 (United Nations
publication, Sales No. E.70.V.2), p. 44.
199
They may give rise to questions of interpretation concerning,
for example, the substantive law involved, the nature of the responsibility envisafsd, the third partis® covered, e t c
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See para. 50 above.
A particularly firm foundation for the international personality of the United Nations is laid in the advisory opinion handed
down by the International Court of Justice on 11 April 1949 in the
Reparation for injt&iiss steered m tks smies of the United Nmii&m COM
(I.C.J. Reports 1949), p . 179.
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in the context of this article, care must be taken not to go
beyond the scope of the draft under consideration which,
as already stated, 198 is limited in respect of international
responsibility to the responsibility of States, and does not
deal with questions relating to the responsibility of subjects of international law other than States. Accordingly,
while it should be stressed that the conduct of an organ
of a foreign State acting in that capacity in the territory
of a State is attributable to the State of origin by virtue of
the draft articles themselves, it would be a mistake to seek
in this draft a solution to the problem of attribution to an
international organization of the conduct of organs of
that organization acting on its behalf in the territory of a
State; for the responsibility of international organizations
is governed by rules which are not necessarily the same as
those governing the responsibility of States. 199 The codification of the rules governing the responsibility of States
must not encroach on the rules which govern the international responsibility of international organizations;
these latter rules are not required to be spelt out in a draft
dealing exclusively with the responsibility of States.
(10) Article 13 presupposes that the organ of the international organization concerned acted in the capacity of
an organ of the organization in the exercise of functions
of the organization, and not under the control of the
territorial State. It does not cover the specific case where
the organ of the organization has been "placed at the
disposal" of the territorial State and is acting in the
exercise of elements of the governmental authority of the
territorial State and under its control. The case just
mentioned is covered by the rule laid down in article 9.
That is the criterion to be applied when a decision must
be taken in a particular case. For example, since the abovementioned United Nations Force in the Congo acted at
the request of the Republic of the Congo, it might be
wondered whether the members of the Force ought not
to have been regarded as agents of that State, to which
their conduct would then have been attributable. An
answer to this question is found in the report of the Secretary-General of 18 July 1960, which states:
Although the United Nations Force under the resolution [Security
Council resolution 143 (1960) of 14 July 1960] is dispatched to the
Congo at the request of the Government and will be present in the
Congo with its consent, and although it may be considered as serving
as an arm of the Government for the maintenance of order and
protection of life—tasks which naturally belong to the national authorities and which will pass to such authorities as soon as, in the view
of the Government, they are sufficiently firmly established—the
Force is necessarily under the exclusive command of the United
Nations, vested in the Secretary-General under the control of the
Security Council... 2 0 0

(11) It must also be borne in mind that activities undertaken within, under the auspices of, or through interna198

See para. 32 above.
In this connexion, J. J. A. Salmon (he. cit., p. 479) states: "The
problem of the quasi-criminal or civil responsibility of an international organization is one of those which, on both the scientific and
the practical plane, seem among the most abstruse in the law of
international organizations" [translation by the Secretariat].
ao
° Official Records of the Security Cmuncil, Fifteenth Ygm; Supplement fm July, August ami September 1960, document S/4389,
para. 7.
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tional organizations are not necessarily activities entrusted
to organs of the organization. The operations of international organizations are often conducted by very different methods, sometimes in one and the same field of
activity.201 The legal status of a relief team furnished
through the United Nations in the event of a natural
disaster may be that of a subsidiary organ of the Organization, that of an entity having a legal status separate from
the Organization, or that of a national team of one of the
Member States; the legal status of a United Nations
peace-keeping force and of its component contingents in
relation to the Organization may also vary from case to
case, 202 etc. Obviously if, in a particular case, the perpetrator of the conduct adopted in the territory of a State is
in reality the organ of a State and not the organ of an
international organization, the applicable article is article
12, not article 13, of the draft.
(12) In the light of the foregoing considerations, article
13 is not to be taken as defining the responsibility of international organizations or the problems of attribution
which such responsibility presents. It merely affirms that
the conduct of organs of an international organization
acting in that capacity is not attributable to a State by
reason only of the fact that such conduct has taken place
in the territory of the State in question or in some other
territory under its jurisdiction. The meaning of the phrase
"or in any other territory under its jurisdiction" has
already been explained in the commentary to article
12. 203 It should also be made clear that the expression
"international organization" means an "intergovernmental organization" within the meaning of the draft
articles prepared by the Commission on other topics.
The phrase "acting in that capacity" usefully emphasizes
that the organ in question must have acted in the name
and on behalf of the organization, in the exercise of the
organization's functions and ur r its exclusive control.
Lastly, the phrase "by reason only of the fact" has been
introduced so as not to prejudge problems of attribution
which may arise for the territorial State by virtue of the
rules governing the responsibility of international organizations where, for example, that State is a State member
of the organization in question, or has participated in one
way or another in the decision of the organization from
which the conduct of the organ stemmed, or, again, has
made its own facilities available to that organ.
(13) The Commission did not think it necessary to insert
in this article, as it has done in articles 11, 12 and 14, a
clause expressly providing that the rule stated in the article
is without prejudice to the attribution to the territorial
State of conduct which would be attributable to that State
201
See, for example, F. Seyersted, " United Nations Forces in the
Law of Peace and War", (Leyden, Sijthoff, 1966); D.S. Wijewardane, " Criminal jurisdiction over visiting forces with special reference to international forces", The British Year Book of International
Law, 1965-66, London, vol. XLI (1968), pp. 179 et ssq.
202
With regard to the legal status of British troops forming part
of the United Nations Peace-Keeping Force in Cyprus, ses the decision of the House of Lords of 11 February 1969 in Nissan v. AttorneyGeneral (All England Law Reports, vol. I, p. 629). For aa analysis of
that decision, see: J.W. Bridge, "The legal status of British troops
forming part of the United Nations Force in Cyprus", The Modern
Law Review, vol. 34, 1971, pp. 121 et s<gq.
203
§@® para. 13 of the e©mm©atery.

70by virtue of draft: articles 5 to 10 and which Ins taken place
in connexion, with the conduct of the orgsa of the organization. In the case of article 13 the formulation of such a
provision would pose special problems going beyond the
scope of the present draft, for they would be problems
connected, to a certain extent, with the status of the relations between the territorial State and the organization
in question and with the specific provisions—including
those relating to the legal status of the organization and to
the privileges and immunities of its organs—laid down in
agreements under which international organizations normally act in the territory of a State. The Commission was
particularly reluctant to include in the draft any provision
which might suggest the idea that the action of an international organization is subject to the controlling authority of the State in whose territory the organization
is called upon to function. But the article's silence on
that point should not be construed as meaning that, in
the cases envisaged in this article, the territorial State
could never incur international responsibility by reason
of its own conduct adopted in relation to the conduct of
the organization in question. Thus, if the territorial State
associated itself with the perpetration, by an organ of the
organization, of an action constituting an internationally
wrongful act, o. if it failed to react in the appropriate
manner to such an action, it might incur international
responsibility by reason of its own conduct which, by
virtue of draft utidei 5 to 10, would always be attributable to it. 204
A r t i c l e 14
Conduct of organs of an insurrectional
movement
1.
The conduct of an organ of an
insurrectional movement which is
established in the territory of a State
or in any other territory under
its administration shall not be
considered as an act of that State
under international law.
2.
Paragraph 1 is without prejudice
to the attribution to a State of any
other conduct which is related to that
of the organ of the insurrectional
movement and which is to be considered
as an act of that State by virtue of
articles 5 to 10.
3.
Similarly, paragraph 1 is without
prejudice to the attribution of the
conduct of the organ of the
insurrectional movement to that
movement in any case in which such
attribution may be made under
international law.
Commentary*/
3m
As to liw possibility that the responsibility of the territorial
StMtB may be incurred on the grounds of denial of justice following an
internationally wrongful act of an international orpniafion, see J.-F.
Hitter, he. eit., pp. 4W-447.

*/ Yearbook ... 1975. vol. II,
pp. 91-99.

(1) The present article deals with the question of the
possibility of attributing to the State, as a possible sowse
of its international responsibility, the conduct of organs
of an insurrectional movement which is established in the
territory of that State or in another territory under its
administration. It should first of all be made clear that the
problem of attribution or non-attribution to the State
of the acts of organs of an insurrectional movement—the
subject of the present article—cannot arise unless, at the
time when the injured State filed with the territorial State
a claim relating to the conduct of organs of an insurrectional movement, the movement still existed as such or
had ceased to exist but had brought down in its fall its
own structure and organization. In other words, the
problem arises, for the purposes of the present article,
only when both the insurrectional movement and the State
in whose territory the movement is established continue
to exist or when, after the revolt has been put down, the
insurrectional movement has vanished altogether. When
an insurrectional movement ceases to exist as such only
because it has carried the day and its structures have since
become, in whole or in part, the new governmental
machinery of the pre-existing State or the structures of
a new State set up on the movement's initiative in a part
of the territories formerly under the sovereignty or administration of the pre-existing State, the problems of
attribution that arise are of an entirely different nature
and are accordingly dealt with in article 15.
(2) The question of possible State responsibility in
respect of acts committed by organs of an insurrectional
movement proper is often dealt with in conjunction with
the question of State responsibility concerning acts committed by private individuals in the course of riots, mass
demonstrations, or other disturbances and disorders,
or in the course of an insurrection which has not yet
resulted in the formation of an insurrectional movement
endowed with machinery separate from that of the State.
There is really not only a simple quantitative difference—
determined by the intensity of the disruption—between
these latter cases and those in which an insurrectional
movement assumes power over a portion of the State's
territory or of another territory under the State's administration. There is also a qualitative difference between
the two cases mentioned, which justifies dealing with them
separately.
(3) It is true that, at the beginning of the insurrection,
the conduct of persons or groups of persons who thereafter become organs of an insurrectional movement presents itself as the conduct of private individuals. For the
purposes of attribution of an act to the State as a possible
source of international responsibility, such conduct can
in fact be placed on the same footing as that of persons or
groups of persons who participate in a riot or mass demonstration and, like the conduct of such persons, falls within
the scope of the provision laid down in article 11. But the
situation changes as soon as an insurrectional movement,
in the sense which this term has in international law, takes
shape. From this time on there is in existence, side by side
with the State, an organization which has its own machinery and whose organs may act on behalf of the insurrectional movement itself in a portion of the territory under
the sovereignty or administration of the State. The organs
which form part of the structures of the insurrectional
movement and which act on its behalf are in no sense
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organs of the State,
any more than private individuals
participating in a riot or mass demonstration; but as
organs of an insurrectional movement they may engage
in conduct liable to bring an international responsibility
upon the insurrectional movement itself if that conduct
should constitute a breach of an international obligation
recognized as incumbent on the insurrectional movement. 206
(4) It is not, of course, the purpose of this draft to codify
the rules governing the international responsibility, if any,
of insurrectional movements but—once again—to proceed
from the premise that, as soon as they begin their separate
existence on the international scene, such movements may
be capable within certain limits of committing internationally wrongful acts of their own. The next step is to
draw from this premise the appropriate conclusions regarding the determination of the consequences for the State
of the wrongful actions of an insurrectional movement.
The first comment to be made in this connexion is that any
responsibility that a State might incur by having failed to
adopt the requisite measures of vigilance, prevention and
punishment when it could have done so would be a much
more exceptional responsibility than the responsibility
which it might incur by failing in vigilance, prevention or
punishment on the occasion of a mere riot or mass demonstration. It will rarely be possible to accuse a State of
failing in its own obligations of vigilance and protection
in relation to the conduct of organs of an insurrectional
movement because, most of the time, the actions in
question are entirely beyond its control. 207 Even more
rarely will such accusations be levelled against the State
in cases where, after the insurrectional movement has
succeeded in entrenching its authority over a sufficient
portion of the State's territory, third States come to hold
the movement itself responsible for internationally
wrongful acts of its own organs.
(5) The existence of an insurrectional movement per se
creates certain specific problems which cannot be ignored
in a draft codification of the rules of international law
governing State responsibility. But taking these problems
into consideration certainly does not make it necessary,
in the course of the present codification project, to spell
out the requirements imposed by international law for a
aas N o r > o f course, can they be likened to "persons in fact acting
on behalf of the State", in the sense in which this expression is used
in ankle 8 of tfea draft Persons or groups of persons who act as
organs of an insurrectional movement directed against a State or
against a particular Government in no way intend to act "in fact on
behalf" of that State or Government or to be " in fact exercising elements of the governmental authority" of that State or Government
for such time as certain exceptional circumstances persist. On the
contrary, their aim is to overthrow the structures of the State in
question and take their place as the new Government of that State or
as the Government of a new State which has separated from the preexisting State.
208
See H. Kelsen, Principles of International Law (New York,
Rinehart, 1952), p. 292: "By the effective control of the insurgent
government over part of the territory and people of the State involved
in civil war an entity is formed which indeed resembles a state in the
sense of international law." See also G. Arangio-Ruiz, he. dt.,
p. 165.
207
This is the feature which often distinguishes the situation
created as a result of actions of organs of an insurrectional movement
from a situation created by actions of organs of a foreign State.
In the latter case, the State normally retains its authority over the
tterritory in which the actions occur, whereas it often no longer has
any authority over the territory controlled by the insurrectional
movement.

given movement to be classified as an "insurrectional
movement", or to specify under what conditions, at what
time and in relation to whom such a movement can be
regarded as endowed with international personality and
what is then the scope—which will in any event vary from
one case to another and, in any one case, with the passage
of time—of its international legal capacity.208 The consideration of all these questions—which, for that matter,
should be raised equally, mutatis mutandis, in relation to
States and in relation to international organizations—does
not fall within the topic of the present study but rather
within other major branches of international law, namely
those dealing with subjects of international law.
(6) For the purpose of the present article, therefore,
the existence of an "insurrectional movement" within
the meaning of international law should be taken as a
presumption of fact. If this presumption is correct,
questions of attribution or non-attribution of the conduct
of organs of the movement in question to the State fall
within the scope of the cases to be considered. On the
other hand, if the movement in question cannot be regarded as an "insurrectional movement" under international law, such nroblems of attribution as may arise
should be solved in accordance with the provisions laid
down in other articles of the draft, particularly article 11.
(7) In formulating the rules to be laid down in the present
article, the Commission is, once again not required to say
anything about the various forms which insurrectional
movements may take according to whether there is a
relatively limited internal struggle, a genuine civil war
situation, an anticolonial struggle, the action of a national
liberation front, revolutionary or counter-revolutionary
movement and so on, or about the questions which may
arise in connexion with the problem of the international
legitimacy of some of these forms. 209 In contrast, what
needs to be kept in view here is that insurrectional movements may sometimes be directed agains: the State itself,
as in the case of a secessionist movement or a movement
for the decolonization of a former dependent territory.
But insurrectional movements may also set themselves
the objective of replacing the Government of the State
by a new Government. Furthermore—and this is equally
important for the purposes of formulating the pertinent
rules—an insurrectional movement may be directed
against a State or against the government of a State other
than that of the State in whose territory the movement is
established. This applies, for example, where an insurrectional movement has its headquarters in a third State and
operates from that State.
208
At this point, therefore, we must not linger to determine the
requirements imposed by international law for a given movement to
acquire, as such the international status of an " insurrectional movement", or even to establish whether those requirements should be
determined on the basis of objective criteria (effectiveness, duration,
scope, organization, etc.) or of subjective factors such as recognition
by States or international organizations, and whether the international personality of a movement of this kind is valid erga omnes or is
rather of a qualified nature, and so on.
209
In the course of discussion, some members of the Commission
affirmed the international legitimacy of some forms of insurrectional
movements and, in particular, the movements of anticolonial struggle
and national liberation which claim the right of self-determination
proclaimed by the Charter of the United Nations and developed in a
whole series of resolutions of the General Assembly.

72(8) The international responsibility of an insurrectional
movement is normally more difficult to establish than that
of a State proper. Such a movement is provisional by its
very nature. 210 Its duration is limited to the duration of
the struggle in which it has engaged. At the end of that
struggle, the movement as such is destined to disappear.
If it is defeated, it comes to an end and its organization
disintegrates. If it wins, it may either hand over the
structures of its organization to the State as the new
Government of that State, or itself turn into a new State
set up in part of the territory formerly under the sovereignty or administration of the pre-existing State. To
establish the international responsibility incurred through
an internationally wrongful act is an operation which
often takes a relatively long time, perhaps a longer time
than the insurrectional struggle lasts. Furthermore the
insurrectional movement may vary in scope and importance as the struggle waxes and wanes. For example, the
territory in which the movement exercises its authority
may contract or expand, and the financial or other resources under its control may also fluctuate. All these
considerations create a climate of uncertainty regarding
the prospect of obtaining from that movement, in the
course of the straggle, reparation for an internationally
wrongful act. Furthermore, if the State complaining of
damage caused by wrongful conduct on the part of organs
of the insurrectional movement does not recognize that
movement, does not intend to recognize it, and does not
maintain relations with it, there may be further difficulties
in presenting a claim and bringing home the responsibility.
(9) Although this is not always the case, and there are
examples in international practice in which claims have
teen presented in the course of the struggle,211 it often
happens that, for the reasons given, States which have
fallen victim to wrongful conduct on the part of organs
of insurrectional movements think it advisable to wait
for the situation to be clarified before filing their claims.
Thus it often happens that claims are addressed, at the
end of the struggle, either to the legitimate Government
of the State, where that Government has put down the
insurrection and re-established its authority throughout
the territory, or to the new government which has replaced
the previous Government upon the victorious issue of the
insurrection, or again to the government of a new State
formed by the secession of part of the territory of the preexisting State or by decolonization of a former dependent
territory of that State.
(10) These situations, however, differ sharply from one
another, and the claims presented are not all based on the
same grounds. Some of these situations are covered by

article 15 and are outside the scope of the present article,
which, as already stated, is concerned only with the problem of attribution or non-attribution to the State, as a
possible source of international responsibility, of conduct
adopted by organs of an insurrectional movement established in its territory, or in a territory under its administration, in cases in which the movement still exists as such
when the claim is presented or has ceased to exist but has
in its fall, brought down its own structure and organization.
(11) The scope of the present article having thus bees
defined, only three questions arise in connexion with its
formulation. The first is whether it is possible to attribute
to a State, as a source of responsibility, acts committed
by organs of an insurrectional movement established in
its territory or in another territory under its administration. The second question (which presupposes a negative
reply to the first) is whether it is nevertheless possible for
a State to incur international responsibility through the
conduct adopted by its own organs in relation to actions
of organs of an insurrectional movement, either before
or after the end of t1 e struggle against that movement
and, where applicable, the restoration of the authority
of the State over the whole of the territory. The
third question is whether the article should include a
safeguard clause providing for the possibility of attributing the conduct of the organ of the insurrectional
movement to the movement itself.
(12) An analysis of international arbitral cases and of
State practice confirms that acts committed by the organs
of an insurrectional movement—leaving aside situations
in which the movement is transformed into something else
after its struggle has succeeded (the case envisaged in
article 15)—cannot be attributed to the territorial State.
Acts of the organs of the insurrectional movement cannot
be attributed to the State <w long as the straggle between
that movement and constituted authority continues or,
a fortiori, after the struggle has been decided in favour of
the State. 212 These conclusions are also those of the vast
majority of writers who have considered the problem
from a doctrinal point of view. Responsibility can be
brought home to the territorial State only through some
failure by its own organs on that occasion to discharge
its obligations of vigilance, prevention or punishment.
We may add that it makes no difference whether the
alleged failure on the part of the State occurred before or
after the active existence of the insurrectional movement
came to an end: for example if, after internal peace had
been restored, the authorities of the State failed to punish
adequately the perpetrators of the injurious acts committed during the struggle. Indeed, it is on those grounds
310
G. Arangio-Ruiz, Sulla dinamica della base socials nel diritto that the responsibility of the State will most often be
Imternazionale (Milan, Giuffre, 1954), pp. 129-130; and "Stati e altri invoked, since cases in which the "legitimate" Governend ..." (Joe. cit.), pp. 165-166; considers that the fact of being ment was materially able, during the struggle, to prevent or
"provisional" is not a "necessary" characteristic of an insurrectional movement as a subject of international law. But, although it is punish the injurious acts of a person acting as an organ of
true that the State itself, like the insurgents, can in fact cease to exist, an insurrectional movement are rather rare. Moreover,
the difference between these two categories of entities from the point
of view of the aims which they respectively pursue, must not be
forgotten. The aim of the State is to continue indefinitely as such. The
insurrectional movement, on the other hand, does not intend to
perpetuate itself as such, and its purpose is to become itself a State.
Consequently it is a category of entity that is provisional from the
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This having been said, there is nothing to prevent the Stale
which has put down the insurrection from agreeing (by a special
convention, for example) to assume the responsibility which the
insurrectional movement may have incurred and which the third
State has bsas uoabte to bring horns to the movement However,
such a solution is dearly a departure from §sosm! international law.

-73the fact that the source of the State's responsibility lies not
in the act of the person who was an organ of the insurrectional movement at the time when the act was committed,
but in the conduct adopted by the organs of the State in
relation to such an act, does not necessarily decide the
choice of the criteria which, in a specific case, are applicable in determining the amount of compensation. There
is no reason why the amount of the compensation due
for failure of the State to fulfil an obhgation to prevent or
punish should not be determined on the criterion of the
material damage caused by the act of the individual as an
organ of the insurrectional movement. Lastly, insurrectional movements are recognized both in the practice of
States and by the writers as having their own international
responsibility for the acts of their organs.
(13) As far back as the nineteenth century, many mixed
commissions affirmed on several occasions—and on the
basis of explicit clauses in the treaties under which they
had been established—the principle that as a general rule
a Government was not responsible for injuries caused to
aliens by the members of an armed insurrection which was
beyond the control of that Government. The United
States-Mexican Claims Commission established under the
Convention of 4 July 1868 followed that principle in
decisions relating to claims for injuries caused either by
insurgents in Mexico or by the organs of the Confederate
States in their struggle against the Federal Government
in the United States of America. 213 The AmericanBritish Mixed Claims Commission established under the
Treaty of 8 May 1871 applied that principle also in connexion with claims arising out of the acts of the Confederate States during the War of Secession.214 The SpanishAmerican Mixed Commission established in 1871 likewise
applied it in connexion with claims concerning injuries
caused by the Cuban insurgents.215
(14) As regards the twentieth century, international
arbitral cases present a series of rulings all relating to
the questions dealt with in this article, handed down in
the decisions adopted between 1903 and 1905 by the claims
commissions established under the Paris (1902) and
Washington (1903) Protocols between Venezuela and
other Powers. The latter had complained of injuries
caused to their nationals, in particular in connexion with
acts committed by revolutionary movements. The most
significant decision is perhaps that handed down by the
Italian-Venezuelan Mixed Claims Commission in the
Sambiaggio case concerning money extorted and property
forcibly requisitioned from an Italian national in 1902 by
the revolutionary forces of Colonel Guevara. Umpire
Ralston concluded, after examining in detail the precedents provided by earlier cases, the opinions of writers
and the clauses of treaties then in force between Italy and
Venezuela, that Venezuela could be held responsible
only if it had been alleged and proved that the authorities
of the country had failed to exercise due diligence to
prevent damages from being inflicted by the revolution313
See the cases reported in J.B. Moore, History and Digest ...
(op. cit.), vol. Ill, pp. 2873 et seq., 2881 et set]., 2886 et seq., 2902 et
seq., and 2973-2981.
214
Ibid., pp. 2900-2901, 2982-2990.
319
Ibid., pp. 2981-2912.

aries. After noting that no want of diligence had been
alleged or proved in the case in question, he dismissed the
Italian claim. 216
(15) Umpire Plumley, in the Aroa Mines case, 217 which
was submitted to the British-Venezuelan Mixed Claims
Commission, in the Henriquez and Solas cases, 218 which
were submitted to the Netherlands-Venezuelan Mixed
Claims Commission, and in the French Company of
Venezuelan Railroads case,219 which was submitted to the
French-Venezuelan Mixed Claims Commission, Umpire
Duflfield in the Kummerov, Redler, Fulda, Fischbach and
Friedericy cases,120 which were submitted to the GermanVenezuelan Mixed Claims Commission, Umpire Gutierrez-Otero in the Padrdn221 and Mena222 cases, which
were submitted to the Spanish-Venezuelan Mixed Claims
Commission, and Commissioner Paul in the Acquatella
case,223 which was submitted to the French-Venezuelan
Mixed Claims Commission of 1903 applied practically the
same principles in their decisions in all these cases and
reached similar conclusions. In the Padrdn case, for
example, the umpire affirmed as an accepted principle
of international law that States were not responsible to
aliens resident in their territory for damages and injuries
inflicted upon them by persons in revolt against the
constituted authorities, except where there was "negligence of the constituted authorities" in failing to adopt
proper measures to provide protection against, or to
punish, acts of rebels.
(16) The non-responsibility of the State for damage
caused by a person or group of persons acting as organs
of an insurrectional movement is also affirmed in the
decision handed down on 1 May 1925 by the arbitrator,
Huber, in the British Property in Spanish Morocco case.
216
United Nations, Reports of International Arbitral Awards,
vol. X (United Nations publication, Sales No. 60.V.4), p. 524. After
first examining the question from the standpoint of abstract right.
Umpire Ralston concluded that:
"... from the standpoint of general principle ... save under ...
exceptional circumstances .... the Government should not be
held responsible for the acts of revolutionists because—
1. Revolutionists are not the agents of government, and a
natural responsibility does not exist.
2. Their acts are committed to destroy the government, and
no one should be held responsible for the acts of an enemy
attempting his life.
3. The revolutionists were beyond governmental control, and
the Government cannot be held responsible for injuries committed
by those who have escaped its restraint" (ibid., pp. 512-513).
The Italian-Venezuelan Claims Commission applied the same principles in the Revesno et al. (ibid., pp. 582-583) and in the Guastini
(ibid., pp. 577 et seq.).
217
Ibid., vol. IX (United Nations publication, Sales No. 59.V.5),
pp. 408 et seq. and, especially, pp. 439 et seq.
218
Ibid., vol. X (op. cit.), pp. 714 et seq. and 720-721.
219
Ibid., p. 354.
220
Ibid., pp. 397-398.
221
Ibid., pp. 742-743.
222
Ibid., p. 749.
223
Commissioner Paul observed: "... only when it appears that
the Government has failed to make prompt and efficient use of its
authority to cause a return of said dissatisfied party to obedience,
and to protect, within the measure of its ability, the property and
persons threatened by the revolutionary disturbance, may it be
considered as liable for the consequences of such abnormal condition. " (Ibid., p. 6),

-7«fThe Swiss jurist did aot exclude, however, the possibility
that the State could have invoked against it, as a source of
international responsibility, lack of vigilance by its
authorities in the prevention and punishment of injurious
acts committed by rebels or organs of insurrectional
movements, in so far as prevention and punishment were
possible. 224 Another application of the same principle,
going back to more or less the same period, can be noted
is the decision handed down on 19 November 1925 by the
Great Britain-United States Arbitral Tribunal established
under the Special Agreement of 18 August 1910 in connexion with the Several British Subjects (Iloilo Claims)
case. The Tribunal rejected the British claims, having been
unable to establish any negligence attributable to the
United States forces.225
(17) At about the same time, a further series of interesting decisions was handed down by various Claims
Commissions established under the agreements concluded
between Mexico and various Powers following the events
which took place in Mexico between 1910 and the middle
of the 1920s. For example, in the Home Insurance Company
case, decided on 31 March 1926, the Mexico-United
States General Claims Commission found that the
Mexican Government was not responsible for an act
committed at Puerto Mexico, to the detriment of a
United States firm, by the local commander of the de la
Huerta revolutionary forces. 226 The decision handed
down on 3 October 1928 in the Solis case and written for
the Commission by Commissioner Nielsen, found
insufficient the evidence of alleged failure to protect of
which the Mexican Government's forces were accused by
the claimant. The decision cites as a "well-established
principle of international law" that no government can be
held responsible for the act of rebellious bodies of men
committed in violation of its authority, where it is itself
guilty of no breach of good faith, or of no negligence in
suppressing insurrection. Only failure on the part of the
lawful authorities of the State to discharge that duty to
protect could constitute the source of State responsibility. 227 The principle that States are not responsible for
wrongul acts committed by insurrectional movements is
also evident in the opinion of the Presiding Commissioner
Yerzijl in the Georges Pinson case, decided on 19 October
1928 by the French-Mexican Claims Commission.228
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Ibid., vol. II (United Nations publication, Sales No. 1949.V.1),

p. 642.
aas

Ibid., vol. V (United Nations publication, Sales No.
1955.V.3), pp. 159-160.
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Ibid., vol. IV (United Nations publication, Sales No.
19S1.V.1), pp. 48 et seq., and especially p. 52.
227
Ibid., pp. 358 et seq.. Commissioner Nielsen noted that, irrespective of the facts of any given case," the character and extent of an
insurrectionary movement must be an important factor in relation to
the question of power to give protection" (ibid., p. 362). Similar
criteria were subsequently applied, by the same Commission, in the
decision in the Bond Coleman case (ibid., pp. 364 et seq.) and
referred to by Commissioner Nielsen in his opinion in the Russel
cmm, decided by the Commission established under the MexicoUnited States Special Convention of 10 September 1923 (ibid.,
p. 831).
328
Ibid., vol. V (United Nations publication, sales No. 1952.V.3),
pp. 352-353. S©§ also in this connexion the criteria set forth in the
deeiiion of 19 May 1931 in the John Gill case (ibid., p. 159).

(18) Some of the decisions of the British-Mexican Claims
Commission established under the Convention of 19
November 1926 are of particular interest, in that they take
special account of possible failure to suppress insurrection
or to punish the guilty parties. They even attempt to
provide criteria for evidencing such failure. For example,
in its ruling of 15 February 1930 in the Mexico City
Bombardment Claims case, the Commission stated:
In a great many cases it will be extremely difficult to establish
beyond any doubt the omission or the absence of suppressive or
punitive measures. The Commission realizes that the evidence of
negative facts can hardly ever be given in an absolutely convincing
manner. But a strong prima facie evidence can be assumed to exist in
these cases in which first the British Agent will be able to make it
acceptable that the facts were known to the competent authorities,
either because they were of public notoriety or because they w@r@
brought to their knowledge in due time, and second the Mexican
Agent does not show any evidence as to action taken by the authorities." 9

For these reasons, the majority of the Commissioners
held the Mexican Government responsible, noting in
particular that the Mexican Agent had failed to produce
any evidence as to action taken by the authorities to
investigate, suppress or prosecute, despite the fact that,
having been duly informed of the facts, they could have
taken such action. In the John Gill case, the majority of
the Commissioners held the Mexican Government responsible, for the same reasons as those set out in the decision
in the Mexico City Bombardment Claims case.
(19). International arbitration bodies thus show remarkable uniformity in their opinions. The same may be
said of diplomatic practice. It is many years since the
chancelleries of the Powers endorsed the principle that a
State could not be held responsible for acts of an insurrectionary movement in revolt against the lawful Government
and that, in such cases, there could be no question of
responsibility on the part of the State unless its organs
were in a position to take appropriate preventive and
punitive action but omitted to do so. Thus, the views of
Governments coincided with those expressed at the time
by arbitration bodies, often in connexion with the same
situations. This can be seen in a number of cases, whether
the injury done to aliens by organs of insurrectional
movements occurred during the War of Secession of
1861-1865 in the United States, 230 the Paris Commune of
1871 in France, 231 the 1874 Carlist insurrection in
Spain, 232 the 1882 revolt of Arabi Pasha in Egypt, 233
the two insurrections of 1868-1878 and 1895-1898 for the
independence of Cuba, 234 or the various insurrections
against the Governments of otherjLatin American ]na-

229

Ibid., p. 80.
For cases included in the digests of United States practice, see
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Moors, A Digest ... (op. di.), pp. % ! et s®q. and 966 et snq.
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The principle that, in the case of damage by
organs of an insurrectional movement, the State can only
be held responsible for the omissions of its own organs is
also stressed in a series of significant opinions dating
from the first 15 years of the present century.236
(20) It is clear from the replies of Governments to point
DC of the request for information addressed to them by
the Preparatory Committee for the Codification Conference of 1930 that there was substantial agreement among
States that: (a) the conduct of organs of an insurrectional
movement acting in the territory of the State against which
this movement is directed cannot be attributed as such to
the State or entail its international responsibility; (b)
only conduct engaged in by organs of the State in connexion with the injurious acts of the insurgents could be
attributed to the State and entail its international responsibility if such conduct constituted a breach of an international obligation of that State.237 On the basis of the
replies received, the Preparatory Committee of the Conference prepared two bases of discussion (No. 22 2 3 8 and
No. 22 (a), 239 ) but before it could consider them, the
Conference had to break off its work. However, the
opinion of Governments is quite clear from their replies to
the request formulated by the Preparatory Committee.
Moreover, this opinion seems to be fully confirmed by the
view subsequently expressed by some of those Governments in connexion with specific cases in the 1930s.240
(21) After the Second World War, the same principles
were affirmed in the decisions of the national commissions
135
See Moore, A Digest ... (op. tit.), pp. 966 (insurrection of
1893 in Brazil), 980-981 (temporary installation in power in Mexico
of Emperor Maximilian), 981-984 (insurrection of 1873 in Venezuela); Hackworth, op. ctt., p. 673 (insurrection of 1926 in Honduras); McNair, op. tit., pp. 2S9-260 (insurrection in Venezuela) and
271 (insurrection in Brazil). See also letter of 17 August 1894 from
the Italian Minister for Foreign Affairs (Blanc) to the Italian Chargl
d'Affaires at Rio de Janeiro, in the Green Book presented to the
Chamber of Deputies on 6 December 1894 (Italy, Atti parlamentari,
Camera dei deputati, Documenti diplomatici presentati a] Parlamanto italiano dal Ministro degli Affari esteri, document No. VII
bit, Brasile: Reclami italiani, Rome, 1895).
236
For example: general conclusion No. 3 of the Commission established in the United States by the Act of 2 March 1901 to adjudicate claims under the Treaty with Spain of 10 December 1898 terminating the war in Cuba (Moore, A Digest... (op. tit.), pp. 971 and
972; letter of 7 November 1911 addressed by the Acting Secretary of
State (Adee) to the United States Ambassador in Mexico City
(Hackworth, op. tit., p. 668); instructions sent by the Foreign Office
to British consular posts abroad (ibid.).
" 7 League of Nations, Bases of discussion ... (op. tit.), pp. 108
et tcq.\ and Supplement to Volume III (op. tit.), pp. 3 and 20, See,
for example, the replies of Germany, Poland and Sweden (League of
Nations, Bases of discussion ... (op. cit.), pp. 108, 110-111).
388
"A State is, in principle, not responsible for damage caused to
the person or property of a foreigner by persons taking part in an
insurrection or riot or by mob violence." (Yearbook ... 1956,
vol. II, p. 224, document A/CN.4/96, annex 2).
319
"Nevertheless, a State is responsible for damage caused to the
person or property of a foreigner by persons taking part in an insurrection or riot or by mob violence if it failed to use such diligence as
was due in the circumstances in preventing the damage and punishing
its authors" (ibid.).
340
See, for example, the positions taken by the United States
Government at the time of the insurrectional movements in Mexico
(Hackworth, op. cit., vol. V, pp. 671-672), in Cuba (ibid., p. 670) and
in Spain (ibid., he. cit.), and by the Legal Department of the French
Ministry of Foreign Affairs (Kiss, op. cit., p. 637).

set up in the United States to distribute among the
claimants the funds paid as a lump sum to the United
States Government in settlement of disputes concerning
damage suffered by United States nationals.241 More
recently, in 1958, during the war against the Indonesian
dissidents, the merchant vessels San Flaviano and Daronia,
and later the submarine Aurochs, all British, were bombed
by aircraft in Indonesian territorial waters, and one of the
merchant vessels was destroyed. When questioned in the
House of Commons on the action taken by the Government, the British Under-Secretary of State stated on 11
June 1958 that:
In both cases Her Majesty's Ambassador at Djakarta made inquiries of the Indonesian Government, as a result of which Her
Majesty's Government are satisfied that the action was not carried
out by the armed forces of the Indonesian Government It is presumed that the attacking aircraft were under the orders of the Indonesian dissident forces in North Celebes. 343

The British Government therefore did not feel it possible
to attribute the wrongful acts of the insurgent armed
forces to the Indonesian State as a source of responsibility
on its part. 243
(22) Another example is the position taken by the
Belgian Government in connexion with reparation of the
damage suffered by Belgian nationals in the Democratic
Republic of the Congo during the civil war. On 10
December 1969, the Belgian Minister for Foreign Affairs,
replying to a question in the legislature, asserted that
"wrongful and injurious acts committed by rioters or
insurgents" could be the object of reparation only "if the
forces responsible for maintaining order were culpably
negligent in the performance of their duties".244
(23) The positions taken by Governments in connexion
with specific situations appear particularly significant in
that most of them result in a negative decision with regard
to the presentation of a claim. Apart from that, the language
used in certain notes should not be taken literally. The fact
that reference is made, for example, to negligence on the
part of public authorities "in repressing insurrection"
certainly does not mean that the State is regarded as
responsible in the event of injuries caused by the organs of
an insurrectional movement to a foreign State on the
341
See, for example, the decisions of the American-Mexican
Claims Commission established under the Act of 18 December 1942,
in the Batopilas Mining Company case and in the Simpson case (M.
Whiteman, op. cit., pp. 822-823) and of the International Claims
Commission set up in 1949 to distribute funds paid as a lump sum by
the Yugoslav Government—in its decision on the Socony Vacuum
Oil Company claim (International Law Reports, 1954, Sir Hersch
Lauterpacht, ed., London, Butterworth, 1957), p. 61. These two
Commissions were organs of United States internal law.
343
British Institute of International and Comparative Law, International and Comparative Law Quarterly (London), vol. 7 (July
1958), p. 552.
343
See also the instructions sent on 28 November 1958 by the
Department of State to the United States Embassy in Cuba (Whiteman, op. cit., p. 819), and those issued on 18 May 1967 by the
Canadian Department of External Affairs defining the cases in which
the Canadian Government is prepared to espouse claims, in particular, paragraph 3 (Canadian Yearbook of International Law, 1968
(Vancouver, B.C.), vol. VI, p. 265).
344
Revue beige de droit international (Brussels), vol. VIII, No. 1
(1972), p. 372.

-7Ggrounds that the effort to crush the insurrection has not
in general been conducted vigorously. The lack of vigilance
and failure to intervene on the part of the State authorities
must obviously have occurred in connexion with the
protection of the foreign States or individuals harmed by
certain acts committed by the insurgents, and what is more,
it must have occurred specifically in relation to those acts.
Likewise, the fact that the State is said not to be responsible
"for the damage" caused by insurgents "unless" the State
organs have in a specific case failed to provide protection
certainly does not mean that such negligence would
suddenly make possible the attribution to the State
—which is in principle excluded—of the acts of the insurrectional movement. All that it means is that in such
cases the State, being responsible for the omission on the
part of its organs, is required to compensate for che
damage caused by the acts of the insurgents, in reparation
for that omission. However, the internationally wrongful
act of the State still remains nothing more than the omission
itself. In relation to the conduct of the State, the act
committed by the organs of the insurgents is nothing more
than the external event which serves as a catalyst for the
wrongfulness of the conduct.
(24) From an analysis of the opinions of the writers, it
is clear that international jurists, too, are remarkably
unanimous in their views on questions falling within the
framework of this article. They have long been agreed
in recognizing that the conduct of organs of an insurrectional movement cannot be considered as acts of the State
involving its international responsibility. They acknowledge that State responsibility cannot be spoken of in
relation to such conduct unless the conduct has involved
a failure on the part of the State's organs to fulfil an
international obligation. Some writers expressed this view
m far back as the nineteenth century.2*5 The attempt by the
Institute of International Law between 1898 and 1900 to
bring about the accej > uce of a kind of objective guarantee
on the part of the State for all injurious events caused by
riots or civil wars was quickly abandoned. Moreover,
the Institute's proposals were posited essentially on the
assumption that revolutionaries are nothing more than
private individuals.246
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See, for example, C. Calvo," De la non-responsabilite de l'Etat
k raison des pertes et dommages 6prouves par les Strangers en temps
d® troubles interieurs ou de guerres civiles", Revue de droit internettimal et de legislation comparie (Brussels), 1st series, vol. I, No. 3
(1S69), pp. 417 et seq.
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Brusa, Fauchille and von Bar proposals. Article II, parapmphs 2 and 3 of the resolution adopted in 1900 by the Institute
of International Law (Annuaire de Vlnstitut de droit international,
1900 (Paris), vol. 18 (1900), pp. 236 et seq.) made it clear that if the
"insurrectional government" had been recognized as a "belligerent
power", and therefore as a subject of international law, it was to that
f s w m m e n t that injured States should address their claims for reparation of the injuries sustained. L. von Bar expressed the same view
("De Ja responsabiiite des Etats a raison des dommages soufferts par
eta Strangers en cas de troubles, d'emeutes ou de guerres civiles",
Meaue de droit international et de legislation comparie (Brussels),
2sd series, vol. I, No. 4 (1899), p". 475). Writers who later supported
tihm proposition that, given certain circumstances, the State was responsible for acts committed by insurgents, all nevertheless excluded
that responsibility in cases where the State has recognized the in•urgents ai " f a d U p m t i " . Em, for example, A. Rougier, Lss gmrraf d&iks es k A-mt dsi g@ns (Fans, Laregs, 1§®3), p. 462.

(25) As for modern writers, whether of special studies of
the problem, 247 whether of more wide-ranging works on
international responsibility248 or the problem of recognition, 249 or whether of general treatises,250 while they may
sometimes differ on other points, they are almost unanimous in agreeing that, under the rules at present in
force, 251 injurious conduct on the part of the organs of aa
insurrectional movement is not attributed to the State and
thus does not entail its international responsibility. At
most, such responsibility can arise only where organs of
the State have omitted to fulfil their recognized obligation
to exercise diligence in preventing or punishing the
injurious conduct in question. Moreover, even that does
not seem to follow automatically, according to some less
recent writers, at least in the specific case of "recognized
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See, for example: Arias, loc. at., pp. 724 et seq.; Strupp,
"Responsabilite interaationale de l'Etat ... (loc. cit.), pp. 133 et
seq.; Podesta Costa, loc. cit., pp. 220-221; J. Spiropoulos, Die de
facto-Regierung im Volkerrecht (BeitrSge zur Reform und Kodifikation des Volkerrechts, No. 2), (Kiel, Verlag des Institute fur Internationales Recht an der Universitat Kiel, 1926), pp. 180 et seq.;
Garner, loc cit., pp. 58 et seq.; G. Berlia, " L a guerre civile et la
responsabilite interaationale de l'Etat" Revue ginirale de droit
international public, Paris, 3rd series, vol. XI, No. 1 (JanuaryFebruary 1937), pp. 55 et seq.; C. Rousseau, " L a non-intervention
en Espagne", Revue de droit international et de legislation comparie
(Brussels), 3rd series, vol. XIX (1938), pp. 275 et seq.; H. Silvanie,
"Responsibility of States for Acts of Insurgent Governments",
American Journal of International Law (Washington, D.C.), vol. 33,
No. 1 (January 1939), pp. 90 et seq. and Responsibility of States
for Acts of Unsuccessful Insurgent Governments (New York, Columbia University Press, 1939), pp. 135 et seq., and 159 et seq.; M.
Akehurst, "State responsibility for the wrongful acts of rebels—An
aspect of the Southern Rhodesian problem", The British Year Book
of International Law, 1968-1969 (London), vol. 43 (1970), pp. 49 et
seq.
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For instance: Borchard, op. cit., pp. 228 et seq.; Schoen, foe.
cit., p. 78; Decenciere-Ferrandiere, loc. cit., pp. 158 et seq.% M . G .
Guerrero, " L a responsabilite Internationale des Etats dans les fails et
dans sa regie", Academie diplomatique intemationale, Dictionnaire
diplomatique, Paris [n.d.] vol.11, pp. 567 et seq.; Strisower, loc. cit.,
pp. 481 et seq.; Eagleton, The Responsibility of States ... (op. cit.\
pp. 138 et seq.; Maurtua and Scott, op. cit., pp. 55 et seq.; Reuter,
loc. cit., pp. 93-94; Accioly, loc. cit., pp. 395 et seq.; von Munch, op.
cit., p. 232; Amerasinghe, loc. cit., pp. 127-128; Jimenez de
Arechaga, loc. cit., pp. 562 et seq.; Ten6kides, loc. cit., p. 78S;
Kouris, op. cit., pp. 202 et seq.
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Law (Cambridge, University Press, 1947), pp. 247 et seq.; B. Chen,
The International Law of Recognition (New York, Praeger, 1951),
pp. 327 et seq.
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For instance: C.C. Hyde, International Lam chiefly as Interpreted and Applied by the United States, 2nd ed., rev. (Boston,
Little, Brown, 1951), vol. 2, pp. 979 et seq.; Fenwick, op. cit.,
pp. 284 et seq.; Schwarzenberger, op. cit., pp. 629-630; I. Brownlie,
Principles of Public International Law (Oxford, Clarendon Press,
1966), pp. 373 et seq.; Cavare, op. cit., pp. 548 et seq.; D . P .
O'Connell, International Law, 2nd ed. (London, Stevens, 1970),
vol. II, pp. 969 et seq.; G. von Glahn, Law among Nations: An
Introduction to Public International Lam, 2nd ed. (London, Macmillan, 1970), pp. 242 et seq.
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There are, however, some writers—like O'Connell (op. cit.,
pp. 969-970) and E. Castren ("Civil War", Annales Academiae
Scientiarum Fennicae, series B, vol. 142, fasc. 2 (Helsinki, Suomalainen Tiedeakatemia, 1966), p. 232)—who would argue de jure e&mdendo that the State should always be held responsible, when the
revolution is over, for the tcts of insiir§ngs asting on behalf of a local
ds facto government.

insurgents" who, as such, possess international personality. 1 "
(26) According to some of the writers mentioned in the
preceding paragraph, such as Silvanie, Reuter, Schwarzenberger and O'Connell, an exception ought to be provided
to the general rule that the conduct of organs of an
insurrectional movement cannot be attributed to the
State as a source of international responsibility; the
exception would apply to any routine administrative acts
performed by the organs of the insurrectional movement
in that part of the State territory which is under their
control. However, while on occasion a State may conceivably acknowledge that it is bound by certain
obligations deriving from routine administrative acts
performed by organs of an insurrectional movement in
territory formerly under its administration, it is much
less certain, not to say altogether unlikely, that a State
would do so in the case of obligations arising out of internationally wrongful conduct of the same organs. Even
supposing that a State was willing to assume in proprio
certain obligations incurred by an insurrectional movement, that would be done by virtue of the succession of one
subject of international law to the obligations of another
subject, and not by virtue of the attribution to the former
of the acts of the latter in accordance with the rules
applying to the international responsibilitity of States.
Another alleged exception to the general principle which
seems to call for a negative conclusion is the attribution to
a State of the wrongful conduct of an unsuccessful
insurrectional movement in the event of a grant of
amnesty by the State concerned. Some writers, such as
Beriia, Reuter, Tenekides and Brownlie, see the grant of a
pardon to such insurgents as a kind of ratification of their
acts by the State. It may, of course, happen that the State,
in granting an amnesty, is breaching an international
obligation to punish which it ought to have fulfilled, but
that does not mean that it is endorsing the acts of others.
In such a case, it is the breach which will be attributed to it
as a source of responsibility, and not the acts committed
by the organs of the insurrectional movement. 253
(27) With regard to draft codifications, rule VII of the
resolution adopted at Lausanne in 1927 by the Institute of
International Law related to "injuries caused in case of
mob, riot, insurrection or civil war", and the State was
held responsible in cases of lack of diligence in preventing
or punishing the injurious acts. 254 The draft prepared in
1930 by the German International Law Association was
noteworthy for the way in which it considered recognition
of the insurrectional movement as a belligerent party to be
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Spiropoulos, like Schoen and Strupp before him, argues that
recognition of the "insurrectional government as a belligerent party"
releases the lawful government from all responsibility, even in case of
wrongful negligence. However, it is difficult to see why the State,
which is unquestionably responsible in the event of wrongful failure
to give protection against the conduct of organs of another State,
should cease to be responsible when the conduct in question is that of
organs of an insurrectional movement.
293
This does not necessarily affect the question of the amount of
compensation which the State may be required to pay in reparation
for the breach with which it is charged.
294
Ytarbook... 1956, vol. II, p. 228, document A/CN.4/96,

a decisive factor.255 The two drafts prepared by the
Harvard Law School, on the other hand, were noteworthy
for the fact that they introduced a distinction between
unsuccessful and successful revolutions. 256 Among the
drafts emanating from official sources, the two texts
prepared by the Inter-American Juridical Committee
—one expressing the views of the Latin American countries
(article V) and the other giving the views of the United
States (article VI)—both followed the same criteria with
regard to injurious acts committed by insurgents as were
adopted with regard to injurious acts committed by
individuals.257 With respect to the drafts prepared under
League of Nations or United Nations auspices, the
1926 Guerrero report also followed, in conclusion 8, the
criteria laid down in conclusion 5, in connexion with the
acts of private individuals; conclusion 9, however, introduced a reservation in case of seizures or confiscations by
the revolutionaries, in which event the State must place
all necessary legal means at the disposal of foreigners who
suffered loss. 258 The text of bases of discussion Nos. 22
and 22 (a) drawn up by the Preparatory Committee for the
Conference was reproduced earlier. Lastly, the question
was also dealt with by F. V. Garcia Amador in the
drafts he prepared for the International Law Commission
in 1957 and 1961. 259
(28) As has already been pointed out from the very
beginning of this commentary, the injurious conduct of
organs of an insurrectional movement is to be distinguished from that of individuals or groups of individuals
during a riot or demonstrations by a rebellious mob.
This is because, in the case of a genuine insurrectional
movement in the sense in which that term is understood
in international law, there is a possibility of holding the
movement itself responsible for the wrongful acts of its
organs. Despite the frequent difficulties involved, States
have sometimes actually presented claims to an insurrectional movement for injuries ^used to them or their
nationals by organs of that movement. 260 Cases can be
quoted, even from the distant past, of claims of this kind.
For instance, the note of 26 November 1861 from the
British Secretary of State for Foreign Affairs, Earl Russell,
to the United States Ambassador, Mr. Adams, justified the
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Yearbook... 1969, vol. II, p. 150, document A/CN.4/217 and
Add.l, annex VIII.
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annex 9; and Yearbook... 1969, vol. II, p. 151, document
A/CN.4/217 and Add.l, annex VII.
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Yearbook... 1969, pp. 153-154, document A/CN.4/217 and
Add.l, annexes XIV and XV.
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Yearbook... 1956, vol. H, p. 223, document A/CN.4/96,
annex 1.
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Article 11 of the 1957 draft (Yearbook... 1957, vol. II, p. 130,
document A/CN.4/106, annex) and article 7, paragraph 1, of the 1961
revised draft (Yearbook... 1961, vol. II, p. 47, document A/CN.4/134
and Add.l, addendum). Article 7, paragraph 1, of the 1961 text
reads as follows: "The State is responsible for the injuries caused to
an alien by illegal acts of individuals, whether isolated or committed
in the course of internal disturbances (riots, mob violence or civil
war), if the authorities were manifestly negligent in taking the measures which, in view of the circumstances, are normally taken to
prevent the commission of such acts."
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This is clearly further proof that the claimant States are of the
firm opinion that the injurious conduet in question cannot be attributed to the "legitimate" government

necessity for the relations maintained by Great Britain
with the Confederates in the following terms:
Her Majesty's Government hold it to be an undoubted principle of
international law, that when the persons or the property of the subjects or citizens of a State are injured by a de facto government, the
State so aggrieved has a right to claim from the de facto government
redress and reparation.261

On 9 April 1914, members of the crew of the United
States vessel Dolphin, anchored at Tampico in Mexico,
were arrested by an armed band belonging to the forces
of General Huerta, head of the Government which had
then temporarily seized power. On 11 April the United
States admiral in command requested various forms of
reparation from the authorities of that Government. The
Department of State supported his request in instructions
sent on 14 April to the United States Charge d'Affaires
in Mexico. Since General Huerta had not given satisfaction, United States forces proceeded on 21 April to
occupy Veracruz.262 More recently, the United Kingdom
Government on three occasions during the Spanish
Civil War presented claims to the Nationalist Government,
which was then located at Burgos or Salamanca. These
occasions were after the loss of the destroyer Hunter,
blown up on 13 May 1937 by a mine laid by the Nationalists four mi-es off Almeria, after the destruction of
the steamer Alcyra, sunk 20 miles from Barcelona on
4 February 1938 by two seaplanes from the Nationalist
base in Majorca, and after the attack on the British
merchant vessel Stanwell by a Nationalist aircraft, on
15 March 1938, in the port of Tarragona. In all three cases,
a formal request for reparation was addressed to the
Nationalist authorities.263
(29) With regard to the formulation of the rule to b©
laid down in this article, the Commission, taking into
aecouiit the foregoing considerations, decided to set out io
paragraph 1 the basic principle of the non-attribution to
a State of the conduct of an organ of an insurrectional
movement established ;r. the territory of that State or in
any other territory under its administration. The expression "or in any other territory under its administration"
was included in order to take account of the legal status
of dependent territories, which it is now incorrect to
describe as the "territory of a State" The expression
"insurrectional movement, which is established in the
territory ..." was chosen as being that which best expressed the fact that the conduct of the organ of the insurrectional movement cannot be attributed to the territoriil
State, irrespective of whether or not that State is the State
agtinst which or against the government of which the
movement is directed. Hit wording thus covers the case
in which the insurrectional movement operates in, or
from within, a third State. The ess© dealt with in article
14 is clearly that in which the organ of the insurrectional
movement acts in that capacity. The Commission

did not, however, deem it necessary to specify
point in the text of the article, since the latter is drafted
in negative form. The principle of non-attribution to the
State would also of course apply, by virtue of article 11,
to acts committed by an organ of an insurrectional movement in a private capacity.
(30) In order to avoid any ambiguity with regard to any
failure by a State to fulfil its own international obligations,
paragraph 2 of the article stipulates, in the form of a
safeguard clause, that the principle of the non-attribution
to a State of the conduct of an organ of an insurrectional
movement is without prejudice to the attribution to a
State of any other conduct which is related to that of the
organ of the insurrectional movement and which is to be
considered as an act of that State by virtue of articles 5 to
10 of the draft. It should be noted that, by referring back
to those articles of the draft, the formulation covers all the
cases in which an act may be regarded as an "act of the
State" under international law and may entail the international responsibility of the State, and not merely those
cases in which the author of the conduct is an organ of the
State under its internal law.
(31) Finally, paragraph 3 of the article contains a
second safeguard clause, this time relating to the insurlectional movement itself. Under this clause, the nonattribution to a State of the conduct of an organ of an
insurrectional movement is without prejudice to the
attribution of the conduct of the organ of the insurrectional movement to that movement. The purpose of this
clause is not to settle forthwith all problems of attribution which may arise in this connexion, but, in the light
of international practice, to provide for the possibility
of such attribution by referring the solution of those
problems to the relevant principles of international law.
It was precisely in order to avoid prejudging such solutions that the Commission had preferred the formula
"in any case in which such attribution may be made under
international law", to any of the other expressions
suggested during the discussion, such as "possessing
separate international personality", "possessing recognized international personality", "if it controls part of the
State in question", or "the international status of which
is applicable to the relations ia question". The use of any
of those expressions might have given the impression that
the Commission intended to take a position on problems
which, as already mentioned,264 are not relevant to the
subject-matter of the present draft codification.
A r t i c l e 15
Attribution to the State of the act of
an insurrectional movement which
becomes the new government of a State
or which results in the formation of a
new State

Ml

Mo®re, A Dlsm* — («*• <*•). v©L I. p. 2WHackworth, op. dt., 1941, vol. II, pp. 420-421.
2g3
These cases are described in C. Rousseau's article, "La nonintervention en Espagne", be. cit., pp. 277-278. The author also
recalls that the National Defence Junta at Burgos accepted a Portuguese claim for events which had taken place before the Nationalist
forces occupied the area in which they bad occurred (ibid., pp. 278 et
teg.), but that it did so rather as the "successor" of the Government
of the Spanish Republic. See also the position taken by the United
Slates Government in eonnesrieja with the attack on the United States
dmm@ym Kam (Haekw@rtta, op. eft., 1940, vol. I, pp. 362-363; ibid.,
1943, vol. VII, pp. 172-173).
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1.
The act of a n insurrectional
movement which becomes the n e w
government of a State shall be
considered as a n act of that State.
However, such attribution shall be
without prejudice to the attribution to
See above, paras. 5-7

that State of conduct which would have
been previously considered as an act of
the State by virtue of articles 5 to
10.
2.
The act of an insurrectional
movement whose action results in the
formation of a new State in part of the
territory of a pre-existing State or in
a territory under its administration
shall be considered as an act of the
new State.

(1) This article concerns conduct which, when it took
place, was engaged in by organs of an insurrectional
movement in conflict with the constituted power. It
provides that, in the event of the insurrectional movement subsequently becoming the new government of the
State against whose authority it rebelled, or the government of a new State which has become independent of that
State, the conduct in question shall be considered as the
act of those States. It should therefore be understood that
the questions of attribution contemplated in the present
article arise solely in the case where the insurrectional
movement, having triumphed, has substituted its structures for those of the previous government of the State iD
question, or in the case where the structures of the insurrectional movement have become those of a new State,
constituted by secession or decolonization in part of the
territory which was previously subject to the sovereignty
or administration of the pre-existing State.
(2) It is held in some instances that the attribution to
the State, as a possible source of responsibility, of acts
committed by subsequently victorious insurgents isjustified by the fact that during the conflict the insurgents
were already exercising authority as a "de facto government" in at least pan of the territory of the State. But in
practice, for the purpose of attributing acts to the State, no
distinction is made between the acts of organs of the
insurrectional movement according to whether they
preceded or followed the acquisition by the movement of
effective power over a given region. At the same time, as we
haw seen, the acts of insurgents are not considered to be
acts of the State when the final outcome of the civil war is
unfavourable to them, even if they succeeded at a particular moment in exercising de facto authority over some
portion of the territory of the State; this proves that the
attribution or non-attribution to the State of the acts of
kuwgents is quite independent of their exercise of de facto
power. The idea has also been put forward that, where the
action of the insurgents was successful, they would be
regarded as having represented the true national will ever
since their uprising against the constituted power. But the
very concept of "national will" is to be treated with
caution, quite apart from the fact that, in general, international law is not greatly concerned with whether a
given government is or is not the representative of the
"true" national will. Even leaving that aside, it is difficult
to maintain that the outcome of fighting should, like a
judgement of God, establish retrospectively that the
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victors, from the outset of the civil war, were more
representative of the true national will than the defeated.
Furthermore, the idea that a subsequently victorious
insurrectional movement was from the outset the "true"
government of the State because it embodied the "true"
national will would involve the consequence that only the
acts of organs of that movement could be considered
subsequently to be acts of the State. This, however, is
clearly contradicted by the practice which, as we shall see,
holds the State too to be responsible for acts committed
during the struggle by the government which is overthrown by the insurgents.
(3) In truth, the point is not so much to find a justification
for the attribution to the State, as a possible source of
international responsibility, of conduct engaged in by the
organs of an insurrectional movement before the latter
has taken power. What is important is to determine
whether that attribution is or is not made in the real world
of international relations. But if we do wish, nevertheless,
to find a justification of principle for such an attribution,
we ought perhaps to seek it in the fact that there is
continuity between the organization with which the
insurrectional movement had provided itself before taking
power and the organization with which, as the result of its
success, it has endowed the government of the preexisting State or that of the new State which has separated
from the pre-existing State. It is indeed the existence of this
continuity which justifies wondering whether or not it is
possible to attribute to the State in question, as a possible
source of international responsibility for that State,
conduct engaged in by the organs of the insurrectional
movement before the victory of the movement in the civil
war. That having been said, it should be made clear
that the question does not arise in the same way in respect
of each of the hypotheses referred to above.
(4) In the first hypothesis, the insurrectional movement,
as a new government or new regime, replaces the previous
government or regime of the State. The ruling organization
of the insurrectional E^vement takes power in the State
and becomes the ruling organization of that State or is at
least integrated, in one way or another, into the previous
organization of the State. The continuity which thus
exists between the new organization of the State and that
of the insurrectional movement therefore naturally leads
to the attribution to the State of the acts which the organs
of the insurrectional movement may have committed
during the struggle; this is without derogation from the
principles habitually applied.
(5) In such a case, the State does not cease to exist as a
subject of international law. Its identity remains the same,
without any break in continuity, despite the changes,
reorganizations and adaptations which occur in the
institutions of the State. That means that it is necessary
to continue to attribute to the State, after the success of the
insurrectional movement, the conduct previously engaged
in by the organs of the pre-existing State apparatus.
Consequently, the situation requires that the State should
be responsible for acts committed during the struggle for
power both by the apparatus of the insurrectional movement and by the apparatus of the legitimate government.
There is nothing surprising in this. During the insurrectional struggle, two organizations are opposed to each
other and are fighting for final victory. Each of the two
wishes to be the organization of the State; at the outset,
one is so in fact and the other potentially. In the case
where the insurgents triumph and install themselves in the

government of the pre-existing State, the organization of
the insurrectional movement is integrated within the
framework of the State organization. The resulting State
apparatus is in reality the continuation of both the organizations which confronted each other during the struggle.
It is therefore logical to attribute to the State the acts of
organs of its preceding organization and the acts of
organs of the organization which grew up during the
insurrection and then became the organization of the
State itself. It should be added that this conclusion appears
to be justified both in the case of total victory for the
insurrectional movement, which then modifies the State
apparatus to its liking, and in the case of an agreement
between the legitimate government and the insurrectional
government under which members of the insurrection are
called upon to participate in the government of the
State. 265
(6) In the second hypothesis, the success of the insurrectional movement gives rise to the creation of a new
State, either in part of the territory of the pre-existing
State or in a territory which was previously under the
administration of that State. The attribution to the new
State of the acts of the organs of the insurrectional movement which preceded it, and of such acts only, is then
justified by virtue of the continuity between the organization of the insurrectional movement and the organization
of the State to which it has given rise. From being only
an embryo State, the insurrectional movement has become
a State proper, without any break in the continuity
between the two. It is in fact the same entity which
previously had the characteristics of an insurrectional
movement and which now has those of a State proper.
However, the acts of the organs of the pre-existing State
are in no way attributable to the new State, which has
separated from the pre-existing State by secession or
decolonization. These are and remain exclusively the
acts of the pre-existing State, which as a general rule,
moreover, will continue to exist after the constitution of
the new State by the insurrectional movement.
(7) It has sometimes been maintained that, in a number
of the cases falling within the first of the two hypotheses
discussed above, and in particular in the case of major
social revolutions, the change brought about in the State
apparatus by the insurrectional movement as a result of
its success might be so far-reaching as to alter the identity
of the State itself.266 Even for writers who support such

a view, however, these are rather exceptional cases; 267
also, in evaluations of the situation which such cases
represent, political and philosophical considerations
sometimes become more important than strictly legal
ones. In any event, these cases remain somewhat on the
borderline compared to what normally happens in the
international practice of States. The Commission has
already had occasion to express its views on this matter ID
the introduction to its draft articles on succession of
States in respect of treaties. 268 With regard to the questions
now under consideration, it should be stressed that, even
if a change occurred in the identity of the State, internationally the new State would be the continuation, in a
more stable and perfect form, of the insurrectional
movement, whose organization would become that of the
new State. The attribution to such a State, as a possible
source of international responsibility, of the conduct
previously attributed to the insurrectional movement
—because it was the conduct of its organs—would be only
natural. The relationship of continuity between the
insurrectional movement and the new State which resulted
from the revolution would be even more obvious than in
the normal case in which the insurrectional uprising led
only to a change of government without affecting the
identity of the State. The .validity of the basic principle
enunciated in this article would therefore be fully confirmed. It is only in connexion with the possibility of
attributing to the State the conduct of the organs of the
former governmental apparatus that the conclusions might
be different from those mentioned in paragraph 5 of this
commentary. In fact, this second aspect of the problem
would then have to be seen from another point of view.
It would no longer be a matter of attributing to the State
the conduct of organs of a previous government of the
same State but rather a question involving the existence
of two different States.
(8) Apart from this particular case, however, it is obvious that, whenever the identity of the State and the
continuity of its existence have not been called into
question because of the ultimate success of the insurrectional movement, no question of succession as between
different subjects of international law arises. As we have
shown, acts committed by agents of the insurrectional
movement before the movement takes power are attributed to the State because there is continuity between the
apparatus of the insurrectional movement and the new
governmental apparatus of the State, not a succession of
the State as one subject of international law to the insurrectional movement as another. 269 This is, moreover,
shown to be the case, by the fact that the question arises
in the same way in cases where the insurrectional movement, at a given time in the struggle, constituted an
entity which was liable as such to have international
responsibility attributed to it, and in the case where that

2iS
It is only when the struggle ends in victory for the pre-existing
power that the insurrectional organization is dissolved and only the
established apparatus remains. It is then logical that one should
attribute to the State only the acts of organs of this continuing apparatus, and not those of the organs of a movement which has
cgassd to exist without ever having succeeded in being the actual
organization of the State or even in participating in it
*®6 See, for example, R. Quadri, "Stato (Diritto internazionale)",
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Nuow Digesto Italiano (Turin), vol. XII, part 1 (1940), pp. 815-816,
Arangio-Ruiz, in "Stati e altri enti ... ", (loc. cit.), p. 167,
and Diritto internazionale pubblico (op. cit.), pp. 500 et seq.; M. emphasizes that, in the most common case, the pre-existing personalGiuliano, La Communita internazionale e 11 diritto .{Padua, CEDAM, ity does not cease to exist but is only modified " materially".
1930), pp. 248 and 290; Arangio-Ruiz, Sulla dinamica ... (op. c't.),
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Yearbook... 1974, vol. II, p. 170, document A/9610/Rev.l,
pp. 19 and 131 et seq., and "Stati e altri enti...", (he. cit.), p. 167.
para.
66.
The last-named writer uses the term "revolution" to describe a
269
It does not therefore s@em entirely correct to refer to these
situation where the entity resulting from the change presents such
markedly different characteristics from th@ prc-misting entity that its possible canes u though they w@r@ cues of Slate responsibility "for
"newness" must b® acknowledged.
wrongful aeti of BB iaswTectioTOl mowmaot".

"intermediary" phase did not occur. However, it is
scarcely conceivable to talk of the succession of one subject
of international law to the obligations of another such
subject in cases where the insurgents did not constitute a
movement having its own international personality. Also,
it should be made clear that the article under consideration
relates only to the attribution of certain acts to the State.
It in no way seeks to define at the same time the international responsibility which might possibly derive from
this attribution or to determine the amount of compensation due.
(9) Some international arbitral decisions expressly
recognize the principle of the international responsibility
of the State for acts committed during a civil war by
agents of an insurrectional movement which was subsequently successful. The statements made in this respect
are less numerous than those which could be cited in
connexion with the questions discussed in the preceding
article, 270 but this can be explained specifically by the fact
that there is no divergence of views, no doubt whatsoever,
as to the validity of the principle in question. The most
interesting statements are to be found in certain decisions
of the mixed commissions which were established in
respect of Venezuela in 1903 and of Mexico in 1920-1930.
These decisions were given in connexion with disputes
arising out of injuries inflicted on foreign nationals during
the revolutionary events which had occurred in those
countries.
(10) As regards the "Venezuelan arbitrations", the bestknown statement of principle is that which appears in the
decision concerning the Bolivar Railway Company case
written by Umpire Plumley for the British-Venezuelan
Mixed Claims Commission in 1903. In this decision, the
principle in question is stated in the following terms:
The nation is responsible for the obligations of a successful revolution from its beginning, because in theory, it represented ab initio a
changing national will, crystallizing in the finally successful result. 271

The principle of the attribution to the State of acts of
successful insurrectional movements, affirmed in that
decision, was also applied by the same umpire in the
decision relating to the Puerto Cabello and Valencia
Railway Company case,112 which involved specifically
injuries caused to foreigners by wrongful acts of the
insurgents and, for the French-Venezuelan Mixed Claims
Commission of 1902, in the decision concerning the
370
On the other hand, several arbitral decisions can be found
which considered lawful acts committed during a civil war by successful insurgents, particularly contracts, to be acts of the State. But
such decisions cannot generally be produced in support of the principle of State responsibility for the wrongful acts of the insurgents in
question.
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United Nations, Reports of International Arbitral Awards,
vol. IX (United Nations publication, Sales No. S9.V.5), p. 453. The
case in question in fact involved the attribution to the State not of an
internationally wrongful act but of a lawful act, a debt contracted by
the insurgents. However, the principle stated by the umpire is formulated in terms which are perfectly suited also to the case of the
attribution to the State of a wrongful act. It should be added that,
although the principle enunciated is correct and not open to challenge, the justification given by the umpire for the solution adopted is
much less so and has been strongly criticized by certain authors.
" a Ibid., p. 513.

French Company of Venezuelan Railroads case.212 This
decision affirms the principle that the State cannot be
held responsible for the acts of revolutionaries "unless the
revolution was successful", since such acts then involve the
responsibility of the State "under the well-recognized rules
of public law".
In the statement of reasons for the decision concerning
the Dix case, written by the United States Commissioner,
Bainbridge, on behalf of the United States-Venezuelan
Mixed Claims Commission established under the Protocol
of 17 February 1903, it is stated that
The revolution of 1899 ... proved successful and its acts, under a
well-established rule of international law, are to be regarded as the
acts of a.de facto government. Its administrative and military officers
were engaged in carrying out the policy of that government under the
control of its executive. The same liability attaches for encroachments upon the rights of neutrals in the case of a successful revolutionary government, as in the case of any other de facto government. 274

(11) In the context of the "Mexican arbitrations", attention should be drawn above all to the decision concerning
the Pinson case, given on 19 October 1928 by the FrenchMexican Claims Commission of 1924, in which the
President of the Commission, Verzijl, who wrote the
decision, ruled that:
... if the injuries originated, for example, in requisitions or forced
contributions demanded ... by revolutionaries before their final
success, or if they were caused ... by offences committed by successful revolutionary forces, the responsibility of the State, in my
opinion, cannot be denied. 275

State responsibility for the acts of successful insurgents
was also affirmed by Nielsen in two opinions given by him,
as United States Commissioner, in the Mexico-United
States General Claims Commission established under the
Convention of 8 September 1923 and in the MexicoUnited States Special Claimr Commission established
under the Convention of 10 September of the same year.
In the first opinion, dissenting from the decision in the
Pomeroy's El Paso Transfer Company case given on
8 October 1930 by the General Claims Commission,
Nielsen points out that "international tribunals have
repeatedly held a government responsible for acts of
successful revolutionists". 276 In the second opinion,
referring to the decision in the Russel case, given on
24 April 1931 by the Special Claims Commission, Nielsen
maintains explicitly that, according to general international law, "a government is responsible for the acts of
successful revolutionists". 277 In both cases, moreover, the
other members of the Commission in no way defended a
principle differing from that propounded by Nielsen.
273

Ibid., vol. X (op. cit.), p. 354.
Ibid., vol. IX (op. cit.), p. 120. In this connexion, it should be
noted that the justification given for the principle applied is the fact
that, at the time of the injuries caused by its organs, the insurrectional
movement was already exercising the authority of a de facto government. See also in this connexion the statement of reasons for the
decision relating to the Heny case, written by Umpire Barge (ibid.,
p. 133).
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Ibid., vol. V (op. cit.), p. 353 [translation from French].
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Ibid., vol. IV (op. cit.), p. 563.
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Ibid., p. 831.
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They simply refrained from touching on the question
because they deemed it irrelevant to the decision in the
cases considered.
(12) An analysis of the practice of States shows that
Governments have taken a position on the problem
similar to that taken by the arbitrators responsible for
ruling on certain claims. Thus, in an opinion given on
21 October 1861 by the Law Officers of the British Crown,
i.e. in the early days of the American Civil War, on the
possibility of obtaining compensation for the injuries
caused to British subjects, we read that:
... should the party by whose officers or troops, or under whose
authority, such losses or destruction have been inflicted, ultimately
succeed in acquiring power, and be recognized by Her Majesty's
Government as the Sovereign Government, it may be open to Her
Majesty to insist upon compensation in respect of such losses and
injuries.278

Subsequently, at the height of the War of Secession,
the Law Officers of the Crown, in an opinion given on
16 February 1863, considered the possibility that the
Confederates might succeed in their separatist aims and
assert their sovereignty over the Southern territories by
constituting there a State independent of the Union.
Thus, the situation envisaged was that of the formation
of a new State by secession from the pre-existing State.
Referring to this specific situation, the Law Officers of
the British Crown observed that:
In the event of the war having ceased, and the authority of the
Confederate State being dejure as well as de facto established, it will
be competent to Her Majesty's Government to urge the payment of a
compensation for the losses inflicted on Her Majesty's subjects by
the Confederate Authorities during the War... 279

(13) During the revolutionary events which took place
in Mexico following the restoration of the Republic and
which led to the assumption of power by the insurgents
and, subsequent'. io the appointment of General Porfirio Diaz as President, Secretary of State Evarts sent to
the United States Minister to Mexico, on 4 April 1879,
instructions in which he declared himself convinced
that the Mexican Government would not reject the
claims of United States nationals for injuries sustained
during the revolution as a result of acts by the insurgents.
The Secretary of State believed that the usual objection
that the State was not responsible for the acts of an
insurrectional movement would not "be pleaded in this
case, as the insurgent has become the regular government". 280
(14) Later, a number of interesting opinions were given
with respect to the question of compensation for injuries
caused to foreigners in Mexico in 1910, first by agents of
the revolutionary movement of Francisco Madero and
later by supporters of abortive insurrectional attemps
against the Madero Government. The distinction between
the two situations stands out very clearly in the notes sent
278

McNair, op. cit., p. 255.
Ibid., p. 257.
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Moore, A Digest ... (op. cit.), vol. VI, pp. 991-992. Similar
arguments were behind the claims for compensation submitted by the
United States to the Governments established following successful
revolutions in Honduras (Oteri ease, ibid., pp. 992-993) and Peru
(Fowks ease, ibid., pp. 993-994).
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by the British Minister to Mexico 281 to his colleague, the
Ambassador of the United States, who did not share his
view. The United States Department of State, however,
adopted a viewpoint similar to that maintained by the
British Minister and in a despatch addressed to the
Ambassador, signed on behalf of the Secretary of State,
commented as follows:
It being assumed that the so-called Madero revolution was successul, it would appear that, under the generally accepted rules of
international law, claimants seeking compensation for damages
caused during that revolution would, as a class, be in a better legal
position than would persons whose claims arose out of an unsuccessful revolution.
The statement in your notes to the Mexican Foreign Office and the
British Minister, that the Government of the United States perceived
no distinction between the two classes of claims, appears to have
been made upon your own responsibility and without instructions
from the Department. Probably it was intended to convey the opinion
that claims arising out of the late revolutionary movements were
valid; but it might, on the other hand, be construed as involving a
renunciation or waiver of the benefit of the rule which imposes upon
successful revolutionists liability for their acts. You will therefore
take occasion to inform the appropriate authorities that the statements contained in your note of January 21, 1913, were made on
your own responsibility, and were not intended to admit a doubt as to
any of the established grounds of international liability; and you
should make a similar expression to the British Minister with relation
to the statements contained in your letter to him on January 27,
1913. 282

(IS) The possibility of holding the State responsible for
acts of organs of an insurrectional movement where the
latter has subsequently been successful was clearly brought
out in the request for information addressed to Governments by the Preparatory Committee for the 1930
Codification Conference, under the general heading of
point IX, concerning "damage done to the person or
property of foreigners by persons engaged in insurrections
or riots, or through mob violence". 283 In reply to the
question "What is the poisition ... where a rebellion is
successful and the insurgent party which did the damage
is installed in power and becomes the Government?**
(point IX (c)), 10 Governments 284 all stated clearly that,
where the insurrectionist party, having taken power, has
become the government of the State, the latter must be
liable for injuries caused by the insurgents during the civil
war to the person or property of foreigners. On the basis of
281
See, for instance, the note of 28 January 1913 (United States
of America, Department of State, Papers relating to the Foreign Relations of the United States, 1913 (Washington, D.C., U.S. Government Printing Office, 1920), p. 938). In one of the notes exchanged,
the British Minister refers to the instructions sent by the British
Foreign Minister to British consular offices (ibid., p. 937).
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Ibid., p. 949.
283
League of Nations, Bases of discussion ... (op. cit.), pp. 108
and 116.
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* These were the Governments of Australia, Austria, Great Britain, India, Japan, Norway, New Zealand, South Africa, Switzerland
and the United States (ibid., pp. 116 et seq., and Supplement to
Volume III, (op. cit.), p. 21). The replies sent by three other
Governments (Hungary, the Netherlands and Czechoslovakia) are
vague and no definite conclusions can be drawn from them (League of
Nations, Bases of Discussion ... (op. cit.), pp. 117-118). Two
others, those of Denmark and Finland, seem to hold the State liable
in the circumstances given in the request; they too, however, are not
deer (ibid,, p. 117).

the replies received, the Preparatory Committee of the
Conference drew up Basis of discussion No. 22 (c), 285
but the Conference had to end its work before it had an
opportunity to consider this basis of discussion. Note
should also be taken of the replies by two Governments 286
which related to a different problem from that mentioned
in the request of the Preparatory Committee and
affirmed the principle of the responsibility of the government which resulted from the revolution for the wrongful
acts committed by organs of the preceding government.
(16) As a whole, the replies sent by Governments to the
Preparatory Committee's questionnaire seem to be
sufficient to confirm the widely recognized existence of
a general principle of international law; a principle providing precisely for attribution to the State or government
resulting from a successful revolution of acts committed
by the insurgents during their struggle to take power, as a
possible source of international responsibility. The
practice of States on the question after 1930 is less
accurately known. But there is no reason to think that
there has been any change from the principle generally
accepted at the time of the Hague Conference. That
principle was taken up, for instance, in a recent opinion,
namely, the instruction sent on 26 January 1959 by the
Department of State to the United States Embassy in
Cuba. 287
(17) The principle that it is legitimate to attribute to a
government resulting from a successful revolution the
injurious acts committed earlier by the revolutionaries
must also apply, as previously mentioned, to the case of
a coalition government formed following an agreement
between the "legitimate" authorities and the leaders of
the revolutionary movement.288 The Peruvian civil war,
which was terminated by an agreement signed on 2
December 1885 by the Head of State, General Iglesias,
and the leader of the insurrectional movement, General
Caceres, is a historic. xample of this kind. Pursuant to that
agreement, a provisional government was constituted,
composed of representatives of the two parties, and that
government held elections. On 3 June 1886, the Congress
285
"A State is responsible for damage caused to foreigners by an
insurrectionist party which has been successful and has become the
Government to the same degree as it is responsible for damage
caused by acts of the Government de jure or its officials or troops"

(League of N a t i o n s , Bases of discussion

... {op. cit.),

p. 118, and

Yearbook... 1956, vol. II, p. 224, document A/CN.4/96, annex 2).
286
Those of Poland and Canada (League of Nations, Bases of
discussion ... (op. cit.), p. 118, and Supplement to Volume III (pp.
dt.), p. 3).
287
This reads: "... a government which becomes the legitimate
government of a state by a successful revolution, such as the present
Government of Cuba ... is internationally responsible as a general
rule for damages caused by acts of forces or authorities of both the
former government and the revolutionists which were not legitimate
from a military standpoint or sanctioned by the rules of warfare,
such as wanton or unnecessary injury to persons or property and
pillage. The government of the successful revolutionists is also
internationally obligated to pay for property which was requisitioned
by either the former government or the revolutionists" (Whiteman,
op. cit., p. 819).
288
Such a situation is not to be confused with that of a "legitimate" government which, after having overcome an insurrection,
grants an amnesty to the insurgents. In a case of that kind, the only
existing government is still the "legitimate" government In this
connexion, see above, para. 26 of the Commentary to article 14.

which was elected as a result of that popular consultation
proclaimed Caceres President of the Republic. After these
events, the United States Government presented certain
claims to Peru in connexion with acts committed during the
revolution by supporters of General Caceres's insurrectional movement. The first claim, which concerned the
seizure by the insurgent forces, in 1848, of a quantity of
guano belonging to a United States firm, rested on the
ground that the guano seized had been appropriated to
sustain a cause "which has become national by the voluntary action of the people of Peru, its chief representative
being at the present time the duly elected and installed
constitutional executive of the Republic". 289 A second and
more significant claim concerned the ill-treatment
inflicted in 1885 on a United States consular agent. The
Peruvian Government at first rejected the claim, arguing
that the acts complained of had been committed by
"a chief in arms against the government then recognized
as legitimate by all nations" and that the Peruvian State
could therefore not be held responsible. The United States
Minister to Peru replied that the Peruvian Government
now in office was the successor of the provisional government of Iglesias and Caceres and that therefore it was
responsible for the acts of the officials of both. The
Peruvian Government thereupon abandoned its earlier
argument and acknowledged that the measures taken
against the United States consular agent emanated from
a "legitimate authority". 290
(18) Writers on international law, while they differ in
details of their individual approaches, are in principle
agreed in affirming that a State whose government is the
expression of a successful insurrectional movement
must be answerable for the acts committed by agents of
that movement during the struggle. 291 In that connexion,
289

J.B. Moore, A Digest ... (op. cit.), p. 992.
See in particular the . otes from Alzamora to Buck of 28
August 1888, from Buck to Alzamora of 3 September 1888, and again
from Alzamora to Buck of 6 November 1888 (ibid., pp. 985 et seq.).
While the Peruvian Government continued nevertheless to deny any
responsibility, it did so by contesting the objectively wrongful
character of the measures in question.
291
See, on this subject, the following works devoted specifically
to the subject of insurrections, civil wars and de facto governments:
Goebel, loc. cit., p. 818; Spiropoulos, op. cit., pp. 176-177; Silvanie,
loc. cit., pp. 78 et seq.; Berlia, loc. cit., p. 59; J. Charpentier, La
reconnaissance Internationale et revolution du droit des gens (Paris,
Peptone, 1956), pp. 52-53; Castren, loc. cit., pp. 236 et seq.; J.A.
Frowein, Das de facto—Rigime in Volkerrecht (Cologne, Hermann,
1968), pp. 85-86.
See also the following works devoted in general to responsibility:
Borchard, op. cit., pp. 241-242; Strupp, "Das vdlkerrechtliche Delikt", Handbuch des Volkerrechts (Stuttgart, Kohlhammer, 1920),
vol. Ill, part IV, pp. 91-92; Decenciere-Ferrandiere, op. cit., p. 166;
290

Eagleton, The Responsibility

of States

... (op. cit.), p. 147; Maurtua

et Scott, op. cit., pp. 57 et seq.; Reuter, loc. cit., pp. 94-95; Amerasinghe, loc. cit., pp. 123 et seq., Jimdnez de Ardchaga, loc. cit.,
pp. 563-564.
Lastly, see the following general works and manuals of international, law: J.H. Ralston, The Law and Procedure of International Tribunals (Stanford, Calif., Stanford University Press, 1926), pp. 343 et
seq.; Hyde, International

Law ... (op. cit.), pp. 9 8 7 - 9 8 8 ; Cheng, op.

cit., pp. 190-191; C. Rousseau, Droit international public (Paris,
Sirey, 1953), p. 380; Schwarzenberger, op. cit., pp. 627 et seq.;
Dahm, op. cit., p. 202; W. Wengler, Volkerrecht (Berlin, Springer,
1964), vol. II, p. 1020; Brownlie, Principles ... (op. cit.), p. 375;
Cavari, op. cit., pp. 547-548; O'Connell, op. cit., p. 968; von Glahn,
op. cit., p. 245.

they generally make no distinction between th@ situation
where the insurgents have asserted their authority as a new
government or new regime over the whole of the territory
of the pre-existing State and the situation where they have,
on the contrary, caused the formation of a new State in
part of the territory of the pre-existing State, which is
therefore detached from the latter. International jurists
also generally agree that in the former situation the fact
that the State is held responsible for wrongful acts
committed by insurgents during the revolution in no way
precludes the possibility of attributing to it, at the same
time, responsibility for the conduct of organs of the
preceding government. Finally, with a few exceptions, the
writers who have gone most deeply into the question do
not hesitate to affirm explicitly that the acts of insurrectional movements are to be regarded retrospectively as acts
of the government which they have subsequently created. 292 These writers take the view that such acts are to
be considered as "acts of the State" from the time when
the insurrectional movement became victorious.
(19) Apart from Basis of discussion No. 22 (c) drawn up
by the Preparatory Committee of the 1930 Conference,
five codification drafts deal with the question with which
this article is concerned. The Harvard draft of 1929,293 the
1965 draft of the Inter-American Juridical Committee 294
and Garcia Amador's draft of 1957293 speak in general
of State responsibility for the acts of a successful insurrection. The Harvard draft of 1961 expresses more precisely
the idea of attributing to a State the acts of organs of an
insurrectional movement which has subsequently become
the government of that State. 296 Only Garda Amador's
revised draft of 1961 departs from the others, since it
seems to try to limit the question, even where the revolution
is successful, to cases, in which there has been negligence
on the part of the "legitimate" organs of the State. 297
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See Goehel, lac dt., p. 81S; Eagleton, The Responsibility of
States ... {op. cit.), p. 147; Ralston, op. dt., p. 343; Hyde, International Law ... (op. dt.), pp. 987-988; CavarS, op. dt., p. 547;
Cheng, op. dt., p. 190; Reuter, op. at., p. 94; Schwarzenberger, op.
sit., pp. 628-629; Amerasinghe, op. dt., pp. 127-128. It may also be
pointed out that all those writers, like Borchard, Berlia, Rousseau,
V@rdross and Castre'n, who subscribe to the idea that successful
insurgents are regarded as having from the outset represented the true
motional will must necessarily consider the organs of the insurrectional movement as being already organs of the State at the time
wtien they committed the injurious acts. Of all the writers consulted,
only Strupp and, following in his footsteps, Decenciere-Ferrandiere
appear to be negative regarding the attribution to the State of the
conduct of organs of an insurrectional movement during the revolution.
293
Article 13 (b) (Yearbook... 1956, vol. II, p. 229, document
A/CN.4/96, annex 9).
294
Paragraph VI (Yearbook... 1969, vol. II, p. 154, document
A/CN.4/2I7 and Add.l, annex XV).
293
Article 12, para. 2 (Yearbook... 1957, vol. II, p. 130, document A/CN.4/106, annex).
296
Article 18, para. 1: "In the event of a revolution or insurrection which brings about a change in the government of a State or
the establishment of a new State, an act or omission of an organ,
agency, official, or employee of a revolutionary or insurrectionary
group is, for the purposes of this Convention, attributable to the State
in which the group established itself as the government." (Yearbook...
1969, vol. II, p. 146, document A/CN.4/217 and Add.l, annex VII).
397
Artkte 16 {Yearbook... 1961, vol. II, p. 48, document

A/CN.4/I34 and AdcU, wHtandum).

(20) Having regard to the foregoing considerations, this
article contains two paragraphs, dealing respectively
with the situation where the organization of the insurrectional movement becomes the new government of the
entire country and the situation where the organization of
the insurrectional movement becomes that of a new State
established in part of the territory formerly under the
sovereignty or administration of a pre-existing State. The
Commission considered that no distinction should be
made, for the purposes of this article, between different
categories of insurrectional movements on the basis of
any international "legitimacy" or any illegality in respect
of their establishment as the government, despite th@
possible importance of such distinctions in other contexts.
From the standpoint of the formulation of rales of law
governing State responsibility, it would be extremely
dangerous to introduce concepts which might exonerate
a new government or a new State from all responsibility
by reason of the fact that it derived from an insurrectional
movement characterized as "illegitimate" or from an
insurrectional movement which had attained power as the
result of internationally wrongful actions. If the success of
the insurrectional movement is due to the intervention of a
foreign State which has provided it with assistance that
played a decisive role, in violation of its international
obligations, that act of the foreign State in question will
be attributed to that State and will entail its international
responsibility. However, that does not affect the problem
of the attribution to the State in which the insurrectional
movement has taken over the government, or to the State
whose creation it has brought about, of internationally
wrongful conduct engaged in by the insurrectional
movement during the struggle. For such an attribution,
no condition is required other than the mere existence of
that movement and the relationship of continuity between
its organization and that of the new government or State
established as a result of its action.
(21) Paragraph 1 of the t i d e begins by stating the rale
that the act of an insurrectional movement that becomes
the new government of a State is regarded as an act of that
State. There can be no exceptions to this general principle.
The second sentence of that paragraph specifies that such
attribution is without prejudice to the attribution to that
State of any conduct which would have been previously
considered as an act of the State by virtue of articles 5 to 10
of the draft. In other words, this provision emphasizes that
the attribution to the State of the behaviour of the organs
of the insurrectional movement in no way excludes the
parallel attribution to that State of the actions carried out,
during the conflict, by the organs of the government then
established, since it is important to maintain the possible
responsibility of the State for the acts of the government
which had been in power until the moment of its replacement by that of the insurrectional movement. The rule in
question, which is formulated as a saving clause, does not
exclude the possibility of taking into account exceptional
situations, such as those mentioned in paragraph 7 of the
present commentary.
(22) Paragraph 2, as we have pointed out, concerns the
case of the formation of a new State by means of secession or decolonization. It provides that the act of an insurrectional movement whose action results in the formation

of a new State in part of the territory of a pre-existing State
or in a territory which had previously been under its administration, shall be considered as an act of the new State. As
already explained,298 the expression "or in a territory
under its administration" was inserted in order to take
account of the legal status of dependent territories. It goes
without saying that, since the pre-existing State will
continue to exist, although with a reduced territory, it
will still be responsible for its own acts carried out before
the creation of the new State, by virtue of the provisions
contained in other articles of this chapter of the draft. It is
quite unnecessary, therefore, to add a special saving
clause on this subject.

CH\PTER III
BREACH OF AN INTERNATIONAL OBLIGATION

(1) Article 3 of the draft lays down the two essential
conditions for the existence of an internationally
wrongful act.372 The first of these two conditions,
namely, the existence of conduct consisting of an action or omission attributable to the State under international law (subjective element), is the subject of
chapter II of the draft, in which the Commission has
tried to determine what kinds of "conduct" are regarded by international law as "acts of the State" for
the purpose of establishing the possible existence of
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an internationally wrongful act. It is to the second of
these conditions, which it has been agreed to call the
objective element of an internationally wrongful act,
that the present chapter is devoted.
(2) This objective element consists—as is amply confirmed by the practice of States, international judicial
decisions and doctrine—in the fact that the conduct
attributed to the State as a subject of international
law constitutes a failure by that State to comply with
an international obligation incumbent upon it, or, to
use the terms of article 3, subparagraph (b) of the
draft, in the fact that such conduct constitutes "a
breach of an international obligation of the State".
The Commission has already stated373 its reasons for
discerning the objective element of an internationally
wrongful act in the "breach of an international obligation" and for preferring that term to others, such
as the "breach of a rule" or of a "norm of international law". It has pointed out that the term selected was
not only the one most commonly used in international judicial decisions and State practice, but also
the most accurate. A rule is the objective expression
of the law, whereas an obligation is a subjective legal
situation by reference to which the conduct of the
subject is judged, whether it is in compliance with
the obligation or in breach of it. Moreover, an obligation does not necessarily and in all cases have its
immediate origin in a rule, in the true sense of the
term: it may have been imposed on a State by a unilateral legal act of that State, or by the decision of an
international tribunal or an organ of an international
organization authorized to do so. The Commission
has also stated its reasons for preferring, in the
French version, the term violation to other similar
terms such as manquement, transgression and nonexecution; in particular, violation is the term used in
the French text of article 36, paragraph 2 (c) of the
Statute of the International Court of Justice. The objective element which characterizes an internationally
wrongful act being defined in this way, chapter III of
the draft develops the specific notion of a "breach of
an international obligation". The aim is to determine—as was done in chapter II for the notion of an
"act of the State"—in what circumstances or on
what conditions it must be concluded, in the various
possible cases, that the State has committed such a
breach.
(3) As the Commision has emphasized in its commentary to article 3374 the objective element is the element which distinguishes the internationally wrongful act from the other acts of the State to which international law attaches legal consequences. The very
essence of the wrongfulness, the source as such of
international responsibility, lies precisely in the conflict or, rather, the non-conformity, of the State's actual conduct with the conduct it ought to have
adopted in order to comply with a particular international obligation. In other words, it is to conduct attributed to the State by international law and repre-
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-fffcsenting a breach on its part of an international obligation incumbent upon it that international law
ascribes the creation of these new legal situations unfavourable to the State in question, which are
grouped under the common denomination of international responsibility. This relationship which international law establishes between the failure to fulfil an
international obligation and the imposition of other
obligations (or the application of sanctions as a consequence of that breach), demonstrates what the
Commission has frequently pointed out: that the
rules relating to the international responsibility of the
State are, by their very nature, complementary to
other rules of international law which give rise to the
legal obligations that States may be led to breach.

competence. In this case, the constitutive element of
the internationally wrongful act would still be the
breach of an obligation. The possible solution to the
problem of the abusive exercise of a right thus has
no effect on the definition of the objective element
of an internationally wrongful act. In fact, this is a
matter which concerns the framing of certain "primary" rules of international law, rather than rules
governing responsibility.
(6) Chapter III therefore begins with a provision
whose purpose is to specify when it may be considered that there is a "breach of an international obligation", and to state expressly the principle that the
essence of the breach consists in the difference between the actual conduct of the State and the conduct required by the obligation incumbent upon it, in
other words, the non-conformity of the "act of the
State" with its duty under international law. The basic concept having been defined in this way, the
other provisions of the chapter are devoted to specifying how this concept applies to the various possible situations and cases.

(4) It should also be noted that in international law
the idea of breach of an obligation can be regarded
as the equivalent of the idea of infringement of a
subjective right of another.375 Unlike the situation in
municipal law, and particularly administrative law,
the correlation between the breach of a legal obligation by the State committing the internationally
wrongful act and the infringement of an international
subjective right of another represented by that (7) In this context, an answer must first be found to
breach, admits of no exception in international law. the questions which arise concerning the formal
In international law, there is always a correlation be- aspects of the international obligation breached, and
tween the obligation of one subject and the subjec- it must be considered whether the source from which
tive right of another, whether it be the subjective an obligation derives—in other words its customary,
right of a particular subject, of a number of subjects conventional or other origin—does not affect the
or of all subjects. Of course, this does not mean that conclusion regarding the very existence of the interthe relationship of responsibility which results, in in- nationally wrongful act and its characterization. In
ternational law, from the breach by a State of an ex- the same context, it must also be considered whether
isting obligation incumbent upon it is always and ex- the fact that the international obligation breached
clusively equivalent to a relationship between the was in force at the time when the State acted is, or
State committing the offence and the State directly is not, an essential condition for concluding that an
injured. On the contrary, this relationship may ex- international obligation has been breached.
tend \n various forms to States other than the State
directly injured if the international obligation (8) The chapter :hen takes up a range of questions
breached is one of those linking the State, not to a relating to the way in which the subject-matter of the
particular State, but to a group of States or to all international obligation breached affects the existence
States members of the international community.
and, especially, the characterization of an internationally wrongful act. The first problem encountered is
(5) The Commission has also given its views, in its one of the most delicate and important in the whole
commentary to article 3 of the draft, on the question study, and one of the most decisive for the eventual
whether there should not be an exception to the determination of the type of responsibility that interprinciple that the characteristic of the objective ele- national law attaches to different kinds of internament of an internationally wrongful act is that it con- tionally wrongful acts, namely, the problem of decidsists in a breach by the State of an international ob- ing whether a basic distinction should be made beligation incumbent upon it.376 In the Commission's tween internationally wrongful acts according to the
view, such a general definition of the objective ele- degree of importance that fulfilment of the obligation
ment of an internationally wrongful act admits of no in question has for the international community, preexceptions. If one admits the existence in interna- cisely because of the content of the obligation, the
tional law of a rule limiting the exercise by a State subject-matter to which it relates, and, of course, acof its rights and capacities and prohibiting their cording to the gravity of the breach committed. It
abusive exercise, then such abusive exercise would will then have to be decided whether, in determining
also represent a breach of an international obligation the existence of an internationally wrongful act, a
of the State: the obligation not to exceed certain distinction should be made between international oblimits in exercising its own right and not to exercise ligations whose subject-matter is such that a breach
it with the some intention of harming others or ot occurs when a State simply engages in conduct difinterfering with other subjects in their own sphere of ferent from that expressly required of it, and international obligations whose breach only takes place
when the conduct of the State is accompanied by an
375
Ibid., p. 182, para. (9) of the commentary.
external
event which that State should have prevent376
Ibid., para. (10) of the commentary.

-Elgd. Consideration will also have to be given to the
difference between the breach of an international obligation of conduct, specifically requiring a particular
action or omission on the part of the State machinery, and the breach of an obligation of result, which
only requires the State to ensure the existence of a
particular situation, without specifying the means
and acts to be employed to secure it.
(9) Finally, the chapter will deal with the various
problems involved in determining the time and duration of the breach of an international obligation,
that is to say, what is known as the tempus commissi
delicti, taking into account the different consequences
which may follow, in various forms, from an immediate breach, a breach of a continuing nature, or a
breach constituted by a series of conducts relating to
separate situations or a succession of conducts relating to the same situations.
(10) The complications caused by the adoption of
theoretical and a priori positions which were encountered when determining the subjective element,
do not arise in the consideration of the various
aspects of the objective element. Nevertheless, the
difficulties to be overcome in the present chapter are
no less great. The problem which arises at every
stage in studying the objective element of an internationally wrongful act is essentially a problem of
"boundaries": that of establishing how far certain
aspects can be analysed without overstepping the
limits of the sphere of legal wrongfulness in international law and the resultant responsibility. For example, it must be asked whether the breach of an international obligation having its origin in a specific
source does or does not differ from a failure to comply with an obligation having a different origin; but
the consideration of this question must not in any
circumstances lead us to formulate a theory of the
sources of international obligations in the context of
the codification of the international responsibility of
States. Similarly, the subject-matter of certain different categories of international obligations must be
taken specifically into account in order to determine
against what subjects, or at what time, a breach of a
particular category of obligation allegedly took place;
for it is only on that basis that certain characterizations and essential distinctions in the sphere of internationally wrongful acts can be made. But all that
should not lead to a search for a specific definition
of the international obligations which in one sphere
or another are incumbent on States, and thereby to
a departure from the purpose of the present draft articles: codification of the general rules on the international responsibility of States. There would be no
chance of achieving a favourable result if, while ostensibly codifying international responsibility, the
Commission in fact engaged in codifying the "primary" rules of international law. The failure of past
attempts at codification in the sphere of responsibility
for damage caused to the person or property of foreigners is a good example of the absolute necessity
of not attempting to codify together, in the same
draft, rules relating to international responsibility and

"primary" rules of international law, the breach of
which entails State responsibility.
(11) Nor is it the purpose of the present chapter to
settle aspects of the problems considered which belong rather to the subject-matter of other parts and
chapters of the draft and which will be considered in
the context of those other parts and chapters. Thus,
for example, the existence of obligations of result,
which are very common in international law, especially obligations relating to the treatment which the
State should accord to individuals, constitutes the
most acceptable explanation of a well-known principle, namelv. the principle that initial recourse to
available local remedies is a prerequisite for establishing, at the international level, the responsibility of a
State accused of having acted towards individuals in
a manner contrary to its international obligations.
But it must be explicitly stressed, in order to avoid
misunderstandings on the subject, that the rule of
prior exhaustion of local remedies will only be taken
into consideration in the present chapter from the
point of view of its justification and its possible effect
on the determination of whether or not a breach of
certain obligations has been committed. The eventual
formulation of such a rule, the description of the
technique of its application, the analysis of its procedural aspects and the determination of the conditions of its application in accordance with general international law and certain treaties, will have to be
examined in another context—that of the part of the
draft relating to the implementation of international
responsibility of the State.
(12) In the same context, it must also be borne in
mind that the rules on the objective element of an internationally wrongful act stated in chapter HI must
be understood in the light of all the provisions which
are to appear in the draft articles. The finding that a
breach of an international obligation exists, which
might result simply from the application of the provisions of chapter III, and its characterization as internationally wrongful, which might follow for an
"act of the State", could be negated by the fact that
one of the various circumstances excluding wrongfulness {force majeure and fortuitous event, state of
emergency, self-defence, legitimate application of a
sanction, consent of the injured State, etc.) to which
chapter V of the draft will be devoted, applies in the
case in point. Similarly, the particular characterization
of a wrongful act and the determination of the regime of responsibility applicable could be altered by
the existence, in the case in point, of one of the attenuating or aggravating circumstances which will
also be dealt with in chapter V.
(13) Lastly, the Commission wishes to point out
that, in preparing the material which is the subjectmatter of this new chapter of the draft, it relies, as
in the previous chapters, on the inductive method
followed by the Special Rapporteur in his reports.
Thus State practice and international judicial decisions are analysed and, on the basis of that analysis,
the rules to be laid down are formulated. Neverthe-

less, account must be taken of the fact that, at least
in regard to certain points, the wealth of precedents
is not the same, for example, as it is for determining
criteria for the attribution of an act to the State.
Where necessary, therefore, this lack has to be made
good by giving careful consideration, as a source of
guidance for formulating certain rules, to the true requirements of the contemporary international community and to the more authoritative ideas and tendencies which are emerging. In other words, the progressive development of international law sometimes
has to take precedence over codification in the strict
sense.
Article 16

of a ^hr&fl_ch of .an
international obligation
There is a breach of an
international obligation by a State
when an act of that State is not in
conformity with what is required of it
by that obligation.

(1) As has been stated already,377 it is the breach of
an international obligation of a State by an act of that
State which constitutes, in the light of article 3 (b),
the objective element of an internationally wrongful
act. It is now necessary to specify what is meant by
a "breach" by a State of an international obligation
incumbent upon it, and on what grounds it may be
concluded that such a breach exists.
(2) In deciding to meet this need by including in
the draft the general wording employed in the text of
the present article, the Commission primarily had in
mind considerations oi a logical and systematic nature relating to the general structure of the draft, but
it also wished to emphasize, at the outset of the
chapter devoted to the study of the objective element
of an internationally wrongful act, the autonomy of
international law in this matter. It is for international
law, and more specifically the general rules governing
State responsibility for internationally wrongful acts,
to define what constitutes a breach of an international legal obligation; this is so despite the fact that
such a notion is not essentially different, in international law, from the notion which exists in other legal orders of a "breach" of the obligations they impose on their respective subjects.
(3) Thus in international law, as in systems of internal law, a breach by a subject of a legal obligation
consists in the fact that the subject engages in con, vol.
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duct which is not in conformity with what is required
of it by the obligation in question. It is unanimously
agreed that conduct of a State which is not in conformity with the conduct to be expected of it under
a particular international obligation constitutes a
breach of that obligation. The breach of the obligation in question lies in the fact that the conduct required of the State by the obligation and the conduct
in which it actually engages do not coincide. To sum
up, there is a breach of an obligation when it is established that the subject bound by the obligation
has acted otherwise than it should have acted in order to comply with that obligation.
(4) The Commission therefore considered that the
wording "is not in conformity with what is required
of it by that obligation" was the most appropriate to
indicate what constitutes the essence, in terms of the
present draft articles, of a breach of an international
obligation by a State. This wording was found preferable to other expressions such as "is in contradiction with" or "is contrary to", because it expresses
more accurately the idea that a breach may exist
even if the act of the State is only partially in contradiction with an international obligation incumbent
upon it. For a breach to exist, it is by no means
necessary for the act of the State to be in complete
and total conflict with wha: is required of it by the
international obligation in question; it is quite sufficient that one aspect or another of the conduct of the
State should not be in conformity with what is required of it by that obligation. In every case, it is a
comparison of the conduct in fact engaged in by the
State with the conduct legally prescribed by the international obligation which makes it possible to determine whether or not there is a breach of the obligation by the State. If the act of the State is in conformity with the conduct required of it by the international obligation, there is no breach of the obligation and the act in question is perfectly lawful. If, on
the other hand, it is found that the act of the State
is not in conformity with the conduct required of it
by that international obligation, a breach of the obligation exists and it must be concluded that the act
of the State is internationally wrongful.
(5) It is obvious that the "international obligations"
whose breach is envisaged in the present articles
must be legal obligations incumbent upon the State
under international law. Hence they are Segal obligations which States assume in accordance with norms
of international law, and not, for example, obligations
of a moral nature or obligations of international
courtesy. Nor are they legal obligations which may
possibly be incumbent upon a State under a legal order other than the international legal order.
(6) For example, the obligations embodied in "contracts" which States conclude with foreign persons
(and, sometimes, with another State) to govern economic matters are certainly legal obligations, but they
are not legal obligations which derive from the international legal order; this is so regardless of whether
such "contracts" are governed by the internal legal
order of the State (or one of the States) which con-

dudes them378 or by another legal order differing
from both the internal legal order and the international legal order. Accordingly, the breach by a State
of an obligation assumed under a "contract" of this
kind cannot, as such, constitute a breach of an international legal obligation capable of engaging what, in
the international legal order, is defined as the international responsibility of States.379 For that to be the
case, the whole or at least part of the "contract" in
question would, in fact, have to be an agreement
concluded between States acting as subjects of international law, and therefore governed by international
law. If this is true of certain clauses of the "contract" only, a breach of an obligation stipulated in
the contract cannot be considered as a breach of an
"international" obligation unless the obligation actually breached is among those incumbent upon the
State under one of those clauses.
(7) Consequently, the failure of a State to discharge
legal obligations governed by a legal order other than
the international legal order does not constitute a
breach of an "international obligation" within the
meaning given to that expression in the present article and in other provisions of the draft articles. Yet
it may per se give rise to a breach by the State of an
obligation incumbent upon it under international law.
In that case, however, it is the breach of that international legal obligation, and not the breach of the
obligations governed by the other legal order, which
constitutes the objective element of an internationally
wrongful act. For example, the breach by a State of
a private "contract" governed by a uniform law incorporated in the internal law of that State is and remains a breach of internal law, even if the uniform
law was established and prescribed by a treaty. But
if the breach of the "contract" results from the fact
that the State party to the convention establishing
the uniform law has not adapted its legal system to
378 According to certain writers, they are sometimes governed
by another legal system: a "transnational law" (P. Jessup, Transnational Law (New Haven, Yale University Press, 19S6); J.-F. Lalive, "Contracts between a State or.a State agency and a foreign
company", The International and Comparative Law Quarterly,
(London), vol. 13 (July 1964), pp. 1006 et seq.)\ an "international
law of contract" (P. Weil, "Problemes relatifs aux contrats passes
entre un Etat et un particulier", Recueil des cours de I'Academie
de droit international de La Haye, 1969-111 (Leiden, Sijthoff, 1970),
vol. 128, pp. 189 et seq.)\ or a "quasi-international" law (H. Pazarci, Responsabilite Internationale des Etats en matiere contractuelle
(Ankara, Political Science Faculty Publications, 1973 No. 350), pp.
49 et seq.).
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The weaknesses of the few divergent opinions on this subject have been pointed out by the great majority of writers who
have dealt with the matter. See, among many others, C. F. A m erasinghe, State Responsibility for Injuries to Aliens (Oxford, Clarendon Press, 1967), p. 118: "The contract not being located in the
international legal system, breach of such a contract would not per
se be a breach of international law. At most, the breach would
amount to a breach of transnational law." It should be noted,
however, that confusion may arise from the expressions used by
some writers to designate the responsibility incurred by a State in
the event of a breach of obligations established by a "contract"
not governed by international law. Thus expressions such as "the
international responsibility of States with respect to contracts"
and "the contractual responsibility of States" are somewhat ambiguous.

that law as it should have done, the non-performance
of the contract gives rise to a breach of a true international obligation which engages the State's responsibility under international law. Similarly, although
non-performance by a State of a private "contract"
concluded with a foreign person constitutes a wrong
only under the legal order which governs the "contract", that wrong may subsequently involve a denial
of justice and thus give rise to a breach of an obligation under international law which engages the international responsibility of the State.
(8) In drafting the provision contained in the present article, as well as those appearing in the following
articles, the Commission was mindful that, for there
to be a breach by a State of an international obligation incumbent upon it, the conduct constituting the
breach must be an "act of the State" under international law, in other words, it must be conduct consisting, as stated in article 3, subparagraph (a), of an
action or omission attributable to the State under international law. That is why article 16 specifies that
there is a breach of an international obligation by a
State "when an act of that State" is not in conformity with what is required of it by the obligation.
This phrase must be understood in the light of the
provisions of chapter II of the draft, which concerns
the subjective element of an internationally wrongful
act and defines the conditions under which specific
conduct is to be considered as an "act of the State"
according to the rules of international law governing
State responsibility.
(9) Lastly, the Commission wishes to stress that the
general definition given in the present article is simply a basic provision confined to stating what constitutes the essence of a breach of an international obligation. In order to be able to conclude that there is
a breach of an international obligation in a specific
case, it is clearly necessary *c take account of the
other provisions of chapter Hi, including in particular
those which specify other conditions relating to the
existence of a breach of an international obligation;
for example, the provisions of article 18, which lay
down that, for a breach to exist, it is necessary and
also sufficient for the obligation to be in force for the
State when it engaged in the conduct complained of.
Article 17
Irrelevance of the origin of the
international obligation breached
1.
An act of a State which
constitutes a breach of an
international obligation is an
internationally wrongful act regardless
of the origin, whether customary,
conventional or other, of that
obligation.
2.
The origin of the international
obligation breached by a State does not
affect the international responsibility
arising from the internationally
wrongful act of that State.

-Sopossible to identify two different kinds of wrongful
acts.
(1) The subject-matter of this article is the bearing (4) It is clear, as indicated earlier, that to answer the
which the origin of the obligation breached may have above questions it is neither necessary nor useful to
on the wrongfulness of an act of a State which is not begin by trying to establish all the sources, i.e. all the
in conformity with what is required of it by that ob- possible origins of an international obligation. The
ligation, and on the regime of responsibility appli- multiplicity and diversity of these origins is only imcable to that act should its wrongfulness be estab- plicit in the problems which the present article is inlished.
tended to solve. Speaking in general terms, it is not
(2) In international law, and indeed in internal law, in the context of a codification of the rules concernlegal obligations may have diverse origins. An inter- ing responsibility that the determination of all the
national obligation may, for example, be established possible origins of an international obligation should
by a customary rule of international law, by a treaty be undertaken, nor is it in this context that the conprovision or, according to prevailing opinion, by a tent of the "primary" obligations whose breach may
general principle of law applicable within the interna- engage the responsibility of the State should be detional legal order. In addition, States sometimes as- fined.
sume international obligations by a unilateral act. A
given international obligation may also have at least (5) On the other hand, it is appropriate to point out
its immediate origin in obligation-creating procedures that, in seeking adequate answers to the questions
stipulated in a treaty (a decision of an organ of an in- raised by the present article, only the relevant proviternational organization competent in the matter by sions of general international law can be taken into
reason of its constituent instrument, a judgment giv- account. Subject to the possible existence of perempen in certain circumstances by the International tory norms of general international law concerning
Court of Justice, an award made by an international international responsibility, some States may at any
arbitral tribunal, etc.). That having been said, it time, in a treaty concluded between them, provide
should be cLar that the examples of the different for a special regime of responsibility for the breach of
for which the treaty makes specific proviways in which international obligations can arise are obligations
381
sion.
Should
such a breach occur, the State comnot mentioned with any intention of including in article 17 a full statement of the various possible ori- mitting it would normally be subject to the special
gins of an international obligation. The sole purpose regime established by the treaty in question, rather
of the examples given here is to draw attention to than to the regime prescribed by general international
the problem which this difference in the origins of law. But this clearly has nothing to do with the quesinternational obligations may create as regards the tion answered by article 17, which is whether the orcharacterization of an act of the State as internation- igin of the obligation breached should or should not
ally wrongful and the determination of the regime of be taken into consideration for the purpose of determining the international responsibility incurred under
responsibility applicable to it.
general rules of international law, not under the pro(3) The fact that international obligations have dif- visions of a particular treaty. To be able to conclude
fering origins raises two questions. The first, and by that, in general international law, the breach of an
far the simplest, Je -vhether the breach by a State of obligation of conventional origin constitutes a wrongan international oDligation always constitutes an in- ful act different in kind from the breach of an obliternationally wrongful act, regardless of the origin of gation which is of customary or other origin, it would
the obligation. The second is whether the origin, cus- be necessary to prove that the legal consequences attomary, conventional or other, of the obligation taching to the internationally wrongful act in the first
breached, or the fact that, for example, the obligation case are always different legal consequences, even
derives from a general normative treaty or from a where the treaty imposing the obligation breached
treaty intended only to establish specific legal rela- makes no special provision for responsibility. Similartionships, has or has not any effect, not on the char- ly, in establishing whether a given system of internal
acterization as internationally wrongful of the act law distinguishes between "contractual" and "extrabreaching the obligation, but on the kind and forms contractual" wrongs, reference is made to the conseof international responsibility engaged by the act. quences which that system usually attaches to
This second question derives particular pertinence breaches of obligations created by contracts and to
from the fact that most systems of internal law dis- those created by legislation or some other general
tinguish between two different regimes of civil liabil- law-making enactment. The special provisions of a
ity, one of which applies to the breach of an obliga- particular contract are not taken into account for the
tion assumed by contract, the other to the breach of purposes of this conclusion.
an obligation having its origin in another source (custom, a statute or regulation, etc.);380 this makes it (6) Nevertheless, the fact that the present article,
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-31like other articles of the draft, is concerned exclusively with elucidating the pertinent rules of general international law, does not mean that the regime of responsibility provided for in particularly important
multilateral treaties, such as the Charter of the United Nations, is to be ignored. The regimes prescribed
by treaties of that kind sometimes reflect general international law on the subject or decisively influence
its development. Where that is the case, account
must be taken of them in the articles of the present
draft; not, however, as regimes established by a particular treaty, but as regimes ascribable to general international law.
(7) The answer to the first of the two questions
raised by the present article can hardly be in doubt
on the level of pure logic alone. If an international
obligation is incumbent upon a State and is a true legal obligation, its having this or that origin is a circumstance which cannot per se preclude the characterization as internationally wrongful of an act of that
State which is not in conformity with what is required of it by the obligation. For it to be actually
decided that an act of a State which conflicts with a
supposed international obligation of that State is net
wrongful, it would be necessary to conclude, rather,
that the obligation did not exist, or at least that it
was not a legal obligation. Accordingly, the real question raised when account is taken of the origin of the
international obligation breached, is the second question: that of the possibility of a difference in the regime of responsibility applicable depending on whether the obligation has one origin rather than another.
At all events, following our usual inductive method,
we must consider whether and in what manner the
two questions raised have been treated in international jurisprudence, in State practice and in the
works of learned writers.
(8) International jurisprudence has not often had occasion to consider explicitly the question whether the
formal origin of the international obligation breached
by an act of the State has a bearing on the characterization of that act as "internationally wrongful".
However, an examination of the enormous number
of international decisions which recognize the existence of an internationally wrongful act (and, consequently, of the international responsibility of the
State), is sufficient to show that the wrong attributed
to the State in these decisions is in some cases the
breach of an obligation established by a treaty, in
others the breach of an obligation of customary origin, and more rarely the breach of an obligation arising from some other source of international law. This
alone should be sufficient proof that, in the opinion
of the judges and arbitrators who have made these
decisions, a breach of an international* obligation is
always an internationally wrongful act, regardless of
the origin of the obligation in question. Furthermore,
there are even cases in which international adjudicators and arbitrators have stated explicitly the principle
that the breach of an international obligation is always an internationally wrongful act regardless of the
origin of the obligation in question.

(9) For instance, in reply to the question what
should be understood by acts contrary to "the law of
nations" in the Goldenberg case between Germany
and Romania, where a claim was based on the provisions of paragraph 4 of the annex to articles 297
and 298 of the Treaty of Versailles, R. Fazy, the sole
arbitrator, made the following statement in the award
rendered on 27 September 1928:
The expression "the law of nations" has a different meaning
according to whether it is restricted to written international law or
extended to cover all that falls within the wider notion of general
international law.
In the interpretation of the clause in question, there is no possible doubt. First, as the Anglo-German arbitrator has already
pointed out, the text of paragraph 4 contains nothing to suggest
that the Treaty intended that the right to reparation should be
confined to exceptional cases where the damage resulted from an
act contrary to an express rule of written international law. Secondly, the third preambular paragraph of the Treaty makes a clear
reference to the understandings of international law as a whole.
Lastly, and most important of all, the fact that the Treaty left the
settlement of so-called "neutrality'1 damages to a tribunal equivalent to the international arbitral tribunals usually set up to decide
such questions, makes it clear that it tacitly accepted that the sole
arbitrator should follow the practice of those tribunals in the application of the law of nations. That practice has always been
based not only on the written rules of international law but also
on international custom, the general principles recognized by civilized nations, and judicial decisions, the last-named as subsidiary
means for the determination of rules of law.
An act contrary to the law of nations, for the purpose of the
clause in question, ought therefore to be defined as follows: any
act which, in the pre-war relations between State and State, could,
if submitted to an international arbitral tribunal, have entailed an
obligation to make reparation, in accordance with the ordinary rules
of general international law.382

Mention may also be made in this connexion of the
award rendered on 22 October 1953 in the Armstrong
Cork Company case by me Italian-United States Conciliation Commission set up under article 83 of the
Peace Treaty of 10 February 1947. Having endorsed
a definition of internationally wrongful acts as all actions of a State which are in contradiction "with any
rule whatsoever of international law", the Commission subsequently asserted that the responsibility of
the State entailed the obligation to repair the
damages suffered to the extent that they were the result "of the inobservance of the international obligation".383 The Conciliation Commission thus made it
clear that it regarded the breach of any obligation arising from any rule whatsoever of international law as an
internationally wrongful act. The principle in question
is also sometimes explicitly stated when an international judicial or arbitral body acknowledges the right
of a State to bring a case before it if the State can
allege a breach of an obligation created by a rule of

382
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vol. II (United Nations publication, Sales No. 1949.V.I),
pp. 908-909 (translation by the United Nations Secretariat).
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Ibid., vol. XIV (United Nations publication, Sales No.
65.V.4), p. 163.

-92international law, and when the body in question
states at the same time that the rule concerned may
equally well be a conventional rule or a rule of some
other origin. A recent example of an express reference to this principle in such a context is to be found
in the judgment delivered by the International Court
of Justice on S February 1970 in the case concerning
the Barcelona Traction, Light and Power Company,

Limited, in which we read that "... the Belgian Government would be entitled to bring a claim if it could
show that one of its rights had been infringed and
that the acts complained of involved the breach of an
international obligation arising out of a treaty or a
general rule of law".384
(10) Silence may also be evidence of the same conviction on the part of international judicial and arbitral bodies. This is the case, for example, when an international judge or arbitrator gives a general definition of ttie conditions for the existence of an internationally wrongful act and State responsibility, and
in so doing mentions the breach of an international
legal obligation or, less correctly, the breach of a rule
of international law, without expressing any restriction as to the origin
of the obligation, or source of
the rule, involved.385 For instance, the Mexico-United States General Claims Commission set up under
the Convention of 8 September 1923, in its award of
July 1931 concerning the Dickson Car Wheel Company case, indicated what it considered to be the conditions for attributing international responsibility to a
State, by requiring that "... an unlawful international
act be imputed to it, that is, that there exist a violation of a duty imposed by an international juridical
standard".386
(11) It is therefore clear that international jurisprudence does not consider the origin of the international obligation breached to have any bearing on the
characterization of the act of the State constituting
the breach as internationally wrongful. That having
been said, it now remains to be seen—and this is the
more important question—whether, according to international jurisprudence, the origin of the international obligation breached by the act likewise has no
tearing on the determination of the international responsibility arising from the act and does not require
a distinction to be made, on the basis of that origin,
384
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In a number of awards concerning Claims by Italian subjects
residing in Peru rendered on 30 September 1901, the arbitrator Gil
de Uribarri, appointed by the Italian-Peruvian Commission of 25
November 1899, said that "... it is a universally recognized principle of international law that a State is responsible for breaches of
public international law committed by its agents..." (United Natk>nst_Reportsj!f International Arbitral Awards, vol. XV (United
"Nations publication, "Sales Wo. 66.V.3), p. 399 (Chiessa claim),
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(Miglia claim)) [translation by United Nations Secretariat].
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Ibid., vol. I V (United Nations publications, Sales No.
1951.V.I), p . 678. In another award of July 1931, relating to the
case of the International Fisheries Company, the same Commission
affirmed that it held States responsible for any conduct which violated "some principle of international law" (ibid., p. 701).
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between different categories of internationally wrongful acts. This too is a question which does not seem
to have been brought directly to the attention of an
international tribunal. But a comprehensive review of
international decisions leads to the conclusion that,
once again, the origin of the various obligations has
played no part in the matter. No such distinction can
be noted in any determination of the consequences
of an internationally wrongful act. The customary,
conventional or other origin of the obligation
breached is not invoked to justify the choice of one
form of reparation in preference to another for instance, or to determine what subject of law is authorized to invoke responsibility.
(12) State practice does not give other answers to
the questions with which the present article is concerned. It will suffice to mention the opinions expressed by Governments during the preparatory work
for the Conference for the Codification of International Law, held at The Hague in 1930 and, subsequently, in the discussions in the Third Committee
of that Conference. The request for information addressed to Governments by the Preparatory Committee of the Conference contained no proposals specifically designed to sound out the views of the countries invited to the Conference as to whether the
breach of a treaty obligation should have consequences different from those following from the
breach of a customary or other obligation. However,
this question was implicit in the wording of Points II,
III and IV of the request for information.
(13) In Point II, Governments were asked whether
they agreed with the contents of a proposal which
first stated that membership of "the community governed by international law" implied an obligation for
the States concerned to conform to certain "standards of organization" and "rules of conduct" of the
community, and then drew the conclusion "that a
State which 387
fails to comply therewith... incurs responsibility", all the replies were in the affirmative. They include a number which distinguished, according to source between three different categories
of rules of international law that imposed obligations
on States concerning the treatment of foreigners
(treaty provisions, special rules of customary law and
general norms of customary law); at the same time
they stated that the infringement of any obligation
deriving from these m three sources directly entailed
State responsibility. Affirmative replies were also
given by governments to the question whether the
State became responsible by 389
virtue of having enacted
legislation (Point III, No. I), or
having taken judicial decisions (Point IV, No. 2)m incompatible with
367
League of Nations, Conference for the Codification of International Law, Bases of Discussion for the Conference drawn up by
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its "treaty obligations" or its "other international obligations", or by virtue of having failed to take action
to implement those obligations. None of the replies
proposed that a distinction should be made, as regards the existence of State responsibility, between
the breach of a treaty obligation and the breach of an
obligation having some other origin, whatever it
might be.391
(14) Taking into account the replies received, the
Preparatory Committee drafted bases of discussion
which mentioned international obligations of the
State "resulting from treaty or otherwise"392 and
"treaty obligations" or "other international obligations of the State".393 When the Third Committee of
the Conference studied these bases of discussion,
there was general agreement that a breach of any international obligation engaged the international responsibility of the State. The only divergencies were
as to what the origins of international obligations
were.394 It was finally agreed to mention three: treaties, custom and the general principles of law. Approval was thus given to the text of article 1, which established that any breach of an international obligation entailed an international responsibility of the
State, and of article 2, which specified that:
The expression "international obligations" in the present Convention means (obligations resulting from treaty, custom or the
general principles of law) which are designed to assure to foreigners in respect of their persons and property a treatment in conformity with the rules accepted by the community of nations. 395

We may leave aside the question—which does not
concern us—whether this article determined, fully
and exhaustively, the possible origins of international
obligations relating to the subject-matter covered by
the draft convention.396 What seems beyond doubt,
however, is that the Committee intended to give
equal status, as regards the responsibility engaged by
a breach, to ail existing international legal obligations
39!
Ibid., pp. 25 et seq., 41 et seq., and Supplement to vol. 111...
{op. cit.), pp. 2, 6 et seq.
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acts of the executive power (League of Nations, Bases of Discussion... {op. cit.), pp. 30 and 55 respectively). Text reproduced in
Yearbook... 1956, vol. II, p. 223, document A / C N . 4 / 9 6 , annex 2.
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relating to the treatment of foreigners, without making any distinction between the formal origins of
such obligations.
(15) The conclusions which follow from the work of
the 1930 Hague Conference as regards the question
whether the origin of the obligation breached could
have a bearing on the international responsibility attached to an internationally wrongful act are also
negative. In the Preparatory Committee's request for
information a single form of responsibility, the obligation to make reparation for the injury caused, was
envisaged for all breaches of international obligations
concerning the treatment of foreigners. None of the
Governments which replied expressed a different
view.397 Moreover, in Point XIV of the request for
information, which deals with reparation itself, various forms of reparation were provided for, but the
choice between them in no way depended on the origin of the obligation breached.398 Nor did origin play
any part in the distinction made in Basis of Discussion No. 29 between the various kinds of consequence following from the breach of international obligations causing injury to foreigners.399 During the
debate on this Basis of Discussion in the Sub-Committee and then in the Third Committee, no one
suggested that different kinds of responsibility should
apply according to whether the origin of the obligation breached was conventional, customary or
other.400 Article 3, adopted by 32 votes to none, read
as follows:
The international responsibility of a State imports the duty to
make reparation for the damage sustained in so far as it results
from failure to comply with its international obligation.401

Read in conjunction with article 2,402 this text shows
that, in the view of the Conference participants, the
breach of an international obligation concerning the
matters proposed for codification always had the
same effects with respect to international responsibility, regardless of whether that obligation originated in
a treaty, a custom or a general principle of law.
(16) It would also seem useful to mention in this
connexion that, when the reports of the ILC have
been discussed in the Sixth Committee of the General Assembly, it has never been suggested that
breaches of obligations having as their origin a treaty,
custom or other source of law should be subject to
different regimes of responsibility. Although mem-
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bers of the Sixth Committee have sometimes recommended that the ILC should devote particular attention to the consequences of the breach of obligations
deriving from certain principles of the Charter of the
United Nations or certain resolutions of the General
Assembly,403 these suggestions seem to have been
prompted by the particularly important content of the
obligations concerned rather than by their origin.
(17) The codification drafts relating to State responsibility drawn up by private bodies and those prepared under the auspices of international organizations are both based on the same criteria as are to be
found in State practice and international jurisprudence. Most of these drafts attach international responsibility to the breach of an international obligation regardless of the origin of the obligation.404 In a
few rare cases, the proposition that a breach of an international obligation engages the responsibility of
the State is followed by an indication of what are
deemed to be the origins of international obligations.
But although these indications suggest that the authors of the drafts consider that the only international obligations concerning the matters they deal
with are those whose origins are enumerated, there
can be no doubt that they also believe that the
breach of an international obligation, regardless of
whether it has one or another of these origins, always
constitutes an internationally wrongful act and always entails international responsibility.405 It is of
particular interest to note that some drafts expressly
provide that international obligations whose breach
engages the responsibility of the State are those " resulting from any of the sources of international

law".406 In addition, none of the drafts referred to
provides for the application of different regimes of responsibility according to whether the obligation
breached has one origin rather than another.
(18) The works of writers devote but little space to
the question of the possible bearing of the origin of
the international obligation breached. Many writers
merely affirm that there is an internationally wrongful act and, hence, international responsibility, when
there has been a breach of an international obligation. This silence on the part of writers is tantamount to implicit recognition of the fact that the origin of the obligation, its formal source, has no bearing on the characterization of an act of the State as
internationally wrongful, or on the consequences
which international law attaches to such an act as regards responsibility.407 It is of interest to note, moreover, that there are also writers who expressly draw
attention to the point that international law makes
no distinction between internationally wrongful acts
according to the origin of the obligation breached,
some of whom formulate this conclusion in very
clear terms.408 Finally, it should be added that those
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International Law (New York, New York University Press, 1928),
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authors who have expressly questioned, in the light
of the logic of the principles involved, whether it is
advisable to extend to international law the distinction, characteristic of internal legal orders, between
contractual and extra-contractual responsibility, have
generally answered in the negative.409
(19) A study of State practice, international jurisprudence and doctrine leads to two conclusions: (a) that
the origin of the international obligation breached by
an act of the State has no bearing on the characterization of that act as internationally wrongful; and (b)
that the origin of the international obligation
breached has no bearing either, as such, on the regime of the international responsibility generated by
the internationally wrongful act. It might certainly be
asked, and the Commission has done so, whether
there are any valid reasons for changing this state of
affairs de jure condendo. The Commission, however,
considers that this is not the case. There would be no
justification for a differentiation, according to the origin of the obligation breached, of the international
responsibility attaching to internationally wrongful
acts—a differentiation which might be based, for example, on the distinction between international obligations originating in a treaty and international obligations originating in custom, or on the distinction
between international obligations established by a
treaty-contract and international obligations established by a normative treaty. The idea of making a
distinction in international law between contractual
and extra-contractual responsibility could only be the
result of a mistaken assumption that the situation
existing in international law is the same as the situation in internal law, which is in fact quite different.

ing common rules of conduct devolves not only on
international custom, but also on international treaties, in particular multilateral treaties, for in the international community there is no authoritative instrument, like legislation, for establishing rules of objective law.410 Nor should it be forgotten that many
rules of international customary law have now been
codified by multilateral treaties so that the same obligation is sometimes covered by a customary rule
and by a rule codified conventionally. In such a situation, it would not be logical to attach different legai consequences, in trie matter ot international responsibility, to two identical wrongful acts, simply
because in one instance the State which breached the
obligation was a party to the codification convention
in question, and in the other, it was only subject to
a customary rule.411 As regards the distinction between normative treaties and treaty-contracts, it
should be noted that it is not easy to make that distinction in practice. There is nothing to prevent
States from using one and the same treaty to perform
both normative and contractual functions, and there
is thus too large a grey area between treaties that are
clearly law-making treaties and those which unquestionably fall within the category of treaty-contracts
for it to be possible to establish, on such a basis, distinctions relating to the.consequences of internationally wrongful acts as regards international responsibility. In practice, any differentiation of the legal consequences of internationally wrongful acts according
to whether the obligation breached is embodied in a
normative treaty or in a treaty-contract, would merely introduce dangerous uncertainties in regard to international responsibility, which should be avoided at
all costs. 412 .

(20) Any attempt to equate internal law with international custom, or contracts in internal law with international treaties, is a false parallel. Only some of
the vast mass of international treaties show characteristics resembling those of contracts in private law.
In the international legal order, the task of establish-

(21) The existence of what are called "constitutional" or "fundamental" principles of the international
legal order might perhaps be regarded as a more solid
foundation for establishing a distinction between international responsibility incurred in consequence of
the breach of an obligation deriving from one of
those principles, and responsibility resulting from a
breach of other international obligations. There is no
Springer, 1964), p. 373; A. Schiile, "Delikt. volkerrechtliches",
denying that the obligations imposed on States by
Wb'rterbuch des Volkerrechts, (Berlin, de Gruyter, 1960), vol. I,
some of these principles sometimes affect the vital
pp. 329 and 320; I. von Munch, Das volkerrechtliche Delikt in der
modernen Entwicklung der Vdlkerrechtsgemeinschaft (Frankfurt am- interests of the international community, so that
Main, Keppler, 1963), p. 136. L. Reitzer, La reparation comme contheir breach merits, in some cases, a stricter regime
sequence de I'acte illicite en droit international (Paris, Sirey, 1938).
of responsibility than that applied to other internap. 213. also considers that the origin of the obligation breached
tionally wrongful acts. But the pre-eminence of these
does not entail differences iti the forms of responsibility, but he
stresses that, where a "treaty" is breached by one of the contractobligations over others is determined by their coning parties, the other party is entitled to denounce the treaty, even
tent, not by the process by which they were created.
without first having tried to obtain reparation.
Once
again, it is only by erroneously equating the
409

See, for example: M. Scerni. "Responsabilita degli Stati",
Nuovo Digesto haliano (Turin), vol. XI, (1939) pp. 472-473; P.
Reuter, "La responsabilite Internationale", Droit international public (cours) (Paris, Les Nouvelles Institutes, 1955-1956), p. 55;
A. P Sereni. Diritto Internazionale. (Milan, Guiffre, 1962), vol. Ill,
p. 1515; L. Delbez, Les principes generaux du droit international public, 3rd ed. (Paris, Librairie generate de droit et de jurisprudence,
1964), pp. 352-353; G. I. Tunkin, Droit international public: problemes theoriques (Paris, Pedone, 1965), pp. 192-193; I. Brownlie,
Principles of Public International Law (Oxford, Clarendon Press,
1966), pp. 355-356; E. Vitta, "Responsabilita degli Stati", Novissimo Digesto haliano (Turin), vol. XV (1968), pp.736-737; R. Monaco, Manuals di diritto internazionale pubblico, 2nd ed. (Turin,
Unione tipografico-editrice torinese, 1971), pp. 549-550.
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There are still writers today who regard international custom
as a tacit treaty. For those who hold this view it is impossible to
conceive of the application of different regimes of responsibility to
breaches of obligations having origins which, to their way of
thinking, are of the same nature.
411
See, for example, Tunkin, op. cit., pp. 192-193.
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In this connexion, it has been said that although the theory
which distinguishes between law-making treaties and treaty-contracts embodies a certain amount of truth " i t is impossible to derive from it anv difference with respect to the regime of international responsibility" (P. Reuter, op. cit., p. 55).

situation under international law with that under
internal law that some lawyers have been able to see
in the "constitutional" or "fundamental" principles
of the international legal order an independent and
higher "source" of international obligations. In reality there is, in the international legal order, no special
source of law for creating "constitutional" or "fundamental" principles. The principles which come to
mind when using these terms are themselves customary rules, rules embodied in treaties,. or even
rules emanating from bodies or procedures which
have themselves been established by treaties. Consequently, the view that international responsibility
generated by a breach of certain obligations established by those principles is more grave, cannot be
justified on the basis of their "origin", but rather by
taking account of the undeniable fact that the international community has a greater interest in ensuring
that its members act in accordance with the specific
requirements of the obligations in question. It is
therefore left to another article of the draft—article 19—to make the necessary distinction between
internationally wrongful acts consisting in a breach of
obligations of fundamental importance to the international community and internationally wrongful acts
consisting in a breach of other international legal obligations.
(22) Similar considerations led the Commission to
conclude that a reference to the Charter of the United Nations was not necessary in article 17 either.
Since the Charter is a treaty, the obligations it contains are, from the point of view of their origin, treaty obligations. The very special importance of the
Charter in connexion with the preparation of chapter III of the draft does not derive from any kind of
higher formal source of law considered to be the origin of the obligations aiated there, but from the fact
that some, especially, of these obligations are essential to the life of the international community. Once
again, therefore, it is within the framework of article 19 of the draft that account must be taken of the
particularly important obligations embodied in the
Charter, and of any other international obligation
having the same vital importance for the international community as a whole.
(23) The Commission also considered whether article 17 should not contain an express reservation concerning the provision in Article 103 of the Charter;
but it decided against such a reservation. Without
prejudging in any way the interpretation of Article 103 of the Charter, or its effects on relations between Member States and relations between Members of the United Nations and non-member States,
it seems to the Commission that the consequences of
applying the principle stated in that Article do not relate to international responsibility arising from a
breach of international obligations, but rather to the
validity of certain treaty obligations in the event of
a conflict between them and the obligations contracted by Members of the United Nations by virtue of
the Charter. As a result of the provision in Article 103, an obligation under an agreement in force

between two States Members of the United Nations,
which is in conflict with an obligation under the
Charter, becomes ineffective to the extent of the conflict: consequently, it cannot be the subject of a
breach entailing international responsibility. And if
an obligation in conflict with those laid down by the
Charter binds a Member State to a non-member
State, the problem created will be that which normally arises in the event of conflict between obligations
contracted by one State with several other States:
that is to say, unless the rule in the Charter establishing a certain obligation has meanwhile become a
peremptory rule of general international law binding,
as such, on all States. Thus there is no special problem of responsibility to be solved. The reasons justifying the reservation in Article 103 of the Charter
in article 30 of the Vienna Convention413 do not,
therefore, appear to impose a similar solution in the
present draft article.
(24) Having regard to the foregoing considerations,
paragraph 1 of article 17 provides that an act of a
State which constitutes a breach of an international
obligation is an internationally wrongful act regardless of the origin, whether customary, conventional
or other, of that obligation. The principle of the irrelevance of the origin of the international obligation
in question for the purposes of characterizing as internationally wrongful an act of the State which is
not in conformity with what is required of it by that
obligation, is thus clearly affirmed. It may be maintained that this principle is already implicit in the
wording of article 3, sub-paragraph (b\ of the draft,
but the Commission takes the view that it snouid be
stated expressly in article 17. It is preferable for the
injured State to be able to base its legitimate reaction
on a clear and explicit text, so as to be protected
against any interpretations or pretexts which the
State committing the offence may invoke in order to
evade its international responsibility.
(25) In adopting the formula "regardless of the origin, whether customary, conventional or other" of
the international obligation, the Commission reall)
means to refer to all possible "sources" of international obligations, that is to say, to all processes for
creating legal obligations recognized by international
law. Some members of the Commission considered
that the word "source" was more suitable than the
word "origin" and invoked, in support of their position, the fact that the preamble to the Charter of
the United Nations uses the formula "treaties and
other sources of international law". Other members
pointed out, however, that the Preamble to the Charter refers to the sources of rules of Saw, not to the
obligations imposed by those rules on States, as does
the present article. Furthermore, they noted that the
word "origin" rendered the desired meaning, without any risk of creating the doubts to which a term
such as "source"—sometimes used to denote not
only a "formal source", but also a "material source"
of law—might give rise. The Commission as a whole
413
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finally adopted the word "origin", but qualified it by
adding, by way of example, the adjectives, "customary, conventional or other", so as to leave no ambiguity.
(26) Paragraph 2 of the article states the rule that
the origin of the international obligation breached by
a State does not affect the international responsibility
arising from the internationally wrongful act of that
State. The fact that the international obligation
breached was established, for example, by a customary rule, by a treaty provision or by a general principle of law applicable in the international legal order,
or by any other process recognized by international
law, does not, as such, justify different legal consequences being suffered by the State which committed
the breach.
(27) By the expression " . . . does not affect the international responsibility..." the Commission intends,
precisely, to refer to the consequences which ensue
for the author of the internationally wrongful act of
breaching the international obligation, both as to the
forms of responsibility applicable (reparation, satisfaction, sanctions, etc.) and as to determining the subject of international law entitled to assert its claim
(State directly injured, other States, all the States
making up the international community, etc.). As the
origin of the international obligation breached "does
not affect" all this, there is no raison d'etre in general international law for a distinction between different types of internationally wrongful act according to
the origin of the obligation. The expression "the international responsibility" seemed preferable to
others which were also considered, as being the most
comprehensive and at the same time the best calculated to avoid misunderstandings and confusion with
other notions.
18

Requirement that the international
obligation be in force for the State
1.
An act of the State which is not
in conformity with what i s required of
i t by an international obligation
constitutes a breach of that obligation
only if the act was performed at the
time when the obligation was in force
for that State.
2.
However, an act of the State
which, at the time when i t was
performed, was not in conformity with
what was required of i t by an
international obligation in force for
that State, ceases to be considered an
internationally wrongful act if,
subsequently, such an act has become
compulsory by virtue of a peremptory
norm of general international law.
3.
If an act of the State which is
not in conformity with what is required
of i t by an international obligation
has a continuing character, there is a
breach of that obligation only in
respect of the period during which the
act continues while the obligation is
in force for that State.

4.
If an act of the Stace which is
not in conformity with what is required
of it by an international obligation is
composed of a series of actions or
omissions in respect of separate cases,
there is a breach of that obligation if
such an act may be considered to be
constituted by the actions or omissions
occurring within the period during
which the obligation is in force for
that State.
5.
If an act of the State which is
not in conformity with what is required
of it by an international obligation is
a complex act constituted by actions or
omissions by the same or different
organs of the State in respect of the
same case, there is a breach of that
obligation if the complex act not in
conformity with it begins with an
action or omission occurring within the
period during which the obligation is
in force for that State, even if that
act is completed after that period.
Commentary*/

(1) Article 16 of the draft articles states the general
principle that there is a breach of an international obligation by a State when an act of that State is not
in conformity with what is required of it by that obligation. The present article amplifies that provision
by specifying at what time the international obligation must have been in force for the act of the State
to be considered a "breach" of that obligation and
consequently to be characterized as "internationally
wrongful".
(2) This provision is needed because the rules of international law, and consequently the obligations
they impose on States, are not immutable; they are
bom and they die. And since an act of the State
takes place at a given time or u -ing a given period,
there are three possible cases: (a) the act in question
is not in conformity with what was required of the
State by an obligation which came into existence but
which also ceased to exist for that State before it
committed the said act; (b) the act is not in conformity with what is required of the State by an obligation which came into existence for that State before it committed the act, but which was still incumbent upon it at the time when it committed the
act;414 (c) the act is not in conformity with what is
required of the State by an obligation which was not
laid on that State until after it had committed the
said act.
(3) Taking these three possibilities into account,
paragraph 1 of the present article states the basic rule
on the subject. This rule embodies the following gen*/
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As is pointed out later on in this commentary, case (b) may
become complicated if the act of the State, not being instantaneous but spread over a period, begins, but does not end during the
period for which the obligation is in force for the State, or vice
versa.

eral principle: for an act of the State which is not in
conformity with what is required by an international
obligation to be characterized as a "breach" of that
obligation by that State, it is necessary—and at the
same time sufficient—that the obligation should have
been incumbent on the State at the time when the
act took place.
(4) Paragraph 2 provides for an exception to the basic rule stated in paragraph 1. This exception concerns a very special case in which it must be accepted
that a specific act which, at the time it was performed, was not in conformity with an international
obligation then incumbent on the State performing
the act, subsequently ceases to be considered an internationally wrongful act on the part of that State
and consequently ceases to entail its international responsibility. This case arises when the obligation
which was in force at the time when the act was performed, and in the light of which the act was found
to be wrongful, has since been replaced by a peremptory obligation to the opposite effect, which not only
allows the State to act in the manner previously prohibited, but goes so far as to require it to adopt the
conduct prohibited by the earlier obligation.
(5) In paragraphs 3, 4 and 5 the Commission has
specified how the general basic rule stated in paragraph 1 of the article, applies to cases in which the
act of the State not in conformity with an international obligation happens to be an act which extends
over a period of time and coincides only partly with
the period during which the obligation is in force for
that State: that is to say, either the act began before
the obligation came into force for the State and continued thereafter, or, conversely, the act began when
the obligation was in force for the State and continued after it had ce*«ed to exist for the State. Accordingly, three different cases are treated separately in
the three paragraphs mentioned: that of a single
State act of a continuing character extending over a
period of time (continuing act); that of an act consisting of a systematic repetition of actions or omissions
relating to separate cases (composite act); and that of
an act consisting of a plurality of different actions or
omissions by State organs relating to a single case
(complex act).
(6) The text of the article having been thus paraphrased as an aid to the reader, it is now necessary
to explain and justify the solution applied by the
Commission to the questions considered in the various paragraphs.
(7) To establish the basic rule stated in paragraph 1,
the Commission, as usual, turned first to the practice
of States and international jurisprudence. First of all
it noted that certain opinions are to be found which,
though not directly concerned with determining the
existence of a breach of an international obligation,
might nevertheless be applied for that purpose also.
The most famous statement of this kind appears in
the award rendered on 4 April 1928 by the arbitrator,
Max Huber, in the Island ofPalmas case between the
Netherlands and the United States of America. The
arbitrator noted that

Both Parties are also agreed that a juridical fact must be appreciated in the light of the law contemporary with it, and not of the
law in force at the time when a dispute in regard to it arises or
falls to be settled. 415

The Commission also noted that there were opinions
concerned more specifically with determining the existence of a breach of an international obligation. It
found, for example, that the arbitration agreements
relating to certain disputes specify that the arbitrator
shall apply the rules of international law in force at
the time when the acts alleged to be wrongful took
place;416 and it seems beyond doubt that these stipulations are made by way of explicit confirmation of
a generally recognized principle, not as a departure
from that principle.
(8) The opinions mentioned above state a criterion
which is applicable in general to the determination of
the existence or non-existence of a breach in the
three cases set out.417 However, the validity of this
criterion can be verified more concretely in each of
those cases. In the first case, namely, that in which
the international obligation requiring certain conduct
of the State was incumbent on it only for a period
preceding the time when it adopted conduct not in
conformity with that required, it is clear that only a
negative solution is possible. If, at the time when the
act of the State takes place, the obligation is no longer in force for that State, there can be no question of
attributing to it "a breach of an international obligation" within the meaning of article 3(b). Moreover,
whenever the problem has arisen in this form in a
specific case, it has been settled, either by diplomacy
or judicially, in accordance with this rule. The Commission sees no valid reason to depart from that solution.
415
United Nations, Reports of International Arbitral Awards,
vol. II (op. cit.), p. 845. The arbitrator had to decide whether the
fact that Spain had discovered the island of Palmas in the sixteenth century was or was not sufficient to establish Spain's
sovereignty over the island. He took the view that the rules governing the acquisition of territories which were res nullius had
changed since the time when the island was discovered. What he
had to decide first, therefore, was whether the question should be
settled on the basis of the rules in force at the time of the discovery, or on the basis of the rules in force at the time when the
dispute arose or at the time it was settled by the arbitral award.
416
For example, in the declarations exchanged between the
Government of the United States and the Russian Government on
26 August (8 September) 1900, for the submission to arbitration
of certain disputes involving the international responsibility of the
Russian Empire for the seizure of American ships, the stipulation
relating to the applicable principles of the law of nations is accompanied by the following proviso:
"It is understood that this stipulation shall have no retroactive
effect and that the Arbitrator will apply to the cases in dispute the
principles of the law of nations and the international treaties
which were in force and binding on the Parties involved in the
dispute at the time when the seizure of the above ships took
place" (United Nations, Reports of international Arbitral Awards,
vol. IX, United Nations publication, Sales No.: 59.V.5) p. 58
(translation by the United Nations Secretariat).
See also article 4 of the arbitration agreement of 24 May 1884
between the United States of America and Haiti in the Pelleiier
case (J. B. Moore, History and Digest of International Arbitrations to
which the United States has been a Party (Washington (D.C.), U.S
Government Printing Office, 1898), vol. II, p. 1750.
417
See para. (2) above.

-99(9) In the second case, the State performs an act not
in conformity with what is required of it by the international obligation at a time when the obligation
is still in force for it: that is to say, after the obligation has been laid on it and before it has ceased to
exist for it. A positive solution to this problem might
seem just as obvious as the negative solution to the
previous one. This conclusion is irrefutable where, in
addition, the obligation is still in force for the State
at the time of settlement of the dispute; no international practice or jurisprudence need be cited in support of it. But the conclusion may not appear so obvious where the obligation ceases to exist for the
State between the time the act was committed and
the time when the dispute falls to be settled. If we
refer, for a comparison, to most systems of internal
law, we find that the principle generally applied in
cases of civil liability is that reparation can be
claimed for damage caused by an act committed in
breach of an obligation which was incumbent on the
person committing it at the time of the act, regardless of whether that obligation has ceased by the
time judgment is given. In criminal law, on the other
hand, the principle is that no criminal liability attaches to a person who commits an act in breach of
an obligation which was incumbent on him at the
time when he committed the act, but which has
ceased to exist at the time when judgment is given.
This follows the general principle that, where there is
a succession of criminal laws, it is always the law
most favourable to the accused that is applied. In the
Commission's view, however, there is no reason to
extend to international law the internal criminal law
principle of applying the law most favourable to the
accused. Such a principle may be justified in a relationship in which the individual is opposed to society
as represented by the ^tate, but it seems out of place
in a relationship in which one State is opposed to another State. To apply, on principle, the law most favourable to the State which has committed an internationally wrongful act would mean applying, on
principle, the law most unfavourable to the State
which is injured by the act.
(10) Moreover, the attitude adopted by arbitrators
and State representatives in specific cases bears out
this conclusion. First, we may cite the conclusions
reached by J. Bates, umpire of the United StatesGreat Britain Mixed Commission set up under the
Convention of 8 February 1853, concerning the conduct of British authorities who had seized American
vessels engaged in the slave trade and had freed the
slaves, who belonged to American nationals. The incidents referred to the Commission had taken place
at different times, and the umpire therefore set out
to establish whether or not, at the time each incident
took place, slavery was "contrary to the law of nations". On that basis he found, as regards the earliest
incidents, dating back to a time when in his view the
slave trade was lawful, that the conduct of the British authorities was a breach of the international obligation to respect and protect the property of foreign
nationals and therefore engaged the international re-

sponsibility of Great Britain.418 The later incidents,
on the other hand, he found to have occurred when
the slave trade had been "prohibited by all civilized
nations" and when, consequently, the obligation of
Great Britain to respect and protect such property
had ceased to exist; he therefore held that no responsibility could attach to Great Britain.419 Thus the umpire made it a condition for establishing that there
had been a breach of an international obligation, that
the act of the State must have been contrary to an
obligation in force at the time when the act took
place. Where he found that the obligation had still
existed at that time, the fact that it had later ceased
to exist and was no longer in force at the time of the
award was, in his opinion, irrelevant. The same attitude is found in the awards of T.M.C. Asser, who
was appointed arbitrator between the United States of
America and Russia under the arbitration agreement
of 26 August (8 September) 1900. The arbitrator had
to decide whether or not the seizure and confiscation
by the Russian authorities, outside Russia's territorial
waters, of United States vessels engaging in sealhunting should be considered as "unlawful acts". On
this subject the arbitrator, in his award in the James
Hamilton Lewis case, rendered on 29 November 1902,
observed:
Considering that this question should be settled according to
the general principles of the law of nations and the spirit of the
international agreements in force and binding upon the two High
Parties at the time of the seizure of the vessel;
That at that time there was no Convention between the two
Parties providing for a derogation, in the special case of seal-hunting, from the general principles of the law of nations relating to
the breadth of the territorial sea;
Considering that any agreements concluded between the Parties
after the date of the seizure and confiscation of the James Hamilton Lewis cannot affect the consequence resulting from the principles of law generally recognized at the time of these acts;...

And since the arbitrator held that, according to the
principles in force at the time of the acts complained
of, Russia had no right to seize the American vessel,
he concluded that the seizure and confiscation of the
vessel should be considered unlawful acts for which
Russia must pay damages.420 More recently, we find
418
This is what happened in the case of the Enterprize (A. de
Lapradelle and N. Politis, Recueif des arbitrages internationaux (Paris, Les Editions internationales, 1957), vol. I, PD. 703 et seq.).
See also the Hermosa and Creole cases {ibid., pp. 704 and 703J.
The English texts of these awards are published in J. B. Moore,
op. cit.,pp. 4373 et seq.
419
He made this award in the case of the Lawrence (A. de Lapradelle and N. Politis, op. cit., p. 741). For the English text see
J. B. Moore, op. cit., pp. 2824 et seq. See also the Volusia case (A.
de Lapradelle and N. Politis, op. cit., p. 741).
420
United Nations, Reports of International Arbitral Awards,
vol. IX (United Nations publication, Sales N o : 59.V.5), pp. 69 et
seq. (English translation of quoted passage by the United Nations
Secretariat). The arbitrator developed the same arguments in his
award in the C. H. White case (ibid., pp. 74 et seq.). The importance of these decisions is somewhat diminished by the fact that
in these cases the arbitrator was bound by the arbitration agreement itself to apply the law in force at the time the acts were per-
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the same principle stated once again in the award
rendered on 5 October 1937 by arbitrator J. C. Hutcheson in the "Lisman" case421 and in the judgment of
2 December 1963 of the International Court of Justice in the Northern Cameroons case.422
(11) In the third case contemplated, the State commits an act at a time when that act is not contrary
to any international obligation incumbent upon it. It
is only in the light of a new obligation laid upon the
State subsequently that such an act could be characterized as wrongful. The point to be settled, therefore, is whether an act committed by the State at a
time when the obligation did not yet exist for it
could constitute a breach of that obligation. On this
point the Commission found that the principle that
an individual cannot be held criminally liable for an
act which was not prohibited at the time when he
committed it {nullum crimen sine lege praevia) is a
general rule of all legal systems. The same principle
is stated in article 11, paragraph 2, of the Universal
Declaration of Human Rights, of 10 December
1948;423 in article 7, paragraph 1, of the [European]
Convention for the Protection of Human Rights and
Fundamental Freedems, of 4 November 1950;424 and
in article 15, paragraph 1, of the International Covenant on Civil and Political Rights of 16 December
1966.425 In matters of civil liability the principle in
question is less often expressly stated, but there is no
doubt that here too it is the general rule. The reasons
for its existence are obvious: first, since the main
function of rules imposing obligations on subjects of
law is to guide their conduct in one direction and divert it from another, this function can only be discharged if the obligations exist before the subjects prepare to act; secondly, and more important, the principle in question provides a safeguard for these subjects of law, since it enables them to establish in advance what their conduct should be if they wish to
avoid a penal sanction or having to pay compensation

formed (see foot-note 416 above); consequently his awards are primarily t h e reflection of a conventional rule. Nevertheless, all the
indications are that, once again, by expressly embodying the
principle in t h e arbitration agreement, t h e parties simply wished
to confirm t h e application of the general principle in question, not
to establish an exception to a different principle hallowed by custom.
421
Before examining the facts of the complainant's claim, the
arbitrator ruled that these facts:
" a r e to be read, examined, and interpreted in t h e light of the
applicable principles of international law, as that law existed in
1915, when t h e acts complained of are alleged to have transpired, the wrongs complained of to have been inflicted, and the
claim, if ever, a r o s e . " (United Nations, Reports of International
Arbitral Awards, vol. Ill (United Nations publication, Sales N o :
1949.V.2) p. 1771).
422
T h e Court found that:
" . . . if during t h e life of t h e Trusteeship t h e Trustee was responsible for s o m e act in violation of t h e terms of t h e Trusteeship Agreement which resulted in damage to another Member
of t h e United Nations or to one of its nationals, a claim for reparation would not be liquidated by t h e termination of the
T r u s t " (l.C.J. Reports 1963. p. 35).
423
General Assembly resolution 217A (III).
424
United Nations, Treaty Series, vol. 213, p. 221.
425
Genera! Assembly resolution 2200 A (XXI), annex.

for damage caused to others. As this is a general
principle of law universally accepted and based on
reasons which are valid for every legal system, it
ought necessarily to apply in international law also.
(12) Moreover, an examination of international practice and jurisprudence shows that this principle has
hitherto been constantly applied, being either explicitly mentioned or implicitly followed. In affirming or
denying the existence of responsibility of a State, reference has always been made to an international obligation in force at the time when the act or omission
of the State took place. No significance has ever been
attached, for the purpose of reaching a conclusion on
the basis of general international law, to the fact that
an obligation has subsequently arisen and was thus
incumbent on the State at the time of settlement of
the dispute. The European Commission of Human
Rights is probably the body which has had occasion
to state this principle most often. The clearest statement on the subject is to be found in its decision on
application 1151/61. A Belgian national, relying on
article 5, paragraph 5, of the 1950 European Convention for the Protection of Human Rights and Fundamental Freedoms, claimed compensation from the
Government of the Federal Republic of Germany for
the damage caused him by the detention and death
of his father in a German concentration camp in
1945. The Commission rejected his claim, pointing
out that:
while it is true that article 5, paragraph 5, of the Convention, relied on by the applicant, provides that "Everyone who has been
the victim of arrest or detention in contravention of the provisions of this Article shall have an enforceable right to compensation", the Commission has nevertheless found, on a number of
occasions, that only a deprivation of liberty subsequent to the entry into force of the Convention for the respondent State can be
effected " in contravention of" the aforesaid article 5 ...; and that
the arrest and detention of t u s applicant's father, however blameworthy they may have been from the standpoint of morality and
fairness, took place at a time when the Convention did not yet
exist and to which the Contracting States have not made it retroactively applicable.426

(13) Lastly, the writers on international law who
have dealt, however briefly, with the question
covered by this article all recognize that the lawfulness or wrongfulness of an act must be established
on the basis of obligations in force at the time when
the act was performed.427 The draft codifications of
426
Council of Europe, European Commission of H u m a n
Rights, Recueil des decisions de la Commission europeenne des
droits de I'homme (Strasbourg) No. 7, (March 1962), p. 119 (translation by the United Nations Secretariat).
427
See in particular t h e monograph by P. Tavernier, Recherche
sur /'application dans le temps des acts et des regies en droit international public (Probletnes de droit intertemporel ou de droit transitoirej (Paris, Librairie generale d e droit et de jurisprudence,
1970), pp. 119 et seq., 135 et seq.. a n d 292 et seq.; t h e reports of
M. Sorensen t o t h e Institute of International Law on " L e probleme dit du droit intertemporel dans Pordre international", Annuaire de I'lnstitut de droit international, 1973 (Basle) vol. 5 5 , pp. I
et seq. and in particular pp. 38, 56 et seq.; the articles of J. T.
Woodhou§@ ( " T h e principle of rctroactivity in international l a w " ,
The Grotius Society, Tramactions for the Year 1955 (London),

the international responsibility of States do not touch
upon this question. It is, however, considered in the
resolution on "the intertemporal problem in public
international law" adopted by the Institute of International Law in 1975. The solution adopted there is
essentially the same as that set out in paragraph 1 of
article 18.428

the dispute caused by that act comes after the change
in the law has taken place, the authority responsible
for the settlement will be loath to continue treating
the earlier action or omission as internationally
wrongful in spite of everything, and to attach international responsibility to it.
(16) In this connexion we may refer back to the
429
In a
(14) On the basis of the considerations briefly stated cases of freeing of slaves already mentioned.
first
series
of
cases,
the
umpire
condemned
as
wrongabove, the Commission therefore came to the conclusion that the fundamental principle in the matter can ful the freeing of slaves found aboard a United States
only be that there is no breach of an international ob- vessel by t h e British authorities: h e did this in the
ligation unless the obligation in question was in force light of t h e rules in force at the time when the act
for the State at the time when it performed the act took place, and acknowledged that, if the same act
not in conformity with what was required of it by had been committed at the time when the award was
that obligation. Having formulated the rule, the rendered, the decision would have been different.
Commission nevertheless wondered whether the But the change in the attitude of international law
principle it embodied ought not to be subject to cer- towards slavery did not stop at t h e stage noted by
tain exceptions. It noted that neither the practice of umpire Bates. T h e slave trade has now become a
States, nor international jurisprudence, nor the liter- practice banned by a humanitarian rule of internaature provide examples of such exceptions, save in tional law which is considered peremptory by t h e incertain cases prescribed by treaty law, which will be ternational community as a whole. States are required
examined later. But is this fact sufficient to warrant not only to abstain from such a practice and to prothe outright conclusion that there is no reason to hibit it for their subjects, but also to combat it by
provide for any exceptions to the fundamental prin- every meano at their disposal. T h e authorities of a
ciple stated? Before answering this question, the State who lay hands on a ship carrying slaves today
Commission considered it necessary to examine cer- and free them, certainly no longer breach an internatain hypothetical cases which do not happen to have tional obligation as they did at the time of the first
arisen in the past and are likely to arise only very cases adjudicated by umpire Bates. But neither d o
rarely in the future, but which nevertheless cannot they perform a merely lawful act, as they would have
done at the time when Bates made his award. They
be ruled out.
do much more than exercise a right; they perform a
(15) The cases in question are those in which the duty. If, therefore, by one of those chances which are
changes that have occurred in the law are due essen- not unknown in history, it should fall to an arbitral
tially to moral influence. Where an act of the State tribunal of today to judge the former actions of the
appeared, at the time of its commission, to be wrong- British authorities condemned by Bates, it seems inful from the formal legal point of view, but turns out conceivable that the tribunal would still regard those
to have been dictated by moral and humanitarian actions as internationally wrongful acts entailing reconsiderations which have since resulted in a veri
sponsibility. In principle, therefore, t h e Commission
table reversal of the relevant rule of law, it is difficult concluded that a State cannot be held responsible for
not to see retrospectively in that act the action or an act which, although contrary to what was required
omission of a forerunner. And if the settlement of of it by an obligation incumbent o n it at the time
when it committed the act, has teen made not only
vol. 41, (1956), pp. 69 et seq.), H. W. Baade CIntertemporales
lawful, but obligatory by a rule of jus cogens existing
Volkerrecht". Jahrbuch fur Internationales Recht (Hamburg),
at the time of settlement of the dispute.
vol. 7, Nos. 2-3 (January 1958), pp. 229 et seq., in particular
p. 245 et seq.) D. Bindschedler-Rohert ("De la retroactivite en
(17) Although certainly rare, concrete cases in
droit international public", Recueil a"etudes de droit international which the exceptional principle considered here
public en hommage a Paul Guggenheim (Geneva, Faculte de droit,
would apply, can by no means be ruled out. While
Institut universitaire de hautes etudes intemationales, 1968,
it is difficult to imagine an arbitrator being appointed
pp. 184 et seq.) and M. Sorensen ("Le probleme intertemporel
dans Papplication de la Convention europeenne des droits de
today to settle a dispute arising out of conduct adoptPhomme", Melanges qfferts a Polys Modinos (Paris, Pedone, 1968), ed at a time when action to put down t h e slave trade
pp. 304 et seq.); the manuals of international law of P. Guggencame under the prohibition of interference with t h e
heim (Geneva, Georg, 1967), pp. 215 et seq., Ch. Rousseau, Droit
international public (Paris, Sirey, 1970) vol. I, pp. 198 et seq. and property of foreigners, other situations less remote in
time can be envisaged. For instance, it is not inconR. Monaco, op. cit., pp. 173 et seq.).
428
The resolution provides that:
ceivable that an international tribunal might now be
" 1 . Unless otherwise indicated, the temporal sphere of apcalled upon to settle a dispute concerning the interplication of any norm of public international law shall be deternational responsibility of a State which, being bound
mined in accordance with the general principle of law by whi:h
by a treaty to deliver arms to another State, had reany fact, action or situation must be assessed in the light of
fused to fulfil its obligation, knowing that the arms
rules of law that are contemporaneous with it.
"2. in application of this principle:
were to be used for the perpetration of aggression or
genocide or for maintaining by force a policy of
00 any rule which relates to the licit or illicit nature of a legal act, or to the conditions of its validity, shall apply to acts
performed while the rule is in force;" (Rivista di diritto internazionale (Milan), vol. LIX, fasc. I, (1976), p. 217).
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apartheid and had done so before the rules of jus cogens outlawing genocide and aggression had teen
established, thus making the refusal not only lawful,
but obligatory. Similarly, if it were accepted that, as
some maintain, a peremptory rule is in process of formation, which requires States to give assistance to a
people struggling to free itself from foreign domination, it would be impossible to continue to treat as
internationally wrongful assistance rendered under
those conditions at a time when the right to self-determination was not yet recognized and such assistance constituted internationally wrongful interference in the domestic affairs of the country against
which the struggle was directed.
(18) In thus accepting the existence of the exception
in question, the Commission has sought to avoid any
undue extension of that exception which might
weaken the general rule. The scope of the exception
should be kept within strict limits. If it is to apply,
and prevent the application of the general rule laid
down in paragraph 1 of this article, it is necessary—as we have seen—that the act of the State prohibited by a rule of international law in force at the
time of its commission, should since have become
not only lawful but obligatory, and that this should
have come about, not in consequence of any ordinary
customary or conventional rule, but under a peremptory norm of general international law. It must also
be emphasized that, if this dual condition is met, the
act of the State is not retroactively considered as lawful ab initio, but only as lawful from the time when
the new rule of jus cogens came into force.430 Hence,
if the dispute concerning the consequences of the act
of the State in question has been settled before the
new rule of jus cogens supervenes, and if the State
has been held responsible for that act, the settlement
remains final and is in no way affected by the exceptional rule laid down in paragraph 2. For example,
there can be no claim for restitution of the sum paid
as reparation in execution of the settlement. It is
only if the dispute concerning such an act has still to
be settled after the rule of jus cogens supervenes that
it will no longer be possible to plead wrongfulness of
the act committed earlier, and to impute international
responsibility to the State which committed it.
(19) On the other hand the Commission did not
consider it advisable to allow any exceptions to the
basic principle in the other two cases considered.431
In reality, in the case in which the obligation ceased
to exist before the State committed the act, no exception is even theoretically conceivable. On the other
hand, in the case in which the obligation came into
force for the State after it committed the act, an exception is not theoretically inconceivable. Even in in430
Some m e m b e r s of t h e Commission wondered whether, in
the cases considered in this paragraph, it would not be better t o
speak of exclusion of responsibility or lack of jurisdiction, rather
than non-existence of t h e breach and t h e wrongful act. But it was
pointed out that w h a t might seem shocking in t h e cases considered would be n o t so m u c h that a particular act should have
to be redressed, b u t that an act which had become obligatory
should continue t o be regarded as wrongful.
431
See para. (2) above.

ternal law, and even, in particular, in regard to the
criminal liability of the individual, this principle is
sometimes subject to exceptions. Nevertheless, the
Commission sees no valid reason to apply to international law certain "precedents" furnished by internal
criminal law, where acts which were previously permitted, and which took place before the adoption of
the new law, have been retroactively held to be punishable, The situation in international law is too radically different.432 The principle of the nonretrqactivity of international legal obligations and, in particular,
of the impossibility of considering ex post facto as
wrongful acts which were not wrongful at the time
when they were committed, should not, it seems, be
weakened, even if the new rule prohibiting such acts
in the future is a rule of jus cogens. For it would not
then, as in the case of the exception provided for in
paragraph 2 of this article, be a matter of providing
retroactively that an act regarded as wrongful at the
time of its commission does not entail responsibility;
it would mean attributing wrongfulness retroactively
to an act which at the time of its commission was
not wrongful, and this would strain the basic principle much further. An effect of such magnitude
would not seem to be acceptable to the legal conscience of members of the international community.
(20) What holds good for the position in general international law does not, of course, preclude the possibility that a treaty may apply different criteria.
There is nothing to prevent a particular treaty from
providing expressly that certain acts, although contrary to international obligations in force at the time
of their commission, shall henceforth cease to be regarded as wrongful acts entailing responsibility or,
conversely, from providing that certain acts committed by one of the parties at a time when there was
no obligation to refrain from them shall be regarded
as wrongful and as entailing responsibility.433 The ar-
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i-urthermore, in internal criminal law there are sometimes
special punitive provisions which, in particular circumstances, i n troduce severer penalties for certain crimes, or even m a k e new
crimes where none existed before, all with retroactive effect. Even
in internal law, however, it is inconceivable that t h e criminal law
should exclude in principle, for t h e future, t h e application of i h e
general rule of non-retroactivity to certain classes of obligation, as
would have to be done in international law if this course were
adopted.
433
Of course great caution must be exercised before affirming
that, under a given treaty, certain acts m u s t b e regarded as wrongful even though they were committed at a time w h e n there was
no obligation to refrain from them. A treaty sometimes provides
that the obligations it imposes on the parties shall themselves be
retroactive obligations. This is expressly permitted by article 28 of
the Vienna Convention. But the fact that the clauses of a treaty
provide that the treaty provisions shall have retroactive effect does
not necessarily mean that they are intended to characterize @s
wrongful, and as entailing responsibility, an act of the State which
is not in conformity with what is required of it by the treaty, and
which was committed before the treaty entered into force. The
Convention of 17 October 1951 between Italy and Switzerland
concerning social insurance has been cited as an example in this
connexion. This Convention provides that it shall enter into force
on the date of its ratification (which took place on 21 December
1953), but with retroactive effect from 1 January 1951. Obviously
this provision in no way implies lhat i Slate which is bound by

-

103-

guments for accepting the principle stated in paragraph 1 of this article lose much of their force if the
parties concerned agree to derogate from that principle.434 The Commission considered, however, that
there was no need to provide expressly in this article
for the possibility of making exceptions, by special
agreement, to the rule stated in paragraph 1. In principle, derogations from all the rules in the present
draft articles may be made by special agreement, subject to the existence of any rules of jus cogens. After
completing its draft, the Commission will decide
whether it should be stated in a special article that
derogations may be made from the provisions of the
future convention—and possibly which provisions—by special agreement.
(21) Having thus established the content of the basic rule and of what, in its opinion, should be the
only exception allowed, the Commission turned, as
already indicated,435 to determining the specific criteria for application of the rule in the case of acts of the
State which extend over a period of time and coincide
only partly with the period during which the obligation

is in force for the State. In regard to the simplest
case, that of an act of the State which can be characterized as a continuing act—that is to say, one
which is a single act but extends over a period of
time and is of a lasting nature (the maintenance in
force of a law which the State is internationally required to repeal or, conversely, failure to pass a law
which it is internationally required to enact; unjustified occupation of the territory of another State; unlawful blockade of foreign coasts or ports, etc.)—the
Commission took the view that the solution to any
problem is bound to be self-evident. There will be a
breach of the obligation with which the act is in conflict in so far as, at least for a certain period, the act
of the State and the obligation incumbent on it are
contemporaneous, and the breach will, of course, occur during that period only. The European Commission of Human Rights recently applied this criterion:
it declared that applications claiming a "continuing
violation" of the European Convention for the Protection of Human Rights and Fundamental Freedoms are admissible if the act constituting the violation, although it began before the entry into force
of the Convention, continued thereafter, and in so

the treaty to provide certain insurance benefits and which did not
provide those benefits before the entry into force of the treaty, is
therefore to be considered as having committed an internationally
wrongful act. The provision in question merely imposes on the
State concerned the obligation to provide, after the entry into
force of the treaty, the requisite benefits for the two previous
years also.
434
The only problem that might arise in this connexion is that
there might be a rule of jus cogens to the effect that a State could
not be held responsible for acts which were not wrongful at the
time it committed them. If there were such a rule, any treaty provision derogating from it would be void. But it is doubtful whether the principle of the non-retroactivity of international obligations
can be regarded as a principle of jus cogens. In any event, that is
a question which should not be settled in the context of the present draft articles.
435

See para. (5) above.

far as the applications relate to the latter period.436
It is appropriate to point out that, from the standpoint which concerns us here, a "continuing" act of
the State must not be confused with "an instantaneous act producing continuing effects", for example,
an act of confiscation. In this case, the act of the
State as such ends as soon as the confiscation has
taken place, even if its consequences are lasting. In
the latter event, the existence of a breach of an international obligation will be established solely on the
basis of an obligation which was in force for the State
at the time when the instantaneous act occurred, and
the conclusion reached cannot be altered by the fact
that the effects of the act continue after an obligation
to refrain from such an act has entered into force.437
(22) The situation is more complicated in the case
of a composite act of the State, that is, an act made
up of a series of separate actions or omissions which
relate to separate situations but which, taken together, meet the conditions for a breach of a given international obligation. The distinctive characteristic of
such an act of the State is thus the systematic repetition of actions having the same purpose, content
and effect, but relating to specific cases which are independent of one another. For example, if the purpose of the international obligation is to prohibit the
State from engaging in a "discriminatory practice"
with regard to the admission of nationals of a given
country to a particular profession, the rejection of an
application by a national of that country for permission to practise that profession does not in itself con436
The de Becker case provides the clearest expression of the
Commission's judicial practice. The applicant complained that, as
a result of a conviction in 1947, he had ipso jure been deprived
for life of certain rights, including the right to practise the profession of journalist and writer. He argued that this deprivation
constituted a violation of the right to freedom of expression recognized by article 10 of the Convention. T h e respondent Government objected that the act had occurred before the entry into
force of the Convention. However the Commission stated that it
was called upon to examine whether the applicant's claim concerned facts which, "although prior in origin to t h e date on which
the Convention came into force in respect of t h e respondent G o v ernment, might constitute a continuing violation* of the Convention extending after that date". The Commission therefore disregarded the period prior to the date on which the Convention had
come into force for the respondent; so far as t h e period following
that date was concerned, however, it found that the applicant was
placed " i n a continuing situation" in respect of which he claimed
to have been the victim of a "violation of t h e right to freedom
of expression guaranteed by Article 10 of the Convention". Accordingly, it ruled that the application was admissible in so far as
it concerned " t h i s continuing situation" {Yearbook of the European Convention on Human Rights, 1958-1959 (The Hague),
vol. II (1960), p. 232 et seq.).
437
Once again, it is the judicial practice of the European C o m mission of Human Rights which has brought out the distinction
between a "continuing violation" and an " a c t producing lasting
effects". In various cases in which the applicants complained of
such acts (confiscation of property, theft of works of art, etc.), t h e
Commission rejected the applications, observing that the acts dated back to a period prior to t h e entry into force of the Convention
for the respondent Contracting Party and could ipso facto be classified as instantaneous acts; their consequences, although lasting,
were nevertheless no more than simple effects. (See Yearbook of
the European Convention... (op. cit.), vol. I, p. 159, pp. 246 et seq.;
ibid., vol. II, pp. 412 et seq.\ and Council of Europe, op. cit.,
p. 121).

stitute an act which is not in conformity with what
is required of the State by the obligation in question.
But if the applications of nationals of that country
have been rejected by the authorities of the State in
a whole series of cases, that conduct, taken as a
whole, clearly constitutes a "discriminatory practice"
and therefore conflicts with
what is required of the
State by the obligation.438 In the case here considered, the problem of intertemporal law may arise,
since some of the actions or omissions which in the
aggregate would probably constitute an act conflicting
with what is required by the international obligation
invoked, may have occurred before the obligation
was laid on the State. It is also possible that some of
these actions or omissions may have occurred after
the obligation ceased to be incumbent on the State.
In both cases, the solution is manifestly the same:
the only actions or omissions to be taken into consideration are those which occurred while the obligation was incumbent on the State. If these actions or
omissions, taken together, although less than the
whole are nevertheless sufficient by themselves to
constitute an act prohibited by the obligation, it must
be concluded that the obligation has been breached;
if not, the opposite conclusion must be reached. To
revert to the example of an obligation which prohibits the State from engaging in a discriminatory practice with regard to the admission of foreign nationals
to certain professions, it seems evident that if, during
the period for which the obligation was in force, foreigners have been denied admission to those professions in only one or two cases, there can be no question of a "discriminatory practice" and, consequently, no breach of the obligation. This holds good even
if a great many such cases occurred before the entry
into force of the obligation for the State or, conversely, after its extinction with respect to that State.
(23) Lastly, the conditions for application of the
general rule where the act of the State is a complex
act coinciding only partly with the period during
which the obligation was in force, may perhaps call
for some more detailed explanations. A complex internationally wrongful act can be said to exist where
the act is the aggregate of a series of actions or omissions on the part of a single organ or, more frequently, of various organs, relating to a single matter and
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In this context it may be of interest to note that, in the
practice of the United Nations Economic and Social Council, consistent violation of human rights and fundamental freedoms has
come to be established as an offence in itself, distinct from the
offence constituted by an isolated violation of those rights and
freedoms. The Sub-Commission on Prevention of Discrimination
and Protection of Minorities has set up a special supervisory system designed solely to detect and follow up "situations" characterized by "a consistent pattern of gross violations" (see in particular Economic and Social Council resolutions 1235 (XLII) of 6
June 1967, 1503 (XLVIII) of 27 May 1970 and 1919 (LVIII) of 5
May 1975; Commission on Human Rights, decision 3 of 6 March
1974 and decision 7 (XXXI) of 24 February 1975 and resolution
I (XXIV) of the Sub-Commission on the Prevention of Discrimination and Protection of Minorities. Obviously, an isolated case of
State conduct that infringes the rights or freedoms in question is
not sufficient to justify imputing to the State a "situation" falling
within the above provisions; such a situation will not exist unless
a whole coyre®of con-

not, as in the case of a composite wrongful act, to a
series of separate and independent situations._ It is,
precisely, the aggregate of these actions or omissions
which constitutes the complex wrongful act. To understand this phenomenon clearly, it must be borne
in mind that international obligations often require,
not a specific action or omission, but the achievement of a certain result, leaving it to the State to decide how it should set about achieving that result
and, especially, allowing it to do so by extraordinary
means if the desired result cannot be achieved by
ordinary means. In this case, the fact that an organ
or even several organs, of the State engage in conduct different from that which would directly achieve
the result required by the international obligation, is
not sufficient to warrant a definite finding that the
State has breached that obligation. For such a breach
to be certain, it must be complete: even the last organs which could still have rectified the situation and
brought about the result required by the international
obligation must, in their turn, have failed to do so.
Each and every one of the successive actions or
omissions of organs of the State in the case in question will then form part of a single whole which, as
such, constitutes the complex act by which the international obligation is breached. For example, if an international obligation of conventional origin requires
the State to allow the nationals of a given foreign
country to practise a particular profession, and if the
administrative authority dealing with an application
to practise that profession rejects the applications, the
rejection is not in itself a definite breach of the international obligation in question. It will not be possible to conclude that such a breach exists so long as
the result required by the obligation can still be
achieved, either by review of its initial decision by
the same authority, or by rescission or alteration of
that decision by a higher authority. It is only if the
competent higher authorities successively approached
by the foreigner concerned have all confirmed the decision of the first organ, and only then, that refusal
to allow that foreigner to practise the profession
covered by the international obligation will become
an internationally wrongful act definitely committed.
Only then can the State to be rightfully accused of
not having achieved, by any one of the means at its
disposal, the result required by the international obligation, and then alone will the breach of that obligation, begun by the first organ which acted in the
matter, be completed by the last organ having the
power to remedy the consequences of the action taken by the first.
(24) Such being the notion of a complex act of the
State, it is natural to provide, once again, for the possibility that only some of the actions or omissions
constituting such an act took place while an obligation requiring a result different from that produced
by the complex act was in force for the State. For the
obligation in question may have been laid on the
State after the initial action or omission had taken
place. To revert to the example given above, it may
be supposed that the foreigner seeking to practise a
certain profession met with a refusal by a competent

administrative authority, but that this occurred before the international obligation concerning the practice of that profession was laid upon the State. In
that case, what was done before the obligation existed obviously cannot be regarded as even the beginning of a breach of the obligation in question. If,
subsequently, after that obligation has entered into
force for the State, the foreigner concerned appeals to
a higher authority, that authority will in no sense be
called upon to censure or rescind the decision taken
previously by the local authority, since that decision
was perfectly legitimate at the time. The fact that it
is not retrospectively rescinded after the obligation
comes into effect is not such as to constitute, in itself, an internationally wrongful act, or to complete
an act which has not even begun to exist. It is, however, possible that, on approaching the higher authority, the foreigner may renew his application for admission to the profession he wishes to practise. In
that case, if the higher authority is itself competent
to deal with the application, it must grant the desired
permission, so that its decision may conform to the
result required by the international obligation which
has now entered into force; otherwise it will have to
send the applicant back to the lower competent authority, which will then have to take a decision different from the one it took on the first application.
A fresh refusal by either of these authorities would
set in train the process of a new complex act, which
would then be carried out from the beginning within
the scope of the international obligation and would
therefore probably constitute an internationally
wrongful act in so far as it was confirmed and not
set aside by the decision of another State authority—for example, a judicial authority—which took up
the case later.
(25) Conversely, however, the international obligation may have been in force for the State when the
decision of the first State organ acting in the case
was taken, and have ceased to exist before the organs, or at least the last organs, competent to rectify
the initial decision have had an opportunity to act. In
that case it seems undeniable that the process of a
complex breach of the international obligation has
been started, and if no action is taken to stop it, either before or after the obligation ceases to exist for
the State, the mere cessation of the obligation cannot
eliminate the fact that the previous action of the
State has made it impossible to achieve the result required by the obligation when it was in force. In
other words, the extinction of the obligation-—for example, as a result of denunciation of a treaty in the
meantime—may have the effect of precluding any
future breach, but it cannot eliminate the breach
which has been started. If the other organs which act
in the matter later should wish to prevent the breach
from hardening, becoming definitive and thus producing its effects in terms of international responsibility, they will have to act in such a way as to make
the situation conform ab initio to the result required
by the obligation, and must not he deterred by the
fact that, in the meantime, the obligation has ceased
to be incumbent on the State. For example, if an international obligation of conventional origin requires
the State to refrain unconditionally from expropriat-

ing certain foreign property, and an expropriation
measure is nevertheless taken while the obligation is
in force, the higher State authorities to which the
dispossessed foreigner applies after the extinction of
the obligation will be required to rescind
the measure
taken and to make good the damage.439 If they fail
to do so, the breach of the international obligation
will be definitively completed.
(26) In order to take into account the different
aspects of the possible influence of the intertemporal
factor on a complex act of the State, the Commission
has accordingly formulated, in paragraph 5 of article
18, the rule that there is a breach of an international
obligation only if the complex act not in conformity
with it begins with an action or omission occurring
within the period during which the obligation is in
force for the State, and then even if that act is not
completed until after that period.
Article 19
International crimes and international
delicts
1.
An act of a State which
constitutes a breach of an
international obligation is an
internationally wrongful act,
regardless of the subject-matter of the
obligation breached.
2.
An internationally wrongful act
which results from the breach by a
State of an international obligation so
essential for the protection of
fundamental interests of the
international community that its breach
is recognized as a crime j that
community as a whole constitutes an
international crime.
3.
Subject to paragraph 2, and on
the basis of the rules of international
law in force, an international crime
may result, inter alia, from:
(a) a serious breach of an
international obligation of essential
importance for the maintenance of
international peace and security, such
as that prohibiting aggression;
(b) a serious breach of an
international obligation of essential
importance for safeguarding the right
of self-determination of peoples, such
as that prohibiting the establishment
or maintenance by force of colonial
domination;
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This does not mean, or course, that a new expropriation
measure—possibly accompanied by adequate compensation—cannot be taken later, when the conventional obligation to refrain
from expropriation has ceased to be incumbent on the State.

-10kdicated440—is unanimously confirmed by international jurisprudence, State practice and the opinions of
learned writers. In specific cases, the exact content of
an obligation imposed on a State by international law
is often discussed in order to determine whether, in
the particular instance concerned, there has been a
breach of the obligation; it has never been contended, however, that only breaches of international
obligations relating to a given field, or requiring the
State to behave in some particular way, entail international responsibility.
(4) There is not a single judgment of the Permanent
Court of International Justice or of the International
Court of Justice, or a single international arbitral
award, that recognizes either explicitly or implicitly
the existence of international obligations the breach
of which would not be a wrongful act and would not
entail international responsibility. Furthermore, the
international awards specifying in general terms the
conditions for the existence of an internationally
(1) Article 19 is concerned with the question of the wrongful act and the creation of international responpossible bearing of the subject-matter of the interna- sibility speak of the breach of an international oblitional obligation breached on the characterization as gation without placing any restriction on the subjectinternationally wrongful of the act of the State com- matter of the obligation breached,441 despite the fact
mitting sue: a breach, as well as on the regime of re- that, in the different cases in question, the judges
sponsibility applicable to that act if its wrongfulness and arbitrators were concerned with obligations havshould be established. The question presents certain ing the most widely different content. The same conanalogies with that examined in article 17, but in the clusions are reached when considering the positions
present article the criterion for the distinction is no taken by States. It is true that the work of codificalonger, as in article 17, a purely formal one, namely tion of State responsibility done under the auspices of
the origin or the source of the international obliga- the League of Nations, and the first work done by
tion breached, but a substantive one: the content or the United Nations, was confined to responsibility
subject-matter of the obligation in question, the mat- entailed by the breach of obligations relating to the
ter to which the conduct required of the State by the treatment of foreigners. But this was because interest
obligation relates.
at the time centred mainly on that particular subject,
(2) The purpose of the present article is therefore to and not because it was ever considered that only the
establish: (a) whether it should be recognized that, breach of obligations relating to that matter constitutregardless of the subject-matter of an international ed an internationally wrongful act which was a
obligation incun '^nt upon a State, a breach of that source of responsibility. The replies by States to the
by the
obligation always constitutes an internationally request for information addressed to them 442
wrongful act; and (b) whether it must be concluded Preparatory Committee of the 1930 Conference and
that, regardless of the subject-matter of an interna- the positions taken by the representatives of Governtional obligation incumbent upon a State and of how ments at the Conference itself443 show that, in their
essential the obligation is to the international com- opinion, a breach of an international obligation,
munity, a breach of that obligation always gives rise whatever its content, was an internationally wrongful
to one and the same category of internationally act and engaged the responsibility of the State. The
wrongful acts and, consequently, justifies the applica- same conviction is evident in the views expressed by
tion of a single regime of international responsibility, the representatives of States in the Sixth Committee
or whether, on the contrary, a distinction should be of the United Nations General Assembly during the
made on the above basis between different types of
**® S@s above, pu®. (7) of the m u m n t t a f y to article 17.
internationally wrongful acts and different regimes of
441
international responsibility.
See, for eaampk, the judgmgms of the FeniMneni Court of
International
Justice in the Chorzow
Factory case (26 July 1927
(3) No long exposition is needed to show what the te
s ion) (/>C/ /
i? v -" '
Sen" A - N °- 9, P- 21) and 13 September
answer must be to the first of these two questions. 1928 (Ments) (ibid.. No. 17, p. 29)); and the advisory opinion of
The breach by a State of an international obligation the International Court of Justice concerning Reparation for injuincumbent upon it is an internationally wrongful act ries suffered in the service of the United Nations (l.C.J. Reports
p. 184). In these decisions it is stated that "any breach of
regardless of the subject-matter of the international M1949,
international engagement" entails international responsibility
obligation breached. There can be no restriction in See also the advisory opinion of the International Court of Justice
that regard. This conclusion, which derives implicitly concerning the Interpretation of peace treaties with Bulgaria, Hunfrom the wording of article 3, sub-paragraph (b)—and gary and Romania (second phase) (l.C.J. Reports 1950, p. 228), and
the judgments and arbitral awards mentioned in paragraph (9) of
which cannot give rise to any doubt even, on a purely the
commentary to article 17.
logical basis, for reasons similar to those* already in2
(c)
a serious breach on a
widespread scale of an international
obligation of essential importance for
safeguarding the human being, such
as those prohibiting slavery, genocide
and apartheid;
(d)
a serious breach of an
international obligation of essential
importance for the safeguarding and
preservation of the human environment,
such as those prohibiting massive
pollution of the atmosphere or of the
seas.
4.
Any internationally wrongful act
which is not an international crime in
accordance with paragraph 2 constitutes
an international delict.
Commentary*/

*./_Yearbook . . . 1976. v o l . I I (Part
Tro), pp. 95-122.

** See, in particular, the replies to point II of the request for
information (League of Nations, Bases of Discussion... (op. cit)
pp. 20 et see.; and Supplement to vol. Ill (op. cit.), pp. 2 and 6).'
"i'Seei League of Nations, Acts of the Conference... (op. cit.)
pp. 26-59 and pp. 159-161.

discussions on the codification of international responsibility.444
(5) Among the writers who have dealt with the international responsibility of States, it is generally taken for granted that a breach by a State of an international obligation incumbent upon it is an internationally wrongful act regardless of the subject-matter
of the obligation breached. This is clearly implied in
their writings, either because the characterization as
internationally wrongful of the act of the State committing the breach of an international obligation is
not made subject to any restriction as regards the
subject-matter of the obligation,445 or because they
are careful to specify that a breach
of any international obligation may be involved.446 Many writers have,
it is true, paid special attention to the consequences
of breaches of international obligations in a given
sector, for example, the treatment of foreigners and,
more recently, the safeguarding of international peace
and security. But it would be absurd to conclude that
this proves that, in their opinion, only a breach of
obligations in these sectors is wrongful and entails
the responsibility of the State. Nor do the codification
drafts on State responsibility which cover the entire
subject of State responsibility for internationally
wrongful acts in general, or those which deal only
with international responsibility for the breach of obligations concerning the treatment of foreigners, place
any restrictions on the subject-matter of the international obligation breached.
(6) The
second of the two questions mentioned
above447 namely, whether there is any justification
for drawing a distinction between different types of
444

There is no reason to assume that there was any doubt
•bout the principle n. question because some representatives on
the Sixth Committee at u . i e s expressed dissatisfaction at the fact
that every breach of an international obligation should be regarded
as internationally wrongful. They considered that some of these
obligations were not ''just" and, consequently, that it was not always wrong to breach them. In reality, such opinions cast doubt
on the very existence of certain "primary" obligations, rather
than on the validity of the principle of the wrongfulness of a
breach of any obligation recognized as existing, regardless of its
subject-matter.
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See, for example, K. Strupp, loc. tit., pp. 6 and 60; D. Anzilotti, Corso di diritto Internationale. 4th ed. (Padua, CEDAM,
19SS), p. 386; J. Spiropoulos, Traite theorique et pratique de droit
international public (Paris, Librairie generate de droit et de jurisprudence, 1933), p. 274; Ch. Rousseau, Droit international public (Paris, Sirey, 1953), p. 361; B. Cheng, op. tit., p. 170; P. Reuter, loc.
tit., p. 52; A. SchQIe, loc.tit., p. 329; G. Balladore Pallieri, Diritto
Internationale pubblico, 8th ed. rev. (Milan, Giuffre, 1962), p. 245;
G. Morelli, op. tit., p.347 ; E. Jimenez de Arechaga, loc. tit.,
p. 534; P. M. Kuris, Mezhdunarodnye pravonarushenia i otvetstvennost gosudarstva (Vilnius, Mintis, 1973), pp. 110-111 and 1?4 et
seq.
446
See, for example, L. Oppenheim, op. tit., vol. I, pp. 337 and
343; C. C. Hyde, op. tit., vol. II, p. 882; G. Schwarzenberger, op.
tit., p. 563. Other writers, such as C. Eagleton, H. Accioly, P.
Guggenheim, J. H. W. Verzijl and G. T6n6kides, have emphasized
the link existing between any international obligation, the wrongful act and responsibility. According to Tenikides ("Responsabilite Internationale", Repertoire de droit international {Paris, Dalloz,
1969), vol. II, p. 783), " t o compile a list of cases of breaches giving rise to responsibility is tantamount to specifying the content
of all the rules of international law".
447
See para. (2) above.

internationally wrongul act on the basis oi me suoject-matter of the international obligation breached
and, more particularly, of the importance which the
international community attaches to obligations relating to certain matters, represents one of the most difficult aspects of the task of codifying the general
rules of international law relating to State responsibility. Formerly, the view was generally shared that
the rules of general international law relating to State
responsibility provided for a single regime of responsibility applying to all internationally wrongful acts of
the State, whatever the content of the obligations
breached by such acts. Today this view is far from
having wide support. In the period between the two
world wars, doubts were already expressed in different quarters concerning the validity of the " traditional" view. But it was only after the Second World
War that a real trend of opinion emerged in favour
of a different view, a trend which is now gaining in
strength. According to this view, general international law provides for two completely different regimes
of responsibility. One would apply in the case of a
breach by a State of one of the obligations whose fulfilment is of fundamental importance to the international community as a whole: for example, the obligations to refrain from any act of aggression, not to
commit genocide and not to practise apartheid. The
other regime, on the other hand, would apply in
cases where the State had merely failed to fulfil an
obligation of lesser and less general importance. On
this basis, there is a growing tendency to distinguish
between two different categories of internationally
wrongful acts of the State: a limited category comprising particularly serious wrongs, generally called
international "crimes", and a much broader category
covering the whole range of less serious wrongs.
(7) It need hardly be said that the reason for the
adoption of such a distinction in the text of draft articles likely to become an international convention on
State responsibility is, precisely, that the value to be
attached to the distinction in question is not purely
descriptive or didactic, but "normative". The fact of
establishing, in the context of the present chapter, a
possible distinction between "international crimes"
and other international wrongs is justified only because of our conviction that contemporary international law requires the application of different regimes of international responsibility to these different
categories of internationally wrongful acts, and that
this difference should in due course be reflected in
the rules to be formulated in subsequent chapters of
the draft. In other words, it should be known now
that the establishment of a distinction between internationally wrongful acts, based on the difference in
importance—for the international community as a
whole—of the subject-matter of the obligations
breached, and at the same time of the extent of the
breaches, will necessarily be reflected in the legal
consequences attached to the internationally wrongful acts falling into one or the other of the two categories, and in the determination of the subject or
subjects of international law authorized to implement
(mettre en ceuvre) those consequences. That being

-40?said, it is obvious that respect for the general structure of the draft requires that we should not go beyond the scope of the present article by encroaching
on matters which will form the specific subject of
part 2 of the draft, which will be concerned, precisely,
with the content, forms and degrees of international
responsibility. We must confine ourselves here to
mere references to these topics, in so far as they are
necessary for defining and understanding the subjectmatter of the present article.
(S) International judicial and arbitral bodies seem

never to have considered explicitly the question
whether or not the subject-matter of the international
obligations breached in particular cases, and the importance attached by the international community to
the fulfilment of those obligations, justified a distinction between different types of internationally wrongful act. Their decisions do not show that they have
deliberately examined questions regarding a possible
difference in regimes of responsibility to be made between the internationally wrongful acts of States on
the basis of these factors. It may be asked, however,
whether an opinion of the judges and arbitrators concerned is not, nevertheless, implicit in their decisions. As to forms of responsibility, it will be found
that, except perhaps in a few marginal cases, which
in any event can be interpreted in different ways,448
the responsibility applied by international tribunals
si ways derives from the same general concept, that
of "reparation". Nor has the choice between the different possible types of reparation teen based on the
subject-matter of the obligation breached, though this
does not justify any hasty conclusions. International
tribunals have always recognized that a State which
has committed an internationally wrongful act has an
obligation to make reparation, and they have always
recognized that obligation only, but this is no justification for deducing that in their view the State
could never be subject to any form 449
of responsibility
other than that of making reparation, or that a pos448
The decisions referred to here are a number of awards in
which international arbitral tribunals have required States to pay
what are known as "penal damages". The question raised by the
application of these '"penal damages" will be considered in more
detail in the chapter to be devoted specially to the forms of State
responsibility. For the purposes of this analysis, it is enough to
indicate that these so-called "penalties" have in any case never
been imposed on a State because of the particular subject-matter
of the obligation it failed to respect. On this basis, therefore, international jurisprudence cannot be viewed as endorsing the
theories of those who distinguish between two different categories
of internationally wrongful acts on the basis of the subject-matter
of the obligation breached.
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This is not invalidated by the fact that some decisions of
the Permanent Court of International Justice and of arbitral tribunals and conciliation commissions have explicitly affirmed that
the breach of any international obligation entails the obligation to
nuke reparation. The judges and arbitrators who made this affirmation were expressly requested to determine, in connexion with
a given case, whether or not there was an obligation to make reparation for the injury. Their reply, based on what the Permanent
Court defined as "a principle of international law" as well as a
"general conception of law", was that if an obligation had been
breached there was also an "obligation to make reparation in an
adequate form". But they had not teen asked to establish aiso
that the litter obligation wai, in any case, the wle consequence

sible difference in regimes of responsibility could not
be linked with the difTerence in the subject-matter of
the international obligations breached.
(9) It is easy, moreover, to explain why international
judicial and arbitral bodies have not had occasion to
determine whether a form of responsibility other
than the obligation to make reparation can be applied
to internationally wrongful acts. While it may be assumed that, in certain circumstances, international
law authorizes recourse to "sanctions" against a
State which breaches certain obligations, States which
intend to avail themselves of that authorization in a
given case have not usually applied to an international tribunal to ask whether or not the application of
such a form of international responsability was justified in the case in question. The jurisdiction of international tribunals always has its origin in consent,
and sovereign States have so far been reluctant to
submit to the judgment of a third party in a matter
of the above kind. Consequently, the treaties establishing international tribunals, the statutes of these
tribunals and the clauses or compromis setting out
the conditions for recourse to them often stipulate
that, where the tribunals are called upon to rule on
the breach of an international obligation by a State,
they are empowered solely to determine whether reparation is due and in what amount.430 However, there
is no justification for believing that, in adopting these
texts, the parties wished to rule out the possibility
that the breach of an international obligation might
have legal consequences in international law other
than the obligation to make reparation; they simply
wished to exclude the possibility that the tribunal in
question might have to pronounce on those other
of the breach. Confirmation oi tnese "Mrarks may be found in the
analysis of some well-known decisions, the two judgments of the
Permanent Court on the jurisdiction and the merits in the Chonow
Factory case, of 26 July 1927 (P.C.I.J., Series A, No. 9, p. 21) and
13 September 1928 (ibid.Mo. 17, p. 29) respectively; the award by
the arbitrator Max Huber concerning the British claims in Spanish
Morocco, of 1 May 1925 (United Nations, Reports of International
Arbitral Awards, vol. II (op. cit., p. 641); and the award made in
the Armstrong Cork Company case on 22 October 1953 by the Italian-United States Conciliation Commission established under article 83 of the Treaty of Peace of 10 February 1947 (ibid., vol. XIV
(op.cit.), p. 163).
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In the Memorial submitted to the International Court of
Justice by the United Kingdom on 1 October 1947 in the Corfu
Channel case, the action of Albania was defined as an "international delinquency" and, given the particular circumstances of the
case, an "offence against humanity" which most seriously aggravated the breach of international law and the "international delinquency" committed by that Slate (I.C.J. Pleadings. 1949, p. 40.
para. 72(a) and (b). The form of responsibility which the Uhiieu
Kingdom was seeking to have applied to Albania was solely the
obligation to "make reparation", an obligation which Albania had
vis-a-vis the Government of the United Kingdom "in respect of
the breach of its international obligations". However, a limitation
was imposed by article 36, paragraph 2(d), of the Statute of the
Court, which empowers the Court to determine only the nature
or extent of the reparation to be made for the breach of an international obligation. The United Kingdom had brought the case
before the International Court of Justice after the adoption of the
draft resolution which it had earlier submitted to the Security
Council—and which had described the laying of mines in peacetime without notification as an "offence against humanity"—had
k@sn Mocked by the veto of a permanent member of the Council
(ibid., p. 369).

- i OS possible consequences. Moreover, it has happened
that an international arbitral tribunal has expressed
an opinion nonetheless on the lawfulness of the application by the injured State of a sanction, which in
the cases in question took the form of acts of armed
reprisal. This was in the award on the Responsibility
of Germany arising out of damage caused in the Portuguese colonies of southern Africa (Naulilaa incident),
rendered on 31 July 1928 by the arbitral tribunal established under articles 297 and 298, paragraph
4 of
the annex to the Treaty of Versailles,451 and in the
award made by the same tribunal on 30 June 1930
on the Responsibility of Germany arising out of acts
committed after 31 July 1914 and before Portugal took
part in the war (Cysne case).452 In the cases in question, the tribunal considered that it was lawful to apply a sanction in the form of reprisals, on two conditions: that the reprisals taken must be proportionate to the wrongful act and that the injured State
must first have attempted unsuccessfully to obtain
reparation for the injury sustained. Thus the tribunal
did not question the existence of different forms of
responsibility. On the other hand, what is not distinctly clear from these awards is whether, in the
opinion of the tribunal, refusal by the guilty State to
make reparation should really be considered the only
case in which the application of a sanction could be
deemed legitimate.
(10) In the cases directly submitted for their ruling,
and excepting those in which a different conclusion
has been explicitly or implicitly provided for in a particular treaty, international judicial and arbitral bodies
have acknowledged only that the State directly injured, in its own "legal interests", has the right to
bring a claim invoking the responsibility of a State
committing an internationally wrongful act. When
required to pronounce on this point, the International
Court of Justice, in its judgment of 18 July 1966 on
the South West Africa cases refused to allow that contemporary international law recognized "the equivalent of an 'actio popularis', or right resident in any
member of a community to take legal action in vindication of a public interest".453 However, in a subsequent judgment, that of 5 February 1970 given in
the Barcelona Traction case, the Court added a clarification of great importance for the question at present under consideration. Referring to the determination of the subjects of international law having a legal interest in the performance of international obligations, the Court declared:
In particular, an essential distinction should be drawn between
the obligations of a State towards the international community as
a whole, and those arising vis-a-vis another State in the field of
diplomatic protection. By their very nature t h e formed are t h e concern of all States. In view of the importance of the rights involved, all States can be held to have a legal interest in their protection; they are obligations erga omnes.
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United Nations, Reports of International Arbitral
vol. II (op. cit.), pp. 1025 et seq.
452
Ibid., pp.1056 et seq.
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South West Africa (second phase), judgment, I.C.J.
1966, p. 47.

Awards,
Reports

Such obligations derive, for example, in contemporary international law, from the outlawing of acts of aggression, and of genocide, as also from the principles and rules concerning the basic
rights of the human person, including protection from slavery and
racial discrimination. Some of the corresponding rights of protection have entered into the body of general international law (Reservations to the Convention on the Prevention and Punishment of the
Crime of Genocide. Advisory Opinion. I.C.J. Reports 1951, p. 23);
others are conferred by international instruments of a universal or
quasi-universal character. 4 5 4

This passage has been the subject of differing interpretations; but it seems undeniable that the Court intended by such affirmations to draw a fundamental
distinction between international obligations and
hence between the acts committed in breach of them.
And it implicitly recognized that this distinction
should influence the determination of the subjects of
international law entitled to invoke the responsibility
of the State. In the Court's opinion, there are in fact
a number, albeit a small one, of international obligations which, by reason of the importance of their
subject-matter for the international community as a
whole, are—unlike the others—obligations in whose
fulfilment all States have a legal interest. It follows,
according to the Court, that the responsibility engaged by the breach of these obligations is engaged
not only in regard to the State which was the direct
victim of the breach; it is also engaged in regard to
all the other members of the international community, so that, in the event of a breach of these obligations, every State must be considered justified in invoking—probably through judicial channels—the responsibility of the State committing the internationally wrongful act.
(11) The foregoing analysis of the opinions of international tribunals shows that in principle these bodies do not deny the existence of different regimes of
State responsibility for internationally wrongful acts.
On the contrary, they seem in some instances to support the idea that, at least in certain circumstances,
another form of responsibility could be substituted
for the obligation to make reparation, and subjects of
international law other than the one directly injured
could be entitled to invoke the responsibility flowing
from the wrongful act. What cannot always be deduced from these opinions is whether, even disregarding refusal to make reparation, the application of
a form of responsibility other than reparation, and
obviously more serious than reparation, would be
justified by reason of the specific subject-matter of
the international obligation breached and its importance for the international community. Nevertheless,
however isolated the expression of such an opinion
in an international judgment may still appear to be,
the passage quoted from the judgment of the International Court of Justice in the Barcelona Traction
case and, in particular, the conclusions that can be
drawn from it as regards the subject of international
law entitled to invoke responsibility, seem an important argument in support of the theory that there are
454
Bsratona Traction, Light and Power Company, Limited,
judgment, S.C.J. Reports 1970, p. 32.

notwo separate regimes of international responsibility
depending on the subject-matter of the international
obligation breached, and consequently that, on the
basis of that distinction, there are two different types
of internationally wrongful acts of the State.
(12) State practice in this matter has undeniably
evolved during the twentieth century. Two successive stages must he distinguished: that preceding the
Second World War and that beginning after the War.
During the first period, the dominant idea of States
©gems to have been that the subject-matter of the obligation breached had no tearing on the regime of responsibility applicable to an internationally wrongful
let—yet a few examples of a trend towards a different view are already to be found in this period. The
States which, under the auspices of the League of
Nations, participated in the work of codifying the responsibility of States for damage caused to foreigners
never expressed, in the course of that work, the view
that the subject-matter of the obligation breached
should have a tearing on the regime of responsibility
attaching to the breach. On the other hand, although
the replies of Governments to the request for information addressed to them by the Preparatory
Committee of the 1930 Hague Conference,455 and the discussions which took place at the Conference itself,456
certainly justify the conclusion that, at that time,
States unanimously recognized that the breach of any
international obligation entailed an obligation to
mike reparation, they nevertheless fail to indicate
that, in the view of those same States, the obligation
to make reparation was the only form of responsibility engaged by an internationally wrongful act. It
also appears from the work in question, although indirectly, that Governments recognized the faculty of
the injured State to take reprisals against the State
which had breached an international
obligation relating to the treatment of foreigners,457 generally on the
condition that the injured State had first vainly attempted to obtain reparation. They also agreed in recognizing that there were several forms of "reparation", which could be applied "according to the cir-
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Point II of the request stated that a State which failed to
comply with its obligation "incurred responsibility and must make
reparation in such form as may be appropriate". (See League of
Nations, Bases of discussion... (op. dr.), p. 20; also for the replies
of Governments, ibid., pp. 20 et seq., and Supplement to vol. Ill
(op. cit.), p. 2).
456
For these discussions, see League of Nations, Acts of the
Cwtference... (op. cit), pp. 129 et seq. Article 3, adopted on first
railing by the Third Committee of the Conference, was drafted
ai follows: "The international responsibility of a State imports the
duly to make reparation for the damage sustained in so far as it
results from failure to comply with its international obligation"
(Ibid., p. 237 and Yearbook... 1956, vol. II, p. 225, document
A/CN.4/96, annex 3).
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The request for information dealt with reprisals not from
the standpoint of the consequences of the breach of an international obligation, but from that of the circumstances excluding responsibility. For the replies of Governments, see League of Nations, Bases of discussion... (op. cit.), pp. 128 et seq., and Supplement to vol. Ill (op. cit.), pp. 4 and 22. Basis of discussion No. 25,
which was drafted in sceorttiie® with the replies of Gsveraments,
reeogniisd the legitimacy of fgpriggls in certain eif

cumstances".458 But the positions of Governments
do not suggest that they regarded the subject-matter
of the international obligation breached—or its greater or lesser importance for the international community—as having any bearing on the applicability of
one form of reparation rather than another, or on the
legitimacy or illegitimacy of taking reprisals. Nor was
the subject-matter of the obligation breached considered as having a bearing on the determination of
the subject of international law entitled to invoke the
responsibility of the State459which committed an internationally wrongful act.
No distinction between
two or more categories of internationally wrongful
acts according to the subject-matter of the obligation
in question was in fact possible on these grounds. It
could, of course, be objected that the limited field of
the 1930 codification work (treatment of foreigners)
perhaps offered less opportunity than other fields for
singling out exceptionally important obligations,
breaches of which could have very serious consequences for the international community as a whole.
However, leaving aside the possibility that internationally wrongful acts in that category can occur in
this field as well, it would seem unjustifiable to assume that the positions of Governments would have
been different in regard to other fields. It should be
borne in mind that these positions were often formulated in very general terms and thus did not refer
solely to the field in which codification was being attempted.
(13) The attitude adopted by States in specific situations confirms what has just been said. In disputes
resulting from the breach of a particular international
obligation, the parties concerned were often greatly at
variance as to whether the State committing the
breach was obliged to restore the injured State to the
condition it had enjoyed before the breach, or to
make a payment as compensation or as penal damages. Another seriously disputed issue was whether
the injured State was justified in imposing a sanction
on the State committing the internationally wrongful
act. Lastly, the parties discussed the amount of reparation due or the limits of the sanction authorized under international law. However, there was no question of relying on the subject-matter of the obligation
breached and maintaining that the choice between
the different possible forms of responsibility should
be made on the basis of that subject-matter; nor was
the latter referred to in justification of any conclude p o i n t xiV of the request for information listed a series of
forms of reparation, ranging from performance of the obligation
whose fulfilment had initially been refused, to pecuniary and
other kinds of reparation, including indemnities due by way of a
penalty for the breach. Basis No. 29, drawn up by the Preparatory
Committee in the light of the replies of Governments, mentioned,
along with the obligation to make good the damage caused by
non-fulfilment of the obligation, that of affording "satisfaction to
the State which has been injured in the person of its national, in
the form of an apology (given with the appropriate solemnity) and
(in proper cases) the punishment of the guilty persons" (League
of Nations, Bases of discussion... (op. cit.), p. 151).
459
See the replies to point XIII of the request for information
(League of Nations, Bases of discussion... (op. cit.), pp. 140 et seq..
and Supplement to vol. Hi (op. cit.), pp. 4, 23 et seq.).

sions with respect to the determination of the subject
of international law authorized to invoke the international responsibility.
(14) However, as indicated above, there were already signs of a change in the period preceding the
Second World War. Between the two world wars, ihe
principle prohibiting recourse to war as a means of
settling international disputes was progressively affirmed, on a par, in the legal thinking of the members of the international community, with the belief
that a breach of that prohibition could not be treated
as a wrong "like any other". It may seem superfluous to mention in this connexion the decisive influence which certain important multilateral treaties,
particularly the Covenant of the League of Nations
and the General Treaty for the Renunciation of War
as an Instrument of National Policy known as the
"Pact of Paris" or the "Briand-Kellogg Pact") exerted during this period on the evolution of the general
attitude of the international law of the time towards
the lawfulness of the use of force to settle international disputes. During the same period, the draft
"Treaty of Mutual Assistance" prepared in 1923 by
the League of Nations already characterized 4a 0war of
aggression as an "international crime". * The
preamble to the 1924 Geneva Protocol for the Pacific
Settlement of International Disputes defined a war of
aggression as a violation of the solidarity of theu members of the international
community and as an international crime";461 the resolution adopted on 24
September 1927462by the League of Nations confirmed
that definition;
and lastly the resolution adopted
on 18 February 1928 by the Sixth Pan-American
Conference declared that a war of aggression constituted "an international crime against the human species".463 Admittedly, nothing is said in these texts
about the regime of responsibility to be applied in the
event of a breach of the prohibition of acts of aggression; however, it is unthinkable that States could
have believed that such a breach, unhesitatingly
qualified as a "crime", would entail no consequences
other than those which normally followed from internationally wrongful acts that were much less serious.
As soon as the use of force as an instrument of international policy is prohibited, it has to be accepted,
as a logical consequence, that the breach of such a

prohibition necessarily entails tne application ot penalties which are themselves coercive and the possibility that subjects of international law other than the
State directly attacked may act to that end. It
should also be borne in mind that the Covenant of
the League of Nations already provided for a special
regime of responsibility for any breach of the obligation, imposed by the Covenant, not to resort to force
in order to settle international disputes until the
available procedures for peaceful settlement had teen
utilized. Articles 16 and 17 provide for a regime of
responsibility consisting of subjecting the aggressor to
penalties which all Member States were bound to apply(15) The need to distinguish, in the general category
of internationally wrongful acts of States, a separate
category comprising exceptionally serious wrongs has
in any case become more and more evident since the
end of the Second World War. Several factors have
no doubt contributed to this accentuation of the
trend. The terrible memory of the unprecedented ravages of the Second World War, the frightful cost of
that war in human lives and in property and wealth
of every kind, the fear of a possible recurrence of the
suffering endured earlier and even of the disappearance of large fractions of mankind, and every trace of
civilization, which would result from a new conflict
in which the entire arsenal of weapons of mass destruction would be used—all these are factors which
have implanted in peoples the conviction of the paramount importance of prohibiting the use of force as
a means of settling international disputes. The feeling of horror left by the systematic massacres of millions of human beings perpetrated by the Nazi regime, and the outrage felt at utterly brutal assaults
on human life and dignity, have both pointed to the
need to ensure that not only the internal law of
States but, above all,, the law of the international
community itself should lay down peremptory rules
guaranteeing that the fundamental rights of peoples
and of the human person will be safeguarded and respected; all this has prompted the most vigorous affirmation of the prohibition of crimes such as genocide, apartheid and other inhuman practices of that
kind. The solidarity of broad strata of the world's
population in the liberation struggle carried on by the
peoples subject to colonial domination, and the firm440
ness with which those peoples have resolved to deSee League of Nations, Official Journal. Fourth Year,
No. 12, December 1923, p. 1521. It was only because or the diffend the supreme treasure of liberty which is now
ficulty of reaching agreement on the meaning of t h e term " a g theirs, are the decisive elements in the assertion and
gression" that the draft was not adopted. However, t h e Contractrecognition of the right of every people to become an
ing Parties were in agreement in regarding a war of aggression as
independent political entity and in the general proan "international crime".
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hibition of any action which challenges the indepenSee League of Nations, Official Journal. Special Supplement
No. 21, October 1924, Geneva, 1924, p. 21. T h e Protocol was
dence of another State. More recently, the requireadopted unanimously oy ihe 48 States Members of t h e League of
ments of economic and social development on all
Nations. Although signed by 19 States, it obtained only one ratsides and the marvellous achievements, but also the
ification.
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terrible dangers, of scientific and technological progSee League of Nations, Official Journal, Special Supplement
ress have led States to realize the imperative need to
No. 53, October 1927, Geneva, 1927, p. 22. T h e resolution was
protect the most essential common property of manadopted unanimously.
443
kind and, in particular, to safeguard and preserve the
The resolution was adopted unanimously by the 21 States
present at the Conference. (For text, see Carnegie Endowment for
human environment for the benefit of present and
International Peace, The International Conferences of American
future generations. New rules of international law
States. 1889-1928 (New York, Oxford University Press, 1931),
have thus appeared, others in course of emergence
p. 441.)

-112have become firmly established and ytt others, already existing, have acquired new vigour and more
marked significance; these rales impose upon States
obligations which are to be respected because of an
increased collective interest on the part of the entire
international community. Furthermore, there has
gradually arisen the conviction that any breach of the
obligations imposed by rules of this kind cannot be
regarded and dealt with as a breach "like any other"
but that it necessarily represents an internationally
wrongful act which is far more serious, a wrong
which must be differently characterized and therefore
be subject to a different regime of responsibility.
(16) As direct or indirect evidence of this conviction, three facts seem, in the Commission's view, to
be of considerable significance: (a) the distinction, recently established among the rules of international
law, of a special category of rules known as "peremptory" rules or rules of "jus cogens"; (h) the development of the principle that an individual who is an organ of the State and by his conduct has breached international obligations of specific content must himself, even though he acted as an organ of the State,
he regarded as personally punishable, and punishable
under particularly severe rules of internal penal law;
and (c) the fact that the United Nations Charter attaches specific consequences to the breach of certain
international obligations.
(17) With regard to the first point, it is hardly
necessary to review here the entire process that has
led to the formal distinction, among the general rules
of international law, of the particular category of
rules of "jus cogens". It is important to emphasize
that the appearance of rules of this kind at the international level proves that, in the legal thinking of
the members of the international community, the
subject-matter of the obligations imposed upon States
by the law of nations is taken into consideration for
the purposes of a differentiation between two kinds
of rules and, hence, of legal obligations—a differentiation entailing the application of different legal consequences to breaches of the two different kinds of
obligations. The content of the rules of international
jus cogens is so important to the community of States
that derogation from those rules by special agreement
between two or more of its members has teen prohibited, as stipulated in article 53 of the Vienna Convention.464 Of course, the prohibition of any derogation from certain rules does not necessarily and automatically imply that a breach of the obligations
arising therefrom should be subject to a regime of responsibility different from that associated with the
breach of the obligations created by the other rules.
But it is unlikely that the development of the legal
464
The article reads as follows: "A treaty is void if, at the time
of its conclusion, it conflicts with a peremptory norm of general
international law. For the purposes of the present Convention, a
peremptory norm of general international law is a norm accepted
and recognized by the international community of States as a
whole as a norm from which no derogation is permitted and
which can be modified only by a subsequent norm of general international law having the same diameter."

thinking of States as regards the idea of the inadmissibility of a derogation from certain rules should not
have been accompanied by a parallel development in
the sphere of State responsibility. Indeed, it would
seem contradictory if the same consequences continued to be applied to the breach of obligations arising
out of the rules defined as "peremptory" and to the
breach of obligations arising out of rules from which
derogation by special agreement is permitted. Similarly, it would seem contradictory if, in the case of a
breach of a rule so important to the entire international community as to be described as a "peremptory" rule, the relationship of responsibility was established solely between the State which committed
the breach and the State directly injured by it.
(18) Article 53 of the Vienna Convention gives a
general definition of the norms which must be considered to be of a peremptory character (Jus cogens),
one of the elements of the definition being that a
rule of this kind must be "accepted and recognized"
as such "by the international community of States as
a whole". The purpose of this definition is to serve
as a criterion for States and international tribunals465
in identifying these norms in concrete. Consequently
neither the Convention, nor indeed the International
Law Commission's draft articles which served as a
basis for its preparation, give specific examples of
peremptory norms of general international law. During the discussions which took place in the Sixth
Committee of the General Assembly before the United Nations Conference on the Law of Treaties, as
well as at the Conference itself, representatives of
States did, however, sometimes mention a few examples of norms which they regarded as having that
character. Generally speaking, most of the examples
mentioned can be said to correspond, in essence, to
those put forward by the members of the International Law Commission during the debate on the
draft articles on the law of treaties, where the following treaties are described as "void" because they
constitute derogations from a peremptory norm of international law:
... (a) a treaty contemplating an unlawful use of force contrary
to the principles of the Charter, (b) a treaty contemplating the performance of any other act criminal under international law, and
(c) a treaty contemplating or conniving at the commission of acts,
such as trade in slaves, piracy or genocide, in the suppression of
which every State is called upon to co-operate ... treaties violating
human rights, the equality of States or the principle of self-determination were mentioned as other possible examples ...46&

(19) The second point seems no less significant for
465
Article 66 of the Vienna Convention lays down the procedure for the adjudication by the International Court of Justice, or
the arbitration, of disputes concerning the application or interpretation of the articles of the Convention that relate to jus cogens.
*** Yearbook... 1966, vol II, p. 248, document A/6309/Rev. 1,
part II, chap. II, "Draft articles on the law of treaties with commentaries", para. (3) of the commentary to article SO. It is interesting to note that, in giving these examples, some members emphasized that the scope of the notion of "peremptory" norms of
intematsonai law should not he equated with that of "crimes under international law", which they aHtshfered to be more limited.

-MSthe purposes considered here. It is known that today
international law imposes upon States the obligation
to punish crimes known as "crimes under international law" ("crimes de droit international"); this
single category includes "crimes against peace",
"crimes against humanity" and "war crimes" in the
strict sense.4*7
447
The principles of international law recognized in the Charter
of the Nilrnberg Tribunal and in the judgment of the Tribunal
were confirmed by the General Assembly in resolution 95 (I) of
11 December 1946. In resolution 177 (II) of 21 November 1947,
the General Assembly directed the International Law Commission
to formulate those principles and prepare a draft code of offences
against the peace and security of mankind. In 1950, the International Law Commission drew up a formulation of the principles
of international law recognized in the Charter of the Niirnberg
Tribunal and in the judgment of the Tribunal (Yearbook... 1950.
vol. II, p. 374, document A/1316, part III). Principle I provides
that any person who commits an act which constitutes a crime
under international law is responsible therefor and liable to punishment, and principle VI lists the following crimes under international law:
a. Crimes against peace:
(i) Planning, preparation, initiation or waging of a war of aggression or a war in violation of international treaties, agreements or assurances;
(ii) Participation in a common plan or conspiracy for the accomplishment of any of the acts mentioned under (i).
h. War crimes:
Violations of the laws or customs of war which include, but
are not limited to, murder, ill-treatment or deportation to slavelabour or for any other purpose of civilian population of or in
occupied territory, murder or ill-treatment of prisoners of war,
of persons on the seas, killing of hostages, plunder of public or
private property, wanton destruction of cities, towns or villages,
or devastation not justified by military necessity.
c. Crimes against humanity:
Murder, extermination, enslavement, deportation and other
inhuman acts done against any civilian population, or persecutions on political, racial or religious grounds, when such acts are
done or such persecutions are carried on in execution of or in
connexion with any crime against peace or any war crime.
The revised text of the draft Code of Offences against the Peace
and Security of Mankind was submitted by the International Law
Commission to the General Assembly in 1954 (Yearbook... 1954,
vol. II, p. 149, document A/2693, chap. III). Article 1 of the draft
Code states that "offences against the peace and security of mankind", as defined in the Code, are "crimes under international
law, for which the responsible individuals shall be punished". Article 2 lists the various acts which, under the Code, are "offences
against the peace and security of mankind". The draft is limited
to "offences" which jeopardize or endanger the maintenance of
international peace and security, in 1957, the General Assembly
postponed examination of the draft Code until it resumed consideration of the definition of aggression. In 1968, it was decided not
to reconsider this question or that of international criminal jurisdiction and to defer consideration of them to a later session, when
work on the preparation of a definition of aggression would be
further advanced. Specific international conventions concerning
"crimes under international law" were nevertheless concluded
under the auspices of the United Nations. Some examples are the
Convention on the Prevention and Punishment of the Crime of
Genocide, of 9 December 1948 (United Nations, Treaty Series,
vol. 78, p. 277), the Convention on the non-applicability of statutory limitations to war crimes and crimes against humanity, of
26 November 1968 (ibid., vol. 754, p. 73) and the International
Convention on the Suppression and Punishment of the Crime of
Apartheid of 30 November 1973 (not yet in force; for the text, see
General Assembly resolution 3068 (XXVIII), annex). A conference
of plenipotentiaries convened in pursuance of Economic and Social Council resolution 608 (XXI) adopted the Convention on the
Abolition of Slavery, the Slave Trade and Institutions and Practices Similar to Slavery, of 7 September 1956 (United Nations,
Treaty Series, vol. 266, p. 3), supplementary to the Slavery Convention signed at Geneva on 25 September 1926 (League of Na-

(20) The system of prevention and punishment of
these "crimes" as so considered under the international law of the period after the Second World War
is characterized, as indicated above, by the fact that
individuals who have engaged in wrongful conduct
in their capacity as organs of the State are regarded
as "punishable", but also by the fact that the courts
of States other than the State to which the organs in
question belong are regarded as having the
right—which is often also a duty—to judge and punish that conduct.468 The derogations which this entails from the usual principles of international law are
obvious. Moreover, "principles of international cooperation" have teen proclaimed for the detection,
arrest and extradition of "persons guilty of war
crimes and crimes against humanity".469 These principles exclude the possibility of granting territorial asylum to "any person with respect to whom there are
serious reasons for considering that he has committed a crime against470peace, a war crime or a crime
against humanity",
they also exclude the possibility of a refusal to extradite such persons on the
ground of the "political"
nature of the crimes they
have committed.471 Lastly, States have subscribed to
the obligation to regard statutory limitations as not
being applicable to the crimes concerned.472
(21) That being said, it must be added at once that
it would be wrong to identify the right-duty of certain States to punish individuals who have committed such crimes with the "special form" of international responsibility applicable to the State in cases of
tiorts, Treaty Series, vol. LX, p. 253). It is pointed out in the
preamble to the Supplementary Convention that the Universal
Declaration o f Human Rights, proclaimed by the General A s s e m bly of the United Nations as a common standard of achievement
for all peoples and all nations, states that no o n e shall be held in
slavery or servitude and that slavery and the slave trade shall be
prohibited in all their forms.
468
The right-duty to punish the perpetrators of these crimes is
generally recognized as resting with the State in whose territory
the crimes were committed, whether or not that State is the same
as the State whose organs the individuals are. See, for example,
resolution 3 (I) o n the extradition and punishment of war criminals, adopted on 13 February 1946 by the United Nations General
Assembly; article VI of the Convention on Genocide (for reference, see above, foot-note 467); and paragraph 5 o f General A s sembly resolution 3074 (XXVIII), of 3 December 1973, stating the
"Principles of international co-operation in the detection, arrest,
extradition and punishment of persons guilty of war crimes and
crimes against humanity". Sometimes the jurisdiction of the State
in whose territory the crimes were committed is supplemented by
that of an international criminal court that may be established (article VI of the Convention on Genocide). Lastly, it is possible that
in certain cases the perpetrators of international crimes may be
punished by any State having jurisdiction over them under its
own internal law (article V of the Convention o n Apartheid, for
reference, see above, foot-note 467).
469
See paras. 2, 4 , 5, 6, 8 and 9 of General Assembly resolution
3074 (XXVIII) of 3 December 1973.
470
Para. 7 of General Assembly resolution 3074 (XXVIII) and
article 1, para. 2, o f the Declaration on Territorial Asylum, adopted by the General Assembly on 14 December 1967 (resolution
2312 (XXII)).
471
See, for example, article VII of the Convention on Genocide
and article XI of the Convention on Apartheid.
472
See the Convention on the non-applicability of statutory
limitations to war crimes and crimes against humanity (for reference, see above, foot-note 467).
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this kind. The obligation to punish personally individuals who are organs of the State and are guilty
of crimes against the peace, against humanity, and so
on does not, in the Commission's view, constitute a
form of international responsibility of the State, and
such punishment certainly does not exhaust the
prosecution of the international responsibility incumbent upon the State for internationally wrongful acts
which are attributed to it in such cases by reason of
the conduct of its organs. Punishment of those in
charge of the State machinery who have started a
war of aggression or organized an act of genocide does
not per se release the State itself from its own international responsibility for such acts. Conversely, as
far as the State is concerned, it is not necessarily true
that any "crime under international law" committed
by one of its organs for which the perpetrator is held
personally liable to punishment, despite his capacity
as a State organ, must automatically be considered
not only as an internationally wrongful act of the
State concerned, but also as an act entailing a "special form" of responsibility for that State. For the
purposes of the subject-matter of the present article,
the fact that State organs which have committed certain acts have been found liable to personal punishment is mainly important because it testifies unquestionably to the exceptional importance now attached
by the international community to the fulfilment of
obligations having a certain subject-matter. It is,
moreover, no accident that the obligations described
in the foregoing paragraphs, whose breach entails the
personal punishment of the perpetrators, correspond
largely to the obligations imposed by certain rules of
jus cogens. The specially important content of certain
international obligations and the fact that their fulfilment affects the realities of life in the international
community are factors which, at least in many cases,
have precluded any possibility of derogation by special agreement from the rules imposing those obligations. These are also the factors which make a breach
of these obligations appear quite different from failure to comply with other obligations. The need to
prevent the breach of obligations which are so essential would indeed appear to warrant both that the individual-organ committing such a breach should be
held personally liable to punishment, and that concurrently the State to which the organ belongs should
be subject to a special regime of "international responsibility".

473
It seems clear that it would be wrong to refer to a "criminal" responsibility of the State in connexion with the applicability
of penalties to certain persons who are its organs, whether in one
country or another. Furthermore, even if it were desirable that the
responsibility for applying manifestly repressive and punitive measures should more correctly be represented as a criminal responsibility of the State, it is doubtful whether there would be any
point in extending to international law the specific legal categories
of internal law. For the- purposes contemplated here, the essential
question is not so much whether the responsibility incurred by a
State by reason of the breach of specific obligations entails "criminal" international responsibility, but whether such responsibility
is "different" from that deriving from the breach of other international obliptions of the State.

(22) The third point referred to above474 has an obvious bearing on the question at issue. It derives
from the fact that in formulating the "primary" obligation, which must today be considered as the most
essential obligation—or set of obligations—under international law, the United Nations Charter combines
the formulation with an explicit indication of the
consequences attendant upon any breach. It may be
useful to summarize briefly the system which exists
under the Charter in this respect. Article 2, paragraph
3, provides that the Members of the United Nations
"shall settle their international disputes by peaceful
means in such a manner that international peace and
security, and justice, are not endangered".475 This
principle is supplemented by the one laid down in
Article 2, paragraph 4, which stipulates that:
All Members shall refrain in their international relations from
the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.

To ensure respect for this obligation by Member
States and even by non-member States,476 Chapter
VII of the Charter provides for the possibility of
''preventive measures" against a threatened breach
of the peace or "enforcement action "to restore international peace and security where a breach has been
committed.477 Competence to determine "the existence of any threat to the peace, breach of the peace,
or act of aggression" is attributed under Article 39 to
the Security Council which, after making such a determination, "shall make recommendations, or decide what measures shall be taken ... to maintain or
restore international peace and security". As regards
these measures, whose eminently "collective" nature
is borne out by several provisions,478 Article 41
enumerates measures not involving the use of armed
force479 and Article 42 enumerates measures involving the use. of force which may be undertaken if the
measures provided for in Article 41 would be or have
proved to be inadequate.480 Moreover, until such time

474 gee above, para. (46)(c) of this commentary.
475
This provision is at the origin of the whole set of provisions
set out in Chapter VI of the Charter (Pacific Settlement of Disputes).
476
Article 2, para. 6, provides that "The Organization shall ensure that States which are not Members of the United Nations act
in accordance with these Principles so far as may be necessary for
the maintenance of international peace and security".
477
Article 5 speaks of "preventive or enforcement action".
478
Article 2, para. 5, provides that: "All Members shall give
the United Nations every assistance in any action it takes in accordance with the present Charter, and shall refrain from giving
assistance to any State against which the United Nations is taking
preventive or enforcement action." The provisions'demonstrating
the collective nature of the measures which the Security Council
may take are those in Articles 43, 45, 48, 49 and 50.
479
These may include "complete or partial interruption of
economic relations and of rail, sea, air, postal, telegraphic, radio,
and other means of communication, and the severance of diplomatic relations".
480
The action which the Security Council is empowered to take
"may include demonstrations, blockade, and other operations by
air, sen, or land forces of Members of the United Nations".

as the Security Council is able to take the necessary
steps to organize and implement such collective enforcement action, the possibility of immediate enforcement action, "individual or collective", is also
provided for in Article 51 which, for the specific use
of force in "self-defence", allows the temporary
suspension of the general prohibition on the use of
force. This temporary exception applies to a Member
State which is the victim of an armed attack, as well
as other Members which consider themselves
threatened by the acts of the aggressor or are merely
associated with the victim of the aggression by collective security agreements, especially under one of
the regional arrangements referred to in Chapter VIII
(Articles 52-54) of the Charter.481 Articles 5 and 6
complete the Charter provisions concerning the consequences of a breach of one of the legal obligations
established by the Charter with respect to the pursuit
of the institutional purposes of the United Nations.482
Article 5 provides for the possibility that a Member
"against which preventive or enforcement action has
teen taken by the Security Council" may be
suspended from "the exercise of the rights and privileges of membership". Article 6 provides for the
possibility of expelling from the Organization a Member which has "persistently violated" the principles
contained in the Charter.
(23) The Commission does not consider it necessary, for the purposes of formulating the present article, to embark on a theoretical analysis of the various measures which might be taken under the United Nations system in order to establish, in particular,
which of them may be characterized, from the strictly
legal angle, as "sanctions". Nor does it find it neces-

sary to retrace the history of the circumstances which
have prevented, at least partially, the establishment
of the system provided for in Chapter VII of the
Charter, or to consider here to what extent the Security Council's power to take action by means of decisions that are binding on Members has been partially made good through use of the Council's power to
act by recommendation, or the power of the General
Assembly to make recommendations on the basis,
for example, of its resolution 377 (V) of 3 November
1950—the "Uniting for peace" resolution. Lastly,
there is no question of examining here the procedures followed in practice in regard to peace-keeping
operations. On the other hand, what is of undoubted
importance for the purposes of formulating the present article is the question of how to identify the
broad categories of legal obligations for which the
Charter is specifically intended to ensure respect and
whose breach entails the application of special measures of repression.
(24) In the Commission's view, the basis for replying to this question is provided by the abovementioned requirement of Article 2, paragraph 4, of the
Charter, that Merrber States shall refrain from the
threat or use of force, and by the provisions of Article 1 stating the purposes of the United Nations,
namely the prevention and removal of threats to the
peace and ... the suppression of acts of aggression or
other breaches of the peace, and the ensurance of respect for the principle of equal rights and self-determination of peoples and for human rights and fundamental freedoms for all without distinction as to
race, sex, language or religion. As regards these enactments, it is also necessary to mention that according to the communis opinio the obligations established
in these provisions of the Charter have become part
481
These arrangements and, in general, the whole system of
of international customary law and are binding upon
safeguards provided for in Article 51 have acquired increased imall States, whether thc- Lre Members of the United
portance as a result of thi impossibility of concluding the agreeNations or not.483
ments which should have been reached in pursuance of Article
43, and even of implementing the transitional security arrange(25) The Charter establishes a link between the posments provided for in Article 106 (Chapter XVII).
sibility of enforcement action against a State, initiat482
At first sight, Article 94, para. 2, of the Charter would aped and organized by the United Nations itself, and
pear to extend indirectly to all international legal obligations the
the pursuit of the first of the Organization's purposes
safeguards specifically established with respect to fulfilment of the
obligations imposed on Member States in connexion with the pur- (Article 1, paragraph 1), the one which the draftsmen
suit of the institutional purposes of the Organization. In fact,
of the Charter unquestionably considered as the most
however, there is only one obligation which this provision safeessential for the life and survival of international soguards through the possibility of Security Council action, namely,
ciety. The internationally wrongful acts which it was
the obligation incumbent upon Members pursuant to Article 94,
para. 1, "to comply with the decision of the International Court
intended to prevent and suppress by this exceptional
of Justice in any case to which it is a party". The right conferred
possibility of resort to collective enforcement action
by Article 94, para. 2, upon the State concerned to call for action
are covered by the three terms "threat to the peace",
by the Security Council is to some extent the counterpart, in the
"breach of the peace" and "act of aggression",
United Nations legal system, of what under traditional general international law used to be the right to take reprisals against a
State which refused to comply with its obligation to make reparation for an internationally wrongful act. In this connexion, it
should also be noted that the Declaration on Principles of International Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter of i h e United Nations, adopted by the General Assembly in resolution 2625 (XXV),
of 24 October 1970, proclaims, as a corollary of the principle that
States shall refrain in their international relations from the threat
or use of force, that States have a duty to re/rain from acts of reprisal "involving the use of force". Further, with respect to the
British military action at Harib (Yemen Arab Republic) on 28
March 1964, the Security Council, in resolution 188 (1964) of 9
April 1964, condemned the reprisals "as incompatible with the
purposes and principles of the United Nations".
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This is exemplified by the Declaration on Principles of International Law concerning Friendly Relations and Co-operation
among States. The universal and unconditional validity of the
purposes and principles of the Charter of the United Nations "as
the basis of relations among States", irrespective of their size,
geographical location, level of development or political, economic
and social systems has also been solemnly reaffirmed by other
texts, such as the Declaration on the Strengthening of International Security, adopted by the General Assembly in resolution
2734 (XXV), of 16 December 1970, which declares that "the
breach of these principles cannot be justified in any circumstances
whatsoever".

-litwhich are also mentioned in the opening article of
Chapter VII (Article 39). Intensive efforts have been
made within the United Nations to arrive at a definition of the notion of aggression, a process recently
crowned with success by the adoption, on 14 December 1974, of the Definition of Aggression established
in General Assembly resolution 3314 (XXIX). The
definition describes aggression as "the most serious
and dangerous form of the illegal use of force" and
calls a war of aggression "a crime against ... peace",
giving rise to "international responsibility". It enumerates a long list of acts, any of which "qualify as an
act of aggression"; and it specifies that the acts
enumerated are not exhaustive and that the Security
Council may determine that other acts constitute
egression under the provisions of the Charter, inasmuch as "the question whether an act of aggression
has been committed must be considered in the light
of all the circumstances of each particular case".
(26) The link established by the Charter between
the possibility of collective enforcement action being
taken under the auspices of the Organization and the
condition that a "threat to the peace", a "breach of
the peace", or an "act of aggression" must exist also
explains other developments which have taken place
in the United Nations. This link is at the origin of
the efforts made by many States to win acceptance
for the view that the condition in question is fulfilled
even in cases in which the actions complained of are
not strictly covered by the traditional idea of the
threat or use of force in international relations. The
conduct taken into consideration for this purpose is,
primarily, the forcible maintenance of colonial domination or the forcible maintenance of a regime of
apartheid or racial discrimination within a State.484
The Declaration on Principles of International Law
concerning Friendly Relations and Co-operation
among States in accordance with the Charter of the
United Nations echoes Article 1, paragraph 2, of the
Charter in mentioning, as an application of "the
principle that States shall refrain in their international
relations from the threat or use of force", the duty
of every State "to refrain from any forcible action

*** T h e essence of t h e argument advanced by the representatives of the countries in question in various organs of the United
Nations is that, on t h e basis of Article 1, paragraphs 2 and 3, of
the Charter, t h e resort to force by a State in order to keep under
a regime of apartheid or colonial domination a people living in t h e
territory of that State or in a territory administered by it must be
charseterized as a use
of force " inconsistent with the Purposes of
the United Nations 1 '. Accordingly, they consider such a use of
fores to be prohibited under the final phrase of Article 2, para. 4 ,
of the Charter. T h e fact remains, however, that this paragraph prohibits the threat or use of force by Members " in their international relations" only. T h e countries concerned then contend, in some
c u e s , that the peoples subjected to the regimes in question should
be regarded as separate subjects of international law before they
become independent States, and even before they attain international status as insurgents. These countries further maintain that
the retort to force by a State in order to maintain colonial domination or a regime of apartheid should be regarded as an act capable of having dangerous consequences in international relations
in the true sense of t h e term, and consequently as an act covered
by t h e general notion of a "threat to the pease" and therefore justifying the u§@ of enforcement measures.

which deprives peoples referred to in the elaboration
of the principle of equal rights and self-determination
of their right to self-determination and freedom and
independence". The Declaration further lays down,
as a specific application of "the principle of equal
rights and self-determination of peoples", the duty of
every State "to refrain from any forcible action which
deprives peoples referred to above in the elaboration
of the present principle of their right to self-determination and freedom and independence".485 Moreover the United Nations Declaration on the Elimination of All Forms of Racial Discrimination, adopted
by the General Assembly in its resolution 1904 (XVIII), of 20 November 1963, affirms in article 1 that:
"Discrimination between human beings on the
ground of race, colour or ethnic origin ... shall he
condemned ... as a fact capable of disturbing peace
and security among peoples".
(27) As regards the forcible maintenance of colonial
domination, the General Assembly, over a ten-year
period, formulated a series of resolutions whose tenor
is more or less the same, referring in them to the
Declaration on the granting of independence to colonial countries and peoples adopted in its resolution
1514 (XV) of 14 December 1960. The Assembly declared that the continuation of colonial rule "threatens
international peace and security" or represents a "serious impediment" to the
maintenance of international peace and security.486 After 1970, the Assembly resolutions describe "the waging of colonial wars
to suppress national liberation movements in southern Africa" as "incompatible with the Charter of the
United Nations" and as posing a "threat to international peace and security".487 The General Assembly
invites Member States directly, in increasingly insistent terms, to "provide ... moral and material
assistance ... to national liberation movements"; 488 in addition, it recognizes the "legitimacy of the struggle of
the colonial peoples ... io exercise their right to selfdetermination and independence by all the necessary
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The Declaration adds: " I n their actions against, and resistance to, such forcible action in pursuit of t h e exercise of their
right to self-determination, such peoples are entitled to seek and
to receive support in accordance with t h e purposes and principles
of the Charter". T h e Declaration also proclaims the duty of every
State to promote, through joint and separate action, "realization
of the principle of equal rights and self-determination of peoples,
in accordance with the provisions of t h e Charter, and to render
assistance to the United Nations in carrying out the responsibilities entrusted to it by the Charter regarding t h e implementation
of the principle".
486
See General Assembly resolutions 2105 (XX) of 1965,
2189 (XXI) of 1966, 2326 (XXII) of 1967, 2465 (XXIII) of 1968,
2548 (XXIV) of 1969 and 2621 (XXV) of 1970.
487
Resolution 2878 (XXVI), of 20 December 1971. This resolution refers to " t h e continuation of colonialism in all its forms and
manifestations", including racism, apartheid a n d also economic
colonialism. Resolutions 2908 (XXVII) of 1972, 3163 (XXVIII) of
1973 and 3328 (XXIX) of 1974 are identical in tenor.
488 Various resolutions, including resolution 2708 (XXV), of 14
December 1970, address t h e same invitation to t h e specialized agencies and other organizations within t h e United Nations system.

-Illmeans at their disposal".489 The General Assembly
has also adopted a series of resolutions relating to
specific cases. In the case of the former Territories
under Portuguese
administration, for example, the Assembly490 recommends Member States to break off
diplomatic relations with the metropolitan Power,
close their ports, boycott trade, refrain from giving
the Portuguese Government any assistance, prevent
the sale or supply of arms, and so forth.491 In 1967,
in resolution 2270 (XXII), the General Assembly
strongly condemned the colonial war being waged by
the Portuguese Government of the day against the
peaceful peoples of the Territories under its domination, a war which the Assembly described as constituting a crime against humanity and "a grave threat
to international peace and security". In the case of
Namibia, after the termination of South Africa's
mandate over the Territory, the General Assembly
called upon that State to withdraw from the Territory
all its military and police forces, its administration,
and so on. The Assembly declared that the continued
presence of South African authorities was a flagrant
violation of the territorial integrity of Namibia.492 Besides recognizing the legitimacy of the struggle being
waged "by all means" by the people of Namibia
against "the illegal occupation of their country", and
inviting States and international organizations to assist the Namibian people in their struggle, the General Assembly noted that the situation in that Territory "constitutes a threat to international peace and
security".493 It therefore invited the Security Council
to take the measures provided for under Chapter VII
of the Charter.494 Both the Assembly and the Council
have invited Member States to take a series of measures to force South Africa to withdraw its administration from the Territory. The International Court of
Justice, called upon in its turn to pronounce on the
subject, in its advisory opinion of 21 June 1971, affirmed the obligation on South Africa to withdraw its
administration from the Territory of Namibia, pointing out that "By maintaining the present illegal situation, and occupying the Territory without title,
South Africa incurs international responsibilities arising tfom a continuing violation of an international
489

These General Assembly resolutions merely develop the
principle laid down in paragraph 1 of the Declaration on the granting of independence to colonial countries and peoples, that "The
subjection of peoples to alien subjugation, domination and exploitation constitutes a denial of fundamental human rights, is contrary to the Charter of the United Nations and is an impediment
to the promotion of world peace and co-operation".
410
For the recognition of the legitimacy of the struggle waged
by "the peoples of the ... Territories under Portuguese domination", or waged by them "by all necessary means at their disposal", see inter alia resolutions 2107 (XX) of 1965, 2270 (XXII) of
1967, 2707 (XXV) of 1970 and 3113 (XXVIII) of 1973. The 1973
resolution was the last to be adopted concerning Portugal, since
the change of regime and of policy towards the colonial Territories
took place shortly afterwards.
491
See in particular resolution 2107 (XX) mentioned above, resolution 2795 (XXVI) of 1971 a n d resolution 3113 (XXVIII), also
mentioned above.
492
Resolution 2325 (XXII) of 1967.
493
Resolution 3399 (XXX) of 1975. See also resolution 2678
(XXV) of 1970.
4
*> Resolution 2678 (XXV).

obligation".495 The Court also stated that it was for
the Security Council to determine the measures to be
taken to end the illegal presence of South Africa in
Namibia; and it affirmed the duty'even of non-member States to give assistance in the action which had
been taken by the United Nations with regard to that
Territory. In the view of the Court, "the termination
of the Mandate and the declaration of the illegality
of South Africa's presence in Namibia are opposable
to all States in the sense of barring erga omnes the
legality of a situation which
is maintained in violation of international law".496 Lastly, there is the case
of Southern Rhodesia, which has given rise to the
most outspoken pronouncements of all. When the
question was referred to the Security Council, the
Council did not hesitate to recognize that the Rhodesian situation represented "a threat to international
peace and security"; it therefore decided to apply certain497measures on the basis of Article 41 of the Charter.
Both the Council and the General Assembly
have requested Member States to take measures
against the Rhodesian regime; in particular the General Assembly has reiterated its customary request
for material, moral, political and humanitarian assistance to the people of Zimbabwe in their "legitimate" struggle for freedom and independence.498
(28) As regards apartheid and racial discrimination
in countries mentioned by name, the General Assembly and the Security Council, from 1960 onwards,
adopted resolutions in which the situation in South
Africa was described as "endangering" or "seriously
disturbing" international peace and security.499 From
1965 onwards, the General Assembly regularly drew
the attention of the Security Council to the fact that
the situation in South Africa constituted a
"threat", or even a "grave threat'', to international
peace and security and that economic and other measures of the kind envisaged in Chapter VII of the
Charter were essential in order to solve the problem
of apartheid. 50° At the same time the General Assembly appealed directly to Member States, first inviting
them to adopt measures designed to induce South
Africa to abandon its policy of apartheid and urging
them to sever diplomatic, consular, economic, political and military relations with that country,501 and
495
Legal consequences for States of t h e continued presence of
South Africa in Namibia (South West Africa) notwithstanding Security Council resolution 276 (1970), advisory opinion, l.C.J. Reports 1971, p. 54.
496
Ibid., p. 56.
497
See resolutions 232 (1966), 253 (1968), 277 (1970), 320 (1972),
328 (1973) and 333 (1973).
498
See, inter alia, General Assembly resolutions 2022 (XX) of
1965, 2652 (XXV) of 1970 and 3396 (XXX) of 1975.
499
See Security Council resolutions 134 (1960), 181 (1963) and
191 (1964) and General Assembly resolutions 1598 (XV) of 1961,
1663 (XVI) of 1961, 1761 (XVII) of 1962, and 1881 (XVIII) of
1963.
500
See General Assembly resolutions 2054 (XX) of 1965, 2202
(XXI) of 1966, 2307 (XXII) of 1967, 2396 (XXIII) of 1968, 2506
(XXIV) of 1969, 2671 F (XXV) of 1970, 2775 F (XXVI) of 1971,
2923 E (XXVII) of 1972, 3151 G (XXVIII) of 1973, 3324 E (XXIX)
of 1974 and 3411 G (XXX) of 1975.
Mi See resolution 2646 (XXV) of 1970, in which the recommendation also covers " o t h e r racist rfgimo in southern Africa".

-II*later, in addition, requesting them to adopt such enforcement measures as blockading ports and boycotting goods. Furthermore the General Assembly recognized the legitimacy of the struggle of the people oppressed by apartheid,501 and made increasingly pressing appeals to Member States for political, moral and
material support and "greater assistance" to those
struggling against apartheid. An indirect allusion to
the sanction provided for in Article 6 of 503
the Charter
is also to be found in these resolutions. The Security Council, for its part, acknowledged successively
that the situation in South Africa "might endanger
international peace and security", "is seriously disturbing international peace and security", and "constitutes a potential threat to international peace and
security". It has not had direct recourse to the measures provided for by Article 42 of the Charter, but
has nevertheless invited Members to declare an "embargo" on supplies of arms,
ammunition and military
vehicles to South Africa.504
(29) Thus an objective examination of State practice
in the United Nations enables us to conclude that
the forcible maintenance of colonial domination and
the application of a coercive policy of apartheid or absolute racial discrimination appear henceforth to be
considered within the legal system of the United Nations—and probably in general international law as
well—as breaches of an established international obligation to abstain from such practices or to put an
end to them. It seems possible to conclude also that
offences of this kind, especially if they are persisted
in, are regarded as particularly serious and as liable
to produce more severe legal consequences than
those attaching to internationally wrongful acts of a
less serious nature. Admittedly it is not yet possible
to discern any real consensus of opinion as to what
kind of "action" or "measures" may legitimately be
taken to deal with the 505
acts referred to, or upon other
delicate points of law; in the Commission's view,
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At first, the General Assembly stated that the aim of this
struggle was the safeguarding of the h u m a n rights and fundamental freedoms of t h e South African people as a whole, without distinction as to race, language or religion (Charter, Article 1,
p a n . 3), and later that it was the exercise of their inalienable right
to self-determination (Article 1, para. 2). From 1970 onwards, t h e
resolutions recognized the legitimacy of t h e struggle of the people
of South Africa using "all means at their disposal". In this connexion, see also resolutions 2646 (XXV) of 1970 and 3377 (XXX)
of 1975, dealing in general with " t h e struggle of oppressed peoples
to liberate themselves from racism, racial discrimination, apartheid, colonialism and alien domination". T h e Security Council, in
more moderate terms, also recognized t h e legitimacy of t h e
straggle of t h e South African people " i n pursuance of their h u mm and political r i g h t s " (resoiutions 2S2 (1970) and 311 (1972)).
503
Resolution 2646 (XXV) declared that " a n y State whose official policy or practice is based on racial discrimination, such as
apartheid, contravenes t h e purposes and principles of t h e Charter
of t h e United Nations and should therefore have no place in the
United Nations".
m
See Security Council resolutions 134 (1960), 181 (1963), 191
(1964), 282 (1970) and 311 (1972).
505
For example, the idea that the Charter legitimizes the application by third States of coercive measures involving t h e use of
force against States practising apartheid or maintaining colonial
domination over other countries is seriously questioned by a sizable number of Stales. T h e same is true of t h e idet that it legi-

however, that does not invalidate the main conclusion, namely, that the international community now
appears to recognize that such acts as the forcible
maintenance of colonial domination or the forcible
pursuit of a policy of apartheid constitute internationally wrongful acts of a particularly serious character.506
(30) There is a further area in which the attitude of
States shows that they and the peoples they represent
have become aware and are becoming more and more
aware of the serious harm which may result from
certain activities, and that they realize the need for
international law to set strict limits to an excessively
dangerous exercise of freedom. Hence the steadily
growing conviction among the members of the international community that certain prohibitions are essential, and with it the certainty that a breach of
those prohibitions, particularly if it should attain
massive proportions, would represent an internationally wrongful act of exceptional seriousness.
(31) We have already had occasion to note the increasing conviction that the astounding progress of
modern science, although it has produced and continues to produce marvellous achievements of great
benefit to mankind, nevertheless imparts a capacity
to inflict kinds of damage which would be fearfully
destructive not only of man's potential for economic
and social development but also of his health and of
the very possibility of survival for the present and future generations. At the same time, the steady increase in the world's population and the imperative
timizes the provision of armed aid by a third State to a people
struggling to free itself from alien domination. Some Governments doubt whether the General Assembly—or even the Security
Council—has the power to remove by recommendations alone the
prohibition of the use of force established by the Charter in all
cases, with the exception of self-defence and participation in action undertaken, on its own "decision", by the Security Council.
Nor do the States in question subscribe to the idea of including in
the legal definition of "self-defence", as the term is used in Article 51 of the Charter, armed action undertaken by a people to
free itself from apartheid or colonial domination. Hence they cannot agree that a possible intervention in the combat, by another
State, should be presented as participation in "collective self-defence", again as the term is used in Article 51. Lastly, these same
States have great difficulty in agreeing—with all the attendant
consequences—to regard the relations between a State and a people under its colonial domination as "international relations", in
the sense in which the term is used in Article 2, paragraph 4, at
least until that people has acquired the limited international legal
capacity which international law attributes to insurrectional movements under certain conditions.
506
The positions adopted by States with regard to conventions
concluded for the prevention and punishment of certain "international crimes", such as the Conventions dealing with genocide
and apartheid, seem to confirm the conclusions outlined above. In
drawing up the Convention on genocide (for reference, see above,
foot-note 467), which was adopted unanimously, States did not
really intend to place that crime on the same level, from the point
of view of the consequences that would attach to it, as an aggravated act of aggression, for example. The provisions of the Convention on apartheid (for reference, see above, foot-note 467), on
the other hand, bring to mind the very similar provisions of the
Charter concerning the action to be taken under Chapter Vll in
the case of violations of international peace and security. However, it is precisely because of this similarity that the Convention
on apartheid could not be adopted unanimously and has as yet
bsen signed and ratified by only a few Slates.

-119need to expand the production ot consumer goods in well-being of peoples and economic development
order to keep pace with that increase, and even more "throughout the world" and is "the duty of all Govin order to satisfy the demands of great masses of ernments". The Declaration therefore enjoins States
humanity for a higher standard of living, have fo- to co-operate to develop international law further,
cused world attention on the problems of safeguard- particularly as regards protection against the dangers
ing, preserving and, if possible, improving the human of pollution and other environmental damage.510 In
environment.
view of the foregoing, it seems undeniable that the
existing
rules of general international law on the sub(32) The risks to which the environment is exposed
by man armed with his present resources are well ject and those which will of necessity be added to
known: the pollution, by one means or another, of them in the future are bound to be regarded to a
vast areas of the atmosphere, the sea and the land; great extent as "peremptory" rules by the internathe destruction of fauna over huge areas in the tional community as a whole. It seems equally undeoceans, and thus of essential sources of food for niable that the obligations flowing from these rules
whole populations; the transformation of fertile re- are intended to safeguard interests so vital to the ingions into arid and unproductive land; the spread of ternational community that a serious breach of those
poisons, bacteria and other chemical agents fatal to obligations cannot fail to be seen by all members of
man or animals; modifications of weather and cli- the community as an internationally wrongful act of
mate; and the degradation of groundwater supplies a particularly serious character, as an "international
and of the quality of drinking water and irrigation crime", a crime no less reprehensible than some of
water. These are just examples, for what can happen those which are the subject-matter of the legal inis beyond imagination. Frequent meetings of scien- struments already mentioned.
tists and diplomats have been sounding the alarm on (33) To sum up, the Commission considers that,
this subject for many years, and increasing efforts are despite the divergencies of opinion that remain on
being made, in particular, in the United Nations to one or another aspect of the matter between different
bring about an obligation upon States to refrain from groups of States in the collective organs of the Unitcertain practices and also to see to it that their sub- ed Nations, a general trend is nevertheless clearly
jects observe certain prohibitions. The results of emerging with regard to the subject of the present
these efforts have admittedly been very limited so discussion. It seems undeniable that today's unanifar. While, in the chemical and bacteriological sphere mous and prompt condemnation of any direct attack
for example, there has been the adoption by all States on international peace and security is paralleled by alof a collective instrument that even provides for the most universal disapproval on the part of States todestruction
of existing stocks of weapons of that wards certain other activities. Contemporary internakind,507 in contrast, in the sphere of nuclear tests, it tional law has reached the point of condemning outhas so far been possible to impose only a partial ban, right the practice of certain States in forcibly keeping
and it is accompanied by possibilities for withdrawal other peoples under colonial domination or forcibly
from the obligations established, with the result that imposing internal regimes based on discrimination
the ban has not gained unanimous acceptance.508 and the most absolute racial segregation, in imperilProgress is nevertheless in sight, especially as regards ling human life and dignity in other ways, or in so
the prohibition of action to influence the environ- acting as gravely to endanger the preservation and
ment and climate for military and other hostile pur- conservation of the human environment. The interposes incompatible with the maintenance of interna- national community as a whole, and not merely one
tional security, human well-being and health. The or other of its members, now considers that such acts
United Nations General Assembly has decided to in- violate principles formally embodied in the Charter
clude in the provisional agenda of its thirty-first ses- and, even outside the scope of the Charter, principles
sion an item on the conclusion of a convention on which are now so deeply rooted in the conscience of
this subject.509 Furthermore several expressions of mankind that they have become particularly essential
State opinion on these various points show that un- rules of general international law. There are enough
written rules have emerged or are emerging in inter- manifestations of the views of States to warrant the
national custom. Also, the Declaration of the United conclusion that, in the general opinion, some of these
Nations Conference on the Human Environment, acts genuinely constitute "international crimes", that
adopted at Stockholm on 16 June 1972, proclaims is to say, international wrongs which are more serithat the protection and improvement of the human ous than others and which, as such, should entail
environment is a "major" issue which affects the more severe legal consequences. This does not, of
course, mean that all these crimes are equal—in
other words, that they attain the same degree of se307
Convention on the Prohibition of the Development, Producriousness and necessarily entail all the more severe
tion and Stockpiling of Bacteriological (Biological) and Toxin
consequences incurred, for example, by the supreme
Weapons and on Their Destruction, annexed to General Assembly
international crime, namely, a war of aggression. It
resolution 2826 (XXVI), of 16 December 1971.
508
may be added that the records of the discussions in
Treaty banning nuclear weapon tests in the atmosphere, in
outer space and under water, of 5 August 1963 (United Nations,
Treaty Series, vol. 480, p. 43).
509 T h e agenda item is entitled "Convention on the prohibition
of military or any other hostile use of environmental modification
techniques: report of the Conference of the Committee on Disarm a m e n t " (resolution 3475 (XXX), of II December 1975).

510
See Report of the United Nations Conference on the Human
Environment (United Nations publication, Sales No. E.73.11.A. 14),
pp. 3 and 5 (paragraph 2 of the preamble and principle 22 of the
Declaration).

the Sixth Committee of the General Assembly during
its examination of the work of the International Law
Commission on the subject of responsibility511 authoritatively confirm the conclusions set forth above.
(34) To conclude this long investigation into the
conviction shown by States regarding the main problem which the present article is called upon to solve,
it seems appropriate to add that breaches of the obligations in question are not regarded by States as
falling within the category of "international crimes"
unless they exhibit a certain degree of seriousness.
The Charter itself makes a distinction between
"threats to the peace", "breaches of the peace" and
"acts of aggression". Even with regard to an act of
aggression, article 2 of the "Definition
of Aggression"
adopted by the General Assembly512 stipulates that
the "gravity" of the act must be taken into account.
With regard to internationally wrongful acts represented by the breach of obligations relating to the
right of self-determination of peoples, the safeguarding of the human being or the preservation of the environment, the practice of States seems once again to
show that such acts are recognized as genuine "international crimes" only if they are in themselves of
a particularly serious nature. For evidence of this
conviction on the part of Governments with regard,
In particular, to the obligations relating to respect for
human rights and fundamental freedoms as proclaimed in the Universal Declaration of Human
Rights, the International Covenants on Civil and Political Rights and on Economic, Social and Cultural
Rights, and other collective instruments, reference
may be made to the language of resolutions adopted
by the General Assembly and the Economic and Social Council, which make frequent reference to
"systematic", "constant" or "persistent" practices,
or to practices involving
"massive", "gross" or "flagrant" violations nf 'hose rights and freedoms.513
This, then, is the kind of offence which the General
Assembly appears to distinguish from other, less serious, possible violations of obligations existing in the
same sphere, and this is the kind of 514
breach which is
viewed as an "international crime".
(35) A trend similar to that noted in the attitude of
511

See the summary records of the discussions in the Sixth
Committee in 1960 and 1963 on the subject of t h e ground to be
covered by the codification of international responsibility, and of
the discussions in 1973, 1974 and 1975 during t h e examination of
the International Law Commission's annual reports.
512
Resolution 3314 (XXIX), annex.
513
See for example General Assembly resolutions 2144 (XXI),
of 26 October 1966, 2547 B (XXIV), of 15 December 1969, 3219
(XXIX), of 6 November 1974, and 3448 (XXX), of 9 December
197S, and Economic and Social Council resolutions 1235 (XLII),
of 6 June 1967, 1503 (XLVIII), of 27 May 1970 and 1919 (LVIII),
of 5 May 1975.
514
Special machinery has even been established under t h e
Commission on H u m a n Rights for the study of situations created
by " a consistent pattern of gross violations" of t h e rights and
freedoms in question, in accordance with Economic and Social
Council resolution 728 F (XXVIII), of 30 July 1959. See in this
connexion decisions 3 (XXX), of 6 March 1974, a n d 7 (XXXI), of
24 February 1975, of the Commission on H u m a n Rights. See also
resolution 1 (XXIV), of 13 August 1971, of t h e Sub-Commission
on Prevention of Discrimination and Protection of Minorities.

various Governments is to be observed in the opinions of writers of learned works. In order not to encumber this report, the Commission will not refer
here to those writers who, although they clearly consider certain international obligations more important
than others and any breach of them as a particularly
serious internationally wrongful act, do not draw any
specific inference from this as regards the regime of
responsibility to be applied. On the other hand, the
Commission feels that it should include in the list of
writers who advocate that a distinction should be
made on this basis between two categories of internationally wrongful acts, all those who in one way or
another attribute different legal consequences to
types of internationally wrongful act which are differentiated by reason of the subject-matter of the obligation breached; this is regardless of the fact that
sometimes, by contrast
with what the Commission
has decided to do,515 they do not include certain of
these legal consequences 516
in the global notion of international responsibility.
(36) The idea of making a distinction between different regimes of international responsibility according to the subject-matter of the obligation breached
is not new in the history of legal doctrine. A century
ago the Swiss jurist J. C. Bluntschli stated it in terms
very similar to those used by certain contemporary
writers. According to him, when a State has simply
failed to fulfil its obligation towards another State,
the latter can only require that the obligation be performed belatedly or that the injury suffered be redressed. By way of exception, in cases where the
honour or dignity of a State has teen impugned, the
State may also demand adequate satisfaction. If the
wrong consists in an actual encroachment on the legal domain of another State or in undue interference
in that State's enjoyment of its property, the mere
elimination of the wrongful situation and the restoration of the de jure situation, or compensation, no
longer suffice. The injured State may in addition demand satisfaction, punitive damages and, depending
on the circumstances, further safeguards against a
repetition of the wrong. Finally, if the wrong is of an
even more serious nature and leads to a breach of
515
In its report on the work of its twenty-fifth session, t h e
Commission stated that it intended t h e term "international responsibility" to cover:
every kind of new relations which may arise, in international
law, from the internationally wrongful act of a State, whether
such relations... are centred on t h e duty of the guilty State to
restore t h e injured State in its rights and repair the damage
caused, or whether they also give the injured State itself or
other subjects of international law the right to impose on t h e
offending State a sanction admitted by international l a w "
{Yearbook... 1973. vol. II, p. 175, document A / 9 0 1 0 / R e v . l ,
chap. II, sect. B, para. (10) of t h e commentary to article 1).
516
Some writers restrict t h e notion of t h e international responsibility of the State to subjection to a sanction such as enforcement measures; others, w h o are more n u m e r o u s , make this n o tion correspond to that of t h e obligation to make reparation for
the damage caused. It is quite possible that a writer may recognize
that reprisals or certain forms of reprisals or even other punitive
sanctions may be applied to a State which has breached an international obligation, without thereby contradicting his assertion
that international responsibility may b s identified with t h e obligation to make reparation.

-mthe peace by force, the right of the injured State may
extend to the right to punish the aggressor. As to the
determination of the subject or subjects of international law entitled to invoke the responsibility of the
State guilty of an international wrong, Bliintschli
maintains that when a wrong constitutes a danger to
the community, not only the injured State but all
other States which have the necessary power to safeguard international law are entitled to take action to
restore and safeguard law and order. He gives a list
of the wrongs in question.517
(37) Bliintschli nevertheless occupies an isolated position in the doctrine of the period extending
from
the middle of the nineteenth century518 to the outbreak of the Second World War. Although, particularly during the period between the two wars, great
advances were made in studies on State responsibility, there is no work which develops ex professo the
idea of making a distinction between two or more
categories of internationally wrongful acts, on the basis of the criteria we are concerned with here.
(38) It may be asked, however, whether the idea of
such a distinction does not derive rather from the
manner in which the writers of that period describe
the consequences of the internationally wrongful act.
On this point, it must be said that the writings of the
period generally make no mention of the possibility
of seeking in the diversity of subject-matter of the
international obligations breached, and the relative
importance of this subject-matter to the international
community, a criterion for differentiating between
the types of reparation which, as ex delicto obligations, may be required of the State committing the
breach. In the first place, the question does not even
arise for those who maintain a priori that general international law does not recognize obligations of this
kind, and that an "obligation" to perform specific
acts, by way of reparation for the damage or otherwise, can only derive from an agreement between the
State committing the breach and the injured State.519
This is equally true, however, of those writers—the
great majority—who maintain that general international law does attribute to a State committing any
internationally wrongful act an ex delicto obligation
to perform various acts to satisfy the injured State by
way of "reparation", law sensu, for the act in question; these authors do not really consider the possibility that the subject-matter of the breached obligation should be the criterion for deciding what particular acts the guilty State is required to perform in
each specific case and in what circumstances other
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J. C. Bliintschli, Das moderne Volkerrecht der civUisierten
Siaaten als Rechtsbuch dargestellt (Ndrdlingen, Beck'schen, 1868),
pp. 259 et seq.
518
We have taken as the starting-point for this analysis the
publication in 1844 of A. G. Heffter's manual (see below, footnote 520), in which the problem of the international responsibility
of the State is systematically considered for the first time.
519
See in particular H. Kelsen, "Unrecht und Unrechtsfolgen
im Volkerrecht" Zeitschrift fur ojfentliches Recht (Vienna),
vol. XII, No. 4 (October 1932), pp. S4S et seq.

and more exceptional forms of reparation520 should
be required in addition to the ordinary forms. Even
the possible obligation—which in the opinion of
some writers should in certain cases
be a supplementary one, additional to the others"1—to pay a sum of
money as "exemplary", "punitive" or "penal
damages" in addition to the amount paid as compensation, is attributed to specific aspects of the case
concerned, and not to the fact that the State has
breached obligations having one particular subjectmatter rather than another.
(39) We may next consider whether the writers of
this period took the subject-matter of the breached
obligation as a basis for making distinctions with regard to the enforcement or other "measures" which
the injured State itself or other subjects can legitimately take as sanctions against the State guilty of a
wrong. Here again it is clear that those who believe
520
All the international lawyers of this school mention, as ordinary forms of reparation, restiturio in pristinum. reparation by
equivalence, and material compensation. Most of them, however,
also recognize the right of the injured State to demand satisfaction
in certain cases. The notion of "satisfaction" is taken to include
a variety of acts such as the adoption by the guilty State of measures to prevent a repetition of the breach, apologies, punishment
of the guilty persons, saluting the flag, payment of a symbolic
sum of money, and so forth. Some authors describe such acts as
a form of redress for "moral damage", while others go so far as
to see them in a penal light. But the important point lies elsewhere, namely in the fact that, in determining the cases in which
these "supplementary" acts should be required of the State committing the breach, the criterion taken is not the subject-matter of
the breached obligation but the specific circumstances in which
the breach was committed, such as the fact that they indicate that
the honour and dignity of the injured State were impugned. (See
A. G. Heffter, Le droit international public de I'Europe, 3rd. ed.,
trans, by J. Bergson (Berlin, Schroeder, 1857), p. 204; L. Oppenheim, op. cit.. p. 205; F. von Liszt, Le droit international, 9th ed.
(1913) trans, by G. Gidel (Paris, Pedone, 1921), pp. 202-203; E. M
Borchard, The Diplomatic Protection of Citizens Abroad or the Law
of International Claims (New York Panics Law Publishing, 1928),
pp. 413 et seq.; P. Schoen, "Die volkerrechtliche Haftung der
Staaten aus unerlaubten Handlungen", Zeitschrift fur Volkerrecht
(Breslau, Kern's), supplement 2 to vol. X (19P), pp. 21 et seq..
pp. 122 et seq.; K. Strupp, loc. cit., pp. 209 et seq.; C. de Visscher, loc. cit.. pp. 118 and 119; A. Decenciere-Ferrandiere, La responsabUite Internationale des Etats a raison des dommages subis par
des etrangers (Paris, Rousseau, 1925), pp. 245 et seq.; C. Eagleton,
op. cit.. pp. 182 et seq.; D. Anzilotti, op. cit., pp. 421 et seq.; A.
Roth, Schadenersatz jur Verletzungen Privater bei vdlkerrechtlichen
Delikten (Berlin, Heymann, 1934), pp. 97 et seq.; S. Arato, Die
volkerrechtliche Haftung (Pecs, Nyomatott Taizs Jozsef, 1937),
pp. 51 et seq.; M. Whiteman, Damages in International Law
(Washington, D.C., U.S. Government Printing Office), vols. M I
(1937), vol. Ill (1943); L. Reitzer, op. cit.; J. Personnaz, op. cit.
521
On this question see D. Anzilotti, "Le questioni di diritto
sollevate dagli incidenti del 'Carthage1 e del 'Manouba'", Rivista
di diritto internazionale (Spoleto) VHth year, 2nd series, vol. II,
fasc. I (1913), pp. 512 et seq.; A. Decenciere-Ferrandiere, op. cit.,
pp. 269 et seq.; J. H. Ralston, The Law and Procedure of International Tribunals (Stanford, Calif., Stanford University Press, 1926),
pp. 267 et seq.; C. Eagleton, op. cit., pp. 189 et seq., and "Measure of damages in international law", Yale Law Journal (New
Haven (Connecticut)), vol. XXXIX, No. 1 (November 1929),
pp. 61 et seq.; A. Roth, op. cit.. pp. 166 et seq.; M. Whiteman,
op. cit.. pp. 716 et seq., 1610-1611 and 1874; H. W. Briggs, "The
punitive nature of damage in international law and State responsibility for failure to apprehend, prosecute or punish", Essays in
Political Sciences in Honour of W. W. Willoughby, ed. by J. M.
Matthews and J. Hart (Oxford, Hopkins, 1937), pp. 339 et seq.; H.
Lauterpacht, "Regies generales du droit de la paix", Recueil des
cours.... 1937-/V (Paris, Sirey, 1938), vol. 62, pp. 354 et seq.

I2Zthat the isculty to take enforcement measures as nitive action as well;525 others begin to regard aggres"sanctions" is the sole consequence attached by gen- sion as a wrong which is different from others—an
eral international law to the internationally wrongful internationally wrongful act entitling the injured
act of a State, must necessarily be convinced that this State to take immediate enforcement action against
the State committing the act, 526
without its being reconsequence follows from any breach of an internaAlthough no writional obligation, whatever its subject-matter.522 Yet quired to seek reparation first.
even the much greater number of writers who believe ter explicitly puts forward the idea that a distinction
that general international law requires a State com- should be made between breaches of different intermitting a wrong to make reparation, recognize the national obligations, and relates the distinction to the
lawfulness, at least in certain cases, of recourse by applicability of a certain "measure" as a "sanction",
the injured State to measures which would otherwise a distinction between aggression and other internabe wrongful, as sanctions applied
to an internation- tionally wrongful acts nevertheless becomes discernally wrongful act of another523 Does this mean that ible in this connexion too. In drawing attention to
these authors regard the subject-matter of the the gradual affirmation of the principle of prohibition
breached obligation as the criterion for determining of recourse to war, various international lawyers of
the cases in which recourse to forms of sanction the period extend this prohibition to the use of force
would be lawful? Whatever idea they may have had as a527"sanction" against an internationally wrongful
of the relationship
between the two forms of respon- act, but they always make an exception for cases
sibility,524 the answer to this particular question must in which the wrongful act is an act of aggression.
be in the negative, at least generally speaking. How- (40) As to the other aspect of the consequences of
ever, different positions gradually appear towards the an internationally wrongful act, namely, that of deend of the period we are discussing. Some writers be- termining what subject of international law is entitled
gin to ponder the possible existence of two " forms of to invoke the responsibility of the State which has
delict", one entailing the obligation to make restitu- committed the act, there was some support during
tion alone <. id the other entailing a possibility of pu- this period for the idea of making a distinction according to the subject-matter of the obligation
breached, although it was still confined to a minority.
522
H. Kelsen, loc. tit., pp. 568 et seq.
It is logical that the right to demand reparation
523
T h e question of repressive or, in general, enforcement meashould
be recognized as belonging only to the injured
sures to be applied against a State that has committed an interState, but there are some writers who recognize the
nationally wrongful act is usually treated in a fragmentary m a n ner, especially by t h e earlier writers. It is raised in discussions
right of every State to resort to reprisals, embargo
dealing specifically with reprisals, embargoes, peaceful blockade,
and other punitive measures in certain cases.528 In
intervention and war itself. See A. G. Heffter, op.cit., pp. 204, 215
et seq.; H. W. Halleck, International Law or Rules regulating Inter- doing so, they are obviously thinking of internationally wrongful acts of some gravity, yet it cannot be
course of States in Peace and War (San Francisco, Bancroft, 1861),
pp. 52-53, 297 et seq.; H. Wheaton, Elements of International Law, said that they establish a real connexion, in a given
8th ed. (Boston, Little, Brown, 1866), pp. 309 et seq.; C. Calvo,
case, between the subject-matter of the breached obLe droit international iheohque et pratique, 4th ed. (Paris, Guillau- ligation and the legitimacy of intervention by third
min), vol. I (1887), pp. 266 et seq., vol. Ill (1888), pp. 518 et seq.;
P.Heilborn, Das System des Volkerrechts entwickelt aus den vdlker- States. However, certain writers cross this barrier and
state more or less precisely which are the obligations
rechtlichen Begriffer 3erlin, Springer, 1896), pp. 351 et seq.; F.
von Liszt, op. cit., pp. 296 et seq.; W. E. Hall, A Treatise on Inthe breach of which may entitle subjects of internaternational Law, 4th ed., (Oxford, Clarendon Press, 1895), pp. 57 tional law other than the one directly injured to reet seq.; E. M. Borchard, op. cit., pp. 446 et seq.; P. Schoen, loc.
sort to punitive measures.529 Among them are two
cit., pp. 141 et seq.; K. Strupp, loc. cit.. pp. 179 et seq. and 222;
C. de Visscher, loc. cit., pp. 107 et seq., 116 et seq.; C. Eagleton,
The Responsibility of States (op. cit.), pp. 218 and 219; L. Reitzer,
op. cit., pp. 25 et seq. See also R. Ago, loc. cit., pp. 524 et seq.;
G. Sperduti, "Introduzione allo studio delle funzioni della necessiti nel diritto intemazionale", Rivista di diritto internazionale
(Padua), XXXVth year, 4th series, vol. XXII, fasc. H I (1943),
pp. 22 et seq. On the question of reprisals, see P. Lafargue, Les
reprisailles en temps de paix (Paris, Rousseau, 1898); the report of
M.N. Politis to the Institute of International Law, "Le regime des
reprisailles en temps de paix", Annuaire de I'lnstitut de droit international, 1934 (Brussels, Falk), pp. 1 et seq., and the resolution
adopted by the Institute, ibid., pp. 108 et seq.; Y. de la Briere,
"Evolution de la doctrine et de la pratique en matiere de represasIJes", Recueil des cours..., 1928-11 (Paris, Hachette, 1929),
vol. 22, pp. 241 et seq.
524
Some of these writers consider the two forms of responsibility to be cumulative: in each specific case the State injured by
an internationally wrongful act would have the right to demand
reparation and at the same time the power to impose a penalty.
Others consider that the injured State would be free to choose between resort to one or other of these two forms of responsibility;
yet others—and they are in the majority—maintain that the injured State must first try to obtain reparation and may resort to
sanctions only after its request for reparation (for an example, see
article 6 of the resolution of the Institute of International Law
mentioned in the preceding foot-note). These views take no account of the subject-matter of the breached obligation.
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A g o , loc. cit., pp. 530 et seq.
Reitzer is t h e writer of this period w h o devoted most attention to t h e relationship between reparation and sanction. O n t h e
basis of a meticulous analysis of international practice, h e c o n cluded that a State which is t h e victim of aggression is entitled,
exceptionally, to take immediate steps in self-defence (op. cit.,
pp. 91 et seq.). This opinion is widely shared by those w h o dealt
with self-defence at t h e time. See, for instance, C. d e Visscher,
loc. cit., pp. 107 et seq.; A . Verdross, "Regies generates du droit
international d e la p a i x " , Recueil des cours..., 1929- V (Paris, H a chette, 1931), vol. 30, pp. 481 et seq. a n d 4 9 1 ; E. Giraud, " L a
theorie d e la legitime d e f e n s e " , Recueil des cours...,
1934-111 (Paris, Sirey, 1934), vol. 4 9 , pp. 691 et seq.
527
See inter alia t h e report by M. N . Politis, loc. cit., p. 4 8 , a n d
the resolution adopted by t h e Institute of International L a w , article 4 (Annuaire de I'lnstitut... (op cit.), p. 709).
528 f o r example, C. Eagleton, op. cit., pp. 224 and 225.
529
Some writers give very vague indications about this (for instance, W . E. Hall (op. cit., p. 57) refers t o cases in which a State
"grossly a n d patently violates international law in a matter of s e rious importance", and E. von Ullmann (Vo/kerrecht (Tubingen,
Mohr, 1908), p. 463) ipeaks of acts of t h e State which imply n e gation of t h e fundamental principles of t h e international order a n d
526

-IZ3American writers who were so struck by the outbreak
of the First World War that they came out clearly in
favour of differentiating between wrongful acts according to the subject-matter of the obligation
breached. E. Root in 1915 and A. J. Peaslee in 1916
strongly maintained that international law must
evolve in the same way as internal law, and arrive at
a distinction between two kinds of wrongs: those affecting only the directly injured State and those
which, on the contrary, affect the whole community
of States. With regard to this latter category of internationally wrongful acts, Root considers that every
State is
entitled to punish them, and even bound to
do so.53° Peaslee suggests that organs of the community, which he recommends should be established after the end of the war, should be responsible
for the
prevention and punishment of such acts.531 His idea
looked more to the future and was thus in line with
the proposals tending in general towards the institutionalization of the international community and the
development of international organizations. Root's
idea, on the other hand, was in the tradition of the
nineteenth-century writers and capable of realization
within the framework of a non-institutionalized society.
(41) Separate mention must be made of a whole
group of writers whose ideas relate more directly to
penal law than to international law, and who are
clearly in favour of making the distinction in question. They are the supporters of a theory which experienced a certain success in the period between the
two world wars—the so-called theory of the penal responsibility of the State. More precisely, reference
must be made to the school which includes V. V.
Pella, Q. Saldana, H. Donnedieu de Vabres and
others, who urged the adoption of a code listing the
most serious breaches of international law and specifying the penalties attaching to them. These range
from punitive damages to the occupation of territory
and, as a last resent, the loss of independence. All
the authors in question make the implementation of
their principles dependent upon the establishment of
an international criminal court532responsible for applying the penalties in question.

(42) To sum up, the learned works of the years
1850-1939 show that the doctrine of the time, and
especially that of the years 1915-1939, was not systematically focused on solving the problem we are
concerned with, but did not entirely overlook it and
sometimes even made a useful contribution to the
subject. A study of these works reveals above all that
authors who were especially aware of the development needs of the international community understood that an answer to the question had to be found
outside the traditional framework of an exclusively
"civil law" view of international responsibility.
Vaguely, perhaps, an idea began to take shape: the
idea that there is not just one single type of internationally wrongful act and that therefore there can not
be only one kind of responsibility.
(43) During the period following the Second World
War, the interest which learned circles devoted to
this problem grew in both intensity and scope. Immediately after the end of the hostilities, when the
thought of the horrors of all kinds that mankind had
just lived through was still painfully present in theminds of all, two authors stand out in adopting similar positions, at the same time but independently of
each other: H. Lauterpacht in the United Kingdom
and D. B. Levin in the Soviet Union. Both raised the
same question: should international law make a distinction between two different categories of internationally wrongful acts of a State according to the
gravity of the act in question? The coincidence is
significant. Lauterpacht replies in the affirmative:
"The comprehensive notion of an international delinquency ranges from ordinary breaches of treaty obligations, involving no more than pecuniary compensation, to violations of international law amounting
to a criminal 533
act in the generally accepted meaning
of the term". Levin, for his part, stresses the need
to distinguish between simple breaches of international law and international "crimes", which undermine the very found* ons and essential principles of

drafts prepared on those occasions {Historical Survey of the Question of International Criminal Jurisdiction, Memorandum submitted
by the Secretary-General (United Nations publication, Sales No.
1949.V.8)).
international law). Others—and these are the earliest, as we have
533
L. Oppenheim, International Law: A Treatise, 8th ed. [Lauseen—go so far as to draw up a list or offences punishable by all
terpacht]
(London, Longmans, Green, 1955), vol. I. p. 339. The auStates. This applies to J. C. Bluntschli, as stated above, and also
thor goes on to state that the consequence of an "ordinary" into A. G. Heffter {op. cit., pp. 204 and 207-208).
539 " T h e outlook for international law", American Journal of ternationally wrongful act consists in the obligation to make repInternational Law (Washington, D.C.), vol. 10, N o . 1 (January aration for the moral and material wrong, such reparation possibly
including punitive damages. Only if the State committing the
1916), particularly pp. 2 and 8 - 9 .
wrongful act refused to make reparation could the injured State
531
" T h e sanction o f international law", American Journal of take the necessary measures to enforce the obligation to make repInternational Law (Washington, D.C.), vol. 10, N o . 2 (April 1916), aration. On the other hand, Lauterpacht writes, the consequences
pp. 335 et seq.
are different in the case of breaches which, "by reason of their
532
See Q. Saldana, "La justice penale internationale", Recueil gravity, their ruthlessness, and their contempt for human life
des cours.... 1925-V (Paris, Hachette, 1927), vol. 10, pp. 227 et place them within the category of criminal acts as generally unseq., and particularly pp. 296 et seq.; V. V. Pella, La criminalite derstood in the law of civilised countries" {ibid., p. 355). The aucollective des Etats et le droit penal de I'avenir, 2nd ed. (Bucharest, thor gives the example of a mass massacre, on the orders of a
Imprimerie de I'Etat, 1926); H. Donnedieu de Vabres, Les principes government, of aliens residing in the territory of a State, and that
modernes du droit penal international (Paris, Sirey, 1928), pp. 418 of the preparation and launching of a war of aggression. In such
et seq. See also the proceedings of the International Law Associa- cases, Lauterpacht concludes, State responsibility is not confined
tion concerning the establishment of an international criminal to the obligation to make reparation, but also includes the applicourt, at the 1922, 1924 and 1926 sessions; those of the Inter-Par- cability of coercive measures, such as war or reprisals under tradiliamentary Union concerning wars of aggression, at the 192S s e s - tional international law, or the sanctions provided for in Article
sion; those of the 1926 International Congress o n Penal Law con16 of the Covenant of the League of Nations or in Chapter VII
cerning the establishment o f an international psnal court; and the of the Charter of the United Nations {ibid., pp. 355-356).

the legal order of international society.534 Furthermore, at that same time, the eminent United States
international jurist P. Jessup revived the question,
raised by Root in 1916, of the need to treat wrongs
endangering the peace and order of the international
community as a breach of the law of all nations. According to Jessup, such conduct infringes a law
which exists for the protection of all States; all States
therefore 535
are affected if that law is breached or
weakened.
(44) At the beginning of the 1950s we find a resurgence of that "penal law" school of thought, which
had already
gained a certain following between the
two wars.536 But its ideas met with opposition: from
the vast majority of international junsts at the theoretical level, and from States at large at the practical
level, partly because the writers in question draw an
excessively strict parallel between the treatment to be
accorded to wrongs of the State as a subject of international law and the treatment accorded under internal penal law to offences of individuals, and partly
because of their insistence that an international
criminal court should be established to determine the
"penal" responsibility of the State in each specific
case. The propositions of this school have thus remained a dead letter, and also other writers, out of
a desire to avoid becoming entangled with its ideas,
have been somewhat reluctant to deal with the issue
and to consider seriously the possibility of distinguishing between two different regimes of international responsibility according to the importance to
the international
community of the breached obligation.537
534
D. B. Levin, "Problema otvetstvennosti v nauke mezhdunarodnogo prava", Izvestia Akademii Nauk SSSR, No. 2, 1946,
p. 105. The distinction advocated by this author is, however, more
in the nature of a proposal de jure condendo than a description or
the law in force.
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Jessup's idea (A Modern Law of Nations: An Introduction
(New York, Macmillan, 1948), pp. 11 et seq.) is also de jure condendo, since he says that if the " n e w " principle that t h e community has an interest in preventing breaches of international law
were to gain acceptance, that law should evolve " i n t h e direction
or more extended governmental functions of an organized international c o m m u n i t y " .
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In 1950, V. V. Pella submitted to the International Law
Commission his draft code of offences against the peace and security of mankind (see Yearbook... 1950, vol. II, pp. 315 et seq.,
document A / C N . 4 / 3 9 . T h e author had already put forward his
proposals in 1946, in his work entitled La guerre-crime et les criminels de guerre (Neuchatel, Editions de la Baconniere, 1964).
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A possible exception is D. H. N. Johnson, w h o forcefully
points out that, in view of the existence of the complex machinery provided under t h e United Nations Charter for dealing with
acts of aggression, and in view of the General Assembly's definition of aggression (in resolution 380 (V)) as the gravest of all
crimes against peace and security, it is inconsistent to continue to
treat an act of aggression as a mere "illegal" act involving n o
more than the obligation to provide compensation ( " T h e draft
code of offences against the peace and security .of m a n k i n d " , International and Comparative Law Quarterly (London), vol. 4, No. 3
(July, 1955), pp. 445 et seq.). See also K. Yokota, " W a r as an international crime", Grundprobleme des internationalen Rechts,
Festschrift fur Jean Spiropoulos (Bonn, Schimmelbusch, 1957),
pp. 455 et seq. F. V. Garcia Amador, first Special Rapporteur on
State responsibility, also makes a distinction between merely " u n lawful" acts involving only the "civil" responsibility of States,
and "punishable" acts involving "criminal" responsibility. The
transformation of some acts of the State which were previously re-

(45) Apart from this, the legal literature of the
1950s shows a special interest in the "traditional"
aspects of the theory of State responsibility. The studies which appeared in that decade make a valuable
contribution to the analysis of the various aspects of
the problem of the consequences of internationally
wrongful acts; they are particularly concerned with
analysing the relationship between reparation and
penalty and with examining and differentiating between the different forms of each.538 On the whole,
however, they do not seem to relate the possible diversity of such consequences to the breach of certain
obligations rather than of others.
(46) However, although in general the writers of the
1950s do not make a theoretical distinction between
two separate types of internationally wrongful act depending on the subject-matter of the obligation
breached, with each type entailing the application of
different regimes of responsibility, a distinction of
this kind emerges none the less from their works.
They treat a specific breach of the obligation not to
use force as a wrongful act that is quite distinct from
other such acts. Their view is that the restrictions
usually placed on the right to retaliate against a State
guilty of an internationally wrongful act cease to apply in cases of aggression, and that the regime of responsibility becomes much more strict. The difference in regime takes three forms: (a) a State that is
the victim of aggression is considered as being empowered to take, against the aggressor State, measures which infringe the rights of that State and, exceptionally, that power is not subject to the general

garded as merely wrongful or unlawful into punishable acts is, in
his view, a result of the transformation which took place after the
Second World War. It wo» ilH reem, however, that in his opinion
the "criminal" responsibility of the State is reflected only in the
obligation to punish individuals who are organs and have engaged
in conduct incompatible with certain international obligations of
the State. On this point Garcia Amador's opinion appears to differ
from that of Johnson. See Yearbook... 1954, vol. II, p. 24, document A/CN.4/80, para. 13; "State responsibility in the light of
the new trends of international law", American Journal of International Law (Washington (D.C.)), vol. 49, No. 3 (July, 1955),
p. 345; "Stale responsibility—some new problems", Recueil des
cours.... 1958-11 (Leyden, Sijthoff, 1959), vol. 94, pp. 395 et seq.
See also his first report on State responsibility in Yearbook... 1956, vol. II, document A/CN.4/96, in particular pp. 182
et seq. and 211 et seq.
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See in particular, among the authors who dealt with these
different aspects of the subject in the 1950s and also more recently, P. A. Zannas, La responsabilite Internationale des Etats pour les
actes de negligence (Montreux, Ganguin et Laubscher, 1952); P.-A.
Bissonnette, La satisfaction comme mode de reparation en droit international (Annemasse, Grandchamp, 1952); B. Cheng, op. cit.,
pp. 233 et seq.; P. Reuter, loc. cit., pp. 189 et seq.; H. Accioly,
loc. cit., pp. 413 et seq.; A. Schiile, loc. cit., pp. 337 et seq.; G.
Schwarzenberger, " T h e problem of an international criminal l a w " ,
International Criminal Law, ed. by G. O. W. Mueller and E. M.
Wise (South Hackensack (N.J.), Rothman, 1965), pp. 13 et seq.; E.
Jimenez de Arechaga, loc. cit.; pp. 564 et seq.; G. Tenekides, loc.
cit.; pp. 689 et seq.; B. Bollecker-Stern, Le prejudice dans la thiorie
de la responsabilite Internationale (Paris, Pedone, 1973); H. J.
Schlochauer, " D i e Entwicklung des volkerrechtlichen Deliktsrecht", Archiv des Volkerrechts (Tubingen, 1975), vol. 16, No. 3,
pp. 265 et seq. See also the textbooks by P. Guggenheim, G.
Schwarzenberg, A. P. Sereni, L. Cavsre, R. Quadri, D. P. O'Connell and D. W. Greig.

obligation first to seek reparation for the injury
suffered,539 (b) it is considered that the measures
available to a State that is the victim of an act of aggression extend to the use of armed force in self-defence, although its use is not allowed in other cases
of reaction to an internationally wrongful act of another party, even where due reparation has been refused;540 (c) lastly, it is acknowledged that, unlike the
position in all other cases of internationally wrongful
acts, a third State may assist a State that is the victim of an act of aggression, and in doing so may itself use armed force.541 The literature of this period
does not normally envisage any other consequences
of aggression being imposable on the guilty State after the aggression has ceased. Nor does it envisage
the existence of other obligations whose breach
would entail the applicability of a special regime of
responsibility.
It was in the 1960s and 1970s that the idea
took shape, and was formulated academically, in the
writings of international jurists, that different kinds
of internationally wrongful acts should be distinguished according to the importance of the subjectmatte'" of the breached obligation. In this connexion,
mention may first be made of the position taken by
a number of Soviet authors. Tunkin, in a study published in 1962, reached the conclusion that post-war
international law had distinguished between two
categories of breaches of the law, each entailing distinct forms of responsibility. In the first category he
included wrongs which represent a danger to peace,
while his second category covered all other breaches
of international obligations.542 In 1966, in virtually
i3f
See for example D . W. Bowett, Self-Defence in International
Law (Manchester, University Press, 1958).
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As regards the United Nations system—and, in the opinion
of many writers, customary international law also—the prevailing
view is that the injured State should not be allowed to resort to
the use of force even in response to an internationally wrongful
set, except in the case of armed aggression. See, for example, H.
Wehberg, "L'interdiction du recours a la force — Le principe et
les problemes qui se posent", Recueil des Cours..., 1951-1 (Leyden, Sijthoff, 1952), vol. 78, p. 72; and with some reservations,
D. W. Bowett, op. cit., pp. 12 et seq. For a minority opposing
view, see E. Colbert Speyer, Retaliation in International Law (New
York, King's Crown Press, 1948), p. 203; J. Stone, Aggression and
World Order, A Critique of United Nations Theories of Aggression
(London, Stevens, 1958), pp. 94 et seq.
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See, with specific reference to the United Nations system,
J. L. Kunz, "Individual and collective self-defense in Article 51 of
the Charter of the United Nations", American Journal of International Law (Washington (D.C.)), vol. 4 1 , No. 4 (October, 1947),
pp. §72 et seq.; H. Kelsen, "Collective security and collective selfdefense under the Charter of the United Nations", American Journal of International Law (Washington (D.C.)), vol. 42, No. 4, (October, 1948), pp. 783 et seq.; D. W. Bowett, "Collective self-defence under the Charter of the United Nations", The British Year
Book of International Law, 1955-56 (London), vol. 32, 1957,
pp. 130 et seq.
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The study is in the work by G. I. Tunkin referred to in footnote 409. T h e regime of responsibility applicable to the breach of
obligations essential for safeguarding peace is considered to c o m prise all forms of responsibility, from the obligation to make reparation to the application of the most severe sanctions permissible under international law. The responsibility attendant upon
the breach of other international obligations, however, is held to
be mora limited. Moreover, according to Tunkin, wrongs of the
former kind give rise to a legal relationship not only between the

the same terms, D. B. Levin took up the distinction
established by Tunkin between international crimes
and simple breaches543 and developed it further.
Outstanding among the many contributions to this
subject in recent years544 is the chapter on State responsibility in Kurs mezhdunarodnogo prava, published in 1969. The authors of this work distinguish
between two categories of breaches: those affecting
the rights and interests of a particular State and the
more serious ones which "violate the fundamental
principles of international relations and thus injure
the rights and interests of all States". The latter category comprises violations of peace between peoples
and of the freedom of peoples.545 Similar viewpoints
are expressed in the works of authors of the German
Democratic Republic such as J. Kirsten, B. Grafrath
and P. A. Steiniger.546
State at fault and the State directly injured but also between the
State at fault and all other States, and even international organizations. That effect is held to extend to the breach of other obligations as well, such as those guaranteeing the freedom of the
high seas and the conservation of the living resources of the sea.
543
D. B. Levin, Orvetstvennost gosudarstv... {op. cit.), pp. 19 et

seq.. 44 et seq.. 112 et seq. and 129 et seq. According to Levin,
the category of international crimes also covers acts constituting
a threat to the freedom of peoples. In this opinion, the power of
imposing sanctions on States which have committed international
crimes arises immediately after the perpetration of the crime,
whereas, in the case of other wrongs, sanctions cannot be imposed
on the wrongdoer unless he has failed to meet his obligation to
make reparation. Sanctions themselves are held to be of different
kinds in the two cases.
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See, inter alia, L. A. Modzhoryan "Otvetstvennost v sovremennom mezhdunarodnom prave", Soviet Yearbook of International Law, 1970 (Moscow, Nauka, 1972), pp. 143 et seq. and 152
et seq.; Y. V. Petrovsky, " 0 politicheskoy otvetstvennosti gosudarstv", ibid., pp. 157 et seq., 159 et seq. and 165 et seq.; P. M.
Kuris, op. cit.
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These authors maintain that the distinction between simple
wrongs and "international crimes" entails consequences in respect of the subjects of the legal relations engendered by responsibility: besides the State directly injured, other States may "require compliance with the rules of international law" " i n the case
of an international crime". This distinction also entails consequences with regard to the forms of responsibility, since the transgressor is liable to the immediate application of sanctions, including measures of military coercion, without it being necessary to
wait until he has refused to meet the obligation to make reparation (State Institute of Law of the Academy of Sciences o f the
Soviet Union, op. cit., pp. 420 et seq., 430 et seq. and 434 et seq.).
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J. Kirsten ("Die volkerrechtliche Verantwortlichkeit", V6Ikerrecht: Lehrbuch (Berlin, Staatsverlag der Deutschen Demokratischen Republik, 1973), pp. 325 et seq. and 337 et seq.) closely
follows the theories of Tunkin and Levin. Grafrath and Steiniger,
on the other hand, propose a division of internationally wrongful
acts into three groups according to the subject-matter of the
breached obligation. The first comprises the most serious wrongs,
namely, breaches of the peace, in which the authors include
armed aggression and the forcible maintenance of a racist regime
or colonial domination. The second category, according to them,
consists of "violations of State sovereignty". This category c o m prises breaches of all the fundamental principles of international
law, from non-intervention to freedom of navigation on the high
seas. The third category covers all other breaches. See Grafrath
and Steiniger, loc. cit., pp. 225 et seq. (with a draft convention on
the subject); B. Grafrath, "Rechtsfolgen der volkerrechtlichen
Verantwortlichkeit als Kodifikationskriterium",
Wissenschaftliche
Zeitschrift der Humboldt-Universitdt
zu Berlin, Gesellschafts und
Sprachwissenschaftliche
Reihe (Berlin), vol. XXII, No. 6, 1973,
pp. 451 et seq.; P A . Steiniger, "Die allgemeinen Voraussetzungen der volkerrechtlichen Verantwortlichkeit der Staaten", ibid..
pp. 441 et seq.

(48) In other countries, the legal literature of this
period has developed the ideas put forward in previous years. For instance, it has confirmed in particular
the principle that a breach of the prohibition of the
use of force is an internationally wrongful act, which
because of its exceptional seriousness, must entail
the application of a regime of responsibility which is
much more severe than the regime attendant upon a
breach of other international obligations. It has also
confirmed that this difference of regime has the
threefold aspect outlined above.547-548 Some authors,
however, stand apart in openly advocating the systematic adoption of the distinction between an international "delict" and an international "crime". In
the opinion of Verzijl, for example, an international
crime should be distinguished from a delict in that it
not only creates an obligation on the part of the guilty State to restore the status quo ante or to indemnify
the victim of the wrong but also entails the application of sanctions by the international community. He
states that the term "international crime", first used
to describe a war of aggression, was subsequently extended to cover grave breaches of the laws of war,
crimes against humanity and similar misdemeanours. 549 Various authors extend the category of international crimes to other cases, but they do so only
in order to recognize that the faculty of punishing
them is possessed by States other than the State directly injured. D. Schindler, in an interim report to
the Institute of International Law on the principle of
non-intervention in civil wars, proposed that the perpetuation of a colonial regime or a regime of racial
discrimination should be regarded as an internationally wrongful act erga omnes and, as such, justifying
non-military intervention by third States. In his final
report he refers in particular to genocide as an international crime.550 Brownlie holds that the category of
international crimes includes the breach of any obligation flowing from a rule of jus cogens. Among the
"most probable" rules in that category, he mentions
those which prohibit wars of aggression, the slave
trade, piracy and other crimes against humanity, and

the rules which sanction the self-determination oi
peoples.551 Thinking along the same lines, some authors have put the question whether, in the event of
the breach of particularly important obligations, it
might not be necessary to envisage the possibility of

an actio popularis.552

(49) In conclusion, on the basis of the analysis
which has been made of the subject, the Commission
feels justified in saying that ideas have moved substantially ahead in the international legal literature of
different countries and different legal systems. The
opinions which in the older doctrine represented the
isolated voices of certain unusually forward-looking
thinkers have become increasingly widespread and
forceful, to the point where in modern works they represent a solidly established viewpoint. Many men of
learning have been impelled in their writings to follow a trend similar to that concurrently discernible in
the attitudes of various Governments and their representatives, and they have even helped to influence and consolidate the latters' views.
(50) Because of the relatively new aspects of the
question which is the subject of the present article,
an examination of the various codification drafts has
not provided the Commission with many useful suggestions for resolving it. Most of these drafts were
prepared before the Second World War and are generally confined to the specific topic of responsibility
for damage caused to foreigners. They therefore concentrate on defining the obligation to make reparation for such damage. The only draft which is both
recent and general in scope is the one prepared in
1973 by B. Graf/rath and P. A. Steiniger. The draft
provides (in article 6) that "the form and content of
international responsibility are governed by the character of the breach". It then makes-provision for special regimes of responsibility applicable to various
cases of internationally wrongful acts, classified according to the three groups recommended by the authors of the draft.553

(51) Having thus, as the foregoing pages indicate,
analysed in turn the evolution of international jurisprudence, of State practice and of legal opinion with
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See above, para. (46).
regard
to the subject dealt with in the present article,
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See, for example, I. Brownlie, International Law and the Use
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•121specific content of the obligation, an act of a State
which is not in conformity with what is required of
it by that obligation is always and indisputably an internationally wrongful act. Secondly, the Commission
recognized that the subject-matter of the international obligation breached has, on the other hand, an undeniable bearing on the definition of the regime of
responsibility attaching to the internationally wrongful act constituted by the breach in question. The
forms of responsibility applicable to the breach of certain obligations of essential importance for the safeguarding of fundamental interests of the international community naturally differ from those which apply
to the breach of obligations of which the subject-matter is different; and the respective subjects of international law permitted to implement (mettre en
oeuvre) those various forms of responsibility may also
be different. The Commission concluded from this
that it was necessary to distinguish between two different categories of internationally wrongful act according to the subject-matter of the international obligation breached, and that those categories were
bound to differ in their characterization.
(52) Although the Commission thus recognized conclusively that some wrongs are to be regarded as
more serious than others, and hence deserve to be
characterized accordingly, it did not feel that the task
of specifying the respective regimes of international
responsibility applicable to the two kinds of internationally wrongful acts thus distinguished came within
the scope of the present article, or indeed of the present chapter. This is a question which the Commission will have to settle when it takes up the problem
of the content and the different forms of responsibility. The Commission is of course well aware that,
having differentiated between internationally wrongful acts on the basis of the degree of importance of
the subject-matter of the breached obligation, it will
inevitably be compelled to go on and differentiate between the regimes of responsibility applicable. It has
already been shown that the distinction in question
is necessarily a normative one; it has been pointed
out that the only justification for making it in the
present draft is to enable the consequences attendant
on certain more serious wrongs to be differentiated
from those attendant on other breaches of international obligations. However, from the point of view
of the general structure of the draft, the two tasks
must obviously be accomplished in succession.
(53) For all these reasons the Commission felt that
it should resist the temptation to give any indication
at the present time, even in the commentary to this
article, as to what it thinks should be the regime of
responsibility applicable to the most serious internationally wrongful acts, namely, those it has decided
to call "international crimes". The temptation is easy
to understand, for the Commission's detailed consideration of State practice and learned works has necessarily acquainted it with numerous opinions on this
subject, some of them debatable, which have produced different reactions among its members and
caused them legitimate concern. However, since the

Commission will be obliged, at a later stage in its
work on the codification of State responsibility, to indicate its position as to the determination of the different forms of international responsibility which are
possible, and the different subjects of international
law which, are permitted to implement {mettre en
oeuvre) those forms of responsibility in the various
cases postulated, it must be very careful not to take
a stand too hastily on such delicate and complex issues. The Commission must nevertheless emphasize
here and now that it would be absolutely mistaken
to believe that contemporary international law contains only one regime of responsibility applicable
universally to every type of internationally wrongful
act, whether more serious or less serious and whether
injurious to the vital interests of the international
community as a whole or simply to the interests of
a particular one of its members. Having said that, it
must quickly be added that this by no means implies—indeed it is very unlikely—that when the
Commission considers the question of forms of responsibility and of the determination of the subject
or subjects of international law permitted to implement (mettre en aeuvre) the various forms concerned,
it will conclude that there is one uniform regime of
responsibility for the more serious internationally
wrongful acts, on the one hand, and another uniform
regime for the remaining wrongful acts, on the other.
In point of fact, international wrongs assume a multitude of forms and the consequences they should
entail in terms of international responsibility are certainly not reducible to one or two uniform provisions.
Moreover, we have seen the extent to which State
practice and the authors of legal writings bring out
the differences in gravity that exist even among the
various internationally wrongful acts which are
lumped together under the common label of international crimes. The same must undoubtedly be true of
other internationally wrongful acts; the idea that they
always entail a single obligation, that of making reparation for the damage caused, and that all they involve is the determination of the amount of such reparation, is simply the expression of a view which
has not been adequately thought out.
(54) The Commission also recognized that it would
be wrong to believe that there is a single basic regime
of international responsibility which is applicable to
all internationally wrongful acts without distinction,
and that all that is required is to add extra consequences to it for wrongful acts constituting international crimes. That may be true for some particular
crimes, but there is no gainsaying the possible existence of others with respect to which the applicability
of certain specific forms of responsibility would exclude the applicability of the consequences prescribed
for other wrongs. The idea that there is some kind
of least common denominator in the regime of international responsibility must be discarded. It is therefore inconceivable that the Commission, even if it so
wished, could limit its task to establishing in the
draft articles a supposedly general regime of responsibility valid for all internationally wrongful acts,
leaving it to international custom or particular con-

-123ventional instruments to lay down the regime, or
rather regimes, of responsibility applicable to international "crimes". It would be unfortunate if the Commission falsely gave the impression that it considers
the regime of responsibility prescribed by general international law to be the same for all internationally
wrongful acts. General international law now differentiates between various types of internationally
wrongful acts and, consequently, between various regimes of international responsibility; accordingly, the
codification of general international law entails the
definition of those different kinds of wrong and the
determination of the corresponding regimes of responsibility. Moreover, it should be remembered that
the General Assembly has asked the Commission to
codify the whole body of general rules governing international responsibility, regardless of the subjectmatter of the obligation breached by the State and of
the seriousness of the breach for the international
community; and one point which the General Assembly stressed particularly was that priority should
be given to the question of responsibility for the
breach of the most essential international obligations.
The Commission would therefore be disappointing
the hopes placed in its work if it prepared a draft
convention which made no reference to the regime of
responsibility applicable to breaches of obligations of
that kind.
(55) The Commission is also convinced that, in codifying the genera! rules which recognize the existence
of different types of internationally wrongful act and
which, in pursuance of this recognition, provide for
different regimes of international responsibility, it is
in no danger of encroaching on the Charter of the
United Nations or on the special regime of measures
which the Charter provides in regard to certain acts
which it particularly sets out to prevent and punish.
The Commission :_ in no way called upon to interpret or to supplement the Charter by the rules which
it formulates, and still less to derogate from the
Charter. Its task is to codify general international
law. In so far as certain provisions of the Charter are
now an integral part of general international law on
the subject with which the Commission is concerned,
they will be logically and faithfully reflected in its
work. Otherwise, precisely because of their "special"
nature and also because of the provisions of Article
103, the provisions of the Charter would always prevail over those of a general codification convention.
Any concern which may be felt about this question
is therefore groundless.
(56) In conclusion, the Commission, recalling the
programme of work on the codification of State responsibility which it adopted at its fifteenth session
in 1963-—in which it affirmed the need to consider
whether it was advisable to distinguish between different categories of internationally wrongful acts from
tne standpoint of the regimes of responsibility applicable to them554—and taking as a basis the results of
554 Set second point, para. (1), of the programme of work on
state responsibility adopted in 1963 by the Sub-Committee on

tne study thus far, decided, in the present article,
which it adopted unanimously on first reading, to establish a distinction between international crimes and
international delicts and to state the basic criteria for
this distinction. In due course it will proceed to determine the regimes of international responsibility applicable to these different types of internationally
wrongful act.
(57) Having given these explanations, the Commission considers it advisable to add the following comments on the various paragraphs of article 19.
(58) Paragraph 1 merely states the principle that the
subject-matter of the international obligation
breached has no bearing on the characterization as
internationally wrongful of an act committed by a
State in breach of that obligation. The main purpose
of the explicit formulation of this principle, which is
the corollary to the principle stated in sub-paragraph
(b) of article 3, is to bring out, as a premise and, in
a way, as a warning regarding the subsequent provisions of the article, that any act of the State which
is not in conformity with what is required of it by
any international obligation whatsoever is an internationally wrongful act and engages the responsibility
of the State. The fact of distinguishing, among the
mass of international obligations of States, those
which are considered to be most essential and to
safeguard the fundamental interests of the international community, and the fact that breaches of such
obligations are treated as specially serious acts and as
"international crimes", should not give the false impression that, in the end only these breaches are
significant. The others also have their importance,
have a disrupting effect on international life and
necessarily have consequences in regard to international responsibility. From this point of view paragraph 1 covers both paragraph 2, on the most serious,
and paragraph 4, on the less serious breaches; it
brings them together by emphasizing the equally
wrongful nature of acts which, under different designations, come within the scope of one or the other
of these two paragraphs.
(59) Paragraph 2 deals with the most serious breaches and introduces, with respect to them, the idea
of " international crime". After mature consideration,
the Commission chose this designation because it
has come into common use in the practice of States
and in contemporary learned works and because it is
frequently employed in resolutions adopted by organs, first, of the League of Nations and, later, of the
United Nations, as well as in important international
instruments, including the Declaration on Principles
of International Law concerning Friendly Relations
and Co-operation among States in accordance with
the Charter of the United Nations, the "Definition of
Aggression" adopted by the General Assembly (resolutions 2625 (XXV) and 3314 (XXIX) respectively),
and the conventions on genocide, apartheid,555 etc. Of
State Responsibility at the Commission's fifteenth session (Yearbook... 1963. vol. II, p. 228, document A/5509, annex I, para. 6.
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-123 course, in adopting the designation "international
crime", the Commission intends only to refer to
"crimes" of the State, to acts attributable to the
State as such. Once again it wishes to sound a warning against any confusion between the expression
"international crime" as used in this article and
similar expressions, such as "crime under international law", "war crime", "crime against peace",
"crime against humanity", etc., which are used in a
number of conventions and international instruments
to designate certain heinous individual crimes, for
which those instruments require States to punish the
guilty persons adequately, in accordance with the
rules of their internal law. Once again, the Commission takes this opportunity of stressing that the attribution to the State of an internationally wrongful
act characterized as an "international crime" is quite
different from the incrimination of certain individuals-organs for actions connected with the commission
of an "international crime" of the State, and that the
obligation to punish such individual actions does not
constitute the form of international responsibility
specially applicable to a State committing an "international crime" or, in any case, the sole form of this
responsibility.
(60) The Commission had, in theory, a choice between several approaches for designating the international obligations whose content is such that an act
committed by a State in breach of one of them is regarded as an "international crime". It considered,
however, that it should reject the idea of drawing up
a list of these obligations, for that would have had a
number of major disadvantages. First, the establishment of such a list—which ought to be complete,
and even exhaustive—would be virtually impossible,
and the Commission would have been entirely diverted from its present tasks if it had had to undertake work of that kind. Secondly, carrying out that
work would have very considerably increased the
risk, which the Commission has always tried to
avoid, of allowing itself to become involved, under
cover of the codification of international responsibility, in defining the content of the obligations whose
breach entails international responsibility. As the
Commission has emphasized on a number of occasions, in its codifying of international responsibility it
should simply take note of the fact that States have
certain international obligations, take them for granted and accept them as they have been defined, either
by international custom or by written instruments.
For the Commission itself to attempt to define these
various obligations would mean transforming the
codification of State responsibility into codification of
the whole of international law. Thirdly and lastly, the
preparation of a list of the obligations whose
breach—in certain circumstances, at least—would
constitute an international crime, would necessarily
lead to a "rigid" result reflecting the situation of today and not permitting the rule it is intended to establish to be progressively adapted to the future evolution of international law. Although the breach of
some particular obligation is not now considered to
be an international crime, a change may take place in

the legal conscience of States, and it would be unsatisfactory if the convention adopted today had to be
constantly amended to bring it into line with the developments of tomorrow.
(61) The Commission therefore decided to follow
the system adopted in the first instance by itself, and
subsequently by the United Nations Conference on
the Law of Treaties, for determining the "peremptory" norms of international law. This system consists
in giving only a basic criterion for determining the
obligations in question—a criterion clear enough to
permit international practice and jurisprudence to
crystallize around it, and at the same time flexible
enough not to be an obstacle to development of the
legal conscience of States. The criterion formulated in
paragraph 2 of article 19 has two aspects. One is the
requirement that the obligation breached shall, by
virtue of its content, be essential for the protection of
fundamental interests of the international community; the other, which complements the first and provides a guarantee that is essential in such a delicate
matter, makes the international community as a
whole responsible for judging whether the obligation
is essential and, accordingly, whether its breach is of
a "criminal" nature. At first sight, the text of paragraph 2 may give an impression of tautology. In
reality, what it says is no more tautological than the
analogous text of article 53 of the Vienna Convention. What the latter article provides is that in order
to be "objectively" considered as "peremptory", i.e.
as not permitting of any derogation, a norm of international law must be "subjectively" accepted and recognized as such by the international community as
a whole. Similarly, paragraph 2 of the article under
consideration provides that in order to be "objectively" considered as an "international crime", and as
such liable to more severe legal consequences as a result of responsibility, an inr nationally wrongful act
must be "subjectively" recognized as a "crime" by
the international community as a whole. Moreover, it
is clear what is meant by this reference to the international community as a whole. It certainly does not
mean the requirement of unanimous recognition by
all the members of that community, which would
give each State an inconceivable right of veto. What
it is intended to ensure is that a given internationally
wrongful act shall be recognized as an "international
crime", not only by some particular group of States,
even if it constitutes a majority, but by all the essential components of the international community.
(62) This being so, the Commission considers it important not to be misled by the parallel drawn above
between the basic criterion stated in the present article for determining internationally wrongful acts
falling within the category of international crimes,
and the criterion set out in article 53 of the Vienna
Convention for determining the norms of international law which are to be included in the category
of peremptory norms. Care must be taken not to carry this parallel further than it really goes. It would be
wrong simply to conclude that any breach of an obligation deriving from a peremptory norm of interna-

tional law is an international crime and that only the
breach of an obligation having this origin can constitute such a crime. It can be accepted that obligations
whose breach is a crime will "normally" be those
deriving from rules of jus cogens, though this conclusion cannot be absolute. But above all, although it
may be true that failure to fulfil an obligation established by a rule of jus cogens will often constitute an
international crime, it cannot be denied that the category of international obligations admitting of no derogation is much broader than the category of obligations whose breach is necessarily an international
crime. Too close an assimilation of the two notions
may be an attractive simplification, but it does not
appear to be conceptually acceptable.
(63) After stating, in paragraph 2 of the article, the
basic general criterion to be applied in the specific determination of internationally wrongful acts falling
within the category of international crimes, the Commission was faced with an alternative: either to confine the article to the general criterion, or to include
additional particulars, in order to facilitate the understanding and application of the criterion. It noted
that the authors of the Vienna Convention chose the
first solution, and at a certain stage some members
of the Commission suggested following that example.
On reflection, however, it seemed to the Commission
that the problem of differentiating international
crimes from other internationally wrongful acts was
far more complicated than that of distinguishing between peremptory norms of international law and
norms from which derogation is permitted. Consequently, the Commission was finally unanimous in
recognizing the advisability of adopting the second
solution. It therefore decided to give, through a number of examples, some more concrete indications of
how the basic principle would be adapted and applied
in practice. This »i did in paragraph 3 of the article.
(64) In order to adhere to its intention, the Commission refrained from any attempt itself to define
any particular breach of an international obligation as
an international crime. It considered that it was not
its task to identify certain actions as international
crimes or to outline an international criminal code.
Wishing to give its own indications an objective basis, it therefore took pains to refer to international
law now in force, and more specifically to certain
conventional instruments—including, in particular,
the United Nations Charter and some other multilateral treaties—which show that breaches of certain international obligations are recognized as international
crimes, and to international custom in so far as it
shows a similar recognition. It is fr-om these established sources that the examples in paragraph 3
are drawn. The Commission has nevertheless taken
the precaution of stating expressly that the content of
this paragraph must be read in the light, and having
regard to the application, of the basic principle stated
in paragraph 2. This means that in order to establish
in a concrete case whether the breach of one of the
international obligations cited as examples is indeed
an international crime and must suffer the conse-

quences thereof, confirmation must always be sought
in the basic criterion, and it must be established that
the obligation actually breached is really an obligation
so essential for the protection of fundamental interests of the international community that its breach is
recognized as an international crime by that community as a whole. Lastly, it should be noted that the
examples given are in no way intended to be exhaustive: that is to say, it must not be concluded that international law now in force does not recognize
others. This is what is meant by the words "an international crime may result, inter alia, from". Then,
it need hardly be said that the reference to international law in force makes it clear that the situation
may change in the future. Internationally wrongful
acts which are not regarded as crimes by international law today, could obviously be so regarded by the
international law of tomorrow.
(65) The technique adopted in drafting the examples
in paragraph 3 is as follows: first, a specific field is
mentioned in which contemporary international law
imposes on States obligations of such a kind that
their breach is considered an international crime;
then there follow one or more specific examples of
obligations existing in this field, which prohibit actions now considered by the international community
as a whole to be typical international crimes. By using the words "such as that" the Commission intended to emphasize once again that any obligation
referred to is mentioned only as one example among
others.
(66) As the examples in paragraph 3 are formulated,
the conclusion that an international crime crime has
been committed depends in every case on two requirements being met: (a) the obligation in one or
other of the spheres mentioned must be "of essential
importance" for the pursuit of the fundamental aim
characterizing the sphere in question; and (b) the
breach of that obligation must be a "serious" breach.
It is not difficult to see the reason for this dual requirement. In each of the spheres mentioned there
are obligations which are of primary importance in
the pursuit of the fundamental aim in question, and
others which are of only secondary importance. A
breach of one of the latter can obviously not be taken
as the basis for accusing a State of an international
crime. Moreover, even the breach of an obligation of
essential importance may not assume proportions
sufficient to warrant it being characterized as a crime.
This can be done only if the seriousness of the
breach is established. Thus it cannot be concluded
that an international crime exists unless these two
conditions are met.
(67) The four spheres mentioned respectively in
sub-paragraphs (a), (b), (c) and (d) of paragraph 3 are
those corresponding to the pursuit of the four fundamental aims of the maintenance of international
peace and security, the safeguarding of the right of
self-determination of peoples, the safeguarding of the
human being, and the safeguarding and preservation
of the human environment. The Commission made
its choice in the light of the results of its analysis of

-121international jurisprudence, State practice and the
most authoritative doctrine—an analysis which has
been relied on throughout this commentary. The
rules of international law which are now of greater
importance than others for safeguarding the fundamental interests of the international community are
to a large extent those which give rise to the obligations comprised within the four main categories mentioned. It is mainly among them that are to be found
the rules which the contemporary international legal
order has elevated to the rank of jus cogens. And it
is mainly among the obligations they impose on
States that are to be found those obligations whose
breach is no longer accepted as an internationally
wrongful act like any other. There is no need to emphasize the decisive influence which the Charter of
the United Nations has had on this development of
international law, especially those provisions of the
Charter which set out the purposes and principles of
the United Nations.
(68) The maintenance of international peace and
security has been the main preoccupation of the international community and its most vital concern for
a very long time. It is not surprising that the Commission should have headed its list of examples with
the international obligations relating to this fundamental aim. In the legal thinking of States, breaches
of these obligations represent the most serious international crimes. As a specific example of an international crime in this sphere, the Commission has
chosen the breach of the obligation prohibiting aggression—the most indisputable example, the supreme international crime. The Commission decided
unanimously not to attach any adjective to the term
"aggression". With regard to the notion of aggression itself, most of the members of the Commission
referred to the definition of aggression adopted by
consensus
in
General
Assembly
resolution
3314 (XXIX). Some members of the Commission,
however, thought that the notion of "aggression"
could have a broader meaning than that given it by
the said definition and could, for example, include
"economic" aggression as well as aggression involving the use of armed force.556 The Commission was
nevertheless unanimous in recognizing that it was
not its task to define the precise notion of aggression,
since that was the responsibility of other bodies.
Moreover, it stressed that, as mentioned above, the
actions it mentioned were only examples.
(69) Having regard to the second of the purposes of
the United Nations as set out in the Charter, the
356
These members referred in particular to their statements in
the Commission at its eighteenth session (see Yearbook... 1966,
vol. II, p. 246, document A/6309/Rev.l, part II, chap. II, "Draft
articles on the law of treaties", para. (3) of the commentary to article 49, recommending the inclusion of economic pressure within
the concept of coercion, and also to the contents of the Declaration on the Prohibition of Military, Political or Economic Coercion in the Conclusion of Treaties, adopted on 23 May 1969 at the
United Nations Conference on the Law of Treaties (Official Records of the United Nations Conference on the Law of Treaties, Documents of the Conference (United Nations publication, Sales No.
E.70.V.5), p. 2S5.

Commission gave second place to the sphere of obligations essential for safeguarding the right of selfdetermination of peoples. In that context, it was
unanimous in selecting, as what today is an indisputable example of an international crime, the breach of
the obligation prohibiting the establishment or maintenance by force of colonial domination. The expression "by force" should be understood as meaning
against the will of the subject population, even if that
will is not manifested, or has not yet been manifested, by armed opposition. Some members of the Commission spoke of the possibility of deleting this expression, but did not press the suggestion when it
was objected that it might have the effect of unduly
extending the scope of the international "crime" referred to.
(70) In the general context of the pursuit of the
third of the purposes of the United Nations, namely
"respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion" the Commission thought that, for
the purposes of the subject-matter of the present article, it should concentrate its attention on the sphere
of obligations for safeguarding the human being. In
addition, in order to avoid extending the category of
international crimes beyond what is reasonable and
to remain in conformity with the provisions of international law now in force, it added the qualification
that, for the breach to be characterized as an international crime, it must be "on a widespread scale",
that is to say, it must take the form of a large-scale
or systematic practice adopted in contempt of the
rights and dignity of the human being. As specific
examples, it expressly mentioned slavery, genocide
and apartheid, but did not fail to note that other
manifest breaches might be considered as international crimes in this sphere.
(71) Lastly, within the equally wide framework of
concern for the preservation of certain assets which
are essential for the progress and survival of humanity, the Commission paid particular attention to recent developments in international law on the subject
of the safeguarding and preservation of the human
environment. In this sphere, it took as its example a
breach of the obligations prohibiting massive pollution of the atmosphere or the seas. Some members
expressed reservations regarding the choice of pollution as an example, because they thought that the
notion of pollution was not defined as precisely as
the other examples mentioned in paragraph 3. Nevertheless, they expressed full agreement with the
general provision in sub-paragraph (d).
(72) Paragraph 4 of article 19 seeks to define comprehensively all the internationally wrongful acts
which do not come within the special category of
"international crimes". Such a definition, which
some members of the Commission do not consider
absolutely essential, seems particularly necessary and
useful to others, especially in view of the use to be
made of it later in the draft, in particular for determining the regimes of responsibility applicable to the
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purposes of this definition, the Commission provisionally adopted the term "international delicts".
This designation was commonly used as a synonym
for internationally wrongful acts in works on international law written in French, Italian, Spanish and
German before the introduction of the category of
"international crimes" was contemplated, and it has
the added advantage of being habitually employed in
several systems of internal law to denote unlawful
acts of lesser gravity than those called "crimes".
However, the literal equivalent in English, "international delict", is obsolete, and it is difficult to find
terminology in the common law systems which
corresponds to what is current in the systems of Roman origin. The Commission will therefore revert to
this point later.
(73) In conclusion, the Commission wishes to emphasize that it is aware of the exceptional importance
of the subject dealt with in this article. In the codification of the law of international responsibility, the
adoption of a formulation which expressly recognizes
the distinction between international crimes and international delicts is a step comparable to that
achieved by the explicit recognition of the category of
rules of jus cogens in the codification of the law of
treaties. The Commission is therefore convinced that
the representatives of Governments will devote very
special attention to this article when discussing its report.

Article 20
Breach of an international obligation
requiring the adoption of a particular
course of conduct
There is a breach by a State of
an international obligation requiring
it to adopt a particular course of
conduct when the conduct of that State
is not in conformity with that required
of it by that obligation.
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(1) The breach by a State of any international obligation incumbent upon it always constitutes an internationally wrongful act which may engage the international responsibility of the State that breaches the
obligation. However, the obligations prescribed by international law are not all identical. On the contrary,
they present substantive differences which have diverse consequences as regards determination of the
conditions in which they are breached and as regards
the characterization of the acts of the State committed in breach of them. In the context of article 19 of
the draft, the Commission has already found it
necessary to distinguish between international
"crimes" and international "delicts", on the basis of
the degree of importance of the subject-matter of the
international obligation breached for safeguarding the
fundamental interests of the international community
as a whole. As has been seen, the need for such a
distinction derives from the fact that, in contemporary international law, different regimes of responsibility are attached to "international crimes" and "international delicts", as regards both the consequences
of the internationally wrongful act for the State
which committed it and the subjects authorized to
"implement" those consequences. However, international obligations not only express duties pertaining
to different sectors of inter-State relations and to
matters of varying importance for the international
community; they are also differently structured as regards determination of the ways and means by which
the State is supposed to discharge them. For example, there are international obligations which require
the State to perform or to refrain from a specifically
determined action. There are other cases in which
the international obligation only requires the State to
bring about a certain situation or result, leaving it
free to do so by whatever means it chooses. Obligations of the first kind are sometimes called obligations "of conduct" or "of means", and those of the
second kind obligations "of result".22
(2) Questions of terminology aside,23 it is obvious
that international obligations have different strucYearbook . . . 1977. v o l .
*/
(Part Two), p p . 1 1 - 1 8 .

II

22
This terminology, which originates in systems or internal
law, more particularly those deriving from Roman law, is also Frequently employed in international law. It should be pointed out,
however, that, while there is no doubt that international law recognizes obligations in both the above-mentioned categories, there
would be some risk of confusion in seeking to liken the distinction and the related characterizations made in international law
too closely to those which are familiar in private law systems and
which are logically influenced by the characteristics of these other
legal systems. In other words, while in most cases an obligation
which is one "of conduct 1 ' or "of means" in international law is
of the same kind in civil law, this is not always the case; and the
same applies to obligations "of result".
23
The distinction between these two types of obligation in international law was first stated explicitly by D. Donati, who made
it a general principle (D. Donati, / rraiiaii intemazionati net dirino
cosiituzionale (Turin, UTET, 1906), vol. I, pp. 343 et seq.). This
distinction had already been implicitly made by H. Triepel, when
he emphasized the difference between directly ordered internal law
and internationally necessary internal law (H. Triepel, Volkerrecht
und Latutevecht (Leipzig, Hirschfeld, 1899), p. 299). It also follows
from the p r a s e from D. AnEitotti qwHed in foot-note 27 belcw.

tures and impose their requirements on States in
ways which are not always the same. In so far as it
proves necessary for the purposes of the present articles, account must therefore be taken of these differences in the nature of international obligations.
Admittedly, draft article 16 already states the general
principle that there is a breach of an international obligation by a State when an "act" of that State is not
in conformity with what is required of it by that obligation, but it does not say how it may be concluded
that there exists an "act of the State" which is "not
in conformity with what is required of it" by the obligation in question, when the structure of that obligation is of one kind rather than another. Now it is
precisely in this respect that the nature of the obligation has a decisive effect for, in international law
as in private law, the breach of an obligation formally
requiring the use of specifically determined means is
not occasioned in the same way as the breach of an
obligation which leaves the subject free to choose between various means. In other words, in order to determine whether a certain conduct, of the State constitutes a breach of an international obligation incumbent upon it, it is necessary to know whether the obligation is in the nature of an obligation "of conduct" or "of means" or, on the contrary, an obligation "of result".
(3) In view of these considerate.:, the Commission
thought it necessary to make a distinction in this
chapter of the draft between the breach of international obligations "of conduct" or "of means" and
the breach of obligations "of result". It may be
asked, and some members of the Commission did
ask, whether the adoption of such a distinction is not
likely to cause some uncertainty, since in their opinion it is not always easy in practice to identify a given obligation as one "of conduct" or "of means", or
one "of result". For example, in certain countries of
the Council of Europe, the question has arisen
whether the 1950 Convention for the Protection of
Human Rights and Fundamental Freedoms24 does or
does not impose on the parties thereto an obligation
"of conduct", namely, the obligation to enact certain
legislation. It may also be that, within a system of
rules governing an institution of international law,
there are obligations "of conduct" or "of means"
alongside other obligations which have the characteristics of an obligation "of result". For example, the
general rules governing the right of innocent passage
through the territorial sea, set out in article 14 of the
1958 Convention on the Territorial Sea and the Contiguous Zone,23 are formulated in terms of obligations
"of result" rather than "of conduct" or "of means".
But this does not prevent the same article from stating an obligation "of conduct" or "of means" in the
particular case of the innocent passage of submarines
through the territorial sea, these vessels being required to navigate on the surface and to show their
nag.
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(4) There are, indeed, cases in which problems of
iflterpefaitGn may arise. However, if in such a case
ap international dispute arises as to whether an international obligation is of one type rather than another, it will dearly be for the competent international law tribunals to settle the question. In the opinion
@f the Commission, the possible existence of specific
pfoUems of interpretation in certain cases, which are,
moreover, marginal, is not in itself a sufficient reason
to omit from the draft articles the distinction between the two types of the international obligation
Mentioned, since that distinction is of fundamental
importance in detamiiiinjg how the breach of an inmmmmmi ©Wigation is committed in any particular
instance.2® The normative and practical importance of
is© distinction between obligations "of conduct" or
*of metM" and obligations "of result" for the codHeaip^ of the general ruta governing international
fvpomibility will appear, particularly, during the
consideration of ihe various problems relating to the
determination of Ihe time and duration of the breach
of an international obligation, i.e. what is called the
l&npm mmmlssl Midi, which the Commission intends to take up in connexion with the last article of
chapter III of the draft.
(5) To recognize the existence of two different types
of international obligation according to their nature,
and the importance of distinguishing between them
in determining when and how the breach of each of
these types of international obligation occurs, does
not mean that it is necessary to specify, in the present drift articles, criteria for establishing the cases in
which international law must impose on States obligations "of conduct" or "of means" and those in
which it must confine itself to imposing obligations
"of result". It is at the stage of formation of the
"primary" rules of international Saw that this legal
system makes, as it v."»re, an ideal choice between
the cases in which it must confine itself to requiring
a State to achieve a particular concrete result, while
respecting its sovereign freedom to choose the means
of doing so, and the cases in which the object in
view leads it to -esquire the State to adopt a particular
course of conduct. What must be emphasized at the
present stage is that the conditions in which an international obligation is breached vary according to
whether the obligation requires the State to take
some particular action or only requires it to achieve
a certain result, while leaving it free to choose the
means of doing so.
(6) Article 20 of the draft is concerned only with the
breach of international obligations whose fulfilment
26
This distinction is not, moreover, the only one to be taken
into consideration for the purpose of determining the conditions
in which the breach of an international obligation takes place. In
the context of a later article in this chapter of the draft, the Commission intends to take account of the difference between the case
in which the breach of an international obligation is revealed by
the mere conduct of the State and the case in which the breach
only occurs when there is added to the conduct of the State an
external event which it was, precisely, required to prevent (wrongful act constituted by an evens).

requires the use by the State of specifically determined means. Here, therefore, it is necessary to establish the conditions in which there is a breach of
an international obligation requiring the State to take
action which the obligation specifically determines or
to refrain from sush action. Obligations of this type
are frequently encountered in international law where
the action required of tiie State has to be taten at tte
level of direct relations between States. Obligation
"of result", on the other hand, the breach of which
is the subject of article 21 of the draft, predominate
where the State is required to bring about a certain
situation within its system of internal law. In sudi
cases, international law naturally respects the freedom of the State tnd confines itself to informing t t e
State of the m u l t to be achieved, leaving it free to
choose the means to be used for'-that purpose." Nevertheless, in this caw tern, it sometimes happens
that international law enters, as it were, into the
sphere of the State, to require -the adoption of e particular course of conduct by some branch of the State
machinery. Needless to say, obligations "of conduct"
or "of means" are more frequently provided for by
conventional international law than by customary
law.
(7) The particular course of conduct which certain
international obligations require of the State may be
active conduct or conduct of omission. It may relate
to different branches of State activity. For example,
international obligations sometimes require an action
or an omission by legislative or, more frequently,
normative organs of the State—action consisting in
adopting or abrogating a specific rule, whatever its
form or denomination may be (law, decree, regulation, etc.), or, conversely, in not adopting or not
abrogating certain specific rules. However, there are
also international obligations which provide that the
particular action or omission required of the State
shall be undertaken by executive or judicial organs.
The required action or omission may, moreover, be
of a legal as well as of a purely physical nature.
(8) The distinction referred to above must not obscure the fact that every international obligation has
an object or, one might say, a result, including the
obligations called obligations "of conduct" or "of
means". Conversely, every international obligation,
even if it is of the type called an obligation "of result", requires of the obligated State a certain course
of conduct. What distinguishes the first type of obligation from the second is not that obligations "of
conduct" or "of means" do not have a particular ob27
Attention was drawn to this characteristic of international
obligations by D. Anzilotti ("La responsabilite Internationale des
Etats a raison des dommages soufTerts par des elrangers". Revue
generate de droit international public (Fans), vol. XIII, No. 1 (January-February 1906), p. 26). "It is for this reason", he adds, "that
in mest cases the State carries out fewer acts prescribed by international law than acts which it has itself freely chosen as being
the most appropriate for the performance of its duty towards other
States1' [translation by the Secretariat! §@e also, by the same author, Teoria generate delta responsabilita dello Slalo nel diritlo initrnazionale, reprinted in Scrini di diritlo internazionale pubblico
(Padua, CEDAM, 1956), vol. I, p. 117.
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achieved through action, conduct or means "specifically determined" by the international obligation itself, which is not true of international obligations "of
result". This is the essential distinguishing criterion
for characterizing an international obligation as an
obligation "of conduct" or "of means". It is not sufficient, for example, for an obligation to provide, as
does Article 33 of the Charter of the United Nations,
that States shall settle their international disputes by
"peaceful means", for it to be characterized forthwith as an obligation "of conduct" or "of means".
In practice, as the same Article indicates, States remain free to choose the "peaceful means" which
they consider most appropriate for settling the dispute between them. Moreover, the specific determination of the required action, which identifies an international obligation as an obligation "of conduct"
or "of means", may vary in its degree of precision.
For example, an international obligation may specify
that the State shall enact "a law", or it may require
the State to adopt "legislative measures". In the latter situation, the obligation, while remaining an obligation "of conduct" or "or means", nevertheless
leaves the State some latitude, enabling it to proceed
either by enacting a law proper or by some other
normative means peculiar to its legal system. The
content of the normative act required may also sometimes be defined in full detail and sometimes simply
indicated in a much more summary fashion. Obviously, there is a difference between the international
obligations imposed on States parties by "uniform
law" conventions, for example, and those specified in
the Geneva Conventions of 12 August 1949 for the
protection of war victims, concerning the repression
of abuses and infractions committed in breach of
those Conventions, namely, that:
The High Controlling Parties undertake to enact any legislation
necessary to TO vide effective penal sanctions for persons committing, or ordering to be committed, any of the grave breaches of
the present Convention defined in the following Article.38

inter-State relations. Thus, an obligation "of conduct" or "of means", such as one requiring that the
armed forces or police forces of a country should not
enter the territory of another country without its consent, is intended to produce its effects, not in the internal domain of the State, but entirely in the sphere
of direct inter-State relations. The same applies, for
example, to the obligation "of conduct" or "of
means" concerning the procedure for the innocent
passage of submarines through the territorial sea of
a foreign State. In general, it should be noted that
the sphere in which an international obligation "of
conduct" or "of means" produces its effects depends, in the last analysis, on the international legal
interests which the obligation is intended to protect.
International obligations "of conduct" or "of
means" may exist in any sector of international law;
they do not belong to any particular sector of international law, even though they are, in fact, more
common in some sectors than in others. In any case,
the fact that the effects of the obligation manifest
themselves within the State or directly at the interState level has no bearing on the question when and
how a breach of this type of international obligation
occurs. In both cases, the breach is established in the
same way.
(10) The so-called "uniform law" international conventions offer one of the most typical examples of
obligations requiring specifically determined action by
"legislative" organs of the State. As has been noted,
these obligations are not confined to providing that
the State must take legislative action; they also specify the precise content of the legislation required. As
a general rule, the State is bound by these obligations
to reproduce in its legislation the actual text of the
uniform law annexed to the international convention
in question. For example, article 1, paragraph 1, of
the Convention relating to a uniform law on the international sale of goods (The Hague, 1964) provides
that:
Each Contracting State undertakes to incorporate into its own

And yet there is no doubt that, in the first case as legislation, in accordance with its constitutional procedure, not lain the second, we are concerned with international ter than the date of the entry into force of the present Convention
obligations "of conduct" or "of means", since the in respect of that State, the Uniform Law on the International
action required of the State is always specifically de- Sale of Goods ... forming the Annex to the present Convention.**
termined as being the adoption of "rules".
The Hague Conventions on Private International
(9) The fact that international obligations which are Law, some of the international labour conventions,
defined as obligations "of conduct" or "of means" some agreements on international sanitary regularequire of the State specifically determined actions or tions, the provisions drawn up by certain internationomissions by some part of the State machinery—or, al organizations and agencies, etc. contain many
in other words, the fact that these obligations enter, similar formulas. A classic example is to be found in
as it were, into the sphere of the domestic jurisdic- article 24 of the Convention instituting the definitive
tion of States to tell them how they must discharge Statute of the Danube, which was signed at Paris on
the obligation in question—does not mean that the 23 July 1921 and laid down expressly that the Dafulfilment of obligations of this kind produces effects nube Commission should draw up navigation and
only in the internal domain of the State. On the con- police regulations and that:
trary, as has been noted above,29 obligations of this
Each State shall bring these regulations into force in its own
nature are to be found mainly in the sphere of direct territory by a legislative or administrative act ...M
28
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(11) Examples of international obligations requiring
specific legislative action may also be found in international conventions having other purposes. For example, article 10, paragraph 1, of the State Treaty for
the re-establishment of an independent and democratic Austria (Vienna, 15 May 1955) requires Austria
a
to codify and give effect to the principles set out in
Articles 6, 8 and 9" of the Treaty.32 Conversely, the
same paragraph requires Austria "to repeal or amend
all legislative and administrative measures adopted
between 5th March, 1933 and 30th April, 1945,
which conflict with the principles set forth in Articles 6, 8 and 9" of the Treaty. Article 2, paragraph 1 (c), of the 1965 International Convention on
the Elimination of All Forms of Racial Discrimination provides that:
Each Slate Party shall take effective measures ... to amend, reKind or nullify any laws and regulations which have the effect of
creating or perpetuating racial discrimination wherever it exists.33

Smilarly, under article 3 (a) of the 1960 Convention
against discrimination in education, States undertake
to "abrogate any statutory provisions and any administrative instructions ... which involve discrimination
in education" M
(12) In addition to international obligations requiring specifically determined action by legislative organs, international law also knows obligations that
require specifically determined action by the executive organs of the State. Examples which may be
mentioned are the specific obligations to deliver arms
and other objects, to deliver or scuttle ships and to
dismantle fortifications, which appear so frequently
in peace treaties. For example, article 115 of the
Treaty of Versailles provides for the destruction of
the fortifications, military establishments and harbours of the Island of Heligoland " by German labour
and at the expense of Germany".35 In articles 145,
195 and other articles of part V of the Treaty of Versailles, in arii' :, 40, 41 and 42 of the Treaty if
Peace with Italy, of 10 February 194736 and ii. f'miLi
provisions of other peace treaties concluded at the
end of the Second World War, examples may also be
found of international obligations requiring specific
action by the executive organs of the State. The
clauses in certain treaties requiring the parties to employ specifically determined means (negotiation,
mediation, conciliation, arbitration, judicial settlement)-for the settlement of disputes relating to the
application or interpret.ition of the provisions of those
treaties may also be cited as examples of international obligations requiring a particular course of active
conduct by executive organs of the State.
(13) Lastly, there are international obligations requiring specifically determined action which must be
32
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carried out by the judicial organs of the State. Typical
examples of international obligations requiring specifically determined action by judicial organs are to be
found in the provisions of peace treaties which, like
annex XVII, section A, to the 1947 Treaty of Peace
with Italy, require the competent authorities to revise
certain decisions and orders of prize courts. Other examples are provided by some international conventions on jurisdiction, the recognition of foreign decisions and legal assistance; such examples include article 2, paragraph 1, and articles 31 and 32 of the European Communities Convention of 27 September
1968, on jurisdiction and the enforcement of civil and
commercial judgments.37
(14) As indicated above,38 the particular course of
conduct required of a State by an international obligation may also be one of omission. Once again, the
conduct in question may be required of the legislative organs of the State as well as of the executive
or judicial organs. An example of an international obligation specifically requiring the State not to rescind
certain laws is to be found in article 10 of the Austrian State Treaty mentioned above.39 By the provisions of this article, Austria undertakes to maintain
the laws already adopted for the liquidation of the
remnants of the Nazi regime, as well as the law of
3 April 1919 concerning the House of Hapsburg-Lorraine.
(15) Conduct of omission by executive organs is
also specifically required by some international obligations. There are many international obligations
which require the administrative authorities, particularly the police, to refrain from entering certain premises which enjoy special protection, such as the premises of a diplomatic or consular mission or an international organization (see, for example, article 22,
paragraph 1, of the 1961 Vienna Convention on Dip1r
>matic Relations/0 or to refrain from subjecting certain specially protected individuals to arrest or detention (see, for example, article 29 of the same Convention). General international law imposes on the
police forces and the armed forces of all countries an
obligation not to enter the territory of another country without its consent, not to make arrests there,
etc. International law also forbids the aircraft of a
State to enter the air space of another State without
its consent. Peace treaties sometimes even impose
the specific obligation not to maintain or assemble
armed forces in a specified .region of a State's own
territory. A well-known example of this type of obligation is article 43 of the Treaty of Versailles, which
forbade Germany to maintain or assemble armed forces or execute military manauvres on the left bank
37
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of the Rhine or to the west of a line SO kilometres
from uie river on the right hank.41
(16) In other cases, it is the judicial organs of the
Slate which are specifically required by the international obligation not to exercise their jurisdiction in
respect of foreign States, certain of their organs or
certain categories of disputes, etc. Thus, for example,
article 43, paragraph 1, of the 1963 Vienna Convention on Consular Relations forbids the judicial authorities of the .receiving State to exercise their jurisdiction over consular officers in respect of acts performed in the exercise of consular functions.42 Article II, paragraph 3, of the Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(New York, 10 June 1958) requires the court of a
contracting State, when seized of an action in a matter in respect of which the parties have made an arbitration agreement, to refrain from any exercise of
jurisdiction and to refer the parties to arbitration if
one of them so requests.43 Other international conventions provide for the obligation to suspend certain
hearings during parallel proceedings in another State.
(17) Normally, international conventions state explicitly the particular course of conduct they require
of a given branch of the State machinery. Occasionally, however, there are conventions which do not
expressly lay down, or mention only in part, the requirement of a particular course of conduct, but this
requirement may nevertheless be deduced from the
context of the convention. This is the case, for example, as regards articles 1 and 2 of ILO Convention
No. 55, concerning the Liability of the Shipowner in
Case of Sickness, Injury or Death of Seamen,44 and
article 2 of ILO Convention No. 123, concerning the
Minimum Age for Admission to Employment Underground in Mines.45 The forms addressed to States
concerning observance of the provisions of these conventions confirm that they require certain "legislative" action by the States parties to the conventions
in question " The characterization of a conventior J
41
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For example, the form relating to ILO Convention No. SS
contains the following injunction: "Please give a list of the legislation and administrative regulations, etc., which apply the provisions of the Convention. Where this has not already been done,
please forward copies of the said legislation...". In reply to a
question put on the subject by the Government of the United
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reference to constitutional practice clearly related to those cases in
which, by virtue of that practice, the ratification of a convention
automatically incorporates the provisions of the convention into
"the law of the land 11 , thus in fact giving the instrument of ratification the force of a domestic legislative enactment. See The International Labour Code, 1951 (Geneva, ILO, 1952), vol. I, pp. 863
el seq.
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obligation as an obligation "of conduct" or "of
means", rather than as an obligation "of result",
may therefore be the result of an interpretation. It
goes without saying that, in the case of customary
international obligations, such a characterization is
possible only as a sequel to the normal process
whereby *he existence and subject-matter of any customary rule are established in international law.
(18) In the cases just considered, which, despite
their diversity, are all characterized by the fact that
the international obligation in question requires of
the State a particular course of conduct in the form
of an action or omission, the implications of this
characteristic of the obligation for the determination
of the existence of a possible breach are clear. It may
always prove difficult, in any particular case, to determine what in fact was the conduct of the State organs, and questions may always arise regarding the
verification of the exact content of the obligation incumbent on the State. On the other hand, in the
opinion of the Commission, there can be no doubt
about the conclusion that, where the action or omission found to have occurred is in fact not in conformity with the conduct specifically required of the organ responsible for the action or omission, there is a
direct breach of the obligation in question, without
any other condition being required for such a finding.
This finding cannot be influenced by the fact that
the non-conformity of the conduct adopted with the
conduct which should have been adopted did or did
not have consequences that were actually harmful. If,
for example, as in the case of article 10, paragraph 3,
of the International Covenant on Economic, Social
and Cultural Rights, adopted by the General Assembly on 16 December 1966,47 an international convention imposes on a State an obligation to recognize
that the employment of children and young persons
"in work harmful to their morals or health or dangerous to life or likely to hjmi.?" their normal development should be pu,askable by taw", this obligation
is breached simply by the fact that a law providing
for punishment of such practices has not been enacted, even if no specific instance of the employment of
children in such work has been found in the country
concerned. Similarly, if, as in the case of article 2,
paragraph l(c), of the 1965 International Convention
on the Elimination of All Forms of Racial Discrimination,48 a convention obliges a State to rescind legislative provisions which have the effect of creating
such discrimination, this obligation is breached simply by the fact that the provisions in question have
not officially been rescinded, even if they would
never actually have been applied or no longer could
be.
(19) State practice and international jurisprudence
confirm the validity of the above conclusion. It follows from this practice and jurisprudence that, where
the international obligation requires from the State a
particular course of conduct in the form of an action
47
48
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or omission on the part of.one of its organs, the con- cission of a particular legislative provision and that
duct of si State organ which is not in conformity with "A situation in which a Segal provision inconsistent
that required of it by the obligation in question is with the requirements of the Convention subsists but
sufficient to constitute a breach of the obligation. is regarded as obsolete" or as being superseded de
The most accurate formulation of this principle was facto cannot be considered satisfactory for the purgiven by the Swiss Government in its reply to poses of the application of the Convention. The
point III, No. 1, of the request for information ad- Commission of Inquiry emphasizes that "Full condressed to States by the Preparatory Committee of formity of the law with the requirements of the Conthe Conference for the Codification of International vention is therefore essential", but taken alone is not
Law (The Hague, 1930), which included the following enough since it is also necessary "that the law
should be fully and strictly applied in practice".^
passage:
The report of the Commission appointed under artiFailure lo enact legislation may of itself involve the international! responsibility of the State if some agreement to which the State cle 26 of the Constitution of the international Labour
is a party expressly obliges ihe contracting parties to enact certain Organisation to examine the complaint filed by the
GefislatioD. On the other hand, in the absence of a contractual pro- Government of Portugal concerning the observance
vision of this kind, it is not failure to enact a law which involves by the Government of Liberia of Convention No. 29
the responsibility of a State, but rather the fact thai this State is concerning Forced or Compulsory Labour 1930 showi
K©t in a position, by any means, to fulfil its international obliga- that the Commission of Inquiry which dealt with this
tions.49
case endorsed the opinion expressed by the CommisThe distinction between the two ways in which an sion which heard the complaint referred to above. ID
international obligation may be breached, depending applying and referring specifically to article 23 of the
on the varying nature of the obligation, is clearly Convention, which requires the competent authoribrought out in this explicit statement. In particular, ties of the State to "issue complete and precise rewith regard to the case to which this article refers, gulations governing the use of forced or compulsory
the Swiss Governmenfc£learly favours the view that, labour", the Commission concluded that "the legiswhere the international obligation specifically requires lation of Liberia until 31 August 1961, the date of filthe State to adopt a certain measure, in this case a ing of the complaint, was inconsistent with the oblaw, the mere negative fact of not adopting that mea- ligation of Liberia under the Constitution of the Orsure constitutes in itself a breach of the international ganisation to give effect to the provisions of the Conobligation in question and, if there is nothing to pre- vention in law and in fact and with the specific requirements of Articles 23 to 25 of the Convenvent it, engages the responsibility of the State.
tion".51-52
(20) There is no doubt either about the applicability
of the principle thus stated to practical cases. In this (21) In other concrete cases, it has not been a
connexion, it is particularly interesting to consider breach of the specific obligation to enact or abrogate
cases involving the violation of certain international a legislative provision which has been the subject of
labour conventions, for example, where one of the a dispute between States, but rather failure to obStates which ratified a convention has not enacted serve the equally specific obligation to perform a certhe legislative provisions required by the convention tain act of an administrative nature or, especially, to
or, especiaHv, has not icscinded the laws which the ref-ain from it, such as the obligation not to enter
convention expressly obliged it to rescind. The report, the premises of a diplomatic mission or the private
of the Commission appointed under article 26 of the residence of a foreign diplomatic agent," or the preConstitution of the International Labour Organisation mises of a foreign consulate.34 In still other situato examine the complaint filed by the Government of tions, the dispute has been caused by a breach of the
Ghana concerning the observance by the Govern- obligation to respect the immunity from jurisdiction
ment of Portugal of Convention No. 105 concerning
the Abolition of Forced Labour, 1957 stressed in particular that the international obligations placed on the
50
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49
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obligations?"
It was in connexion with the second question that the Swiss
Government expressed ihe views stated above. See League of Nations, Conference for the Codification of International Law. Bases oj
Discussion for the Conference drawn up by the Preparatory Committee, vo'. III: Responsibility of States for Damage caused in their Territory to the Person or Property of Foreigners (document
C.75.M.69.1929.V), pp. 25 and 29.
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-133of diptofnats agents.55 In all these cases, the basic been breached. Article 20 therefore provides that
principle applied has been the same, namely, that the there is a breach by a State of an international obadoption by any administiative or judicial authority ligation requiring it to adopt a particular course of
of conduct different from that specifically required by conduct when the conduct in fact adopted by that
the international obligation has been considered as State is not in conformity with that required by the
obligation. The principle whereby, in international
directly constituting a breach of that obligation.
(22) The positions taken by the authors of learned law, the breach of an obligation "of conduct" or "of
works dealing with the question examined here coin- means" occurs, by virtue of the non-conformity of
cide with those which derive from the logic of the the conduct adopted with the conduct required by
relevant principles and which State practice and inter- the obligation, is thus clearly affirmed.
national jurisprudence confirm. Triepel expressly de- (24) The Commission considered it advisable to reduced from the distinction he had made concerning fer in the text of the article to a "particular" course
the possible influence of international law on internal of conduct in order to make it quite clear what kind
law that, where a rule of international law or a treaty of international obligation is referred to in the article,
imposes on the State the duty to have a particular since, for an international obligation to be characterlaw, the non-adoption or the abrogation of that law izable as an obligation "of conduct" or "of means",
constitutes a breach of international law or of the it is not enough for the obligation to require of the
treaty; this obtains even if, despite the non-adoption State a course of conduct determined in some unor the abrogation of the internationally required in- specific manner. The determination must, on the
ternal law, the State is in a position "effectively to contrary, be extremely precise, in other words, the
carry out everything which can or should be carried obligation must determine in a "particular" manner
out under the law" and intends to do so.56 More re- what is required of a given branch of the State macently, several writers h"ve studied the question in chinery. The Commission also thought it better to
greater detail and have shown the effect which the use the comprehensive term "course of conduct",
nature of an international obligation necessarily has rather than the twofold expression "action or omison the determination of the existence of a breach of sion", since there are cases, such as that of an obthe obligation. These wipers have stressed, in parti- ligation requiring the S-.ite to refrain from a specifcular, that where the obligation requires a State to ically determined "practice", in which the course of
adopt conduct (in the form of an action or omission) conduct adopted by the State in breach of the obliwhich must necessarily be carried out in certain ways gation consists of a "series" of actions of the same
and by specific bodies, any conduct adopted by the kind rather than of one separate action. Lastly, the
State which is not in conformity with that specifically Commission decided that the phrase "when the conrequired constitutes as such a direct breach of the ex- duct of that State is not in conformity with that reisting international legal obligation, so that, if all the quired of it by that obligation"—which closely folother requisite conditions are fulfilled, an internation- lows the wording of draft article 16—is the most
ally wrongful act exists.57
suitable formula for indicating when a breach of an
obligation "of conduct" or "of means" may be held
(23) In the light of the above considerations, the to occur. This wording was found preferable to
Commission is of the opinion that, where an inter- others, such as "simply by virtue of the adoption of
national obligation requires the adoption of a particu- a course of conduct different from that specifically
lar course of cond'ict by a given branch of the State required", because in the Commission's view it exmachinery, the obligation will be fulfilled if the con- presses more accurately the iJea that the conduct
duct specifically required by the obligation is adopt- adopted may fail to correspond absolutely, as it were,
ed; if not, it must be held that the obligation has to the conduct required by the obligation, without
there being any real ground for asserting that the ob55
See the cases cited by G. H. Hackworth, op. cii.. pp. 533 et ligation has been breached. The action or omission of
seq.; A. C. Kiss, op. dr. pp. 340-341; S.1.O.I.-C.N.R., op. cit.. the State might, for example, even go beyond the repp. 384 et seq.
quirements of the obligation. In a case of that kind,
* H. Triepel, op. cit.. p. 299.
if the requirements of the obligation were fully satis57
See R. Ago, "La regola del previo esaurimento dei ricorsi in- fied by the conduct in fact adopted by the State, it
lerni in tema di responsabilita intemazionale", Archivio di diritto would certainly not be possible to infer a breach of
pubblico. May-August 1938-XVI (Padua, CEDAM, 1938), vol. 3,
fasc. 2, pp. 231 et seq.; and "Le delit international", Recueil des tfie obligation.
fours de I'Academie de droit international de La Haye, 1939—11 (Paris, Sirey, 1947), vol. 68, pp. 508 et seq. See also, in particular, G.
Morelli, Nozioni di diritto intemazionale, 7th ed. (Padua, CEDAM,
1967), p. 332; P. Reuter, "La responsabilite Internationale", Droit
international public (cours) (Paris, Les Nouveltes Institutes,
1955-1956), pp. 56 et seq.; A. P. Sereni, Diritto intemazionale (Milan, Giuffre, 1962), vol. Ill, pp. 1533 et seq. For an analysis of particular aspects of the question related to the legislative activity of
the State, see Ch. de Visscher, "La responsabilite des Etats", Bibliotheca Visseriana (Leyden, Brill, 1924), vol. II, p. 97; E. Vitta.
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A r t i c l e 21
Breach of an international obligation
requiring the achievement of a
specified result
1.
There is a breach by a State of
an international obligation requiring
it to achieve, by means of its own
choice, a specified result if, by the
conduct adopted, the State does not
achieve the result required of it by
that obligation.

2.
When the conduct of the State has
created a situation not in conformity
with the result required of it by an
international obligation, but the
obligation allows that this or an
equivalent result may nevertheless be
achieved by subsequent conduct of the
State, there is a breach of the
obligation only if the State also fails
by its subsequent conduct to achieve
the result required of it by that
obligation.

(!) The pwpose of artkl© 21 is to estabilsli how to
determine if there has been a breach of an international obligation which merely requires the State to
ensure a particular situation—a specified result—and
leaves it free to do so by means of its own choice.
Such obligations, called obligations "of result", are
much more common in international law than in internal Saw, by reason of the specific nature of the
subjects of the law of nations. As the commentary to
article 20 makes clear, the commands of international
Saw in many cases, especially where they have to be
enforced through the State's internal system, stop
short at the outer boundaries of the State machinery.
Often, out of respect for the internal freedom of the
State, international obligations of this nature merely
require it to achieve the result they seek, without
specifying the acts or omissions by which that result
is to be achieved.
(2) International obligations "of result" thus do not
require a particular course of conduct on the part of
the State or, in other words, a course of conduct on
the part of specified State organs. This being said, it
is always possible, within the wide and varied range
of international obligations "of result", to make
further distinctions according to the different degrees
of permissiveness of these obligations in regard to
the achievement of the result they require. This pei missive ness may, first of all, take the form of an initial freedom of choice. In some cases, the international obligation gives no indication whatsoever of
the means the State may use to achieve the required
result, but in others the obligation, although not expressly requiring recourse to a particular means, indicates a preference for a certain means as the most
likely to achieve the result required of the State. For
present purposes, that distinction is of no consequence. In both cases, although the freedom left to
the State relates only to the initial choice of the
means to be used, it is obvious that, once that choice
has been made, either the result required by the obligation will have been achieved or there will have
been a final breach of that obligation.
(3) However, the permissiveness as to means, which
is characteristic of international obligations "of resuit", sometimes extends to giving the State an opportunity to apply a remedy a posteriori to the effects
of an initial course of conduct which has led to a
situation incompatible with the result required by the
obligation. It is thus possible that international law
may require only a final result, not only leaving the
*/
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State tree to choose the means it will us® initially but
also allowing it, if it has not achieved the result by
the first means chosen, to resort to other means to
that end. Under all obligations belonging to this second group of obligations "of result", the State which
initially adopted a course of conduct consisting in
acts or omissions incompatible with the result required of it is allowed a fresh opportunity to discharge its obligation. In other words, under certain
conditions and in so far as the required result has not
been rendered permanently unattainable by the initial
conduct, such obligations allow the State to remedy
the situation temporarily created and to ensure the
same result, albeit belatedly, by adopting as an exceptional measure a different course of conduct capable
of obliterating the consequences of the initial conduct.
(4) In the cases mentioned, the possibility of applying a remedy a posteriori to the adverse effects of a
State's initial conduct is coupled with initial freedom
in the choice of means. But that is not always so. In
other cases, the opportunity of still achieving a result
in conformity with that required by the international
obligation by remedying, through different means,
the incompatible result temporarily brought about is
not accorded to the State solely where it has had initial freedom to choose between various normal
means of discharging the obligation. The State may
be given that opportunity even where it had no such
initial freedom of choice. In such a case, it is, precisely, the faculty of subsequently making good, by
different conduct, the consequences of the initial action or omission which marks the latitude allowed to
the State; it is this subsequent faculty which, even if
the content of the obligation has left the matter in
doubt, places the obligation among those "of result",
not among those "of conduct" or "of means".58
(5) Then, there are even international obligations
"of result" so liberal that they allow the State not
only to achieve the result they require by remedying,
through different conduct, the temporarily unacceptable consequences of its initial conduct, but even to
discharge its obligation »., achieving an alternative
result. In such a case, the faculty which the obligation gives the State of applying a remedy a posteriori
is not, as in the previous cases, limited to the belated
achievement of the same result, but comprises the
possibility of discharging the obligation by achieving
a result considered, as it were, equivalent to that
which the State's initial conduct has rendered unattainable.
58
It is rather rare for rules—even treaty rules—which lay international obligations upon the State to mention explicitly that it
is open to the State, in certain circumstances, to remedy ex post
facto a situation that may have been created initially by an action
or omission by its organs running counter to the internationally
required result. The question whether a given obligation may or
may not be fulfilled, exceptionally, by some other course of conduct, where the conduct initially adopted has failed to produce the
required result, will normally be decided by interpreting the relevant clause according to the provisions of the treaty as a whole,
in accordance with its ratio and spirit, or in the light of the applicable rules of customary international law.

(6) In seeking examples, the first case to consider is
that in wltlth all that the obligation provides for is
initial freedom to choose the means of discharging it.
Sometimes the text of the treaty itself, in imposing
certain obligations, expressly states that it is left to
the State to choose the means of achieving their purpose. Article 14 of the Treaty instituting the European Coal and Steel Community, for example, provides that:
Recommendations shall be binding with respect to the objectives which they specify but shall leave to those to whom 'hey
are directed the choice of appropriate means Tor attaining these
objectives.59

Similarly, the third paragraph of article 189 of the
Treaty establishing the European Economic Community provides that:
Directives shall bind any Member State (o which they are addressad, as to the result to be achieved, while leaving to domestic
agencies a competence as to form and means.60

Again, the full freedom of choice enjoyed by the
State sometimes derives from the. fact that the international obligation generally requires the States
bound by it to take "all appropriate measures" to
achieve a given result, without giving any indication
of what the appropriate measures may be. For exampie, the 1965 International Convention on the Elimination of All Forms of Racial Discrimination, provides in article 2, paragraph 1, that:
States Parties condemn racial discrimination and undertake to
pursue by all appropriate means and without delay a policy or
eliminating racial discrimination in all its forms ... . "

Similarly, with regard to the protection of the representative organs of other States, the 1961 Vienna
Convention on Diplomatic Relations provides in article 22, paragraph 2, that:
The receiving State is under a special duty to take all appropriate steps to protect the premises or the mission against any intrusion or damage and to prevent any disturbance of the peace of
the mission or impairment or its dignity.

Article 29 of tne same Convention provides that
"the receiving State ... shall take all appropriate steps
to prevent any attack on [a diplomatic agent's] person, freedom or dignity".62 Almost identical language
is to be found in article 31, paragraph 3, and article 40 of the 1963 Vienna Convention on Consular
Relations;63 in article 25, paragraph 2, and article 29
of the 1969 Convention on Special Missions;64 and in
article 23, paragraph 2 (a), and article 28 of the 1975
Vienna Convention on the Representation of States
in their Relations with International Organizations of
& Universal Character.65
59
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(7) In perhaps a larger number of cases, die freedom
of choice accorded to the State is implicit in the fact
that the international obligation only specifies the result to be achieved, the text imposing the obligation
making no reference at all to the means of achieving
it. Examples are to be found in the 1950 Convention
for the Protection of Human Rights and Fundamental Freedoms66 and in certain international labour
conventions. Many other texts contain provisions of
the same kind. For example, treaty provisions binding States to extend most-favoured-nation treatment
to other States in an agreed field of relations are normally confined to stating the object to be achieved,
without specifying the means to be employed to
achieve it. The situation referred to here is normal
for international obligations of customary origin, as
well as international treaty obligations concerning the
protection of aliens,67 the performance and the breach
of which have certain additional special aspects,
which are dealt with in article 22 of the draft.
(8) There is also no lack in international law of obligations which, although not requiring recourse to i
specified means, nevertheless indicate a preference
for one means or another. By way of example, it will
suffice to refer to article 2, paragraph 1, of the International Covenant on Economic, Social and Cultural
Rights, which provides that:
Each State Party to the present Covenant undertakes to take
steps ... with a view to achieving progressively the full realization
of the rights recognized in the present Covenant by all appropriate
means, including particularly the adoption of legislative measures.68

Article 2, paragraph 2, of the International Covenant
on Civil and Political Rights provides that:
Where not already provided for by existing legislative or other
measures, each State Party to the present Covenant undertakes to
take the necessary steps, in accordance with its constitutional processes and with the provisions of the present Covenant, to adopt
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For reference, see foot-note 24 above.
Article 1 of the Convention provides that:
"The High Contracting Par'ies shall secure to everyone within their jurisdiction the rights and freedoms defined in Section I
of this Convention".
Now the articles in Section I read as follows: "No one shall be
held in slavery or servitude" (article 4, paragraph (1)); "No one
shall be required to perform forced or compulsory labour" (article 4, paragraph (2)); "Everyone has the right to liberty and security of person" (article 5, paragraph (I)), and so on. It is implicit
in these provisions that the State is free to choose whatever
means it considers best calculated to ensure that no one can bs
held in slavery, that everyone's security is assured, etc.
67
For example, the Memorial of the Italian Government in the
Phosphates in Morocco case (Preliminary Objections) states that:
"The Protecting Power has the choice of these means; it may
choose whatever means it deems most appropriate for the organization of the public authorities of the Protectorate, but they
must be calculated to assure aliens of treatment in conformity
with international conventions and acquired rights." [Translation by the Secretariatl See Repertoire des decisions et des documents de la procedure ecrite et orale de la Cow Permanente de
Justice Internationale et de la Cour Internationale de Justice, published under the direction of Paul Guggenheim, Eerie I, Cour
permanente de justice internationale, vol. 9, Broil international et
droii interne, by Krystyna Marek (Geneva, Droz, 1961), p. 679.
m
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gudt kpitative or other measures as may be necessary to give efg@si to the fights recognized in the present Covenant.69

There can be no doubt that, in these cases, legislative
means are expressly indicated at the international lev@g as being the most normal and appropriate for
achieving the purposes of the Covenant in question,
ittough recourse to such means is not specifically or
exclusively required. The State is free to employ
gome other means if it so desires, provided that those
means also enable it to achieve in concreto the full
legalization of the individual rights provided for by
the Covenant. All these examples, like those cited in
pievious paragraphs of this commentary, are of cases
In which the obligation leaves the State at least an
initial freedom of choice of the means to be used to
achieve the result required by the obligation.
(9) Other examples illustrate the case of an international obligation which the State may, in exceptional
circumstances, still discharge by resorting to different
means of achieving the required result if the course
of conduct initially adopted has failed. The first cases
of this kind which should be mentioned are those in
which this further degree of permissiveness is merely
m addition to the normal initial freedom of choice of
the means to be used to fulfil the obligation. Such initial freedom of choice, as we have seen, is characteristic of, for example, the majority of international
obligations concerning the protection of human
rights. When the International Covenant on Civil
and Political Rights provides that "Everyone shall be
free to leave any country, including his own" (article 12, paragraph 2), that "Everyone shall have the
right to recognition everywhere as a person before
the law" (article 16), or that "Everyone shall have
the right to freedom of association with others, including the right to form and join trade unions for
the protection of b/s interests" (article 22, paragraph 1), the first conclusion to be drawn from the
very object of these provisions and from their formulation is that the State is free to adopt whatever measures it deems most appropriate, in its own particular
case, to guarantee these freedoms and rights to individuals. In the extreme case, it may refrain from
adopting any measures at all, provided that the result
is achieved in practice, i.e. that any man or woman
who wishes to leave the country is in fact free to go,
that he or she is not denied recognition as a person
before the law, that his or her freedom of association
is not obstructed, and so on. But the Covenant as a
whole points to another conclusion. Assuming, for
example, that the State has chosen to fulfil its obligations by the administrative means, an adverse decision concerning the right of an individual taken by
the first authority called upon to rule in his case does
not normally make it definitively impossible for the
State to achieve the result internationally required of
it. That result may be considered to have been
achieved even if a higher authority has had to intervene and set aside the first authority's decision, and

Ibid.

only this subsequent action has secured, for the individual, recognition of the right he sought to exercise.70
(10) In the absence of any express provision on the
subject, this conclusion might follow from the context of the agreement, its spirit, its object and purpose or, lastly, from the customary rules en the context of which the agreement is to be interpreted. Let
us take, as another example, article III, paragraph 1,
of GATT, which reads:
The contracting parties recognize thai internal taxes and other
internal charges ... should not he applied to imported or domestic
products so as to afford protection to domestic production.

Paragraph 2 of the same article provides that:
The products or the territory of any contracting party imported
into the territory or any other contracting party shall not be subject, directly or indirectly, to intemaJ taxes or other internal
charges or any kind in excess of those applied, directly or indirectly, to like domestic products.71

These provisions are not accompanied by any clause
providing expressly for the conclusion stated above.
But their purpose, the reason for their existence, is to
prevent domestic products from ultimately enjoying
protection in practice at the expense of like foreign
products. What is required of the State party to the
Agreement is that it should ensure, in the final result, that foreign products are not placed at a disadvantage on the domestic market because their price
is burdened by heavier taxation than domestic products. Hence, the provisions cited cannot be interpreted as requiring absolute prevention of any act, even
provisional, by which a foreign product is wrongly
taxed. If, at a given moment, one of these products
becomes subject to a tariff different from that applicable to a like national product and if the duty is improperly collected, the result referred to by the obligations set out in the articles cited will also he
achieved if the State takes steps to cancel or duly reduce the discriminatory taxation and refund the
amounts wrongly collected. The desired purpose of
equality of treatment of foreign and domestic prad70
If any doubt should persist as to the soundness of this conclusion , the feet that the Covenant contains a clause concerning
the exhaustion of domestic remedies (article 4 1 , paragraph 1 (c))
would suffice to remove it. A similar conclusion naturally holds
good for all obligations imposed by conventions which contain i n
explicit clause of this kind, such as the 1950 Convention for the
Protection of Human Rights and Fundamental Freedoms (article 26) [for reference, see foot-note 24 above) and the 1965 International Convention on the Elimination of All Forms of Racial
Discrimination (article 11, paragraph 3 , and article 14, paragraph 7 (o)) (for reference, see foot-note 33 above). T h e effect of
this clause is, precisely, to prevent the establishment of final failure to achieve the result required of t h e State by t h e obligation
which the clause accompanies, so long as it is still possible to obtain that result by one of the other means at t h e State's disposal.
It would, however, be wrong to believe that the conclusion stated
is justified only in cases covered by the specific provisions of article 22 of the present draft, where the agreement from which certain obligations derive contains a clause expressly providing that
the State cannot be charged at the international level with not
having fulfilled its obligations so long as the available local remedies have not been exhausted.
71
G A T T , Basic instruments
(Sales No. GATT/1969-1).
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nets will thus also he achieved.72 In other fields, let
us consider one of the many agreements providing
for judicial assistance between States or for the extradition of persons guilty of certain crimes, or the conventions which require the punishment of those responsible for the practice of slavery or apartheid, of
the perpetrators of an act of genocide, terrorism and
so on. It is obvious that an omission on the part of
a first administrative or judicial authority, which has
refused the agreed assistance or due extradition or
has failed to apply the prescribed punishment, does
oot necessarily represent a final breach of the obligations in question. The result required by those obligations will still be deemed to have been achieved if
a-higher authority intervenes to remedy the effects of
the conduct of the first State authority to intervene
in the case.
(II) The examples given above73 of international obligations which allow the State to remedy by subsequent conduct consequences not in conformity with
the obligation resulting from an initial course of conduct all relate to obligations prescribed by international conventions. Needless to say, however, equally
valid examples can be found among international obligations of customary origin: for example, the customary obligation which requires a State to arrest and
punish persons guilty of assaulting a foreign official
in its territory or of attacking the premises of a diplomatic mission, or persons who by their writings
have insulted a foreign Head of State. It would obviously be going too far to say that these obligations
will forthwith be regarded as unfulfilled if, for example, the guilty parties are allowed to escape by members of the local police force or acquitted by a court
of first instance. The result required by these customary international obligations is that justice should
ultimately overtake the guilty persons, whether with
the aid of the local police, or of the central police taking over when the local police have failed, and that
they should he duly punished, even if only by a
court of second or third instance. In other words, the
result required by the obligation will still be considered to have been achieved, even if an initial measure incompatible with that result has been corrected

73
The international obligation referred to here should be compared from this point of view with, for example, the obligation
slated in article 34 of the Vienna Convention on Diplomatic Relations, which provides that "A diplomatic agent shall be exempt
from all dues and taxes, personal or real, national, regional or municipal, .. " (for reference, see foot-note 40 above). Here the ratio
of the obligation is quite different. What the Convention requires
is that, in the fundamental interests of the unhindered exercise of
the functions entrusted to him, the diplomatic agent shall not be
hampered in his activity by the application of fiscal measures, just
as he must not be hampered by the application of police measures,
judicial measures, etc. Unlike the obligation considered in the
teat, this is one of the obligations which require the State to adopt
a specific conduct of forbearance. It is one of the obligations dealt
with in article 20: the State cannot consider that it has correctly
performed its international duty merely on the grounds that it has
subsequently refunded to the diplomatic agent the sums unduly
demanded of him, or that it has released a diplomatic agent who
was improperly arrested, etc.
73
See paras. 9-10.

by a later measure capable of obliterating the consequences of the first.
(12) International obligations which require only
the achievement of a certain result may take an even
more permissive form than that of leaving the State
free initial choice of the means of achieving the required result, or that of allowing the State to reach
that result subsequently by completely obliterating,
through new conduct, the consequences of an initial
course of conduct incompatible with the achievement
of the result. There are cases in which, when the initial conduct has made the main required result
henceforth unattainable, the international obligation
allows the State to consider itself discharged by
achieving an alternative result. Let us take for example the obligation of customary international law
which requires the State to exercise a certain vigilance to prevent unlawful attacks against the person
or property of foreigners. If, in a specific case, the
State has been unable to prevent an attack of this
kind, it can still discharge its obligation by offering
compensation for the damage suffered by the foreigner who was attacked. A similar conclusion may be
reached in regard to article 9, paragraph 1, of the International Covenant on Ci. ! and Political Rights,
which provides that "No one shall be subjected to
arbitrary arrest or detention".74 The obligation here
set out should be read in conjunction with paragraphs 4 and S of the same article, which provide respectively that:
Anyone who is deprived of his liberty by arrest or detention
shall be entitled to take proceedings before a court, in order that
that court may decide without delay on the lawfulness of his detention and order his release if the detention is not lawful,

and that
Anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to compensation.

This juxtaposition of provisions shows that the State
can consider that it has acted in conformity with its
international duties even if, having failed to achieve
the main result required by the obligation stated in
article 9, it has nevertheless achieved the alternative
result of making reparation for the injury caused to
the person who suffered wrongful arrest or detention."
(13) Having established the existence of a wide
range of international obligations "of result", we
have now to examine how, in the various hypothetical cases described, the breach of such an obligation
74

General Assembly resolution 2200 A (XXI), annex.
In addition, as noted above (see foot-note 70), the Covenant
contains ; n article 4 1 , paragraph 1 (c), a general provision making
the exhaustion of domestic remedies a condition for consideration
by t h e Committee o n Human Rights o f "communications to the
effect that a State Party claims that another State Party is not fulfilling its obligations under the present Covenant". N o w any
domestic remedy may put an end to arbitrary arrest or detention
or provide reparation for injury suffered, but it certainly cannot
prevent t h t arbitrary arrest or detention from having taken place.
Reparation for the injury caused is clearly only an alternative result, achieved instead o f the main required result o f preventing arbitrary arrest or detention.
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is dsterralffied in international Saw. This task is far
less simple than in the case of the obligations "of
conduct" or "of means" dealt with in article 20,
where the existence of a breach is shown by simply
comparing the conduct in fact adopted by the State
with the conduct it was specifically required to adopt
in the rase in point. In the case of the international
obligations considered in the present article, it is necessary, instead, to compare the result required by
the international obligation with the result finally attained in practice through the course or courses of
conduct adopted by the State. However, in order to
dttermine how the existence of a breach of an obligation "of result" is established in International Saw,
we must look once again to State practice and international judicial decisions on the subject and to the
opinions expressed on it by learned writers.
(14) In this connexion, the positions adopted by
Sates as to the possibility of concluding that an international obligation has been breached by the performance or non-performance of a legislative act
prove once again to be particularly enlightening. For
example, certain States which, like Switzerland and
Poland, expres.c"d their opinion on the matter in their
replies to point ill, No. 1, of the request for information addressed to them by the Preparatory Committee of the 1930 Codification Conference, specifically
pointed out that, in the case where an international
obligation merely required the State to ensure a given
result by whatever conduct it chose, the enactment
or non-enactment of a law having a specific content
was only one means among others of achieving a result which alone was decisive for the purpose of concluding that the obligation had been breached.76 The
replies of the Swiss and Polish Governments also
confirm that, so long as the State has not failed to
achieve in concreig the result required by an international obligation, the fact that it has not taken u r e tain measure which would have seemed especially
suitable for that purpose—in particular, that it has
not enacted a law—cannot be held against it as a
breach of that obligation.77

(15) Other statements of position drawn from international practice also confirm the soundness of the
conclusion that, if the internationally required result
is achieved by the State, it matters little whether the
State has arrived at it by enacting a law or by any
other means. Mention may be made, in this connexion, of the letter dated II October 1929 sent by Albert Thomas, the Director of the ILO, to the Government of the Irish Free State, in reply to that Government's question whether, since a rest period of 24
hours was already granted to industrial workers in Irish practice, the enactment of a law was specifically
necessary in order to give effect to the requirements
of articles 2, 3 and 4 of Convention No. 14 concerning the Application of the Weekly Rest in Industrial
Undertakings. While pointing out that the course
most usually adopted to secure the effective application of the Convention was that of passing legislation, the letter from the Director of the ILO emphasized *hat Ireland was free to follow whatever
method seemed most appropriate in its particular
case, provided only that that method would in fact
ensure effective application of the provisions of the
Convention.78
(16) Learned writers have also concentrated their attention on the problem as it arises in relation to the
taking of, or failure to take, legislative action. They
state very emphatically that, in their view, no State

which the rights of other States are prejudiced" (ibid., p. 29). In
the continuation of the Polish Government's reply, it is stated
that responsibility:"... ensues only if the State authorities or tribunals refuse, in the absence of relevant municipal provisions, to
give effect to rights arising out of international undertakings. Until this has occurred, there is nothing to show that such provisions
are required, that the authorities and tribunals, for example, wiil
give decisions incompatible with the international undertakings of
the State; it should be left to the State to decide whether the
promulgation of a special law, decree or circular is necessary"
(ibid.). The reply of the British Government to the same point in
the request for information made by the Preparatory Committee
of the 1930 Conference gave examples of obligations for the fulfilment of which the adoption of legislative measures constituted
the appropriate and probably essential means. But it clearly
brought out that, in view of the nature of the obligations, which
required only the achievement of a certain result, failure to adopt
such legislative measures should not be regarded as in itself a
76
As stated above (paragraph (19) of the commentary to arti- breach of the obligations. The breach would be established only
cle 20), t h e Swiss Government emphasized t h e need to qualify its if, probably through lack of appropriate provisions, the Stale
reply to t h e question whether international responsibility was en- showed itself unable in practice to achieve the result required by
gaged by t h e failure of a State " t o enact legislation necessary Tor its78obligation.
Mr. A. Thomas' letter stated:
the purpose of i m p l e m e n t i n g " its obligations. It replied in the affirmative only as regards t h e case in which an international agree"The Convention leaves considerable latitude to the Government expressly required t h e parties to take specific legislative
ments which ratify it ... A Government is therefore free to apmeasures. It observed thai in t h e other cases " i t is not failure to
ply under the Convention any system which meets with its apenact a law which involves t h e responsibility of a State, but rather
proval; and the existing practice in the Irish Free State would
the fact that this State is not in a position, by any means, to fulfil
undoubtedly fulfil the requirements of the Convention ... it is
<ts international obligations", which constitutes t h e breach of t h e
for the Government which undertakes international responsibilobligation. (League of Nations, op. cil., pp. 25 and 29.)
ity as a party to a Convention to judge what is the action which
T h e Polish G o v e r n m e n t , in its reply, distinguished between t h e
in its view will secure the Convention's effective application ...
"entirely exceptional and very rare case of a State which h a s asThe course most usually adopted is that of passing legislation
s u m e d an international undertaking to enact provisions before t h e
to
make the application of the weekly rest compulsory in indusexpiry of a certain period" and " a l l other cases' 1 . It indicated that
trial undertakings ... It would, however, suffice that legislation
only in t h e first case did t h e fact that t h e provisions had not besn
should be adopted which would be confined to giving the force
enacted within that period constitute an offence, whereas in t h e
of law to the existing practice ... It is for the Government of
other cases " t h e mere fact of not enacting legislation does not inthe Irish Free State to appreciate which of these methods is the
volve international responsibility..." (ibid., pp. 28-29).
best adapted to its requirements. Any of them would ... secure
77
the effective fulfilment of the Convention." (ILO, Official BulIn t h e Swiss G o v e r n m e n t ' s reply we read that " . . . e v e n in
letin, vol. XIV No. 3, 31 December 1929, pp. 125-126.) See also
the absence of a law by which t h e State could immediately fulfil
The International Labour Code 1951 (op. cil.), pp. 277-278,
its obligations, we will not be confronted with a fact or act connote 464.
trary to international law unless some circumstance arises by

which has in fact ensured the result required of it by
an international obligation can be accused of breaching that obligation on the ground that it achieved the
result without enacting a law, and, more generally,
that failure to take legislative action does not in itself
warrant the conclusion that the obligation has been
breached, unless it can be affirmed that the State has
specifically failed to ensure the result in question.79
Some writers have explicitly stated that these principles are merely the necessary consequence of a distinction between obligations requiring the State to
adopt a particular course of conduct and obligations
which merely require it to achieve a particular result. 80
(17) As to the question whether the adoption by the
State of a measure which would seem to obstruct the
achievement of the result required by the international obligation would not in itself suffice to show
that the obligation had been breached, State practice
does not provide many explicit statements of position. The replies from Governments to point HI,
No. 1, of the request for information by the Preparatory Committee of the 1930 Conference were inevitably influenced on this point by the form in which
the question was put. Many countries accordingly
confined themselves to answering in the affirmative,
without giving any information as to the extent of
the agreement they were expressing. It would be
quite wrong, however, to believe that by such answers the Governments concerned meant to express
the conviction that, in the event of legislative action
by the State, its international responsibility would
immediately and in all cases be engaged by the
promulgation of the law. On the contrary, the reply
of the South African Government, for example,81
shows that it regarded the request submitted to it as
referring to the application, not the promulgation, of
the law. Trr British and Swiss Governments, indeed,
explicitly stated that, in their view, the mere fact of
the adoption of a measure, such as the promulgation
of a law, which constituted an obstacle to the fulfilment of the obligation, would not in itself warrant
the conclusion that there was a breach of an international obligation.82 The view expressed by these
two Governments, like the request for information to
which they were replying, related only to responsibility for the breach of obligations concerning the
79
See, in particular, Triepel, op. cii.. pp. 301-302; de Visscher,
he. cii.. p. 97; and E. Jimenez de Arechaga, "International responsibility". Manual of Public International Law. Serensen ed.
(London, MacMillan, 1968), p. S4S.
80
See, e.g., Bilge, op. cit.. pp. 103-104; and Vitta, op. cit..
pp. 95 et seq.
11
The Government at Pretoria stated that the "enforcement of
legislation incompatible with the provisions of a treaty concluded
with another State or with its other international obligations" engaged the responsibility of a State. League of Nations, op. cit.,
p . 25.
12
The British Government slated that " It is not the enactment
but the enforcement of the legislation so enacted which engages
the responsibility of the State" (ibid., p. 27), while the Swiss Government held that "Generally speaking, we should not consult the
various laws as such in order to ascertain and establish international responsibility, but rather the facts deriving from these laws,
which affect the rights of other States" (ibid., p. 29).

treatment of foreigners, which are in fact obligations
requiring only the achievement of a particular result.
If their replies had related to the breach of obligations relating to any sphere in general, they would no
doubt have been more qualified.13 It can therefore be
accepted that the codification work of 1929-1930 does
not provide sufficient evidence to establish with certainty what States considered, at that time, to be the
answer to the question raised in this paragraph. Nevertheless, the results of that work are certainly not
incompatible with the conclusion that, where an international obligation requires only the achievement
of a specific result by the State, it cannot be held that
this obligation has been breached merely because the
State has enacted a law which may be an obstacle to
the attainment of the required result.
(18) In reality, the difficulties experienced in this
connexion by certain learned writers seem to be due
to the fact that they have not always home in mind
the distinction to be made between the different
types of obligation, but have considered, indiscriminately in regard to all obligations, the question
whether the enactment of a- law "contrary to international law" is in itself a breach of its obligation by
the State, or whether the breach «nly occurs later,
when the law is applied in practice. It is therefore
logical that those among such writers who had mainly in mind obligations specifically requiring the State
to enact or not to enact a certain law should have
reached the conclusion that the breach occurs when
the law is promulgated64 and that, conversely, those
who were thinking mainly of obligations requiring
only the achievement of a specific result should have
reached the conclusion that the breach occurs only
when the law is applied to a specific case.35 However,
most writers have found it necessary to make a distinction between different situations and have maintained that either conclusion could be justified, depending on the content of the obligation86 and the
81
The fact that the Preparatory Committee proposed as a "basis of discussion", in the light of the replies received, a text which
affirms that " A State is responsible for damage suffered oy a foreigner as the result ... of the enactment of legislation incompatible with its international obligations" (basis N o . 2) {ibid., p. 30,
and Yearbook...
1956. vol. II, p. 223, document A / C N . 4 / 9 6 , annex 2) does not prove that, in the Committee's view, responsibility would always arise from the mere enactment o f the "incompatible" legislative provisions. This also applies to article 6, which
was adopted on first reading by the Third Committee of the Conference, and which reproduces the text of basis N o . 2.
84
This applies, for example, to U. Scheuner, w h o nevertheless
qualifies this assertion by the words " a s a general rule" ("L'influence du droit interne sur la formation du droit international",
Recueil des cours .... 1939-11 (Paris, Sirey, 1947), vol. 68, pp. 121
et seq.).
85
See L. Kopelmanas, "Du conflit entre le traite international
et la loi interne", Revue de droit international et de legislation com-

paree (Brussels), 3rd series, vol. XVIII, No. 1; (1937), pp. 118 and
122; and G. Tenekides, " Responsabilite Internationale", Repertoire de droit international (Paris, Dalloz, 1969), vol. II, p. 787.
** B. Cheng, for example, observes that the answer to the question raised here "depends upon what is in fact prohibited by the
particular rule of international law and upon whether the municipal law actually contravenes it or merely enables some other organ of the State to do s o " (General Principles oj Law as applied
by International Courts and Tribunals (London, Stevens, 1953),
pp. 174-175).
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of the particular case.87 Nevertheless,
the criteria put forward on either side for establishing
in which specific cases the mere fact of having
pissed a law with a particular content constitutes a
breach of an international obligation, and in which
esses the opposite conclusion is warranted, vary and
do not always seem pertinent.88 The writers who
Etsve based their solution of the problem on the distinction between the breach of obligations "of conduct" or "of means" and the breach of obligations
"of result" are no doubt those who have provided
the valid criterion for deciding the question.89
(19) In connexion with this question, it is interesting to note the positions taken by the Governments
of the United States and Great Britain in the controversy which arose between the two countries in
1912-1913 concerning Tolls on the Panama Canal. In
1912, the United States Congress passed an Act regulating tolls on the Canal on the basis of criteria
considered by Great Britain to be incompatible with
the provisions of article HI, paragraph 1, of the HayPauncefote Treaty of 18 November 1901, which provided for equality of treatment for the flags of all nations parties to the Treaty without discrimination.90
Invoking article 1 of the Arbitration Treaty of 1908,
the Government in London therefore proposed that
the question should be submitted to arbitration. The
United States Government did not go into the substance of the matter, but opposed the British proposal.91 In the end, there was no arbitration in this case

since the United States agreed to amend the law
which had given rise to the exchange of notes. But
it is nevertheless interesting to consider the positions
taken by the two Governments. The United States
view was consistent with the principle that the conclusion that there has been a breach of an obligation
requiring a State to achieve a particular result in
concreto cannot be reached on the ground that the
State has taken a legislative or other measure which
has not yet had the effect of creating a specific situation definitively incompatible with the desired result, even if such a measure introduces an obstacle
to the attainment of that result. The British view, on
the other hand, seemed to contradict that principle.92
It may, however, be noted that the measure taken by
the United States Government in this case amounted, not to imposing higher tolls on British vessels
than those levied on United States vessels, but to exempting United States vessels from the tolls which
continued to be levied on the vessels of other nations. It could therefore be maintained with some
justification that the situation which resulted for British vessels was indeed a discriminatory situation in
concreto, which was unlawful under the Treaty;
Iience President Wilson's prompt action to change
the situation by the 1914 Act of Congress. Moreover,
the purpose of the British protest and proposal for arbitration seems to have been to prevent an internationally wrongful act from occurring rather than to
invoke the consequences of a wrongful act already
committed.93

87
Hay-Pauncefote Treaty, the question will then be raised as to
This applies to G. Schwarzenberger, International Law. 3rd
whether the United Slates is bound by the Treaty both to take
ed. (London, Stevens, I9S7), vol. 1, pp. 614-615.
into account and to collect tolls from American vessels, and
88
Some writers make a distinction according to whether the
also whether under the obligations of that Treaty British vessels
lew can be applied direct or requires the issue or regulations for
are entitled to equality of treatment in all respects with the vesits application (e.g., P. Guggenheim, Traite de droit international
sels of the United States. Until these objections rest upon somepublic (Geneva, Georg. 1954), vol. II, pp. 7-8). Others base the disthing more substantial than mere possibility, it is not believed
tinction on the fact that the law "directly infringes existing rights
that they should be submitted to arbitration." (Instructions of
or rules", as in a case or illegal revocation of a concession granted
Secretary of State Knox to the United States Charge d'affaires
io a foreign company, or that it produces wrongful effects c . y
ir. London, dated 17 January 1913 ' (G. H. Hack worth, op. cit..
when there is "' ^Cementation in concreto", as in the . - ' . of a
1943, vol. VI, p. 59.)
lew laying down directives for future nationalizations (see J. H. W.
92
The British Government expressed itself in the following
Verzijl, International
Law in Historical Perspective
(Leyden,
Sijthoff, 1973), vol. VI, pp. 621-622, 641-642). Others again e m - terms:
"... international law or usage does not support the doctrine
phasize that, in the case of injury to a State, the promulgation o f
that the passing of a statute in contravention of a treaty right
the law may be sufficient in itself, whereas, in the case of injury
affords no ground of complaint for the infraction of that right,
to foreign individuals, responsibility generally arises at the time of
and that a nation which holds that its treaty rights have been
application of the law (Jimenez de Arechaga, loc. cit., pp. S47-S48;
so infringed or brought into question by a denial that they exist
I. Brownlie, Principles of Public International Law, 2nd ed. (Lonmust, before protesting and seeking a means of determining the
don, Oxford University Press, 1973), pp. 435-436).
point at issue, wait until some further action violating those
69
These are, in pai.icular, the writers w h o have published
rights in a conclusive instance has been taken, which in the
monographs on the question of State responsibility for the acts of
present instance would, according to your argument, seem to
legislative organs. See Bilge, op. cit.. pp. 101 et seq.; and Vilta,
mean until tolls have been actually levied upon British vessels
op. cit.. pp. 89 et seq. See also Sereni, op. cit.. pp. 1538-1539; and
from which vessels owned by citizens of the United States have
A. Favre, Principes du droit des gens (Paris, Librairie de droit et de
been exempted.
jurisprudence, 1974), pp. 650-651.
... the Act of Congress, when it declared that no tolls should
90
The relevant paragraph read:
be levied on ships engaged in the coasting trade of the United
"The Canal shall be free and open to the vessels of comStates, and when, in further directing the President to fix those
merce and of war of all nations observing these Rules, on terms
tolls within certain limits, it distinguished between the vessels
of entire equality, s o that there shall be no discrimination
of citizens of the United States and other vessels, was in itself,
against any such nation, or its citizens or subjects, in respect of
and apart from any action which may be taken under it, inconthe conditions or charges of traffic or otherwise. Such condisistent with the provisions of the Hay-Pauncefote Treaty for the
tions and charges of traffic shall be just and equitable." (British
equal treatment of the vessels of all nations." (Note from the
and Foreign State Papers, vol. XCIV, p. 47, article III, para. 1).
British Ambassador at Washington to United States Secretary of
91
State Knox, dated 28 February 1913.) (A. D. McNair, The Law of
The United States Government observed that:
Treaties. 2nd ed. (Oxford, Clarendon Press, 1961), pp. 548-549).
" W h e n and if, complaint is made by Great Britain that the
93
effect of the act and the proclamation together will be to subject
As slated in Lord McNair's comment on the British Note:
British vessels as a matter of fact to inequality of treatment, or "... the British Note did not go so far &s to allege that a violation
to injust and inequitable tolls in conflict with the terms of the

frauds international judicial decisions,
mention may be made of the decision reached on
27 June 1933 by the United States-Panama General
Claims Commission, constituted under the Claims
Convention of 28 July 1926, in the Mariposa Development Company case. It stated that:

Silesia (the merits), the Court stated that:

The Commission does not assert that legislation might not be
psssad of such a character that its mere enactment would destroy
tfee marketability or private property, render it valueless and give
w forthwith to an international claim, but it is the opinion of
tits Commission that ordinarily, and in this case, a claim for the
expropriation of property must be held to have arisen when the
possession of the owner is interfered with and not when the legislation is passed which makes the later deprivation or possession

It might be asked whether a difficulty does not arise from the
fact that the Court would have to deal with the Polish law of July
14th, 1920. This, however, does not appear to be the case ... The
Court is certainly not called upon to interpret the Polish law as
such; but there is nothing to prevent the Court's giving judgment
on the question whether or not, in applying that law, Poland is
acting in conformity with its obligations towards Germany under
the Geneva Convention. 96

Practical common sense indicates that the mere passage of an
K i under which private property may later be expropriated without compsnsatioa by judicial or executive action should not at
mss create an international claim on behalf of every alien property bolder in the country. There should be a locus penitentiae for
(%tomatic representation and executive forbearance, and claims
s t a i l d arise only when actual confiscation follows. 94

In the case submitted to the Commission, the intended result was clearly respect for the property of
fesigmers. In the Commission's view, it could not be
maintained a priori that that result had not been
achieved, merely because a law had been enacted
which would permit future confiscations of property
belonging to foreigners. It could not be held that
there had been failure to achieve a result, and consequent breach of an obligation, unless there had
been actual interference with the property of a foreigner. As the Commission pointed out, the only
case in which, from another standpoint, the required
result could be regarded as frustrated as soon as the
law authorizing expropriation was enacted would be
that in which the enactment of the law seriously reduced the commercial value of the foreigner's property.95 Otherwise in the Commission's view, a breach
would occur wnen the* foreigner was deprived of his
property in concreto, not when a measure had been
adopted merely making such deprivation possible in
abstracto.

(21) In other international judicial decisions, acceptance of this principle is implicit. This is so, for example, where the Permanent Court of International
Justice, called upon to rule on whether a particular
itw constituted a breach of an international obligation or not—an obligation requiring the achievement
(Fem-mae 93 matt/wed.)

of the Treaty had already occurred, and ... the following paragraphs are rather in the nature of the assertion of a right, quia
timet, to protest and demand arbitration" (ibid., p. 548). A note
of protest and a proposal that the existence of a right should be
established by an objective authority may very well be justified as
a means of preventing an internationally wrongful act. See
Schwarzenberger, op. cit., p. 614; Vitta, op. cit., p. 95; and Favre,
op. cit., p. 651. As noted in paragraph (17) above, howevei, in
1929, the British Government was to adhere firmly to the principle that it is not the law as such which gives rise to State responsibility, "but the facts deriving from that law".
94
United Nations, Reports of International Arbitral Awards.
vol. VI. (United Nations publication, Sales No. 1955.V.3)
pp. 340-341.
93
On this point, see Reuter, loc. cit., pp. 95-96.

of a particular result by the State, not the adoption
of a particular course of conduct—refers to the application of this law, not to its enactment. In its very
well-known judgment of 25 May 1926, in the case
concerning Certain German interests in Polish Upper

The European Court of Human Rights appears to
endorse the same criterion in its judgment of
27 March 1962 in the De Becker case.97 Very similar
statements of position may also be noted in a series
of decisions of the European Commission on Human
Rights.98
(22) To sum up, our analysis of State practice, international judicial decisions and the positions taken by
learned writers conrirms that, in the case of international obligations requiring the State to achieve a result in concreto but leaving it free to do so by means
of its own choice, the fact that a State bound by such
an obligation has adopted a measure or, in particular,
enacted a law constituting in abstracto an obstacle to
the achievement of the required result, is not yet a
breach or even the beginning of a breach of the obligation in question.99 There will be a breach only if
the State is found to have failed in concreto to
achieve the result required by the obligation.

96
PCU. series A, N o . 7, p. 19. In the advisory opinion of
4 February 1932 concerning the Treatment of Polish nationals in
Danzig (ibid., series A / B , No. 44 p. 24) the Court also considered
that:
"The application of the Danzig Constitution may however result in the violation of an international obligation incumbent on
Danzig..."
97
The Court states in its judgment that:
"... the Court is not called upon, under articles 19 and 25 of
the Convention, to give a decision on an abstract problem relating to the compatibility of that Act with the provisions o f the
Convention, but on the specific case of the application o f such
an Act to the Applicant and to the extent to which the latter
would, as a result, be prevented from exercising o n e of the
rights guaranteed by the C o n v e n t i o n . . . " (Yearbook...
of the
European Convention on Human Rights. 1962 (The Hague),
vol. 5, 1963, pp. 334 and 336).
98
The decisions on applications N o . 290/57 against Ireland and
No. 867/60 against Norway contain the following statement:
"... the Commission can examine the compatibility of domestic legislation with the Convention only with respect to its application to a person, non-governmental organization or group
of individuals and only in so far as its application is alleged to
constitute a violation of the Convention in regard to the applicant person, organization or group in question; ...". (Yearbook
oj the European Convention on Human Rights. I960 (The Hague),
vol. 3, 1961, p. 221; Yearbook of the European Convention on
Human Rights. 1961 (The Hague), vol. 4, 1962; p. 276.)
99
Except, of course, in cases such as that referred to by the
General Claims Commission in the Mariposa Development C o m pany case, where the law in question would itself create a specific
situation totally incompatible with the internationally required result.

-If?This analysis also shows—as do logic and comi sense—that the State, having failed to achieve
$ result required by an international obligation of
gys kind, cannot escape the charge of not .having ful§§§gg| its obligation by claiming that it did neverthe§ig§ adopt measures by which // to/ie^ to achieve the
i^gutt squired of it. What matters is that the result
Muired by ^ e obligation should so fact be achieved;
$ it is not, a breach has been committed, whatever
measures are taken by the State. We have seen for
^umpie that article 2, paragraph 1, of the 1965 International Convention on the Elimination of All
of Racial Discrimination provides that:
Panics condemn n d a l discrimination and undertake to
by all appropriate means and without delay a policy o r
m
racial discrimination in all its forms

flo it is obvious that, if the administrative authorities of a State party to the Convention in fact commit acts of racial discrimination, the State will not escape the consequence of being charged with a breach
of the Convention by taking refuge behind some law
which it may have enacted prohibiting such acts.101 Et
h not sufficient to enact a law because, if a practice,
contrary to the obligation is continued in, the result
intended by the ihligation is not achieved in concrete.
(24) It should also be made clear that, in cases in
which an international obligation leaves the State
only an initial freedom of choice of the means to be
used to achieve the result required by that obligation,
if, through the active or ©missive conduct it adopts
in taking one of the courses open to it, the State arrives at a situation incompatible with the result required by its international obligation, it thus forfeits
the chance to fulfil its obligation. It is not allowed to
remedy the effects of its conduct ex post facto or to
change the situation it has created by recourse to
other means. This limitation on the discretion given
to the State for the fulfilment of its obligation may
he expressly imposed by the text of the instrument
establishing the obligation, but it is more often implicit in the very nature of the result required by the
international obligation, which is such that the mere
creation of a situation incompatible with that result
makes it definitively unattainable.
(25) Thus, for example, article 22, paragraph 2 of
the Vienna Convention on Diplomatic Relations requires the receiving State "to take all appropriate
steps to protect the premises of the mission against
any intrusion or damage and to prevent any distur100

See paragraph (6) above.
It should also be noted that, even where an obligation specifically requires t h e State to enact a law with a certain content,
the obligation is usually accompanied by an obligation to apply
that law. T h e fact of having enacted the prescribed law then constitutes fulfilment of the first obligation, but any failure to apply
that law in practice constitutes a breach of t h e second obligation.
See, in this connexion, t h e position stated at t h e end of t h e passage from the report of the Ghana-Portugal Inquiry Commission
cited above (paragraph (20) of the commentary to article 20)
regarding violation of ILO Convention No. 10S concerning t h e
Abolition of Forced Labour.
101

bance of the peace of the mission or impairment of
its dignity".102 As to international obligations of customary origin relating to the status of foreigners in
general, let us also consider the case of the obligation
requiring the State to establish a minimum security
system to protect foreigners against attacks due, for
example, to an outbreak of xenophobia. There can be
no doubt that both these obligations are confined to
prescribing for the State the result to be achieved,
and that the State has some initial freedom in choosing the means of establishing the required system of
protection. However, when, irrespective of the means
chosen for providing protection, its manifest inadequacy leads to an invasion of the premises of an embassy, the lynching of a foreigner or the massacre of
nationals of a particular country by a mob, it can
only be concluded that the State has failed irremediably in its task and that there is no further possibility
of using other means to restore a situation compatible ab initio with the result required by the international obligation. It must then be recognized that the
result to be achieved by the State has not been and
will not be achieved, and that the State has thus
committed a breach ot its obligation.
(26) Td sum up, for the purposes of establishing the
fulfilment or breach of an international obligation "of
result", characterized by the initial freedom of choice
of the State as to the means to be employed to obtain
the required result, what counts is whether that result has or has not in fact been achieved by the
State. The fact that the State has not taken the measure which theoretically would have seemed most
likely to lead to the result required by the obligation
is not in itself sufficient to warrant the conclusion
that the State has breached the obligation. The same
conclusion applies where the State has adopted a
measure which is likely in principle to obstruct the
achievement of the result required by the obligation,
but which doss not in itself w.eate a specific situation
incompatible with that result. On the other hand,
where it is found that the situation created in concreto by the State, by taking one or other of the courses
between which it had the initial choice, is incompatible with the result required by the obligation, the
State will obviously not be able to claim that it has
discharged its obligation through, for example, the
adoption of measures by which it hoped to achieve
the result required by the international obligation.
(27) Obligations which leave the State only an initial
freedom of choice as to the means of achieving the
result they require of it form only a smallish group,
however, within the general category of international
obligations "of result". As has been seen, there are
many international obligations "of result" which
give the State a degree of discretion with regard to
their fulfilment that goes beyond a mere initial freedom of choice. So long as the required result has not
become finally unattainable for the sole reason that
the initial course of conduct adopted by the State
failed to achieve it, international law does not, gen102

For reference, see foot-note 40 above.

-14-1speaking, deprive a Stele whose organ has
created a situation incompatible with the result required by an international obligation of the possibility
of still achieving the required result through a new
course of conduct by State organs which would obliter-

ate that situation and replace it by another, compatible ab initio with that result. In this case, the possibility of subsequent action open to the State is
added to, and supplements, its initial freedom of
choice; and the latitude left to the State with regard
to the fulfilment of its obligation is defined in its entirety. The possibility of remedying a posteriori the
consequences of an initial course of conduct incompatible with the result required by an international
obligation may also exist even in cases where, originally, . the particulaF nature of the result to be
achieved did not permit of a real choice between different means of action, since the result could at first
be achieved in only one way.
(28) In regard to the cases described, however, one
reservation must be made concerning the determination of the conditions for recognizing the existence
of a breach of an international obligation. It may well
be that, at the international level, there is nothing to
prevent the State from still fulfilling its obligation by
remedying ex post facto, by a new course of conduct,
a situation which is incompatible with the internationally required result and which was created by its
initial conduct. But it is also possible that the State
may encounter in its own system of internal law an
obstacle to the use of this opportunity. This applies
in particular where the situation incompatible with
the internationally required result has been created
by means whose effects cannot be cancelled. For example, if the situation has been created by the enactment and effective application of a law, there will in
most cases be no hope of finding in the internal legal
system any means of changing this situation retroactively and thus still achieving the result to which
those measures ran counter. It would be otherwise
only if the machinery of the State included a judicial
authority empowered to declare legislative acts null
and void and to cancel their effects retroactively. The
obligation imposed by some treaties to respect the
property of foreigners is a typical example of an obligation which requires the State to achieve a certain
result but leaves it complete latitude as to the means
of doing so. But if the State passes a law providing
for uncompensated expropriation of certain classes of
foreigners or certain kinds of property belonging to
them, and applies that law to the property of individuals covered by such a treaty, it cannot reasonably be
expected that the obligation imposed by the treaty
can still be fulfilled since it is hard to see what organs or authorities would have the power to fulfil it.
The same conclusion applies in cases where the action that has created a situation incompatible with
the required result takes the form of a measure by
the executive power which can be neither rescinded
nor amended by another State organ, or that of a judicial decision against which there is no appeal or
again that of an administrative or judicial measure

which has merely correctly applied a
5glSlative provision.
(29) It should be made clear
of rectifying the adverse consequences of the initial
course of conduct fey a new eouree of conduct which
cancels them may be due, not only to a real husk of
means to that end under the internal legal system,
but also to the fact that the availability of such
means is a pure formality because, at least in the
case in point, they hold out no real prospect of
achieving the required result. In all these cases, the
impediment which makes it impossible to remedy the
situation created by the action or omission of the
first organ to intervene thus has the same paralysing
effects as the impediment which arises when the initial action or omission of the State has made it impossible de facto to achieve the result required by the
international obligation. In both these cases, the State
has no real means of cancelling the consequences of
its initial conduct. Hence it can only be concluded
that the result which the international obligation required the State to achieve has not been and will not
be achieved. The existence of a breach of the obligation will thus inevitably be established.
(30) Thus, if the situation created by the initial cooduct of an organ of the State and incompatible with
the result required by an international obligation is
not in itself to constitute a complete and final breach
of that obligation, three conditions must be met:
(a) the obligation itself must in principle leave the
State the necessary latitude to pursue the achievement of the required result, even after a situation incompatible with that result has been created by an
action or omission of one of its organs; (b) the required result must not have become finally unattainable in fact by reason of that action or omission; and
(c) the internal legal system must not place any formal or real obstacles in the way of subsequent efforts
to fulfil the obligation in spite of everything. If all
these conditions are satisfied, it clearly cannot yet be
concluded that the State has finally failed to achieve
the result which can legitimately be expected of it.
The fact that the organ whkh fust intervened in the
case created, by its action or omission, a situation incompatible with the required result is only a beginning or adumbration of a breach of the international
obligation, since the State has not yet exhausted all
its available means of action to achieve that result.
Moreover, even this adumbration will come to
nothing if the State can seize the opportunity still
open to it fully to achieve the required result by new
conduct which eliminates entirely, and ab initio the
incompatible situation created by its previous conduct.
(31) Many examples could be given here. To mention only the necessary minimum, let us suppose
that, contrary to the requirements of the international conventions on human rights, the police authorities of a State deny certain persons freedom to reside
in the place of their choice, freedom of association,
freedom to profess their religion, or the like. In each
of these cases, the State can still, if it wishes, create

G fltuatwn compatible wilh the internatkMially required result, provided that the country has a higher
administrative authority or an administrative or civil
oourt, which is competent and materially able to refdfe the prohibition of residence or association or to
0 i o v e the obstacles to the practice of the chosen region. Or again, let us suppose that, contrary to a
well-established international customary obligation, a
©our! acquits persons known to have committed a
crime against the representative of a foreign Govemment or against some foreigner. The State will still be
§Me to fulfil its obligations, provided that there is a
h^her authority able to reverse the decision impugned and thus create a situation compatible in
respect with the internationally required result.
(32) In this case, the initial conduct "of a State organ
which has created a situation incompatible with the
internationally required result becomes a breach of
the international obligation only if the State, despite
III® possibility open to it, refrains from correcting that
situation or confirms it by further action. It will be
cm the grounds of this later action or omission that
the existence of the breach will be finally established
and the responsibility of the State automatically engaged. However, since the course of conduct first
adopted will not have been cancelled but, on the contrary, completed by the State's subsequent conduct,
the breach will finally be brought about by a "complex" act made up of all the successive actions or
omissions of the State in the case in question.103

(33) Lastly, as we have seen, there are international
obligations "of result" characterized by an even greater degree of permissiveness as regards the latitude
left to the State for their fulfilment. By reason of
their nature, purpose and field of application, these
obligations permit that, where the initial conduct of
the State bound by the obligation has not only created a situation incompatible with the result required
by the international obligation but has also made the
attainment of that result materially impossible, the
State may still have a Bast opportunity of discharging
its international duties. It is allowed, as an exception,
to produce an alternative result instead of that originally required—a result which is thus different from
that aimed at by the obligation, but in a way equivalent to it. The conclusion as to the recognition of a
103
The concept or a "complex" act or the State has been illustrated by the Commission in article 18, paragraph S, of its draft
articles and in paragraph (23) of the commentary thereto {Yearbook... 1976, vol. II (Part Two), pp. 74 and 94, document
A/31/10, chap. HI, sect. B, subsect. 2).
Article 18, paragraph S, of the draft reads as follows:
"5. If an act of the State which is not in conformity with
what is required of it by an international obligation is a complex
act constituted by actions or omissions by the same or different
organs of the State in respect of the same case, there is a breach
of that obligation if the complex act not in conformity with it
begins with an action or omission occurring within the period
during which the obligation is in force for that State, even if
that act is completed after that period."
A "complex" act thus implies that two or more organs of the
State intervene successively or that a single organ intervenes on
two or more occasions in the same matter with, in all cases, a plurality of actions or omissions.

breach of one of these obligations is self-evident. For
example, a State cannot be charged with a final
breach of the obligation to exercise vigilance to prevent unlawful attacks against the person and property of foreigners, or of the obligation to protect every
person against arbitrary arrest or detention, merely
because it has not been able to prevent the commission of such misdeeds. If the State is to be found
guilty of such a breach, it must have failed to
achieve not only the priority result but also the alternative result: that is to say, it must have failed to
ensure that the victims of these misdeeds receive full
and complete compensation for the injury sustained.104 It is this second failure which, added to the
first, transforms it into a complete and final breach.
And, as in the case previously considered, the breach
is constituted by a "complex" act of the State.
(34) The conclusion which follows from the arguments advanced in paragraphs (27) to (33) above
seems equally obvious. Where an international obligation permits a State whose initial conduct has led
to a lituation incompatible with the result required
by the obligation to rectify the situation, either by
achieving through new conduct the result originally
required or by achieving an equivalent result in its
place, a breach of the obligation finally occurs only if,
in addition, the State has failed to take the subsequent opportunity of rectifying the incompatible situation created by its initial conduct.
(35) In the light of the foregoing considerations,
there is, in the Commission's view, no doubt that,
for the purpose of establishing how an international
obligation which can be characterized in general
terms as an obligation "of result" is breached, what.
counts is the result actually achieved by the State as
compared with the result required by the obligation.
If the two results coincide, the obligation has been
fulfilled; otherwise it must be concluded that the obligation has been breached. In other words, a comparison of the result achieved with the result which the
State ought to have achieved is the only general and
basic criterion for establishing whether an obligation
"of result" has been breached. The existence of a
breach of an obligation of this kind is thus determined in international law in a completely different
way from that followed in the case of an obligation
"of conduct" or "of means" where, as indicated in
connexion with article 20, the decisive criterion for
concluding that the obligation has been fulfilled or
breached is a comparison between the particular
course of conduct required by the obligation and the
conduct actually adopted by the State. Having
reached this conclusion, the Commission also agreed
upon the need to draw a distinction, in formulating
the relevant rule, between, on the one hand, the application of such a general criterion in the case of in104
In such a case, "compensation" is merely an alternative result provided for by the "primary" obligation in question. Such
compensation has nothing to do with the "reparation" of an internationally wrongful act. On the contrary, its specific purpose is
to avert any breach of the primary obligation and the commission
of an internationally wrongful act.

International obligations characterized by the fact that
they leave the State initial freedom of choice of the
means to be used to achieve the internationally required result and, on the other, the application of the
same criterion in the case of international obligations
permitting the State to rectify a situation which is incompatible with the required result and which has
been created by an initial course of conduct, by
means of subsequent conduct achieving that result or
an equivalent result.
(36) For the first of these two cases, paragraph 1 of
the article provides that there is a breach by a State
of an international obligation requiring it to achieve,
by means of its own choice, a specified result if, by
the conduct adopted within the latitude allowed it,
the State does not achieve the result required by that
obligation. For the second case, paragraph 2 of the
article provides that, when the conduct of the State
has created a situation not in conformity with the result required of it by an international obligation, but
the obligation allows that this or an equivalent result
may still be achieved by subsequent conduct of the
State, there is a breach of the obligation only if the
new conduct of th<" State does not achieve the required result either.
(37) The result which the State has to achieve in
the case of paragraph 1 as well as in that of paragraph 2 must, of course, be the "specified result" required of the State bv the international obligation or,
where this is allowed, the "equivalent result" provided for by that obligation and nothing else. Hence,
the precise content of the "primary" obligation in
question must always be kept in mind.
Article 22
Exhaustion of local remedies
When the conduct of a State has
created a situation not in conformity
with the result required of it by an
international obligation concerning the
treatment to be accorded to aliens,
whether natural or juridical persons,
but the obligation allows that this or
an equivalent result may nevertheless
be achieved by subsequent conduct of
the State, there is a breach of the
obligation only if the aliens concerned
have exhausted the effective local
remedies available to them without
obtaining the treatment called for by
the obligation or, where that is not
possible, an equivalent treatment.

(1) Article 21 of the draft states the basic rules defining the conditions in which it may be considered
that a breach of an international obligation "of result" has been committed, whether in cases where
Yearbook
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the State only has freedom of choice of means at the
outset or in cases where the State, having created by
its conduct a situation incompatible with the result
required by the obligation, has the faculty to remedy
that situation and still fulfil its obligation by subsequent conduct. Article 22 is concerned to establish,
in the last-mentioned cases, the specific conditions of
a breach of obligations "of result" falling within a
given category, namely, obligations which are designed to protect individuals, natural or juridical persons, and which, at the international level, formulate
certain requirements and establish certain guarantees
concerning the treatment to be accorded by States, at
the internal level, to the persons in question and to
their property. For the purpose of determining
whether a breach of an obligation in this category has
been committed, a further condition is then added to
the conditions generally required for a breach of the
other international obligations "of result".
(2) To be able to conclude that there is a breach of
an international obligation "of result" concerning the
treatment of individuals, and particularly foreign individuals, it is first necessary to establish that the individuals who consider themselves injured through
being placed in a situation incompatible with the internationally required result have not succeeded,
even after exhausting all the remedies available to
them at the internal level, in getting the situation
duly rectified; for it is only if these remedies fail that
the result sought by the international obligation will
become definitively unattainable by reason of the act
of the State. If, for various reasons, individuals who
should and could set the necessary machinery in motion neglect to do so, the State cannot normally be
blamed for having failed to take the initiative to obliterate the concrete situation created by initial conduct attributable to it and militating against the
achievement of the internationally required result—provided, of course, that the State itself is not
responsible for the inaction of the individuals.
(3) If the individuals concerned take no action, the
situation created by the initial conduct of the State
running counter to the internationally desired result
cannot be rectified by subsequent action of the State
capable of replacing that situation by one in conformity with the result required by the obligation. However, the fact that there has been no corrective action
cannot, of course, be attributed to the State, but only
to lack of the required initiative on the part of those
on whom it was incumbent to take it. The case here
is quite different from that in which, despite the necessary initiative having been taken by the individuals
concerned to obtain redress, the situation created by
the initial conduct is confirmed by a new course of
conduct of the State, which is likewise incompatible
with the internationally required result. Thus, in the
case of the international obligations considered here,
the initiative of the individuals concerned appears to
be a prior and necessary condition which must have
been fulfilled before it can be concluded that there
has been a breach of its obligation by the State. Failure to fulfil this condition therefore has the effect of
excluding the wrongfulness of the failure to achieve
the internationally required result. In this case, therefore, no international responsibility can arise for the
State. That is what is meant by stating the condition
known as the "exhaustion of local remedies".

(4) This additional condition, which must be satisfied before a breach of an international obligation "of
result" concerning the treatment accorded to individuals can be established, is justified, in the final
analysis, by the object and the very nature of such
an obligation and by the characterization it receives
by reason of the fact that individuals are-the direct
beneficiaries of its provisions. For where the result
the State is required to achieve is prescribed mainly
io the interests of individuals and affects their situation in the internal legal order of the State on- which
the obligation is laid, it is normal that the collaboration of the persons concerned should be enlisted to
ensure that the State complies with the provisions established in their interests by the international obligation. It is only natural that, in the event of difficulties, it should be incumbent on such persons to
seek State action to rectify any effects of an initial
action or omission by an organ of the State machinery which is attributable to the State and runs counter to the achievement of the result required by the
international obligation. Conversely, where the result
to be achieved is required in the direct interest of another State, it can only be the State on which the obligation rests, if it still has the means to remedy,
through internal action, the effects of initial conduct
incompatible with tuc result, which can be required
to initiate the action by which it can still fulfil its obligation. It would be unreasonable to require another
State, a subject of international law, to initiate such
action at the level of the internal legal order of the
State.

IS2and confirm the principle and specify its scope and
effect as regards the obligations for which they provide. The principle may thus be extended or restricted, and its application to certain treaty obligations
may even be excluded. But treaty law does all this
precisely on the assumption that the requirement of
the exhaustion of local remedies existed previously,
as a principle of general application, albeit subject to
derogation, and as a principle which has its roots in
custom or, better still, in the very logic of the mode
of fulfilment of a certain type of international obligation and is therefore certainly not of purely conventional origin. There are even some international treaties, multilateral and bilateral, which expressly refer
to the principle of the exhaustion of local remedies as
a general principle of international law. Article 26 of
the Convention for the Protection of Human Rights
and Fundamental Freedoms, for example, refers to
the exhaustion of local remedies "according to the
generally recognised rules of international law".105 So
far as bilateral instruments are concerned, article V of
the General Claims Convention between the United
States and Mexico, of 8 September 1923, speaks of
"the general principle of international law that the legal remedies must be exhausted".106

(7) There would appear to be no doubt that, in general international law, the principle of the exhaustion
of local remedies is closely related to the development of international obligations regarding the treatment accorded by a State to foreign natural or juridical persons and the prevention of injury to such persons and their property. A perusal of the decisions
handed down by the Permanent Court of Interna(a) Exhaustion of local remedies, a principle of gener- tional Justice shows that, in its judgment in the
al international law
Mavrommatis Palestine Concessions case (1924), the
Court described the requirement that aliens injured
(5) The principle establishing the condition known by acts of the State which are contrary to internationas the "exhaustion of local remedies" is expressly al law should seek to "obtain satisfaction through
stated in a growing number of international conven- the ordinary channels" as "an elementary principle
tions: for example, in establishment and other trea- of international law",107 while, in its judgment in the
ties which pre:,--iDe the treatment to be accorded to Panevezys-Saldutiskis Railway case (1939), it noted
natural or juridical persons of one of the contracting that the two parties recognized the existence of "the
States in the territory of the other; in international rule of international law requiring the exhaustion of
treaties having as their general or particular object to the remedies afforded by municipal law".108 In its
guarantee all individuals, without distinction as to judgment in the Interhandel case (1959), the Internanationality, the enjoyment of certain basic rights of tional Court of Justice took a definite position on the
the human person; in treaties regulating recourse by matter when it affirmed that: "The rule that local
States to international arbitral or judicial tribunals remedies must be exhausted ... is a well-established
following offences committed in one of the above- rule of customary international law".109 International
mentioned fields, etc. However, the confirmation and arbitration case-law clearly follows this line. In his
development of this principle in treaty law should award in the British Property in Spanish Morocco case,
not obscure the fact that the principle of the exhaus- rendered in 1925, Max Huber, the arbitrator, held the
tion of local remedies has its roots in international requirement of the exhaustion of local remedies to be
custom, and that it was recognized by custom long "a recognized principle of international law";110 in its
before being formulated in written instruments of a
105
conventional nature. It is, first and foremost, a genFor reference, see foot-note 24 above.
106
eral principle of unwritten law.
United Nations, Reports of International
Arbitral
Awards,
(6) As has just been said, the principle of the exhaustion of local remedies is really one of those
which command recognition as the logical consequence of the nature of international obligations
whose purpose and specific object is the protection of
individuals. It is true that many conventions state

vol. IV (United Nations publication, Sales N o . 1951.V.I), p. 13.
107
P.C.I.J., Series A , N o . 2, p. 12.
108
P.C./.J.. Series A / B , N o . 76, p. 18.
109
I.C.J. Reports 1959, p. 27.
110
United Nations, Reports of International Arbitral
Awards,
vol. II, (United Nations publication, Sales No. 1949.V.I), p. 731
[translation by the Secretariat].

decision of 1930 in the Mexican Union Railway case,
the British/Mexican Claims Commission stated that
the principle in question was "one of the recognized
rules of international law";111 in its award of 1956 in
the Amhatielos Claim case the Greece/United Kingdom Commission of Arbitration described the requirement of the full utilization of local remedies as
a rule "well established in international law";112 and,
in its decision of 19S8, the tribunal set up by Switzerland and the Federal Republic of Germany for the
Agreement on German External Debts affirmed that:
"There can. be no doubt that the rule of exhaustion
of local remedies ... is ... a generally accepted rule
of international law".113 International jurisprudence is
thus unanimous in recognizing the existence of the
principle of the exhaustion of local remedies in general international law, independently of any special
provisions embodied in treaty instruments. At the
same time, it is a fact that all the specific cases considered by international courts in which they indicated that they recognized this principle are cases involving the breach or alleged breach of international
obligations concerning the treatment accorded by a
State in its te. <rory to aliens or their property
(8) There are just as many statements of position on
the matter to be found in State practice, and States
are virtually unanimous in recognizing the general
character of the principle of the exhaustion of local
remedies. This is clear from an examination of the
opinions expressed by representatives of Governments in the course of codification work concerning
the responsibility of States for damage caused in
their territory to the person or property of aliens. It
also emerges from the convictions expressed by Governments in disputes involving the breach of an international obligation relating to the treatment of nationals of another State. During the attempt at codification in 1930, no Government expressed the
slightest doubt that trie rule which it was sought to
codify was first and foremost a rule of general international law. The scope of the rule had been determined in advance by the limits of the subject-matter
of the Codification Conference. The replies of Governments to the request for information addressed to
them by the Preparatory Committee,114 the statements by delegations in the Third Committee of the
Conference and the proposals made during its delib-

111
112
113

Ibid., vol. V (Sales No. 1952.V.3), p. 122.
Ibid., vol. XII (Sales No. 63.V.3), pp. 118-119.
International Law Reports, 1958-1 (London), vol. 25 (1963),

p. 42.
114
Point XII or the request Tor information addressed to Governments by the Preparatory Committee of the Conference reads
as follows:
"Is it the case that the enforcement of the responsibility of
the State under international law is subordinated to the exhaustion by the individuals concerned of the remedies afforded by
the municipal law of the State whose responsibility is in question?". (League of Nations, op. cit.. p. 136.)
For the replies of Governments, see ibid., pp. 136 et seq., and
Supplement to vol. Ill (C.75(o).M.69(o).1929.V), pp. 4 and 23.
Basis for Discussion No. 27, drafted by the Committee on the
basis of these replies, is reproduced below in paragraph (18).

erations,"5 and the text of article 4, paragraph 1, approved on first reading at the close of the discussions,116 were all based on a fundamental conviction
that the principle of the exhaustion of local remedies
existed as a rule of general international law. The
limitations placed on the principle in the text adopted,117 as well as those proposed by certain representatives, were grounded in the same conviction.
(9) With regard to the positions taken by Governments in the many cases in which the problem of the
non-exhaustion of local remedies arose in a particular
dispute, the most interesting feature is the convergence of views, not only of respondent Governments
but also of claimant Governments, concerning recognition of the principle in question as a general rule
of international law. The inevitable divergences related only to the problem of the applicability of the
principle in the particular circumstances of a specific
case. In any event, it was never maintained that the
requirement of the prior exhaustion of local remedies
could be invoked only if specifically provided for in
a convention. To mention only the most explicit
statements before the Permanent Court of International Justice or the International Court of Justice, in
the case concerning the Administration of the Prince
von Pless, the Polish Government expressed the view,
which was never challenged by the German Government, that it regarded the requirement of the exhaustion of local remedies as "a generally accepted principle of international relations";118 in the Losinger & Co. case, the Yugoslav Government referred to
a "universally admitted rule" and the Swiss Government stated that it was not unaware of that "rule of
international law";119 in the Phosphates in Morocco
case, the French Government affirmed that it was "a
well-established rule of international law" and the
Italian Government stated that it "did not intend to
challenge the existence of that rule";120 in the Panevezys-Saldutiskis Railway case, IIK, Lithuanian Government maintained, without opposition from the Estonian Government, that "The rule of the exhaustion of local remedies is ... firmly established in the
positive international law of our time;121 in the Anglo-Iranian Oil Company case, the Iranian Government
referred to the "prior exhaustion of local remedies"
as a condition to be met "in accordance with general
115
For the statements made during the debates, see League of
Nations, Acts oj the Conference for the Codification of International
Law (The Hague, 13 March-12 April 1930), vol. IV. Minutes of the
Third Committee (C351(c).M.l45(c).1930.V), pp. 63 et seq.. 162 et
seq.; for proposals and amendments, see ibid., pp. 209 et seq.,
217, 220, 227 et seq.. and 230.
116
See paragraph (19) above.
117
The limitations on the application of the principle provided
for in article 4, paragraph 2, concerned self-evident cases in which
the judicial authorities had definitively refused to administer justice or had rendered final judgments.
118
P.C.I.J.. Series C , No. 70, pp. 134 and 182. (Translation by
the Secretariat]
119
Ibid.. No. 78, pp. 129 and 156. [Translation by the Secretariat.]
120
Ibid.. No. 84, pp. 209 and 440. [Translation by the Secretariat.]
121
Ibid.. No. 86, p. 143. [Translation by the Secretariat.]

-IS+law", and the British Government reit was "in general a condition";122 in
iSHmrhmdel case, the United States invoiced the
!!L||.established principle of international law reg the exhaustion of local remedies" and the
g§ Government replied that it in no way contestgtaf assertion;123 finally, in the case of the Aerial
of 27 July 1955, the Bulgarian Government
egiiptasiied the "incontestable" nature of the "rule
of the prior exhaustion of local remedies", without
Ijing challenged on that point by the Governments
of the United States and Israel. m Similar positions
implicit in many other cases.125
(10) The positions taken by Governments parties to
referred to other international tribunals are
s
equally conclusive. For example, it is clear from the
arbitral award in the Central Rhodope Forests case
(merits) that the Bulgarian Government based its argument on "the well-known principle of international tew of prior exhaustion of local judicial remedies"
and that the Greek Government, did not challenge
the applicability of that principle to the case.126 There
was one Tccasion when the existence of the rule as
part of general international law was contested, and
that was the init." i challenge by the Finnish Government in the Finnish Vessels case, which was referred
lo the Council of the League of Nations in 1931.
When the British Government reiterated that the
rule was an undisputed principle of international law,
however, the Helsinki Government accepted that
view and agreed to refer to arbitration the question
whether, in the case in point, local remedies had
teen exhausted.127
(IS) Significant positions have been taken by Governments on other occasions. A particularly interesting example is that taken by the Swiss Government
during the 1967 debate in the Federal Assembly on
approval of th° Convention of 18 March 1965 on the
Settlement ot investment Disputes between States
and Nationals of other States. Commenting on article 26 of the Convention, the Federal Council referred to the exhaustion of local remedies as a general principle of international law.128 Moreover, the
practice of certain Governments, particularly the

United States and Canadian Governments, of considering themselves as precluded from taking over
claims by their nationals until the latter have exhausted the local remedies, attests to their firm belief
in the existence of the principle as one of general application.129
(12) The character of the principle as one of general
international law is also recognized by virtually all
the learned writers who have considered the question. With rare exceptions, they cast no doubt on the
view that exhaustion of local remedies is part of general international law.130 It is as a principle applicable
under general international law that the condition of
the exhaustion of local remedies was taken into consideration in the resolution adopted in 1956 by the
Institute of International Law.131 And it was on the
same understanding that the principle stating this
conditions was included in the codification drafts on
the international responsibility ot States for injury
caused in their territory to the person or property of
aliens, adopted under the auspices of international
organizations132 or by private learned associations.133

129
For an example of United States practice, see M. Whiteman,
Digest of International Law (Washington, D.C., U.S. Government
Printing Office, 1967), vol. 8, pp. 769 et seq.. 906 et seq.; for an
example of Canadian practice, see Canadian Yearbook
oj'International Law. 1968 (Vancouver), vol. VI, pp. 262 et seq.
130
C. G. Tenekides did express doubts on the subject in an article published in 1933 ("L'epuisement des voies de reeours internes corn me condition prealable de Tinstance Internationale",
Revue de droit international et de legislation comparie (Brussels, 3rd
series, vol. XIV (1933), pp. 514 et seq.), but later changed his
opinion ("Les jugements nationaux ' manifestement injustes' envisages comme sources de la responsabilite internationale des
E t a t s " , Revue generate de droit international public (Paris), 3rd series, vol. XIII, No. 4 (July-August 1939), p. 376). W. Friedmann,
in his article " Epuisement des voies de recours internes", Revue
de droit international et de legislation comparie (op. cit.), pp. 318
et seq.. denied the existence of the principle of exhaustion of local
remedies in general international law, but this article now seems
ou if date. J. H W. Verzijl, in his --eport to the Institute of International Law entitled " L a r'-jle de I'epuisemen' des recours internes" (Annuaire de I'lnstitut de droit international, 1954 (Basel),
vol. 45-1, pp. 5 et seq. and in particular pp. 22-23), agreed that the
rule was a principle of general international law, but greatly restricted its scope. In his opinion, it would be justified only in the
event of a denial of justice in the true sense. In other cases, the
possibility open to the State of avoiding international responsibility by referring a foreigner who has suffered injury to its national
courts can be explained only " o n grounds of expediency". G.
122
l.C.J. Pleadings. Anglo-Iranian
Oil Company, p p . 291 [transStrozzi has very recently expressed the view that, except in a very
lation by t h e Secretarial] a n d 1SS.
few cases, the principle of exhaustion of local remedies derives
123
only from treaties. The only value which he attributes to the
Ibid.. Interhandel.
pp. 315 a n d 402.
principle, about which he expresses very restrictive ideas in gen124
Ibid.. Aerial Incident of 27 July 1955. p p . 2 7 6 - 2 7 7 , 3 2 6 , 154.
eral, is as a condition for the institution of proceedings before arc
123
In only o n e case has a G o v e r n m e n t expressed any doubts
international tribunal (Interessi statali e interessi privati nell'ordiconcerning the existence of t h e principle as a general rule; this
namento internazionale; la f'unzione del previo esaurimento dei ricorwas t h e Belgian G o v e r n m e n t , in t h e Borchgrave case (P.C.I.J.,
si interni (Milan, Giuffre, 1977)).
Series C, No. 8 3 , p. 65). However, the Belgian Government later
131
See Annuaire de I'lnstitut de droit international, 1956 (Basel),
took a clearly positive attitude, in the case concerning the Elecvol. 4 6 , p . 3 6 4 .
tricity Company o r Sofia (ibid.. No. 88, p. 37) and in t h e case con132
In addition to articles 4 and 9 adopted on first reading in
cerning the Barcelona Traction (l.C.J. Pleadings. Barcelona Trac1930 by the Third Committee of the Hague Codification Confertion, Light and Power Company Limited (New application: 1962),
ence (Yearbook...
1956, vol. II, pp. 225-226, document
vol. I, pp. 215 et seq.).
A/CN.4/96, annex 3), see article 15 of the draft prepared in 1958
126
United Nations, Reports of International
Arbitral
Awards,
by F. V. Garcia Amador (Yearbook... 1958. vol. II, p. 72, docuvol. I l l , (United Nations publication. Sales No. 1949.V.2), p. 1419.
ment A/CN.4/111, annex) and article 18 of the revised draft pre[Translation by t h e Secretariat.]
pared in 1961 (Yearbook... 1961. vol. II, p. 48, document
127
Ibid., p. 1482.
A/CN.4/134 and Add. I, addendum), paragraph 3 of the resolution adopted in 1933 af the Seventh International Conference of
121 s ^ l n e message of the Federal Council of 15 December
American Stetes (Yearbook... 1956, vol. II, p. 226, document
1967 in the Annuaire suisse de droit international. 1968 (Zurich),
vol. XXV, p. 271.

-155The principle is also included in drafts on the international responsibility of States -for wrongful acts
Relationship between the principle and the determination of the existence of a breach of an international obligation relating to the treatment of private individuals

As regards the explanation and justification of
the principle of general international law establishing
the requirement of the exhaustion of local remedies,
there is. no clearly dominant opinion to be found
among the authors of works on international law.
Tiose who have dealt with this subject have frequently taken different viewpoints in considering and
expounding the significance of the principle. Differences of opinion have accordingly emerged, in particular between those who regard the principle in question simply as a "practical" rule or a purely procedural one,13s relating to the implementation (mise en
A / C N . S 6 , annex 6); number VIII of the principles adopted in .962
by t h e Inter-American Juridical Committee referring to the opinion of Latin American countries (Yearbook...
1969, vol. II, p. 153,
document A / C N . 4 / 2 1 7 a n d A d d . l , annex XIV); and number IX
of t h e principles adopted in 1965 by the same Committee, referring to t h e opinion of t h e United States (ibid., p. 154, annex XV).
133
See article XII of t h e resolution prepared in 1927 by the Institute of International Law (Yearbook...
1956, vol. II, p. 228,
document A / C M . 4 / 9 6 , annex 8); articles 6 a n d 7 of the draft prepared in 1929 by t h e Harvard Law School (ibid., p. 229, annex 9),
w t k l e 13 of ehe draft prepared in 1930 by the Deutsche Gesellschaft
fflr Volkerrecht (Yearbook...
1969, vol. II, p. 150, document
A / C N . 4 / 2 1 7 and A d d . ! , annex VIII); article 1, paragraph 2, and
article 19 of the draft prepared in 1961 by the Harvard Law School
(ibid., pp. 143 and 146, document A / C N . 4 / 2 1 7 and A d d . l , annex VII); and paragraphs 206-210 of the restatement adopted in
1965 by t h e American Law Institute (Yearbook...
1971, vol. II
(Fart One), pp. 197-198, document A/CN.4/217/Add.2). See also
articles III and IV of the draft on diplomatic protection prepared
in 1925 by the .- r^erican Institute of International Law (Yparbook... 1956. vol. II, p. 227, document A / C N . 4 / 9 6 , annex 1).
134
This applies to the bases for discussion on the international
responsibility of State's prepared in 1956 by F. V. Garcia Arnador
(fesis No. V, para. 2) (Yearbook... 1956, vol. II, p. 220, document
A/CN.4/96, para. 241) and the draft convention on the responsibility of Slates for international wrongful acts, prepared by Professor Roth in 1932 (article 9) (Yearbook... 1969, vol. II, p. 152, document A/CN.4/217 and Add.l, annex X). The drafts prepared by
it. Strupp (ibid., p. 151, annex IX) and by B. Graefrath and P. A.
Sieiniger ("Kodifikation, der volkerrechtlichen Verantwortlichkeit", Neue Justiz (Berlin, 1973), No. 8, p. 227), which also deal
with the international responsibility of States in general, do not
mention the rule.
135
See in particular Ch. de Visscher, "Note sur la responsabiIke: Internationale des Etats et la protection diplomatique, d'apres
quelques documents recents", Revue de droil international et de legislation comparie (Brussels), 3rd series, vol. VIII (1927), pp. 245
et seq and "Le deni de justice en droit international", Recueil des
cours .... 1935-11 (Paris, Sirey, 1936), vol. 52, pp. 421 et seq., C. P.
Panayotakos, La regie de I'epuisement des voies de recours internes,
en theorie et en pratique (Marseilles, Moullot, Imp., 1952), pp. 29
et seq., 113; H. Urbanek, "Das volkerrechtsverletzende nationale
Urteil", Osierreichische Zeitschrift fiir offentliches Recht (Vienna),
vol. IX, fasc. 2 (1958-1959), pp. 213 et seq.; C. H. P. Law, The Local Remedies Rule m International Law (Geneva, Droz, 1961),
pp. 32 et seq. and 131 et seq.; C. F. Amerasinghe, "The formal
character of the rule of local remedies'', Zeitschrift fur ausldndisches
offentliches Recht und Volkerrechi (Stuttgart) vol. 25, fasc. 3,
0965), pp. 445 et seq.; T. Hoesler, The Exhaustion of Local Reme-

ceuvre) of international responsibility, and those who
consider that the main proposition of the principle
expresses a "substantive rule" concerning the genesis of international responsibility, but at the same
time do not deny the procedural aspects as a logical
corollary of the main proposition.m Nor can it be
overlooked that there is a third school of thought, according to which the rule concerns the origin of responsibility in cases where the breach of the international obligation derives exclusively from the action
of judicial organs which have failed in their duty to
provide a private individual' with the internationally
required judicial protection against injuries sustained
in breach of purely internal law. In other cases, however, the rule only concerns the procedures for the
implementation (mise en ozuvre) of responsibility.117
Yet to speak of schools of thought is scarcely appropriate, since the arguments advanced for or against a
dies in the Case Law of International Courts and Tribunals (Leyden,
SijthofT, 1968), pp. 92 el seq. a n d 131 et seq.; J. Chappez, La regie
de I'epuisement des voies de recours internes (Paris, Pedone, 1972),
pp. 9 et seq.; and G. Strozzi, op. cit., p. 104.
136
Among the authors who explain the principle of the exhaustion of local remedies r-ainly in terms of the genesis of international responsibility, see in particular E. M. Borchard, The Diplomatic Protection of Citizens Abroad or Th" Law of International
Claims (New York, Banks Law Publishing, 1928), pp. 817 et seq.,
"Theoretical aspects of the international responsibility of States",
Zeitschrift fur auslandisches offentliches Recht und Volkerrecht (Berlin), vol. 1, part 1, 1929, pp. 233 et seq. and 239 et sea., and "La
responsabilite des Etats a la Conference de codification de La
Haye", Revue de droit international et de legislation comparie
(Brussels), 3rd series, vol. XII, 1931, pp. 47 et seq.; L. Slrisower,
report entitled "La responsabilite internationale des Etats a raison
des dommages causes sur leur territoire a la personne ou aux
biens des etrangers" Annuaire de I'lnstitut de droil international,
1927-1 (Paris), vol. 33, pp. 492 and 498; R. Ago, "La regola del previo esaurimenlo ...", loc. cit., pp. 181 et seq. and in particular
pp. 239 et seq.; "Le delit international", lac. cit., pp. 514 et seq.;
and "Observations au sujet de Texpose preliminaire de J. H. W.
Verzijl", Annuaire de I'lnstitut de droit international, 1954 (Basel),
vol. 45-1, pp. 34 et seq.; G. Pau, "Responsabilila intemazionale
dello Stato per atti di giurisdi/^onV1, Istituto di scienze giuridiche,
economiche e politiche dell 'L..iversita di Cagliari, Studi economico-giuridici, vol. XXXIII, 1949-1950 (Rome, Pinnaro, 1956), pp. 45
et seq.; F. Duranle, Ricorsi individual! a organi internazionali (Milan, Giuffre, 1958), p. 137; B. Donner, "Kotazce nutnosti vycerpani vnitrostatnich pravnich postredku pred diplomatickym zakrokrem" (concerning the exhaustion of local remedies prior to diplomatic representations), Studie z mezinarodniho prdva (Prague,
1958), vol. IV, pp. 5 et seq.; J. L. Simpson and H. Fox, International Arbitration Law and Practice (New York, Praeger, 5959),
pp. 111-112; A. P. Sereni, op. cit., p. 1534; G. Morelli, op. cit..
p. 350; M. Giuliano, Diritto intemazionale (Milan, GiufTre, 1974),
vol. I, p. 593; G. Gaja, L'esaurimenio dei ricorsi interni nel diritto
intemazionale (Milan, Giuffre, 1967), pp. 5 et seq.; a n d H. Thierry
et al., Droit international public (Paris, Montchrestien, 1975),
pp. 660 et seq.
137 See C. Eagleton, The Responsibility of States in International
Law (New York, New York University Press, 1928), pp. 95 et seq.
and " U n e theorie au sujet du commencement de la responsabilite
internationale", Revue de droit international et de legislation comparie (Brussels), 3rd series, vol. XI, No. 2, 1930, pp. 643 et seq.;
C. T. Eustathiades, La responsabilite Internationale de I'Etat pour
les actes des organes judiciaires et le probleme du deni de justice en
droit international (Paris, Pedone, 1936), pp. 243 et seq. and 331 et
seq.; A. V. Freeman, The International Responsibility of Stales for
Denial of Justice (London, Longmans Green, 1938), pp. 407-408;
J. E. S. Fawcelt, " T h e exhaustion of local remedies: substance or
p r o c e d u r e ? " . The British Year Book of International Law, 1954
(London), vol. 3 1 , pp. 452 et seq.; 1. H. W. Verzijl, " L a regie de
I'epuisement des recours i n t e r n e s " (loc. cit.), pp. 23 et seq. and 30
et seq.. a n d International Law ... (loc. cit.), p. 635.

particular thesis vary so greatly from one author to
another that writers sometimes arrive at similar conclusions from virtually opposite directions. It is mainly these theoretical differences which account for the
inconclusive results reached on this subject by the
Institute of International Law in 1927, 1954 and
1956.138 The same differences are reflected in the
codification drafts on the international responsibility
of States prepared by jurists and learned organizations.139
(14) A careful examination shows these differences
of learned opinion to be of theoretical rather than
practical interest. Above all, they are more apparent
than real. Furthermore, they are attributable in some
cases to the fact that the question has been approached from a narrow viewpoint, or that the specific framework within which the problem has been
considered has suggested conclusions which would
probably not have been reached if the analysis had
been carried out in a broader context. For no one
denies that the principle of recourse to local remedies
by private individuals who consider themselves injured by measures or decisions not in conformity
with the treatment which international law requires
them to be accorded makes such recourse, in the last
resort, a condition for the implementation (mise en
ceuvre) of responsibility. That is so whether such
implementation takes the form of the submission of
a claim through diplomatic channels or the lodging of
138
Annuaire de I'lnstitut de droit international. 1927 (Brussels),
vol. 33-1, pp. 455 et seq. and vol. 33-111, pp. 81 et seq.; Annuaire
de I'lnstitut de droit international, 1954 (Basel), vol. 45-1, pp. 5 et
seq.; Annuaire de I'lnstitut de droit international, 1956 (Basel),
vol. 46, pp. 1 et seq. and 265 et seq.
'39 Articles 6, 7 and 8 of the draft prepared in 1929 by the Harvard Law School, under the influence of E. M. Borchard, present
the exhaustion of local remedies very clearly as a requirement for
the geppsis of State responsibility (Yearbook...
1956, vol. II
p. 229, document A / C N . 4 / 9 6 , annex 9). The same can be said of
article IX of the draft prepared by G. O. Murdock and approved
in 1965 by the Inter-American Juridical Committee as reflecting
the views of the United States (Yearbook...
1969, vol. II, p. 154,
document A/CN.4/217 and Add.l, annex XV).
Other drafts, on the other hand, treat the exhaustion of local
remedies from the point of view of its effects on the exercise of
diplomatic protection: the 1927 draft of the Institute of International Law (article XII) (Yearbook...
1956, vol. II, p. 228, document A / C N . 4 / 9 6 , annex 8); the 1930 draft of the Deutsche Gesellschaft fur Voikerrecht (article 13) (Yearbook...
1969, vol. II,
pp. 150-151, document A/CN.4/217 and Add.l, annex VIII); the
draft prepared by A. Roth in 1932 (article 9) (ibid., p. 152, annex X); the 1956 resolution of the Institute of International Law,
specifically concerned with the rule of the exhaustion of local
remedies (ibid., p. 142, annex IV); the draft prepared for the International Law Commission in 1958 by F. V. Garcia Amador (article 15) (Yearbook...
1958. vol. II, p. 72, document A / C N . 4 / 1 1 1 ,
annex) and the revised draft which he prepared in 1961 (article 18)
(Yearbook...
1961, vol. II, p. 48, document A/CN.4/134 and
Add.l, addendum); the draft prepared by Sohn and Baxter for the
Harvard Law School in 1961 (article 1) (Yearbook...
1969. vol. II,
pp. 142-143, document A/CN.4/217 and Add.l, annex VII) and
the Restatement drawn up in 1965 by the American Law Institute
(paragraph 206) (Yearbook...
1971,
vol. II, (Part One),
pp. 197-198, document A/CN.4/2I7/Add.2). In the latter draft,
the character attributed to the principle does not emerge very
clearly from the text of paragraph 206. but it is explained in the
commentary (American Law Institute, Restatement of the Law,
Second: Foreign Relations Law of the United States (St. Paul,
Minn., American Law Institute Publishers, 1965), p. 612).

an appeal to an international judicial or arbitral body.
It is thus quite clear that the principle has a real effect on the possibility of recourse to the procedures
for implementation of responsibility. However, this
does not warrant the conclusion that the principle itself is merely a "rule of practice" or a "rule of procedure", as some maintain, even though they disagree
as to whether this "rule" should apply to diplomatic
protection in general or only to the procedure for instituting proceedings before an international tribunal.
Before having, as it does, obvious consequences in
regard to the procedure for claims, the principle of
the exhaustion of local remedies necessarily operates
at the level of the actual mechanism of fulfilment of
an international obligation and, consequently, at the
level of determination of the existence of a breach of
an international obligation.
(15) It should be recalled that the fact of establishing that a State has committed, for example, a breach
of an obligation laid on it by a treaty to accord a certain treatment to a national of another State, and has
thus infringed the right of the other State that its national shall be accorded the treatment provided for in
the treaty, is tantamount to saying that the first State
has incurred, if all conditions for this are satisfied, an
international responsibility towards th" second State.
And generation of an international responsibility is
equivalent, in the example we have taken, to the
creation of a new right of the injured State: the right
to reparation for infringement of the right accorded
to it by the treaty. But it would be difficult to conceive that this new right, attributed to the injured
State by the international legal order, should depend
on the result of proceedings instituted by a private
individual at the internal level, which may lead to
the restoration of the right of that individual, but not
to the restoration of a right which belongs to the
State at the international level and has been infringed
at that level. If, so long as kne condition of exhaustion of local remedies has not been satisfied, the injured State has no faculty to claim reparation for an
internationally wrongful act allegedly committed to
its detriment in the person or property of its national,
it is because for the time being its new right to reparation of an injury suffered by it has not yet been
created. In other words, a breach of the obligation
imposed by the treaty has not yet occurred or, at
least, has not yet definitively occurred. At this moment, therefore, the international responsibility,
which, in our case, is reflected precisely in the right
of the State to reparation of the injury suffered by it,
has not yet arisen. In other words, the finding that
the right of the State to demand reparation exists
only after the final rejection of the claims of the private individuals concerned inevitably leads to the
conclusion that the breach of the international concerned inevitably leads to the conclusion that the
breach of the international obligation has not been
completed before those remedies are exhausted, that
is to say, before the negative effects of the new conduct of the State in regard to those remedies have
been added to those of the initial conduct adopted by
the State in the case in point, thereby rendering the
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result
if

by the international obligation definof achievement.
In view of the uncertainty which prevails in legal doctrine, it seems evident that one should turn
rattier to international jurisprudence and State practice in order to determine how the principle of the
"exhaustion of local remedies" should be understood, justified and interpreted as regards both its
precise scope and that of its corollaries. And in the
light of the foregoing considerations, it will not be
•surprising to find that an examination of State practise and international jurisprudence shows, on the
whole, that the principle that the exhaustion of local
remedies is a prerequisite operates, First, at the level
of the determination of the fulfilment or breach of
iaiemationaS obligations relating to the treatment accorded by the State to private individuals and, hence,
at the level of the generation of international responsibility, even before it has any effects at the level of
implementation (mise en oeuvre) of this responsibility.

'17) With regard to the positions taken by States, it
seems desirable first to consider the general opinions
they have exposed in the abstract, without relation
to the specific disputes in which these States have
been involved. The question whether the exhaustion
of local remedies is, if certain other conditions exist,
a sine qua non for the generation of international responsibility or simply for the implementation of this
responsibility through the diplomatic channel or by
legal proceedings was considered at the Conference
for the Codification of International Law (The Hague,
1930). The terms of the request for information addressed to Governments by the Preparatory Committee of the Conference were not very clear on this
point.140 The choice of the wording seems to reflect
a concern not to prejudge the question. It is n^t surprising, therefore, that the replies from G /'.rnments
are not always formulated in such a way as io give
& clear idea of their opinion on the question. It is evident, however, that Austria, Belgium, Bulgaria, Czechoslovakia, Germany and Poland141 considered that
international responsibility did not come into being
until after the unsuccessful exhaustion of local remedies. On the other hand, Great Britain seems to have
expressed the opinion that only the enforcement of
an already established responsibility was subject to
itie exhaustion of local remedies.142
(IS) In the light of the replies, the Preparatory Committee of the Conference formulated the following
basis for discussion:
Where t h e foreigner has a legal remedy open to h i m in the
courts o f t h e State (which term includes administrative courts).
140

For the text o f point XII, see foot-note 114 above.
League of Nations, Bases for Discussion ... (op. o f . ) , pp. 136
and 139.
142
Ibid., p. 137. Norway (ibid., p. 138) distinguished between
two cases: damage caused to a foreigner as a result of an act contrary to national law, and damage caused by an act in breach of
a treaty or s o m e other indisputable obligation o f international law.
The Norwegian Government considered that, in the first case, international responsibility did not come into being until all internal
r e n m j t a had been exhausted and that, in the second, the principle of exhaustion w a s not applicable.
141

the State may requite thai any question
bility shall remain in suspense until its courts have given their
I4J
final decision

This text seems to have been drafted to provoke discussion, and it certainly did. During to® discussion it
the Conference,144 some representatives, namely,
those of Egypt, Spain, Mexico, Colombia and Romania,141 expressed the opinion that the exhaustion
of local remedies was a prerequisite for the generation of responsibility. Other, though fewer, representatives, like those of Italy and Germany,146 expressed
a contrary opinion without, however, taking up such
a clear and well-substantiated position. The representatives of the United States and Norway were of the
opinion that the exhaustion of local remedies was
sometimes a prerequisite for responsibility and sometimes a prerequisite for its implementation.147
(19) At the end of the discussion, the delegations
agreed on the adoption of a formula ihat did not take
any position on the question whether international
responsibility came into being before or after the exhaustion of local remedies. The proposal of the subcommittee dealing with the question and adopted by
the Third Committee on first reading was embodied
in article 4, paragraph 1, and read as follows:
The State's international responsibility may not be invoked as
regards reparation for damage sustained by a foreigner until after
exhaustion of t h e remedies available to t h e injured person under
the municipal law of the State.' 4 8
143

Basis N o . 27 (ibid., p. 139).
T h e discussion o n this basis for discussion is to be found
in League o f Nations, Acts of the Conference ... (op. cit.), pp. 63
el seq. and 162 et seq.
145
Ibid., pp. 64-65, 7 2 , 76 and 78. It is particularly interesting
to read the views on this subject expressed by t h e delegate of Romania, whose statement o f position w a s distinguished by t h e claritj and precision of the ideas expressed and language used:
"The responsibility o f the State arises from the disregard o f
an international obligation. It is therefore proportionate or subordinate to the measure of the non-fulfilment o f that obligation.
"So long, however, as some organ o f the State is in a position
to fulfil the obligation, its non-fulfilment is not proved. Accordingly, the condition for the coming into being o f such responsibility—namely, the evidence o f non-fulfilment—does not
exist...
"Consequently, it is quite correct to say that responsibility itself comes into being only after it has become patent that there
has been n o fulfilment—i.e. that the international requirement
or obligation has not been m e t . . .
" So long as there is a possibility o f its fulfilment by some internal means o f redress, it cannot be said that the international
obligation has not been fulfilled" (ibid., p. 77). T h e Egyptian
Government proposed an amendment t o the text on the lines
advocated by it (ibid., p. 210). T h e Mexican Government also
proposed an amendment {ibid., p. 223).
146
Ibid., pp. 74-75 and 79-80. It should be noted that, in its
reply to t h e request for information, Germany supported the view
that responsibility does not come into being until after all local
remedies have been exhausted.
147
Ibid., pp. 73-74 and 76.
148
Ibid., p. 236. Several delegations acquiesced in that solution
in the belief that the problem was of n o major practical consequence. See the statements by t h e representatives o f Greece (ibid..
pp. 66-67), Belgium (p. 69), Great Britain (pp. 69-71), United
States (pp. 73-74), Mexico (pp. 72-73), Colombia (p. 78), and Germany (pp. 79-80). T h e participants in the Conference d o not seem
to have weighed all the consequences which the adoption o f one
144
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formula thus finally adopted was deliberately tres on interpretation of the agreement establishing
anc
o
^' indeed, proponents of each of the the jurisdiction of the international tribunal and its
jgs disputed in the discussion subsequently relied scope; consequently, if the agreement mentions the
it in support of their own point of view. Conse- principle of the exhaustion of local remedies when
y, no clear and final conclusions can be drawn defining the conditions in which a claim may be held
m the work of the 1930 Codification Conference as admissible by the tribunal, the latter will necessarthis point. That does not prevent us from noting, ily settle the question whether or not local remedies
hpwever, that the majority of representatives of Gov- have been exhausted from the point of view of the
enunents who expressed their views on the subject existence of a condition of admissibility of the claim,
enasidered that the exhaustion of local remedies, in rather than from that of the existence of a condition
g^ss where that is provided for, amounts to fulfil- of the international responsibility of the respondent
ment of a condition for the breach of an international State. It is obvious, however, that any assertion of
@b§ig&tion to occur and thus for international respon- the effect of failure to exhaust local remedies on the
aWitv to come into being, not merely a condition admissibiiity of an international claim en no way imjustifying the initiation of procedure for the imple- plies an intention to deny the effect of such failure
mentation of an already existing responsibility.
on the substantive question of the generation of inm
(20) With regard to the more significant positions ternational responsibility.
taken up on other occasions by State organs or inter- (21) All that can be taken into account, therefore, in
national tribunals, particularly in the case of disputes support of the argument that the exhaustion of local
over concrete cases, a preliminary remark is called remedies is only a condition for the exercise of diplofor. Only statements flatly denying that the principle matic and legal protection, are statements of position
of exhaustion of local remedies can affect the forma- clearly to this effect. Now, it must be said that such
tion of international responsibility would lend real statements are very hard to find and, in view of the
support to the opinion that this principle is of a circumstances in which they are encountered, far less
"purely practical and procedural" character. It would, conclusive than those supporting the opposite thesis.
therefore, be wrong to regard as evidence of the val- On the other hand, there are statements by Governidity of this opinion the fact that, in various cases, ments and international tribunals stating explicitly
international courts, in their decisions, and Govern- that the exhaustion of local remedies is a condition
ments, in the positions they have adopted, have rel- for the generation of international responsibility on
ied on the exhaustion of local remedies as a condi- occasions when they were actually faced with the
tion for the exercise of diplomatic protection of cer- question of the possible effect of the exhaustion of
tain persons or of the faculty to submit claims on local remedies on the generation of the international
their behalf to an international tribunal. It must be responsibility of the State. For example, decision
remembered that the aim of the State invoking fai- No. 21 of February 1930 of the British-Mexican
lure to employ local remedies against a claim asserted Claims Commission, set up by the Convention of
against it before an international court is mainly to 19 November 1926, in the case of the Mexican Union
block consideration of the substance of the claim by Railway, contains the statement that:
a plea of inadmissibility. And conversely, the aim of
... the responsibility of the State under international law can
the State submitting the claim, when it contests the
only commence when the nersons concerned have availed themexistence of such failure or its effect in the case in selves of all remedies open to them under the national laws of the
point, is precisely to remove the preliminary obstacle Stale in question.150
thus placed in the way of consideration of the substance of its claim. Thus both States take into con- (22) On the occasion of the proceedings instituted
sideration the principle of the exhaustion of local by Germany before the Permanent Court of Internaremedies from the point of view of its effect, not on tional Justice in the case concerning the Administrathe formation of responsibility, but on the admissib- tion of the Prince von PSess, the Polish Government
ility of the claim. The distinction now generally made raised a preliminary objection in which, after opposbetween the procedure relating to preliminary objec- ing the action of the German Government, which
tions and that relating to substance also means that amounted to bringing a claim "to an international
the international court called on to pronounce on the
149
question within the framework of the former proceIt is moreover a fact that, in many cases, t h e condition of
dure cannot but approach it from the same point of prior exhaustion of local remedies is simultaneously invoked at
two levels: directly, as a condition for the existence of internationview. Moreover, discussion on this point usually cen- al
responsibility and indirectly only as a condition for the legiti(Foot-noie 148 continued.)

point of view rather than another might have on such matters as
the determination of the moment at which an internationally
wrongful act is committed and the duration or the commission or
the act. The practical implications of the reply to these questions
may be decisive as regards such important points as knowing
whether the dispute arising out of a particular act is or is not one
which an international tribunal is competent to judge, or knowing
from what moment any damage caused should be taken into consideration for the purposes of assessing the amount of reparation.

mate assertion of an international claim. This is the case every
time that the internationally wrongful act complained of in the
claim is a denial of justice to a private person who has previously
suffered only injustice in breach of internal law. The use of local
remedies is thus presented both as the condition for the existence
of a denial of justice—a clear example of an internationally wrongful art—and as the condition for the submission of a claim to invoke the international responsibility generated by this wrongful
act. Obviously, the second aspect presupposes the first, from
which it logically derives.
150
United Nations, Reports of International
Arbitral
Awards,
vol. V (op. tit.), p. 122.

when the person concerned possesses a means
of recourse to nations courts where he may find satisfaction", it argued that:
... until the legal means made available by internal legislation
to individuals to defend their interests have been exhausted, there
can be no question of the international responsibility of the
State.'"

Thus the Polish Government clearly took the position that the principle that the exhaustion of local
remedies is a prerequisite directly concerns the existence of international responsibility, even though at
the same time it asserted the corollary of that principle, relating to the formal possibility of referring a
claim to an international court. It should also be noted that the German Government maintained that, by
mason of a conventional derogation therefrom, the
principle of the exhaustion of local remedies was inapplicable in that particular case, though it in no way
contested the Polish Government's definition of the
principle.
(23) Interpretation of the arbitral award in the Finnish Vessels case is less easy. The British Government, in its memorandum to the Council of the
League of Nations, had invoked the principle of the
exhaustion of local re iedies for the purpose of blocking the submission by the Finnish Government of
the diplomatic protest it had made to the British
Government. Invocation of the principle for that purpose in no way excluded the possibility of invoking
it for other purposes also, particularly that of challenging the existence, in a specific case, of a completed breach of an international obligation and thus of
international responsibility already established against
the respondent State. The Finnish Government, on
the other hand, had questioned the very existence of
the principle which Great Britain regarded as unchallenged. As a result of the discussion before the
Council, the parties submitted the following concrete
question to arbitration: "Have the Finnish shipowner? or have they n )t exhausted the means of recourse
placed at their disposal by British law?"152
(24) This was the question that the Arbitrator, A.
Bagge, had to decide, and he began by noting that
the Finnish Government did not claim that the
breach of international law alleged by it was represented by the rejection by the British courts of the
claim by the Finnish shipowners, but by the "initial
breach of international law" 1 " constituted, in its
view, by the seizure and use without payment of the
vessels belonging to them. Having said this, the Arbitrator concentrated on determining what points of
law and fact should be submitted by the claimants to
the municipal courts in a case of that kind. He commented that, where "an initial breach of international law" was alleged, the sole raison d'etre of the
principle of the exhaustion of local remedies was to
151

P.C.I.J., Series C , N o . 70, pp. 134-135 (translation by the
Secretariat).
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G. F. de Martens, ed., Nouveau Recueil genera/ de traites
(Leipzig, Buske, 1933), 3rd series, v o l . XXV11I, p. 116.
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United Nations, Reports of International Arbitral Awards.
vol. Ill (op. cit.), p. 1502.

enable the municipal courts, up to the last competent
instance, to inquire into and decide all questions of
law and of fact alleged by the claimant State in international proceedings to prove that a breach had
occurred. The purpose of this was to afford the respondent State the opportunity of doing justice "in
their own, ordinary way". Without entering here into
the substance of the question, we note first that, by
the very fact of taking into consideration the possibility that the principle requiring the exhaustion of
local remedies was applicable to cases where the claimant alleges an "initial breach" of international law,
the Arbitrator seemed to be inclining towards the
idea that the principle in question did not state a
condition for the generation of responsibility,154 but
only a condition for recourse to a claims procedure.
Nevertheless, immediately afterwards, the Arbitrator
declared that he was aware of the fact that, in
learned works, at the conferences of the Institut de
Droit International and, especially at the 1930 Codification Conference, the proposition had been advanced:
that no responsibility of the State can come into existence until
the private claim has been rejected by the local courts, whether
the basis brought forward for the international claim may be a
failure of the local courts of law to fulfil the requirements of international law, or the basis is an initial breach of international
law,

and he finally concluded that:
If this proposition means that the responsibility of the State
does not come into existence until the grounds upon which the
claimant Government in the international procedure base their
contention of an initial breach of international law have been rejected by the municipal courts, this proposition does not seem to
result in any difference as to the question which contentions of
fact or propositions of law should be considered under the local
remedies rule.155

Arbitrator Bagge thus maintained a sort of neutrality
between the two approaches to the requirement of
the exhaustion of local remedies, since both led to
the same conclusion on the point he had to decide.
It would thus be quite arbitrary to regard his considerations as a clear, reasoned stand in favour of rejection of the theory that, in cases where the principle
of the exhaustion of local remedies comes into play,
such exhaustion is a condition for the genesis of
international responsibility.
(25) The two theories as to the function attributed
to the exhaustion of local remedies by the principle
which states that condition came face to face in the
Phosphates in Morocco case between Italy and France.
In its preliminary application of 30 March 1932 to the
Permanent Court of International Justice, the Italian
Government asked the Court to judge and declare
that the decision of the Mines Department dated
154
T h e expression "initial breach o f international law", in the
language used by the Arbitrator, A. Bagge, probably meant a
breach of international law committed at t h e beginning o f the
case. T h e expression is ambiguous, however, since it might also
mean the "beginning, inception or first stage of a breach of international law. It would then express a different idea.
155
United Nations, Reports of International Arbitral
Awards,
vol. Ill (op. cit.), p. 1502.

.1 t o I925ISS and the denial of justice which had
Mowe it were inconsistent with the International
g|J§jggffOG incumbent upon Finance to respect the
gMsts acquired by the Italian company Miniere e
P§§fiti.ls? The French Government had accepted the
^opylsory jurisdiction of the Court by a declaration
^led 25 April 1931, for "any disputes which may
gfise after the ratification of the present declaration
with regard to situations or facts subsequent to such
miiflc®tiOR"-*m ^ e Question thus arose whether the
internationally wrongful act of which the Italian
Government was complaining could or could not be
yarded as a "fact subsequent" to the critical date.
H e Italian Government contended that the breach
@f an international obligation initiated by the decision
of 1925 only became a completed breach following
geitain acts subsequent to 1931, in particular a note
of 28 January 1933 from the French Ministry for Farsign Affairs to the Italian Embassy and a letter of the
§§me date sent by the same Ministry to the Italian
individual concerned. The Italian Government saw
that note and that letter as an official interpretation
of the acquired rights of Italian nationals which was
inconsistent with the international obligations of
France. It saw in them a confirmation of the denial
of justice to the Italian nationals concerned, constituted by the refusal of the French Resident-General
to permit them to submit to him a petition for redi@ss in accordance with the terms of article 8 of the
dahir of 12 August 1913. The new denial of justice
now consisted in the final refusal of the French Government to make available to the claimants an extraordinary means of recourse, whether administrative or other, in view of the lack of ordinary
means.159 On the basis of these facts, the Italian
Government clearly opted for the thesis that an internationally wrongful act, though begun by initial
State conduct contrary to the result required by a..
international obligation, is completed only when the
injured individuals have resorted without success to
all existing appropriate and effective remedies, li was
thus from that moment that, in its view, the responsibility came into being.160
(26) In opposition to the Italian Government, the
French Government maintained that, if, as the former affirmed, the decision of 1925 by the Mines Department really merited the criticisms made against
it—breach of treaties, breach of international law in
general—it was at that date that the breach by
France of its international obligations had been committed and completed, and at that date that the
alleged internationally wrongful act had taken place.
The French representative affirmed:
156
This decision had rejected t h e claim of an Italian citizen,
Mr. Tassara, to be recognized as t h e discoverer of t h e phosphate
deposits in Morocco.
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P.C.I.J.. Series A / B , N o . 74, p. 15.
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Ibid., p. 22.
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Ibid., pp. 27-28.
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T h e Italian G o v e r n m e n t ' s argument was developed mainly
in its oral statement of 12 May 1938 {ibid., Series C , N o . SS,
pp. 1231-1232), but was taken u p again in its statement of 16 May
[ibid., pp. 1332-1333).

Here, therefore, t h e ml® of t h e exhaustion of local comedies as
no more than a rule of procedure. T h e international responsibility
is already in being; but it cannot be enforced through t h e dipfomatic channel or by recourse to an international tribunal or appeal
to t h e Permanent Court of International Justice unless local remedies have first b@en exhausted. 1 6 1

(27) In its judgment of 14 June 1938, the Court indicated that it did not discern in the action of the
French Government subsequent to the decision of
1925 any new factor giving rise to the dispute in
question, and that the refusal by the French Government to accede to the request to submit the dispute
to extraordinary judges did not constitute an unlawful
international act giving rise to a new dispute. The
Court went on to say:
The Court cannot regard the denial of justice alleged by the
Italian Government as a factor giving rise to the present dispute.
In its Application, the Italian Government has represented the «fecision of the Department of Mines as an unlawful international
act, because that decision was inspired by the will to get rid of
the foreign holding and because it therefore constituted a violation
of the vested rights pieced under the protection of the international conventions. That being so, it is in this decision that we should
look for the violation of international law—a definitive act which
would, by itself, directly involve international responsibility. ... En
these circumstances the alleged denial of justice, resulting sitter
from a lacuna in the judicial organization or from the refusal of
administrative or extraordinary methods of redress designed to
supplement its deficiences, merely results in allowing the unlawful
act to subsist. Et exercises no influence either on the accomplishment of the act or on the responsibility ensuing from it.162

(28) According to the Court, the decision taken in
1925 by the Department of Mines, against which
there was in fact no legal or other redress,163 was, by
that very fact, a definitive breach of the international
obligation to grant Italian nationals full equality of
treatment in respect of mining concessions. Consequently, the Court did not accept that the "unlawful
inlwrnational act" attributed o France by the Italian
Government had culminated in an alleged "denial of
justice" in the form of the French Government's
note of 28 January 1933, which merely confirmed at
the diplomatic level that there was no redress against
the decision of 1925. Nor did it accept that the request by the individuals to the French Government,
to make available to them extraordinary legal means
not provided for by law, could be regarded as a "local
remedy" within the meaning of the principle. Finally, the Court did not concede that the "unlawful international act", alleged by the Italian Government
to have commenced in 1925, had been dependent
upon the note of 1933 for its completion. This point
of view although it necessarily leads to the rejection
of the Italian application, does not constitute a rejection of the opinion put forward by the Italian Government as a general principle, concerning the effect
of local remedies—where they are available on the
161
The French Government's argument was set out in its oral
pleading of 5 May 1938 (ibid.. Series C, No. 85, p. 1048).
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Ibia., Series A / B , N o . 74. p . 28.
163 Clearly, the Court did not consider that the "petition for
redress" to the French Resident -General in Morocco could be regarded as a real remedy.

— 14,1 establishment of the definitive nature of a breach of
an international obligation and, as a consequence, on
the genesis of international responsibility.
(29) After the Phosphates in Morocco case, neither
the Permanent Court of International Justice nor,
subsequently, the International Court of Justice had
any further occasion to pronounce on the question
under discussion here.164 On the other hand, the European Commission of Human Rights has several
times had occasion to pronounce on the principle of
exhaustion of local remedies. In the case-law of the
Commission, we find from time to time affirmations
of the need to allow the State "an opportunity to
redress by its own means within the framework of its
own domestic legal system the wrong alleged to have
been done...". 1 " Here, the Commission is obviously
referring to the wrong done to the individual and is
not claiming that such a wrong in itself constitutes
a definitive breach of an international obligation.
Such affirmations therefore form part of the series already considered,166 which, while they illustrate the
effect of failure to resort to local remedies on the admissibility of an international claim, are certainly not
intended to deny the effect of such failure on the
creation of international responsibility. Moreover, the
justice of this observation is, if need be, further
borne out by the Commission itself, which, in its decision of 10 June 1958 on Application No. 235/56,
stated that: " . . . t h e responsibility of a State under
the Human Rights Convention does not exist until,
in conformity with Article 26, all domestic remedies
have been exhausted...". 167 Although the above
statement was made in regard to a particularly clear
case of the application of the principle in question,168
it is couched in terms which obviously cover all pos-

sible cases of application of article 26 of the Convention, in which the rule requiring the exhaustion of local remedies is set out in the most general terms.
There cannot, therefore, be the slightest doubt that
this decision may be regarded as a general interpretation of the principle of the exhaustion of local
remedies as essentially laying down a condition for
generation of the international responsibility of the
State.
(30) Before concluding the analysis of the positions
adopted by official representatives of States as well as
by tribunals and other international courts on the
point in question, it may be useful to note the views
expressed in separate or dissenting opinions by
judges of the International Court of Justice and its
predecessor, the Permanent Court of International
Justice. These opinions are all the more interesting
because the Court itself did not take a direct and
clear stand on the matter in the cases to which they
are related. Some of the opinions can be interpreted
in different ways.169 The separate opinion of Judge
Tanaka in the case of the Barcelona Traction, Light
and Power Company, Limited (second phase) stresses
the idea that the local remedies rule possesses a procedural character in that it states a condition for the
State to be able to espouse, before an international
tribunal, the claim of the person it seeks to protect.
But the fact that Judge Tanaka mentioned the procedural aspect which the principle in question assumes in relation to the exercise of diplomatic and
judicial protection does not seem to indicate that he
intended to exclude the substantive aspect which the
principle assumes in relation to the genesis of international responsibility.170 Clear opinions, all to the effect that the principle of the exhaustion of local
remedies lays down a condition for generation of the
international responsibility of the State, were expressed by three other judges, namely Judge Hudson
in his dissenting opinion in the Panevezys-Saldutiskis
Railway case,171 Judge Cordoba in his separate opin-

IM
The Court cannot be regarded as having taken a position on
the question in the ««sa"e or its judgment of 21 Ma.:h 1959 in
the Interhar. ;l cas--v,.._.re, after stating that the exhaustion of local re ;dies -as providec for by "a well-established rule of customary international law; ... generally observed in cases in which
a State has adopted the cause of us national whose rights are
169
See, for example, the dissenting opinion of Judge Armandclaimed to have been disregarded in another State in violation of
Ugon
in the Interhandel case, in which it is stated thai:
international law", it goes on to say: "Before resort may be had
"The purpose of the local remedies rule is simply to allow the
to an international court in such a situation, it has been connational tribunals in the first stage of the case to examine the
sidered necessary that the State where the violation occurred
international responsibility of the defendent State as presented
should have an opportunity to redress it by its own means, within
in the Application; that examination would of course have to
the framework of its own domestic legal system" (I.C.J. Reports
be made by a national court." (I.C.J. Reports 1959. pp. 88-89.)
1959, p. 27). It is quite clear that the term "violation" used by
170
Judge Tanaka expressed himself as follows:
the Court was intended to refer to the violation of the individual's
"There can be no doubt that the local remedies rule possesses
rights under internal law and not to a violation of the Slate's
a procedural character in that it requires the person w h o is to
rights under international law. The principle so succinctly stated
be protected by his government to exhaust local remedies which
by the Court is therefore perfectly compatible with the idea that
are available to him in the Stale concerned, before his governa violation by a State of its international obligation, justifying an
ment espouses the claim before an international tribunal."
appeal to an international tribunal, is only completed upon the
(I.C.J. Reports 1970. p. 143.)
Slate's refusal of redress, within the framework of its domestic le171
gal system, for the injury caused by its initial conduct to the
Judge Hudson wrote:
rights of an individual.
"U is a very important rule of international law that local
145
remedies must have been exhausted without redress before a
Appliction 343/57, Yearbook of the European Convention on
State may successfully espouse a claim of its national against
Human Rights. 1958-1959 (The Hague), vol. 2 (1960), p. 438. Alanother State. This is not a rule of procedure, li is not merely
most identical affirmations are to be found in decisions rendered
a matter of orderly conduct. It is part of the substantive law as
in subsequent years.
to international, i.e. State-to-State, responsibility. If adequate
IM
See para. (14) above.
redress for the injury is available to the person w h o suffered it,
167
Yearbook of the European Convention on Human Rights (op.
if such a person has only to reach out to avail himself of such
tit.), p. 304.
redress, there is n o basis for a claim to be espoused by the Stale
of which such person is a national. Until the available means
IM It was a case of maladministration of justice, and almost
of local redress have been exhausted, no international responeveryone agrees that in such cases the rule requiring the exhaussibility can arise." (P.C.I.J. Series A / B , No. 76, p. 47.)
tion of local remedies amounts to a substantive principle.

in the Inierhandel case,172 and Judge Morelli in
dissenting opinion in the case of the Barcelona
, Light and Power Company, Limited {prelimio b ) 7 3173

01) The positions of government representatives
god international judges which have teen examined
tous appear, on the whole and after the exact meanl y of certain statements has been sought, to lend
solid support to the theory that the principle of the
exhaustion of local remedies Jays down, primarily, a
gsindition for the existence of a breach of international obligations concerning the treatment of foreign individuals. Some additional considerations will enable
m 10 dismiss certain objections to our conclusions
which may have been suggested by various premises.
For instance, it has been asserted that, when a State
oomplains of a breach by another State of an international obligation concerning the treatment to be acoanfed to private individuals, the injury for which it
asks reparation is that caused by the original conduct
of the State, not that caused by the denial of local
remedies sought by the injured individuals. This is
pit forward as evidence that international responsibility irrevocably arises from the initial conduct of
the State and thus before the exhaustion of local
remedies by the individuals concerned. In this connexion, it should be recalled that, as the Commission
has emphasized in its commentaries to other articles
of the draft, conclusions as to the determination of
the existence of an internationally wrongful act, its
constituent elements and its effects cannot be drawn
from the "damage" element and the criteria for determining its existence and amount.174 The obligation
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Judge Cordova expressed himself as follows:
" T h e right of the State ... to protect its national ... for an
alfeged wrongful act of a foreign government ... does not legally
arise until the judicial authorities of the latter decide irrevocably
upon such wrongful act through a decision of its judicial authorities. Before the tribunals of the respondent Stale have
handed down its final decision, the State may not be considered
liable internationally because and for the simple and good reason that the damage has not as yet teen consummated. This
principle informs all systems of law—civil as well as criminal,
local as well as international." (I.C.J. Reports, 1959. pp. 45-46.)
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Judge Morelli gave a thorough definition of t h e principle of
the exhaustion of local remedies in t h e following t e r m s :
" H o w e v e r , t h e local remedies rule, as a rule of general internaSionai law, is in m y view substantive a n d not procedural. It
is indeed a rule which is supplementary to other rules which
also themselves possess the character of substantive rules,
namely the rules concerning the treatment of foreigners.
"Those rules require from the Slates to which they are directed a particular final result in respect of the treatment of foreign
nationals, leaving the State which is under the obligation free
as regards the means to be used. Consequently, if an organ of
the State which is under the obligation performs an act contrary
to the desired result, the existence of an internationally unlawful act and of the international responsibility of the Slate cannot
be asserted so long as the foreign national has a possibility of
securing, through the means provided by the municipal legal
system, the result required by the international rule." {I.C.J.
Reports 1964, p. 114.)
174
See the Report of the International Law Commission on ihe
work of its twenty-fifth session, concerning the conditions for the
existence of an internationally wrongful act (Yearbook.., 1973,
vol. H, pp. 183-184, document A/9010/Rev.l, chap. II, sect. B,
art. J, para. 12 of the commentary). See also the Report of the
Commission on the work of its twenty-seventh session, concern-

to make reparation which devolves on a State in consequence of an internationally wrongful act relates to
reparation for the failure of the State to fulfil its own
obligations towards another State. The reparation
which may be requested and obtained by a State injured in its right to the fulfilment of international obligations concerning the treatment to be accorded to
individuals who are its nationals is one thing; the reparation which one of those individuals, whose enjoyment of his rights has been impaired by the conduct of organs of a State acting in a manner contrary
to the result required by an international obligation,
may request and obtain from a national tribunal of
that State, is another. Such reparations have different
bases and are at different levels. Even if the amount
of the reparation claimed by the State at the international level coincided materially with that of the reparation claimed by the individual at the national level, and even if the former was actually assessed on
the basis of the latter, the difference in nature between the two reparations would still remain.
(32) Apart from these considerations of principle,
the objection examined here obviously does not take
account of the complex situation brought about for
the State by the breach of an international obligation
in cases where the requirement that local remedies be
exhausted comes into play. When the individual injured by conduct of a State incompatible with the result required by an international obligation seeks a
remedy by using and exhausting unsuccessfully the
means of redress available to him under internal law,
the breach of the international obligation is not constituted solely by the last stage in the process of its
perpetration, any more than it is constituted solely by
the first stage. It results from the whole series of successive acts of State conduct, from the first which
sets it in motion to the last which completes it and
renuers it final; so that the injury suffered by the ind:vidual, which may eventually b° ured as a criterion
for assessing the amount of reparation which the
State in its capacity as diplomatic or judicial protector
may demand, is that caused to the individual by the
aggregate of State conduct conflicting with the internationally required result. Even if the only basis
adopted in fact was the injury causal by the original
conduct, that would be because the subsequent conduct had added nothing to that injury, not because
the process of commission of the internationally
wrongful act had been completed with the first stage.
Conversely, even if only the last act was considered
as constituting the breach of the international obligation and, consequently, as being the source of international responsibility, there is no reason why its reparation which the State might claim for this breach
should be established on the basis of the injury
caused to the individual by the last act. In view of
the criteria of justice and equity which normally goving the error of relying on the criteria used in specific cases to determine the amount of reparation due, to draw conclusions concerning determination of the act to be attributed to the State as
a source of responsibility {Yearbook...
1975, vol. II, pp. 72-73,
document A/10010/Rev.l, chap. II, sect. B,-subject. 2, art. I I ,
paras. 9-10 of the commentary).

em the determination of the amount of reparation for
internationally wrongful acts, it may be permissible
to take as a basis for this purpose the injury caused
by the first act, without excluding those cases in
which it is only subsequent acts that are incompatible
with the requirements of an international obligation,
as when the internationally wrongful act attributed to
the State is exclusively a denial of justice. In that
case, an estimate has to be made of the extent to
which the determination of the reparation due for the
bttach of an international obligation is independent
of the determination of the "damage" and, especially, of the economic damage directly caused by the
breach itself.
(33) Other objections do not seem well founded
either. For example, there is the objection that the
moment when the breach of an international obligation is completed and when, as a result, international
raponsibility is established necessarily coincides with
the moment when the dispute between the States involved originates. Whatever concept of "international dispute" one may adopt, international practice
cteirly shows that legal disputes may well arise before the perpetration of an internationally wrongful
§ct, and even without any such act occurring. To link
the question of the genesis of the dispute with that
of the existence of international responsibility already
fully established, and then to draw from the fact that
disputes arise before the exhaustion of local remedies
the conclusion that such exhaustion has nothing to
do with the generation of responsibility is an extremely hazardous procedure. Again, we cannot agree
that the theory that the exhaustion of local remedies
is a substantive condition for the generation of international responsibility is invalidated by the fact that
international tribunals normally deal with that point
when considering preliminary objections. That questions of substance can be raised as preliminary objections is not a issue, especially as that now appears
to be the prevailing opinion in the International
Court of Justice itself. However, even for those who
take a different view, the conclusion must be that
the parties cannot invoke, and the Court cannot consider, failure to exhaust local remedies as a preliminary objection, and that such failure must be examined as a question of substance and nothing else.
(34) Finally, the objection that a purely "declaratory" judgment might be pronounced even before local
remedies have been exhausted175 would seem to be
based on a theoretical rather than a practical possibility, since it has never actually occurred. Moreover,
while it is quite possible to imagine a purely declaratory judgment that seeks to establish, before any
171
Writers are divided in their views as to the possibility of a
declaratory judgment being given before the exhaustion of local
remedies. At the Institute of International Law, in 1956, P. Guggenheim and J. H. W. Verzijl spoke in favour of that possibility;
E. Giraud and Ch. de Visscher against it. The majority of members shared the view defended in the text. Others in favour were
J. E. S. Fawcett, and, against, C. H. P. Law and, with reservations,
C. F. Amerasinghe. All these writers, however, whether for or
against, based their views on the desirability or otherwise of the
consequences of such a judgment, rather than on international
practice

consideration of a breach and the resulting responsibility, the existence of an international obligation incumbent on a State and the content and scope of
that obligation, it is also possible to imagine a judgment of that kind being pronounced for the purpose
of establishing that an initial course of conduct
adopted by a State towards a private person conflicts
with the result required by the obligation incumbent
upon it.
(35) Thus an examination of the assertions made
concerning an alleged incompatibility between
the—likewise alleged—conclusions some would draw
from certain premises and the conclusions which follow from the inherent logic of the principles and
from an analysis of the positions taken by Governments and international judges in no way warrants
any change in the conclusions reached.
(c) Sphere of application of the principle
(36) As we saw above,176 the principle of the exhaustion of local remedies is a principle of general international law which has been affirmed in the law
of nations concurrently with the development in that
law of rules concerning the sta.u* cf aliens. The question now arises whether genera! international law itself does not, today at any rate, make exceptions to
the applicability of this principle to determination of
the question whether international obligations concerning the treatment of foreign natural or juridical
persons have been fulfilled or breached. Again, it
may be asked whether the requirement of exhaustion
of local remedies by the individuals concerned should
not apply also to determination of the fulfilment or
breach of international obligations concerning persons
other than those for whom the principle has traditionally been affirmed, in particular, national natural
or juridical persons. These questions are, of course,
worth asking only in regard to general international
law, for States can always avail themselves of the
possibility of restricting or extending the scope of the
principle by means of bilateral or even multilateral
treaties.
(37) With regard to the first point, two different
cases regularly raise the question whether the exhaustion of local remedies by the individuals concerned does or does not constitute a prior condition
for a State to find that there has been a complete
breach by another State of an international obligation
concerning the treatment to be accorded to its nationals, and hence to be able to assert the international responsibility incurred by the other State. The
first case is that in which an initial course of conduct
by organs of the State has created a situation held to
be incompatible with the result required by an international obligation and injurious to certain persons as
nationals of a particular foreign country. It is a fact

that, in a situation brought about by the conduct of
a State organ which injures a person through his
having the nationality of a State which is the object
176

See para. 7.

-Ifcfa particular discriminatory int ^mion, the State of

that person is a national sometimes reacts by
i g the responsibility of the State in whose tergy the act occurred, without waiting for the victim
g@ apply t° * n e *0Cf|J courts.l77 Also pertinent to this
g t is a sentence from Denmark's reply to the refor information made by the Preparatory Comfor the 1930 Codification Conference. In acthe proposition that the right to invoke State
under international law should be subjisg to the exhaustion by those concerned of the
e@0@dies available to them under the internal law of
§^§ State whose responsibility is alleged, the Danish
government adds: "It is understood, however, that
g£§ national authorities must not allow the matter to
^ ^ on unconscionably and there must be no obvi@®g neglect of the foreigner's right because he is a
ggf^ner or a national of some foreign State."178
However, it would be reading too much into this reto ascribe to it an intention clearly to affirm the
e
in general international law of an "exception" to the general condition of the exhaustion of
remedies. Like the attitude of some States in
es
cases, it applies to a normal and reasonable
ipplication of the principle. In other words, it may be
tfeat, in certain specific cases where the injury due to
tiie action or omission of a State organ occurred in
a general atmosphere of hostility towards the nationals of some foreign country, the State of which the
injured persons were nationals did not wait, before
intervening, until those persons had had recourse to
the local remedies. The reason for that, however, is
that, in the specific cases in question, the State of nationality of the injured persons realized that the situation in which its nationals were placed was beyond remedy at the level of internal law. It was convinced that it was impossible in the circumstances to
secure redress by effective.local remedies of a situation created by th. initial attitude of the other
State.179 It would thus appear that there is no reason
to make an exception to the normal application of
the principle of the exhaustion of local remedies in
this cue, since this principle applies only, as we shall
177
Gaja (op. cii.. p. 79) cites, as recent examples, the communique of 31 July 1964 issued by the French Ministry of Foreign
Affairs, regarding the demonstrations at Saigon against private
French nationals (see text in Ch. Rousseau, "Chronique des fails
iaeefDSSionaujc," Revue generate de droit international public (Park), 3nt series, vol. XXXV, No. 4 (Oct.-Dec. 1964), p. 943), and
the note by the Netherlands Government or 18 December 19S9,
o m s m i n g discriminatory nationalization measures adopted by In«fe*&gstfi (American Journal of International Law (Washington, D.C.),
vol. 54. No. 2 (April 1960), pp. 487 et seq.
I7S
League of Nations, Bases for Discussion ... (op. at.), p. 136.
Ch. de Visscher, the Rapporteur of the Sub-Commiiiee, pointed
out that affirmation of the principle did not prevent the Stale
from claiming, before the local remedies were exhausted, reparation for prejudice suffered by the State, which was distinct from,
but consequential upon, the damage caused to persons because
they were of a particular nationality.
179
It was difficult in these cases for the respondent Slate itself
seriously to challenge the ineffectiveness of the available remedies. See Gaja, op. cii.. p. 79, on the possibility of explaining (he
few cases that have occurred in practice otherwise than by recognizing the alleged exception.

have occasion to show once more, to remedies which
are "effective" and really available.
(38) The second of the two cases mentioned in the
previous paragraph is that in which the injury to th@
rights of foreign individuals has been inflicted outside the territory of the State or to the detriment of
persons either not resident in the State or not having
any voluntary link with that State. The principle of
the exhaustion of local remedies is, indeed, most often defined with reference to a situation injurious to
foreigners which has arisen in the State's territory.
Such situations are certainly the most common, M®&
this explains the formulation of the definitions. It is
open to question, however, whether this would warrant an immediate inference that the principle of Its©
exhaustion of local remedies would not apply in tit®
case of injury caused by a State to foreign individuals
outside its territory. Neither State practice nor international judicial decisions provide any explicit statements of position concerning the applicability or nonapplicability of the condition of the exhaustion of local remedies to cases in which injury to foreign individuals or to their prop rty has been caused outsMe
the territory of the State, for example, on the high
seas.160 In the legal literature, some writers have rejected the view that the principle of the exhaustion
of local remedies is applicable in cases of injury
caused by State organs to aliens or their property outside the territory of that State.161 The codification
drafts whose scope was not limited in advance to international responsibility for injury caused by th@
State in its own territory to foreign individuals or
180
In cases of the seizure of ships, especially private Pishing
vessels, on the high seas, the flag State has sometimes demanded
immediate release of the vessel or compensation. That is whet
happened in the I'm Alone case between Canada and the United
States, tried by a court of arbitration in 1933 (United Nations, Reports of International Arbitral Awards, vol. Ill (op. err.), pp. 1S09
et seq.). In other cases, however, the . j g State has refrained from
intervening immediately (see the cases citeti by Law, op. cii..
pp. 103 et seq., and by Gaja, op. cit., pp. 90 et seq.). Practice in
regard to fishing catches seems to support the idea of the applicability of the principle of the exhaustion of local remedies (see
Reuter, op. cit.. pp. 161 et seq., and Gaja, op. cit.. p. 9 1 , note IT).
In cases of aircraft shot down over the high seas, compensation
has often been claimed and obtained without prior exhaustion of
local remedies but by amicable settlement. Moreover, the private
character of the aircraft shot down was often open to question. Enstances of injury to aliens in the territory of another State ese
sometimes illustrated by reference to the case of the Consolidated
Mining and Smelting Company at Trail, British Columbia ("Trail
Smelter case") (United States v. Canada; for the arbitration court's
award, see United Nations, Reports of International
Arbltmi
Awards, vol. HI (op. cit.), pp. 1907 et seq.), in which the T u r n
from a foundry situated in Canada had caused damage in United
States territory. However, the international obligation claimed to
be breached was that of respect for the territory of another State
rather than that of the treatment of individual aliens. Lastly, it
should be remembered that, in many cases, non-application of the
principle of the exhaustion of local remedies was due only to the
absence of remedies really available to those concerned.
181
See for example C. Parry, " S o m e considerations upon the
protection of individuals in international l a w " , Recueil des Cours
... 1956-/1 (Leyde, Sijthoff, 1957), vol. 90, p. 688; T. Met®®,
" T h e incidence of the rule of exhaustion of local remedies", British Year Book of International Law, 1959 (London), vol. 35, p. 98;
Law, op. cit., p. 104; and C. F. Amerasinghe, State Responsibility
for Injuries to Aliens (Oxford, Clarendon Press, 1967), pp. 185 et
seq.

-Its
their property do n. contain clauses excluding the
application of the principle where the injury caused
to such individuals was inflicted outside the territory
of the State responsible for the offence.
(39) One criterion for determining whether the
principle of the exhaustion of local remedies should
or should not apply in cases of injury caused by a
State to the person or property of foreign individuals
outside its territory might be the availability or nonavailability of effective remedies to the individuals
concerned. It is, indeed, sometimes difficult for an
injured alien to avail himself of such remedies when
the damage to his property was inflicted outside the
territory of the State which committed the injurious
acts. In some of the decisions in specific cases, apparently based on the notion of non-applicability of
the principle of the exhaustion of local remedies to
cases of injury caused outside the territory of the
State, the decisive factor seems really to have been
the degree of effectiveness of the local remedies in
the case in point and, in particular, the "availability"
or otherwise of thuse remedies to the persons concerned. However, the question takes on a different
aspect when* local remedies exist and are genuinely
available to mose concerned. In such a situation,
there seems in principle to be no reason why the
State should be prevented from discharging its obligation by taking, upon the application by those concerned, the necessary steps to rectify the situation
created by the initial conduct of its organs, solely on
the ground that that initial conduct was adopted outside its frontiers. Even if the principle of the exhaustion of local remedies is regarded only as a purely
"technical" rule, it is certainly open to question
whether the location of the individual's property at
the time when the damage was sustained should be
decisive in determining whether or not his home
State must wait until he has exhausted local remedies before being able to intervene with diplomatic
protection.
(40) The Commission considered this question at
length, and some members proposed that the words
"within its jurisdiction" should be inserted in the
text of article 22, after the words "an international
obligation concerning the treatment to be accorded".
Without imposing too rigid a limitation, the insertion
of those words might have the effect of avoiding the
application of the principle in cases where the State
commits an act going beyond the limits of its territorial or other competence. Other members of the
Commission, however, maintained that the adoption
of the word "jurisdiction" might raise very difficult
problems of interpretation. In the circumstances, the
Commission preferred not to make the proposed insertion, at least for the time being, and to leave the
problem of the applicability of the principle of the exhaustion of local remedies to cases of injury caused
by a State to aliens outside its territory, and to similar cases, to be solved by State practice according to
the best criteria available.
(41) Among such similar cases, specific mention
should be made of that of injury caused to aliens hot
resident in the territory of the State causing the in-

jury. Here, again, the applicability of the principle of
the exhaustion of local remedies is linked to a territorial element which really has no direct connexion
with the ratio of the principle. The view that the
principle in question is not applicable to cases of injury caused to non-resident aliens was upheld in
practice by the French Government in the case of
Certain Norwegian Loans, in order to release French
nationals who were holders of Norwegian bonds, but
resident in France, from the obligation to resort to
the remedies provided for by Norwegian law.182 The
Norwegian Government strongly contested that view
and maintained that there was no precedent to be
found in practice for the limitation attributed to the
rule by the French Government.10 The Court dad
not have occasion to give any ruling on this point.1M
In other well-known specific instances, the requirement of the exhaustion of local remedies has been
applied to causes of injury caused to non-resident
aliens. For example, in the Finnish Vessels case and
the Ambatielos Claim case, the individuals injured
were not resident in the territory of the State respon*
sible for the alleged injury. Nevertheless, neither of
the claimants—the * innish Government in the first
case and the Greek Government in the second—invoked that circumstance to establish non-applicability
of the principle. Moreover, article 4 of the draft
adopted on first reading by the Third Committee of
the 1930 Hague Conference made no distinction between resident and non-resident aliens.183 The same
applies to ail the other codification drafts adopted under the auspices of international organizations and
drafts of private origin. Lastly, most writers reject the
idea of a distinction on this basis.186 It should be not182
The French Government's reply of 20 February 1957 states
that:
"Although the rule under consideration is sometimes formulated in terms of the 'prior exhaustion of domestic remedies',
it also, and perhaps more of'1"1, lppears with such terms as 'exhaustion of local remedies' and 'local redress1, ... suggesting a
nuance affecting the very substance of this rule and its justification.
"... the only explanation of this rule lies in the requirement
that a foreigner in dispute with the Slate under whose sovereignty he has chosen to live may not have his case transferred
to the international level without having first exhausted all local
means of settlement." [Translation by the Secretariat.] (I.C.J.
Pleadings. Certain Norwegian Loans, vol. 1, p . 408.)
183
Ibid., pp. 452 et seq.
184 However, Judge Read in his dissenting opinion remarked thai:
" F r a n c e h a s not been able to p u t forward a n y persuasive a u thority for accepting this limitation on the application of the
rule and, indeed, the weight of authority is the other way."
(I.C.J. Reports 1957. p. 97.)
185
League of Nations, Acts of the Conference ... (op. cit.),
p. 236. Text reproduced in Yearbook... 1956. vol. II, p. 225, document A/CN.4/96, annex 3.
186
With the exception of D . R. M u m m e r y , " T h e content of t h e
duty to exhaust local judicial r e m e d i e s " , American Journal of International Law (Washington, D.C.), vol. 5 8 , N o . 2 (April 1964),
pp. 390 et seq.. w h o considers t h e principle t o b e applicable in t h e
case of resident aliens a n d in that of non-resident aliens whose
property is in t h e territory of t h e accused State. According to
D. P. O'Connell (International Law. 2nd ed. (London, Stevens,
1970), vol. II, pp. 950 et seq.), t h e principle would not apply if t h e
foreigner was outside t h e jurisdiction of t h e State. Definitely
against any limitation of this kind are A. D. McNair (International
Law Opinions (Cambridge, University Press, 1956), vol. II, p. 219)
and Gaja (op. cit., pp. 87 et seq.).

-Itfe@i thai generalised non-applicalility of the principle
10 non-resident aliens would exclude from its field of
^plication many cases of nationalization-of aliens'
puperty or prejudice to their investments, on the
5$g ground that the aliens concerned were not rese a t in the country.
(42) The idea of an exception would exempt from
the requirement of the exhaustion of local remedies
®®ly aliens not connected by any voluntary link with
gjte State whose remedies should be used is very
et®se in spirit to the idea of an exception for non-resident aliens, hut is more restricted in scope and
therefore seems less likely to have harmful consequences. This idea was developed before the International Court of Justice by the Government of Israel,
in connexion with damage caused to Israeli nationals
^ the Bulgarian anti-aircraft defence, which had shot
down an Israeli civil aircraft that had entered Bulgarmm air space by mistake.18' The Bulgarian Government disputed the existence of the limitation.1SI The
United States, some of whose nationals had also been
aqfured by the action of the Bulgarian authorities,
cStirr^d that the principle was not applicable in that
case, but did not invoke the exception put forward by
the Government of Israel.119 The Court did not have
occasion tortile on this question, but the idea of introducing this exception subsequently found a few
supporters among writers. m It was also specific cases
of injury to aliens simply in transit, over land or by
air, through the territory of a State, or brought into
that territory against their will, that some members
of the Commission had in mind when they proposed,
is reported above,191 that the limitation expressed by
the words "within its jurisdiction" should be inserted in the text of article 22. For the reasons already
stated, however, the Commission ultimately preferred
not to insert those words and to leave it to practice
to settle ^ases such as those discussed in this paragraph.
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In his oral argument, the agent or the Government or Israel
said:
"There are a number of important limiaiions to the application in practice of this rule. In my submission ... it is essential,
before the rule can be applied, that a link should exist between
the injured individual and the State whose actions are impugned. I submit that all the precedents show that the rule is
only applied when the alien ... has created ... a voluntary, conscious and deliberate connection between himself and the foreign State whose actions are impugned. The precedents relate
always to cases in which a link of this character has been
brought about, for instance, by reason of residence in that State,
trade activities there, the ownership of property there ... or by
virtue of his having made contract with the government of that
State, such as the cases involving foreign bondholders; and
there may be other instances." (I.C.J. Pleadings. Aerial Incident
oj 27 July 1955. pp. 531-532.)
118
Ibid., p. 565.
IW
Ibid., pp. 301, 326 el seq.
190
Meron (loc. tit., pp. 94 et seq.), Jimenez de Arechaga (loc.
cit., p. 583), and Chappez (op. cit.. pp. 48 et seq.) have expressed
themselves in this sense. Law (cp. cit., p. 104) links the exception
advocated to the case of absence of voluntary submission by the
alien to local law and jurisdiction. Contra, Gaja, op. cit., p. 89.
I " See p u i . ( 4 $ .

(43) As pointed out above,192 it is also necessary to
consider whether the traditional area in which the
principle of the exhaustion of local remedies was
formed has not been widened in contemporary international law. The question is, in fact, whether one
should not nowadays apply to other sectors of international obligations as well the requirement that persons interested in the fulfilment by the State of international obligations concerning them must use
and exhaust the available local remedies before the
State can be accused of having breached one of those
obligations and before it can thus be claimed that
that State has an international responsibility and may
be called upon to discharge it. There can of course be
no question of extending the applicability of the
principle to cases of injury suffered by persons acting
in the country as organs of the State to which they belong. This needs to be said, however, because it has
sometimes been claimed that the requirement of exhaustion of local remedies is not applicable to aliens
enjoying "special international protection" in the
country. The 1956 resolution of the Institute of International Law, for example, provides that the rule
of the exhaustion of local remedies does not apply
"if the injurious act affected a person enjoying speck!
international protection".193 Such fa • illations could
be misleading, and be thought to imply some sort of
exception to an otherwise normal application of the
principle, owing to the fact that certain foreigners—including diplomatic agents, consular agents and
Heads of State—enjoy greater protection in the territory of the country than foreigners in general. In
reality, however, the principle known as "the exhaustion of local remedies" has become established
in general international law concurrently with the
formation of international obligations laying down
the treatment to be accorded by the State to foreign
natural or juridical persons. Having' regard to the
specific object of these obligations ard to the fact
that private individuals are the beneficiaries of their
fulfilment, it seemed normal that these same individuals should have to set in motion the machinery that
enables the State to rectify, if necessary, any adverse
consequences of the initial conduct of its organs and
thus still achieve the result which might have been
jeopardized by that initial conduct.
(44) In other words, the requirement of the exhaustion of local remedies is meaningful only in relation
to the performance or breach of obligations concerning the treatment to be accorded to "private individuals". Foreign Heads of State, diplomatic agents,
consular agents, members of special missions of a
foreign State and the like are not foreign "individuals"; they are State organs—they are the foreign
State itself. Their case is therefore outside the scope
of the possible application of the principle of the exhaustion of local remedies.1*4 If they suffer injury
i« 2 See para.(36j.
Annuaire de I'lnstitut de droit international, 1956 (Basel), vol.
46, p. 364.
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T h e same applies to other organs of a State called upon to
perform functions in t h e territory of another State, <tnd t o organs
193

-It-?which affects them in their official capacity, there is
no question of requiring them to use local remedies.
On the other hand, the use of such remedies is not
excluded, at least under certain conditions, in a specific case in which the persons in question complain
of State action contrary to an international obligation
which has allegedly affected them in their private capacity as mere "private individuals".195 On this particular point too, however, the Commission agreed
not to include special provisions in the text of article 22, but to leave the appropriate solution to
emerge more clearly of itself in the practice of international life.
(45) An extension of the traditional field of application of the principle of the exhaustion of local remedies may result automatically from the growing participation of public capital in private companies. It is
useful to bear this development in mind when delimiting the concrete situations in which the use of local
remedies must be taken into account. The fact that
this requirement has Deen established in connexion
with international obligations concerning the treatment to be accorded by the State to foreign individuals must not lead us, in this context, to assign the
same meaning to the word "individual" today as it
had a century ago. A foreign company financed partly or even mainly by public capital is required, in certain circumstances, to employ local remedies in just
the same way as a purely private joint-stock company. Moreover, the participation of public capital has
never been put forward as a ground for the non-applicability of the principle of the exhaustion of local
remedies to any given juridical person. For example,
the United Kingdom Government made no such
claim in the Anglo-Iranian Oil Company case while, in

the dispute concerning the Aerial Incident of 27 July
1955, counsel for the Bulgarian Government observed, in support of the applicability of the principle
in 'he case in question, that:

(faat-noie 194 continued.)

of subjects or international law other than States, such as the
Holy See or international organizations. On this point, it is interesting to note the individual opinion given by Judge A » v e d o in
connexion with the advisory opinion in the case of Reparation for
injuries suffered in the service of the United Nations:
"In the case of officials or experts appointed directly by the
Organization ... the Organization ... may make a claim without
having to put forward a denial of justice, or even to show that
domestic remedies have been exhausted. 1 ' (I.C.J. Reports 1949,
p. 195.)
195
Let us imagine that a foreign diplomat owns private property in the receiving country, for example a com.try house which
he has bought with a view to eventual retirement or for private
profit. And let us suppose that he is the victim of an act of confiscation committed by a local authority contrary to the provisions
of a treaty requiring that the real property of nationals of his
country should be respected. He will obviously have to use the local remedies before it can be concluded that the international responsibility of the receiving State is engaged and that action may
be taken accordingly. In this case, the fact that the diplomatic
agent enjoys complete exemption from local jurisdiction cannot be
invoked. That exemption forbids a diplomat to appear before the
courts as a defendant, but in no way prevents him from applying
to them as a plaintiff.

... and even if it is proved that El Al is a company ... in which
the State of Israel holds a vast majority of the shares, I would say
that this changes nothing in the case. 1 9 6

In the case of foreign juridical persons of a predominantly, if not exclusively, public character, it would
seem that, in this context, the main consideration
should be, not the more or less public character attributed to the juridical person in the legal order to
which it belongs, but the fact that its activity in the
territory of the foreign State is carried on in the same
areas as the usual activities of private juridical persons.197
(46) There remains the question of possible extension of the application of the principle of the exhaustion of local remedies from the traditional sphere of
the treatment to be accorded to foreign individuals to
that of the treatment a State undertakes to accord to
national individuals. The problem is relatively new
because States have only recently recognized—and so
far only to a limited degree—that international law
lays duties upon them in this regard. The principal
conventions relating to the protection of human
rights always expressly impose the requirement of
prior exhaustion of local remedies by the persons
concerned.198 This is understandable for States are already disinclined to allow frequent intervention by
other States when the purpose is to protect nationals
of those other States, and they will naturally be even
more unwilling when the purpose of the intervention
is to protect their own nationals. Without in any way
disregarding the existence of a few customary international rules on the subject, and without ruling out
the possibility—even the likelihood—that such rules
will increase in number, we are bound to conclude
that, today, the international obligations of the State
in regard to the treatment of its own nationals are almost exclusively of a conventional nature and that,
in the instruments, imposing them, the requirement
of the exhaustion of local remedies by the persons
concerned is nearly always expressly stated. That
having been said, and without in any way prejudging
the possible future development of general international law, the Commission considered that it might
be premature at the present stage to extend the requirement stated in article 22, as a general principle,
to the determination of the breach of international
obligations concerning the treatment to be accorded
to nationals.
196
I.C.J. Pleadings, Aerial Incident of 27 July 1955, p. 569
[translation by the Secretariat).
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Various writers incline—somewhat tentatively, it is true—to
the view that the requirement of the exhaustion of local remedies
will gradually be extended to cases of injury caused to foreign
public entities—including States—provided that, in the cases in
question, they have acted jure negotii or jure gestionis. For references, see Gaja, op. cit.. p. 83, note 6.
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This is true of the Convention for the Protection of Human
Rights and Fundamental Freedoms (art. 26) (for reference, see
foot-note 24 above); the International Convention on the Elimination of All Forms of Racial Discrimination (an. 11, para. 3, and
art. 14, para. 1 (a)) (idem, foot-note 33); the International Covenant
on Civil and Political Rights (art. 41, para. Mr)) (General Assembly resolution 2200 A (XXI), annex), and the Optional Protocol
thereto (art. 5, para. 2(6)) (ibid.).

(d) Local remedies must he open to individuals and haustion of local remedies must always be kept in
mind: it is to enable the State to avoid the breach of
must be effective
an international obligation by redressing, through a sub(47) Needless to say, the requirement of the exhaus- sequent course of conduct adopted on the initiative of
tion of local remedies by the individuals concerned the individuals concerned, the consequences of an initial
presupposes that there are remedies open to those in- course of conduct contrary to the result required by the
dividuals under
the internal legal system of the State obligation. From the standpoint of the person with
in question.199 If the measure initially taken by a whom that initiative lies, it seems plain that the acState organ, whether it be a legislative, administra- tion to be taken relates to all avenues which offer a
tive, judicial or other measure, does not admit of any real prospect of still arriving at the result originally
remedy, the possibility of using other means to re- aimed at by the international obligation or, if that
dress200the situation created by that measure is ruled has really become impossible, an equivalent result.
out. In such a case, the breach by the State of its But it seems equally plain that only avenues which
international obligation is complete ab initio and offer such a prospect should be explored. This idea is
nothing can delay the possibility of implementing the summed up in the general conclusion requiring
resultant international responsibility. The only reser- (a) that the usable remedies must be effective, and (b)
must be genuinely available in the case in
vation to be made relates to the case in which the that they
202
absence of remedies open to the individual is due to point.
his own negligence, for example, failure to lodge his
appeal within the prescribed time-limit.201 Even in (49) From the positive standpoint, this conclusion
such a case, however, it will be necessary to verify means: (a) that all available remedies capable of rewhether, for example, the time allowed for recourse dressing the situation complained of must be used,
to a remedy is not unduly short, particularly if the whether they be judicial or administrative, ordinary
injured alien is not resident in the territory of the or extraordinary, of the first, second or third degree;
State and it is thus materially impossible for him to and (b) that, generally speaking, all legal grounds caltake action in time. Such situations can in practice be culated to secure a favourable decision must be adto procedural aeans and
treated as cases in which there is really no remedy vanced. The same applies
other formal remedies.203 In a word, the claimant
at all.
must show that he wants to win the case, not merely
(48) It is generally recognized in principle that the to lodge an appeal in order to meet the requirement
mere existence of remedies does not automatically of formal exhaustion of local remedies. He must
impose a mandatory requirement that the individuals prove his genuine intention to establish the prerequiconcerned make use of them. However, there is less sites for action by the State at the international level.
unanimity about the cases in which it is permissible It should be emphasized that, if, in the internal pronot to meet that requirement. The remedies vary ceedings, the individual deliberately omits to use an
considerably in form from one legal system to an- essential argument which might have won him the
other. All that international law can do, therefore, is case, and that deliberate omission is later revealed by
to provide some guidance in principle, which must be the use of that argument before an international
adapted to each specific case. In any event, the real court, the individual runs the risk that the court may
reason for the existence of the principle of the ex- find that the requirement of the exhaustion of local
remedies has not been duly met.
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See paragraph (28) of the commentary to article 21 in regard
to cases in which the State encounters, in its own system of internal law, an insurmountable obstacle to using the opportunity of
still fulfilling its obligation by remedying ex post facto, by the
adoption of different conduct, a situation created by its initial conduct which is incompatible with the internationally required result. The Commission particularly noted the following passage in
the arbitral award in the Ambatielos Claim case: " T h e ineffectiveness of local remedies may result clearly from the municipal law
itself. This is the case, for example, when a Court of Appeal is
not competent to reconsider the judgment given by a Court of
first instance on matters of fact, and when, failing such reconsideration, no redress can be obtained. In such a case there is no
doubt that local remedies are ineffective." The Commission also
mentioned the cases in which local remedies "would have proved
to be obviously futile." (United Nations, Reports of International
Arbitral Awards, vol. XII, p. 119.)
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See the observation made by the United States Secretary of
State Fish on 29 May 1873 to the effect that: " . . . a claimant in
a foreign State is not required to exhaust justice in such State
when there is no justice to exhaust" (J. B. Moore, A Digest of International Law (Washington, D.C., U.S. Government Printing Office, 1906), vol. VI, p. 677). For an analysis of State practice, international judicial decisions and the opinions of writers on this
point, see Gaja, op. cit., pp. 123 et seq., note 29, and p. 85,
note 9.
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This aspect of the matter -was considered in detail in the
Finnish Vessels case.
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Appeals to the highest judicial authority (court of cassation,
supreme court) are of course included, along with such special
remedies as application for review, appeal against the judges and
appeal to the constitutional court where such a court exists and
is accessible to individuals. One doubtful point remains: that of
"petitions for redress" not based on a precise legal claim. These
were mentioned in the Phosphates in Morocco case. The general
requirement that the available remedies should be "effective"
must obviously be accompanied by a requirement that those remedies should be genuinely available and usable. Inability to use local remedies may be due to an objective situation (such as the fact
that the injured individual's residence is distant from the territory
of the State or that he has no voluntary link with the State),
which makes it impossible in practice for him to use those remedies, and not to an inherent defect of the existing system of remedies.
20J
The question of using all procedural means was discussed,
in particular, in the Ambatielos Claim case (see United Nations,
Reports of International Arbitral Awards, vol. XII (op. cit.),
pp. 119-120). The Arbitral Commission followed the opinion of
the United Kingdom Government, according to which the complainant should have availed himself of all such procedural facilities in the way of calling witnesses, procuring documentation,
etc. as the local system provides. The Commission, however,
stressed that this criterion should not be regarded as of absolute
application.

-IM(50) From the negative standpoint, the conclusion
also means: (a) that a remedy should not be used
unless it holds out real—even if uncertain—prospects
of success. In other words, the individual concerned
is under no obligation to waste his time attacking,
before a domestic court, a State measure which is, in
fact, final. He cannot be required to use a remedy
which would be a mere formality, as, for example,
where it is clear from the outset that the law which
the court will have to apply can lead only to rejection
of the appeal (case of appeal against a measure in
conformity with a law which cannot be set aside; of
a court bound by a previous judgment rejecting a
similar appeal or by a well-established body of unfavourable precedent; of proven partiality of the court,
etc.); (b) that a remedy should not be used unless the
success it may bring is not a merely formal success,
but can actually produce either the result originally
required by the international obligation or, if that is
no longer possible, an alternative result which is really equivalent.204
(51) The exhaustive use of available local remedies
may prove fruitful where it is carried out, and thus
lead to acceptance of the individual's claim. On the
other hand, it may prove fruitless and lead to rejection of the claim. If the claim is accepted, the effect
of such acceptance is the achievement of the result
required by the international obligation or, if necessary, the achievement of another result equivalent to
it, especially from the economic point of view. If the
claim is rejected, the breach of the obligation begun
by the State conduct against which the claim was
made is consequently completed by the rejection, and
international responsibility is generated for the State.
A purely ostensible acceptance of the claim, which,
for example, would not lead to the internationally required result in a case where that result was still attainable, or which would lead to an alternative result
that was no; ^ •talent, would obviously be tantamount to rejection.
(e)

Conclusions

(52) In view of all the foregoing considerations, the
Commission considers that the principle establishing
the requirement of the exhaustion of local remedies
is well founded in general international law and
suitably placed in the chapter of the draft devoted to
analysing the objective element of the internationally
wrongful act, in other words, to settling the various
204
If the result required by the international obligation is in
fact still attainable, it would appear that the individuals concerned
cannot be compelled to settle for an equivalent result—in other
words. Tor reparation instead or restitution. This point was discussed in the Phosphates in Morocco case, although the Court
was not called upon to rule on it. Where the internationally required result has become unattainable, in Tact, it is clear that the
individual concerned cannot be required to use a remedy unless
it offers him prospects of adequate compensation at the very least.
Among possible cases under this heading are those in which the
course of justice is unduly slow or unduly expensive in relation
to the prospective compensation. These aspects of the matter were,
dealt with in the Finnish. Vessels case and the Ambatielos Claim
case.

questions that relate to the determination of the
breach of an international obligation. It would be
wrong, of course, to deal in this context with certain
technical and procedural aspects which the principle
obviously presents as well, and even more so to
deny, by the formulation of the substantive requirement which the principle represents first and foremost, the parallel effect of the principle itself on the
diplomatic or international judicial procedures relating to the "implementation" (mise en ceuvre) of international responsibility, which will be the subject of
part 3 of the draft. Furthermore, consideration of the
various aspects of the principle of the exhaustion of
local remedies must not go beyond the actual purpose of the draft articles now in course of preparation, namely, the codification of the general rules
governing the international responsibility of States for
internationally wrongful acts. In other words, for the
reasons repeatedly mentioned by the Commission,
consideration in the draft of the principle of the exhaustion of local remedies and its various aspects
must at all costs stop short of an examination of the
content of "primary" rules of international law, such
as those relating to the treatment of aliens, efforts to
define which proved fatal to earlier attempts at codification of the topic of international responsibility.
(53) It is particularly necessary to consider here the
principle of the exhaustion of local remedies because,
in the broad context of international obligations
which require the State, not to adopt a particular
course of conduct (article 20), but to achieve a specified result (article 21), a special category of obligations has to be distinguished: those specifically intended to ensure that, within the internal order of
the State, a given treatment is guaranteed to aliens,
whether natural or juridical persons, and their property. The very fact of this characterization means that
an additional condition must be added, as already
noted, to the other conditions normally required for
establishing the fulfilment or breach of an obligation
"of result". The raison d'etre of this additional condition is that the object and purpose of the international obligations falling within the special category
mentioned are that the State shall ensure, at the internal level, a particular situation for private individuals, in other words, for subjects of internal law. It
is these "private individuals" who are the beneficiaries of the international obligations, and the situation
which affords them protection must obtain at the
level of the internal law of the State in which they
are active.
(54) The effect of these considerations as regards
the fulfilment of international obligations in this special category, and consequently as regards any breach
of them, is easy to understand. As has been said
from the beginning of this commentary, the co-operation of the private individuals concerned is essential
if they are to benefit from the treatment internationally prescribed for them: first, co-operation in seeking
the application of such treatment to their specific
case; second, co-operation in securing that this treatment is again accorded to them, by remedying, if

-110^___ u »ny adverse effects of the initial conduct
rf the State. The purpose of the principle establishing
gfte requirement of the exhaustion of local remedies
^ lo enunciate what is of primary importance, namely, that there can be no breach, or at least no defin|W teach, of an international obligation in the
here considered unless the individuals who
gpp
of having been placed in a situation incompatible with the result required by the international
©litigation have tried to obtain redress by any means
available under the internal law of the State bound
&
t 3? the obligation which can still achieve the result
internationally required of it. In short, it is in the
lifts! of the principle of the exhaustion of local remefe§ that, in the cases here considered, it will be posjiMe to determine whether the State has fulfilled its
obligation or, on the contrary, has breached it by failing definitively to achieve the result internationally
inquired by the obligation.205 It is self-evident that
tliis conclusion is only an application to the international obligations here considered of the fundamental
principle for the determination of the breach of obliptions "of result", which is expressed in draft artiste 21, paragraph 2.
{55} Admittedly, and the Commission is the first to
acknowledge this, there are not exclusively advantages in the fact that general international law requires private individuals injured by an action or
omission of a State organ to seek redress of the situation injurious to them by applying to the domestic
courts to obtain a new course of State conduct that
corrects the initial conduct. There are not exclusively
advantages in the fact that a very large proportion of
international obligations concerning the treatment to
be accorded to private individuals ultimately allow
the State to achieve the result required of it by
stages. Nor are there exclusively advantages in the
fact that such obligations allow conduct contrary to
the internationally required result to be disregarded
for the purposes of establishing international responsibility, provided that the result in question is eventually secured by subsequent conduct. It is precisely
because of all the practical disadvantages inevitably
attendant on these facts that various conventions expressly preclude the application of the principle of the
exhaustion of local remedies to certain matters. And
it is also in order to avoid the postponements and delays to which the principle may give rise, both in correcting situations incompatible with the result aimed
205
For example, if a private individual who, in the first place,
complained only that an internal law had been infringed in regard
to him brings an action in a court of first instance which is dismissed in a manner contrary to the requirements of international
law concerning the administration of justice in respect of aliens,
that act does not yet generate international responsibility; the internationally wrongful act covered by the term "denial of justice"
is not considered as compleied until the higher judicial authorities
hive ruled in succession and confirmed the conduct of the court
of first instance. This means that, in the case in question, even
after the adoption of a course of conduct conflicting with what
wes required by an international obligation, a completed breach of
that obligation does not occur until the person concerned has had
recourse (o and exhausted the local remedies available against that
conduct.

°t by an international obligation and in establishing
that the obligation has been definitively breached,
that alternative systems have been considered and put
into effect. Examples of such systems are the over-alS
compensation agreements concerning disputes relating to the nationalization of foreign property and ths
inclusion in contracts between States and foreign private companies of arbitration clauses to replace recourse to domestic courts. However, this, in the
opinion of the Commission, affords no proof thai
States would be willing today, having regard to the
progressive development of international Saw, t©
abandon the principle of the exhaustion of locil
remedies or greatly to reduce its scope.
(56) It is true that investing countries are showing
a growing awareness of how injury to the inteiests of
their nationals working on foreign soil can affect the
interests of the national community as a whole. They
would therefore like to be free to bring international
claims as they see fit, regardless of whether the private individuals directly injured have exhausted the
available local remedies or shown negligence in that
respect. The advocates of more direct, quicker and
more effective protection of human rights see the
principle of the exhaustion of local remedies as an
obstacle to the progress they desire. At the samg
time, the requirement that private individuals directly
affected by measures taken by an organ of the State
in which they reside and carry on their activity
should exhaust the local remedies has always been a
safeguard which the countries invested in have applied against a tendency unduly to extend obligations
concerning the treatment of foreign natural and juridical persons. These countries regard this requirement as a protection against the undue facility with
which it has traditionally been attempted to raise to
the level of international relations disputes which often should have been kept on the internal level. The
inclination of the developing coun^^s would thus be
to Sirengthen the princip'e ot the exhaustion of local '
remedies within the framework of general international law rather than to weaken it. It may be added
that those most attuned to present-day problems ami
the difficulties of solving them realize that compliance with this essential requirement may well be the
best guarantee of further substantial progress in the
acceptance of new obligations concerning human
rights. In these circumstances, the Commission as a
whole—notwithstanding the reservations of some of
its members concerning particular aspects of the
manner in which the principle is applied or of its
scope or effects—therefore believes that it would be
injudicious to tamper with the present general scops
of the principle for the sake of a progressive development of international law which others might regard as detracting from guarantees of the sovereign
equality of all States.
(57) That being said, it should be recalled that, as
pointed out in the commentary to article 21, cases
nevertheless exist in which an international obligation concerning the treatment to be accorded to foreign individuals is breached "immediately" as it

-Illwere, and in which there can be no question of the
exhaustion of local remedies by the individuals concerned before the breach can be established. These
are mainly cases in which the international obligation
concerning the treatment to be accorded to aliens is
an obligation "of conduct", not "of result". For example, if the international obligation specifically requires the State to enact a law on a matter affecting
the status of certain aliens in its territory, the mere
failure to enact that law is in itself a breach of the
obligation. Likewise, if the obligation imposed on a
State by a treaty is that the frontier police should
take action in favour of a national of another contracting State, the mere failure to take such action
constitutes a definitive breach of the obligation. The
article is therefore worded so as to make it clear that
the requirement of the exhaustion of local remedies
applies only to obligations "of result".
(58) The breach may also be of an "immediate" nature, in the case of an obligation which only requires
the State to produce a result, if the initial conduct
adopteJ by an organ of the State is such thai the
treatment which the obligation requires the State to
accord to the ;ndividual concerned can no lonper be
accorded, and ihe circumstances also preclude an
equivalent treatment. In a situation of this kind, and
in other similar situations, the exhaustion of local
remedies becomes manifestly pointless and cannot be
required. The wording of the article therefore emphasizes that the result which the obligation requires, or
an equivalent result which it permits, must still be
possible after the conduct of the State has created a
situation not in conformity with the result required.
(59) It must also be pointed out that the requirement that the individual considering himself injured
must exhaust 'ocal remedies in no way implies that
the State of which he is a national may not make diplomatic representations to the State alleged to have
committed the wrongful act until he has exhausted
the local remedies available in the latter State. Diplomatic action can be taken—albeit as an exceptional
step—even before the local remedies have been exhausted by the individuals concerned, for example, in
order to bring the matter to the attention of the State
or simply to prevent the occurrence of an internationally wrongful act. What is not permissible, on the
other hand, is that the State of which the individual
concerned is a national should "take over" the
wrong done him before he has had recourse to the
domestic courts open to him, and on that basis make
an international claim, as though a wrongful act infringing its own international subjective right had already taken place prior to the exhaustion of local
remedies. What has just been said about diplomatic
action probably also applies, in the absence of anything to the contrary in the applicable conventions,

to an application seeking only a purely declaratory
judgment.
(60) As regards the formulation of the principle in
the present draft article, the Commission took the
view that the text adopted should be confined to a
general statement on the exhaustion of local remedies as provided for by general international law,
which should be flexible enough to be able to be
adapted to the various situations that arise in practice. At the same time, the Commission decided that
everything essential to the general statement of the
principle should appear in the text of the article itself,
including the proviso expressed by the criteria of
"effectiveness" and genuine "availability" of the
remedies open to private individuals.
(61) Having thought it advisable that the text of article 22 should not provide for any restrictions or exceptions relating to more or less special or marginal
cases, in order to avoid weakening the principle and
providing a pretext for possible attempts to evade the
fulfilment of an international
obligation, the Commission nevertheless fee1* bound to point out that
the principle it has defined must be interpreted in the
light of the general criterion of "good faith". It also
wishes to indicate that it would welcome the views
of Governments on its decision not to limit the scope
of the principle explicitly to cases concerning conduct
adopted by the State "within its jurisdiction", so that
it may be in possession of the necessary information
to take a final position on this question.
(62) As regards the question, raised during the discussion of the report, of the possible application of
the principle of the exhaustion of local remedies to
the special cases in which "foreign individuals" are
injured at the same time and by the same conduct
as the State of which they are nationals, the Commission finds that in such cases the agreements or
decisions concerning indemnification of the injured
State by the offending State normally also cover the
question of the indemnification of private individuals. Where this is so, the exhaustion of local remedies by individuals is obviously not required. At all
events, the matter seems to be one that should be regulated by private arrangements rather than by a special provision to be included in an article of general
scope.
(63) Having adopted the text of article 22 which appears at the beginning of this commentary, the Commission considered it useful to provide, for the purposes of the commentary, the following definition of
the term "local remedies":
"local remedies" means the remedies which are open to natural
or juridical persons under the internal law of a State.

This definition will be kept in mind with a view to
its possible insertion in an initial article of the present draft containing definitions.

-mBreach _oX a? international
X-Q pyeve.nt a given event
When the result required of a
State by an international obligation is
the prevention, by means of its own
choice, of the occurrence of a given
event, there is a breach of that
obligation only if, by the conduct
adopted, the State does not achieve
that result.

(1) In the rule laid down at the beginning of chapter III
(article 16), the Commission set out the general requirement for recognition of the existence of a breach of an
international obligation. The Commission then examined
successively, in the same chapter, the distinctions to be
drawn between the various types of international obligation and any effect of those distinctions of the requirements for the existence of a breach and on its characterization. It held that the determination of the existence
of a breach was not affected by any distinction between
international obligations as to their origin (article 17).
On the basis of the distinction that must be made by
virtue of the more or less essential character, for the
international community, of the subject-matter of international obligations, it differentiated between breaches of
such obligations as breaches constituting, respectively,
international crimes and international delicts (article 19).
With regard to the delicate distinctions, of considerable
consequence in that context, pertaining to the nature of
the international obligation, the Commission first examined the basic distinction between obligations requiring
the State to adopt a particular course of conduct (socalled obligations "of conduct" or "of means"), and those
requiring the State to ensure a specified result but leaving
it free to choose the means of achieving that result and
allowing it, where necessary, to remedy by subsequent
conduct a situation created by its initial conduct and
that was inconsistent with the result aimed at (so-called
obligations "of result"). It thus defined separately, for
each of those two basic categories of obligation, the
respective requirements for the occurence of a breach
(articles 20 and 21). It then set out, in article 22, the
additional condition that must be fulfilled for there to
be a breach of an obligation of result whose object was
to protect aliens and which, for the achievement of the
required result, provided for co-operation by the individuals concerned in the form of the use by them of the
remedies available under the internal legal order. In
article 23, the Commission rounded off its work OD
that point by defining the specific condition to be fulfilled
for the existence of another special type of obligations
of result to be established, namely, those where the result
specifically required of the State was to ensure the nonoccurrence of a given event.
(2) Some explanation is necessary, however, to make
clear the type of obligations to which the Commission
was referring in that article. Among the different kinds
of obligations that general international law or treaties
impose on States, there are many whose direct or indirect
•kj
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purpose is to prevent the occurrence of certain events
injurious to foreign States, their environment, their representatives or their nationals. However, these obligations cannot all be classified among those that are the
subject of article 23. When States formulate the obligations they are preparing to assume, they are free to
structure them as they deem preferable in the light of
the particular objective pursued. They therefore sometimes subscribe to commitments which are typically obligations "of conduct" and which, as such, require of the
State not that it ensure a result, but that it perform particular acts of commission or omission. There is no dearth
of examples: the customary law obligation to prohibit
the formation or existence in the territory of a State of
movements whose aim is subversion in a neighbouring
State; the obligation which, with a view to preventing
collisions, requires States to prescribe specific navigation
corridors to be used by ships or aircraft; the obligation
which, with a view to preventing pollution of waters and
beaches, requires the State to prohibit tankers from spilling
hydrocarbonic wastes in certain sea areas, or to impose
on them the observance of certain safety measures; the
obligation requiring the State to prohibit the siting near
a frontier of a factory producing toxic emanations; the
obligation requiring the posting of a guard at, or the
provision of special protection for, a foreign building;
the obligation to carry out certain improvement or maintenance work affecting the course or flow of rivers; and
the obligation, such as that in article 11 of the Agreement
of 29 December 1949 concerning the regime of the
Norwegian-Soviet frontier and procedure for the settlement of frontier disputes and incidents3S3 which, with a
view to preventing fires, requires the parties specifically
to prohibit workmen engaged in floating timber from remaining on work sites during the night, lighting fires,
etc. Obligations of this kind naturally come under the
provisions of article 20 of the draft, and determination
of any breach of the obligation presents no problem.
There is a breach whenever the State that has assumed
the obligation adopts a course of conduct not in conformity with the conduct s£ :cifically required of it.
(3) However, there are also many obligations whose
objectives are similar but which are based on different
principles and structured in a different way —obligations
that may therefore be described as obligations of result.
These require the State specifically to ensure the result
of preventing the occurrence of a feared event, but without in any way prescribing a particular course of conduct
to that end. Here again, examples may be found in many
different areas of international relations. Examples that
come readily to mind are the customary obligation requiring the State to ensure that, within its territory,
nationals of another State are not massacred or lynched
by xenophobic mobs; the obligation on the State to
prevent, within its territory, the infliction of injuries on
representitaves of a foreign State by individuals or organs
of a third State; the obligation laid down in article 22
of the 1961 Vienna Convention on Diplomatic Relations394
requiring the State to ensure that the premises of a mission
8M
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-113are not subject to any intrusion or damage and that there
is no disturbance of the peace of the mission or impairment of its dignity, not only by State organs but also
by third parties, and the obligation in article 29 of the
same Convention requiring the State to take all appropriate steps to prevent any attack on the person, freedom
or dignity of a foreign diplomatic agent; obligations such
as that laid down in article 14 of the aforementioned
agreement between Norway and the USSR,395 which requires the parties to "ensure that the frontier waters are
kept clean and are not artificially polluted or fouled in
any way" and "to prevent damage to the banks of frontier
rivers and lakes"; treaty obligations which commit the
contracting parties to ensure that the use of waterways
for navigation, irrigation, production of hydroelectric
energy, etc., is not hampered by any acts of man or
natural phenomena; and obligations such as that contained in article X of the Convention of 17 September 1955
between Italy and Switzerland concerning the regulation
of Lake Lugano,368 which requires the parties, in the event
of the construction or alteration of any civil engineering
works, to ensure the prevention of "any obstruction of
or interference with the regulation of the lake or any
damage to the bank belonging to the other State", etc.
(4) It is quite clear that the obligations of which
examples have been given all fall within the category
referred to in article 21, because they are obligations
whose fulfilment, like that of others of the same category,
takes place only if the result that they require can be
seen to have been ensured, and whose breach similarly
takes place only if that result can be seen not to have
been ensured. However, it would be wrong to believe
that the general provision formulated in article 21 in
order to define the conditions for the existence of a breach
of an obligation of result suffices, by itself, to resolve the
questions arising in cases where the result aimed at by
the obligation is the prevention by the State of an event
caused by factors in which it plays no part. The conditions
for the breach of an obligation requiring a result of this
kind need a different kind of definition from those that
apply to an obligation requiring a result in whose achievement or non-achievement only action by the State is
involved. To ensure the result of preventing individuals
or third parties from committing certain acts, or of
preventing disasters, whether naturally or artificially
caused (such as flooding or pollution), from taking place,
is something quite different from ensuring, for example,
the result that nationals of a given foreign country be
allowed to practise, within the State, an occupation or
other activity on an equal footing with nationals. The
characteristic feature of the case taken into consideration
by the Commission here is precisely the notion of an event,
i.e. an act of man or of nature which, as such, involves
no action by the State. Consequently, if the result which
the obligation requires the State to ensure is that one or
another event should not take place, the key indication
of breach of the obligation is the occurrence of the event,
just as the non-occurrence of the event is the key indication of fulfilment of the obligation. The State bound
asB
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by an obligation of this kind cannot assert that it has
achieved the required result by claiming that it has set
up a perfect system of prevention3B? if in practice that
system proves ineffective and permits the event to occur.
Conversely, the State having an interest in the fulfilment
of the obligation cannot claim that the obligation has
been breached solely because it regards the system of
prevention set up by the obligated State as clearly insufficient or ineffective, as long as the occurrence the system
was intended to prevent has not taken place. In other
words, the non-occurrence of the event is the result that
the State is required to ensure, and it is the occurrence
of the event that determines that the result has not been
achieved.
(5) The "event" whose occurrence the State is required
to prevent must not be understood as being "damage" in
the sense in which this term is used in the theory of State
responsibility. It is true that the events whose occurrence
international obligations are intended to prevent are
generally injurious events, but damage is not necessarily
caused in every specific case where an event occurs which
the State was under an obligation to prevent. For example,
an attack on a person, even when perpetrated, may
sometimes have no ipwious consequences, as the person
attacked may have succeeded, by his reaction, in ensuring
that no injury is in fact cau^ ' to him. However, this
does not alter the fact that the attack has taken place,
and that the responsibility of the State is therefore
entailed. The requirement that the event must have occurred for there to be a breach of an obligation requiring
the State to prevent its occurrence is therefore in no way
a sort of exception to the general position taken by the
Commission during the formulation of article 3 and of
the commentary thereto.398 Even in the specific case of
an obligation to prevent an event, the presence of damage
is not an additional condition for the existence of an
internationally wrongful act, quite apart, of course, from
the fact that obligations to prevent events are only a
particular kind of interne '^ual obligation and certainly
do not account for all international obligations.
(6) However, the occurrence of the event is not the only
condition specifically stipulated for the existence of a
breach of aa international obligation requiring the State
to achieve the result of preventing the occurrence of that
event. In assuming obligations of this kind, States are
not underwriting some kind of insurance to cover cocontracting States against the occurrence, whatever the
conditions, of events of the kind contemplated, i.e. against
the occurrence of the event even regardless of any material
possibility of the State's preventing it from occurring in
a given case. The State can obviously be required only
to act in such a way that the possibility of the event is
obstructed, i.e. to frustrate the occurrence of the event
as far as lies within its power. Only when the event has
" 7 Obligations requiring the preventions of given events are
therefore not the same as those that are commonly referred to by
the blanket term "obligations of due diligence". The commission
of a breach of the latter obligations often consists of an action or
omission by the State and is not necessarily affected by the fact
that an external event does or does not take place.
•"• Se® Yembmk ... 1973, vol. II, pp. 179484, doc. A/9010/
Rev.l, chap. II, sect. B.

occurred because the State has failed to prevent it by its
conduct, and when the State is shown to have been
capable of preventing it by different conduct, can the
result required by the obligation be said not to have been
achieved. Consequently, for there to be a breach of the
obligation, a certain causal link —indirect, of course, not
direct—must exist between the occurrence of the event
and the conduct adopted in the matter by the organs of
the State. It is hardly necessary to add that the objective
of each obligation and the more or less essential character
of the prevention of this or that type of event 3 " must
also be taken into account, once the event to be prevented
has occurred, in comparing the conduct actually adopted
by the State and the conduct that it might reasonably have
been expected to adopt to prevent the event from occurring.
(7) The Commission believes that the foregoing considerations show why a separate rule is needed in the
present draft for the particular case of the breach of an
international obligation requiring the State to achieve the
specific result of preventing the occurrence of an event.
It also believes it has emphasized the two conditions
—occurrence of the event and existence of an indirect
causal link between the occurrence and the conduct
aoopted in the matter by the State— that such a rule must
specifically stir late for a breach of an obligation of the
kind in question to be established.400 Having so far justified its conclusions on the basis of abstract legal logic,
the Commission considers that it should now support them
by an analysis of State practice and the opinions of writers.
(8) The quite special structure of so-called international
obligations "of event" and its consequences for determining the conditions for the existence of a breach of such
obligations did not escape the attention of the Preparatory Committee for the Conference for the Codification
of International Law (The Hague, 1930). Thus, in drafting
point VII of the request for information addressed to
States, the Committee took it for granted that the event
represented by an act committed by private individuals
to the detriment of foreigners must actually have occurred
in order for the responsibility of the State for lack of
prevention on the part of its organs to be entailed.401 In

using the wording that it did, the Committee demonstrated its conviction that any lack of prevention on the
part of the State organs entrusted with that task could
not be taken into consideration as a source of international
responsibility except in connexion with acts committed
by a private individual to the detriment of a foreigner.
The existence of a breach by the State of its international
obligation therefore depended on the presence of two conditions: lack of prevention on the part of the State organs
and occurrence, in that context, of the event constituted
by the injurious act of the private individual. The replies
of goverments to point VII of the questionnaire confirmed
implicitly the view that lack of prevention on the part of
State organs might be taken into consideration as a source
international responsibility only in connexion with an act
committed by a private individual to the detriment of a
foreigner.402 The same is true of the replies to point IX of
the request for information, which extended the question
put in point VII to the case of damage caused to foreigners
by "persons engaged in insurrections or riots, or through
mob violence".403
(9) In its reply to point V, No. !(c), of the questionnaire,404 the Austrian Government pointed out, in regard
to persons enjoying protection, that lack of protection
was not enough to engage the responsibility of the State:
damage must actually have been caused for the conduct
of the State to constitute a breach of the international
obligation.405 The replies of other governments on that
point, while not as specific as the Austrian reply, were
interpreted by the Drafting Committee in the same way,
for in drafting basis No. 10 it stated:
A State is responsible for damage suffered* by a foreigner as the
result of failure on the part of the executive power to show such
diligence in the protection of foreigners as, having regard to the
circumstances and to the status of the persons concerned, could
be expected from a civilised State...408

In other words, the existence of the event represented by
the damage actually caused to a foreigner who has some
public character is expressly indicated, along with lack
of diligence in prevention, as one of the two conditions

402
a n d Supplement to vol. Ill (C.75(a).M.69(a).1929.V),
An event such as the murder of a foreign Head of State is pp. 3 Ibid,
and 18).
certainly far more serious for relations between States than the
403
Ibid., pp. 108 et seq. a n d p . 20 respectively.
pollution of a boundary river or the destruction of an asset.
404
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Point V, N o . l(c), was worded as follows:
° Where the victims of an event that the State should have
" D o e s t h e State become responsible in t h e following cirprevented are aliens, the conditions specifically required for estabcumstances and, if so, o n what grounds does liability rest:
lishing the existence of a breach of an international obligation to
Failure t o exercise d u e diligence t o protect individuals, m o r e
prevent the event may be additional to the condition already
stipulated in article 22 for the existence of a breach of an inter- particularly those in respect of whom a special obligation of
national obligation concerning the treatment to be accorded to protection is recognised — for example: persons invested with
a public
character recognised by the State?" (Ibid., vol. Ill, p. 62.)
aliens.
406
401
The reply of the Austrian Government to point V, No. \{c),
Point VII (a) of the request for information was worded as
of the questionnaire was as follows:
follows:
"It is obvious that mere failure to exercise due diligence in
"Circumstances in which the acts of private persons causing
protecting the person of foreigners does not in itself involve
damage to the person or property of a foreigner in the territory
the responsibility of the State: such responsibility would arise
of a State may be the occasion of liability on the part of the
only if a foreigner suffered injury through the act of a private
State, and grounds on which such liability arises, if it does arise:
person" (ibid., p. 63).
Failure on the part of the State authorities to do what is in
This position of the Austrian Government is particularly
their power to preserve order and prevent crime, or to confer
reasonable protection on the person or property of a foreigner." interesting in that the wording by the Preparatory Committee of
(League of Nations, Conference for the Codification of Inter- point V, No. l(c), did not expressly mention "acts of a private
national Law, Bases of Discussion for the Conference drawn upperson" as constituting the occasion for international responsiby the Preparatory Committee, vol. Ill: Responsibility of States bility arising in the event of lack of prevention on the part of
for Damage caused in their Territory to the Person or Property State
organs.
M
of Tordgners (C.75.M.69.1929.V), p. 93.)
Ibid., p. 67.
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for establishing the State's breach of its obligation and
for engaging its responsibility.
(10) At the Hague Conference, basis No. 10 as formulated
by the Drafting Committee was incorporated in a new
basis No. 10, providing that a State was responsible "for
damage caused* by a private person to the person or
property of a foreigner" in general.407 The Conference
did not have occasion to take a decision on the point
now under discussion. It seems, however, that the view
generally shared by all the governments represented was
that a breach of an obligation to prevent an event such
as an injurious act by a private individual against a
foreigner could not be imputed to a State as long as that
event had not occurred.
(11) In international jurisprudence, there have been very
many cases where the subject of the dispute has been the
breach of an international obligation requiring a State to
ensure that certain events do not occur.408 A study of
these cases confirms the view held by the governments
participating in the 1930 Conference. Where a government
has complained in an international judicial or arbitral
407
League of Nations, Acts of the Conference for the Codification
of International Law (The Hague, 13 March-12 April 1930), vol. IV,
Minutes of the Third Committee (C.351(c).M.I45(c).1930.V), p. 143.
For the discussion, see ibid., pp. 143 et seq., 175 and 176 and 185
et seq.
408
For cases of breach of the obligation to prevent the occurrence, in the territory o f a neighbouring State, o f injury resulting
from an activity carried on in the territory of the State, see, for
example, the Trail Smelter Case between the United States of
America and Canada, referred to the Arbitral Tribunal constituted under the Convention of 15 April 1935 (United Nations,
Reports of International Arbitral Awards, vol. I l l (United Nations
publication, Sales N o . 1949.V.2), pp. 1905 et seq.).
For cases of breach of the obligation to prevent the occurrence
of attacks against specially protected persons, see the Borchgrave
Case between Belgium and Spain, referred t o the Permanent Court
of International Justice, especially the memorandum of the Belgian
Government of 15 May 1937 (P.C.I.J., Series C, N o . 83, pp. 28
et seq.), and the Spanish memorandum of 29 June 1937 (ibid.,
pp. 55 et seq.).
Innumerable disputes concerning breaches of the obligation
to prevent attacks against the safety of foreigners and their property by private individuals or groups of individuals or by insurgents have been referred to an international tribunal. It will
suffice to mention the disputes referred t o the Venezuelan C o m missions of 1903, in particular the Sambiaggio case with Italy
(United Nations, Reports of International Arbitral Awards, vol. X
(United Nations publication, Sales N o . 60.V.4), pp. 499 et seq.,
especially p. 513); the Kummerow etc. cases with Germany (ibid.,
pp. 369 et seq., especially pp. 397 and 398); the Aroa Mines Ltd.
case with Great Britain (ibid., vol. IX (Sales N o . 59.V.5), pp. 402
et seq., especially pp. 438 et seq.) and the Jenny L. Underhill
case with the United States of America (ibid., p. 159); the H o m e
Frontier and Foreign Missionary Society of the United Brethren
in Christ case between the United States of America and Great
Britain, referred to the Arbitral Tribunal set up under the Special
Agreement of 18 August 1910 (ibid., vol. VI (Sales N o . 1955.V.3),
pp. 4 2 et seq., especially p. 44); the British Property in Spanish
Morocco case between Great Britain and Spain, referred to Mr.
Max Huber, the arbitrator appointed under the agreement of
29 M a y 1923 (ibid., vol. II (Sales N o . 1949.V.1), pp. 615 et seq.,
especially p. 642); the cases submitted to the Mexico-United
States of America General Claims Commission set up under the
Convention of 8 September 1923, in particular T h e H o m e Insurance Company case (ibid., vol. IV (Sales N o . 1951.V.1), pp. 48
et seq., especially p. 52); and the Walter A. N o y e s case between
the United States of America and Panama, referred t o the United
States-Panama General Claims Commission set up under the
Convention of 28 July 1926 (ibid., vol. VI (Sales N o . 1955.V.3),
pp. 308 et seq., especially p. 311).

body of the breach of an obligation of this specific kind,
it has cited an event that has actually occurred. No such
body has ever been asked to recognize as a breach of
an international obligation of this kind the mere fact that
the State failed to adopt measures to prevent a theoretically possible event that did not actually occur. It is in
connexion with events that have actually occurred, and
in particular with injurious conduct emanating from
private individuals, insurrectional movements, etc., that
international tribunals have been asked to rule that a
State has breached its obligation to prevent such an event.
Moreover, the decisions of those tribunals with regard to
disputes relating to possible breaches of international
obligations of "event" do not assert, even indirectly or
incidentally,409 that failure to adopt measures to prevent
the occurrence of an event would suffice in itself—i.e.
without the actual occurrence of the event—to constitute
a breach by the State of the international obligation in
question.
(12) The positions taken by States in disputes settled
through diplomatic channels correspond fully to those
that have been observed in disputes referred to international adjudication or arbitration. In diplomatic practice, it is only ufter the occurrence of an event that States
have invoked the breach of the international obligation
to prevent the event. That has been me case, for example,
with a whole series of disputes involving a State's obligation to prevent certain attacks by private individuals,
insurgents, organs of foreign States and so on. Both at
the diplomatic and at the international judicial or arbitral
levels, therefore, the State claiming injury has not normally
complained of an internationally wrongful act until after
the event, represented by the attack emanating from
private individuals or other sources, has actually occurred.410 It should not be deduced from this that a
State may not send a communication to the obligated
409
They could d o & :>, for example, in d ;termining the moment
and duration of the internationally wrongful act.
410
With regard to the duty of a State to protect the person
of a diplomatic agent or o f an agent of other organs of a foreign
State, see, for example, the cases of the murder of the Italian
members of the Tellini mission (1923), the murder of Worowsky,
the Soviet envoy to the Lausanne Peace Conference (1923), the
murder of de Borchgrave, a member of the Belgian diplomatic
mission in Spain (1936), etc. (Yearbook ... 1972, vol. II, pp. 114
et seq., doc. A/CN.4/264 and A d d . l , paras. 115 et seq.). N o t e
also the attitude adopted by the State claiming injury in certain
cases relating to the obligation to protect the premises of diplomatic missions of a foreign State; for example, those of the
Romanian Legation in Bern (1955), of the Hungarian Legation
in Bern (1958), of the United States Embassy in Moscow (1964
and 1965) and of the U S S R Embassy in Peking (1966) (ibid.,
pp. 118 et seq., paras. 130-133). See also the cases of the United
States Embassy in T'ai-pei (1957) (M. Whiteman, Digest of International Law, Washington D . , C . , U . S . Government Printing
Office, 1967, vol. VIII, p p . 747 et seq.); the Belgian Embassy in
Cairo (1961) (Revue generate de droit international public, Paris,
3rd series, vol. X X X I I , N o . 3 (July-Sept. 1961), pp. 579 et seq.,
and Revue beige de droit international, Brussels, 1966, vol. II,
N o . 2, pp. 505 et seq.); the Yugoslav Trade Mission at Bad
Godesberg (1962) (Revue ginerale de droit international
public,
Paris, 3rd series, vol. X X X I V , N o . 2 (April-June 1963), pp. 361
et seq., and Zeitschrift fur ausldndisches offentliches Recnt und
Vblkerrecht, Stuttgart, vol. 24, N o . 4 (October 1964), pp. 681
et seq.); and of the U S S R Embassy in Washington (1968), (Revue
ginirale de droit international public, Paris, 3rd series, vol. X X X I X ,
No. 4 (Oct.-Dec. 1968), pp. 1082 et seq.).
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State before the event occurs in order to draw its attention
to the fact that, in its opinion, the measures adopted are
insufficient to prevent the occurrence of the event whose
prevention is the subject-matter of the international obligation in question. However, such communications or
representations, which are very frequent in relations between States, must not be confused with international
claims invoking the responsibility of States for breach of
an international obligation incumbent upon them.
(13) International jurists wishing to give a typical
example of an international obligation requiring the
Slate to adopt conduct capable of preventing the occurrence of certain events have generally cited the obligation
to prevent injurious conduct by private individuals. In
so doing, the writers concerned have usually taken as
a starting point the premise of the existence, as a fait
accompli, of injury caused by private individuals to a
foreign State, its representatives or its nationals. It is in
relation to injury actually caused that these authors pose
the question of the cases in which the State could be held
responsible. As has been seen,411 the reply of the overwhelming majority of modern writers is that the State
cannot be held internationally responsible except in cases
where it has omitted to adopt measures normally likely
to present private individuals from committing the injurious acts in question anq! tjHere such acts have been committed precisely because of lack of prevention by the State.
For most of these writers, such lack of prevention is not
a theoretical concept but a reality given substance by the
actual occurrence of the event which the State had the duty
to prevent and which has taken place because of the State's
failure to prevent it." 2 Furthermore, the authors of learned
works who have closely studied the question of determination of conditions for breaches of international obligations "of event" all agree that it would be out of the
question to hold that there has been a breach of an
international obligation requiring a State to prevent by
its conduct the occurrence of certain events as long as
the latter have not taken place.413
411
Yearbook ... 1975, vol. II, pp. 80 and 81, doc. A/10010/
Rev.l, chap. II, sect. B, 2, article 11, para. 33 of the commentary.
412
The writers who have given the matter particular attention
have pointed out that the act of the private individual is the
"occasion" or even the "condition" for the State to be held to
have committed a breach of its obligation to take preventive
action and to have incurred the resulting international responsibility. See, for example, Ch. de Visscher, "La responsabilite des
£tats", Bibliotheca Visseriana, Leiden, Brill, 1924, vol. II, p. 103;
A. Decenciere-Ferrandiere, La responsabilite Internationale des
Etats a raison des dommages subis par des it rangers, Paris, Rousseau, 1925, p. 63; L. Delbez, "La responsabilite internationals
pour crimes commis sur Je territoare d'un £tat et diriges contre
la surete d'un £tat etranger", Revue generals de droit international public, Paris, 3rd series, vol. IV, 1930, p. 470; J. Spiropoulos,
Traite theorique et pratique du droit international public, Paris,
Librairie generate de droit et de jurisprudence, 1933, p. 275.
413
See, for example, R. Ago, "Le delit international", Recueil
des cours de I'Academie de dross international de La Haye, 1939-11,
Fans, Sirey, 1947, vol. 68B pp. 447 et seq.; G. Morelli, Nozioni di
diritto internazionale, 7th ed.9 Padua, CEDAM, 1967, pj>. 348 et
seq.; P. A. Zannas, La responsabilite Internationale des Etats pour
ks actes de negligence, montreux, Ganguin et Laubscher, 1952,
pp. 32 et seq.; M. Giuliano, Diritto internazionale, Milan, Giuffre,
1974, vol. I, pp. 591 and 592; B. Grafrath, E. Oeser and P. A.
Steiniger, Vdlkerrechtlkhe Verantwortlichkeit der Staaten, Berlin,
Staatsverlag der Deutschen Demokratischen Republik, 1977,
pp. 57 and 58.

(14) With regard to the conditions required as proof of
a breach, the conclusion that derives from the nature of
international obligations "of event" is thus fully confirmed
in the practice of States, international jurisprudence and
doctrine. Where general international law or a treaty
places upon a State an obligation whose direct object is
the prevention of a certain event, the breach of the obligation can be asserted to exist, and the responsibility of
the State to be incurred, only if the event to be prevented
actually occurs and also if lack of prevention on the part
of the obligated State is proved. As has been seen, a
further requirement is that, between the conduct of the
State in the instance in question and the event that has
occurred, there should be a causal link such that the said
conduct may be regarded as a sine qua non of the event.
These conditions are of so specific a nature that their
definition, in the Commission's opinion, cannot be omitted from the present draft articles. The special attention
given hitherto to the establishment, with regard to each
kind of international obligation, of the conditions under
which its breach occurs would also preclude such an
omission. It should be stressed, however, that the purpose
of article 23 of the draft is not to introduce or identify
international obligations "of event", but merely to make
it clear that, if an international obligation is an obligation
"of event", its breach occurs in a certain way.
(15) In the light of the foregoing considerations, the
Commission has provided in article 23 that, "when the
result required of a State by an international obligation
is the prevention, by means of its own choice, of the
occurrence of a given event, there is a breach of that
obligation only if, by the conduct adopted, the State does
not achieve that result". The first part of the sentence
defines the case to which the provision refers, placing
particular emphasis on the fact, illustrated above,414 that
the international obligations taken into account in this
article are a special type of the general category of obligations "of result" .The "type" of obligation to which
article 23 refers is thus one that requires the State to
achieve a specific result but leaves it free to choose the
means of achieving that result.
(16) In the category of "obligations of result", the particular "type" of obligation to which article 23 is intended
to refer is defined by the statement that, in the case of
these obligations, the result to be achieved is "the prevention ... of the occurrence of a given event". This
statement governs the reading of the operative part of
the rule, which provides that, when the obligation is of
this type, "there is a breach of that obligation only if,
by the conduct adopted, the State does not achieve that
result". "That result" obviously means the specific result
of preventing the occurrence of a given event. The article
thus defines clearly the first of the two conditions that
must be met if it is to be established, in the case envisaged,
that there is a breach of the obligation, namely, the condition described in paragraph (4) above. According to
the rule thus defined, a breach of the obligation cannot
be said to occur as long as the event that the State was
required to prevent has not occured—in other words, as
long as it has not been established that the State that could
See paras. (3) and (4).

-mhave been expected to achieve the result of preventing
the occurrence of a given event" has failed to achieve
that result At the same time, the second condition for
the breach, namely, the existence of an indirect causal
link between jLhe occurrence of the event and the conduct
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words by the conduct adopted". These words concisely
express the requirement referred to above,™ namely that
the occurrence of the event must have been made possible
by the conduct that the State chose to adopt in the case
in question, whereas by a different conduct it would have
been able to achieve the required result.
A r t i c l e 24
Moment and duration of the breach of an
international obligation by an act of
the State not extending in time
The breach of an international
obligation by an act of the State not
extending in time occurs at the moment
when that act is performed. The time
of commission of the breach does not
extend beyond that moment, even if the
effects of the act of the State
continue subsequently.
Comaent&ry*/

(1) The preceding articles of chapter III of the present
draft, a chapter that considers the objective element of
an internationally wrongful act, were devoted mainly to
determination of the conditions for the existence of a
breach of an international obligation; to that specific end,
the different categories and types of international obligations were dealt with separately. To complete the exposition of the rules relating to the subject-matter of this
chapter, account ^ " l ^ n s to be taken of another aspect,
namely, the tempoiai aspect, which in both international
and internal law is characterized as the determination of
the tempus commissi delicti. This term covers both the
determination of the moment when the existence of the
breach of an international obligation is established and
the determination of the duration, or the continuance in
time, of that breach.
(2) The Commission touched earlier on certain aspects
of the temporal element, as for example in article 18,
in which it formulated the rule stating the requirement
that an international obligation must be in force for a
State contemporaneously with the adoption by that State
of conduct not in conformity with that required by the
obligation for such conduct to be considered as internationally wrongful. The Commission also dealt with the
temporal element when it set forth the rules in article 21,
paragraph 2, and article 22, concerning determination of
the conditions for the occurrence of a breach of certain
obligations of result, as well as the rule in article 23,
concerning determination of the conditions for the occurrence of a breach of an obligation requiring the prevention of an event. The solutions adopted in those
See para. (6).
VO
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articles will obviously have a bearing on the solution of
the problem of determination of the tempus commissi
delicti, as will appear more specifically from the commentaries to articles 25 and 26. The need to ensure full consistency between the solutions adopted in the various rules
formulated in the present draft has thus been emphasized;
however, it would be erroneous to think that the solution
to the problems now in hand is to be found ready-made
in the answers given earlier in the draft to questions that
are—and continue to be—different. It is one thing to
determine the existence of a breach of an international
obligation, and another to determine the moment and
duration of a breach whose existence has been established.
(3) The purpose of articles 24 to 26 of the draft is thus
to provide answers, in connexion with the various situations that may arise, to the two questions raised at the
end of paragraph (1) of the present commentary. The
first of these questions is to determine the moment w h e n all the constituent elements of the breach of an international obligation being present—it may be concluded
that the breach exists. The second is to determine the
entire period during which the breach continues, i.e. from
when and until when its commission extends, both before
and after the moment when its existence is established.
(4) It is not very easy to answer these questions. The
Commission has already described some of the delicate
and at times complicated n^ccts involved, particularly
in certain situations, in determining the conditions for
the existence of a breach of an international obligation.
The difficulty of these aspects necessarily affects the determination of the moment when the breach, in all its constituent elements, must be considered to have occurred,
and accordingly the moment when its existence is established. Nor should it be thought that determining the time
of commission of a breach of an international obligation
is a matter of ascertaining facts rather than of applying
legal criteria. Such determination is not in fact easy except
where a breach consists in an act of the State not extending in time, in other words, where the time of commission
of the breach coincides with the moment when the breach
occurs. The task becomes more complicated and necessarily requires the application of legal rules in cases where
an act of the State not in conformity with the international
obligation is an act extending over a period of time,
whether because of the continuing character of that act,
or because the act is composed of a number of separate
individual acts, or because it is a complex act consisting
of a succession of different actions or omissions by the
State. Equally dependent on the application of legal criteria is the determination of the moment and duration of
the breach of an obligation to prevent the occurrence of
an event. The Commission will deal more specifically with
these problems in articles 25 and 26 and the commentaries
thereto.
(5) The practical importance of the solution to the above
mentioned problems needs no stressing. The determination
of the moment when it may be concluded that a breach of
an international obligation has occurred is obviously
essential in determining the moment when the international responsibility of the State committing the breach
is entailed and, consequently, the moment when the State
against which the breach was directed is able to take action
at the diplomatic level, or even at the arbitral or judicial
levels, to invoke that responsibility. The moment of the
occurrence of a breach of an international obligation and
the duration of the commission of the breach, moreover,

are two elements that may be decisive in resolving a whole
series of problems in which a temporal element is involved. That is the case, for example, with regard to the
determination of the extent of the injury caused by a
given internationally wrongful act and, consequently, of
the amount of reparation owed by the State that has committed the act in question. It is also the case with regard
to the determination of the existence or non-existence of
the competence of an international tribunal to deal with
a dispute arising out of the breach by a State of an international obligation where the agreement concluded by
the parties to the dispute includes a clause limiting the
jurisdiction of the tribunal established under or mentioned in the agreement to disputes concerning "acts"
or "situations" subsequent to a specific date, 41fl provided
that the parties in question have not expressly laid down

special criteria for the interpretation of that clause. The
determination of the moment and duration of the breach
of an international obligation may also have a bearing on
decisions concerning the existence or non-existence of
what is known as the "national character of the claim"
which, according to the opinion exemplified by practice,
must exist, if a State is to be entitled to intervene for the
purpose of the diplomatic protection of an individual,
from the moment of the commission of the internationally
wrongful act injurious to that individual until the moment
when the claim is submitted.417 The determination of the
moment and duration of the breach of an international
obligation will always affect the determination of the
moment from which the period of prescription will begin
to run, assuming that international law recognizes that the
right of a State to invoke responsibility for an internationally wrongful act committed against it by another
State may lapse by prescription. The determination of the
410
A clause of this kind appears in several bilateral treaties duration of the commission of an internationally wrongproviding for the judicial or arbitral settlement of disputes between ful act may also be important at times in assessing the
the parties; for example, the treaty between Spain and Belgium of seriousness of that act and in determining whether, on
1927 on which the jurisdiction of the International Court of
Justice was based in the case concerning the Barcelona Traction, that basis, the act in question may be defined as an "interLight and Power Company, Limited (I.C.J. Reports 1964, pp. 39 national crime" under article 19 of the draft. The list of
and 40). Article 39 of the General Act for the Pacific Settlement examples given is in no way intended to be exhaustive.
of International Disputes, of 26 September 1928, permitted the
parties, in acceding to the Act, to exclude from the procedure (6) In the general context referred to in paragraph (3)
described in that instrument "Disputes arising out of facts prior above, the question dealt with in article1 -24 is the deterto the accession either of the Party making the reservation or of
any other Party with whom the said Party may have a dispute" mination of the moment and duration of the breach of
(League of Nations, Treaty Series, vol. XCIH, p. 361). A reser- an international obligation in a case where the act of
vation having the same effects was also included in numerous the State committing the breach in an act that does not
unilateral declarations of acceptance of the compulsory jurisdiction extend in time, i.e. an act that ends as soon as it is comof the Permanent Court of International Justice; for example, in
418
Examples of such acts may readily be found:
the declaration made by Belgium on 10 March 1926, limiting mitted.
that acceptance to "any disputes arising after ratification of the anti-aircraft defence units of one State shooting down an
present declaration with regard to situations or facts subsequent aircraft lawfully flying over that country's territory; the
to this ratification*"; in that made by France on 25 April 1931, torpedo boat of a belligerent State sinking a neutral ship
limiting such acceptance to "any disputes arising after ratification
of the present declaration with regard to situations or facts subse- on the high seas; the police of one State killing or woundquent to this ratification*"; and in that made by India on 28 ing the representative of another State or kidnapping an
February 1940, limiting the Court's jurisdiction to "all disputes individual in foreign territory; organs of a State confiscatarising after 5 February 1930, with regard to situations or facts ing the building in which a foreign diplomatic mission
subsequent to the same date*'". These reservations played an
419
T t . only object of deterimportant role in the Electricity Company of Sofia and Bulgaria has its headquarters, etc.
case, the Phosphates in Morocco case and the Right of Passage mining the moment when a breach of an international
over Indian Territory case respectively (see, respectively, P.C.I.J.,
series A/B, No. 77, p. 81; ibid., No. 74, p. 22; I.C.J. Reports 1957,
. 140). At present, a limitation expressed in these or more or
417
in some cases, until the moment when application is
:ss similar terms appears in the declarations of acceptance of made And,
an international tribunal. It is obvious that, in a case
the compulsory jurisdiction of the International Court of Justice where to
the occurrence of a breach of an international obligation
by Belgium (17 June 1958), Canada (7 April 1970), El Salvador
in time, the "national character of the claim", i.e. the
(26 November 1973), India (18 September 1974), Israel (17 October extends
of nationality between the individual who is the direct victim
1956), Japan (15 September 1958), Kenya (19 April 1965), Luxem- link
and the State that intends to provide him with
bourg (15 September 1930), Malawi (12 December 1966), Mexico of the breach
protection, must have existed without interruption
(28 October 1947), the Sudan (2 January 1958) and the United diplomatic
the beginning of the time of commission of the breach. It
Kingdom (1 January 1969) (see Multilateral Treaties in respect of since
thus becomes essential to determine exactly when the time of
which the Secretary-General performs Depositary Functions : List commission
began.
of Signatures, Ratifications, Accessions, etc. as at 31 December alB
Under the general theory of internal law, an act falling into
1977 (United Nations publication, Sales No. E.78.V.6), pp. 11-24).
It is interesting to note that limitations along the same lines are this category is generally known as an "instantaneous act". Freto be found in certain declarations of acceptance of the jurisdiction quently cited examples of such acts are murder, infliction of bodily
of the European Commission of Human Rights with regard to injury on a person and the burning of another's property.
4ie
applications submitted by individuals. In its declaration of 14
In the "Observations and submissions" submitted by the
January 1966, the Government of the United Kingdom recognized Italian Government to the Permanent Court of International
such jurisdiction "in relation to any act or decision occurring or Justice on 15 July 1937 in connexion with the Phosphates in
any facts or events arising subsequently to the 13th of January, Morocco case, the internationally unlawful act that does not
1966*" (Yearbook of the European Convention on Human Rights, extend in time is described in the following terms:
1966, vol. 9, The Hague, 1968, p. 8). Similarly, the Italian Gov"On the one hand there are breaches of international law,
ernment, in its declaration of 20 June 1973, accepted such jurisfor example an insult to the flag of a friendly nation, the tordictioo in relation to "any act or decision occurring or any facts pedoing of a neutral ship and so on, which are immediate in
or events arising subsequently to this date* [31 July 1973]" {Year- character. When such a breach is accomplished, that is, when
book of the European Convention on Human Rights, 1973, The
it has been perfected, it is then exhausted and no longer exists
Hague, vol. 16,1975, p. 10).
as such." (P.CJJ., Series C, No. 84, p. 494.)

E

-H3obligation occurs in a case where the act of the State that
committed it does not extend in time is to verify whether
the conditions for the existence of a breach in the particular instance have been fulfilled.420 It is moreover
obvious that, in such a case, the moment when the said
conditions have been fulfilled is at once the moment when
the breach occurs and the moment when, the breach
having occurred, it also automatically ceases to exist. The
breach, as such, has no duration outside that moment.421
In the case of a breach caused by an act of this kind,
therefore, to establish the moment when the breach was
committed is also to determine the time of its commission.
(7) It is scarcely necessary to point out, still referring
to the case considered in article 24, that both what preceded and what followed the commission of the breach
have no bearing on the determination of its duration.
Conceiving the idea of a breach, and even providing for
the conditions that could facilitate its execution, and so
on, constitute steps towards the breach, but not its commission or even only the beginning of its commission.
The duration of any preparatory activities thus has no
bearing on the determination of the tempus commissi
delicti. Neither do the effects, i.e. the possible consequences, of the act of the State committing the breach
affect such determination. Blows and injuries inflicted on
an alien by members of the polics or the army may have
lasting effects on his health, ability to work and ability
to perform his duties; the plundering of a foreign citizen
may deprive him of possession of his property for a
certain time (or even permanently, if no remedial action
is taken); the destruction of the aircraft or ships of a
neutral State will in future deprive that State of those
means of transport or defence and may even affect the
potential of its air force or navy for a long period. The
durable character of these effects may be taken into consideration for the purpose of determining the injury for
which reparation is to be made, but will have no bearing
on the durat:. .1 of the State act that caused them—an act
that will in any event remain an act that does not extend
in time.
420
In this connexion, it is necessary first of all to establish that
the obligation was in force at the time when the act in question
took place (article 18, para. 1), and also that the case is not one
of those exceptional ones where an act that was considered wrongful at the time of its commission subsequently become compulsory
by virtue of a peremptory norm of general international law
(article 18, para. 2). Secondly, if the obligation whose breach is
alleged is one of those that require the State to adopt a particular
course of conduct, it is necessary only t o ensure that the course
of conduct actually adopted by the State was not in conformity
with what was required of it. If, on the other hand, the obligation
is o f the category o f those that require the State t o achieve a
result, but that leave the State free to choose the means of achieving
it, the requirements for the existence of a breach may be considered
fulfilled only if the State, by its freely chosen course of conduct,
has immediately a n d definitively made unachievable the result
intended by the obligation (article 21, para. 1).
421
This assertion must obviously not be interpreted as meaning
more than it says. A n y act that occurs has s o m e duration, however
infinitesimal. T h e performance of an internationally wrongful act
clearly falling in t h e category of acts defined as "instantaneous"
may actually require a certain amount o f time: t o sink a ship,
for example, a lengthy shelling may be necessary. The point it is
desired to bring out here is that, in the case of the acts dealt with
in article 24, the time o f commission of the breach extends neither
before nor after the m o m e n t when the breach occurred.

(8) Thus any lasting consequences of an act that does
not, as such, extend in time must not cause any "continuing character" to be attribued to the act, nor result
in its being confused with one of the acts that will be
dealt with in article 25, paragraph 1. The distinction between a "continuing violation" and an "act producing
lasting effects" has been emphasized, in particular, by
the European Commission of Human Rights.42* The
International Law Commission, for its part, has already
applied this distinction in its commentary to article 18
of the draft, in connexion with the requirement that the
"force" of the international obligation shall be contemporaneous with the performance of the act deemed to
be a breach of the obligation.*23 This distinction necessarily applies also in the determination of the tempus
commissi delicti.
(9) The fact that the tempus commissi of an internationally wrongful act of which only the effects can continue
in time does not extend beyond the moment when the
act in question occurred is of practical importance from
several standpoints to which reference was made earlier.424
It is relevant, for example, in determining the dies a quo
of the period of extinctive prescription4ZS and, particularly, in determining the competence ratione temporis of
an international tribunal to hear a dispute caused by one
of the acts here referred to. It would seem logical that it
should be impossible for an internationally wrongful act
to be regarded as subsequent to the crucial date fixed by
agreement, or by a unilateral declaration of acceptance
of the competence of an international tribunal, if the act
ceased to exist before that date and if all that transpired
subsequently was no more than a simple consequence of
the effects of the act concerned.
(10) The analysis of certain aspects of the Phosphates
in Morocco Case is particularly instructive in this connexion. The Commission examined this case earlier, in
its commentary to article 22.426 As pointed out above,427

422
A n act, such as a judicial decision or an arbitral award, that
has exclusively lasting effects is nevertheless, according to the
European Commission of H u m a n Rights, an "instantaneous act",
and its consequences are merely "simple effects", and not a prolongation o f the performance o f the act. See the cases cited in the
Commission's report o n the work of its twenty-eighth session
{Yearbook ... 1976, v o l . II (Part Two), p . 9 3 , doc. A/31/10, footnote 437).
"' Ibid., article 18, para. (21) of the commentary.
424
See para. (5) above.
425
If, as assumed above, international law recognizes that the
right of the injured State t o invoke t h e responsibility of a State
culpable of committing an internationally wrongful act against it
(or at least of a wrongful act that is not of an especially serious
category) may lapse by prescription, the determination of the final
moment of the commission of that wrongful act may be decisive,
for that is the m o m e n t from which t h e period of prescription will
run as regards the right in question. Such prescription will obviously occur earlier if, as held by t h e Commission a n d recent
jurisprudence, it is necessary t o exclude from the duration of the
commission of the wrongful act the period during which the
effects of that act, which will itself have ceased to exist, continue
to occur or t o subsist.
488
Yearbook ... 1977, v o l . II (Part T w o ) , p p . 38-40, doc. A / 3 2 /
10, chap. II, sect. B, 2, article 22, paras. (25M28) of the commentary.
487
See foot-note 4 1 6 .

the competence of the Permanent Court of International
Justice was -limited, by reason of the reservation in the
French declaration of acceptance, to "any disputes which
may arise after the ratification of the present declaration
with regard to situations or facts subsequent to such
ratification", i.e. subsequent to 25 April 1931. In describing the terms of the dispute, the Court noted that the
Italian Government had asserted, although only as a
subsidiary complaint, that the decision of the Department
of Mines of 8 January 1925 had deprived the Italian
citizen, Mr. Tassara, of his vested rights, in breach of the
international obligation of France. With a view to proving
that the case was subject to the jurisdiction of the Court,
the applicant Government contended not only that the
decision of the Department of Mines had teen carried
out, and completed as an internationally wrongful act,
by a denial of justice consummated after the crucial date,488
but also, in the words of the Court, that
The dispossession of M. Tassara and his successors constituted
a permanent illegal situation which, although brought about by
the decision of the Department of Mines, was maintained in
existence at a period subsequent to the crucial date..." 6

However, the reasoning on this point in the judgement
of 14 June 1938 reveals that, according to the Court, the
breach of international law, in so far as there really was
a breach, consisted of the decision of the Department of
Mines of 8 January 1925. According to the Court, it
was that decision that had deprived the Italian citizen of
the rights he claimed, and that decision could not be
subject to the jurisdiction of the Court, even if its harmful
consequences had remained in existence up to and beyond
the crucial date. Without using precisely those words, the
Court thus considered—correctly, it would seem—that
the 1925 decision was an "instantaneous act producing
continuing effects" rather than a "continuing act" of a
lasting nature. The same belief emerges clearly from the
separate opinion of Judge Cheng Tien-Hsi, which states:
So far as the decision of the Mines Department is concerned,
it is right in holding that the dispute has arisen in regard to a fact
anterior to the crucial date, because the decision was given in
1925. If it was wrongful, it was a wrong done in 1925. If it subsists, it subsists simply as an injury unredressed; but it does no
new mischief, infringes no new right, and therefore gives rise to
no new fact or situation.®*®

(11) To conclude, the Commission was unanimous in
considering that any duration exclusively of the effects
of an act of the State not extending as such in time could
not affect the determination of the tempus of commission
of the breach of the obligation, that tempus being represented solely by the duration of the moment when the
act in question was performed.
488
The analysis of the case by the Commission in its report OD
its twenty-ninth session concerned that aspect of the case in
particular.
« 8 P.C.I.J., Series A/B, No. 74, p. 28.
680
Ibid., p. 36. Whatever the differences of opinion betweea
the Italian Government, on the one hand, and the French Government and the Court on the other, with regard to the existence
in the case in point of an "instantaneous" wrongful act, even if it
was one producing lasting effects, or of a "continuing" wrongful
act, it is important to note that the Italian Government itself,
in its "Observations and submissions", had asserted that "... in
the case of instantaneous delicts, the moment of their commission
coincides in time with the moment at which they cease to exist...
Consequently, in the case of such delicts, the 'moment of the
delict' will be the coincident moment of commission aad completion..." (P.C.I./., Series C, No. 84, p. 494). By the expression
"moment of the delict", the Italian Government clearly loteaded
to refer both to the "moment" proper and to the "duration" of
the internationally wrongful act.

(12) With regard to the wording adopted for article 24,
the Commission observes that the nxst proposition of the
text ("The breach of an international obligation by an
act of the State not extending in time occurs at the moment
when that act is performed") states what might appear to
be self-evident, since no problems arise in determining the
moment when a breach occurs as a result of an act not
extending in time: the breach cannot exist except at the
moment when the act constituting the breach is performed.
That first proposition acquires its true significance, however, in the light of the second, namely, that "the time of
commission of the breach does not extend beyond that
moment, even if the effects of the act of the State continue
subsequently". This means that the truth expressed in
the first proposition allows of no exception where the
act by which the breach is committed has effects that
themselves extend beyond the moment when the act is
performed. Even in this case, the breach as such does not
exist beyond the moment when it occurred; it no more
continues after that moment than it began before it. In
the title of the article, the words "moment and duration"
were preferred to the condensed expression "time" because they illustrate more clearly the two distinct aspects
of time contemplated in the article. The expression "act...
not extending in time" was preferred to the term "instantaneous act", although the latter is customary in internal
law, in order to void too narrow an interpretation of
the category of acts covered by article 24.
A r t i c l e ?5
Moment and duration of the breach of an
international obligation by an act of
the State extending in time
1.
The breach of an international
obligation by an act of the State
having a continuing character occurs at
the moment when that act begins.
Nevertheless, the time of commission of
the breach extends over the entire
period during w> 'ch the act continues
and remains not in conformity with the
international obligation.
2.
The breach of an international
obligation by an act of the State,
composed of a series of actions or
omissions in respect of separate cases,
occurs at the moment when that action
or omission of the series is
accomplished which establishes the
existence of the composite act.
Nevertheless, the time of commission of
the breach extends over the entire
period from the first of the actions or
omissions constituting the composite
act not in conformity with the
international obligation and so long as
such actions or omissions are repeated.
3.
The breach of an international
obligation by a complex act of the
State, consisting of a succession of
actions or omissions by the same or
different organs of the State in
respect of the same case, occurs at the
moment when the last constituent
element of that complex act is

accomplished. Nevertheless, the time
of commission of the breach extends
over the entire period between the
action or omission which initiated the
breach and that which completed it.

(1) The specific purpose of this article is to determine
the moment when the breach of an international obligation occurs and the time of commission of the breach
in the various frequent yet different cases in which the
act of the State committing the breach is not one whose
duration coincides with the moment of commission of
the breach, but extends in time after or before that particular moment. The three cases considered separately in
article 25 are those of an act of the State taking place
in time with a continuing character (a "continuing" act),
an act of the State composed of a series of individual acts
of the State committed in connexion with different matters
(a "composite" act), and an act of the State made up of
a succession of actions or omissions in connexion with
one and the same matter (a "complex" act).
(2) The expression "continuing act" (or "act having a
continuing character") describes conduct of a State—narne'y, an action or omission attributable to the State by
virtue of the articles in chapter II of the draft—which
proceeds unchanged over a given period of time: in other
words, an act which, after its occurrence, continues to
exist as such and not merely in its effects and consequences.491 Maintenance in effect of provisions incompatible with those of a treaty, unlawful detention of a foreign
official, maintenance by force of colonial domination,
unlawful occupation of part of the territory of another
State, maintenance of armed forces in another State without its consent, unlawful blockade of foreign coasts or
ports, etc., are examples of acts of this kind.432
431
As is the case of an "instantaneous act producing continuing
effects", considered in connexion with article 24. In the general
theory of internal law, an act of the kind at present under consideration is usually called a "de1it continu", "permanent wrong",
"reato pennanente", "Dauerdelikt", etc. Illegal restraint, unlawful
possession of others' property, receiving of stolen goods, illegal
possession of weapons, etc., are examples of such acts.
432
In its "Observations and submissions" to the Permanent
Court of International Justice in 1937, in the Phosphates in
Morocco case, the Italian Government described the characteristics of an "instantaneous delict" not extending in time (see footnote 419 above), and went on to say:
"On the other hand, there are other breaches of international
law which extend over a period of time, so that when they have
become complete, in the sense that all their constituent elements
are present, they d o not thereby cease to exist but continue,
remaining identical, with a permanent character."
Among other examples, the Italian Government mentioned the
enactment of a statute contrary to international law, the arrest
of a diplomat and the unlawful seizure of property belonging to
an alien. It also quoted the passage from H. Triepel (Vdlkerncht
undLandesrecht, Leipzig, Hirschfeld, 1899, p. 289), in which the
learned German writer stated:
"If at a given time States are internationally obliged to have
rules of law with a given content, the State which already has
such laws is breaching its obligation if it repeals them and fails
to re-enact them, whereas the State which does not yet have
such laws breaches its obligation merely by not introducing
them; both States thus commit... a permanent international
delict (Vdlkerrechtliches Dauerdelikt)" (P.C.I.J., Series C, N o .
84, p. 494).

* / Yearbook . . . 1978. vol. I I
(Part Tw>), pp. 89-97.

(3) Where the act of the State consists in conduct
extending in time while remaining the same during the
given period of its existence, it will obviously, if not in
conformity with what is required of the State by an international obligation, represent a breach of that obligation
from the very moment when the conduct in question
emerges.438 Consequently, a first point can be established,
namely, that the breach of an international obligation
by an act of a State having a continuing character occurs
at the moment when that act begins.434 A second point
can also be established, namely, that the time of commission of this breach is in no way limited to the moment
at which the act begins, but extends over the whole period
during which the act takes place and continues to be
contrary to the requirements of the international obligation. Thus, contrary to the case of a breach committed
by an act not extending in time, the beginning and end
of the time of commission of a breach effected by an act
having a continuing character do not coincide. The initial
moment, too, is that at which the breach occurs; the final
moment, on the other hand, is different, and corresponds
to the moment when the act that effected the breach
ceases to exist.435
(4) The positions adopted by States in connexion with
disputes that have caused them to appear before international tribunals, i ~«d the jurisprudence of those tribunals, substantiate the validity of the conclusions already
dictated by mere logical d%. rtion from the inherent
characteristics of the acts of the State now under consideration. The characterization of certain acts as "continuing"
acts and their differentiation from "instantaneous acts
having continuing effects" reveal most particularly, as
has been pointed out above,436 their practical importance
as regards the bearing they may have, inter alia, on the
433
In the case of an alleged breach of an international obligation
by a continuing act of the State, just as in the case of an alleged
breach of an international obligation by an act not extending in
time (see foot-note 420 above), the conditions for the existence of
Ihe breach must therefore be p-es;nt. It will first be necessary to
establish that the obligation in question was in force for the State
at the moment when the conduct allegedly not in conformity
with what was required of it began (article 18, paras. 1 and 3);
it will also be necessary to ascertain that the conduct of the
State in the case in question is not of a kind which, although
wrongful at the moment when it was adopted, later became
compulsory by virtue of a peremptory norm of general international law (article 18, para. 2). Then, if the obligation whose
breach is alleged is one of conduct, it will be necessary to establish
that the conduct that the State has adopted is not in conformity
with what was required of it (article 20); if the obligation in
question is one of result, it will be necessary to establish that the
conduct that the State has begun to adopt has, through its mere
existence, rendered the result prescribed by the international
obligation impossible to achieve at all (article 21, para. 1).
434
The breach will also occur, but at a later moment, if the
obligation is placed on the State at that later moment, provided
the conduct of the State has not changed in the meantime.
486
Once again, provided that the fact that the obligation
breached is in force for the State and the continued existence of
the State's conduct contrary to that obligation subsists simultaneously until the moment when that conduct ceases. If, at a given
moment, the State ceases to be bound by the obligation, the time
of commission of the breach ends at that same moment, independently of the fact that the conduct of the State continues
unchanged beyond that date.
4S8
See article 24, para. (9) of the commentary.

determination either of the dies a quo of the period of
extractive prescription of the right to invoke the international responsibility of a State that is the author of an
internationally wrongful act,437 or of the competence
rationa temporis of an international tribunal to hear a
particular dispute. It is precisely when opinions differ
concerning the competence of an international tribunal
to hear a dispute submitted to it that the parties to the
dispute, and the judges seized of it, have been brought to
take a position on the question of determining the time
of commission of the breach of an international obligation, when that breach is committed by an act of the
State of a continuing nature, and on the consequences to
foe drawn from such determination.
(5) In the "Observations and submissions" it submitted
in 1937 to the Permanent Court of International Justice
in the Phosphates in Morocco Case, the Italian Government
contended that, in the case of a "permanent" wrongful
act (i.e. an act of a continuing nature), the time of commission was necessarily "the whole of the period comprised between its beginning and its completion". It
added:
Moreover, even if one considers the legal concept of the permanen. delict in the internal legal order, one generally finds that the
legislation, practice and doctrine of States accept the principle
that the permant.ii u: durable offence is considered as being
committed throughout the duration of the offence itself, and that
the time of the delict in the case of a permanent delict... should be
taken to be the entire period during which the delict occurred.438

The Court, in its aforementioned decision of 14 July 1938,
in no way contested the general principle thus formulated
by the Italian Government. Although the majority of the
Court rejected the Italian claim, it did so because it considered the use of those concepts by the applicant in the
case under consideration to be unfounded. What the
judges forming the majority denied was, on the one hand,
that the acts invoked by the Italian Government had the
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It has been pointed out above (see foot-note 425) that the
determination of the final moment of the commission of an internationally wrongful act may be decisive for the determination of
the moment from which the period of extinctive prescription
begins to run. As in the case of an "instantaneous" wrongful act
having continuing effects, the dies a quo of the period of prescription will be established before the possible date of the cessation of
those effects, which have no bearing on it; in the case of a "continuing" wrongful act, however, this dies can be established only
after the end of the time of commission of the wrongful act itself.
438
P.C.I.J., Series C, No. 84, pp. 494 et seq.
438
The divergence between the point of view maintained by
the Italian Government and that adopted by the Court related
to the designation of the act of which Italy complained as a continuing act or an instantaneous act having continuing effects.
The Italian Government had contended that the monopoly of
Moroccan phosphates established by the dahirs of 27 January
and 21 August 1920, i.e. before the crucial date, but also maintained after that date, was a "continuing act" which consequently
fell within the jurisdiction of the Court {ibid., pp. 497 and 498).
The majority of the Court, however, took the view that:
"The situation which the Italian Government denounces as
unlawful is a legal position resulting from the legislation of
1920; and, from the point of view of the criticism directed
against it, cannot be considered separately from the legislation of which it is the result. The alleged inconsistency of the
monopoly regime with the international obligations of Morocco
and of Franc® is a reproach whicfa applies first and foremost to

character it attributed to them4SS and, on the other hand,
that, on the basis of the terms of the clause limiting
ratione temporis the acceptance by France of compulsory
jurisdiction, acts which, although extending over a period
of time, had originated in measures taken prior to the
crucial date, could be considered as subsequent to that
date.440
(6) More recently, it has been mainly the European
Commission of Human Rights that has had to distinguish
between "instantaneous" wrongful acts with "continuing
effects" and "continuing" wrongful acts in order to establish its competence in respect of certain disputes. The
United Kingdom recognized the competence of the Commission with regard to individual applications alleging
incompatibility with the United Kingdom's obligations
under the European Convention for the Protection of
Human Rights and Fundamental Freedoms Ml of any act
or decision or any fact or event occurring after 13 January
1955 442 j n intertemporal cases, the European Commission
has clearly adopted different solutions according to the
type of acts brought before it. In the case of a "continuing" wrongful act occurring partly before the crucial
date and partly after, it has declared itself competent in
respect of the second part of the "act". The Commission
has thus recognized that the duration of a "continuing"

the dahirs of 1920 establishing the monopoly. If, by establishing
the monopoly, Morocco and France violated the treaty regime
of the General Act of Algeciras of 7 April 1906, and of the
Franco-German Convention of 4 November 1911, that violation is the outcome of the dahirs of 1920. In those dahirs are
to be sought the essential facts constituting the alleged monopolization and, consequently, the facts which really gave rise to
the dispute regarding this monopolization. But these dahirs
are "facts" which, by reason of their date, fall outside the Court's
jurisdiction." (P.C.I.J., Series A/B, No. 74, pp. 25 and 26.)
The Italian viewpoint was supported by Judge Cheng Tien-Hsi,
who said in his separate opinion:
"For the monopoly, though instituted by the dahir of 1920,
is still existing today. It is an existing fact or situation. If it is
wrongful, it is wrongful not merely in its creation but in its
continuance to the prejudice of those whose treaty rights are
alleged to have been infringed, and this prejudice does not
merely continue from an old existence but assumes a new
existence every day, so long as the dahir that first created it
remains in force. The case of the monopoly is not at all the
same as the case where an injured party has not obtained
satisfaction for an alleged injury, which would be a case like
the decision of 1925; nor is it merely the consequences of an
illicit act," which would mean that the wrong was completed
once for all at a given moment;... it is... not enough to say
that it is a legal position resulting from the legislation of 1920
or that it cannot be considered separately from the legislation
of which it is the result; for the essence of the dispute is a
complaint against what the Applicant has repeatedly maintained
to be the continuing and permanent state of things at variance
with foreign rights, rather than the mere fact of its creation,*...
F o r these reasons, I a m of the opinion that t h e monopoly is
not a situation or fact anterior t o t h e crucial date a n d , in c o n sequence, whatever m a y be the merits of t h e claim, the dispute
concerning it is n o t outside t h e jurisdiction of t h e C o u r t . "
(Ibid., p p . 36 a n d 37.)
440
F o r t h e opinion of the majority of t h e Court, see ibid.,
p p . 21 et seq.; for t h e contrary view, expressed in t h e dissenting
opinion of Judge Van Eysinga, see ibid., p p . 33 et seq.
441
In force for the United Kingdom since 3 September 1953.
448
See foot-oote 416 above.

wrongful act extends beyond the initial time of its
perpetration.*43
(7) In writings on international law, Triepel was the
first, in 1899, to formulate the concept of the continuing
wrongful act, with the consequences deriving from it in
regard to the time of occurrence of that type of act.***
That concept was subsequently taken up again in various
general studies on State responsibility,*45 as well as in
works on the interpretation of the formula "situations
or facts prior to a given date", used in some declarations
of acceptance of the compulsory jurisdiction of the
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In the partial decision of 16 December 1966 in the case of
Courcy v. the United Kingdom, for example, the Commission,
referring to the applicant's complaint that he had been kept in
solitary confinement for a period of 10 months for 20 out of
24 hours, commented that:
"... even if the said period often months was in part subsequent
to 13 January 1966, the conditions of the solitary confinement
described do not constitute a violation of the rights and freedoms set forth in the Convention...; ... it follows that this
part of the Application is manifestly ill-founded within the
meaning of Article 27, paragraph (2) of the Convention" ( Yearbook of the European Convention on Human Rights, 1967, vol. 10,
The Hague, 1969, p. 382).
Setting aside the substance of the matter, what retains attention
is that the European Commission implicitly admitted that the
conduct of the State erroneously considered by the applicant
as wrongful (solitary confinement), although beginning before the
crucial date, had extended beyond that date, so that the Commission deemed itself competent in principle to rule on the possible
incompatibility of that conduct, for the second part of its duration,
with the obligations laid down by the Convention.
In the case of Roy and Alice Fletcher v. the United Kingdom,
the applicants complained that, inter alia, contrary to the provisions of article 6 of the Convention, they had not been brought
to trial within a reasonable time. In the decision handed down on
19 December 1967 in that case, the Commission rejected the
application on the following grounds:
"Whereas, with regard to the Applicants' complaints that
they were not tried within a reasonable time on the count of
arson which was left on the file at the conclusion of theii trial
in 1961, it is to be observed that, insofar as the complaint relates
to the period before 14 January 1966, under the terms of the
United Kingdom's declaration of that date recognizing the
Commission's competence to accept petitions under Article 25
of the Convention, the United Kingdom only recognizes the
Commission's competence to accept petitions so far as they
relate to acts or decisions, facts or events occurring or arising
after 13 January 1966; whereas it follows that an examination
of this part of the Application is outside the competence of the
Commission ratione temporis;
Whereas, moreover, in regard to the period after 13 January
1966, an examination of this complaint as it has been submitted,
including an examination made ex officio, does not disclose any
appearance of a violation of the rights and freedoms set forth
in the Convention and in particular in Article 6." (Council of
Europe, European Commission of Human Rights, Collection of
Decisions, Strasbourg, No. 25, May 1968, p. 86.)
Thus in that case, too, the Commission recognized its competence to rule on the possible incompatibility with the provisions
of the Convention of the part of the "continuing" act (failure to
bring the applicants to trial) that was subsequent to the crucial
date. Other unpublished decisions tending in the same direction
are cited by M. A. Eissen in "Les reserves ratione temporis a la
reconnaissance du droit de recours individuel", Les clauses facultatives de la Convention europeenne des droits de Vhomme, Bari,
Levante, 1974, p. 94, foot-note 38.
444
H. Triepel, op. cit., p. 289.
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See, for example, Decenciere-Ferrandiere, op. cit., p. 93;
Ago, loc. cit., pp. 518 et seq.\ Graf rath, Ocser and Steiniger,
op. cit., pp. 60 and 61.

Permanent Court of International Justice,*** or on the
interpretation of similar formulas contained in the British and Italian declarations of acceptance of the competence of the European Commission of Human Rights in
respect of indiduaJ applications.447 All the writers concerned agree explicitly or implicitly in recognizing that
the time of commission of a breach effected by a continuing act or situation extends beyond the initial moment
of the occurrence of the breach and ends only when either
the act of the State ceases or the obligation ceases to be
in force for the State.
(8) To conclude on this point, the Commission considers
it useful to draw attention once again, as it has already in
a general way,*48 to the need to ensure that the principles
underlying the various rules formulated in the present
draft are fully consistent with one another. In particular,
it wishes to emphasize that the solution adopted in
article 25, paragraph 1, is in harmony with that previously
adopted in article 18, paragraph 3. By that provision,
the Commission intended, in the specific case of an act
of a continuing character, to meet the general requirement that, for a breach of an international obligation to
occur, the obligation must be in force for the State concurrently with the commission by the State of an act not
in conformity with that obligati1"-;. By not requiring such
simultaneity from the time when the "continuing" act
begins, but only that it exist at some time during the
performance of the act,**9 the Commission has implicitly
taken a position on the question of the duration of a
breach committed by an act of this kind. The two rules
in article 18, paragraph 3, and article 25, paragraph 1,
thus conform, with strict parallelism, to the idea that the
time of the commission of a breach of an international
obligation by a continuing act corresponds to the whole
period during which the act takes place.
(9) The second of the cases contemplated in this article
is that of a breach of an international obligation by one
of the acts which iihe Commission, on other occasions, has
already described as "composite acts of the State". This
expression is intended to designate a type of act which,
like the continuing act, is spread over a longer or shorter
period of time. Unlike the continuing act, however, the
composite act of the State does not consist of a single
course of conduct extending over a period of time but
remaining the same; it consists of a series of individual
acts of the State succeeding each other in time, that is
to say, a sequence of separate courses of conduct, actions
or omissions, adopted in separate cases, but all contributing to the commission of the aggregate act in question.

448
See, for example, J. Fischer Williams, "The optional clause
(the British signature and reservations)", British Yearbook of
International Law, 1930, London, vol. II, pp. 74 and 7 5 ; R.
Montagna, "La limitazione ratione temporis del I a giurisdizione
internazionale obbligatoria", Scritti giuridici in onore di Santi
Romano, Padua, C E D A M , 1940, vol. I l l , p p . 130 et seq.
447
See, for example, Eissen, loc. cit., p p . 94 and 95.
448
See article 24 above, para. (2) o f the commentary.
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The Commission took this position, in particular, o n the
basis of the jurisprudence of the European Commission of H u m a n
Rights (de Becker case). See Yearbook ... 1976, vol. II (Part
Two), p. 93, doc. A/31/10, article 18, para. (21) o f the commentary.

The performance of these different individual acts is
required to fulfil the conditions for the breach of an international obligation, which consists precisely in prohibiting
the commission of the aggregate act that is the resultant
of the sum of the individual acts. Taken separately, the
individual acts that go to make up the "composite act"
may be internationally lawful. It is also possible, and even
common, for each of them to be itself an internationally
wrongful act, but wrongful in relation to an international
obligation other than that which determines the wrongfulness of the act as a whole. To conclude, the distinctive
common characteristic of State acts of the type here considered is that they comprise a sequence of actions which,
taken separately, may be lawful or unlawful, but which
are interrelated by having the same intention, content and
effects, although relating to different specific cases.
(10) It is easy to give examples of breaches of international obligations by composite acts. Supposing that
State A has undertaken, by a treaty on establishment and
economic co-operation, to permit, in general terms, participation by nationals of State B in the exploitation
of certain of its own mineral, agricultural or marine
resources and that, in execution of that obligation, a
number of concessions have been granted to natural or
juridical persons of State B. Supposing that, subsequently,
one of these concession, is expropriated for specific
reasons. Such expropriation may in itself be internationally irreproachable, having been carried out with due
regard for the international rules relating to expropriation
of foreign property. It may also be internationally wrongful, either on the basis of a conventional obligation
whereby, for example, the two States are required not to
expropriate assets belonging to their respective nationals,
or on the basis of a customary obligation—for example,
because of lack of adequate compensation. But the expropriation does not in itself constitute a breach by State A
of its obligation to permit, in general, participation by
nationals of State B in the exploitation of its own economic
resources. If, on the other hand, the first expropriation is
followed by a whole series of others, the total effect of
which is actually to reduce such participation to nil, the
aggregate of measures thus taken will clearly constitute
a breach of the obligation that State A had assumed by
concluding with State B the treaty on establishment and
economic co-operation. In other words, State A thus
achieves, by a plurality of separate acts which, as a whole,
form a "composite" act, the same internationally wrongful object that it would have achieved by a single legislative or other act generally excluding the nationals of
State B from the exercise of any economic activity in
its territory. Another frequently cited example is the
breach of an obligation prohibiting the State to which
it applies from adopting a "discriminatory practice" in
regard to the access of aliens from a particular country
to the exercise of an activity or a profession. Where such
a prohibition exists, the isolated rejection of an application
submitted by one national of the country in question
cannot in itself be considered a breach of the prohibition.
But if the applications of nationals of that country are
systematically rejected by the State authorities in a whole
series of cases, such rejections, taken as a whole, definitely
constitute the "discriminatory practice" that it had been

intended to prevent, and thus clearly conflict with what
the obligation required of the State. In its commentary
to article 18, paragraph 4, the Commission has already
drawn attention to the fact that, in the practice of the
Economic and Social Council of the United Nations, the
consistent violation of human rights and fundamental
freedoms has come to be established as an offence in
itself, distinct from the offence that may be constituted
by an isolated violation of such rights and freedoms.450
The concept of a composite internationally wrongful act
is thus applicable in this context also.
(11) It follows logically from the characteristics of a
"composite" act that the moment of occurrence of the
breach of an obligation by an act of this kind certainly
cannot be the moment when the first individual act of the
series takes place, that is to say, the act that will only
subsequently appear as having, as it were, "inaugurated"
the series. Only after a whole series of acts of the same
kind will the composite act be revealed; one of these acts,
at a given moment, will be the release mechanism that
reveals, not merely an accidental succession of isolated
acts, but an aggregate act which, as such, requires a
separate definition. Before that moment, it will not be
possible to affirm the existence of the breach effected by
the aggregate act; thus only at that moment, and not
before, will the existence of the breach be established.451
(12) It is also clear that, once the existence of the composite act is revealed, all the individual acts constituting
it since its commencement are thereby affected. For
example, as soon as it is apparent that, by a succession
of individual expropriation measures, the State is effecting
the general exclusion of aliens from the exercise of a
specific activity, or that, by a series of specific cases of
discrimination, the State is engaging in a real discriminatory "practice", such exclusion or such practice—and
consequently the breach of the obligation—are deemed
to have begun with the first measure, or the first case,
in the series. Otherwise the absurd result would be
achieved of recognizing, for example, the existence of a
"practice" in a single action. Moreover, if similar actions
were subsequently added to the already established series,
the "composite" act would automatically be augmented
by all those subsequent individual acts, and the breach
of the obligation would be extended accordingly. In
450

Ibid., p . 94, foot-note 438.
451 j j e r e a g a i n > t o be able to conclude that a breach of an intertional obligation has taken place and, consequently, to be able t o
determine the moment when it took place, the other conditions
for the existence of such a breach must have been fulfilled. T h e
case here referred t o requires, in particular, the fulfilment o f t h e
conditions stated in article 18, paragraph 4 , which specifies, with
respect t o this case, the general requirement o f contemporaneity
of the "being in force" o f the obligation and the possible occurrence of the breach o f that obligation. According t o this provision,
there is a breach o f the obligation if the composite act c a n b e
considered t o be constituted by actions or omissions of the State
occurring within the period during which the obligation is in
force for that State. It follows that, if the international obligation
was in force for the State when it committed the first individual
acts of the-series, but w a s not in force when it committed t h e
subsequent individual act that made it possible t o establish t h e
existence of the composite act, it will not be possible either t o
establish the existence o f a breach of the international obligation
or, obviously, t o determine the "moment" at which it took place.

-issconclusion, the duration, or time of commission, of the
breach of an international obligation by a |"composite"
act extends from the time when the first of the individual
State acts composing it occurred up to the time of the
last act added to it 462 Thus the beginning of the time of
commission will in no case coincide with the necessarily
subsequent moment at which the breach is completed
and established. The second moment might conceivably
also be that which marks the end of the time of commission of the breach; usually, however, the time of
commission will extend beyond that moment, for it is
hardly likely that the series of individual acts constituting
the composite act will end with the individual act establishing the existence of the breach.
(13) The determination of the time of commission of the
breach of an international obligation by a "composite"
act of the State may be of practical importance for several
of the reasons given in the commentary to article 24.*63
There is no doubt that this determination may have a
considerable bearing on the establishment of the amount
of reparation payable in consequence of the offence, since
that amount will depend on the duration of the commission of the composite act. There is also no doubt that such
determination may be decisive for recognition of the
jurisdiction ratione u iporis of an international tribunal
in a dispute arising out of the commission of a composite
internationally wrongful act. If the commission of the
breach overlaps the crucial date, it seems obvious—subject always to a different conclusion following from the
interpretation of the limiting clause—that the jurisdiction
must be recognized, since the "composite" wrongful act
has extended in time beyond that crucial date. With
regard to the period of extinctive prescription, it seems
quite normal that it should run only from the time when
the last of the individual acts constituting the composite
act took place. Finally, it is also possible that the determination of the time of commission of a breach by a
"composite" a r may have a bearing on the possible
characterization of the composite act as an "international
crime" under the terms of article 19 of the draft. For
example, according to paragraph 3 (c) of that article, "an
international crime may result, inter alia, from ... a
serious breach on a widespread scale of an international
obligation of essential importance for safeguarding the
human being, such as those prohibiting slavery, genocide,
apartheid". And, for a breach of an obligation of this
description by an act of the State such as the adoption of
a policy or "practice" of discrimination or slavery to be
characterized as a "serious breach on a widespread scale",
the determination of its duration may prove to be essential.
(14) The third situation contemplated in article 25 is
that of a breach of an international obligation by an act
belonging to a category of acts with which the Commis4M
The reference, of course, is still to individual acts committed
while the obligation was in force for the State. Acts committed
before the entry into force of the obligation or after its extinction
cannot be taken into consideration for purposes of determining
the time of commission of the breach. Such time begins with the
first act in the series committed after the entry into force of the
obligation and ends with the last act performed before the possible extinction of that obligation.
*M See article 24 above, pan. (5) of the commentary.

sion has had to deal on several occasions and which it
has called "complex acts of the State". The Commission
uses this term to designate a type of act whose commission
also extends in time, but which differs not only from
"continuing acts" but also from "composite acts",
although it is similar to them. A "complex" act is not
composed of a series of separate individual acts of the
State committed in separate cases. Although it, too,
consists of a succession of courses of conduct, of actions
or omissions, by the State, such actions or omissions
(either by the same organ or, more frequently, by different
organs) all relate to a single specific case and, taken as a
whole, represent the position taken by the State in that
case.
(15) In article 21, paragraph 2, and in article 22, the
Commission has set out rules for determining the existence of an internationally wrongful act constituted by
a "complex" act of the State. These rules highlight the
particular importance that this concept assumes in any
explanation of the way in which the breach of certain
obligations—commonly found in certain sectors of international law—occurs, namely, obligations requiring the
State to achieve, by the means of its choice, a specified
result, and which accord it, in addition to this initial
choice, the right to redress, by the adoption of new
means, any improper situation to which the means initially employed may have given rise in a particular case,
so as to achieve at a later stage the internationally
required result, or at least an equivalent result. The
fundamental concept of a "complex" internationally
wrongful act is therefore that of an offence which, having
started or been set in train by the action or omission of a
State organ through its failure at the outset to achieve,
in a specific case, the result required by an international
obligation, is then completed and brought to an end by
further actions, sometimes, as has been said, by the same
organ, but more often by other organs, relating to the
same case at a subsequent time In other words, the
"complex" internationally wrongful act is the collective
outcome of all the actions or omissions by State organs
at successive stages in a given case, each of which actions
or omissions could have ensured the internationally
required result but failed to do so. The Commission has
already given specific examples of such acts, and others
could be added: acquittal at all the successive jurisdictional levels of the perpetrators of a crime against the
representative of a foreign government; denial of justice
to a foreign national as a result of a set of decisions handed
down by the whole series of judicial authorities concerned;
breach, in a given case, of a conventional obligation
regarding the treatment to be accorded to the nationals
of a particular country, or to nationals of a particular
ethnic origin, resulting from the joint effect of successive
acts by organs belonging to different branches of the
State power; and so forth.
(16) The solution to be adopted for problems of tempus
commissi delicti relating to an act of this nature is logically
dictated by consideration of the particular characteristics
of a "complex" act and by concern for consistency with
the position taken by the Commission on the questions
dealt with in article 21, paragraph 2, and article 22. As
regards the determination of the moment of commission

of the breach of an international obligation by a complex
act, the Commission believes it can rule out the moment
of the initial conduct of the State organ in the case in
question, namely the conduct of the organ that first failed
in its duty to ensure the result required by the obligation.
That conduct simply opens the Her of the breach, but
does not close it.464 The moment of occurrence of the
breach in the situation considered can only be that of
the State conduct that closes this Her, i.e. the conduct that
makes it definitively impossible for the State to achieve
the result required by the obligation. For it is only at
that moment that, all the constituent elements of the
complex act being present, the conditions are fulfilled for
the existence of a breach by that act of the international
obligation in question.455
f 17) As to the time of commission of the breach, it appears
equally evident that it cannot be limited by the moment
of the final conduct that completes the breach. The nonconformity of the "complex" act of the State with what
is required of the State by the international obligation
is the product of a plurality of successive actions or
omissions of the State, and not only of its final conduct.
It would be inadmissible, therefore, in determining the
duration of the breach, to take account only of this final
conduct and to overlook all conduct that preceded it.
beginning with the first, which at the outset defined the
character of the breach and to a large extent determined
its injurious consequences. The time of commission of
the breach must therefore be reckoned from the moment
of occurrence of the first State action that created a
situation not in conformity with the result required by
the obligation, until the moment of the conduct that made
that result definitively unattainable. The time of commission of a breach effected by a complex act therefore
begins at a moment prior to that at which the breach
occurs and is completed, and ends at that precise moment;
in other words, the moment at which the commission of
the breach is concluded coincides with the moment at
which the breach occurs.
(18) Although they are not numerous, the positions
taken by States on this matter and the opinions expressed
thereon by international tribunals confirm the validity
of these conclusions, which are based mainly on considerations of legal logic. In the Phosphates in Morocco
Case, already cited in connexion with other aspects of the
m
A case in which the initial conduct itself makes the result
required of the State by the obligation definitively unattainable,
so that the breach occurs at the moment of that initial conduct,
is by definition outside the concept of a "complex" act of the
State.
486
It goes without saying that, before affirming that the moment
of a given State conduct is the moment of the breach of an international obligation, it is necessary first to make sure — as indicated
io foot-note 420,433 and 451 above — that all the other conditions
for breach of the obligation have also been fulfilled. Thus it must
have been established, as provided in article IS, paragraph S, that
the obligation was in force for the State when the first of the constituent elements of the complex act occurred. Further, if the
obligation of result whose breach is alleged is an obligation concerning the treatment to be accorded to aliens, it will also be
necessary to have established, as provided in article 22, that the
aliens had not, or no longer had, any effective local remedies
against the conduct of the State alleged to have rendered the
required result defiaiiively unattainable.

question, the Italian Government maintained (although,
as pointed out earlier, as a subsidiary complaint) that
the Italian company Miniere e Fosfati was being dispossessed of its vested rights m —a dispossession, it claimed,
resulting from the decision of the Department of Mines
of 8 January 1925 and the denial of justice that had
followed it, in breach of the obligation incumbent on
France to respect those rights. According to the applicant
government, that constituted an internationally wrongful
act, doubtless initiated by the 1925 decision, but that did
not become complete and final until the acts of 1931 and
1933, by which the French Government had refused to
make available to the Italian nationals concerned effective
means of redress against the disputed decision,457 and it
was therefore a typical case of a "complex" internationally
wrongful act. The applicant government had this to say
concerning the intertemporal aspects of the breaches of
obligations of result effected by the acts described above:
... It is only when there is, as a final result, a failure to fulfil
these obligations that the breach of international law is complete
and that, consequently, there is a wrongful act capable of giving
rise to an international dispute. In this case, the international
obligations incumbent on the protecting Power in regard to the
treatment to be accorded to the company Miniere e Fosfati as an
Italian national did not require that they should be fulfilled
exclusively by certain organs. These obligations prescribed, in
particular, that this company should share effectively in the profits
yielded by the mining concessions; but there was as yet no decisive
evidence that such a result had been set aside by the Department
of Mines ... As long as a possibility of redressing the situation in
accordance with these obligations existed—and, bad there been
a serious intention in this respect, no opportunity would have
been more favourable than that of a revision of the decision of
the Department of Mines by the highest authority of the Protectorate—there was no ground for stating that there had occurred
a complete and final internationally wrongful act, giving rise to the
international responsibility of the State, and creating international
responsibility,458

And in its oral pleadings it ad:!H.
It was not until 28 January 1933 that the protecting State
declared that it did not intend to take any measures to achieve
the effect required by international law and that it wished to take
advantage of the opportunity furnished by its own judicial law
to make final the dispossession of the Italian nationals. It was
at that precise moment, therefore, that the breach of conventional
law was actually accomplished; it was at that precise moment
that the final breach of the obligation to allow the Italian nationals
to benefit from the concessions regime was actually accomplished.458

It is characteristic that, confronted by this argument,
neither the respondent government nor the Court itself
voiced objections to the fundamental thesis developed by
468

P.C.U., Series A / B , N o . 74, p . 27.
See t h e "Observations and submissions" of t h e Italian G o v ernment, 15 July 1937 {ibid.. Series C, N o . 84, p . 493).
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Further observations of the Italian G o v e r n m e n t , 21 February
1938 (ibid., p . 850).
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Statement by Counsel for t h e Italian Government, session
of 12 M a y 1938 (ibid.. N o . 85, p p . 1232 a n d 1233). T h e thesis thus
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developed enabled the Italian Government to maintain that the
offence constituted by a succession of acts extending over the
years 1925-1933 and becoming final in 1933 was to be considered
as a whole as an act "subsequent" to the date OQ which France
had accepted the compulsory jurisdiction of the Court.

-inthe applicant government. What was contested both by Kingdom or by the Commission. In another case, the
the French Government4ao and by the Court4fll was that, applicant claimed that the last of the decisions by the
by applying that fundamental thesis, it might be possible, United Kingdom authorities in the case—that which, in
in the case in point, to override the objection regarding her opinion, should be considered final—had been subthe Court's lack of competence ratione temporis. As for sequent to the crucial date. The discussion centred on
the solution adopted in article 25, paragraph 3, it must whether the final decision in the case was actually the
therefore be emphasized (a) that, in this important judi- one alleged by the applicant or the one indicated by the
cial case, the applicant openly affirmed, with regard to United Kingdom Government, which had been prior to
the definition of concepts, the existence of a class of inter- the crucial date. The European Commission endorsed the
nationally wrongful acts constituted by a succession of opinion of the United Kingdom Government on that
separate actions or omissions by the State relating to point and, on that basis, declared that it had no compethe same case, all of which, taken together, contributing tence ratione temporis with respect to the claim.485 It is
to the commission of the breach, and that it deliberately neverthless interesting that the Commission considered
and explicitly rejected the possibility that the time of that the date to be taken into account in determining
commission of the breach of the obligation by an act of whether an act was prior or subsequent to the crucial date
that type could be the moment when the initial action was not the date of the initial State conduct in the case
or omission of the series took place; and (b) that the (in that instance the act of expropriation), but the date
respondent, far from raising theoretical objections to the of the decision embodying the final ruling on the appliprinciples affirmed by the applicant, was content to argue cant's appeal.468
on the basis of cases in which the commission of the breach (20) The conclusion of the European Commission of
occurred "at more than one moment". The respondent Human Rights on the point here considered is therefore
would probably not have done so had it believed that the as follows: (a) when a breach is effected by a "complex"
time of commission or of breach, in cases of that kind, act of the State, the moment at which the breach occurs, i.e.
must be taken to mean exclusively the moment of the trie moment at which its existence is established, is the
initial conduct of the State.
moment at which the last of the actions or omissions
(19) Indirect confirmation of the validity of the solutions making up the complex act is added to the preceding
proposed above 46Z may be found in the decisions of the actions or omissions; (b) the time of commission of the
European Commission of Human Rights. As pointed out breach extends over the entire period, from the moment
earlier, the United Kingdom recognized the Commission's of the first action or omission that initiated the breach
jurisdiction in respect of applications submitted by indi- by creating a situation not in conformity with the result
viduals relating to any act or decision occurring or any required by the obligation to the moment of the final
facts or events arising subsequently to 13 January 1966 action or omission that completed the breach by making
and Italy made a similar reservation.*83 As the decisions of the result in question definitively unattainable.
the European Commission have been published only in
part, it is not always possible to know the Commission's (21) The practical importance of this conclusion is
attitude towards applications directed against an act or reflected in the consequences it produces in almost all
487
decision prior to the crucial date but in respect of which the respects considered in the commentary to article 24.
local remedies had not been exhausted until after that The determination of the amount of reparation payable
date. However, jine of the published decisions provide by the State committing the breach will obviously be
indications on the attitude the Commission may have influenced by the fact that the time of commission of the
adopted on this question. In one such case, for example, breach is taken to be the entire period between the first
the applicant complained about the procedure adopted and last of the actions or omissions constituting the comby the State organs of the United Kingdom with regard plex act of the State, and not merely the moment of one
to the expropriation of property belonging to him. The of those actions or omissions. The condition termed
decision to expropriate had been taken prior to the crucial national character of the claim will be reflected, in the light
date, whereas the last decision taken in the matter had of the solutions adopted in paragraph 3 of article 25,
been subsequent thereto. The European Commission held
that the application was inadmissible, but on grounds
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in the requirement that the individual on whose behalf
the State intends to intervene must have possessed the
nationality of the State in question from the time of the
initial conduct of the State creating a situation not in
conformity with the required result, and not simply, for
example, from the time of the conduct completing the
iter for the formation of the complex act. The possible
limitation "ratione temporis" of the competence of an
international tribunal to disputes relating to "situations"
or "acts" subsequent to a specific date should not normally lead to the denial of such competence, in respect
of disputes relating to a "complex" act, if the final moment
of the time of commission of the act is subsequent to the
crucial date—subject to the possibility of a different conclusion following from the interpretation of the text
providing for such limitation. Lastly, as regards the right
to invoke the responsibility of the State that committed
the breach of the obligation, the period of prescription
will logically begin to run from the moment when the
last of the constituent elements of the complex act is
added to the others, and not, for example, from the
moment when the first of those elements came into being.
(22) In the wording of article 25, the Commission has
taken care to establish the necessary parallelism with the
wording of article 24 and to ensure perfect unity of terminology and full consistency of solutions with article 24
and other preceding articles, in particular article 18,
which requires, as has frequently been noted, that an
obligation shall be in force at the time when its breach
is alleged to have occurred. The three paragraphs of
article 25 establish in a uniform manner the criteria
relating to the determination of the tempus commissi
delicti in the three essential and distinct cases of breach
effected by acts of the State having the common characteristic of extending in time. Each of these paragraphs first
states the rule relating to the determination of the moment
at which the breach of the international obligation occurs
in each of the cases considered and then the rule relating
to the determination of the time of commission of the
breach, i.e. its duration.
Article 26
Moment and duration of the breach of an
international obligation to prevent a
given event
The breach of an international
obligation requiring a State to
prevent a given event occurs when the
event begins. Nevertheless, the
time of commission of the breach
extends over the entire period during
which the event continues.

(1) The purpose of the present article is to determine the
moment and duration of the breach of an international
obligation where the obligation requires the State to
prevent the occurrence of a given event. The need for a
special rule for the determination of these two aspects of
the tempus commissi delicti in the case of a breach of an
*/ Yearbook ... 1978.. vol. II
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obligation of this particular type arises essentially for the
same reasons as those that led the Commission to formulate a special rule for the determination, in the same
case, of the conditions for the existence of the breach. As
stated before,498 the particular type of obligation requiring
the State to ensure, by means of its own choice, the nonoccurrence of a given event, differs from other obligations
in the general category of obligations of result in that the
result it prescribes, in the case in point, is the non-occurrence of an external event, that is, of an act of man or
nature which as such does not involve any action by the
State. Since, as has also been pointed out, the key indication of a breach in this particular case is the "occurrence
of the event" that the State should have prevented, that
occurrence, as the sine qua non for the existence of the
breach of the obligation, must also be the decisive factor
for the determination of the moment and duration of the
breach in that same case.
(2) However, as pointed out above,468 the occurrence of
the event is not the only condition specifically required
for the existence of a breach of an international obligation
prescribing that the State achieve the result of preventing
the occurrence of an event; for such a breach to be considered to exist, there must also be an indirect causal
link between the occurrence of the event and the conduct
adopted in the matter by the organs of the State. It has
been emphasize.1 that the event must have been able to
occur because the State failed, by its conduct, to prevent
it, whereas by different conduct the event could have been
prevented. Only on the futher condition that all this is
clearly apparent can it be concluded that the result
required by the obligation has not been achieved. Yet
this further condition can have no bearing on the question
of determining the moment of the breach of the international obligation. The breach cannot be considered to
exist at a moment when lack of prevention by the State
—conceivably making it possible for the event to occur—
has perhaps already become manifest but has not yet
resulted in the event actually taking place. Here logic
therefore precludes the idea that the moment of the breach
could be any moment preceding the occurrence of the
event.
(3) The determination of the moment of the breach in
the case in point is therefore very simple; the moment
when the breach is committed will necessarily coincide
with the moment when the event occurs. The latter
moment will be the one at which the event in question, if
instantaneous in character, begins and simultaneously
ends; on the other hand, if the event has a continuing
character, it will be only the moment at which the event
begins.470 For it is evident that, when the event itself is
characterized by the fact that it extends in time, only the
inception of that event can determine the "moment" of
the breach. The obligation requires the State to achieve
the result of "preventing" the occurrence of a given event.
Therefore, when the event becomes a reality, and does so
because of lack of prevention by the State, that State has
undoubtedly failed completely to achieve the result
required of it by the obligation. The breach is therefore
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committed at that moment, because at that moment the
conditions for the breach are fulfilled.471 Moreover, it is
committed definitively, regardless of the length of the
period during which the event continues.
(4) The Commission accordingly finds it possible to
reach a conclusion on this first point without any hesitation by stating the principle that the moment when the
event begins is the moment when the breach of the international obligation requiring the State to prevent that event
occurs.
(5) With regard to the duration of the breach of an obligation requiring the State to prevent the occurrence of a
given event, in other words, its "time of commission",
the question might arise whether this duration should be
considered as limited to the moment when the event
"occurs", or as extending either backward or forward in
time, or in both directions at once. If backward, it might
in theory be possible to trace it back to the moment when
the State began to adopt conduct inappropriate to its
duty to ensure that the event did not occur. In practice,
of course, the determination of this initial moment might
often prove extremely difficult, or even altogether impossible. However, this consideration apart, the very idea
of tracing back the time of commission of the breach of
the obligation to such a moment is unacceptable. To
repeat, the obligation is intended to achieve the result of
ensuring that the State, by its conduct, should prevent
the occurrence of a particular external act of man or
nature, always assuming that it is physically capable of
doing so. Without the combination of the two closely
linked conditions of occurrence of the event and conduct
of the State that has been unable to prevent it, there can
be no breach, whether total or even partial. The breach
of an obligation of the particular type forming the subjectmatter of article 26 can in no way be compared with the
breach of other obligations that are capable of occurring
gradually in time through a succession of actions or
omissions by a State, the first of which, in a given instance,
initiate the violation and the others subsequently complete it. As long as the event to be prevented has not
occurred, the fact that the State has adopted conduct
insufficiently effective to prevent it constitutes neither a
breach of the obligation nor even the mere inception of
such a breach, to which the event, on occurring, would
confer a definitive character. It is therefore clear that in
such a case the duration of the breach can in no way
encompass any period prior to the occurrence of the event
to be prevented.
(6) On the other hand, it seems logical to conceive that
the duration of the breach, should the event that has
occurred be in any way of a continuing character, extends
in time up to the moment at which the event ceases. For
it is logical to consider that the obligation to prevent the
occurrence of an event, should such an event nevertheless
occur, entails the obligation to ensure that it is terminated.
471
The situation is the same as in the case of breaches consisting
of continuing acts of the State. As the Commission has pointed
out, the moment of a breach of this kind is again the moment at
which the continuing act begins, because in that case too the
conditions for the existence of the breach are fulfilled from that
moment.

(7) With regard to the determination of the duration of
the breach of an obligation to prevent the occurrence of
an event, the Commission accordingly arrived at the
conclusion embodied in the second proposition of article 26: "Nevertheless, the time of commission of the
breach extends over the entire period during which the
event continues."
(8) It hardly seems necessary to emphasize that the
determination of the time of commission of a breach of
an international obligation to prevent an event may prove
to be of practical importance in relation to the rule concerning the "national character of a claim". The initial
moment of the time of commission of the breach being the
moment when the event begins, it will be from that
moment only that an individual who may be injured by
the said event will have to have possessed the nationality
of the State prepared to act on his behalf. As to the jurisdiction of an international tribunal that might be limited
to disputes arising from "acts" or "situations" subsequent
to a particular date, it seems logical that it should be
held to be established in a case where the event occurred
after the date in question. As regards the period of prescription that might apply to the right to invoke international
responsibility arising from the breach, it is equally logical,
in view of the conclusions arrived at above, that this
period should begi-•• to run only from the moment of
cessation of the event having a continuing character.
(9) In drafting the text of articie 26, the Commission was
careful to choose wording in line with that of the other
articles already adopted in the matter of determination
of the tempus commissi delicti (articles 24 and 15). Here
again, the title and text of the article distinguish between
the question of the determination of the moment when
the breach of the international obligation occurs and that
of the determination of the duration or time of commission of that breach. The terminology employed also
follows that used in those articles, as well as in article 23.
CHAPTER IV
IMPLICATION OF A STATE IN THE
INTERNATIONALLY WRONGFUL
ACT OF ANOTHER STATE
Ct^mentary*/
(1) The general conditions for the existence of an internationally wrongful act having been set out in chapters II
and III of the draft in respect of both the subjective and
the objective element of such an act, chapter IV reviews
the specific problems raised by the possible implication of
other States in the internationally wrongful act of a given
State. A State may be implicated in one way or another
in the internationally wrongful act of another State,
whether in cases where the first State participates in the
wrongful act of the second or in cases pertaining to what
is generally called "indirect responsibility". Those are the
two conceptually distinct categories of cases dealt with
in this chapter of the draft.
(2) The first case considered in this chapter thus concerns
one where the existence of an internationally wrongful
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act, unquestionably committed by a State, attributable
to it as such and without the slightest doubt engaging its
international responsibility, is accompanied by the existence of participation, by another State, in the commission
by the first State of its own act. The characteristic element
in this case is, precisely, the link between the conduct in
fact adopted by a State—which, taken alone, may in
certain cases be in no way internationally wrongful—and
the act committed by another State, the wrongfulness of
which, by contrast is established. The problem is then to
determine whether such participation does not become
tainted with international wrongfulness by the mere fact
of being contributory to the commission of an internationally wrongful act by another State, and consequently whether such participation should not cause the
participating State to bear some share of the international
responsibility of the other State or, in any case, also to
incur international responsibility, quite apart, of course,
from the international responsibility it might also incur
in cases in which its actions in themselves constituted a
breach of an international obligation.
(3) The second of the cases dealt with in this chapter
covers those whose common characteristic is not the part
that may in fact be played by a State in the independent
commission of an internationally wrongful act by another
State, but the existence of a particular relationship between
two States. The decisive element is the existence of a
situation, in law or ";i fact, entailing a serious limitation
of the freedom of decision and action of one of the States
to the advantage of the other, either permanently or only
on the specific occasion of the commission of the wrongful
act in question. The problem that then arises is whether
the conduct adopted by the first State in certain circumstances, in breach of its international obligations, should
be treated, from the standpoint of its legal consequences,
as if it were conduct of the second State. In other words,
it is necessary to determine whether the situation created
by the second State in its own favour does not render that
State indirectly responsible, at the international level, for
the wrongful act constituted by the conduct in question,
in place of 'he State that adopted it.

Aid or assistance by a State to another
State for the commission of an
internationally wrongful act
Aid or assistance by a State to
another State, if it is established
that it is rendered for the commission
of an internationally wrongful act
carried out by the latter, itself
constitutes an internationally wrongful
act, even if, taken alone, such aid or
assistance would not constitute the
breach of an international obligation.

(1) Article 27 of the draft states the basic general rule
that defines the conditions under which "participation"
by a State in the internationally wrongful act of another
*/ Yearbook ^_, _19ZB. vol. II
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State itself constitutes an internationally wrongful act
separate from the principal wrong and accordingly entails
the international responsibility of the participating State.
In delimiting the subject-matter of the rule enunciated
in this article, a clear distinction must be drawn between
the situations it covers and other situations, which are
similar in some respects, but in which there is no question
at all of "participation by a State in the internationally
wrongful act of another State".
(2) It is thus especially important to make it clear that
the participation referred to in this article does not relate
to cases in which the conduct of a State takes the form,
not of actions or omissions intended to make it possible
or easier for another State to commit an internationally
wrongful act, but rather of action specifically intended to
effect, with another State or other States, the breach of a
given international obligation. In other words, the "participation" considered here excludes cases in which a State
is or becomes a co-perpetrator of an internationally
wrongful act. There can be no question, for example,
of the participation of a State in the internationally
wrongful act of another State in cases where identical
offences are committed in concert, or sometimes even
simultaneously, by two or more States, each acting
through its own organs. If, for example, State A and
State B are allies and proceed in concert to make an
armed attack on a third State, each acting through its own
military organs, two separate acts of aggression are
committed by the two States. Such concerted action cannot be considered as a form of "participation" by one
of the two States in an act of aggression committed by
the other alone. A similar conclusion is called for in
cases of parallel attribution of a single course of conduct
to several States, as when the conduct in question has
been adopted by an organ common to a number of States.
According to the principles on which the articles of chapter II of the draft are based, the conduct of the common
organ cannot be considered otherwise than as an act of
each of the States whose common organ it is. If that
conduct is not in conformity with an international obligation, then two or more States will concurrently have
committed separate, although identical, internationally
wrongful acts. It is self-evident that the parallel commission of identical offences by two or more States is altogether different from participation by one of those States
in an internationally wrongful act committed by the other.
(3) It must now be considered whether certain courses
of conduct by a State that are intended to cause another
State to commit an internationally wrongful act are in
fact real forms of "participation" by a State in the internationally wrongful act of another State and, as such,
should be taken into account in formulating the rule to
be stated in this article of the draft. In this connexion,
consideration should first be given to the case m which
a State, by one means or another, advises or incites
another State to commit a breach of an international
obligation incumbent on the latter, in other words, to
the case which, in the general theory of internal law,
appears under the name of "incitement" to commit an
offence. There can be no doubt that, in internal criminal
law for example, certain forms of incitement by one
subject to the commission of a delict or a crime by another
subject themselves constitute a criminal offence. In the
international legal order, however, it is more than doubtful that the mere incitement by one State of another to
commit a wrongful act is in itself an internationally
wrongful act.

(4) International jurisprudence and practice do not
appear to depart from the classical conclusion formulated
by the Board of Commissioners set up to distribute
the sum allocated by France under the Convention of
4 July 1831 between the United States of America and
France concerning claims relating to measures for the
confiscation of American merchandise taken by certain
States subjected to the influence of Napoleonic France.
The Commission refused to attribute to France responsibility for measures taken by States which, like Denmark,
had not at the time been formally united to the French
Empire or placed in a condition of dependence thereon,
and had thus been independent. The fact that the Danish
sovereign had taken measures to please the Emperor of
the French played no part in the decisions of the Board
of Commissioners,478 which considered the Danish Government as solely and fully responsible for the measures
taken. Commissioner Kane noted, in particular, that the
claims against Denmark (Holstein and Hamburg cases),
unlike those raised with respect to Holland, represented:
... a train of wrongs unworthy of a State unquestionably sovereign
and professing to be free, committed against the citizens of a
friendly nation, who had violated no law, and were entitled to
protection by every title of hospitality and justice.
But the question before the Board regarded not Denmark,
but France. One cannot be charged with the acts of the other; for
neither was dependent. It may be that the conduct of King Frederic was dictated by his anxiety to conciliate the favour of the
French Emperor; ... we had nothing to do with his motives or his
fears. The act was his own: the Kingdom of Denmark was then,
as now, independent...
[its] intervention ... was the voluntary pander to French
avidity.478

(5) In international practice, protests have of course
been made against States accused-, rightly or wrongly, of
having incited others to commit breaches of international
obligations to the detriment of third States; but no cases
are known in which, at the juridical level, a State has been
alleged by another to be internationally responsible solely
by reason of such incitement. Nor are any cases known
in which States have agreed to absolve from its responsibility a State which, although it might have been incited
by a third State, nevertheless, of its own free will, breached
an international obligation binding it to another State.
It therefore follows from international practice, and from
the works on international law dealing specifically with
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this question,474 that the fact that a State has incited
another to commit an internationally wrongful act to the
detriment of a third State does not give rise to the separate
existence of an international responsibility derived specifically from the fact of incitement. Thus mere incitement
of one State by another to commit an internationally
wrongful act cannot fulfil the conditions required for
its characterization as "participation" in that wrong, in
the legal meaning of the term, and therefore will not, as
such, have legal status and consequences. The situation
would of course be quite different, as will be seen, if a
particular course of conduct that began as mere "incitement" were subsequently to develop to the point of constituting a real case of "complicity".
(6) It would be wrong, in the Commission's view, to
make unduly facile comparisons between incitement by
one sovereign State of another sovereign State and the
legal concept of "incitement to commit an offence" in
internal criminal law. This legal concept has its origin
and justification in the psychological motives determining
individual conduct, to which the motives of State conduct
in international relations cannot be assimilated. The
decision of a sovereign State to adopt a certain course of
conduct is certainly its own decision, even if it has received
suggestions and advice on the matter from another
State, which it was at liberty not to follow. Consequently,
if the State in question, by virtue of the conduct adopted,
has committed an internationally wrongful act, there can
be no question of its avoiding or even reducing its responsibility by alleging "incitement" by another State. And
neither the State that committed the internationally
wrongful act nor the State injured by it can cast all or
part of the responsibility for that act on another State
which has done no more than encourage or incite the
first State to follow a course of conduct it ultimately
adopted with complete freedom of decision and choice.
(7) This conclusion would in no way be altered if the
case considered were one in which the State that was
incited to commit an internationally wrongful act was
no more than a "puppet State" in the hands of the State
inciting it to commit an international offence, or a State
placed, for some reason, in a position of dependence on
that other State. In such situations, it is possible that in
certain circumstances the dominant State might be called
upon to answer for an internationally wrongful act committed by the puppet or dependent State. But then it is
the existence of the relationship established between the
two States that would become the decisive factor in this
transfer of responsibility from one subject to the other, not
the specific circumstance of incitement of one State by
another to commit a particular wrongful act. In such
situations there would be no question, either, of an international responsibility separate from that generated by
the wrongful act, the incitement to which, as such, would
entail the responsibility of its author. In other words, the
problems of international responsibility arising out of the
conduct of organs of a puppet or dependent State would
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fall, if they arose, within the notion of "indirect responsibility", which is dealt with in the following article of
chapter IV, rather than be a matter of participation by
a State in the internationally wrongful act of another
State, which is the subject of the present article.476
(8) Would conclusions similar to those expressed above
with regard to incitement or instigation be justified in
a case in which a State accompanies its incitement by
pressure or coercion? Where a State, in order to make
another State commit an internationally wrongful act, has
recourse to measures of this kind, it would obviously be
difficult to maintain that such measures, like mere "incitement" by persuasion and advice, are legally "neutral"
in the eyes of international law. There is no doubt that
in present-day international law, just as in the United
Nations system, coercion that includes the use or threat
of use of armed force is, save in exceptional cases, an
international offence of the utmost gravity. Here, indeed,
lies the most striking difference between contemporary
international law and that of the past. As to the other
forms of pressure, and in particular economic pressure
it is well known that opinions still differ; some simply
assimilate these pressures to the internationally prohibited
forms of coercion, while others see them as measures
which, although reprehensible, are not internationally
wrongful. However, the differences of opinion on this
point do not affect the question to be settled in article 27.
(9) Thus, in a case where it was concluded that the
adoption by State A of certain measures to compel
State B to breach its international obligations towards
another subject of international law was in itself and
beyond all doubt internationally wrongful, that would
entail legal consequences for the relations between A and
B. Conceivably too, in the most serious cases, it might
entail further consequences for the relations between
State A and all the other members of the international
community. But that would be of no relevance to the
problem under consideration here, which is to determine
whether or not recourse to the aforesaid measures constitutes a form of "participation", by the State that takes
them, in the breach, by the State subjected to those
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of France for the confiscation and sale, to the financial gain of
France, of all goods brought to Holland in American ships, even
though those measures had been taken by the so-called Kingdom
of Holland (see Bouve, he. cit., pp. 398 and 399, and Klein, op.
cit., pp. 280 and 281). There are many more recent examples of
analogous situations. For instance, in many international disputes
arising out of the breach of an international obligation by States
or governments reduced, during the Second World War, to the
status of dependent States or governments, the State that had
been the victim of the breach asserted that the resultant responsibility should be attributed not to the State whose organs had
in fact acted, but to the State which, in pursuing its policy in
regard to a given State, had created there a kind of pseudoState, which was really no more than its longa manus. In this
connexion, reference may be made to disputes about international
responsibility for acts committed by States or govemmeafcs set up
in certain territories occupied by Nazi Germany or Fascist Italy.

measures, of an international obligation binding it to a
third State—or, more generally, whether or not such
measures would affect the relations between one or other
of the first two States and the third State. Solely from the
point of view of these relations with the third State, the
answer will finally be the same, whether or not the coercion at the origin of the offence against the third State
infringed an international subjective right of the State
against which it was exercised.
(10) It certainly cannot be maintained that the State
subjected to coercion adopted its conduct towards a
third State in the free exercise of its sovereignty; nor
can anyone doubt that this would not be without legal
consequences. But such consequences are not those that
flow from the participation by one State in the commission of an internationally wrongful act by another State.
In the case now envisaged, the commission of the wrongful
act remains exclusively the act of the State subjected to
coercion. The State applying the coercion remains entirely
foreign to the commission of the offence; it carries out
none of the actions constituting the offence and provides
no aid or practical assistance in its commission. In this
sense, therefore, it certainly stops short of what would
be real "participation" in the commission of the internationally wrongful act. But at the same time, its implication in the affair goes well beyond what would constitute
participation, for it goes so far as to compel the will of
the State it coerces, to the point of constraining it to
decide to commit an international office that it would not
otherwise commit, and obliging it to behave, in the given
case, as a State deprived of its sovereign decision-making
capacity. That is the determining factor for the purposes
here envisaged. In the Commission's view, there can be
no question of attributing to the State that exercises the
coercion a share in the wrongful act committed by another
State under the effect of that coercion. That would be
justified only if the State in question had taken an active
part in performing the act, but that is not the case here.
It follows that the case of coercion exercised by one
State against another to induce the latter to breach its
international obligation to a third State is not one that
falls within the scope of the present article, since it cannot
be defined as a case of "participation" in the commission
by another State of an internationally wrongful act.
(11) The case in which one State exercises coercion
against another so that the latter shall breach its international obligation to another subject of international
law falls rather within the sphere of responsibility for
the act of another, since the normal consequence of such
a situation is the dissociation of the subject to which
the act generating the responsibility is attributed from
the subject on which that responsibility is laid. For in
that case, State A, the coercing State, has not committed
against State or subject C any offence separate from that
committed as a result of the coercion to which State B
has been subjected. Moreover, State B, which has committed the offence, acts in dependence on State A, its
will being determined by the will of that State, or at least
its freedom of choice being restricted by the control
exercised over it by that State. In other words, only B
has committed an international offence against C, but
it has done so while its frmlom of decision was seriously
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dejure or merely de facto in nature, whether it is permanent or purely temporary, or even occasional, in no way
affects the problem. Moreover, State A, which has subjected State B to coercion in order to induce it to breach
its international obligation, cannot escape being called
to account internationally for the act committed by State B
under its coercion. Clearly, therefore, this is one of the
cases of indirect responsibility that will be considered in
the following article of the draft.
(12) Incitement and coercion having been ruled out, for
different reasons, the only remaining case of "participation" by one State in the commission of an internationally wrongful act by another State is that which the
members of the Sixth Committee and of the Commission had in mind in 1975, when they stressed the need
to deal with that question in the present draft articles,476
namely, the case where one State renders aid or assistance
to another State in order to facilitate the commission by
the latter of an internationally wrongful act. In such a
case, the State in question does not confine itself to
inciting another State, by its suggestions and advice, to
commit an international offence, nor does it resort to
coercion to make it do so. What it does is to facilitate,
by its own action, the L mmission by the other State of
the internationally wrongful act in question. Cases such
as this can be defined as ones of "complicity", but obviously in the particular sense that that term may possess
in international law, where it is far from having the same
meaning as is attributed to it in the different internal
legal orders of States.
(13) In this connexion, one of the most frequently
mentioned examples is that of a State placing its territory
at the disposal of another State to make it possible, or
at least easier, for the latter to commit an offence against
a third State or third subject of international law. In this
context, reference M" been made mainly to article 3 (f)
of the Definition oi Aggression approved by the General
Assembly in 1974,4" which includes in the list of acts
qualifying as acts of aggression
The action of a State in allowing its territory, which it has
placed at the disposal of another State, to be used by that other
State for perpetrating an act of aggression against a third State.

Another classic and frequently cited example of complicity is that of a State that supplies another with weapons
to attack a third State. It is obvious, too, that aid or
assistance in an act of aggression may also take other
forms, such as the provision of land, sea or air transport,
or even the placing at the disposal of the State that is
preparing to commit aggression of military or other organs
476
See, for example, the statements made at the 197S session
of the General Assembly by the representatives of the German
Democratic Republic (Official Records of the General Assembly,
Thirtieth Session, Sixth Committee, Summary Records of Meetings,
p. 64, 1539th meeting, para. 3), Turkey (ibid., p. 106, 1547th
meeting, para. 20), Iran (ibid., p. 112, 1548th meeting, para. 6)
and Bolivia (ibid., pp. 115 and 116, para. 30), during the discussion
on the Commission's report. See also Yearbook ... 1975, vol. I,
pp. 4 4 and 45, 1312th meeting, paras. 13 and 28; pp. 47 and 48,
1313th meeting, paras. 4 , 9 and 10; p. 58,1315th meeting, para. 19.
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General Assembly resolution 3314 (XXIX) of 14 December
1974, annex.

for use for that purpose. Furthermore, it is by no means
only in the event of an act of aggression by a State that
the possibility of assistance by another State may arise.
For example, assistance may also take the form of provision of weapons or other supplies to assist another State
to commit genocide,478 to support a regime oi apartheid*1*
or to maintain colonial domination by force, etc. Nor is
it true to say that outside participation is possible only
where the internationally wrongful act in which another
State lends aid or assistance is one of those defined in
article 19 of the present draft as an "international crime".
There may equally well be assistance by another State
for the purpose of commission of a less typical and less
serious offence; providing means for the closing of an
international waterway, facilitating the abduction of persons on foreign soil, and assisting in the destruction of
property belonging to nationals of a third country, are
some of the examples that may be mentioned. The aid
or assistance provided may consist in the provision of
material means, but there can also be aid or assistance of
a legal or political nature, such as the conclusion of a
treaty that may facilitate the commission by the other
party of an internationally wrongful act. Even incitement
may sometimes assume forms that make it, in fact, aid
or support for the "incited" State to commit the wrongful
act.
(14) The conduct by which one State helps another
State to commit an internationally wrongful act may
sometimes in itself constitute a breach of an international
obligation, quite independently of participation in the
wrongful act of the State to which such conduct lends
assistance. That would be the case, for example, if a
State Member of the United Nations supplied arms to
the Government of the Republic of South Africa in breach
of the obligation provided for in Security Council resolution 418 (1977), calling for an embargo on the supply of
arms to that country. In most cases, however, the conduct
in question, taken in isolation, will be an act that is not,
as such, of a wrongful character. For example, to supply
another State with raw materials, means of transport and
even arms, where this is not prohibited by a specific international obligation, is not in itself internationally wrongful in any way. What is of interest in the present context,
however, is not whether the action, as such, does or does
not constitute a breach of an international obligation,
but whether the conduct adopted by the State, in addition
to having materially facilitated the perpetration of the
478
Article III of the Convention on the Prevention and Punishment of the Crime of Genocide, of 9 December 1948 (United
Nations, Treaty Series, vol. 78, p. 280), includes "complicity in
genocide" in the list of acts punishable under the Convention.
It is not specified, however, whether complicity by another
State in the commission of genocide by a particular government
does or does not come within the terms of this provision.
471
Article III of the International-Convention on the Suppression and Punishment of the Crime of Apartheid, adopted on 30
November 1973 by the General Assembly of the United Nations
(resolution 3068 (XXVIir), annex), provides for the criminal
responsibility of individuals—including "representatives of the
State"—who conspire in the commission of acts of apartheid
or who directly co-operate in them. It is open to question, however,
whether the complicity of another State in the commission of
such acts, or in the pursuance of a policy of apartheid by a government, comes within the terms of the Convention.
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enable another State to commit such an international
offence or to make it easier for it to do so. The very idea
of "aid or assistance" to another State for the commission
of an internationally wrongful act necessarily presupposes
an intent to collaborate in the execution of an act of this
kind and hence, in the cases considered, knowledge of the
specific purpose for which the State receiving certain
supplies intends to use them.
(15) Examples taken from the recent practice of States
show, moreover, that, whatever may have been the situation formerly, the idea of participation in the internationally wrongful act of another by providing "aid or
assistance"—and thus, in this sense, of "complicity"—
has now gained acceptance in international law. That
this is the attitude of governments is shown, for example,
by the statement made in 1958 by the United Kingdom
Secretary of State for Colonial Affairs in reply to a parliamentary question concerning the supply of arms and
military equipment by certain countries to Yemen, those
arms having subsequently been used in an attack against
Aden, which was then a British protectorate. The Secretary of State endeavoured to justify the delivery of arms
in the case in point by pointing out that the supply of
arms by one State to another was lawful per se, and that
in the particular s t a n c e the supplier had probably been
unaware, at the time when the arms were supplied, of
the use to which the other State was to put them later.480
However, although it appears from the position taken
by the spokesman for the United Kingdom Government
that in his view the supply of arms by one State to another,
in the absence of an express prohibition (for example by
the United Nations), was lawful, it also appears, from the
position he took, that a State that knowingly supplies
arms to another State for the purpose of assisting the
latter to act in a manner inconsistent with its international
obligations cannot escape responsibility for complicity
in such illegal conduct.481
Further confirmation of the same conviction is provided
by a statement of position made by the Government of
the Federal Republic of Germany the same year. On
15 August 1958, that Government replied to a note of
26 July from the Government of the USSR taking it to
task for participating in an act of aggression by allowing
United States military aircraft to use airfields in the
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F o r the text of t h e s t a t e m e n t , see British Institute of Intern a t i o n a l a n d C o m p a r a t i v e Law, International
and
Comparative
Law Quarterly, L o n d o n , vol. 7, p a r t 3, July 1958, p p . 550 a n d
S51.
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As was stated in a commentary on the position taken by
the United Kingdom Government:
"...the Answer appears to proceed on the basis that the
supply of arms by one State to another is, in the absence,
for example, of any prohibition by the United Nations, quite
lawful. In addition, the Answer suggests that the responsibility
for the use of those arms—at least in the circumstances
referred to in the Answer—must rest primarily upon the
State which receives them. There is, however, nothing in the
Answer to support the view that a State which knowingly
supplies arms to another for the purpose of assisting the latter
to act in a manner inconsistent with its international obligations
can thereby escape legal responsibility for complicity in such
illegal conduct." (ibid., p. 551 (commentary by E. Laulerpachl).)

territory of the Federal Republic in connexion with the
United States intervention in Lebanon. In its reply, the
Government of the Federal Republic of Germany argued
that the measures taken in the Near East by the United
States and the United Kingdom did not constitute intervention directed against any party, but constituted assistance to countries whose independence appeared to be
seriously threatened and which were calling for help.
Since, in the Federal Government's view, its allies were
not guilty of any aggression in the Near or Middle East,
it followed that the accusation made against it of supporting an act of aggression committed by other States
was baseless. The Federal Government concluded by
giving an assurance that it never had and never would
have allowed the territory of the Federal Republic to be
used for the commission of acts of aggression.482 Quite
apart from its assessment of the specific circumstances of
the case, the Government of the Federal Republic of
Germany thus showed its conviction, based on principle,
that the act of a State in placing its own territory at the
disposal of another State in order to facilitate the commission of an act of aggression by that other State would
be a form of complicity in such aggression and would
therefore constitute an internationally wrongful act. The
authors of various recent works also give the impression
that they accept as a separate internationally wrongful
act the notion of "participation", in the sense of "aid" or
"assistance" in the commission of a wrongful act by
another.483
(16) In the light of the international practice and doctrine
just described, the Commission concluded that a set of
draft articles codifying the general rules governing • the
responsibility of States for internationally wrongful acts
could not fail to include a rule concerning "participation
in the internationally wrongful act of another" in the
form of aid or assistance in the commission of such an
act. Furthermore, this is an area of international law in
which the requirements of the' w ^ressiye development"
cf international law cannot be ignored. [The need to take
into consideration such a form of "participation" by a
State in the internationally wrongful act of another State
is further attested by the fact that, as a general rule, aid
or assistance in the commission of a wrongful act by
another remains in international law, like "complicity"
in internal law, an act separate from such commission,
an act that is classified differently and that does not
necessarily produce the same legal consequences. In other
words, the wrongful act of participation by complicity is
not necessarily an act of the same nature as the principal
internationally wrongful act to which it pertains.) The
conduct of a State which supplies, for example, weapons
or other means to another State in order to facilitate the
commission of an act of aggression or genocide by that
other State does not necessarily, and in every case, constitute conduct that can also be classified as aggression or
482
See the text of the Federal Government's note in Zeitschrift fiir ausldndisches b'ffentliches Recht imd Volkerrecht, Stuttgart, vol. 20, N o s . 2 - 3 , August 1960, p p . 663 a n d 664.
483
See for e x a m p l e I . Brownlie, Principles of Public International Law, 2 n d e d . , Oxford, Clarendon Press, 1973, p . 4 4 3 .
See also, by t h e s a m e a u t h o r , International Law and the Use of
Force by States, Oxford, Clarendon Press, 1963, p p . 369 et seq.
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could be drawn from the fact that the Definition of Aggression, for example, as has been seen, also treats as an act
of aggression the placing by a State of its territory at the
disposal of another State with a view to aggression by
the latter against a third State. It would be inadmissible,
however, to generalize the idea of such equivalence and
to extend it beyond cases in which it is specifically stipulated in an express provision. Even in cases of this kind,
moreover, it seems impossible to conclude that the position of international law in respect of any action of aid
or assistance for the commission of a given internationally
wrongful act is necessarily the same as the position of
international law in respect of the principal wrongful act
itself. In any case, the determination of such equivalence
can be only a question of degree, since in the final analysis
it depends on a variety of factors and above all, on the
extent and seriousness of the aid or asistance actually
furnished to the author of the principal wrongful act.
(17) Having unanimously agreed on the need to include
in the text of the draft a rule concerning the "aid or
assistance" rendered by a State to another State for the
commission of an internationally wrongful act, the Commission also agreed on the following essential elements
that should be brought out in the basic general rule to be
enunciated: (a) the aid or assistance must have the effect
of making it materially easier for the State receiving the
aid or assistance in question to commit an internationally
wrongful act; (6) the aid or assistance must have been
rendered with intent to facilitate the commission of that
internationally wrongful act by another; (c) the conduct
by which a State thus participates in the commission by
another State of an internationally wrongful act against
a third subject must be characterized as internationally
wrongful precisely by reason of such participation, even in
cases where, in other circumstances, such conduct would
be internationally lawful; (d) the internationally wrongful
act of participation through aid or assistance for the
commission of an internationally wrongful act by another
must not be confused with this principal offence, and consequently the international responsibility deriving from it
must remain separate from that incurred by the State
committing the principal offence.
(18) In view of the foregoing, the Commission drafted
article 27 in the following manner:
Aid or assistance by a State to another State, if it is established
that it is rendered for the commission of an internationally wrongful act, carried out by the latter, itself constitutes an internationally
wrongful act, even if, taken alone, such aid or assistance would not
constitute the breach of an international obligation.

This wording brings out clearly, first, that the material
element characterizing the internationally wrongful act
of participation on which the present discussion turns
must consist in real aid or assistance ir» the commission
by another State of an internationally wrongful act, but
must also remain within the limits of such aid or assistance. That is what makes it possible to draw a clear
distinction between the act envisaged here and those other
possible forms of association in an internationally wrongful act where the degree of participation is such that the
State in question becomes a veritable co-author of the
principal internationally wrongful act. At the same time

the wording adopted for the article lays stress on the
intellectual element of intent, which must also be present
before it can be concluded that the internationally wrongful act of participation that it is sought to define has been
committed. As the article states, the aid or assistance in
question must be rendered "for the commission of an
internationally wrongful act", i.e. with the specific object
of facilitating the commission of the principal internationally wrongful act in question. Accordingly, it is not
sufficient that aid or assistance provided without such
intention could be used by the recipient State for unlawful
purposes, or that the State providing aid or assistance
should be aware of the eventual possibility of such use.
The aid or assistance must in fact be rendered with a
view to its use in committing the principal internationally
wrongful act. Nor is it sufficient that this intention be
"presumed"; as the article emphasizes, it must be "established". Unless these essential requirements are fulfilled,
an act that is lawful per se cannot become an unlawful
act, and a possibly wrongful act cannot be invested with
additional wrongfulness.
(19) The words "carried out by the latter" specify a
condition that would seem to be essential in a general
rule on this subject, namely, that, in order to establish
the existence of the international hr wrongful act of participation to which the article refers, the principal internationally wrongful act must actually be committed by
the State which receives the aid or assistance in question.
It is not impossible that special rules of international law
may provide that the rendering of aid or assistance
for the commission by another of a breach of certain
obligations of fundamental importance for the international community is per se an internationally wrongful
act, whether or not the principal internationally wrongful
act is actually carried out. But the general rule defined
in article 27, which is intended to apply to participation
in the breach by another of all types of international
obligations, cannot take account of these special cases.
(20) The wrongfulness of the aid or assistance rendered
to another State for the commission by the latter of a
breach of an international obligation does not depend on
the gravity of the breach in question. The fact of aiding
another State to commit an internationally wrongful act
always entails the responsibility of the aiding State,
regardless whether the principal wrongful act is defined
as a crime or a delict, and even regardless of the degree
of gravity of the crime or delict involved. That is why the
article refers, without being more specific, to "aid or
assistance ... rendered for the commission of an internationally wrongful act". This by no means signifies,
however, that the consequences, as regards responsibility, of the internationally wrongful act of participation
referred to in article 27 must always be the same, or that
they may not vary according to circumstances, such as
the extent or manner of the participation, the nature of
the act in which the State participates, the gravity of the
principal internationally wrongful act, etc./These, however, are questions that relate not to the part of the draft
dealing with the origin of international responsibility
but rather to the second part, i.e. that which will deal
with the content, forms and degrees of international
responsibility, i

•21) The words "itself constitutes as internationally
wrongful act" specify a point that is a primary concern of
gfys article, by making it clear that participation consisting in the rendering of aid or assistance to another
State for the commission by the latter of an internationally
wrongful act is an act of wrongfulness different from that
of the principal act. The responsibility of the State engaging in this form of participation is therefore entailed
otherwise than is that of the State committing the principal act. The last part of the sentence, reading "even if,
taken alone, such aid or assistance would not constitute
the breach of an international obligation", emphasizes
the distinct and separate nature of the particular wrongful
act to which the article refers, by stating that such form
of participation is internationally wrongful regardless of
the fact that, in other circumstances, the conduct that
produces it would be internationally lawful.
(22) Finally, the Commission considers it useful to
emphasize that aid or assistance rendered by a State to
another State for the commission by the latter of an internationally wrongful act is itself an internationally wrongful act, whether the principal wrongful act is committed
against a State or a particular group of States, a subject
of international law other than a State, or the international
community as a whole.

Article 28

3.
Paragraphs 1 and 2 are without
prejudice to the international
responsibility, under the other
provisions of the present articles, of
the State which has committed the
internationally wrongful act.

(1) It will be recalled that article 1 of the present draft
provides that "every internationally wrongful act of a
State entails the international responsibility of that
State", that is to say, every internationally wrongful act of
a State in principle entails the responsibility of that State,
and only of that State, to which the act in question is
attributable under the articles of chapter II of the draft.
The same principle is restated in article 2 of the draft,
which provides that "every State is subject to the
possibility of being held to have committed an internationally wrongful act entailing its international responsibility*". However, care was taken in the commentary to article 1 to emphasize from the outset that this
was only a basic rule referring to the normal situation and
that most members of the Commission were fully aware
that there might "be special cases in which international
responsibility devolves upon a State other than the State to
which the act characterized as internationally wrongful is
attributed*".**1 The commentary therefore indicated
that the Commission would postpone consideration of
those cases, which had not been taken into account in
formulating the general rule solely because of their
exceptional character. The cases which the Commission
then had in mind ai«. those dealt with in the present
article, which is intended precisely to specify those

Responsibility of a State for an
Internationally wrongful act of another
State
1.
An internationally wrongful act
committed by a State in a field of
activity in which that State is subject
to the power of direction or control of
another State entails the international
responsibility of that other State.
2.
An internationally wrongful act
committed by a State as the result of
coercion exerted by another State to
secure the commission of that act
entails the international
responsibility of that other State.

*/ Yearbook ... 1979. vol. II
(Part Two), pp. 94-106.
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Yearbook . . . 1973. vol. II, p. 176, document A/9010/Rev.l,
chap. II, sect. B, para. (11) of the commentary to article 1.

exceptional cases in which an internationally wrongful act
committed by a State entails the responsibility of a State
other than that to which the act is attributable under the
articles of chapter II of the draft. Its purpose is to
establish when and under what conditions international
law too must recognize the existence of responsibility for
the act of another, which sometimes precludes the
responsibility of the State to which the act is attributable
but may in other cases exist alongside that responsibility.
(2) It goes without saying that the necessary premise for
the existence of the international responsibility of a State
for an internationally wrongful act committed by another
State is, first of all, the existence of the act itself. The
requirements for the existence of an internationally
wrongful act committed by that other State must therefore be fulfilled, i.e.. there must be conduct of commission
or omission attributable to that State, ii must be conduct
not in conformity with what is required of that State by an
international obligation incumbent upon it, and the
international wrongfulness of the act must not be precluded by any of the circumstances which have that effect.
Only when it has been established that these requirements
have been fulfilled may it be asked whether, in the case in
point, the general rule in article 1 is to be applied, thus
placing responsibility for the act on the State to which the
act is attributable, or whether special circumstances bring
into operation the rule in the present article, which
exceptionally places responsibility for the act in question
on a different State instead of or in addition to the State
which committed the act.
(3) The path which the Commission followed in identifying the case^. in which it considers the phenomenon of
responsibility for the act of another to have its appointed
place in international law as well was long and complicated. It had to consider in turn all the cases in respect
of which the applicability of the principle of vicarious
responsibility or, as it is often termed, "indirect" or
"mediate" responsibility, has been invoked by writers or
envisaged in practice, as well as all the arguments
advanced in support of the principle. The Commission
began with the cases in which it felt that the applicability
of the principle should be firmly rejected. The first case
taken into consideration in this connexion was that of the
possible responsibility of a State for internationally wrongful acts committed in its territory by organs of another

State.*** The Commission decided that the mere fact that
such conduct took place in the territory of a State did not
constitute sufficient grounds for attributing responsibility
for the acts in question to that State. The responsibility
which a State may incur on the occasion of an internationally wrongful act committed, to the detriment of
a third State, by organs of another State acting freely in
that capacity in the territory of the first State is certainly
not a vicarious responsibility. The Commission has
indicated clearly, in draft article 12, paragraph 1. that an
act of that nature is not attributable to the State in whose
territory the act occurred, but only to the State to which
the organs committing the act on foreign soil belong.
Moreover, if the State to which the organs beJong acted,
through them, in complete freedom of decision and
without being subjected to control and direction, or
coercion, by another party, it is difficult to see why it alone
should not bear the responsibility for its act. As for the
State in whose territory the act occurred, although it too
may incur responsibility, any such responsibility arises
not from the conduct engaged in on its soil by foreign
organs but from the fact, attributable to its own organs,
that the preventive or punitive measures called for in the
circumstances were not taken. That is the meaning of
draft article 12, paragraph 2. Both responsibilities are
therefore responsibilities incurred by the two States, each
for its own act. 489
(4) The second case taken into consideration by the
Commission was that of the possible responsibility of a
State for internationally wrongful acts committed by
another State which it represents in a general and obli488
This possibility was put forward, but not very convincingly, by F.
KJein, who referred to some very old cases. See F. Klein, Die mitte&are
Haftung im Vdlkerrecht (Frankfurt-arn-Main, Klostermann, 1941), pp.
265 ei seq. and 299 et seq. The cases in question were mentioned i§s the
commentary to draft article 12 (see Yearbook . . . 1975, vol. II, pp. 83 et
seq., document A/10010/Rev.l, chap. II, sect. B.2).
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All contemporary writers who have dealt with the question agree
on this point. See A. Verdross, "Theorie der miHeltami
Staatenhaftung", Oesterreichische Zeitschrift fur ojfentliches Mecht
(Vienna), vol. I, No. 4 (new series) (May 1948), pp. 405 et seq.. G. Dnhm,
Vdlkerrecht, (Stuttgart, Kohlhammer, 1961), vol. Ill, pp. 203-204; R.
Quadri, Diritto internazionale pubblko. 5th ed. (Naples, Liguori, 1968),
pp. 602—603.
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did not impose on a State which undertakes the general
and obligatory representation of another State an obligation to answer for the wrongful acts of the latter as a quid
pro quo for having "hemmed it in", as it were, by cutting
off direct contacts between it and third States. In support
of this argument, the writer in question found it appropriate to refer to a passage in the award made on 1 May 1925
by Mr. Huber, the arbitrator in the British claims in the
Spanish Zone of Morocco case, between Great Britain and
Spain, in which it is stated that "the responsibility of the
protecting State arises from the fact that it alone represents the protected territory in its international relations'
and that the protecting
State is answerable "in place of the
protected State".*9i However, a close scrutiny of the
award shows that the real concern of the arbitrator was
simply to ensure that, in the case of a protectorate which
put an end to direct international relations by the
protected State, international responsibility for internationally wrongful acts committed by the protected
State should not ultimately be erased, to the detriment of
the State which suffered from those wrongful acts. He
therefore viewed as the means of obviating that danger
the acceptance by the protecting State of494the obligation to
answer in place of the protected State. To justify such
acceptance, fhe arbitrator based himself, in reality, not so
much on the fact that the protecting State undertakes the
international "representation" of the protected State, but
mainly on the fact that, in most cases, the protecting State
places virtually total constraint on the independence of
the protected State.
(6) The Commission also considered the fact that some
of the replies by States to point X of the request for
information addressed to them by the Prepratorv
Committee of the Conference for the Codification of
International Law (The Hague, 1930) were occasionally
quoted in support of the theory that the representing
State is responsible for internationally wrongful acts
committed by the represented State. Point X was worded
as follows: "Responsibility of the State in the case of a
subordinate or protected State, a federal State and other
unions of States". While it is tiue that two or three of the
*90 This argument was put forward for the first time by D- Anzilotn,
in Teoria generate delta responsibilitd detlo Stato neldiriiio imernazionaL' replies (in particular, those of Austria and Japan) are to
(Florence. Lumachi, 1902), (reprinted in: S.I.O.I. (Societa italiana per
the effect that in the cases mentioned responsibility
I'organizzazione intemazionale), Opere di Dionisio Anztloni. vol. II,
devolves upon the States representing the offending State,
Scrinididinito internazionalepubblico (Padua, CEDAM, 1956), vol. I,
those replies give no reasons for the view advanced, make
pp. 146-147). Its principal proponents, with slight differences, include
no distinction between the various cases, and seem far
E. M. Borchard, The Diplomatic Protection of Citizens Abroad or the
Law of International Claims (1915) (reprinted: New York. Banks Law
from convincing technically. There are other, much more
Publishing, 1928), pp. 201-202; C de Visscher. "La responsabilite des
detailed replies, such as that of Denmark, which expressly
Etats", Bibliotheca Visseriana (Leyden, Brill, 1924), vol. II, p. 105;
J. Spiropoulos. Traite theorique et pratique de droit international public rule out the thesis of indirect responsibility as a counterpart of representation, even though that thesis pre(Paris. Librairie generate de droit et de jurisprudence, 1933), p. 281;
Verdross, loc. cit., pp. 408 et seq. The theory was also accepted by most
dominated in the legal literature of the time. These replies
of the members of the Institute of International Law in 1927 (see the
make a very clear distinction between cases in which the
report of L. Strisower and the debate on it, Annuaire de I'lnstitui de droit
representing State is answerable for an act committed by
international. 1927-1 (Paris), vol. 33, pp. 488 et seq. and 547 et seq., and
ibid.. 1927-111, pp. 147 et seq.), and was expressed in rule IX, para. 2, of one of its organs and cases in which the represented State
the resolution adopted at Lausanne in 1927 on international remust be answerable, even if the claim is addressed to it
sponsibility of States for injuries on their territory to the person or
through the representing State,
because the act was
95
property of foreigners" (Yearbook . . . 1956, vol. II, p. 228, document
committed
by
its
own
organs.*
The
1930 Codification
A/CN.4/96. annex 8). The influence of the theory is also to be seen in
gatory manner. One view which predominated in doctrine
in the past is that there the "representing" State should in
general be internationally responsible for internationally
wrongful acts committed by the "represented" State.490
In this connexion, the Commission first of all emphasized,
and in this it agrees with the most recent doctrine, that
contrary to what the proponents of this view contended,
there is no "need" to make the representing State
responsible for internationally wrongful acts committed
by the represented State—a "need" which, according to
them, results from the risk of losing all possibility of
invoking the consequences of those wrongful acts. Jusi
because, owing to the fact that State A represents State B,
third States injured by State B can no longer approach it
directly in order to claim reparation from it for its
wrongful act, it in no way follows that they can no longer
demand such reparation from it and cannot invoke its
responsibility. The mere existence of the international
representation relationship between A and B has no
consequences for third States, except to oblige them to
conduct their relations with the represented State through
the representing State; there is nothing to prevent those
States from demanding of the represented State, through
the representing State, some form of reparation. Nor is
there anything to prevent the represented State from
ma! ing such reparation through the representing State. It
cannot therefore be deduced, from the mere fact that
States which are injured by an internationally wrongful
act committed by a State which has entrusted another
State with representing it internationally, address their
claims for reparation for the injury to that other State,
that in so doing they are invoking the responsibility of the
representing rather than the represented State. On the
contrary, if they address themselves to it solely in its
capacity as the representative of another State,491 it must
be presumed that they are invoking the responsibility of
the represented State and not a responsibility incumbent
on the representing State in respect of the act of the
represented State.
(5) That being so, the Commission then wondered

article III of the draft convention on the same topic prepared by
Harvard Law School in 1929 (ibid., p. 229, annex 9).
*91 The situation might be different if they addressed themselves to it
in another capacity. There are many cases in which a Stale that
represents another State in a general and obligatory manner internationally also has the right to intervene in the internal activities of
the represented State. The State in question might then be called upon to
answer for internationally wrongful acts committed by the other State in
the exercise of its activities, not however because it represents that State,
but because it controls it and because the freedom of decision and action
of that other State is limned, to the benefit of the first State.
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Verdross, loc. cit., pp. 408 et seq,
* 9J United Nations, Reports of International Arbitral Awards, vol. II.
(United Nations publication. Sales No. 1949.V.I), p. 648.
*9* Ibid,, pp. 648-649.
*9S See League of Nations, Conference for the Codification of
International Law, Bases of Discussion for the Conference drawn up b\
the Preparatory Committee, vol. Ill: Responsibility of States for Damage
Caused in their Territory to the Person or Property of Foreigners
(C.75.M.69.1929.V), pp. 121 et seq.

-193Conference unfortunately did not have time to discuss the
question of responsibility for the act of another.
Moreover, in the practice of the years following the
Conference, no case is known in which the international
responsibility of a State for an act of another State was
invoked on the basis of its capacity as the representative
of that other State, although cases are known in which
such a responsibility is asserted on entirely different
grounds.49*
(7) The Commission therefore concluded that international jurisprudence and State practice furnished no
proof whatsoever of the soundness of the assertion that a
State, having undertaken the general and obligatory
representation of another State, is for that reason alone
internationally responsible for the wrongful acts of the
State represented. Nor did the Commission consider that
it would be useful, de jure condendo. to establish the
principle of such responsibility. It is difficult to see why
the relationship of representation, if not accompanied by
a situation of the "subordination" of one State to
another, should give rise to a responsibility of the
representing State for the wrongful acts of the represented
State. And if. on the other hand, what matters for the
purposes of responsibility is not the existence of the
relationship of representation but that of the situation of
"subordination" which the latter conceals, it is that
situation which should be directly discussed as a possible
basis of responsibility for the act of another. Modern
doctrine is. moreover, in overwhelming agreement that
the representing State should not. as such, be answerable
for the497internationallv wrongful acts of the represented
State.
•*** Atteniion may be drawn to the attitude of the Govemmeni of
lial\ in the Phosphates in Morocco case (Italy r. France). In the
application instituting proceedings, that Government asserted that the
case involved an unlawful act owing to which
"France has incurred international responsibility of two kinds,
namely: indirect responsibility as the Stale protecting Morocco, and
personal and direct responsibility resulting from action taken by the
French authorities, or with their co-operation, purely for the sake of
French interests." (P.C.I.J.. Series C. No. 84. p. 13). [Translation by
the Secretariat.]
The Rome Government therefore requested the Court to notify its
application to the Government of the French Republic, both as such and
as protector of Morocco (ibid., p. 14). It made no mention of France's
capacity at that time as the representative of Morocco: the only ground
mentioned for the indirect responsibility of France was the fact that it
^as the State protecting Morocco. Nor did either parly make any
mention in the subsequent proceedings of the relationship of representation which existed between France and Morocco.
""*" See in particular R. Ago. La responsahilita indiretta nel cliriim
iniernazionale (Padua. CEDAM, 1934). pp. 30 et seq.; A. P. Sereni. Li
rappresenianza nel diritlo iniernazionale (Padua. CEDAM, 1936). pp.
417 eiseq.; F. Klein, op. cii.. pp. 71 eiseq.;G. Barile, "Notealeoriesulla
responsibility indiretta degli Stati", Annuario di diritio comparaio e di
studi legislaiivi (Rome), 3rd series (special), vol. XXII, No. 3 (1948). pp.
435 et seq.; M. V. Polak, "Die Haftung des Bundesstaates fiir seine
Gliedstaaten", Oesierreichische Zeiischrift fiir offentliches Recht
(Vienna), new series, vol. I, No. 4 (May 1948), p. 384; A. Ross,
A Textbook of International Law (London. Longmans, Green, 1947).
pp. 262-263; R. Quadri. op. cit.. p. 600.
It is true that to this day there are still some writers who speak of
indirect responsibility of the representing State for wrongful acts of the
represented State, but it should be noted that these writers do not
mention the objections that have been raised to Anzilotli's theory and
do not explain how they might be overcome (see, for example.
P. Guggenheim. Trait e de droit international public (Geneva. Georg,
1954), vol. II, pp. 26-27; B. Cheng, General Principles of Law as Applied
by International Courts and Tribunals (London, Stevens, 1953), pp. 214
et seq.; A. Schiile. "Volkerrechtliches Delikl", Wdnerbuch des
I olkerrechts, 2nd ed. (Berlin, de Gruyier. I960), vol. I, pp. 334-335;
F. Berber, Lehrbuch (Munich, Beck's. 1977). vol. Ill, pp. 17-18), or else

(8) The third case considered by the Commission was
that in which a State would be held responsible for
internationally wrongful acts of another State because the
latter was in a relationship of "subordination" to it or
"dependence" upon it. According to one school of
thought, the "dominant" State should automatically be
held internationally responsible for internationally
wrongful acts of the "dependent" State, because in
practice it is impossible for third States injured by those
wrongful acts to employ means of "enforcement" against
the dependent State, should the latter not spontaneously
comply with the obligations arising out of such cases of
wrongfulness. If that were not so, they would run the risk
of also damaging the interests or rights of the "dominant"
State and obliging it, in accordance with the right-duty
conferred on it by its relationship with the dependent
State, to intervene to "protect" that State.498 The
dominant State thus serves as a shield against any
implementation of the international responsibility of the
dependent State, and the third State will, according to this
theory, hold the dominant State responsible for all
internationally wrongful acts committed by the dependent State. Introduced towards the end of the last
century to account for the responsibility of a protecting
State for the wrongful acts of the protected State, this
theory was 1 ter invoked to provide a basis for the
responsibility of a federal State for the wrongful acts of
member States that had retain? n separate international
personality and a limited international capacity, and the
responsibility of a "suzerain" State for the wrongful acts
of "vassal" States—and indeed, the responsibility of any

they clearly have exclusively in mind the relationship of subordination
which usuall) accompanies the relationship of general-and obligatory
representation.
The position of L. B Sohn and R. R. Baxter on this point is
particularly revealing. In the draft convention which they prepared lor
Harvard Law School in 1961. Sohn and Baxter use, in para. \(c) of
article 17, a wording similar to that which had appeared in the 1929
Harvard Law School draft. According to that article, a State would be
responsible, inter alia, I or acts committed by the government of any
protectorate, colony, dependency, or other territory of a Slate, for the
international relations of which that Stale is responsible"
(Yearbook . . . 1969. vol. II, p. 146 document A/CN.4,217 and Add.I.
annex VII). In the commentary to that article. Sohn and Baxter state
that a distinction must be drawn between the case referred to in article
17. para. I (c) and the case of
••representation of the foreign interests of one Slate by another, as
Liechtenstein's foreign relations are conducted by Switzerland or as a
neutral State protects the interests of a belligerent nation in time of
war. In this event, ihe Stale conducting foreign relations for another
country acts in a representative capacity, rather than as the principal,
as in the cases previously considered. The relationship involved in
representation of foreign interests also implies no political dependence of ihe State so represented on the Slate performing this
function. Responsibility accordingly attaches to that international
person the organ, agency, official, or employee of which has caused an
injury to an alien, even though the claim may have to be presented lo
thai State through the diplomatic representatives of a nation
representing the interests of the responsible State." (F. V. Garcia
Amador. L. B. Sohn and R. R. Baxter. Recent Codification oj the Law
of S t a r e Responsibility
for Injuries
t o Aliens ( D o b b s Ferry. N Y . .
Oceana. 1974). pp. 255-256).
498
This view has been termed the "protection doctrine"
("Schutztheorie"). Among its leading exponents are: P. Schoen. "Die
volkerrechlliche Haftung der Slaaten aus unerlaubien Handlungen".
Zcitschrijt jiir lolkerrecht (Breslau. Kern's). Supplement 2 to vol. X
(1917). pp. 103 et seq.; K. Strupp. "Das volkerrechtliche Delikl".
Handbuchdes Vdkerrechts (Stuttgart. Kohlhammer. 1920). vol. III. 3rd
part. pp. 112 et seq.. A. Decenciere-Ferrandiere. Lo lYsponsubiliic
international* des Etats a raison des dommages subis par des etrangcrs
(Paris. Rousseau. 1925). pp. 192 et seq.; Klein, op. cit,, pp. 129 ci seq

- Zoo State in a position of "domination" in relation to another
State. 499
(9) Despite the scholarly credentials of some of their
proponents, the ideas reported above did not seem
convincing to the Commission. In the first place, scarcely
a trace of them is to be found in statements of position by
States500 or in the reasoning of international judges and
arbitrators. Secondly, even considering the matter solely
de jure condendo, the Commission noted that the arguments advanced were based on a concern to obviate the
disadvantages which might arise if the dependent State,
being held responsible for its own internationally wrongful acts, should refuse to acknowledge that responsibility,
so that the third State which had suffered from those
wrongful acts would be impelled to take coercive measures against it. But it does not seem clear how those
disadvantages would be avoided merely because responsibility for the internationally wrongful acts in
question was attributed to the "dominant" State. Being
itself held responsible, the dominant State would become
the direct target of the coercive measures taken against it
if it refused to fulfil the obligations arising out of the
responsibility it had incurred owing to the act of the
subordinate State. This would mean a more direct
intrusion into its juridical sphere.
(10) The fourth—and by far the most realistic—of the
cases considered ^y the Commission was that of a State
which, having in some capacity direction or control over a
more or less extensive field of activity of another State,
would be held internationally responsible for a wrongful act
committed by the other State in the field subject to such
direction or control. This case could arise in several types
of relationship between States: (a), international dependency relationships, especially "suzerainty" and international protectorate; (b) relationships between a
federal State and member States of the federation which
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As a kind of variant of the idea of holding the dominant Stale
responsible for internationally wrongful acts of the dependent State on
the basis of the right-duty of the former to protect the latter. Verdro ;s
introduces the idea of "intrusion" ("EingrifT"). He argues that (he
taking of coercive measures (and in particular of reprisals - unarmed, of
course) against a subordinate State would be an inadmissible "intrusion" into the juridical sphere of the "superior" Stale incases where
the "subordinate" State actually forms part of the "superior" State.
This applies, in his view, IO the relationship between a member State and
a federal Stale and to that between a vassal Stale and a suzerain State
(because the territory and citizens of the one also form part of the
territory and citizenry of the other) (Verdross, loc. cii.. pp. 415 ci scq.).
500
At first sight, it would appear that a statement of position in
favour of the latter argument is to be found in the letter dated I
September 1871 from Chancellor Bismarck to the German Charge
d'Affaires in Constantinople concerning the case involving the German
national Strousberg. who had suffered injury as a result of breach of
contract by the Government of the Principalities of the Danube (later
Romania), vassals of the Ottoman Empire. The reason given by the
Chancellor for addressing himself to the Sublime Porte with a view to its
securing performance of the contract by the authorities of the
Principality was. precisely, that any coercive measures taken against the
Principalities would constitute an intrusion upon the rights of the Porte
("EingriflTin ihre Rechte") and. as such, would provoke protests by the
Porte itself. On closer scrutiny, however, it can be seen that the German
Chancellor considered the Principalities a kind of province of the
Ottoman Empire, possessing purely internal autonomy and lacking, at
that time, a separate international personality. Consequently, as far as
Bismarck was concerned, this particular case did not fall into the
category of those in which the question of the responsibility of one
subject of international law for the act ofanother subject may arise. See
Bismarck's letter in J. Wythrlik. "Eine Stellungnahme des
Reichskanzlers Bismarck zu dem Problem der mittelbaren
Staatenhaftung". Zeiischrifi Jiir ojjentliches Rccht (Vienna), vol. XXI
(1941). No. 3 - 4 . pp. 273 et seq.

have retained their own international personality:
(c) relationships between an occupying State and an
occupied State in cases of territorial occupation. The
Commission considered them successively.
(11) For historical reasons, the attention of internationalists has been mainly directed, in the relatively recent
past, to cases involving international dependency relationships, such as "suzerainty" (or. conversely, "vassalage"), international protectorate, League of Nations
type A mandate. Although relationships of this kind are
now disappearing, it seemed useful to the Commission to
consider these cases, since they are of more than historical
interest: the case of a State having direction or control
over a field of activity ofanother State can very well arise
in the context of other still current types of relationship
between States. The principles affirmed a few decades ago
in the cases mentioned could therefore apply mutatis
mutandis, to cases arising at the present time.
(12) For the purposes of the matters covered by this
article, the Commission did not attach much importance
to the well-known cases concerning responsibility for
internationally wrongful acts committed by organs of
"vassal" States of the Ottoman Empire. The injured
States sometimes regarded the "vassal" States as mere
provinces of the Ottoman Empire, possessing no international personality. Hence the fact that they addressed themselves to the Ottoman Empire to demand
reparation for the wrongful acts committed by organs of
the "vassals" does not mean that they intended to invoke
the responsibility of a State for the wrongful acts of
another subject of international law. Conversely, in other
cases the injured States declared their conviction that the
"vassal" States with which they maintained direct diplomatic relations were acting independently of any interference by the Ottoman Empire. The very existence of a
dependency relationship was thus called in question, and
naturally no attempt was made to invoke the responsibility of the Porte for the wrongful acts committed by the
organs of the "vassal" States. A statement of position
which is worth citing, however, is501
that of the Ottoman
Empire in the Strousberg case.
Rejecting all responsibility for the wrongful act committed by the organs
of the Principality of the Danube, the Porte claimed that
the act had occurred in a sphere in which the Principality
acted with full autonomy
and without any control over it
by the Porte.502 Assuming that it admitted that it
regarded the Principality as possessing separate international personality, it is interesting to note that the
Porte did not consider that sufficient to preclude its own
international responsibility. It found it necessary to
specify that the wrongful act had occurred in a sphere in
which Turkey did not interfere.
(13) With regard to the responsibility of the protecting
State or Mandatory for internationally wrongful acts
committed by organs of protected States or States under
mandate, the Commission found, on the other hand, that
there had been many cases in which an international
tribunal had been called upon to decide the question, and
that in most of them the international responsibility of the
protecting State or Mandatory had been recognized. It
was obliged to note, however, that it was sometimes not
easy to establish clearly what, in each case, had been the
reasoning which had led the judges or arbitrators to
501
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See foot-note 500 above.
Wyrthlik. loc. cit.. pp. 279-280.

SfX

affirm that responsibility. This applies, for example, to the
Studer case, in which the United States of America
invoked the responsibility of Great Britain, as the protecting Power of the Sultanate of Johore, for a wrongful act
committed by the authorities of the Sultanate.503
Similarly, in the award in the British claims in the Spanish
Zone of Morocco case, rendered by the arbitrator, Huber,
on 1 May 1925, and in the judgement of the Permanent
Court of International Justice, of 30 August 1924, in the
Mavrommatis Palestine Concessions case, it would seem

at first sight that the authorities concerned meant to
affirm the responsibility of the protecting State for a
wrongful act committed by the protected entity, and of
the Mandatory for an act committed by the mandated
entity. It would also appear that this responsibility was
based on the circumstance that the protecting State and
mandatory Power had general representation
of the
"subordinate" State or community.50* More careful
study reveals, however, that in the former case the
arbitrator took the view that the protecting State had
ultimately505become the true sovereign of the protected
territory, and that in the latter case the wrongful act
took the form of a breach of an obligation incumbent on
the mandatory Power, actually committed by its own
organs (or at least with their concurrence).506 The
responsibility attributed in these two cases, to the protecting State and the Mandatory respectively, was thus
responsibility for their own act rather than for the act of
another.
(14) On the other hand, the award in the Brown case,
rendered on 23 November 1923 by the Arbitral Tribunal
constituted by Great Britain and the United States of
America under the Special Agreement of 18 August

fOi
The case was referred to an arbitral tribunal, which rendered its
award on 19 March 1925. As to the matter with which we are concerned,
the arbitral tribunal merely observed that:
"The British Government appears in this proceeding by virtue of its
assumption of responsibility internationally for the Government of
Johore under the provisions of a treaty made in 1885." (United
Nations. Report
'' emotional Arbitral Awards, vol. VI (United
Nations publication. Sales No. 1955.V.3). p. 150).
l>a
* With regard to the award in the British claims in the Spanish Zone
of Morocco case, see the passage? quoted above (para. (5) of the
commentary lo this article). The following is the relevant passage from
ihe judgment in the Mavrommaus case:
"The powers accorded under Article 11 to the Administration of
Palestine must, as has been seen, be exercised 'subject to any
international obligations accepted by the Mandatory'. This qualification was a necessary one. for the international obligations of the
Mandatory are not. ipso facto, international obligations of Palestine.
Since Article 11 of the Mandate gives the Palestine Administration a
wide measure of autonomy, it was necessary to make absolutely
certain that the powers granted could not be exercised in a manner
incompatible with certain international engagements of the
Mandatory. The obligations resulting from these engagements are
therefore obligations which the Administration of Palestine must
respect: the Mandatory is internationally responsible for any breach
of Palestine are handled by it." (Judgment N o . 2. 1924 PC U
Series A. No. 2, p. 23).
' "
505
Immediately after slating that "the responsibility of the protecting State arises from the fact that it alone represents the protected
territory in its international relations" (it should be noted that he said
"the protected territory" and not "the protege" or "the protected
State"), he went on: "The responsibility for events which may affect
international law and which occur in a given territory goes hand in hand
with the right lo exercise, to the exclusion of other States, the perogatives
of sovereignly. Since the situation of the protecting State vis-a-vis other
countries is the same as that of a sovereign State, its responsibility must
be the same." (United Nations, Reports of International Arbitral
Awards, vol. 11 fop. cit.j, p. 649.)
i0

* P C.I.J.. Series A. No. 2, p. 23.

1910s07 is, in the view of most of the members of the
Commission, not only a valid precedent, but one of great
significance as regards the essential aspects of the question. The United States brought a claim for compensation
against Great Britain, as the Power which had had
suzerainty over the South African Republic before the
war and the British annexation of South Africa, for the
denial of justice suffered by an American engineer,
Robert Brown, as a result of what amounted to a
conspiracy between the three branches of the
Government of the Republic: the legislature, the executive and the judiciary. The Arbitral Tribunal agreed that
there had been a denial of justice, but held that Great
Britain could not thereby have incurred international
responsibility, whether as the successor State to the South
African Republic or—and this is the point of interest to
us—as the "suzerain" Power at the time when the denial
of justice occurred. The Tribunal's reasoning on that
subject focused on the following two points: {a) although
Great Britain had at that time had a peculiar status and
responsibility vis-a-vis the South African Republic, its
"suzerainty" had involved only rather loose control over
the Republic's relations with foreign Powers and had not
entailed any interference in nor control over internal

activities, legislative, executive or judicial; (b) accordingly, the conditions under whichn Great Britain could
have been held responsible for an ct such as a denial of
justice, committed against a loreign national in the
framework of such internal activities, were not fulfilled.
In the Commission's view, it may therefore be deduced
that, in the opinion of the Tribunal, indirect responsibility
can and should be attributed to a State for an internationally wrongful act committed by another State
which is linked to it by a relationship of dependence, when
the wrongful act complained of has been committed in an
area of activity in respect of which the dominant State has
effective power of control over the dependent State, and
in that case only.
(15) The Commission also considered that, in the
context of an analysis of international jurisprudence and
practice concerning determination of the State answerable for an internationally wrongful act committed within
the framework of a legal relationship of international
dependence, it should once again recall Denmark's reply
to point X of the request for information from the
Preparatory Committee for the 1930 Conference for the
Codification of International Law. That reply which was,
in fact, the most thorough and best grounded of all those
received by the Committee, expressly stated that:
The reply depends upon the nature of the relations between the two
Stales, the extent and character of the Controlexercised by one State over
the administration of the other State, and the degree of autonomy left to
the subordinate or protected State.*50*

The Danish Government clearly based its views on the
same criteria as had been applied by the Anglo-American
Tribunal in its decision in the Brown case. To sum up, it
may be said that, while the few precedents provided by
arbitral awards or statements of the views of
Governments which relate to classical, and largely outdated, situations of dependence relationships are neither
numerous nor, for good reason, recent, they are nevertheless very clear and very definite. Moreover, a point which
507
United Nations. Reports oj International Arbitral Awards, vol. VI
(op. cit.j. pp. 120 et seq.
508
League o f N a t i o n s . Bases oj discussion . . . lop. cit.i. p. 122

should not be overlooked is that there are no other such
precedents which can be said, after careful study, to
provide support for different solutions.
(16) The Commission also noted that it was at the end of
the nineteenth century that the idea first appeared in the
literature that international responsibility arising out of
an internationally wrongful act can be attributed to a
State only if that State committed it in a sphere of action
in which it had complete freedom of decision and that, in
so far as the State was subject to the control of another
State and its freedom of decision was thereby restricted
for the benefit of another State,
it is that other State which
must be held responsible.509 The Commission noted that
that idea was later taken up and developed with a number
of variations: in 1928 by C. Eagleton510 (who does not,
however, specify how the responsibility of the "dominant" State is to be described in such cases), and in
1934 by R. Ago, who saw in the principle thus set forth
the real basis for the responsibility of a State
for an act
attributable as such to another State.511 Lastly, the
Commission took note of the fact that in subsequent years
many writers, while using different formulae, recognized
that it was the interference or control attributed to one
State in or over the external or internal activity of another
State that gave rise to responsibility on the part of the
former State for
internationally wrongful acts committed
by the latter.512
(17) On the basis of the foregoing, the majority of the
Commission thus reached the conclusion that where, for
one reason or another, a situation of "international"
dependence is established between two States, responsibility for wrongful acts committed by the "dependent"
State must be attributed to what is called the "dominant"
State, in so far as the wrongful act was committed by the
509

In 1883, de Martens wrote:
"Logic and equity would require that States which are in this
dependent situation should be responsible for their actions towards
foreign Governments only in proportion to their freedom of action.
The actions of the Egyptian Khedive or of the Bey of Tunis should
entail a measure of responsibility for the European Powers under
whose tutelage they stand" (Traite de droil international, trans. A. Leo
(Paris, Maresq aine, 1883), vol. I, p. 379).
510
According to this writer:
"If one state controls another in any circumstances which might
prevent the latter from discharging its international obligations, the
basis of a responsibility of the protecting state for the subordinated
slate is laid. Responsibility must be located in each separate case by
ascertaining the actual amount of freedom from external control, or,
conversely, the actual amount of control left to the respondent stale".
(C. Eagleton, The Responsibility of States in International Law (New
York, New York University Press, 1928), p. 43).
511
According to this writer:
"The ground for attributing responsibility to a State for the
wrongful act of another State lies in the fact that the wrongful act was
committed by a subject of international law in the exercise of an
activity in a sphere of action within which that subject is not free to act
as it chooses, in accordance with rules established by itself, and that it
cannot pursue goals of its own but must act according to rules
established by another subject and must pursue goals laid down by the
latter," (Ago, op. cit., p. 59).
" 2 See M. Scerni, "Responsabilita degli Stati", Nuovo Diqesto
Italiano (Turin), vol. XI (1939), pp. 474-475; Barile, loc. cit.. pp. 443 et
seq.; H. Rolin, "Les principes de droit international public", Recueildes
cours de I'Academie de droit international de La Haye, 1950-11 (Paris,
Sirey, 1951) vol. 77, p. 446; G. Morelli, Nozioni di diritto internazionale.
7th ed. (Padua, CEDAM. 1967), p. 364; E. Vitta, "Responsabilita degli
Stati", Novissimo Diqesto Italiano (Turin), vol. XV (1968), p. 734;
According to Verdross (loc. cit.. p. 413) and Ross (op. at., pp. 261 -262),
this theory does not justify all cases of responsibility, but would be
applicable in cases of protectorate where the protecting State does not
undertake the representation of the protected State.

dependent State in a sphere of activity in which, without
losing its separate international personality, it was subjected to the direction or control of the superior State.
One member of the Commission dissociated himself from
this conclusion, being convinced that, in the circumstances envisaged, "dependent" States were not really
subjects of international law. While not contesting the
fact that responsibility for wrongful acts committed by
the "dependent" State devolved on the "dominant"
State, he regarded it as responsibility for the State's
"own" act, not for the act of "another". 513
(18) Having considered the aspects of the problem
relating to international relations of "dependence", the
Commission turned its attention to the relationship
between federal States and member States, with particular
reference to cases of federation in which the member
States retain, from the standpoint of international law,514a
personality separate from that of the federal State.
Although rather rare, such cases do exist and others seem
very likely to occur in the future. A large majority of the
Commission thus found that, within the limits of the
sphere of activity in which the member State possesses its
own international personality, namely, the sphere in
which it has international rights and obligations, it may
sometimes, enjoy complete autonomy with respect to the
federal State. There would then seem to be no reason why
the member state should not be lesponsible for breaches
of its international obligations committed by its organs.
However, it may also happen that in the sector in which it
possesses its own international personality, the activities
of the member State are subject to the direction or control
of the federal State. And it is also possible that, in acting
within the limits of this sector of activity, the member
State may violate international obligations incumbent on
it. The members of the Commission—with the exception
of one of them515—thus took the view that, as in the case
of relationships of dependence, the federal State should
be responsible for internationally wrongful acts attributable to the member State if they were committed in a
sphere of activity subject to the control or direction of the
federal State.
(19) Lastly, the Commission examined a situation in
which it is more likely that a State may today come to
exercise direction or control over a sphere of activity of
another State. This, as has been said above, is the
situation which arises in the event of total or partial
occupation of the territory of one State by another State.
The Commission took the view that this was the kind of
situation in which the question would most frequently
arise of the responsibility of a State for acts committed by
another State in a sphere in which the freedom of decision
and action of the latter State was limited to the benefit of
' ' J The act of the "dependent" would then be assimilable to that of a
"territorial governmental entity" which, according to article 7, para. 1,
of the draft, is an act attributable to the State.
914
If the member State has no international personality it falls, for
the purposes of these articles, into the category of "territorial governmental entities" referred to in article 7, para. 1, of the draft.
Consequently, the federal State will indeed be responsible for the
conduct of organs of the member State, but this will be responsibility for
its own act.
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According to that member of the Commission, a member Slate
which has retained a limited degree of international personality is solely
responsible for any breach of an international obligation committed by
it. since the organization of the federal Slate cannot be considered as
entailing the member State's submission to the power of direction or
control of the federal State.

-ZoSthe former. Admittedly, territorial occupation does not
normally have its origin, like a protectorate or a mandate,
in an international agreement, or, like the relationship
between a suzerain State and a vassal State or between a
federal State and a member State possessing residual
international personality, in provisions of internal law;
but, despite that, the relationship unquestionably has
some features resembling those which mark, for instance,
the relationship between a protecting State and the
protected State. Military occupation in itself, even if it
extends to the entire territory, does not bring about any
change in sovereignty over the occupied territory and
does not affect the international personality of the State
subjected to occupation. Nevertheless, the occupying
State, like a protecting State, has to exercise in the
occupied territory certain elements of its own governmental authority: to safeguard the security of its armed forces
and provide for its own needs in general, or to meet the
needs of the population of the occupied territory and
maintain law and order—an area in which the exercise of
those elements is in fact required, under certain conditions, by the usages and customs of war and by
international conventional law. Here too, the governmental machinery of the occupied State does not
normal./ cease to exist, but survives and continues to
operate in the territory, even if it is subject to conditions
and restrictions which vary greatly from case to case; this
was demonstrated by the experience of the Second World
War. The interference in the international activities of the
occupied State has the effect of confining those activities
within widely varying limits, going so far in some cases of
total and particularly ruthless occupation as to put an end
to them altogether. Interference in internal activities is
always present, even if it too varies in extent from case to
case. Consequently, there will be some areas of activity
which, because they do not affect the interests of the
occupying State, will be left to the free decision of the
local authorities; it follows that the occupied State will
continue to incur international responsibility for any
internationally wrongful acts committed in the areas of
activity in q> Lon. Conversely, the occupying State will
sometimes entrust to units of its own governmental
machinery the exercise of certain functions provided for
in the juridical order of the occupied State, for which it is
unwilling or unable to employ units of the machinery of
the occupied State. The occupying State will then have to
assume international responsibility for any internationally wrongful acts committed by organs of its own
with which it has replaced corresponding organs of the
occupied State, and this will obviously be responsibility
for its own act. Thus here too there will be very extensive
sectors of activity that will continue to be entrusted to
organs of the occupied State, of its territorial governmental entities, of its other governmental entities, and so on,
which will, however, act in accordance with the directions
and under
the control of the authorities of the occupying
State.516 It is precisely in connexion with these sectors of
516
For instance, the instructions of 10 November 1943 to the All;ed
Commission for Italy provided that:
"The relationship of the Control Commission to the Italian
Government and to Italian administration in liberated areas is one of
supervision and guidance* rather than one of direct administration as
in the case of the Allied Military Government."
Direct administration was exercised by the Allied Military Government
only in areas near the front line (M M. Whileman. Digest of
International Law, (Washington. D C . U.S. Government Printine
Office. 1963), vol 1. pp 990 )

activity that it seemed to the Commission, if only from the
standpoint of pure logic, that the phenomenon of responsibility for the act of another must necessarily be
taken into account. Moreover, the few cases which are
known to have arisen in practice confirm the soundness of
this deduction.
(20) In this connexion, the Commission gave attention,
among the older cases, to those in which the Italian
Government held the French Empire responsible, as the
Power then in military occupation of the territory of the
Papal State, for acts deemed to be internationally wrongful that were committed by papal organs. In one of the
most significant cases, the Turin Government noted that,
if the Court in Rome no longer had control over its
actions and was no longer in a position to answer for their
consequences, responsibility for the conduct of papal
organs could rest only with the French State, and "the
mere fact that the French Government disapproved of the
actions taken did not suffice to relieve it of 517
the responsibility which such actions entailed for it". The
Commission also noted that another statement of position, more recent but still prior to the Second World
War, was to be found in the judgment rendered on
1 March 1927 by the Alexandria Court of Appeal in the
Fink case. The petitioner, a German national, claimed
compensation from the Egyptian Government for damage suffered as a result of the sequestration of his
business and its subsequent liquidation by the British
military authorities occupying Egypt. The liquidation,
which Fink considered catastrophic, occurred after his
senior employees had been invited by the Egyptian police
to surrender and had been taken in charge by the military
authorities. The Court ruled that the conduct of the
Egyptian authorities, even if it had been wrongful, could
not have entailed the responsibility of Egypt because the
police, who had invited Fink's senior employees to
surrender, had been subject to the directions
and under
the control of the occupying Power.518 It follows by
implication from this negative conclusion that, in the view
of the Court, which did not have to rule on this other
Article 1 of the Agreement on Control Machinery in Austria
concluded on 28 June 1946 between the Governments of France, the
United Kingdom, the United States of America and the Union of Soviet
Socialist Republics, provided that:
"(o) The Austrian Government and all subordinate Austrian
authorities shall carry out such directions* as they may receive from
the Allied Commission . . ." (United Nations, Treaty Series, vol.
138. p. 86).
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S I. O.I. - C N R . . La prassi italiana di diritto internazionalc
(Dobbs Ferry, N.Y., Oceana, 1970), 1st Series (1861 -1887). vol. II. pp.
875-876. The conduct against which the complaint was laid consisted of
unlawful actions with regard to Italian vessels in the ports of Latium and
other similar actions.
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The considerations of the Court were as follows:
"It is clear from this simple account of the facts that the only
intervention by the Egyptian Government was the invitation b\ the
local police to the petitioner's senior employees to surrender to the
military authorities.
"In the first place, this invitation was more in the nature of a
friendly act, designed to prevent the employees from being arrested
manu miluari and taken through the streets of Cairo in that way.
"In addition, the local authorities, in assisting the occupation forces,
have always acted on behalf of the latter in accordance with the
principles of international /flu*, which were universally respected even
during the last war, and the local authorities cannot be held responsible
for collaboration imposed by circumstances*.
"The only acts causing actionable damage, namely, the sequestration and liquidation of the business, were carried out exclusively b\
the British military authorities," (Journal du droit international
(Pans). 55th year. No. 1 (January-February 1928), p. 196.)

aspect, any responsibility for acts committed by the
Egyptian authorities must be placed on the occupying
State, obviously as responsibility for the act of another.
(21) As for cases in more recent times, two acts which
occurred during the German occupation of Rome seem
particularly relevant to the problem under consideration.
On 2 May 1944, the German military police, who were
occupying Rome, forcibly entered a building forming
part of the Basilica of St. Mary Major, where they made
arrests. That action was an obvious international offence,
since the extraterritoriality of the property of the Holy See
in Rome was guaranteed by an obligation expressly set
forth in the Lateran Treaty and that obligation, because
of its typically localized and territory-linked character,
was binding not only on Italy, but also on any State
exercising its authority in exceptional circumstances in
Rome. The responsibility of Germany which the Holy See
asserted on that occasion was thus, without any possible
doubt, a responsibility incurred by the German State for
an act of ils organs, and of its organs alone—hence, from
every standpoint a direct responsibility. Three months
earlier, however, on 3 February 1944, it was the Italian
police who forcibly entered St. Paul's without the Walls,
where they committed acts of depredation and male
arrests. But as it was common knowledge that the Italian
police in Rome operated under the control of the
occupying Power, the Holy See addressed its protest not
to any Italian authorities but to the German authorities,
asserting the responsibility of the occupying Power in that
instance too. However, in doing so, it attributed to
Germany international responsibility for offences committed by non-German organs in a sector of activity that
was subject to the control of the German occupation
authorities—responsibility which must therefore
be qualified as responsibility for the act of another.319
(22) Lastly, a statement of position particularly relevant
to the question under consideration was noted in the
decision rendered on 15 September 1951 by the Franco-

" » On these matters, see R. Ago. "L'occupazione bellica di Roma e
il Trattato lateranense", Istituto di Diriito internazionale e stranicro
dclla Universita di Milano. Commuunicazioni e Studi (Milan, Giuifre,
1945), vol. II, pp. 154 eiseq. Situations of which the Napoleonic era had
already provided examples re-emerged during the Second World War:
situations of what are called "puppet" Slates or Governments, i.e. States
or Governments set up in a given territory on the initiative of the
occupying Power and closely dependent on the State which brought
them into existence. This subject was discussed in the report of the
International Law Commission on the work of its thirtieth session. On
that occasion, the Commission observed that
"In such situations, it is possible that in certain circumstances the
dominant State will be called upon to answer for an internationally
wrongful act committed by the "puppet' or dependent State."
(Yearbook . . . 1978, vol. II (Part Two), p. 100. document A 33-10.
chap. Ill, sect. B.2, para. (7) of commentary to article 27).
The Commission had therefore concluded that the problems of
international responsibility arising out of the conduct of organs of a
"puppet" State could, like those arising out of the conduct of organs of
any dependent Slate, fall within the notion of responsibility "for the act
of another".
Reverting more specifically to the question at its present session, the
Commission distinguished between the case in which the puppet State
would, in fact, be deprived of international personality and would thus
be only a sort of "territorial governmental entity" of the occupying
State, within the meaning of article 7. paragraph 1 of the draft, ana the
other case, in which it would have its own international personality. In
the first case, the occupying State would be responsible for internationally wrongful acts committed by the puppet State or
Government as its "own acts", attributable to itself. In the second case,
it would be responsible for the "acts of another", in that the acts took
place in a sphere of activity under its direction or control.

Italian Conciliation Commission established under article 83 of the Treaty of Peace with Italy (1947) in the Due
de Guise case. In that case, the French Government called
on Italy to return a property owned by French citizens
which had been requisitioned under the decrees issued on
21 November 1944 and 4 January 1945 by the (Italian)
High Commissioner for Sicily, which at that time was
under military occupation by the allied and Associated
Powers. The Commission allowed the French claim,
observing, inter alia, that:
It is immaterial in the present case that on 21 November 1944 the
Allied and Associated Powers exercised administrative control* in Sicily,
seeing that no evidence has been brought to show either intermeddling
on the part of the Commander of the Occupation forces or any Allied
authority calling for the requisition decrees of 1944 and 1945."°

The decision therefore expressly affirms that the occupied
State remains responsible for internationally wrongful
acts committed by it without any interference or control
by the occupying State. It must obviously be deduced,
a contrario, that if such interference occurs and such
control is established over the activity in connexion with
which the international ofTence takes place, responsibility
passes to the occupying State, which is then answerable
for the act of the o cupied State.
(23) The writers on international law who have studied
the question of the responsibility of a State for internationally wrongful acts r. .mitted by other States
have seldom asked themselves whether a problem of this
kind could arise in cases of military occupation by a State
of the territory or part of the territory of another State.
Those who have done so, however, have agreed that
responsibility for the act of another could also arise in
such instances.521 Moreover, the Commission did not fail
to notice that many authors assert that international
responsibility for the wrongful act of another State may
arise not only in cases of de jure dependence of one State
on another but also in cases of de facto dependence."2 It
goes without saying, therefore, that in the view of those
authors as well, the occupying State should answer for
wrongful acts committee y the occupied State in an area
of activity in which the latter is subject to the former
State's power of direction and/or control.
(24) On the basis of these elements, the Commission—
with the exception of the member whose dissenting
opinion on certain issues has already been mentioned—
expressed the view that the occupying State too could find
itself in the situation of being internationally responsible
for a wrongful act committed by the occupied State, on
two conditions: {a) that the occupied State continued to
exist as a separate subject of international law; and
(b) that the internationally wrongful act was committed
by the occupied State in an area of activity in which
that State was subject to the direction or control of the
occupying State. In this connexion, it seemed irrelevant to
the Commission, with the exception of one member,
whether the occupation of the territory was complete or
si0
International Law Reports—1951, ed. H. Lauterpacht (London.
Butterworth. 1957), p. 426.
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See Ago, "L'occupazione bellica . . ." (be. cit.J, pp. 163 et seq..
Verdross, Volkerrecht, 5th ed.. (Vienna. Springer, 1964). p. 390. Ross
recognizes (he responsibility of the occupying State for acts committed
by organs of the occupied State, but in his opinion, it would be
responsibility for an act of its own (op. cit.. p. 260).
5
— See. for example. Strupp, he. cit.. pp. 112-133: Klein, op. cit..
p i l l : Barile. loc. at., p. 446; 1. von Munch. Dasvolkerrechiliche Deliki in
der modernen Emwicklung der Volkerrechtsgemeinschaft (Frankfurtam-Main. Keppler. 1963). p. 235.

partial or whether it was effected lawfully or not, since the
occupied State's position of subjection to the occupying
State's power523of direction or control could occur on the
same terms.
(25) Having thus completed its analysis of the principal
examples of cases in which, despite their diversity, it is
apparent, in the opinion of almost all the members of the
Commission, that a State can be required under international law to answer for an act committed by
another State, the common feature of those cases being
the latter State's subjection to the former State's power of
direction or control, the Commission took up another
case, namely that of a State which exercises coercion
against another State to secure the commission by the
latter, against its will, of a breach of an international
obligation to a third State. Reference has already been

made to this case in the commentary to article 27, in order
to distinguish it from the case of "participation"
in the
internationally wrongful act of another State.52* There,
the Commission stated that in the case of "coercion" to
commit an international offence,
. . . the commission of the wrongful act remains exclusively the act of
the Slate subjected to coercion. The State applying the coercion remains
entirely foreign to the commission of the offence; it carries out none of
the actions constituting the offence and provides no aid or piactical
assistance in its commission . . . There can be no question of attributing
to the State that exercises the coercion a share in the wrongful act
committed b> -.. <ner State under the effect of that coercion. That
would be justified only if the State in question had taken an active part in
performing the act, but that is not the case here. . . ," 325

At the same time, the Commission ruled out the possibility of the act being a separate offence by the coercing
State against a third State injured by the State coerced.
The Commission added, however, that this did not mean
that the State which exercised coercion to induce another
State to commit an internationally wrongful act should be
regarded as totally uninvolved in the act or that it should
not have to suffer any of the consequences of the act; nor
did it mean that the internationally wrongful act committed by the coerced State could be treated in the same
rnonner as an internationally wrongful act committed by
a State acting in the free exercise of its sovereignty. In the
case under consideration here, the coerced State behaves
as a State deprived of its sovereign capacity of decision. In
the opinion of the Commission, the condition of that

523
According to the member in question, a distinction would on the
other hand have to be drawn between the case in which the occupation
as such was wrongful and the case in which it was not; in the latter case,
he would be reluctant even to use the word "occupation", at least
without an appropriate adjective such as "liberating" or "friendly". In
cases where the occupation was effected wrongfully, the occupied Stale,
according to the same member of the Commission, would find its own
State organization replaced entirely by that of the occupying State,
which would then be logically responsible for wrongful acts committed
in the occupied territory as acts attributable to itself. In cases where the
occupation was effected lawfully, however, as in the case of reaction to
aggression, the wrongful acts committed by organs of the "occupied"
State would always be attributable to that State, which would be
exclusively responsible for them. No exception to the rule established in
draft article 1 would then be necessary.
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See paragraphs (8) to (II) of the commentary to article 27.
Yearbook...
1978, vol. II (Part Two), pp. 101-102. document
A 33/10, chap. HI. sect B. 2.
>2i
Ibid., p. 101. para. (10) of the commentary.
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Apart, of course, from the possible existence of an international!)
wrongful act by the coercing Stale againsi the State coerced (or even
against other members of the international community) in the event of
the use of coercion being internationally wrongful in itself [ibid., para.
(9) of the commentary)

State was similar to that of a dependent State or a State
under territorial occupation, and for that reason the
Commission indicated that it would examine, in the
context of article 28, whether the relationship established
between the coercing State and the State which is coerced
into committing a wrongful act is a relationship liable to
give rise to a case
of responsibility of a State for an act of
another State.527
(26) In preparing the present article, the Commission
thus resumed its consideration of the question; all except
one of its members528 held that it was necessary to
recognize the existence of the international responsibility
of the coercing State for the wrongful act committed by
the State which suffered the coercion. In their opinion,
that responsibility was therefore responsibility for an act
of another State. In other words, the Commission is of the
opinion that a State which commits an internationally
wrongful act under coercion by another State is in fact in a
situation similar to that of a State which in one area of its
activity is subject to the direction or control of another
State. Since in this latter case the State is not acting in the
free exercise of its sovereignty, it is not acting with
complete freedom of decision and action. The coercing
State compels the other State to take the course of
committing an international offence which in other
circumstances it would probably not commit. The only
difference between this and what happens in a relationship of dependence or in a case of territorial
occupation is that here the State's position of "dependence" is purely occasional and not permanent. But
the fact remains that the State engaging in the occasional
conduct adopted under coercion, like the State engaging
in conduct adopted in an area of activity permanently
subject to the direction or control of another State, does
in fact act without freedom of decision. To conclude,
viewed from this angle the situation is the same, and so the
Commission considered that the consequences in the
matter of responsibility should also be the same.
(27) The Commission considered it useful to report two
practical cases in support of its conclusions. The first is
the Shuster case, which uates back to 1911. At that time
the Persian Government, under coercion as a result of the
occupation of part of its territory by Tsarist troops, broke
the contract it had concluded with Shuster, an American
financier, whom it had engaged as an economic adviser to
reorganize the State finances. The Persian Government
reluctantly dismissed Mr. Shuster and took it upon itself
to compensate the victim of its action, thus avoiding an
international dispute. However, as commentators on the
incident pointed out at the time, it was only that
spontaneous grant of compensation by the Persian
Government which prevented the United States
Government from invoking the indirect international
responsibility of the St. Petersburg Government, since the
action of the Persian authorities had been taken under
527

Ibid., pp. 101-102. para. (11) of the commentary.
In the opinion of that member, the State to which the internationally wrongful act is attributable is answerable, and is alone
answerable, for the internationally wrongful act it committed under the
coercion of another State. If the coercion is unlawful, there will be an
internationally wrongful act and responsibility will lie with the coercing
State vis-a-vis the State coerced (or, as the case may be, vis-a-vis the
international community as a whole), but the coercing State will be
answerable only for the coercion, and not additionally for the wrongful
act committed by the State coerced. No exception would therefore have
to be stipulated, even as regards the cases envisaged in this paragraph, to
the rule established in article I of the draft.
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coercion by the latter Government.529 The second is the
Romano-Americana Company case, concerning a United
States company which suffered loss as a result of the
destruction, in 1916, of its oil storage and other facilities
in Romanian territory. The facilities were destroyed on
the orders of the Romanian Government, then at war
with Germany, which was preparing to invade the
country. After the war, the United States Government,
believing that the Romanian authorities had been "compelled" by the British authorities to take the measure in
question, first addressed its claim on behalf of RomanoAmericana to the Government in London, with a view to
obtaining compensation from it for the wrong suffered by
its national.S3<J However, the British Government denied
all responsibility on the ground that no compulsion had
been exerted in that case, either by it or by the other Allied
Governments, which it asserted had simply urged the
Romanian Government, in its own interest and for the
sake of the common cause, to take an action which it had
carried out in complete freedom and for which it had itself
been bound to bear531the responsibility in case of damage
to third parties.
Thereupon the United States
Government finally agreed to address its claim to the
Romanian Government, which in turn agreed to assume
responsibility for the acts committed by its own organs in
1916. It should be emphasized that the only point on
which there was disagreement at any time between
Washington and London was whether or not, in this
particular case, there nau been any "compulsion" exerted
on Romania by the United Kingdom. The two
Governments seem clearly to have agreed that, if any
compulsion or coercion really had been exerted in the case
in question, the Government exerting it would have had
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See in particular C. L. Bouve. "Russia's liability in tort for
Persia's breach of contract", American Journal of International Law
(Washington, D.C.), vol. 6, No. 2 (April 1912). pp. 389 et seq.
930
In support of its action, the United Slates Government argued
that the circumstances of the case revealed
" . . . a situation where a strong belligerent for a purpose primarily its
own arising from its defensive requirements at sea, compelled* a
weakei Ally to acquiesce in an operation which it carried out in the
territory of that Ally" (note from the United States Embassy in
London dated 16 February 1925, in G. H. Hackworth. Digest of
International Law (Washington. D C , U.S. Government Printing
Office. 1943), vol. V, p. 702).
531
See the note from the British Foreign Office dated 5 July 1928:
"In the opinion of His Majesty's Government the facts of the case
e^ablish beyond any question that the destruction of the property of
;ne Romano-Americana Company was carried out under the direct
orders of the Roumanian Government, and was therefore in law and
in fact the act of that Government . . . .
"His Majesty's Government do not deny that, in company with the
French and Russian Governments, they urged the Roumanian
Government, through their accredited representative in Bucharest, to
make the fullest use of the powers assumed by them early in the
campaign to prevent the enemy from obtaining the means of
prolonging a war disastrous alike to all involved in it at that time, but I
must reaffirm that they could not and did not in any way go beyond
the limits of persuasion and good counsel as between governments
associated in a common cause . . . .
"His Majesty's Government have every reason for believing that
the Roumanian Government would be willing to offer the same terms
of settlement to the Romano-Americana Company as have already
been accepted by the British, French, Dutch and Belgian companies
and by those Roumanian corporations such as the Astra Romana and
the Steaua Company, in which the shares are mainly held by nonRoumanian shareholders. His Majesty's Government therefore must
decline to accept any responsibility whatever for the compensation
which may be due to the Romano-Americana Company arising out
of the destruction of their properties in Roumania in 1916". {Ibid.,
p. 704.)

to answer for the act committed by the Government
which had been forced to act against its will.
(28) Furthermore, the Commission decided that the
responsibility of the coercing State for the wrongful act
committed under the effect of its coercion by the organs of
the other State cannot be described as responsibility for
its own act. 532 In the case under consideration, the organs
of the State coerced act in the exercise of elements of the
governmental authority of that State on the basis of a
decision taken by it, regardless of the conditions in which
the decision was taken. The act they commit is attributable to their State alone, and not to the coercing State.
Nor can the responsibility of the latter State be construed
as responsibility for the wrongful act constituted by the
use of coercion. This is so not merely because there might
be cases in which the use of coercion is not in itself
wrongful533 but mainly because, even when it is wrongful, it constitutes an offence against the State suffering the
coercion (or, as the case might be, against the international community as a whole). The State having
committed this wrongful act will, of course, have to be
answerable for it, but the act will not for all that be
identical with the act committed by the coerced State
against a third State. The responsibility of the coercing
State for the internationally wrongful act committed by
the State coerced can therefore only be described as
responsibility for the internationally wrongful act of
another State.
(29) Having reached this conclusion, the Commission
set about establishing what should be the nature of the
coercion exerted by a State against another State in order
for the wrongful act committed by the latter under the
effect of that coercion to generate the international
responsibility of the former State. The Commission
wondered, in particular, whether such coercion should
necessarily be constituted by the use or threat of armed
force or whether it could take other forms, particularly
the form of economic pressure. After careful consideration, it came to the conclusion that for the purposes of
the present article, "coercion" is not necessarily limited to
the threat or use of armed force, and should cover any
action seriously limiting the freedom of decision of the
State which suffers it—any measure making it extremely
difficult for that State to act differently from what is
required by the coercing State. Some members of the
Commission suggested establishing a link between the
notion of coercion used in the present article and that in
article 52 of the Vienna Convention on the Law of
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The view that an act committed by a State under coercion by
another Stale is to be considered as an act of the coercing State has been
advanced by Ross, op. cit., p. 260; Quadri, op. cii., p. 603; Verdross,
"Theorie . . .", (loc. cii.), pp. 413etseq.;}. H. W. Verzijl, International
Law in Historical Perspective (Leyden, Sijthoff, 1973), vol. VI. pp. 712 et
seq.
933
In the commentary to article 27, the Commission stated in this
connexion:
"There is no doubt that in present-day international law. just as in the
United Nations system, coercion that includes the use or threat of use
of armed force is, save in exceptional cases, an international offence of
the utmost gravity . . . As to the other forms of pressure, and in
particular economic pressure, it is well known that opinions still
differ; some simply assimilate these pressures to the internationally
prohibited forms of coercion, while others see them as measures
which, although reprehensible, are not internationally wrongful."
[Yearbook . . . 1978. vol. II (Part Two), p. 101, document A.33-10.
chap. Ill, sect, B. 2, para. (8) of the commentary to article 27.)

Treaties, 534 but it was finally agreed that the notion of
coercion in the latter article might be narrower in scope
than it should be in the present context.
(30) The Commission did not identify any other cases in
which, under general international law, there would be
grounds for holding a State responsible for an internationally wrongful act committed by another State.
An extension of the rule to other cases could of course be
envisaged under international treaty law.S3s Leaving aside
the question whether it would not be more appropriate, in
that instance, to speak of one State guaranteeing another
against the economic consequences of any international
responsibility incurred by the latter, the Commission
wishes to emphasize that what at first sight appears to be a
single case actually comprises two different ones. The
agreement derogating partly or wholly from general
international law could be an agreement between State
A—which would assume responsibility for certain acts
that might be committed by State B—and State C, the
presumed victim of the acts covered by the provisions of
the agreement. If such were the case, it is obvious that
State C could claim reparation from State A for offences
committed to its detriment by State B, and that State A
could not evade the treaty obligation it had accepted in
that connexion. 536 However, there is clearly no need to
provide for this case here, since the articles of the present
draft can always be derogated from by treaty, provided
they do not contain rules of jus cogens. Secondly, the
agreement concluded in derogation of general international law could be an agreement between State A and
State B, the latter State being the presumed author of an
offence to the detriment of State C. Obviously, such an
agreement—and the resulting extension of cases of responsibility for the act of another to cases not provided
for under general international law—could operate only
with the consent of State C, since the latter would not be
bound by an agreement which for it would be simply a res
inter alios acta.531 In any event, the Commission considered that there was no need to provide for this in the
article it intended to formulate.
(31) Having completed its consideration of cases in
which, in its opinion, the existence of the international
responsibility of one State for an internationally wrongful
act committed by another State must be recognized, the
-3A For ihe text of the Convention (hereinafter referred to as the
"1969 Vienna Convention"), see Official Records oj the United Nations
Conference on the Law oj Treaties, Documents of the Conference (United
Nations publication. Sales No. E.7O.V.5). p. 289.
!3i
Some writers have referred to this possibility and have treated it
as a case in which responsibility for the act of another would not be open
to doubt. See. for example. Dahm. op. cii.. p. 204; L. Cavare. Le droit
international public posiiif, 3rd ed.. rev. by J.-P. Queneudec (Paris.
Pedone. 1970). vol. II. p. 507; I. Brownlie. Principles of Public
International Law, 2nd ed. (Oxford, Clarendon Press. 1973). p. 442.
936
A more doubtful point is whether Slate B could evade the
obligation under general international law to make reparation for the
consequences of an internationally wrongful act committed against
State C if the latter addressed itself to it for that purpose, in breach of its
agreement with State A but without breaching any undertaking towards
B
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If Slate C. having suffered from an internationally wrongful act
committed by Stale B. refused to accept the agreement concluded by B
with A and to seek reparation from a State other than B itself, the latter
would of course be obliged, in accordance with general international
law. to answer for the act committed. It would then have no alternative
but to make its own approach to State A in order to obtain
reimbursement of the amount of compensation paid to Slate C. The true
nature of the agreement between A and B as a 'guarantee' agreement
would then become apparent.

Commission had to consider a question that follows
automatically from such recognition. It had to consider
whether the responsibility thus devolving upon another
State precludes that of the State which committed the
internationally wrongful act or whether it is incurred in
parallel with the latter's responsibility. The Commission
noted that State practice is not really clear in this
respect538 and that doctrine is divided on the point. 539
The Commission therefore discussed the question at
length, examining the arguments for and against the two
possible hypotheses. In support of the view that the
responsibility of the State which has the power of
direction or control over another State or which has
exercised coercion against it should be exclusive, it was
pointed out that the State subject to direction, control or
coercion is, in the circumstances, deprived of the power to
determine its conduct freely, and it would therefore be
unjust to hold it responsible for an act committed by it
under such conditions. In the view of the proponents of
this argument, the criteria for admitting cases of responsibility for the act of another obviously had to be
very restrictive (in particular, the coercion must have been
"irresistible"), but when the strict conditions governing
its existence were fulfilled, that responsibility should be
regarded as excluding all responsibility on the part of the
State that committed the internationally wrongful act. In
opposition to this view, it was pointed out that there had
nevertheless been cases in which the State which had
committed the internationally wrongful act could have
resisted the instructions from the State having the power
to give it those instructions, or the coercion exercised by
another State, and that the adoption of a principle which
in any case precludes responsibility on its part would not
encourage it to resist pressure. Moreover, the State
instructed or coerced sometimes went even beyond what
had been asked of it by the instructing or coercing State—
not to mention the fact that, in the case where a State had
only power of control over the activities of another State,
that other State might commit a wrongful act without the
State which controlled it having asked it to do so. In the
end, the Commission was convinced by the force of these

""" Practice provides a number of indications thai would tend to
pro\ ide support for the idea of the exclusive nature of the responsibility of
the Slate answering for the act of another. When States have been
approached with demands for reparation in respect of an internationally
w rongful act committed by another Slate, no mention has e\er been made
of the existence of any responsibility thai might remain with the latter, nor
have there been any cases in which both States have been approached at
the same time. For its part, the State lo which the demand for reparation
has been addressed has either denied or admitted its responsibility,
without mentioning any division of responsibility with the Slate which
committed the internationally wrongful act. In addition, the possibility of
dual responsibility was not envisaged in the replies lo point X of the
request for information submitted lo Slates by ihe Preparatory
Committee of the 1930 Codification Conference (League of Nations.
Bases oj Discussion . . . (op. citj, pp. 121 el sea). It will be noted that in
the Fink case (referred lo above in paragraph (20) of this commentary), in
which the claimant State approached the occupied Stale to obtain
reparation for damage caused by acts committed by its organs at the
request of ihe occupying State, ihe Court of Appeal of Alexandria denied
the existence of any responsibility on the part of the occupied State.
Nevertheless, except in this particular case, the responsibility of the Slate
lo which the internationally wrongful act was attributable has never been
expressly precluded.
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Eagleton (op. cii.. pp. 26 et seq.) and Ross (op. cii.. p. 261) hold
that the responsibility which in certain cases devolves upon a State other
than the Slate which actually committed the wrongful act is exclusive.
Ago (La responsabilila indiretta . . . (op. cii.). p. 54). Barile (he. cii., p.
447). Morelli (op. cii.. p. 364) and Verzijl (op. cii.. p. 705) lean towards
the opposite view.

arguments. It therefore decided that the attribution of
international responsibility to a State which has the
power of direction or control over a certain area of the
activities of another State or which has coerced another
State into committing a wrongful act should not automatically preclude the responsibility of the State subject
to that power or coercion. The latter's responsibility
could be wholly precluded only if, in committing the
internationally wrongful act, it had done no more than
the other State had asked it to do and if resistance to the
request had been extremely difficult. In other cases, that
responsibility should subsist, although to a lesser degree,
alongside that of the State which has the power of
direction
or control or which has exercised the coercion.5*0 In part 2 of the draft, the Commission will
determine how responsibility for one and the same act
should be divided between the two States and what form
each share of the responsibility should take. This solution
seemed to have the advantage of allowing the
Commission not to confine itself to considering, as a
cause of responsibility for the act of another, such a harsh
form of coercion as that involving the threat or use of
armed force. It also seemed to the Commission that this
solution was the one which best looked after the interests
of the injured third State, which, in particularly delicate
cases, would not find itself debarred from bringing its
claim against the State which had committed the wrongful act.
(32) In conclusion, it should be added that, after some
thought, the Commission decided not to deal with the
question of the possible existence of cases of responsibility of a State for an internationally wrongful act by a
subject of international law other than a State, and in
particular by an international organization. Although
theoretically possible, such a case seemed to be of no
practical interest.
(33) On the basis of the conclusions reached at the end
of this lengthy analysis of all aspects of one of the most
difficult questions which it has had to face in connexion
with the present draft, the Commission proceeded to
formulate article 28. It will readily be seen that the first
case for which this article establishes application of the
exceptional principle of attribution of responsibility for
an internationally wrongful act to a State other than the
State which has committed the act is that defined in
paragraph 1 of the article, namely, the case in which the
first State has, dejure or de facto, the power of direction or
control over the second State in the field of activity in
which the internationally wrongful act has been committed. This situation has been so amply illustrated by
various examples in the preceding paragraphs of this
commentary that there is no need to dwell at this stage on
why the Commission regarded it as the main instance of
responsibility for the act of another in international law.
As a result, therefore, of the first clause of article 28, if,
regardless of the type of relations existing between two
States, an internationally wrongful act occurs in a field of
activity of a State which is subject to the direction or
control of another State, that other State win incur

5a0
In accepting this argument, the Commission is departing slightly
from the view it expressed in paragraph (11) of the commentary to
article 1 (see foot-note 487 above) and in paragraph (3) of the
introductory commentary to chapter IV of the draft (Yearbook . . .
1978. vol. II (Part Two), p. 99, document A/33/10, chap. Ill, sect. B. 2).

international responsibility;3*1 it is not necessary for the
latter State actually to have used its power in the specific
case in question, in other words, for it actually to have
given the instructions to commit the offence, or, in
exercising its power of control, for it to have "permitted"
the offence which the "controlled" State was going to
commit. For article 28, paragraph 1, to apply, it is
likewise of no importance whether the relationship between the two States which lies at the basis of the power of
direction or control exercised by one over the other is a
relationship established in law or purely a matter of fact,
or whether it is lawful or unlawful. As has been seen,
historical cases of relations between two States in which
one of them had a power of direction or control in a field
of activity belonging to the other have included international relationships of dependence: for instance, in
the past, "vassalage" or the "international" protectorate,
in the proper sense of the term; or, right up to the present,
relations between federal States and member States of the
federation, where the member State has retained an
international capacity of its own, however limited; and
above all, relations between occupying State and occupied State in cases of territorial occupation. It is hardly
necessary to reiterate that in the majority, although not
unanimous, view of the Commission, this last-mentioned
form of relationship, characterized in most cases by the
fact that the occupied State retains its sovereignty and its
own international personality while the occupying State
exercises functions of direction and control over the
occupied State's activities in a wide variety of fields, is the
one likely today to provide the most frequent and most
topical examples of the phenomenon of the attribution to
a State of international responsibility for an act committed by another State.
(34) The second case in respect of which article 28
provides separately, in paragraph 2, for the international
responsibility of a State for an internationally wrongful
act committed by another State is that in which the first
State has resorted to coercion to induce the second State
to commit the internationally wrongful act. For this case
to arise, it is clearly not enough for coercion to have been
exercised by one State against another and for the latter to
have committed an internationally wrongful act. There
must also be a specific link between the two: the first State
must have required the second State to commit the
wrongful act and must have resorted to coercion to back
up its demand. On the other hand, it is irrelevant whether
the use of coercion was in itself unlawful or not. As to the
form which this coercion must take in order to place
responsibility on the coercing State for the wrongful act
committed by the State coerced, the Commission did not
see any point in providing an exact definition. The word
"coercion" is in itself precise enough to designate an
action which is directed against another State and which
seriously curbs that State's freedom to adopt conduct
other than that required by the State taking the action.
The clearest and most straightforward case is, of course,
that involving the use or threat of armed force; in the
Commission's view, however, there is no reason why
coercion should not take other forms, and in particular
that of serious economic pressure, provided always that it
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If, on the other hand, the act in question occurs in a sector of
activity in which the State committing the act enjoys complete freedom
of decision and action, the responsibility will logically lie with thai State
alone.

is such as to deprive the State suffering it of any possibility
of deciding freely on the conduct to be adopted.
(35) Paragraph 3 of article 28 then draws attention to
the fact that, in the cases referred to in paragraphs 1 and 2,
in addition to the responsibility for the act of another of
the State which has the power of direction or control or
which has exercised the coercion—that is, the principal
and inescapable responsibility—the otherwise normal
responsibility of the State to which the internationally
wrongful act is attributable may also continue to exist. As
the Commission has just mentioned, this second responsibility will doubtless arise in cases where the State to
which the internationally wrongful act is attributable has
done more than was demanded of it by the State which
has the power of direction or which has exercised the
coercion, or in cases where it would not have been too
onerous for it to have resisted the instructions or the
coercion; or where the State in fact acted of its own
volition, though in a field of activity subject to the control
of another State. In any event, the task of determining the
possible division of responsibility between the two States,
should it be recognized that there is also responsibility on
the part of the State which committed the internationally
wrongfuj act, will be undertaken in part 2 of the draft,
which will deal with the content, forms and degrees of
international responsibility. The problem of direct concern in this article is solely that of determining those cases
in which responsibility for the act of another, whether on
its own or along with that of the State which has
committed the offence, arises for the other State involved
in such cases.
(36) Accordingly, article 28, like article 27 which precedes it in the same chapter, is concerned with a situation
in which one State is involved in the internationally
wrongful act of another State. In the case of article 27, this
involvement lies in aid or assistance for the commission of
the internationally wrongful act by the other State. In the
case of article 28. it lies in the power of direction or
control enjoyed by one State in the field of activity in
which the wrongful act has been committed by the other
State, or in coercion by the first State to induce the second
State to commit the act in question. In both cases, the
existence of an inr-=<-national offence committed by a given
State gives rise to international responsibility on the part
of another State. However, the basis and the ratio for this
responsibility are different. Article 27 in fact covers two
separate internationally wrongful acts, even though the
existence of the offence of the State which renders aid or
assistance for the commission of the offence by the State
receiving that aid or assistance is manifestly linked with
the commission of that second offence. The present
article, on the other hand, relates to a single internationally wrongful act, attributable as such to a single
State. In this case, however, the involvement of another
State in one of the ways described above means that that
other State finds itself attributed international responsibility for the act of another, even if this responsibility does
not necessarily absorb that which, under the general rule,
is always attributable to the State which has committed
the act in question.
(37) With regard to the terminology used, the
Commission, in order to avoid any ambiguity, preferred
to avoid the expression "indirect" or "vicarious responsibility" (responsabilite indirecte in French, miltelbare Haftung in German) to designate the situation
envisaged in article 28. Although used regularly by most
writers to cover all cases in which a State is called upon to

answer for an internationally wrongful act committed by
another State or another subject of international law, the
expressions in question have sometimes been employed,
especially in the past, to designate widely differing
situations. 542 The Commission has therefore spoken
solely of the international responsibility of a State for the
wrongful act of another State.
CHAPTER V

CIRCUMSTANCES PRECLUDING WRONGFULNESS
Comaent&ry*/
(1) The subject of part 1 of the draft is the "internationally wrongful act"; in other words, part 1 is
concerned with defining the rules for establishing, under
international law, the existence of an act which is to be
characterized as wrongful and which, as such, constitutes
the source of a State's international responsibility. Article
1 enunciates the basic principle attaching international
responsibility to every internationally wrongful act of a
State. Following on the enunciation of that principle,
article 3 indicates in general terms the conditions which
must be fulfilled for there to be an internationally
wrongful act of a State, i.e.. it establishes the constituent
elements of an act that warrant its being so characterized.
The article says that there is an internationally wrongful
act of a State when conduct is attributable to the State
under international law (the subjective element) and that
conduct constitutes a breach of an international obligation of the State (the objective element). Next, the draft
articles formulated in chapters II and III respectively
analyse and expand on each of those two elements, while
chapter IV deals with certain special situations in which,
in one way or another, a State is implicated in an
internationally wrongful act committed by another State.
Chapter V. which completes and rounds off part 1 of the
draft, is intended to define those cases in which, despite
the apparent fulfilment of the two conditions for the
existence of an internationally wrongful act. its existence
cannot be inferred owing to the presence of a circumstance which stands in the way of such an inference. The
circumstances usually considered to have this effect are
consent, countermeasures in respect of an internationally
wrongful act, force majeure and fortuitous event, distress,
state of emergency and self-defence. It is with each of
these separate circumstances precluding wrongfulness
that chapter V is concerned.
(2) The Commission has already had occasion to state
its view that the true effect of the presence of such
circumstances is not, at least in the normal case, to
preclude responsibility that would otherwise result from
an act wrongful in itself, but rather to preclude the
characterization of the conduct of the State in one of
those circumstances as wrongful. In the commentary to
draft article 2, for example, it is stated that:
The Commission also recognized that the existence of circumstances
which might exclude wrongfulness. already mentioned in the commentary to article I. did not affect the principle stated in article 2 and
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For the various meanings in which (he expression "indirect" or
"vicarious" responsibility has been used, see. inter alia. Klein, op. cit.,
pp. 41 ei seq.
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could not be deemed to constitute an exception to that principle. When a
Stale engages in certain conduct in circumstances such as self-defence,
force majeure, or the legitimate application of a sanction, its conduct
does not constitute an internationally wrongful act because, in those
circumstances, the State is not required to comply with the international
obligation which it would normally have to respect, so that there cannot
be a breach of that obligation. Consequently, one of the essential
conditions for the existence of an internationally wrongful act is absent.
This case certainly cannot be claimed as an exception to the rule that no
State can escape the possibility of having its conduct characterized as
internationally wrongful if—and this is the point—its conduct meets all
the conditions.5*3

(3) It would be incorrect to regard the expressions
"circumstances precluding responsibility" and "circumstances precluding wrongfulness" as mere synonyms.
Such an idea could be considered valid only by those who
define a wrongful act in terms of the responsibility
resulting from that act or—to put it more plainly—who
characterize an act as wrongful only because the law
attaches responsibility to the act in question. According
to the proponents of this argument, if no responsibility
attaches to the commission of a given act the act cannot
logically be characterized as wrongful; thus, in speaking
of circumstances precluding responsibility, one would be
referring to the same notion as if one spoke of circumstances precluding wrongfulness.5*4 But matters seem
different to those who regard the notion of the "wrongful
act" as one which, although linked to that of "responsibility", nevertheless remains distinct from it.
Throughout the drafting of the articles, the Commission
has made clear its conviction that a distinction must be
drawn between the idea of "wrongfulness", indicating the
fact that certain conduct by a State conflicts with an
obligation imposed on that State by a "primary" rule of
international law, and the idea of "responsibility", indicating the legal consequences which another ("secondary") rule of international law attaches to the act of the
State constituted by such conduct.
(4) Moreover, it must be borne in mind that the basic
principle of the draft is, as already mentioned above, the
principle enunciated in article 1, which affirms that every
internationally wrongful act of a State entails the international responsibility of that Sate. If, therefore, in a
given case, the presence of a particular circumstance were
to have the consequence that an act of a State could not be
characterized as internationally wrongful, that same
presence would automatically have the consequence that
no form of international responsibility linked to a
wrongful act could result from it. In other words, for the
purposes of the draft, any circumstance precluding the
wrongfulness of an act necessarily
has the effect of
precluding responsibility as well.545 However, the converse does not apply with the same ineluctable logic.
There is no reason why, from a purely theoretical
SAi
Yearbook . . , 1973. vol. II, p. 178, document A/9010/Rev.l,
chap. II, sect. B. 2, para. (7) of the commentary to article 2.
5AA
For example, H. Kelsen, "Unrecht und Unrechtsfolge im
Volkerrecht", Zeitschriftfur offentliches Recht (Vienna), vol. XII, No. 4
(October 1932), pp. 481 ei seq. Since Kelsen does not accept the
distinction between "primary" rules and "secondary" rules, it is logical
for him to regard the concept of the obligation itself as simply a
derivative of the concept of responsibility.
" " It is necessary to distinguish clearly between the circumstances
discussed in chapter V and those covered by article 28 of the draft. In the
case of the latter, the responsibility deriving from the wrongful act is in
no way precluded: it is simply placed on a different subject, without
prejudice to the international responsibility, under other articles of the
draft, of the Stale which has committed the internationally wrongful act.

standpoint, there should not be some circumstances that,
while precluding responsibility, would not at the same
time preclude the wrongfulness of an act which, by way of
exception, would not give rise to responsibility.546
(5) The prior question posed in chapter V is therefore
the following: when an act of a State is not in conformity
with the requirements of an international obligation
incumbent on that State, but is committed, for example,
with the consent of the State having the subjective right
that would otherwise have been injured, or in application
of a legitimate countermeasure in respect of another
State's internationally wrongful act, in circumstances of
force majeure or fortuitous event, or in self-defence, etc., is
it an act which, by reason of one of these circumstances,
ceases to be an internationally wrongful act and as a
consequence—but only as a consequence—does not
entail the international responsibility of its author, or is it
an act which remains wrongful in itself, but no longer
engages the responsibility of the State that committed it?
For the Commission, it is difficult to conceive that
international law could characterize an act as internationally wrongful without attaching to it disadvantageous consequences for its author. It is difficult to see
what would be the point of making such a characterization. Imposing an obligation while at the same time
attaching no legal consequences to breaches of it would in
fact amount to not imposing the obligation at all. Such a
situation would, moreover, be in flagrant contradiction
with one of the dominant characteristics of a system of
law so imbued with effectiveness as the international legal
order.
(6) Replies to point XI of the request for information
submitted to State by the Preparatory Committee for the
1930 Codification Conference, concerning "circumstances in which a State is entitled to disclaim responsibility", show clearly that, in the opinion of States,
the circumstances dealt with in chapter V of the draft
preclude wrongfulness and only indirectly do they preclude responsibility. For example, the Austrian
Government said in its reply:
If the damage caused is not contrary to HHLC national law. there can be
no ground for international responsibility.5""

The reply from the United Kingdom Government stated
that:

'•"• The abstract possibility that there are circumstances which would
preclude responsibility, but would in no way affect wrongfulness has
been maintained by a number of writers. See. in particular. G. Sperduti,
"lntroduzione allo studio delle funzioni del la necessita nel diritto
internazionale", Rivisla di diritto imernazionale (Padua), XXXV year,
4th series, vol. XXII, Nos. 1 -2 (1943), pp. 19 ei seq.; G. Morelli, Nozioni
di diritto imernazionale, 6th ed. (Padua, CEDAM, 1963), p. 351; G.
Gaja, L esaurimento dei ricorsi interni nel diritto internazionale (Milan,
GiujTre, 1967), pp. 29 et seq. In advancing this hypothesis, these writers
on international law are, of course, referring only to cases of responsibility for "wrongful" acts, since the issue would be distorted if the
argument were extended to cover cases where "international responsibility" (actually nothing more than an obligation to make
reparation for any injury sustained) in attached to activities which are
considered "lawful" under international law. In such cases, the existence
of circumstances precluding that particular form of responsibility is of
course conceivable, whereas there can be no suggestion whatsoever of
circumstances precluding a "wrongfulness" which, by definition, is
precluded from the outset. See in this connexion Gaja, op, cit., pp. 33 et
seq.
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League of Nations, Bases of discussion . . . (op.cit.).p. 125.His
clear that the reason the Austrian Government considered that there
was no ground for responsibility in the cases referred to was that the
international wrongfulness of the act of the State ceased to exist.

-2.1!. . . self-defence may justify action on the part of a Stale which would
otherwise have been improper"*8

Even more clearly, the Norwegian Government stated, in
connexion with self-defence, that . . .
. . . only an act performed in the defence of the rights of a State which
is authorized by international law should involve exemption from
responsibility; but then the act would not be an "act contrary to
international law* ", 5 * 9

(7) It is true that not only in other replies to point XI of
the "request for information" but also in statements of
position on actual disputes, some Governments speak at
times of circumstances "precluding responsibility".
However, the use of such terminology is no proof of any
intention on the part of these Governments to argue that
the circumstance to which they refer precludes responsibility but does not affect the wrongfulness of the act of the
State. Normally, the issue in dispute is whether or not
international responsibility of the State exists in a specific
case, and thus the ultimate concern of the parties is to
determine whether or not responsibility was incurred; it
makes no difference, for that purpose, whether the
circumstance invoked in its defence by the author of the
act alleged to have given rise to responsibility bears
directly on the existence of responsibility or whether it
bears on the existence of the wrongful act, and, only as a
consequence on the existence of responsibility.
Accordingly, in stating the ultimate consequence.
Governments sometimes assert that there is no State
responsibility in a given case because the organ which
adopted certain conduct acted in a private capacity, or
because the person who committed the act was a private
individual, and so on, instead of saying, as would be more
correct, that in such cases there is no internationally
wrongful act and therefore no responsibility. It is ob\ iously not the intention of these Governments to say that
the conduct of their organs does constitute a wrongful act
of the State but does not entail its responsibility; in
denying the consequence, they also deny the premise.
It
may therefore be concluded that State practice550 confirms the validity of the assertion that the circumstances
to which this chapter refers preclude the wrongfulness of
the conduct cl .ne State, and only indirectly do they
preclude the international responsibility that would
otherwise result from the conduct. The attitude of
international judges and arbitrators, although they may
not have expressly considered the question, shows clearly
ihat they have in no sense regarded these circumstances as
producing the effect of precluding responsibility for acts
which in themselves remain wrongful.
(8) As far as the literature is concerned, most writers
who deal with the question use expressions implying that
wrongfulness is precluded: "circumstances which exclude
the normal illegitimacy of an act", "circonstances excluant lilliceite", "motifs d'exclusion de I'illiceite",
Aussechluss der Rechtswidrigkeit ", "Griinde die die
Rechtswidrigkeit ausschliessen", "Unrechtausschliessungsgrunde", "circostanze escludenti la illiceita,"
and so on. Again, it can also be said that, with few
exceptions, writers who use the expression "circumstances precluding responsibility" never do so with

Ibid., p. 126
5
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° F o r an analysis o f Stale practice in the matter, see Gaja. op
31-32.
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the intention of maintaining that those circumstances
preclude responsibility but not the wrongfulness
of an act which, by way of exception, does not give rise to
responsibility. Those who use this terminology are, in
fact, more often than not, writers who think in terms of
responsibility (responsibility for acts of organs lacking
competence, of private individuals, etc.), without considering the question of the relationship between the
notion of wrongfulness and the notion of responsibility.
There are also writers who entitle the chapter or paragraph dealing with this question "circumstances precluding responsibility" but, in the body of their text, speak of
"circumstances nullifying the illegality of the act" ("circonsiances annihilant I'illegalite de I'acte")551

or of

"grounds precluding wrongfulness" ("motifs d'exclusion
de 1'illiceite").552 As to the substance of the problem, it is
a fact that a very great majority of internationalists start
from the premise that each of the circumstances here
envisaged precludes, by its presence, the international
wrongfulness of an act of the State that otherwise would
constitute a breach
of an international obligation towards
another State.553
(9) The "circumstances" considered in this chapter of
the draft have one essential feature in common: that of
-endering definitively or temporarily inoperative the
international obligation in respect of which a breach is
alleged, 554
in cases in which one o<" these circumstances is
present. The act of the Staie m question cannot be
characterized as wrongful for the good reason that,
because of the presence of a certain circumstance, the State
committing the act was not under an international
obligation in that case to act otherwise. In other words,
there is no wrongfulness when one of the circumstances
referred to is present, because by reason of its presence the
objective element of the internationally wrongful act.
namely, the breach of an international obligation, is
lacking. For instance, in the case of the circumstance
known as "consent", the reason why the State incurs no
responsibility even though it has engaged in conduct not
in conformity with what is normally required by an
international obligation binding it to another State is
that, in that particular instance, the obligation in question
is rendered inoperative by mutual consent. There can
have been no breach of that obligation, no wrongful act
can have occurred, and hence there can be no question of
551

Spiropoulos, op. cir., p. 286.
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L. Delbez. Lex principes yenerau.x dudroit international public. 3rd
ed. (Pans. Librairie generale de droit el de jurisprudence, 1964), p. 368.
553
See. in addition l o the writers mentioned in the following footnote, R. Ago, "Ledelit international", Recueil des cours . . . . 1939-11
(Paris, Sirey, 1947), vol. 68, pp. 5 3 2 - 5 3 3 ; Morelli, op. cit.. p. 351; A. P.
Sereni, Diritto iniernazionale (Milan, GiufTre, 1962), vol. Ill, p. 1523; E.
Jimenez de Arechaga, "International responsibility". Manual of Public
International Law. ed. M. Sorensen (London, Macmillan. 1968), p. 541;
G. Tenekides, "Responsabiiite Internationale", Repertoire de droit
international (Paris, Dalloz, 1969), vol. II, p. 784; M. Giuliano, Diritto
iniernazionale (Milan, GiufTre, 1974), vol, I, p. 599; A. Favre, Principes
du droit des gens (Paris, Librairie de droit et de jurisprudence, 1974),
p. 643; H. J. Schlochauer, "Die Entwicklung des volkerrechtlichen
Deliktsrechts". Arclm des V olkerrecht(Tubingen),
vol. 16, No. 3(1975),
pp. 2 6 8 - 2 6 9 .
" * A number of writers have observtd that "circumstances precluding wrongfulness" have this effect because, where they are present, they
preclude the existence o f the international obligation. See in particular
Slrupp, loc. cit.. p. 121; Scerni. loc. cit., p. 476. Ross, op. cit., p. 243;
Guggenheim, op. cit.,p. 57, G. Schwarzeniterger. International Law. 3rd
ed. (London. Stevens, 1957) vol. I, pp. 5 7 2 - 5 7 3 ; Gaja, op. at., pp. 3 2 33; B. Graefrath, E. Oeser and P. A. Steiniger.
lolkerrechtliche
I erantwonlichkeit
der Staaten (Berlin, Staatsverlag der Deutschen
Demokratischen Republik. 1977), p. 73.

international responsibility. The same applies to "countermeasures in respect of an internationally wrongful
act"; the reason why there is no responsibility is that the
international obligation to refrain from certain conduct
towards another State does not apply when that conduct
is a legitimate reaction to an internationally wrongful act
committed by the State against which the conduct is
adopted. Here again, the conduct does not violate any
international obligation incumbent on the State in that
case and hence does not constitute, from the objective
standpoint, an internationally wrongful act. Similar
arguments apply to the other circumstances discussed in
this chapter.
(10) When any one of these circumstances is present in a
particular case, the wrongfulness of the act of the State is
exceptionally precluded because in that instance, by reason
of the special circumstances involved, the State taking the
action is no longer obliged to act otherwise. From this point
of view, there are no differences between any of the
circumstances dealt with in the present chapter. 555 The
exceptional character lies precisely in the fact that the
circumstance found to be present in the specific case in
question renders ineffective an international obligation
which, in the absence of that circumstance, would be
incumbent on the State and would make any conduct that
was not in conformity with the requirements of the
obligation wrongful. There is an obvious difference
between conduct that is generally lawful and conduct that
is generally wrongful and will remain so unless there is a
special circumstance which, in a specific case, removes its
wrongfulness.
(11) Finally, it follows from these considerations that
the "circumstances precluding wrongfulness" examined
in chapter V of part 1 of the draft (The origin of
international responsibility) must not be confused with
other circumstances which might have the effect not of
precluding the wrongfulness of the act of the State but of
attenuating or aggravating the responsibility entailed by
that act. When, in a specific case, circumstances of this
type are involved, the existence of the wrongfulness of the
act of the State is in no way called into question. It is on
the consequences attaching to the act that the attenuating
or aggravating circumstances may possibly have an effect.
The Commission theKrore intends to take up the questions raised by attenuating or aggravating circumstances
when it comes to study the extent of responsibility, i.e. in
the context of part 2 of the draft articles, dealing with the
content, forms and degrees of international responsibility.
Article 29
Consent
1.
The consent validly given by a
State to the commission by another
State of a specified act not in
conformity with an obligation of the
latter State towards the former State
precludes the wrongfulness of the act
in relation to that State to the extent
that the act remains within the limits
of that consent.
119
Some writers, such as Strupp. Guggenheim, Sleiniger and
Graefrath, maintain that, in the case or all or some or these circumstances, the wrongfulness or the conduct adopted by the State would
already be precluded under the "primary" rule providing Tor (he
obligation in question. In their view, the presence in this particular case
or one or these circumstances as a circumstance exceptionally precluding
wrongfulness would not therefore be necessary in order to conclude, in
such cases, that the said conduct does not breach any obligation and
hence cannot constitute an internationally wrongful act.

2.
Paragraph 1 does not apply if the
obligation arises out of a peremptory
norm of general international law. For
the purposes of the present articles, a
peremptory norm of general
international law is a norm accepted
and recognized by the international
community of States as a whole as a
norm from which no derogation is
permitted and which can be modified
only by a subsequent norm of general
international law having the same
character.
Ctmmsntarj*/
(1) in examining successively the various causes which
may preclude the wrongfulness of an act of the State
under international law, the first question that arises is
whether the wrongfulness of conduct of a State not in
conformity with that required of it under an international
obligation is precluded if such conduct is consented to by
the State having the right corresponding to the obligation
in question. In other words, does the principle volenti
nonfii injuria apply in international law? The rule stated
in article 29 gives an affirmative answer to this question.
(2) If a State (or any other subject of international law)
consents to another State's committing an act that,
without such consent, would constitute a breach of an
international obligation to-v_.:is the first State, that
consent really amounts to an agreement between the two
subjects, an agreement which has the effect of rendering
the obligation inoperative in that particular case. Thus,
since the obligation is no longer incumbent on the State in
the situation in question, the act of that State is no longer
contrary to any international obligation and its wrongfulness is precluded because the objective element of the
internationally wrongful act is lacking. Nevertheless, it
should be explained that there is, of course, no question
here of a treaty or agreement intended to suspend in
genera] the rule establishing the obligation, and still less
of a treaty or agreement intended to modify or abrogate
the rule in question, i ne rule from which the obligation
derives still exists. It must be reiterated that the State
benefiting from the obligation consents not to general
suspension of the rule or modification or abrogation
thereof, but to non-application of the obligation provided
for by the rule in a specific instance. Of course, the
relevant rules and obligations may exceptionally be such
that they automatically cease to exist once it has been
decided not to apply them in a given case. However,
normally a State which requests permission to act in
certain circumstances in a manner not in conformity with
the obligation does not intend either to modify or
abrogate the rule from which the obligation derives or to
suspend its general application. The rule is maintained,
and consent will have to be obtained whenever the State
on which the obligation is incumbent wishes to act in a
manner not in conformity with what the obligation
requires of it. 556
(3) The case covered by the article therefore comprises,
first, the request of a State to be permitted to act in a
*/
yearbook
JJI£.
(Part Two), pp. 109-115.
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" • When a Slate approaches another State with a view to general)}
suspending, modifying or terminating the application of a rule in force
between (hem, it is not a question of precluding wrongfulness but a
question which falls under the law of treaties and. more particularly,
under certain rules codified in part V of the 1969 Vienna Convention (for
reference, see fool-noie 534 above).

specific case in a manner not in conformity with the
obligation and, secondly, the expression of consent, by
the State benefiting from the obligation, to such conduct
by the first State. It is the combined effect of these two
elements which results in an agreement that, in the case in
point, precludes the wrongfulness of the act. That explains why only consent given by a State, or possibly by
another subject of international law, can have the effect of
precluding the international wrongfulness of the act in
that case. A rule of international law and the obligations
resulting therefrom can be rendered inoperative, and only
for one particular act, solely by means of consent
expressed at the international level. This also indicates the
possible exception to the general principle enunciated in
the article: in the case of peremptory rules of international
law which, as such, permit of no derogation by agreement
of the parties, the consent of the State whose subjective
right has been infringed cannot remove, even in a single
instance, an obligation created by those rules and thus
preclude the wrongfulness of an act not in conformity
with that obligation.
(4) There are many cases in international practice and
judicial decisions where the consent given by a State for
which a given obligation is in force has been invoked as
precluding the existence of a breach of that obligation.
Admittedly, a careful analysis of these cases reve.ils
disagreements about whether consent had really been
given or, which comes to the same thing, whether i: had
been validly given. But it also reveals—and this is the
point to be noted here—that the parties to the dispute,
and any judges or arbitrators to whom it may have been
submitted, all recognized that the consent in question, if it
was established, precluded the possibility of characterizing the conduct to which the consent had been given as an
internationally wrongful act.
(5) The entry of foreign troops into the territory of a
State, for example, is normally considered a serious
violation of State sovereignty and often, indeed, an act of
aggression. But it is clear that such action ceases to be so
characterized and becomes perfectly lawful if it occurred
at the request or with the agreement of the State. The
occupation of Austria by German troops in March 1938 is
a typical example of occupation by troops of one State of
the territory of another State. In order to answer the
question whether that occupation was internationally
lawful or wrongful, the International Military Tribunal at
Nuremberg found it necessary first of all to establish
whether or not Austria had given its consent to the entry
of German troops, and it reached the conclusion that
despite the strong pressure exerted on Austria, consent
had not been given. An interesting point to note, moreover, is that the Third Reich itself considered that it
needed Austria's consent to preclude the otherwise
flagrant wrongfulness of its act. A further point is that the
Nuremberg Tribunal raised the question whether or not
there had been consent by the other States parties to the
Treaties of Versailles and Saint-Germain-en-Laye, pointing out that consideration of that additional question was
warranted because the defence claimed that the acquiescence of those Powers precluded the possibility of a
breach of the international obligations imposed on
Germany and Austria by those treaties.557
(6) The consent or the request of the Government of a
357
See United Kingdom, Judgment of the International Military
Tribunal for the Trial of German Major War Criminals. Cmd. 6964,
(London. H.M. Stationery Office. 1946), pp. 17 et seq.

State whose sovereignty would have been violated in the
absence of such consent or request has also been cited as
justification for sending troops into the territory of
another State in order to help it suppress internal
disturbances, a revolt or an insurrection. Such justification has been advanced in many recent cases, including
several brought to the attention of the Security Council
and the General Assembly of the United Nations.558
During the relevant debates in the Security Council and
the General Assembly, no State contested the validity of
the actual principle that, as a general rule, the consent
given by the territorial State precluded the559
wrongfulness
of sending foreign troops into its territory. The points
on which there were differences of opinion were, rather,
whether or not there had been consent by the State,
whether or not that consent had been validly expressed,
and whether or not the rights of other States had been
infringed.
(7) Similar considerations are seen in the positions
taken by States during debates on the continued stationing of troops of a State in foreign territory, where the
initial lawfulness of such stationing was not contested.560
The consent of the State whose sovereignty was involved
has also been advanced as justification for sending troops
into foreign territory in order to free hostages. Various
arguments have bet i advanced for and against the
lawfulness of these raids, but what is important to emphasize in this context is the fac' u.at even States which
3SB
For example, by the United Kingdom in connexion with the
dispatch of British troops to Muscat and Oman in 1957 (United
Kingdom. Parliamentary Debates (Hansard). House of Commons,
Official Report (London. H.M. Stationery Office), 5th series, vol. 574 (29
July 1957). col. 872) and to Jordan in 1958 {ibid., vol. 591 (17 July 1958).

cols. 1437-1439 and 1507; Official Records of the Security Council.
Thirteenth Year. 831 si meeting, para. 28); by the United States of
America in connexion uith the dispatch of United States troops to
Lebanon in 1958 {ibid.. 827th meeting, para. 34; Official Records of the
General Assembly, Third Emergency Special Session. Plenary Meetings
and Annexes. 733rd meeting, para. 7); by Belgium in connexion with the
dispatch of Belgian troops to the Republic of the Congo in 1960 and in
1964 {Official Records of the Security Council. Fifteenth Year, 873rd
meeting, para. 186, and ibid., Nineteenth Year, 1173rd meeting, para.
73); by the USSR in connexion 'li the dispatch of Soviet troops to
Hungary in 1956 and to Czechoslovakia in 1968 {ibid.. Eleventh Year,
752nd meeting, para. 136, and ibid.. Twenty-third Year. Supplement for
July. August and September 1968. document S/8759).
559
The validity of this principle was reaffirmed, implicitly or
explicitly, by several of the Slates which spoke in the debates. See. for
example, with respect to the United States intervention in Lebanon and
the British intervention in Jordan, the statements made in the General
Assembly by the USSR {Official Records of the General Assembly, Third
Emergency Special Session, Plenary Meetings and Annexes. 734th
meeting, para. 72), Australia {ibid., 735th meeting, paras. 60-61),
Greece (ibid.. 738th meeting, paras. 9 5 - 9 6 ) , Pakistan (ibid., 740th
meeting, paras. 53-54), Canada (ibid., 741st meeting, para. 42).
Ethiopia (ibid.. 742nd meeting, paras. 73-76), Cuba (ibid., 744th
meeting, paras. 40 et seq.), Portugal (ibid.. 744th meeting, para. 109).
Bulgaria (ibid., 737th meeting, paras. 31-34), Albania (ibid.. 739th
meeting, para. 75), Poland (ibid., 740th meeting, para. 82), Ghana (ibid.,
744th meeting, para. 94) and Nepal (ibid., 745th meeting, para. 71). With
respect to Belgium's intervention in the Congo in 1964, see the
statements of Bolivia (Official Records of the Security Council,
Nineteenth Year, 1183rd meeting, para. 69), Nigeria (ibid., 1176th
meeting, para. 6) and Algeria (ibid., 1172nd meeting, para. 22).
560
See, for example, the statements made in the Security Council by
the representatives of the Soviet Union, the United Kingdom and
Greece, concerning the stationing of British troops in Greece in 1946
(Official Records of the Security Council, First Year: First Series. No. I.
6th meeting): of the representatives of Lebanon and Syria (and of
Australia and Mexico) during the debate in the Security Council on the
presence of French and British troops in Lebanon and Syria (ibid,. 20th,
21st and 22nd meetings); and of the representative of Egypt during the
debate in the Security Council concerning the stationing of British
troops in Egypt (ibid.. Second Year, 175th meeting).

-IHin principle consider such raids to be wrongful concede
their lawfulness if they were consented to by the State
having sovereignty over the places where they were
carried out.561 Mention should also be made, again in the
context of action taken by organs of a State in the
territory of another State, of cases of arrests made by the
police of a State on foreign soil. There is no doubt that
such arrests or abductions normally constitute a breach of
an international obligation towards the territorial State.
But it is clear from international practice and judicial
decisions that these same actions cease to be wrongful if
the territorial State consents to them.
(8) Attention may be drawn, in connexion with the
latter type of case, to the decision of the Permanent Court
of Arbitration of 24 February 1924 in the Savarkar case,
between France and Great Britain. Savarkar, an Indian
revolutionary, was being sent to India on board the
British vessel Morea to stand trial. When the Morea put in
at Marseilles. Savarkar managed to escape ashore, but
was immediately arrested by a French gendarme, who
then helped members of the British police to take the
prisoner back to the ship. The following day, after the
Morea had sailed from Marseilles, the French
Government disavowed the conduct of the French gendarme and demanded the return of Savarkar. The
Arbitral Tribunal, composed of five members of the
Permanent Court of Arbitration, ruled that the British
authorities were under no obligation to return him, and
expressed the opinion that the action of the British police
had not constituted "a violation of French sovereignty"
because France, through theconduct of its gendarme, had
consented to that conduct, or at least had allowed
the
British police to believe that it had so consented.562 A
case similar to but, as it were, the reverse of the one
referred to above occurs when persons on board a foreign
ship lying in harbour in a State are arrested. Here again,
the question of the effect of the consent of the injured
subject arises. One example was the "Aunis" case. The
Prefect of Genoa, having learned that five persons wanted
by the Italian police were on board the French vessel
Aunis, which was lying in the harbour of Genoa, asked the
French Consul in Genoa for permission to arrest them.
The consul gave permission, whereupon the arrest was
made, but on the following day the Consul reversed
himself and requested the return of the arrested persons.
The Italian Government refused to return them, on the
ground that the arrest had taken place with the consent of
the French Consul and therefore in conditions which
rendered that act completely lawful.563
56
' It is significant in this connexion that, at the time of the Larnaca
raid, the Government of Egypt sought to justify the operation on the
ground that it had requested and obtained the prior consent of the
Government of Cyprus and that the latter, in order to deny the
lawfulness of the operation, denied having given such consent (see The
New York Times of 20, 21, 22 and 23 February 1978).
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" . . the British police might naturally have believed that the
brigadier had acted in accordance
with his instructions' or that his
conduct had been approved9 " {The Hague Court Reports, J. B. Scott, ed.
(New York, Oxford University Press, 1916), pp. 276 et seq.). More
recently, the District Court in New York was guided by the same
principle in the case of the United States of America v. Morton Sobell. In
its decision of 20 June 1956, the Court ruled that a person arrested in
Mexican territory by United States law enforcement agents need not be
returned to Mexico, because the arrest had been made with the consent
of the Mexican State (United States of America, Federal Supplement
(Saint Paul. Minn., West Publishing, 1956), vol. 142. pp. 515 el seq.).
563
See telegram of 11 July 1863 and Note dated 19 July 1863 of the
Italian Minister for Foreign Affairs, Visconti Venosta, to the Italian
Minister in Paris (S.I.O.I.-CN.R. (op. cit.), pp. 870-871).

(9) Again, in cases relating to the payment of moratory
interest on a debt imposed by an international instrument, it has been found that wrongfulness of theconduct
adopted by a State is precluded where the State towards
which it had an obligation explicitly or implicitly gave its
consent to non-fulfilment of the obligation. An interesting example is the decision of the permanent Court of
Arbitration of II November 1912 in the Russian Indemnity case between Russia and Turkey. Under the Treaty
of 27 January (8 February) 1879, Turkey was required
to pay an indemnity to Russia in reparation for damage
suffered by the latter during the Russo-Turkish war.
Since Turkey was not in a position to make immediate
payment of the entire amount, it spread the payment
over a period of more than 20 years, with the result
that it did not complete the payments until 1902. In 1891,
the Russian Government made a formal demand to the
Ottoman Government for payment of the principal plus
interest, but when the subsequent instalments were paid,
the creditor Government made no reservation as to
interest and did not apply any part of the amounts
received to interest. It was only in 1902, upon completion
of the payments, that Russia demanded the payment of
moratory interest, which the Ottoman Government refused to make. The Permanent Court of Arbitration,
to which the dispute was submitted, took the view
that:
In principle, the Imperial Ottoman Government was under an
obligation to the Imperial Russian Government for the payment of
moratory compensation as from 31 December 1890 12 January 1891, the
date of receipt of a demand for payment that was explicit and in due form.
However, inasmuch as the rights ofthe Imperial Russian Government
under thai demand for payment had in fact been extinguished as a result
of the subsequent waiver by ils Ambassador in Constantrnople. the
Imperial Ottoman Government is now under no obligation to pay
interest to it according to the dates on which payment of the indemnity
was effected . . ibX

Thus, the Court found .that Russia's consent had rendered
the conduct of Turkey lawful, although it would otherwise have constituted a breach of an international
obligation incumbent on Turkey.
(10) It may therefore be concluded from the analysis of
pertinent cases that international practice and jurisprudence are consistent in recognizing that consent given by
the subject entitled to observance of a specific obligation
precludes the wrongfulness of an act of a State which, in
the absence of such consent, would constitute a breach of
that obligation. A similar uniformity of views is to be
found in the literature. All writers who have dealt with the
the question agree that, where there is consent that the
subject committing the act should adopt conduct not in
conformity with what would normally be required of it
under an international obligation, that conduct cannot be
characterized as internationally wrongful.565 The conclusions reached through a study of learned works are
564
United Nations, Reports of International Arbitral Awards, vol. XI
(United Nations publication. Sales No. 6I.V.4). p. 446. [Translation by
the Secretariat.]
565
This is true in particular of those writers who have dealt with the
question of internationally wrongful acts in general. Mention should be
made in particular ofthe following: F. von Liszt, Le droit international.
trans. G. Gidel of 9th edition (1913) (Paris, Pedone, 1927), p. 201;
Strupp, he. cit., p. 121; Ago, "Le delit international" (be. cit.J, p. 533
et seq.; Ross, op. cit., pp. 243-244; Guggenheim, op. cit., p. 57;
G. Balladore Pallieri, Diritto internazionalepubblico. 8th ed., rev. (Milan,
Giuflre, 1962), p. 246; Morelli, op. cit.. p. 351; A. Schiile, "Ausschluss
der Rechtswidrigkeit", Wdrterbuchdes Volkerrechts. 2nded. (Berlin, de
Gruyter, 1962), vol. l i t p. 85; Dahm, op. cit.. p. 215; Sereni, Diritto

thus identical with those that follow from our analysis of
international practice and judicial decisions.
(11) In the light of State practice, international judicial
decisions and doctrine, it may therefore be affirmed that
there exists in international law a firmly established
principle whereby consent of the State having the subjective right which, in the absence of such consent, would
be infringed by the wrongful act of another State, is a
circumstance which precludes the wrongfulness of that
act. However, in order to produce such an effect, the
consent of the State must be valid in international law,
clearly established, really expressed (which precludes
merely presumed consent), internationally attributable to
the State and anterior to the commission of the act to which
it refers. Moreover, consent can be invoked as precluding
the wrongfulness of an act by another State only within
the limits which the State expressing the consent intends
with respect to its scope and duration.
(12) Thus, in order to be considered as a circumstance
precluding wrongfulness, the consent must, first of all, be
consent which is valid under the rules of international law
that lay down the basic conditions to be fulfilled if an
expression of the will of a State is to be considered as such.
Hence the consent must not be vitiated by "defects" such
as error, fraud, corruption or coercion. The principles
which apply to the determination of the validity of treaties
also apply, as a general r i >, to the validity of the consent
of a State to an action which would, in 566
the absence of such
consent, be internationally wrongful. If, for example,
Foot-note 565 continued j

internazionale top. ciij, pp. 1523-1524; Jimenez de Arechaga, loc. cii..
p. 541; Tenekides, loc. cii.. p. 785; P. A. Steiniger. "'Die allgemeinen
Voraussetzungen der volkerrechtlichen Verantwortlichkeii der
Slaalen". Wissenschaftliche Zeiischrift der Humboldi-Unnersitdt zu
Berlin (Berlin. Gesellschafts- und Sprachwissenschaftliche Reihe), vol.
XXII. No. 6 (1973), p. 444; Favre. op. cii., p. 643; Giuliano, op. cii.. p.
599.
However, it is also true of writers who have made specific studies of
some of the cases referred to above, such as intervention in the internal
affairs of another State, abductions within the territory of another State,
or non-payment of a debt. For the first of those cases, see. for example.
A. Van Wynen Thomas and A. J. Thomas, Jr.. Non-intervention: The
Law and its Import in the Americas (Dallas, Texas. Southern Methodist
University Press. 1956). pp. 91 et seq.; E. Lauterpachi. "The contemporary practice of the United Kingdom in the field of international
law—Survey and comment. V", International and Comparatiie Law
Quarterly (London). \ o l . 7 (January 1958). part I, p. 108; Q. Wright.
""Subversive intervention". American Journal oj International Law
(Washington. D C ) , vol. 54. No. 3 (July 1960). p. 529; J. E. S. Fawcelt.
"Intervention in international law: A study of some recent cases",
Recueildestours . . .. 1961-//(Leyden, Sijthoff. 1962), vol. 103. pp. 366
ct seq. With regard to the second case, see for example. M. H. Cardozo,
"When extradition fails, is abduction the solution?". American Journal
<>/ International Lavt (Washington. D.C.)vol. 55, No. 1 (January 1961),
p 132: see also V. Coussirat-Coustere and P. M. Eisemann,
"Lenlevement de personnes privees et le droit international", Revue
generate de droit international public (Paris), 3rd series, vol. XL. No. 2
(April-June 1972). pp. 361 et seq.; M.C. Bassiouni. International
Extradition and World Public Order (Leyden. SijthofT, 1974). pp. 127 ct
\eq. With regard to non-payment of a debt, see P. Fauchille. Traite de
droit internaltonal public, 8th ed. (Paris, Rousseau, 1922), vol. I, part I. p.
532.
This conclusion is by no means weakened by the fact that certain
writers, such as. for example, Strupp, Guggenheim and Steiniger. take
i he view that "consent" of the injured State should not be presented as a
"circumstance precluding wrongfulness", because that would presuppose the existence of a wrongful act which, exceptionally, becomes
lawful. In the opinion of these writers—to which that of one member of
the Commission is similar—if there is consent by the State towards
which certain conduct is adopted, then there is no obligation to act
otherwise and it follows as a matter of course that there is no breach
whatever of any such obligation (see above, introductory commentary
to chapter V).
566
See Ago, "Lc dclit international" (loc. cit.), p. 534; Ross. op. cii.,

consent to the otherwise wrongful action to which the
State is required to agree has been obtained by armed
coercion, that is, by acts involving recourse to force, it
cannot be considered as consent, so the action in question
will constitute an internationally wrongful act, even if
from a formal point of view the existence of an alleged
expression of agreement could be invoked. As the
Nuremberg Tribunal had occasion to point out, consent
given under the
threat of invasion can only be totally
without effect.56 7 A similar conclusion must be reached in
all cases in which the consent is vitiated by any "defect"
recognized by international law. The Commission lays
particular stress on the requirement that consent to the
commission of an act not in conformity with an international obligation must be validly expressed if it is to
have the effect of precluding the international wrongfulness of that act. This meets not only the general need for
equity, but also, and more especially, the need to protect
weaker States against possible abuses by more powerful
States.
(13) The consent must therefore be consent which is
freely given. As in the case of other expressions of the will
of the State, it may be tacit or implicit, provided,
however,
that it is always clearly established.*6* In the Russian
Indemnity ca?e, for example, the Permanent Court of
Arbitration, as we have seen, held that there had been
consent on the part of Russia to the non-payment of the
moratory interest due from Turkey and that 569
the latter was
therefore under no obligation to pay it.
Now the
consent by Russia to conduct by Turkey which would
otherwise have been wrongful had not, in that case, been
given expressly. According to the Court, it was implicit in
the conduct previously
adopted by the Russian Embassy
in Constantinople.5 70 Similarly, in cases involving arrests
by organs of one State of persons who were in the
territory of another State, it has sometimes been held that
the action of the local police in co-operating in the arrest
constituted, in those cases, a form of consent—tacit, but
incontestable—by the territorial State and that, consequently, there had been5 no violation of the territorial
sovereignty of that State. ""
(14) Moreover, the consent must always be reallyexpressed. It can in no way be '"presumed". "Presumed"
consent and "tacit" or "implied" consent should not be
confused. In the case of '"presumed consent", there is
really no consent by the State. It is merely presumed that
the State would have consented to the act in question if it
pp. 243-244: Jimenez de Arechaga, loc. cii., p. 541; Tenekides, loc. cii.,
p. 758; Giuliano. op. cii.. p. 599.
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See in this connexion Ago, "Le del it international" (loc. cit.),
p. 534; Schiile, loc. cit., p. 85; Dahm, op. cii.. vol. HI, p. 15.
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In this connexion, the-decision of the Permanent Court of
Arbitration pointed out that the Russian Embassy in Constantinople
had:
"repeatedly accepted without discussion or reservation and mentioned again and again in its own diplomatic correspondence the
amount of the balance of the indemnity as identical with the amount
of the balance of the principal. In other words, the correspondence of
the last few years proves that the two parties interpreted, in fact, the
acts of 1879 as implying that the payment of the balance of the
principal and the payment of the balance to which the claimants had a
right were identical, and this implied the rclinquishment of the right to
interest or moratory interest-damages." (The Hague Court Reports.
ed. Scott (op. cii.). pp. 322-323.)
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See the decision of the Permanent Court of Arbitration in the
Savarkar case referred to above, in para. (8) of this commentary.

-21b had been possible to request consent. The justification
usually advanced for this presumption is that the conduct
in question was adopted in the sole and urgent interest of
the State whose right was formally infringed; that State, it
is said, would certainly have consented if circumstances
had not made it impossible to wait for the expression of its
consent.572 However, the Commission finds it difficult to
accept, even de lege ferenda, that such a circumstance
could be regarded under international law as precluding
the wrongfulness of the conduct. Cases of abuse would be
too common. Moreover, this conclusion is generally
confirmed by the positions
taken by writers who have
dealt with the question.573
(15) Again, the "consent" must be internationally attributable to the State. In other words, it must emanate
from an organ whose will is deemed, at the international
level, to be the will of the State, and the organ in question
must also be competent to express that will in the case in
point.574 In the practice of States, the validity of consent
has frequently been questioned from this standpoint, as it
has in debates which have taken place in the United
Nations General Assembly and Security Council. For
example, the question has arisen whether consent expressed by a regional authority could legitimize the
sending of foreign troops into the territory of a State, or
whether such 575
consent could be given only by the central
Government. In other cases, the question has been
raised of the "legitimacy" of the Government which had
given the consem—sometimes in the light of the constitutional rules in force in the State, and sometimes on
the grounds that the Government in question did not have
the support of the people, or that it was a "puppet"
Government backed
by the State to which the consent
had been given.576 The validity of consent has sometimes
been questioned because the consent was expressed in

972
In this case, the circumstance which might preclude wrongfulness
would be the fact that the conduct was adopted in the sole and urgent
interest of the injured State, rather than the "consent" of that State.
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See in this connexion Ago, "Le delit international" (loc.cit.), pp.
535-536; and Schule, loc. cit., p. 85. For a contrary view, although in
exceptional cases, see Dahm, dp. cit., p. 215. On the subject of
acquiescence in international law, see I. C. MacGibbon, "The scope of
acquiescence in international law", The British Yearbook of
International Law. 1954 (London), vol. 31 (1956), pp. 143 etseq.; A.-C.
Kiss, "Les acies unilaleraux dans la pratique francaise du droit
international". Revue generate de droit international public (Paris), 3rd
series, vol. XXXII, No. 2 (April-June 1961), pp. 325 et seq.. J. Bentz,
"Le silence comme manifestation de volonte en droit international
public", ibid., vol. XXXIV, No. 1 (January-March 1963), pp. 86 et seq.
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For example, consent given by a prominent foreign private
person certainly cannot, as such, be taken as the consent of the State of
which the foreigner is a national.
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For example, in connexion with the dispatch of Belgian troops to
the Republic of the Congo in 1960 (see Official Records of the Security
Council, Fifteenth Year. 873rd meeting, particularly the statement of the
representative of Belgium, paras. 186-188 and 209).
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See, for example, the debates which took place in 1958 at the
Third Emergency Special Session of the General Assembly and in the
Security Council concerning the dispatch of United States troops to
Lebanon and of United Kingdom troops to Jordan (Official Records of
the General Assembly. Third Emergency Special Session, Plenary Meetings and Annexes, 733rd meeting, para. 7, 735th meeting, para. 32, 739th
meeting, para. 77, 740th meeting, para. 83, 741st meeting, para. 42,
742nd meeting, paras. 40 and 44, 744th meeting, paras. 44 and 109,
745th meeting, para. 71; and Official Records of the Security Council,
Thirteenth Year. 827th meeting, para. 114), and in 1964 in the Security
Council with regard to the dispatch of foreign troops to Stanleyville
(ibid.. Nineteenth Year. 1170th meeting, para. 118, 1173rd meeting,
para. 73, 1175th meeting, para. 66, and 1183rd meeting, paras. 16, 17
and 69).

violation of the relevant provisions of internal law.57" It
goes without saying that the answer to the question
whether the consent expressed by a given organ should or
should not be regarded as the true consent of the State
must be found in the rules of international law relating to
the expression of the will of the State, not to mention the
constitutional rules to which, in certain cases, international law may refer.
(16) In order for it to constitute a circumstance precluding the wrongfulness of an act committed by a State in a
particular instance, the consent of the State having the
subjective right which would otherwise have been infringed must also have been given prior to the commission
of the act. Only in that case is there no wrongfulness, since
only then can it be affirmed that there was no breach of
the obligation at the time when the act was committed. In
practice, cases are sometimes found in which consent
seems to have been given at the time when the act was
committed, even if in reality it was given immediately
before the commission of the act. In any event, there is no
doubt that if the consent is given only after the commission of the act (ex post facto). it will simply be a waiver of
the right to assert responsibility and the claims arising
therefrom. But, with such a waiver, the wrongfulness of
the prior act still remains. Furthermore, consent given for
the commission of a continuing act after the commencement of that act removes the wrongfulness
only from the
time when the consent is given.578 In some cases in which
foreign troops have been sent into the territory of a State,
for example, the consent of the territorial State to such
action has been given after the troops were dispatched.
Now, assuming that the dispatch of the troops is not in
itself an internationally lawful act, the consent given bv
the State to their presence in its territory can have the
effect of making their presence lawful only from the
moment when the consent is given. Between the date on
which the troops are sent in and the date on which consent
is expressed, the wrongful act subsists, even if the
territorial State waives the right to assert the responsibility of the State which has sent the troops.
(17) Finally, as already pointed out, consent precludes
the wrongfulness of a particular act only within the limits
which the State expressing the consent intends with
respect to its scope and duration. For example, if a State
consents to overflight of its territory by commercial
aircraft of another State, that consent cannot preclude the
wrongfulness of overflight of its territory by aircraft
transporting troops and military equipment. Likewise, if
a State gives its consent to the stationing of foreign troops
in its territory for a specific period, that consent would
obviously not preclude the wrongfulness of the stationing
of such troops beyond the period fixed.
(18) Two final clarifications are necessary. First, it must
be pointed out that the consent which takes away the
wrongfulness of the conduct of a State may in itself
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Assembly. Third Emergency Special Session, Plenary Meetings and
Annexes, 733rd meeting, para. 72, 735th meeting, paras. 45 and 112.
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sometimes constitute a separate wrongful act. This is so,
for example, where State A consents to the entry into its
territory of troops of State B even though it has a
commitment to State C not to allow such entry. The
conduct of State B becomes lawful as a result of the
consent given by State A, but the conduct of State A
constitutes a wrongful act towards State C. The consent
given by State A may therefore constitute an internationally wrongful act towards a third State if it involves
the breach of an obligation assumed by State A towards
that third State. Similarly, in the case of a non-separable
treaty, such as a treaty of neutralization, the "neutralized" State cannot consent to contravention of the
provisions of the treaty by one of the States parties
without a wrongful act being committed vis-a-vis the
other States parties.
(19) Secondly, it must be asked whether all international responsibility is to be precluded when a State
consents to the commission of a specific act which,
without its consent, would be wrongful. In this connexion, it must be remembered that consent can be given
in very different circumstances. A State may consent to
another State committing a certain act, but on condition
that it agrees to indemnify persons who may suffer
damage as a result. In that case, of course, the indemnity
is not a form of liability for an internationally wrongful
act: the obligation to indemnify is based not on an act of
that kind, but on the agreement concluded between the
two States. A State may also consent to an action
provided that the action includes the assumption of risks
engaging responsibility for harmful consequences arising
out of activities which are not prohibited by international
law.
(20) Are there any exceptions to the principle that
consent given by a State which would otherwise be
entitled to require compliance with a specific international obligation precludes the wrongfulness of conduct not in conformity with that obligation? It should
first be observed that if. in a given situation, there are a
number olStai .u regard to which the State committing
the act was under an obligation to adopt different
conduct, the consent of only one of these subjects—even if
it is the one most directly concerned—cannot preclude the
wrongfulness of the conduct in relation to the others. In
other words, consent so given precludes the existence of
an internationally wrongful act only in relation to the
subject which gave such consent. Thus, as already pointed
out. if State A has an obligation to States B. C and D to
respect the neutrality of State B and State B subsequently
gives its consent to the entry of troops of State A into its
territory. States A and B will certainly have committed an
internationally wrongful act in regard to States C and D.
Similarly, if a State party to an international labour
convention (concerning, for example, the weekly rest
period) subjects a national of another State party—with
the agreement of that State—to treatment not in conformity with its obligations under the convention, the act
may not be internationally wrongful with respect to the
State which gave its consent, but it will remain internationally wrongful
vis-a-vis the other States parties to
the convention.579 This does not, however, involve any

exception to the principle stated in article 29. As pointed
out in paragraphs (2) and (3) of this commentary, the
consent given by the subject whose right would otherwise
be injured is, in fact, only one element of an agreement
made between the subject having the obligation and the
subject having the corresponding subjective right—an
agreement by virtue of which the obligation, in that
instance, ceases to be operative in respect of a given act.
But it is obvious that such an agreement—like any other
agreement—produces effects only as between the parties.
Consequently, if the obligation has subsisted toward
other subjects, it will, as a result of the agreement between
two States alone, have ceased to be operative only
between those States. In relation to the other subjects it
continues to exist, and, with respect to them, conduct not
in conformity with the obligation must be characterized
as an internationally wrongful act. This is a conclusion
which follows from the fundamental principle of the
sovereign equality of States. It is, of course, simply a
straightforward case of application of the principle stated
in the article, and not some sort of exception to that
principle.
(21) The only case still to be considered is that in which a
State gives its consent to conduct by another State that is
contrary to an obligation imposed by a rule of/us cogens.
This is the only real exception tor<i the general principle of
consent as a circumstance p f*luding wrongfulness.
There is no doubt that the existence of rules of jus cogens
has an effect on the principle under consideration. If one
accepts the existence in international law of rules of jus
cogens—in other words, of peremptory norms from
which no derogation is permitted—one must also accept
the fact that conduct of a State which is not in conformity
with an obligation imposed by one of these rules must
remain an internationally wrongful act even if the injured
State has given its consent to the conduct in question. The
rules of jus cogens are rules whose applicability to some
States cannot be avoided by means of special agreements.
In other words, by their very nature they defeat any
attempt by two States to replace them in their relations by
other rules having a different content. Hence they cannot
be affected by this special type of agreement concluded
between a State which adopts conduct not in conformity
with an obligation created by a peremptory norm and a
State which consents to that conduct. Notwithstanding
such an agreement, the obligation remains incumbent on
the parties, and conduct not in conformity with what is
required under the obligation therefore represents a
breach of the obligation and constitutes an internationally wrongful act, the wrongfulness of which
subsists, even with respect to the State which has given its
consent.
(22) These considerations led the Commission to admit
one exception to the basic principle developed in this
commentary, even though the widespread recognition of
the existence in international law of rules of jus cogens is
too recent for State practice or international judicial
decisions yet to reveal any support, in terms of specific
situations, for the conclusion indicated by logical principles. Moreover, certain statements already show signs
of a conviction which has not yet had occasion to be
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The question is of undoubted practical importance. When
disputes concerning the maintenance in or dispatch of foreign troops to
the territory of a State have been brought to the attention of competent
organs of the United Nations, the question has arisen whether any
breach of obligations under the Charter regarding the maintenance of
international peace and security related solely to the State in whose

territory the foreign troops were located, or whether there was also a
breach of obligations towards other States Members of the United
Nations. If so. the consent of the State in whose territory the troops were
located—if it existed and was valid—could not preclude the wrongfulnets of such conduct vis-a-vis the other States Members of the United
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openly expressed. For instance, some Governments have
at times expressed doubts as to the exculpatory effect of
consent given by a Government to action by a foreign
Government that would constitute "interference with the
fundamental right of every people to choose the kind of
Government under which it wants to live" or to intervention "to support and maintain [unpopular Governments] in power against the wish of a majority of their
people and thus deny to the58people the elementary right
. . . of self-determination" ° Would it, for example, be
an acceptable proposition today that the consent
of the Government of a sovereign State to the establishment ex novo of a protectorate over that State, or of some
other system making it dependent on another State, could
have the effect of precluding the wrongfulness of the act of
establishing such a system? The generally recognized
peremptory nature of the prohibition of encroachment on
the independence of other States and on the right of selfdetermination of peoples would clearly rule out any such
acceptance. In any case, the logic of the conclusions to be
drawn from the existence in international law of rules of
jus cogens is so incontestable that it compels acceptance,
in relation to these rules and the obligations arising out of
them, of an exception to the general principle that consent
given by a State to the adoption of conduct not in
conformity with what would be required by an international obligation incumbent upon it precludes the
wrongfulness of such conduct.
(23) In the light of the foregoing considerations, the
Commission drafted article 29 in two paragraphs.
Paragraph I formulates the general principle of the
consent of the injured State as a circumstance precluding
wrongfulness, and paragraph 2 sets out the only exception allowed to that principle. The general principle is
defined in paragraph 1. as follows:
The consent validly given by a State to the commission by another State
of a specified act not in conformity with an obligation of the latter State
towards the former State precludes the wrongfulness "of the act in
relation to that State to the extent that the act remains within the limits
of that consent.

This formula clearly shows the mechanism of this ground
for precluding wrongfulness. The consent of the injured
State in no way abrogates the international obligation as
such, but merely sets aside its application in respect of, as
the text states, the "specified act" to which the consent
relates. The obligation therefore subsists, but is not
breached in that particular case precisely because of the
consent given by the State having the subjective right
corresponding to the obligation.
(24) The wording adopted formulates the principle
strictly, in order to avoid providing a basis for improper
justifications based on non-existent consent. In the first
place, wrongfulness is precluded, as has been stated, only
in regard to the "specified act" to which the consent given
refers and only, as indicated by the phrase at the end of the
paragraph, "to the extent" that the "specified act" not in
conformity with the obligation "remains within the
limits" of such consent. Secondly, as the article expressly
states, the consent of the State whose subjective right is
affected must be consent "validly given". This requirement eliminates all cases in which the consent invoked
would not be valid under the relevant rules of in580
Official Records of the General Assembly. Third Emergency
Special Session, Plenary Meetings and Annexes. 745th meeting, para. 72.
and 742nd meeting, para. 6.

ternational law, including, of course, consent which is in
fact simply the result of error, fraud, corruption or
coercion Moreover, the valid consent must in actual fact
have been "given", which definitely excludes the possibility of attributing any effect to purely "presumed"
consent Thirdly, the phrase "to the commission by
another State of a specified act not in conformity with an
obligation" makes it clear that the consent must be
expressed "before" commission of the act, even though in
some cases it may be consent given "immediately before
The main point, for the purposes of the Commission, is to
preclude the validity of consent given after commission of
the act in question. Finally, the inclusion after the words
"precludes the wrongfulness of the act"' of the words "in
relation to that State" emphasizes that the principle
enunciated in the article in no way precludes the possibility that the act in question may be a wrongful act in
relation to a third State.
(25) Paragraph 2 provides that paragraph 1 does not
apply if the obligation arises out of a peremptory norm of
general international law (jus cogens). This, in the
opinion of the Commission, is the sole exception to the
eeneral principle. By virtue of such an exception, the
consent given by the State having the subjective right
corresponding to an obligation imposed on another State
by a peremptory norm of general international law (jus
coqens) does not produce the effect of rendering lawful a
specified act not in conformity with that obligation
committed by that other State, or of relieving the latter of
the resultant responsibility. The second sentence ot the
paragraph reproduces the definition of a peremptory
norrrt of general international law (jus cogens) given m
article 53 of the 1969 Vienna Convention, and explains
that the definition is inserted "for the purposes oi the
present draft articles", since the notion in question
already appears in draft article 18. paragraph 2.
A r t i c l e 30
Countermeasures in respect of an
internationally wrongful act
The wrongfulness of an act of a
State not in conformity with an
obligation of that State towards
another State is pre^' J.ed if the act
constitutes a measure legitimate under
international law against that other
State, in consequence of an
internationally wrongful act of that
other State.

(1) Article 30 defines the second circumstance to be
considered among the grounds for precluding the wrongfulness of an act of the State, namely the application of a
legitimate countermeasure against a State which has
committed an internationally wrongful act. In other
words, an act of the State, although not in conformity
with what would be required of it by a binding international obligation towards another State, is not
internationally wrongful if it constitutes the application
with respect to that other State of a measure permissible
in international law as a reaction to an international
offence which the latter State has committed previously.
(2) The circumstance precluding wrongfulness with
which this article is concerned is thus one of those
"countermeasures" which international law regards as
legitimate following an internationally wrongful act
committed previously. It is only, and this should be
*/ Yearbook ••• 1979. vol. II
(Part Two), pp. 115-122.

-213emphasized, when the countermeasure in question can be
described as "legitimate"—permissible under international law and taken in accordance with the conditions
laid down in international law—that it can be valid as a
circumstance precluding the wrongfulness of conduct of
the State not in conformity with what, under other
conditions, would be required of it by an international
obligation. The lawfulness of the conduct of the State,
although that conduct is not in conformity with the
requirements of an international obligation, lies, as in the
case of "consent", in the fact that the circumstance
exhibited by the situation in question exceptionally
renders the obligation inoperative. Once again, there is no
wrongfulness because, in the case in point, application of
the obligation is set aside, and hence the obligation is not
breached. Also, as in the case of consent, the circumstance
precluding wrongfulness is constituted by the prior
conduct of the subject for which the obligation is in force.
(3) The countermeasures with which this article is
concerned are measures the object of which is, by definition, to inflict punishment or to secure performance—
measures which, under different conditions, would
infringe a valid and subjective right of the subject
against which the measures are applied. This general
feature serves to distinguish the application of these
countermeasures, sometimes referred to as "sanctions" from the mere exercise of the right to obtain
reparation for damage. The resulting distinction between
two different categories of possible legal consequences of
an internationally wrongful act is clear. Moreover, the
countermeasures to which the article refers are on no
account to be understood as measures which must
necessarily involve the use of armed force. They can
definitely consist of actions not involving armed force. A
measure such as the application of economic reprisals, for
example, involves no use of armed force, but its object is
none the less to punish the perpetrator of an internationally wrongful act, and it therefore falls within the
general notion of "countermeasures" dealt with in this
article. Furthermore, the "measures" considered here
always invc'-e iction which under different conditions, as
just indicated, would represent a breach of an international obligation and the infringement of another's
subjective right. 8 ' Only where conduct of this nature is a
reaction to an international offence by another party can
it have the effect of nullifying its otherwise undeniably
wrongful character.
(4) As pointed out in paragraph (2) of this commentary,
the countermeasure adopted must be a measure which is
"legitimate" under international law. The wrongfulness
of action which a State may take on the pretext that it
represents a countermeasure vis-a-vis a State accused of
breaching a international obligation cannot be precluded
in cases where, although the breach has occurred, it is not
a breach against which international law permits reaction
by means of the countermeasure in question. There are
different kinds of offences, and what is more, different
kinds of situations. Only in specific cases does international law grant to a State injured by an internationally wrongful act committed to its detriment—
and sometimes to the detriment of other subjects of
581
This distinguishes the measures referred to here from those
which, although harmful to the State against which they are directed, do
not involve an> action that, in other circumstances, would not be in
conformity with an international obligation—for example, retaliatory
measures.

international law as well—the possibility of adopting
against the State guilty of that act a measure which, as has
been stated, infringes an international subjective right of
that State. If, according to international law, the only
consequence of an offence is that it gives rise to the right
on the part of the injured State to demand reparation, any
act consisting of a reaction to that offence in a manner not
in conformity with what is required by an international
obligation is clearly an internationally wrongful act—an
act not justified by the situation existing in the particular
case. The same holds true, of course, in cases where
international law, while not in principle ruling out the
possibility of applying a sanction against a State which
has committed a breach of a particular international
obligation, requires the State that is the victim of that
breach not to resort to such action until it has first sought
adequate reparation. In other words, the fact that it has
suffered a breach of an international obligation committed by another State does not, in all cases, purely and
simply authorize the injured State in its turn to breach an
international obligation towards the State which has
committed the initial breach. What is legitimate in some
cases does not become legitimate in others.
(5) What is more, we know that modern international
law does not normally place any obstacles of principle in
the way of the application of certain forms of reaction to
an internationally wrongful act (economic reprisals, for
example). However, other forms of reaction which were
premissible under "classical" nternational law, such as
armed reprisals, are no longer tolerated in peace-time. In
general, as regards forms of reaction involving the use of
armed force, the tendency is decidedly to restrict their
application to the most serious cases and, in any event, to
leave the decision about their use to subjects other than
the injured State. In many cases, therefore, the use of
force by a State injured by an internationally wrongful act
of another State would still be wrongful, for it could not
be viewed as the application of a "legitimate" countermeasure. Moreover, even where the internationally
wrongful act in question would justify a reaction involving the use of force, whatever the subject responsible for
applying it, action taken in this guise certainly cannot
include, for instance, a breach of obligations of international humanitarian law. Such a step could never be
"legitimate" and such conduct would remain wrongful.
Lastly, even steps—reprisals or other measures—which in
certain circumstances would be a permissible reaction to
an international offence committed by another party
would cease to be a legitimate form of countermeasure if
they were no longer commensurate with the injury
suffered as a result of the offence in question. Here too the
justification pleaded by the State that it was applying a
sanction would cease to be a justification. A countermeasure which in its application goes beyond the limits
prescribed by international law is no longer legitimate,
and in that case conduct adopted by the State that is not in
conformity with an international obligation remains
wrongful.
(6) In international practice and judicial decisions, it is
unusual to find pronouncements or conclusions which
explicitly and specifically affirm the principle that an act
by a State towards another State that is not in conformity
with an international obligation ceases to be internationally wrongful if the State taking the action because
its rights have been infringed is simply reacting to the
offence by applying a legitimate countermeasure against
the perpetrator of the offence. This is not the principle
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the issues that are the subject of discussion or of rulings
are of another kind: for example, whether or not in
particular cases recourse to certain measures—notably,
reprisals—was permissible as a reaction to an infringement of rights having a specific content; whether or not
the adoption of such measures should in any case have
been contingent on failure of a prior attempt to secure
reparation; whether or not, in taking reprisals—even
legitimately—it was permissible to disregard obligations
relating to a particular field of activity; whether or not
proportionality should be or had in fact been maintained
between the injury suffered and the particular reaction;
etc. But that does not conceal, behind the positions
adopted on these different issues, the implicit belief of
diplomats and arbitrators that in principle wrongfulness
is precluded when an act, although not in conformity
with the requirements of an international obligation,
constitutes a "legitimate countermeasure"' to an offence
committed by another.
(7) So far as international judicial decisions are concerned, reference may be made to two awards by the
Portugal/Germany Arbitration Tribunal set up by virtue
of paragraph 4 of the annex to articles 297 and 298 of the
Treaty of Versailles.582 In the first award, relating to
Responsibility of Germany for damage caused in the
Portuguese colonies in ihe South of Africa (Naulilaa

incident), handed down on 31 July 1928. the Tribunal,
before deciding in concreto on the international lawfulness of certain acts by the German authorities—acts
justified by the latter as reprisals for internationally
wrongful conduct adopted earlier by the Portuguese
authorities in Angola—deems it necessary to establish as
a general principle when and in what, circumstances
reprisals are to be deemed legitimate measures. The
award contains the following passage, which is particularly interesting in that it specifically ascribes to the
temporary suspension of the application of a rule of law
as between the parties the reason why an action which is
not in conformity "'ith the rule and which is a reaction
against another's wrongful act is not itself wrongful:
The latest doctrine, and more particularly German doctrine, defines
reprisals in these terms:
Reprisals are an act or taking the law into its own hands
{Selbsthilfehandlung) by the injured State, an act carried out—after an
unfulfilled demand— in response to an act contrary to the law or nations
by the offending State. Their effect is to suspend temporarily, in the
relations between the two Stales, the observance of a particular rule of the
law of nations." They are limited by the experiences of mankind and the
rules of good faith, applicable in relations between States. They would be
illegal if an earlier act, contrary to the law of nations, had not furnished the
motive.*"

The award goes on to indicate that the opinions of learned
writers are divided as to whether or not the reprisals must
be proportionate to the wrong. The Tribunal then
proceeds to deal with the case itself and concludes:
The first requirement—the sine qua non—of the right to take reprisals
is a motive furnished by an earlier act contrary to the law of nations. This
requirement—which the German side concedes must be satisfied—ii>
missing, and that fact would be sufficient grounds for dismissing the
claim of the German Government. 58 *

Yet the Tribunal deems it necessary to add that, even if it
were admitted that the conduct of the Portuguese authorities had been internationally wrongful, the German
reprisals would still have been wrongful, for they had not
been preceded by an unfulfilled demand and, moreover,
they were disproportionate to the alleged wrong. At the
same time, however, it is clear from the Tribunal's
statements that, if the twofold requirement of a prior
demand and proportionality between the offence and the
countermeasure had been satisfied, it would have regarded the German action against Portugal's possible
international offence as not being wrongful.
(8) In the second award, handed down on 30 June 1930
and relating to the Responsibility of Germany for acts
committed subsequent to 31 July 1914 and before Portugal
entered into the war ("Cysne" case), the Tribunal states

the following:
With regard to the theory of reprisals, the arbitrators refer to the
award of 31 July 1928, in which the matter is discussed in detail. As the
respondent maintains, an act contrary to international law may be
justified, by way of reprisals, if motivated by a like act." The German
Government was able, therefore, without breaching the rules of the law
of nations, to respond to the Allied additions which were contrary to
article 28 D.L. [article 28 of the London Declaration (see paragraph 19
below)] by an addition contrary to article 2 3 . S 8 3

The Tribunal thus clearly demonstrates its opinion that
an act performed by a Government as a countermeasure
to an international offence against it is on that account to
be considered lawful, even though intrinsically "contrary
to the law of nations11.
(9) So far as State practice is concerned, the positions
adopted by official organs reveal, explicitly or implicitly, a
belief in the international lawfulness of a course of
conduct which is not in conformity with the requirements
of an international obligation and has been adopted in
certain circumstances by a State towards another State
which has previously breached an international obligation towards it. Particularly revealing in this connexion
are the replies of States to point XI (Circumstances in
which a State is entitled k disclaim responsibility) of the
request for information addressed to them by the
Preparatory Committee for the 1930 Codification
Conference, which, inter alia, mentioned the following
case:
What are the conditions which must be fulfilled, when the State claims
to have acted in circumstances which justified a policy of reprisals? 386

The very formulation of this request presupposed the
existence of cases in which a "policy of reprisals" would
be lawful, and none of the Governments that replied
debated that point. In their, replies, the Governments
merely indicated in what cases and under what conditions
they would regard reprisals as internationally lawful.387
In doing so, they implicitly acknowledged the principle
that in a number of cases the State was free to react, in the
form of legitimate countermeasures, to an internationally
wrongful act committed by a State, by means of conduct
which would otherwise be characterized as wrongful in its
turn and would entail international responsibility. On the
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British and Foreign State Papers, 1919 (London, H.M. Stationery
Office, 1922). p. 7.
383
United Nations, Reports of International Arbitral Awards, vol. II
(op. cit.). p. 1025-1026. [Translation by the Secretariat.]
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* Ibid., p. 1027.

Ibid., p. 1056. [Translation by the Secretariat.]
League of Nations. Bases of Discussion . . . (op. cit.). p. 128.
Ibid., pp. 128 et seq.. and League of Nations. Conference for the
Codification of International Law, Bases of Discussion for the
Conference drawn up by the Preparatory Committee, Supplement to Vol.
Ill (C.75(a).M.69(ffl).1929.V), pp. 4 and 22.
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-Illbasis of the replies, the Preparatory Committee drew up
the following "Basis of discussion" for the Conference:
A State is not responsible for damage caused to a foreigner if it proves
that it acted in circumstances justifying the exercise of reprisals against
the State to which the foreigner belongs. (Basis of discussion No. 25). 5 8 8

(10) After the Second World War and in consequence of
the definitive affirmation, as a fundamental principle of
contemporary international law. of the ban on the use of
force, the opinio juris of States on the legitimacy of
reprisals marked the culmination of a process that had
been increasingly discernible in the successive stages of
the acceptance of that principle.589 Unquestionably,
therefore, this opinio has become much more restrictive. 590 The United Nations has frequently discussed the
international legitimacy of certain actions undertaken by
way of reprisals, and more specifically cases where such
actions involved the use of armed force.591 The progress
of the legal belief of States in this respect found tangible
expression in the Declaration on Principles of
3BB
League of Nations, Bases of Discussion . . . (op.ciij.p.
130. The
Conference ended before it had the opportunity to discuss a number of
the bases of discussion, including Basis No. 25.
'"' An early restriction on the legitimacy of resorting to armed
reprisals is found in article 1 of the Hague Convention (II) of 1907
respecting the Limitation of in Hmployment of Force for the Recovery
of Contract Debts. Subsequently, recourse to armed reprisals became
implicitly conditional on the prior exhaustion of the procedures for
peaceful settlemem provided for in many bilateral treaties (Bryan
Treaties between the United States of America and various Latin
American countries, other treaties of the same kind) and multilateral
treaties (Locarno Pact of 1925, etc.). The question of the legitimacy of
armed reprisals was raised in connexion with the partial ban on war laid
down in the Covenant of the League of Nations, more particularly on
the occasion of the bombardment and occupation of Corfu by Italy in
1923 after the massacre of the Tellini mission at Jamina, but in practice
the question remained open, despite certain positions taken in support
of a ban on this form of reprisal. The discussion was resumed in 1928 in
connexion with the Kellogg-Briand Pact and the outlawing of wars of
aggression. Progress along these lines had long been advocated by some
academic bodies, such as the Institute of International Law. Article 4 of
the resolution concerning the "Regime of reprisals in peace-time"
adopted in 1934 b\ the Institute of International Law specified:
"Armed reprisals are prohibited in the same way as recourse to war.
(Annuaire dc I'lnsiitut de droit international. 1934 (Brussels), vol. 38.
2nd part. p. 709.)
590
In international jurisprudence, one of the first manifestations of
(his new attitude can be found in the Judgment of the International
Court of Justice of 9 April 1949 in the Corfu Channel Case (Merits j . The
Court denied the lawfulness of the minesweeping operation-called
"Operation Retail"—carried out on 12-13 November 1946 by the
British Navy in Albanian territorial waters. The Court considered the
operation as the "manifestation of a policy of force, such as has. in the
past, given rise to most serious abuses and such as cannot, whatever be
the present defects in international organization, find a place in
international law", even though it recognized that Albania had
completely failed to carry out its duty of carrying out the minesweeping
itself after the explosions on 22 October 1946 which had caused serious
damage and loss of human life on two British warships (I.C.J. Reports
1949. p. 35).
591
See, in particular. Security Council resolution 188 (1964) of 9
April 1964, in which the Council indicates, in general terms, that it:
"Condemns reprisals as incompatible with the purposes and principles
of the United Nations".
The term "reprisals" refers here to armed reprisals.
For a list of relevant cases considered and decisions taken by the
Security Council, see D. Bowett, "Reprisals involving recourse to armed
force", American Journal of International Law vol. 66, No. I (January
1972). pp. 33 et seq
The incompatability of reprisals involving the use of armed force has
been maintained by virtually all writers on this question. See I. Brownlie.
International Law and the Use of Force by States (Oxford. Clarendon
Press, 1963), p. 281. and the references he gives. Only recently has there
been renewed discussion of this principle, owing to the difficulties
encountered by the Security Council in performing the function
assigned to n by the Charter. See in this connexion the debate which

International Law concerning Friendly Relations and
Co-operation among States in accordance with the
Charter of the United Nations, 592 which proclaims
(Principle I) that: "States have a duty to refrain from acts
of reprisal involving the use of force". Thus, a State which
is the victim of a breach of an international obligation
towards it cannot legitimately react by armed reprisals
against the State which committed the breach, since
international law now forbids individual States taking
reprisals which involve the use of armed force against
other States.593
(11) On the other hand, the legitimacy of forms of
reprisal other than armed reprisals as measures applicable
against States which have committed international offences was in no way disputed by the representatives of the
Governments which participated in the preparation of the
above-mentioned Declaration. On the contrary, it was
explicitly and implicitly recognized by the representatives.594 These views therefore confirm that, if the
necessary conditions are fulfilled,595 there is nothing to
prevent a State which has suffered an internationally
wrongful act from reacting against the State which
committed the act by a measure consisting of unarmed
reprisals. However, f en though it does not involve the
use of armed force, such a measure nevertheless constitutes conduct not in conformity with what would be
required under an international obligation towards the
State against which it is directed.596 In such a case,
therefore, the fact that the measure in question was taken
as a legitimate reaction on the part of the State wronged
by an international offence, against the State which had
committed that offence earlier, precludes the wrongfulness that such a measure might otherwise entail.
(12) It should be noted, incidentally, that the former
monopoly of the State directly injured by the internationally wrongful act of another State, as regards the
possibility of taking reactive measures against that other
State consisting of acts that would otherwise be unlawful,
is no longer absolute in modern international law. The
progressi\e affirmation in modern international law of
took place in 1969-1972 in the American Journal of International Law.
and particularly the articles by R. A. Falk. "The Beirut raid and
international law of retaliation" American Journal of International Law
vol. 63. No. 3 (July 1969), pp. 41S c/ seq., Y. Blum "The Beirut raid and
the international double standard. A reply to Professor Richard A.
Falk". ibid , \o\. 64. N o 1 (January 1970). pp. 73 et seq.; D. Bowett. loc
cit.. pp. I et seq.: R. W. Tucker, "Reprisals and self-defence: the
customar) law". American Journal oj International Law. vol. 66. No. 3
(July 1972). p. 587. However, even those writers who consider the use of
force justifiable in the cases in question are none the less inclined to base
such justification on notions other than that of reprisals.
59:
Resolution 2625 (XXV). of the General Assembly of 24 October
1970. annex.
593
The fact that armed reprisals are prohibited under modern
international law obviously does not prejudice the undeniable collective
right of self-defence provided for in Article 51 of the Charter of the
United Nations.
594
See. for example, the statement on 13 December 1968 by the
representative of the Netherlands in the Sixth Committee of the General
Assembl) (Official Records of the General Assembly.
Twenty-third
Session. Sixth Committee. 1095th meeting, para. 9).
59!
Namely, that the offence to which the reprisals are intended to be
a response must not be such as to entail any consequence other than to
give rise to the right of the injured party to obtain reparation: that, if
such is the case, the injured party must have made a prior attempt to
obtain reparation: and that, in any event, the reaction must not have
been disproportionate to the ofTence. An additional condition is that
there must not be any procedures for peaceful settlement previously
agreed upon by the parties.
596
If this were not so. the measure would amount to mere retortion
and would not constitute reprisals in the strict sense.

the principle that some obligations—termed obligations
erga onmes—are of such broad sweep that a breach of any
one of them is to be deemed an offence against all the
members of the international community and not simply
against the State or States directly affected by the breach,
has led the international community to turn towards, a
system which vests in international institutions other than
States exclusive responsibility, first, for determining the
existence of a breach of an obligation of basic importance
to the international community as a whole, and, thereafter, for deciding what measures are to be taken in
response and how they are to be implemented.
(13) Under the Charter of the United Nations, these
responsibilities are vested in the competent organs of the
Organization. These organs are empowered in certain
circumstances not simply to authorize, but even to direct
a Member State other than the one directly injured by a
particular international offence, or a group of Member
States,597 or at times all Member States, to apply certain
sanctions, including measures involving the use of armed
force, against a State which has committed an offence of a
specified content and gravity. One must not of course be
misled by the terminology. In the language of the United
Nations, as previously in that of the League of Nations,
the use of the word "sanctions" does not mean exclusively
actions which infringe what in other circumstances would
constitute a genuine right, and therefore a right which
must be respected, of the State suffering the sanctions in
question. These sanctions—as, for example, some of
those enumerated in Article 41 of the Charter of the
United Nations and some of those provided for earlier in
Article 16. paragraph 1, of the Covenant of the League of
Nations—may doubtless constitute measures harmful to
the interests of the State against which they are directed,
but they do not necessarily and in all cases involve failure
to conform with the requirements of international obligations towards that State, even though that may often be
the case.
(14) For sample, the severance by a State of economic
relations with another State to which the first State is
bound by an economic or trade co-operation treaty, in
response to a decision of an international body such as the
United Nations, is an act which in other circumstances
would probably be regarded as internationally wrongful.
The same would be true of the interruption of rail, sea or
air communications governed by one of the many agreements on co-operation in those fields, or of such measures
as an embargo on the supply of arms or other material
provided for by a treaty, etc. 598 In these and other
conceivable cases, sanctions applied in conformity with
the provisions of the Charter would certainly not be
wrongful in the legal system of the United Nations, even
though they might conflict with other treaty obligations
incumbent upon the State applying them. 599 Indeed, this
397
Either directly or through the regional agencies referred to in
Article 53 of the Chaner.
S9B
The examples of the sanctions ordered in 1935 by the League of
Nations against Italy at the time of its action against Ethiopia, and in
1977 by the United Nations against South Africa for its policy of
apartheid, are extremely well known. As regards the sanctions against
Italy, the Legal Sub-Committee of the Council of the League of Nations
indicated that the friendship and non-aggression treaties existing
between Italy and other Members of the League, as well as mostfavoured-nation clauses, must be interpreted as being subordinate to
Articles 16 and 20 of the Covenant.
999
The situation might in some respects be different in a case where
the subject of the sanctions is not a Member State. Even in that case,

view has never been contested. It is fully justified because,
under the rules laid down in the Charter, such measures
are the "legitimate" application of sanctions against a
State which is found guilty within that system of certain
specific wrongful acts. 600 This view would, moreover,
seem to be valid not only in cases where the duly adopted
decision of the Organization authorizing the application
of a sanction is mandatory for the Member States but also
where the taking of such measures is merely
recommended.
(15) Learned writers are practically unanimous in maintaining that the conduct of a State should not be
considered as wrongful if adopted in the legitimate
exercise of a measure of reaction against another State as
a result of an internationally wrongful act committed by
the latter, even though the same conduct, seen outside the
special situation leading to its adoption, would be
considered as not in conformity with the requirements of
an international obligation in effect between the States,
and hence as wrongful. A number of writers on international law, in considering circumstances excluding
wrongfulness, refer to the application of a sanction,601
others to sanction or reaction to a prior internationally
wrongful act. 602 and others—who are more numerous—
to legitimate reprisals 603 or, more generally, to measures

however, it seems indisputable that under Article 103 of the Charter the
Member Stale called upon to apply the sanctions could not claim to be
debarred from doing so by a treaty binding it to the non-member State
which was the subject of the sanctions.
600
It is by no means impossible, however, that the Organization
itself, as such, might in applying a sanction directly against a State find
itself in the position of acting in a manner not in conformity with the
requirements of an obligation binding it to that State. Without
necessarily going so far as to visualize the somewhat extreme case of an
act committed in the application of sanctions involving—in this case
legitimately—the use of armed contingents under (he direct authority of
the United Nations, the Organization—or the International Labour
Organisation or some other organization—might deny to a State which
has seriously and persistently breached an obligation towards the
Organization itself the financial or technical assistance which the latter
has pledged to provide under the terms of an agreement. In such a
situation, it is surely beyond doubt that such measures would not be
wrongful. However, such a question is beyond the scope of the present
draft articles, which are concerned exclusively with internationally
wrongful acts committed by States and with the responsibility which
flows from such acts.
"?' See. for example, H. Kelsen, loc. cit., p. 561, and Principles oj
International Law (New York, Rinehart, 1952), p. 23; Ago, "Le delit
international" (loc. cit.}, pp. 536 et seq., E. Zellweger, Die volkerrechiliche Verantwortlichkeit des Staates fur die Presse (Zurich.
Polygraphischer Verlag, 1949), pp. 37-38; Morelli, op. cit,. p. 352:
R. Monaco, Manuale di diritto internazionale pubblico, 2nd. ed., (Turin,
Union tipografico-editrice torinese. 1971), p. 574.
602
See, for example, Scemi, loc. cit.. p. 476 and Sereni, Diritto
internazionale (op. cit.), pp. 1524-1554.
603
See, among others, de Visscher, loc cit., pp. 107, 109 et seq.;
W. van Hille, "Etude sur la responsabilite Internationale de l'Elat".
Revue de droit international et de legislation comparee (Brussels), 3rd
series, vol. X, No. 3 (1929), p. 566; Spiropoulos, op. cit., p. 286;
J. Basdevanl, 'Regies generates du droit de la paix", Recueil des
cours . . ., 1936-IV (Paris. Sirey, 1937), vol. 58, p. 550; A. Sanchez de
Bustamente y Sirven, Droit international public (Paris, Sirey, 1936), vol.
HI, p. 526; Verdross, Vdlkerrecht. (op. cit.). p. 411; Ross, op. cit., pp.
243, 245 et seq., R. Redslob, Traite de droit de gens (Paris, Sirey, 1950),
pp. 242, 252; M. S^rensen, "Principes de droit international public",
Recueil des cours . . ., / 960-///(Leyden.Sijthoff, 1961), vol. 101, p. 218,
Schule, loc. cit., Worterbuch . . . vol. III. pp. 84-85; Dahm, op. cit., p.
213; von Munch, op. cit., pp. 142 et seq.; W. Wengler, Volkerrechi
(Berlin, Springer, 1964), vol. I, p. 404; Tenekides, loc. cit.; pp. 785-786;
N. A. Mary an Green, International Law, Law of Peace (London,
MacDonald and Evans, 1973), p. 259; Favre, op. cit.. p. 643;
Schlochauer, loc. cit.. pp. 273 et seq.; H. Thierry et ai. Droit
international public (Paris, Montchrestien, 1975), p. 658.

of self-protection.604 The lawfulness of conduct adopted
by way of sanction is a fortiori'supported by those writers
who contend that it would even be out of place to speak of
a circumstance precluding by way of exception the
wrongfulness of the act of the State. 605 Finally, the
conduct considered in this article is implicitly acknowledged as lawful by writers who, without dealing expressly
with this particular issue, recognize, in respect of the
consequences of internationally wrongful acts, the faculty, or in some cases the duty, to adopt conduct other
than that which would be required under an international
obligation; these writers either speak generally of sanctions 606 or of reactions to an internationally wrongful
act by means of reprisals and other coercive measures.607
(16) State practice, international judicial decisions and
doctrine thus confirm beyond all doubt the proposition
that a State's conduct is not internationally wrongful if,
although not in conformity with the requirements of an
obligation binding that State to another State, it is
justified as being the application of a measure of legitimate reaction to an internationally wrongful act committed by that other State. In the Commission's view
there is no doubt that, in such a case, the prior existence of
the internationally wrongful act of the State which is the
subject of the measure precludes the wrongfulness of the
legitimate reaction against it.
(17) That being so, there remains the question as to
what happens if, in the application of legitimate countermeasures against a State which has previously committed
an internationally wrongful act against another State,
these countermeasures have the effect of infringing the
rights of a third State towards which application of such a
604
See, for example, D. Anzilotti, Corso di dint to internazionalc, 4th
ed.: S.I.O.I., Opere di Dionisio Anzilotti (Padua, CEDAM, 1955), pp.
419 er seq.. and Quadri, op. cit.. pp. 264 e; seq., and 584. Naturally, selfprotection as a circumstance precluding wrongfulness is relevant in this
context only in so far as it is a reaction to an internationally wrongful
act.
605
See above, para. (10) of the introductory commentary to chapte,
V of the present draft and foot-note 555.
606
For example. State and Law Institute of the Academy of Sciences
of the Soviet Union. Kurs Mezhdunarodnovo Praia (International Law
Course), gen. ed. F. 1. Kozhevnikov etal. (Moscow, Nauka. 1969), vol.
V, pp. 434 ei seq.: L. A. Modzhorian, "Otvelstvennost v sovremennom
mczhdunarodnorn prava" (Responsibility in modern international law),
Soviet Yearbook of International Law, 7970(Moscow, Nauka, 1972), pp.
143 et seq.
601
For example. L. Oppenheim, International Law: A Treatise, 8th
ed.. rev H Laulerpacht (London. Longmans, Green. 1955), vol. II.
pp. 135 et seq.: Y. de la Briere, "Evolution de la theorie et de la pratique
en matiere de represailles", Recueil des cours . . . . 1928-11 (Paris,
Hachette, 1929), vol. 22, pp. 241 et seq.. E. [Speyer] Colbert, Retaliation
in International Law (New York, King's Crown Press, 1948), pp. 60 et
seq.: C. G. Fenwick. International Law. 4th ed. (New York, ApplelonCentury-Crofts, 1965), pp. 636-637; Balladore Pallieri, op. cit.. pp.
249-250; Cheng, op. cit.. pp. 97-98; J.-C. Venezia, "La notion de
represailles en droit international public". Revue generate de droit
international public (Paris), 3rd series, vol. XXXI, No. 1 (JanuaryMarch 1960), pp. 471 et seq.; K. J. Partsch "Repressalie", Wdrterbuch
des I'dlkerrechts. 2nd ed. (Berlin, de Gruyter, 1962), vol. 111. p. 103;
C. Cepelka, Les consequences juridiques du delit en droit international
contemporain (Prague, Charles University, 1965), pp. 42 el seq., 61 -62;
M. B. Akehurst, A Modern Introduction to International Law (London,
Allen and Unwin, 1970), pp. 14-15; F. Kalshoven, Belligerent Reprisals
(Leyden, Sijthoff, 1971), pp. 20 et seq., 22 et seq. Even those among these
writers who deny entirely the legitimacy of the use of armed reprisals
recognize the legitimacy of reprisals not involving the use of force.

As regards codification drafts prepared by learned writers, see articles
7 to 10 of the draft convention on international responsibility by
B. Graefrath and P. A. Steiniger: "Kodifikation der volkerrechtlichen
Verantwortlichkeit", Neue Justiz (Berlin), No. 8 (1973), pp. 227-228.

measure is in no way justified. This is by no means a
theoretical case. It happens frequently in international
relations that the action of a State which applies a
legitimate countermeasure against another State, which is
aimed directly at that State, nevertheless causes injury to a
third State. In situations of this kind, the State that has
taken the action sometimes invokes as justification vis-avis the third State whose rights have been unduly
infringed the fact that in the circumstances it would have
been difficult, if not physically impossible, for it to inflict
the necessary reactive measure or sanction on the State
that had committed the internationally wrongful act
without at the same time injuring the third State. It has
been argued, for example, that during the bombardment
of a town or port of an aggressor State by way of reprisal
it was not always possible to avoid injury to aliens or their
property. It has also1 been argued that the aircraft of the
State which were detailed to apply the sanction might, in
the circumstances, find themselves in practice forced to
cross the airspace of a third State, in violation of its
sovereignty, in order to reach the targets of the punitive
action in the territory of the State which was the subject of
the sanction. It is hardly necessary to add that these cases
of what might be called indirect infringement of a right of
a third State may just as easily occur in cases of
application ot countermeasures involving no use of
armed force. What is more, there are other cases in which
reprisals against a State guilty of an offence of the kind
described above have in fact been aimed against an
innocent third State, directly and deliberately.
(18) Consequently, the legitimate application of a sanction against a given State can in no event constitute perse
a circumstance precluding the wrongfulness of an infringement of a subjective international right of a third
State against which no sanction was justified.
International jurisprudence has had occasion to express
this principle clearly and precisely in the decision, referred
to earlier, of the Portugal/Germany Arbitration Tribunal
concerning the "Cysne" case.608
(19) Claiming that Great Britain had violated international obligations laid down in the "Declaration concerning the Laws of Naval War" signed in London on
26 February 1909 (called the "London Declaration").
Germany unilaterally added to the list of items to be
included under the heading of "absolute contraband"
items which, according to article 23 of the Declaration,
were not to be added to the list, since they were not to be
"exclusively* used for war". Germany thereupon destroyed the Portuguese vessel Cysne, which was carrying
such items. In its decision of 30 June 1930, the
Portugal/Germany Arbitration Tribunal, after agreeing
with Germany that "an act contrary to international law
may be justified, by way of reprisals, if motivated by a like
act", stated:
However, the German argument, which is sound up to this point,
overlooks an essential question which can be put in the following terms:
Could the measure which the German Goi ernment was entitled to take, b\
wax oj reprisals against Great Britain and its allies, be applied to neutral
vessels and specifically to Portuguese vessels?
The answer must be in the negative, even according to the opinion of
German scholars. This answer is the logical consequence of the rule that
reprisals, which constitute an act in principle contrary to the law of
nations, are defensible only in so far as they wereprovokedby some other
act likewise contrary lo that law. Only reprisals taken against the

See above, para. (8) of this commentary.

provoking State are permissible. Admittedly, it can happen that legitimate reprisals taken against an offending State may affect the nationals
of an innocent State. But that would be an indirect and unintentional
consequence which, in practice, the injured Slate will always endeavour
to avoid or to limit as far as possible. By contrast, the measures taken by
the German State in 1915 against neutral merchant vessels were aimed
directly and deliberately against the nationals of States innocent of the
violations of the London Declaration attributed to Great Britain and its
allies. Consequently, not being in conformity with the Declaration, they
constituted acts contrary to the law of nations, unless one of the neutral
Slates had committed against Germany an act contrary to the law of
nations that could make it liable to reprisals. There is no evidence of any
such act having been committed by Portugal, and the German claim
relies exclusively on the acts committed by Great Britain and its allies.
Hence, in the absence of any Portuguese provocation warranting
reprisals, the German State must be held not to have been entitled to
violate article 23 of the Declaration in respect of Portuguese nationals.
Accordingly, it was contrary to the law of nations to treat the cargo of
the Cysne as absolute contraband. 6 0 9

The views of learned writers on this point confirm the
soundness of the principle set forth in this decision.610
(20) In the light of the foregoing considerations, the
Commission has drafted article 30 as follows:
The wrongfulness of an act of a State not in conformity with an
obligation of that State towards another State is precluded if the act
constitutes a measure legitimate under international law against that
other State, in consequence of an internationally wrongful act of that
other State.

This wording, together with the title of the article
("Countermeasures in respect of an internationally
wrongful act"), brings out the fact that the Commission
clearly had in view here "an act of a State" which: (a) is a
"consequence" of "an internationally wrongful act"
committed by another State, and (6) "constitutes a
measure legitimate under international law against that
other State". The words in question spell out the requirements which seem necessary in a general rule on the
subject. Where these requirements are met. the rule
precludes the wrongfulness of the act in question where
the act is "not in conformity with an obligation" of the
said State towards the State which has previously committed an internationally wrongful act.
(21) The term "countermeasures" which appears in the
title of the article and the term "measure" used in the text
have been preferred to others, and particularly to the term
"sanction", as a means of preventing any misunderstanding, in view of the two distinct cases universally covered
by the rule set forth in the article, namely: {a) the case in
which the "act of a State" in question is a reactive
measure applied directly and independently by the injured State against the State which has committed an
internationally wrongful act against it; and (b) the case in
which the "act of a State" is a reactive measure applied on
the basis of a decision taken by a competent international
organization which has entrusted the application of that
measure to the injured State itself, to another State, to a
number of States or to all the member States of the
organization. The Commission has thus made allowance
609
United Nations, Reports of International Arbitral Awards, vol. II
fop. cit.}, pp. 1056-1057. [Translation by the Secretariat.]
610
See, among others, Strupp, loc. cit., pp. 188-189 and the authors
hecites;J. Hatschek, Volkerrecht (Leipzig, Scholl, 1923), pp. 405etseq.;
Cheng, op. cit., p. 98; J. Stone, Legal Controls of International Conflict
(London, Stevens, 1959), p. 290; Venezia, loc. cit., pp. 495 et seq.;
Partsch, loc. cit., p. 104; Schlochauer, loc. cit., pp. 273-274. See also art.
6, para. 3, of the resolution adopted in 1934 by the Institute of
International Law (Annuaire de I'lnstitut de droit international, 1934,
(op. cit.). p. 710).

for the trend in modern international law to reserve the
term "sanction" for reactive measures applied by virtue
of a decision taken by an international organization
following a breach of an international obligation having
serious consequences for the international community as
a whole, and in particular for certain measures which the
United Nations is empowered to adopt, under the system
established by the Charter, with a view to the maintenance of international peace and security.
(22) As has been seen, the terms "countermeasures"
and "measure" used in the present article refer both to
action by a State within the framework of sanctions
ordered by a competent international organization on the
basis of the rules by which it is governed and to action that
a State is authorized to take, under general international
law, in reaction to an internationally wrongful act
committed against it by another State. In both cases, as
the article states, the measures in question must constiiute
"a measure legitimate under international law" against
the State which has previously committed the internationally wrongful act. The word "constitutes" was
carefully selected in order to emphasize that the legitimac\
of the measure must be objectively established by reference to international law. As indicated in other paragraphs of this commentary, there is a whole series of
internationally wrongful acts which, under international
law, do not justify resort—or at any rate, immediate
resort—to punitive measures or enforcement, but mereh
create the right to demand reparation for injuries. In a
case of this kind, the injured State may not normalh
employ countermeasures of the kind indicated unless it
has been unduly refused reparation, and if it does emplo>
them without having first attempted and failed to obtain
reparation, it cannot claim to describe subjectively as
"legitimate" the action it has taken. It should also be
noted that the forms that the "countermeasures" in
question may lawfully Jake in international law also vary,
as has been been, according to the characteristics of the
internationally wrongful act to which they constitute the
reaction. What is more, the conditions governing the
various forms of reaction permissible under international
law are not necessarily the same in all cases. For example,
the condition of prior submission of a demand for
reparation, and even the principle of proportionalit>
between the offence reacted against and the reaction itself.
do not play the same role in the case of reprisals and in the
case of sanctions adopted collectively in a competent
international organization.
(23) It is not for the present article, however, to define
the various forms which may be taken by the reactive
measures or sanctions to which it refers, nor to determine
the conditions for their application, nor to specify the
situations in which one or another of these forms is
applicable. The Commission reserves the right to undertake the study of these questions in the context of part 2 of
the draft articles, dealing with the content, forms and
degrees of international responsibility—in other words.
when it comes to determine the various new legal
situations created by the commission of the internationally wrongful acts to whose definition it has
devoted part 1 of the draft. In order to justify the rule
proposed in article 30, it is sufficient to presume that
international law permits, in certain cases and under
certain conditions, the adoption of countermeasures
against an internationally wrongful act committed previously, and that these countermeasures may, in a given

case, constitute conduct not in conformity with what
would otherwise be required by an international
obligation.
(24) Finally, the Commission wishes to point out that
preclusion of wrongfulness as provided for in article 30 in
respect of certain acts of State relates only to acts against
the State whose prior internationally wrongful act warrants the countermeasure in question. As has already
been pointed out,611 the fact of having applied such a
countermeasure cannot possibly have the effect of precluding the wrongfulness of any injury thereby caused to a
third State. The wrongfulness of any such injury may on
occasions be precluded notwithstanding, but on the
ground of other circumstances which come into play in
the case in point.
A r t i c l e 31
Force roajeure and f o r t u i t o u s

event

1.
The wrongfulness of an a c t of a
State not in conformity with an
i n t e r n a t i o n a l obligation of t h a t State
i s precluded i f the act was due to an
i r r e s i s t i b l e force or to an unforeseen
external event beyond i t s control which
made i t m a t e r i a l l y impossible for the
State to a c t in conformity with t h a t
obligation or to know t h a t i t s conduct
was not in conformity with t h a t
obligation.
2.
Paragraph 1 s h a l l not apply i f
the State in question has contributed
to the occurrence of the s i t u a t i o n of
material i m p o s s i b i l i t y .
Cosatentary*/
(1) "Force majeure" m& "fortuitous event" are circumstances frequently involve in international life as grounds
for precluding the wrongfulness of an act of the State. In
learned works too, they are often jjiven priority in any
analysis of such grounds. This does not mean that the
terms "force majeure" and "fortuitous event" are always
used in the same sense by government pleaders, by
international judges and arbitrators and by different
writers. 612 The different meanings given to these terms
create confusion which is sometimes made worse by the
use of the expression "force majeure" as a synonym for
"state of emergency" (etat de necessite). Before posing
the question of the validity and the conditions of application of the circumstances envisaged in this draft article
as precluding the wrongfulness of an act of the State, the
Commission therefore considered it necessary first to
formulate some brief considerations with a view to
distinguishing as clearly as possible between these circumstances, taken as a whole, and the others that are
examined in this chapter, and then seeing whether a
distinction should also be made between the notions of
force majeure and fortuitous event.
(2) The distinction to be made between force majeure
and fortuitous event, on one hand, and the circumstances
provided for in articles 29 (Consent) and 30
611

See above, paras. (17)—(19) of the present commentary.
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See, in this connexion, the information furnished in the study
prepared by Secretariat Survey (see fool-note 485, above).
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(Countermeasures in respect of an internationally wrongful act) on the other, is easy and presents no real problem.
The circumstance that precludes the wrongfulness of an
act committed by a State in these situations is the
existence, in the case in point, of certain conduct by the
State subjected to the act. This conduct consists either in
the expression of consent to the commission by another
State of an act which would otherwise be contrary to an
international obligation of that State, or in the prior
commission of an international offence which justifies the
application of a legitimate countermeasure against the
offender. A situation similar to the latter case occurs when
the circumstance invoked is that to be dealt wiih in
article 34 of this chapter, namely, self-defence. But this
does not apply to force majeure or fortuitous event. The
State subjected to an act committed in these conditions is
not involved; it has neither given its consent to the
commission of the act nor previously engaged in conduct
which constitutes an international offence. In any case, its
conduct is irrelevant in determining the existence of the
circumstance in question. In this respect, on the other
hand, force majeure and fortuitous event have a point in
common with two other circumstances, "distress" and
"state of emergency", which the Commission will deal
with in draft articles 32 and 33 respectively. This point in
common is precisely the irrelevance of the prior conduct
of the State against which the act to be justified by
invoking the circumstances covered by the present article
was committed.
(3) There are also other p . ts in common between
"force majew e " and "fortuitous event", on the one hand,
and "distress" on the other, just as there are between
"force majeure" and "fortuitous event" and "state of
emergency" (etat de necessite). Each of these terms is
used to indicate a situation facing the subject taking the
action, which leads it, as it were despite itself, to aci in a
manner not in conformity with the requirements of an
international obligation incumbent on it. But the similarity ends there. When the ground for claiming that
conduct not in conformity with an international obligation was not wrongful is the fact that the conduct was
adopted in a situation of "distress", the situation is
normally one in which the person acting as an organ of the
State was exposed to an extremely grave danger to his life
or to the lives of persons entrusted to his care, and had no
way of escaping that danger but to adopt conduct not in
conformity with an international obligation of the State
of which he was an organ. 613 In these circumstances, the
State organ admittedly has a choice, even if it is only
between conduct not in conformity with an international
obligation and conduct which is in conformity with the
obligation but involves a sacrifice that it is unreasonable
to demand. In other words, there is unquestionably an
element of will in the decision of the organ to act contrary
to the requirements of international law. Similarly, it is
even more obvious that in the case of an act or omission
committed on the pretext of a state of emergency with the
alleged intention of saving the very existence of the State.
or at least some of its vital interests, from grave and
imminent danger, 614 the voluntary nature of the act or
omission is not only undeniable but also logically in-

613
Such is. for example, the case of the pilot of an aircraft whose sole
means of avoiding disaster is to land at the nearest airport, violating the
airspace of another Slate, or of the captain of a warship u hich w ill sink
unless he seeks immediate refuge in a port he is not authorized to enter,
etc.
" * For example, ensuring the survival of part of the population
afflicted by a natural disaster by requisitioning foreign means of
transport or supplies; avoiding the bankruptcy of the State by deferring
payment of a State debt; preventing the outbreak of civil war by seizing.
on foreign territory, those who are preparing to provoke it: preventing
massive pollution of its coast by sinking on the high seas a foreign vessel
which is spilling oil, etc.

-22kherent in the excuse given, irrespective of the value to be
objectively attributed to that excuse. Anyone invoking a
state of emergency is perfectly aware of having deliberately chosen to act in a manner not in conformity with
an international obligation.
(4) Force majeure and fortuitous event, on the other
hand, are generally invoked to justify involuntary, or at
least unintentional, conduct. It is common to all cases of
force majeure and fortuitous event that the State which is
required to fulfil an international obligation—or the
organ whose conduct constitutes an act of that State—is
led to act in a manner not in conformity with the
obligation because of an irresistible force or an unforeseen external event against which it has no remedy and
which makes it "materially impossible" for it to act in
conformity with the obligation or even, at times, to be
aware of the fact that it is adopting conduct different from
that required by the obligation.615 The Commission
therefore took the view that this involuntary or unintentional aspect of the conduct attributable to the State
adopted in the case in point is the common feature of
situations to be included under the common denomination of "force majeure" and "fortuitous event".
(5) Hav;ng thus identified the characteristic which, in its
opinion, differentiates the circumstances dealt with in
article 31 from those dealt with in the other articles in this
chapter, the Com.nualon took up the question whether it
was necessary to specify later on the distinctive features of
each of the two situations taken separately—that of force
majeure and that of fortuitous event—and. if necessary,
to include a separate provision for each of them.
However, it was obliged to conclude that no clear and
definitive distinction between the two situations emerged
from State practice and international judicial decisions or
from legal literature, that the use of the two terms was far
from uniform, and that even within the Commission itself
there were very marked differences of opinion on the
subject, largely due to the fact that the members are from
different systems of law based on different criteria. One
group of members saw the distinction to be made between
a situation of force majeure and a situation of fortuitous
event as relating mainly to the cause of the situation
envisaged: in the first case, the cause was a "force" or
"constraint" whose "irresistible" nature was stressed,
and in the second case, it was the "unforeseen" occurrence of a given "event". Some members of the same
group also limited cases of jorce majeure or irresistible
force to constraints exerted by natural factors, whereas
others included in such cases constraints attributable to
human action. Again, a second group of members of the
Commission stressed the respective ejfects of a situation
described as "force majeure"and a situation described as
"fortuitous event", the effect in one instance being the
material impossibility of acting otherwise than in breach
of an international obligation, and in the other instance,
the impossibility of knowing that the conduct adopted in

613
There is, for example, nothing voluntary about the situation in
which, because of a storm or damage, the pilot of a State aircraft loses
control and. despite all his efforts to avoid doing so. enters the airspace
ol another State, just as there is nothing intentional in the conduct of a
pilot who. as a result of atmospheric disturbances which have made his
flight instruments useless, unwittingly finds himself over foreign territory. Nor is there anything voluntary or intentional in the fact that a
State is unable to hand over specific property to another State, in
conformity with the provisions of a treaty, because that property has
suddenly been destroyed by natural or other causes beyond its control.

the circumstances was not that required by the
obligation.616
(6) Upon reflection, however, the Commission decided
that there was no need to continue a purely theoretical
debate on the subject, that it should be left to legal science
to continue the analysis with a view to distinguishing
between the notions covered by the two terms, and that no
account should be taken of the distinction for the purely
normative purposes of establishing the rule to be adopted.
The Commission accordingly decided not to devote two
separate articles to the cases of force majeure and
fortuitous event, but to deal with both these closely
related situations together, within the framework of a
single article. The article thus covers both the two cases of
"material impossibility" in which the State may be placed
and the two types of cause liable to be at the origin of the
impossibility. In the opinion of the Commission, this
material impossibility, either to avoid acting in a
manner not in conformity with an international obligation or to know that one is acting in such a manner, is in
fact the essential constituent element of the circumstance
which is thus globally defined and has the effect, of
precluding the wrongfulness of a State act committed in
such conditions, whatever form they may take. In so
deciding, the Commission has simply drawn on the
relevant criteria prevailing in international practice and
judicial decisions.
(7) The "factor" ("irresistible force" or "unforeseen external event") in both cases of material impossibility dealt
with in this article may thus be due to nature, such as a
natural catastrophe or disaster of any kind.617 or to
human action—loss of sovereignty or simply loss of
control over a portion of State territory, for example.618
This same external factor may have the effect of rendering
the performance of the international obligation definitively impossible,619 just as it may render it only
temporarily impossible;620 it may prevent the State from

hlt>
Accordingly, both groups would have agreed to classify under
"force majeure" a situation in which an "irresistible force"1 made it
materially impossible for the Stale, or the person acting for the State, to
comply with the international obligation, and t o classify under "fortuitous event" situations in which an unforeseen event would have the
effect of making it impossible for them to know that they were acting in
breach of the obligation. But the conclusion was found to be different as
regards the designation to be given, for example, to a situation brought
about by an "irresistible force" in which it was impossible to be aware of
the wrongfulness of the conduct adopted or to a situation in which it was
materially impossible to act in conformity with an international
obligation owing to the unforeseen occurrence of an external event.
611
Mention has already been made of atmospheric disturbances
which have the effect of diverting a State aircraft from its normal course,
against the will or intention of the pilot, into the airspace of another
State, and of an earthquake destroying property (a work of art, for
example) which a State is required to hand over or return to another
Stale. There is also the case of flood or drought destroying products to
be delivered to a foreign State under a trade agreement, etc.
618
For instance, where a State has undertaken to hand over to
another State products to come from the soil or subsoil of a specific
region, and this region has subsequently passed into the sovereignty of a
third State or has been devastated by military operations carried out b>
a third Stale, or has been removed from the control of the State by an
insurrection, etc.
619
This would be the case, for example, in the event of the total
destruction of property to be handed over to a given State or the
violation of a frontier.
6:0
This would be the case if the unforeseen destruction of the means
of transport to be used made ii temporarily impossible lo transfer
particular food-stuffs to another State.

-2X1honouring an obligation to act,621 or an obligation not to
act.622 In short, all sorts of situations may come
into consideration, but they all have one feature in
common: the State organs are involuntarily placed in a
situation which makes it materially impossible for them
either to adopt conduct in conformity with the requirements of an international obligation incumbent on their
State or to realize that the conduct they are engaging in is
not of the character required. It was precisely with regard
to the presence in all the situations in question of this
common feature that the Commission posed the question
whether an act of the State committed in such conditions
should or should not be considered as effecting a
"breach" of the obligation in question, in other words, as
constituting an internationally wrongful act giving rise to
responsibility.623
(8) Turning to consideration of the positions taken in
the matter of State practice, the Commision noted, first,
that the preparatory work of the Conference for the
Codification of International Law (The Hague, 1930)
does not give as much help on this question as it has been
found to do on others. That is because the request for
information submitted to States by the Preparatory
Committee of the Conference did not specifically raise the
question whether or not force majeure or fortuitous
event—in other words, the impossibility of "conforming
to an international obligation" or of "realizing that the
conduct adopted was not in conformity" with the
obligation—was a circumstance precluding the wrongfulness of the act of the State or the responsibility otherwise
incurred by the act. However, the Swiss Government, in
its reply on point V of the request for information,
concerning State responsibility for acts of the executive,
was careful to specify that:
An exception to international responsibility should also be allowed in
the case of purely fortuitous occurrences or cases o/vis major*, it being

621
This would b- « if, for example, an earthquake destroyed
property to be hanaeu over to another State, or if an insurrection
removed part of a State's territory from its control and thus prevented il,
in that part of its territory, from adopting the necessary measures to
protect foreign agents or other aliens.
622
Suffice it to mention the example given earlier of damage or a
storm which drives a State aircraft into foreign airspace.
623
It should be explained that situations describable as cases of
"force majeure" or "fortuitous event" may be relevant in international
law for reasons other than the possibility that they preclude the
wrongfulness of an act of the Slate: for instance, because they satisfy a
condition giving rise to a specific obligation of the State. There are
international agreements which link the creation of international
obligations "to act" to the existence of a situation of force majeure. For
example, the Agreement on Co-operation with regard to Martime
Merchant Shipping, signed at Budapest on 3 December 1971. requires
the State to assist foreign vessels driven towards its ports by bad
weather. Similarly, the Agreement on the Rescue of Astronauts, of 22
April 1968, imposes on a State on whose territory astronauts land
unintentionally an obligation to assist them and return them promptly
to the representatives of the launching Slate. Article 40 of the 1961
Vienna Convention on Diplomatic Relations requires the State on
whose territory a foreign diplomatic agent proceeding to a third State
may find himself, for reasons of force majeure, 10 accord certain
immunities to that agent. In other cases, force majeure may be at the
origin of an obligation of the State "not to act"—for instance, an
obligation not to confiscate enemy vessels remaining in its ports for
reasons of force majeure after hostilities have broken out: article 2 of The
Hague Convention N o . VI, of 18 October 1907, relative to the status of
enemy merchant ships at the outbreak of hostilities (Secretariat Survey,
para. 5 et seq.. 81. 99 and 100). Clearly, however, such "primary" rules
must not be taken as evidence ihat/orre majeure and fortuitous event are
to be regarded as circumstances precluding the wrongfulness of an act of
the Stale. They can do no more than provide indirect confirmation of
this conclusion in some instances.

understood that the State might nevertheless be held responsible if the
fortuitous occurrence or vis major were preceded by a fault, in the
absence of which no damage would have been caused to a third State in
the person or property of its nationals. 624

A similar view emerged, either explicitly or implicitly,
from the positions taken by other Governments on cases
in which the State might incur international responsibility
through hiving failed to prevent acts of private individuals which caused damage to foreign States or to the
person or property of their nationals." 5
(9) The positions taken by States in the preparatory
work on the 1969 Vienna Convention are even more
enlightening in this connexion. Article 58 of the draft
articles on the law of treaties adopted by the Commission
in 1966626 provided that the permanent disappearance or
destruction of an object indispensable for the execution of
a treaty could be invoked as a ground for terminating
the treaty or suspending its operation, if they rendered
its execution permanently or temporarily impossible.
In the commentary to that article, it was explained
that:
The Commission appreciated that such cases might be regarded
simply as cases where "force majeure" could be pleaded as a defence
exonerating a party from liability* for non-performance of the treaty. But
it considered that, when there is a contini ,r. t impossibility of performing recurring obligations of a treaty, il is desirable to recognize, as pan of
the law of treaties, that the operation of a treaty may be suspended
temporarily. 627

Thus, as early as 1966, the Commission regarded force
majeure, in the sense of a real impossibility of fulfilling an
obligation, as a circumstance precluding the responsibility of the State. What is more, at least in the case of
force majeure represented by the destruction or disappearance of an object indispensable for the fulfilment of
the obligation, it attributed this preclusion of responsibility to the termination or suspension of the obligation.
(10) At the United Nations Conference, on the Law of
Treaties, Mexico submitted a proposal to extend the
scope of the article to all situations in which the result of
the force majeure would be to render fulfilment of the
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League of Nations, Bases of Discussion . . . (op. cil.j, p. 241.
Reproduced in Secretariat Survey, para. 61.
625
The replies of Governments and representatives1 statements in
the Third Committee of the Conference show that the disagreement
which subsisted on the point whether the State should adopt in respect of
foreigners, preventive measures equal or sometimes superior, to those
adopted for the protection of its own nationals, or "normal" preventive
measures, did not prevent the supporters of the two divergent views
from agreeing that in cases where force majeure or fortuitous event has
made it materially impossible for the State to take the necessary
preventive measures, its responsibility is precluded. See the replies to
points V, No. 1 (c) and VII (a) and (6), of the list of points submitted to
States by the Preparatory Committee of the Conference: League of
Nations, Bases of Discussion . . .(op. cit.), respectively pp. 62 el seq. and
pp.93e/seq; and Supplement to Vol. HI (op. citj.pp. 13, 14and 18-19.
For representatives' statements in the Third Committee of the
Conference on Bases of Discussion Nos. 10. 17 and 18, see League of
Nations, Acts of the Conference for the Codification of International Law
(The Hague, 13 March-12 April 1930), vol. IV, Minutes of the Third
Committee(C. 351 (c).M.I45 (c). l930.V),pp. 143 m e ? and \Z5etseq..
in particular, the statements of the representative of China (ibid., p. 186)
and the representative of Finland (ibid., p. 185). For a detailed analysis
of the replies and statements see Secretarial Survey, paras. 69-70.
626
See Yearbook . . . 1966. vol. II p. 255, document A/6309/Rev.l.
part II, chap. II.
627
fbid., p. 256, para. (3) of commentary to article 58.

-zzsobligation impossible.628 In support of this proposal, the
representative of Mexico argued that article 58 of the
Commission's draft referred only to a particular and, in
his view, rare case of impossibility of performance of a
treaty for reasons offeree majeure, whereas there were
many more frequent cases, such as the impossibility of
delivering a particular product owing to a strike, the
closing of a port or because of war, or the impossibility of
making certain payments because of serious financial
difficulties, etc. 6 " Since some of these examples were
such as to raise doubts that the "impossibility" in
question would be a case of absolute impossibility of
fulfilling an obligation laid down by a treaty, many
representatives were not prepared to regard it as a
circumstance which would justify not only preclusion of
the wrongfulness of State conduct not in conformity with
the requirements of a treaty but also the right to invoke
impossibility of performance as ground for terminating
or suspending the treaty. In their view, that would have
seriously endangered the security of treaty relations
between States. That explains why the Mexican proposal
was finally withdrawn and the Conference, in article 61,
paragraph 1, of the text it adopted for the 1969 Vienna
Convention, stipulated as the sole ground for terminating
or suspending a treaty "the permanent disappearance or
destruction of an object indispensable for the execution of
the treaty". It seems none tuc less certain, however, that
the discussions which took place on this point revealed a
general belief that impossibility, or at the very least
material impossibility, of complying with a treaty obligation constituted a circumstance precluding the wrongfulness of the conduct adopted by the State having the
obligation.
(11) The practical cases in which States have invoked
the "impossibility" of acting in conformity with an
international obligation or of realizing that their conduct
was not in conformity with that obligation as a circumstance that should preclude the wrongfulness of acts
committed by them are innumerable. But in few of these
cases have they p'*aded a circumstance consisting unquestionably of a genuine "material impossibility" of
acting in conformity with an obligation. This is understandable. It is uncommon for a State to be in an unavoid628
The proposal first provided that a country might invoke force
majeure as ground for terminating a treaty when the result of the force
majeure was to render fulfilment of its obligations under the treaty
permanently impossible. It then provided that force majeure might be
invoked only as ground for suspending the operation of the treaty when
impossibility of fulfilment was temporary. (Official Records of the United
Nations Conference on the Law of Treaties. Documents of the Conference
(United Nations publication, Sales No. E.7O.V.5), pp. 182-189, document A/CONF.39/14, para. 531 (a)).
619
The representative of Mexico therefore concluded that:
"Force majeure was a well-defined notion in law; the principle that
'no person is required to do the impossible' was both a universal rule
of international law and a question of common sense. Its application
had not caused courts any special difficulties and it was unnecessary to
draw up a list of the situations covered by the that rule.
According to paragraph (3) of the . . . commentary to the article,
such cases might be regarded simply as cases in which force majeure
could be pleaded as a defence exonerating a party from liability for
non-performance of the treaty. But not to incur responsibility for an
act or its omission was to have the right of performance or nonperformance of an act. If in the case of'force majeure a State did not
incur any responsibility, that was because so long as force majeure
lasted, the treaty must be considered suspended9. "(Ibid., First Session,
Summary records of the plenary meetings and the meetings of the
Committee of the Whole, (United Nations publication. Sales No.
E.68.V.7), pp. 361-362, Sixty-second meeting of the Committee of
the Whole, paras. 3-4.)

able situation in which it is really materially impossible
for it to act in conformity with an international obligation
incumbent on it, and a State often speaks of impossibility
when in fact it faces only serious difficulty. Further, if
such a case occurred and if the impossibility was obvious,
it is unlikely that the State towards which the obligation
existed would persist in arguing that the obligation had
been breached and in invoking the consequences. What is
beyond any doubt, however, is that when a party has been
able to prove the real existence of a situation of material
impossibility, the legal effects of that situation have not
been contested by the other party to the dispute. Where
there has been contention, it has generally centred on the
factual existence of the situation invoked, not on its
validity as a circumstance precluding the wrongfulness of
an act of the State in cases in which its existence has been
established.
(12) As has been pointed out, the impossibility of
fulfilling an international obligation as a result of the
existence of a situation of force majeure or fortuitous
event sometimes occurs in relation to an obligation "not to
act", in other words, to refrain from committing a certain
act. Examples of a situation of this kind include that of a
State aircraft which, because of damage, loss of control of
the aircraft or a storm, is forced into the airspace of
another State without the latter's authorization, either
because the pilot's efforts to prevent this happening have
been unsuccessful or because he could not know what was
happening. Recognition that the existence of such a
circumstance precludes the wrongfulness of the act is
clearly apparent from the positions taken by States in the
numerous cases of this kind that have occurred in
practice. During the 1914-1918 war, the belligerents
often invoked factors such as fog, cloud and atmospheric
disturbance as reasons for aircraft unintentionally flying
off their course and passing over neutral territory without
the knowledge or fault of the pilot. This happened when
Allied.aircraft making for Friedrichshafen flew over Swiss
territory in November 1914. The First Lord of the
Admiralty said in Parliament, on 26 November, that the
Allied pilots had violated Swiss airspace unintentionally
because high altitude and lack of visibility had prevented
them from realizing that they were off course. When the
town of Goes, in the Netherlands, was bombed by a
German zeppelin airship, the German Government stated
that the pilots had lost their way because of cloud. Similar
excuses were offered for violations of Danish, Norwegian
and Swedish airspace. It should be noted that some of
them were rejected by the countries concerned, but solely
on the ground that the alleged physical circumstances had
not existed in the case in point, and not because these
countries refused to recognize the actual principle of the
justification.630 On the other hand, in cases in which
occurrences such as the bombing of La-Chaux-de-Fonds
by German airmen on 17 October 1915, and of
Porrentruy by a French airman on 26 April 1917, were
ascribed to negligence on the part of the airmen and not to
fortuitous events, the belligerents undertook to punish
the offenders and make reparation for the damage
sustained.631
(13) Particularly interesting for the present purposes is
the exchange of notes between the Yugoslav Government
and the Government of the United States of America
630
631

See Secretariat Survey, paras. 250-256.
Ibid., paras. 255-256.

-Z23which took place following certain cases of United Stales
military aircraft entering the airspace of Yugoslavia in
1946. In a note dated 30 August 1946 from the Yugoslav
Charge d'Aflaires to the American Department of State,
the United States Government was asked " . . . to pre-

vent these flights, except in the case of emergency or bad
weather*, for which arrangements could be made by
agreement between the American and Yugoslav authorities". 632 In his reply of 3 September 1946, the Acting
Secretary of State of the United States said that:
The Yugoslav Government has already received assurances from the
United States Government that United States planes will not cross
Yugoslav territory without prior clearance from Yugoslav authorities.
except when forced to do so by circumstances over which there is no
control, such as bad weather, loss oj direction, and mechanical
trouble.*"3

(14) In 1948, two Turkish military aircraft entered
Bulgarian airspace; one was shot down and the other
forced to land. The Turkish Government protested on the
ground that the violation of the Bulgarian frontier had
not been intentional, but was due to the rainy weather
which had prevented the pilots from realizing that they
had left Turkish airspace. The Bulgarian Government's
answer was that the aircraft were flying in conditions of
excellent visibility. Hence the discussion was concerned
no; with the validity, which was in no way disputed, of the
principle that conditions constituting force majeure or a
fortuitous event preclude tnc wrongfulness of an act of the
State not in conformity with an international obligation is
committed under such conditions, but solely with the
factual existence of those conditions in the case in
point. 634
(15) On 17 March 1953, the United States Government
sent two notes, to the Hungarian Government and the
Government of the USSR respectively, concerning the
case of the Treatment in Hungary of Aircraft and Crew of
the United States of America. An American aircraft
bound for Belgrade entered Hungarian airspace and was
forced to land in Hungary, where its crew were interned.
The American notes maintained that the crossing of the
Hungarian frontier had not been intentional and that th;.
pilot had not realized that he had entered Hungarian
airspace. But the chief interest of the two notes lies in the
care taken by the writer to indicate a series of facts
intended to prove that, in the circumstances, even the
most experienced pilot could not have noticed the mistake. The notes stated that:
The airplane and crew attempted at all times lo follow the course so
gi\en for Belgrade, but while the crew, and in particular the pilots,
believed that the plane was flying that course, it was aciualh blown by
u mds the existence and direction of which the pilots did not then know
or have any warning of. and the velocitv of these winds accelerated the
speed of the plane considerably beyond the speed at which the pilots
believed the plane was flying. The plane, therefore, flew somewhat north
of the expected course and covered a distance considerably greater than
the pilots then thought or had reason to believe they were covering. 6 3 5
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United States of America. Department of State
Bulletin
(Washington. D C ) , vol. XV. No. 376 (15 September 1946). p. 502.
Reproduced in Secretariat Survey, para. 144.
633
Ibid., p. 504, and Secretariat Survey, para. 145.
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See Secretariat Survey, para. 147.
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l.C.J. Pleadings. Treatment in Hungary of Aircraft and Crew of
United States of America (note to the Hungarian Government of 17
March-1953). p. 14. On the following page, the American Government
added:
"The crew selected for the flight were competent for the purpose . . .
The aircraft and its equipment . . . were in sound flying condition".

Thus, to preclude the international wrongfulness of the
conduct of the pilot, the American Government did not
think it enough that there had been an error on his part,
but considered it necessary to prove that that error had
been due to an unforeseeable external event.
(16) With regard to the maritime sphere, after stating
the principle of the right of "innocent passage" of ships of
all States through the territorial sea of a foreign State,
article 14 of the 1958 Convention on the Territorial Sea
and the Contiguous Zone provides, inter alia, in paragraph 3, that:
Passage includes stopping and anchoring, only in so far as the same are
incidental to ordinary navigation or are rendered necessary b\ lone
majeure or by distress.11"1

Moreover, a similar provision is to be found in article 18,
paragraph 2 of the "Informal Composite Negotiating
Text Revision 1". drawn up in April 1979 by the
President of the Third United Nations Conference on the
Law of the Sea and by the chairmen of the main
committees of the Conference.637 There are also other
conventions in which force majeure is treated as a
circumstance capable of rendering inoperative an obligation "not to act" and. consequently, of precluding the
wrongfulness of an act of the State not in conformity with
such an obligation. Fc r example, article 7. paragraph 1 of
the Convention on Tiansit Trade of Land-Locked Stales,
signed at New York on 8 July 1965, provides that:
Except in cases of force majeure* all measures shall be taken by
Contracting States to avoid delays in or restrictions on traffic in
transit. *3H

It is hardly necessary to point out that such provisions of
treaty law are in no way an exception to some other
principle of general international law. In these provisions.
force majeure is admittedly a constituent element of the
"primar\ rules" laid down therein, but the very fact that it
has been incorporated in these rules is clearK an express
confirmation, in relation to particular cases, of a general
principle of customary international law whereb) Jorce
majeure has the effect of precluding wrongfulness.
(17) However, force majt»ire and fortuitous event have
been invoked in the practice of States as justifications for
the impossibility of fulfilling the requirements of international obligations "'not to act" in areas other than
the air or sea. matters referred to above—more particularly, in connexion with the non-fulfilment of international obligations concerning treatment of the person
or property of foreign nationals. In 1881. for example,
during the war between Chile and Peru, the Chilean
military authorities occupying the town of Quilca twice
confiscated the goods of Italian traders. Following claims
by the Italian Charge d'Affaires at Santiago, the Chilean
636
United Nations, Treaty Series, volume 516, p. 214. It is interesting
to note ihal in the English text the term "reldche forcee" has
been rendered by the term "force majeure". Attention should also be
drawn to (he distinction the provision makes between a situation of
"force mujeuri'" and a situation of "distress"". The provision of the
Convention follows that of the corresponding article of the draft articles
on the law of the sea adopted b> the International Law Commission in
1956. - Yearbook . . 1956. vol. 11. page 258. document A 3159. chap.
II. sect 111. an 15).
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" Article 18. para. 2 of that text reads as follows:
". . [innocent] passage [through the territorial sea] includes stopping
and anchoring, but only in so far as the same are incidental to
ordinary navigation or are rendered necessary by force majeure or
distress* or for the purpose of rendering assistance to persons, ships or
aircraft in danger or distress". (A/CONF.62/WP.10 R e v l . p. 27)
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United Nations, Treaty Series, vol. 597. p. 52.

230Government agreed to return the improperly confiscated
goods or pay their value where they had been destroyed,
but it refused any damages, alleging that reparation for
loss and damage was payable only by those who "act in
bad faith"'. Mancini. the Italian Minister for Foreign
Affairs, replied that the Chilean authorities had to prove
not only that there had been "good faith" on their part
but also that they had made every effort to prevent the
violation of neutral property. This opinion signifies that
the conduct of the Chilean authorities was to be regarded
as proper only if, in addition to acting in good faith, they
had avoided acting negligently. The soundest case would
obviously have been that-afortuitous event, regardless of
any negligence on the part of the local authorities, had
made it impossible to distinguish the neutral goods from
the mass of enemy goods. 9
(18) In 1906 an American citizen. Lieutenant England,
serving on the U.S.S. Chattanooga, was mortally wounded as his ship entered the Chinese harbour of Chefoo by
a bullet from a French warship which was engaged in rifle
practice as the Chattanooga was passing by. The United
States Government sought and obtained reparation,
having maintained that:
W i l e the killing of Lieutenant England can only be viewed as an
accident, it cannol be regarded as belonging to the unavoidable class*
whereby no responsibility is entailed. Indeed, it is not conceivable how it
could have occurred without the contributory element of lack of proper
precaution on the part of those officers of the Dupetit Tfwuars who were
in responsible charge of the rifle tiring practice and who failed to slop
firing when the Chutianooau. in the course of her regular passage
through the public channel, came into the line of fire." 4 "

An analysis of the case shows both Governments to have
concluded that the killing of Lieutenant England, although accidental, could not have occurred unless the
officers of the French warship had failed to be diligent. It
was therefore impossible to regard the occurrence as a
truly "fortuitous event". That is what the United States
Secretary of State meant by his comment that the case
could not be regarded as belonging to the "unavoidable
class" whrreby no responsibility is entailed. This shared
conclusion was nevertheless based on the likewise shared
and definite belief that an act committed by a State organ
in a situation which might rightly be defined as a
"fortuitous event" does not entail the international
responsibility of the State.
(19) Material impossibility of fulfilling an international
obligation may also supervene in connexion with an
obligation "to act", or to engage in conduct of commission. By the way of an example, reference was made
earlier in this commentary to the case of the destruction of
goods or property which a State is required to hand over
or return to another State.*1*1 International practice
provides a typical example of an international dispute
concerning the existence or non-existence of a situation in
which it was materially impossible to fulfil an international obligation "to act" under the Treaty of
Versailles. The treaty, amended on this specific point by a
subsequent agreement, provided that Germany would
639
For example, flood water, caused by a tidal wave, entering the
harbour premises where the neutral goods were situated alongside
enemy goods and destroying any markings whereby the goods could be
recognized. For a description of the case, seeS.I.OI.-C.N.R.. (op. citj.
pp. 867 et seq.
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M. M. Whiteman. Damages in International Law (Washington,
D C , U.S. Government Printing Office. 1937). vol I. p 221. See
Secretariat Survey, para. 130.
"*' See foot-note 617, above.

deliver a certain quantity of coal annually to France. In
1920. however, the amount of coal supplied by Germany
was considerably less than provided for in the instruments
in force. Reporting the situation to the French Parliament
and announcing his intention of taking appropriate
measures, Mr. A. Millerand, the President of the Council
and Minister for Foreign Affairs, said on 6 February
1920:
Moreover, it is impossible for Germany to claim that, if it has not
fulfilled its commitment, it is because it would have been material!)
impossible Jor it to do so* Precise information made available to us
shows that, during this month of January. Germany consumed over
eight million tons of coal for a population of 60 million, whereas durine
the same month, for a population of 40 million. France did not have
even half that amount: it had onlv 3,250.000 tons. In other words, every
German had more coal for heating purposes than did every Frenchman
We cannot accept such a situation.'"'' 1

This statement implicitly recognized, a contrario, that if it
really had been "materially impossible" for Germany to
fulfil its commitment, there would have been no breach of
the obligation.6*3
(20) The problem of the repercussions of material
impossibility on an obligation to restore property has also
been discussed by international judicial and arbitral
bodies. For example, the Permanent Court of
Arbitration, in its award of 24,27 July 1956 in the
Ottoman Empire Lighthouse concession case, rejected
claim No. 15 by France for compensation for a French
company which owned a lighthouse requisitioned by the
Greek Government in 1915. The lighthouse had been
destroyed during the First World War by Turkish
bombardment; because of this occurrence, which the
Court deemed to be a case of force majeure, the Greek
Government had found it impossible to restore the
lighthouse to the state it was in before the requisition.*"1"1
(21) Force majeure as a circumstance precluding the
wrongfulness of an act of the State not in conformity with
the requirements of an international obligation incumbent on the State has often received consideration in
connexion with failure to pay a State debt, both at
conferences for the conclusion of major multilateral
conventions and in particular disputes. For example, in
the work of the 1907 Conference for the revision of the
system of arbitration established by the 1899 Convention
for the Pacific Settlement of International Disputes, the
representative of Haiti stated that disputes concerning the
appreciation of circumstances of force majeure which
temporarily made it materially impossible for a State to
pay a debt should come within the competence of the
arbitration court. He gave the following reason:
For the circumstances of force majeure. that is to say. oj the Jam
independent oj the will oj man, may. in paralysing the will to do. frequently
prevent the execution oj obligations . . .

o4:
See A.-C. Kiss, Repertoire de la pratique frangaise en matiere de
droit international public (Pans. C.N.R.S., 1962), vol. I, p. 128.
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In connexion with the effects offorce majeure on obligations to
deliver certain products, it may be recalled that a number of commodity
agreements allow the States parties thereto to withdraw from the
agreement or suspend its operation in respect of themselves if circumstances beyond their control prevent them from fulfilling their obligations under the agreement. See, for instance, the 1956 (modified in
1958) and 1963 International Olive Oil Agreements (article 39, para. 2
(a)) and the other agreements cited in Secretariat Survey, paras. 54
et seq.
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See United Nations, Reports of International Arbitral Awasds.
vol. XII, (United Nations publication. Sales No. 63.V.3), pp. 219-220.
and Secretariat Survey, para. 484.

-231I cannot imagine a great creditor nation which, in virtue or the arbitral
decision, would forget to consider as "of bad faith" the debtor State
unable to meet its obligations as the result, say, of an inundation, of a
volcanic eruption, of failure of crops, etc. The testimony of contemporaneous history is against any such admission . . . " . M 5

Although some representatives challenged the assertion
that these situations of force majeure were frequent and
therefore needed to be mentioned specifically in the
revised Convention, no one questioned the principle that
when a genuine situation of force majeure occurred, i.e. a
situation in which it was absolutely impossible to fulfil the
obligation, the State rendered materially insolvent should
not be considered as failing to meet its obligation.
(22) Failure to pay a debt has led to many international
disputes in which force majeure has been expressly
invoked by the debtor State as a circumstance justifying
its conduct. Yet a detailed analysis of these cases demonstrates that, in a number of instances, the situations
concerned are ascribable to the notion of "necessity"
rather than to that of material impossibility of performance.646 Nevertheless, situations of material impossibility of performing an obligation owing to external
factors beyond the control of the State having the
obligation can occur as regards payment of debts. From
this point of view, the Judgments of the Permanent Court
of International Justice in the case concerning the payment of various Serbian loans issued in France and the case
concerning the payment in gold of the Brazilian federal
loans contracted in France certainly constitute a valid
precedent for the clarification of certain aspects of the
circumstance precluding wrongfulness which is the subject of this article. 647
645
See J. B. Scott. The Proceedings of The Hague Peace Conference:
The Conference of 1907 (New York, Oxford University Press. 1921). vol.
II. p. 296: Secretariat Survey, para. 105.
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In the Russian Indemnity case, for example, the Permanent Court
of Arbitration, in its award of 11 November 1912, rejected the argument
offorce majeure advanced by Turkey to justify its failure to pay its debt.
However, the various details of the case show that the situation was not
one of "material impossibility" of paying the debt, but possibly one of
"necessity". This also emerges from the following passage ofthe Court's
award:
"The plea of force majeure, adduced as a major defence, can be
invoked in public international law as well as in private law . . . The
Imperial Russian Government expressely agrees . . . that the obligation upon a State to perform treaties may be weakened 'if the very
existence of the State becomes endangered, if the observation of
international duty is . . . self-destructive'". [Translation by the
Secretariat.]
(United Nations. Reports of International Arbitral Awards, vol. XI.
(United Nations publication. Sales No. 61.V.4). p. 443: Secretariat
Survey, para. 394.)
Force majeure as a circumstance making performance of an obligation
impossible was expressly invoked and discussed at length in another
case, that ofthe Societe Commerciale de Belgique, brought before the
Permanent Court of International Justice. There, however, the Greek
Government argued that it was impossible for it to pay the Belgian
company a particular sum ofmoney due to it under an arbitral award of
internal law "without jeopardizing the country's economic existence
and the normal functioning of its public services". Thus, in speaking of
"force majeure" and the "impossibility" of engaging in the conduct
required by the obligation, the Greek Government probably had in
mind not a "material impossibility" but rather the impossibility of
paying the sum in question without thereby injuring a fundamental
interest ofthe State, i.e. a situation which might be subsumed under the
head of "necessity". (P.C.I.J.. Series C, No. 87, pp. 141 and 190; see also
Secretariat Survey, para. 278).

"*7 In both cases, the disputed obligation was an obligation of
internal public law and not an international obligation proper, but the
failure to make due payment gave rise to an international dispute, since
the State of which the creditors were nationals took steps to protect them
diplomatically. Moreover, in its Judgments on these two cases, the
Court treated force majeure as a general principle valid in relation to any

(23) In the Case concerning the payment of various
Serbian loans issued in France, the French Government,
which had taken proceedings on behalf of its creditor
nationals, maintained that the Kingdom of the Serbs,
Croats and Slovenes was obliged to pay the sums due to
the creditors of the Serbian loans on a gold franc basis,
whereas the Kingdom maintained that it could pay them
on a paper franc basis. In support of its contention, the
Serb-Croat-Slovene State first invoked a point of equity,
namely, that the treatment of Serbia's French creditors
had never been any different from the treatment of
French creditors by France itself. It then invoked a point
of law, that of the existence of a circumstance cf "force
majeure" consisting of the material impossibility of
making a payment in gold francs.6*8 In its Judgment of
12 July 1929, the Court ruled that the war had undoubtedly made it difficult for Serbia to perform its
obligation, but had not made it absolutely impossible for
it to do so. The Court pointed out that the content ofthe
contractual obligation was not to pay in gold francs, but
to pay at its discretion either the amount of its debt in gold
francs or the equivalent in paper francs of a sum
calculated in gold francs; there was accordingly no
material impossibility of performing the obligation in
question. But the Court implicitly acknowledged that if
the obligation to pay "in specie" had been explicitly
stipulated, there would have been a genuine material and
absolute impossibility of performance, and in that case
non-performance could not have constituted a breach of
the obligation649
(24) The Permanent Court of International Justice took
the same attitude in the Case concerning the payment in
gold of the Brazilian Federal loans contracted in France.
Proceeding once again on behalf of its nationals, the
French Government maintained that the loans contracted by the Brazilian State should be repaid on the
basis of their gold franc value, whereas the Brazilian
Government maintained that they should be repaid on a
paper franc basis. In that connexion, the Government of
Brazil also referred to the "force majeure" and "impossibility" which it considered prevented it from paying the
sums due as calculated in gold francs.650 The French
Government did not agree that in the case in point there
had been any genuine impossibility of making payment.651 In its Judgment of 12 July 1929, the Court
upheld the French Government's argument on that point,
but in doing so, it in no way refuted the view that the
existence of a circumstance making the performance of an
obligation "absolutely impossible" precluded the wrongfulness of an act of the State not in conformity with the
requirements ofthe obligation in question.652
(25) In State practice and international jurisprudence,
force majeure and the fortuitous event have also been
invoked as circumstances precluding the wrongfulness of
system of law. and not as a principle established by a specific internal
legal order.
*""' See the statement made by Counsel for the Serb-Croal-Slovene
State on 22 May 1929 (Serbian Loans. P.C.I.J., Scries C. No. 16-111.
pp. 211-212).
6<l9
P.C.I.J., Series A. No. 20,21. Judgment No. 14, pp. 33-40.
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Case o f t h e Brazilian Government dated 2 July 1928 (P.C.I.J..
Series C, No. 16-1V, pp. 153-156 and 158). See also the Brazilian
Counter-Case of 30 September 1928 (ibid., p. 240).
651
Counter-Case ofthe French Government dated I October 1928
(ibid., pp. 255 and 257). See also the Case of the French Government
dated 29 June 1928 (ibid., p. 186) and the oral statement by its Counsel
(ibid., p. 109).
6
" Brazilian Loans, P.C.I.J, Judgment No. 15. Series A. No. 21. p. 120

-23,-Z an act of the State in connexion with the special category
of obligations "to act" which is represented by the socalled international obligations "of prevention".653 It is
precisely in relation to these obligations that "fortuitous
event", in particular, can operate as a circumstance
precluding the wrongfulness of an act of a State which is
not in conformity with an international obligation "to
act". Where the international obligation is to ensure that
an event caused by another person does not occur, what
may be "fortuitous" is the occurrence of the event itself.
In other words, the manifestly unexpected and unforeseeable nature of the event makes its occurrence a "fortuitous event", and it is this feature which may have made
it impossible for the State organs to comply with the
obligation or to realize that their conduct might not have
had the effect of preventing the event, as the obligation
required. Since this quality of "fortuitous event", if
present, removes the possibility of the State being charged
with culpable negligence,654 it may be valid justification
at the international level for any failure.to prevent the
occurrence of the event.
(26) Among the many examples, mention might be
made of the Prats case. In 1862, during the American
Civil War, a British ship and its cargo were burned by the
Confederates. The cargo belonged to a Mexican citizen,
Salvador Prats, who brought a claim against the United
States of America which was referred to the
Mexico/United States Mixed Commission, established
under the Convention of 4 July 1868. The American and
Mexican Commissioners concurred in dismissing the
claim. The United States Commissioner, Wadsworth,
argued that his country's Government could not be
required to protect aliens and their property in territory
withdrawn from its control and subject to that of the
insurgents so long as that state of affairs continued.655
The Mexican Commissioner, Palacio, particularly
stressed the notion of "possibility" as limiting the obligation of protection, and in that connexion, commented as
follows:
. . . Possibility is, indeed, that last limit of all the human obligations;
the most stringent and inviolable ones cannot be extended u
more . . . [To exceed]this limit would be equivalent to impossibility,
and so the jurists and law writers, in establishing the maxim ad
impossibile nemo teneiur, have merely been the interpreters of common
sense
Under such a state of things [state of war], it is not in the power of the
nation to prevent or to avoid the injuries caused or intended to be caused
by the rebels . . . and as nobody can be bound to do the impossible,
from that very moment the responsibility ceases to exist. There is no
653
This term is used to denote those international obligations which
require the State to act in such a way as to prevent the occurrence of
events injurious to foreign States and aliens; these events may have their
origin either in natural causes or, more frequently, in the activities of
private individuals, or, at all events, of persons whose acts are not
attributable to the State itself.
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This remark does not, of course, imply that the cases in which the
Stale may not be accused of culpable negligence and held internationally
responsible for not having prevented the occurrence of an event should
be confined to those in which the event in question, because of its
unexpected and unforeseeable nature, takes on the shape of a genuinely
"fortuitous event". There may be other convincing reasons for ruling
out the existence of culpable negligence, in view also of the fact that the
degree of diligence required for prevention varies according to the
content of the obligation and the specific aspects of each particular case.
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See J.B.Moore, History and Digest of the International
Arbitrations to which the United States has been a Party (Washington,
D.C., U.S. Government Printing Office, 1898), vol. Ill, p. 2889, and
Secretariat Survey, para. 341.

responsibility without/an// (culpa). and it is too well known that there
is no fault (culpa) in having failed to do what was impossible. The fault
is essentially dependent upon the will, but as the will completely
disappears before the force, whose action cannot be resisted, it is a selfevident result that all the acts done by such force . . . can neither involve
a fault nor an injury nor a responsibility.
[There is nothing] strange [in speaking] of violence (vis major) when
the question is of nations, and even of very powerful ones.636

(27) In 1864, during the American Civil War, some 20
members of the Confederate Army managed to slip
through the frontier defences between Canada and the
United States; having arrived at Saint Albans in Vermont,
they destroyed property there, looted the village and then
returned to Canada with their spoils. The United States
Government claimed that the Canadian authorities had
failed in their duty to prevent military operations taking
place against the United States from Canadian soil. The
British Government replied that no negligence was attributable to the Canadian authorities and that what had
occurred could in no way have been foreseen. In its
decision in the Saint Albans Raid case, the American and
British Claims Commission, set up under the Treaty of 8
May 1871, rejected the United States claim and pointed
out in particular that the Canadian authorities could not
have discovered the preparations for the raid, which657
had
been planned and arranged in the greatest secrecy.
(28) During more or less the same period, a vessel
carrying Mr. Wipperman, the United States Consul in
Venezuela, ran aground on an unfrequented stretch of the
Venezuelan coast. Indian tribes attacked the vessel and
looted the Consul's belongings. The United States
Government demanded reparation from Venezuela,
claiming that the latter had failed in its duty to protect a
foreign consul. The dispute was referred to the United
States/Venezuelan Claims Commission set up under the
Convention of 5 December 1885. On behalf of the
Commission, Commissioner Findlay rejected the
American claim on the ground that there could be no
possible parallel between the case of a consul residing in a
large city who was attacked by hostile individuals whom
the police or army ought to keep under control, and:
. . . the accidental* injury suffered by an individual in common with
others, not in his character as consul, but as passenger on a vessel which
has been unfortunate enough to be stranded on an unfrequented coast,
subject to the incursions of savages which no reasonable foresight could
prevent* . . . there is nothing . . . to show that the Government had any
notice of the incursion or any cause to expect that such a raid was
threatened* , , . the raid was one of those occasional and unexpected
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Moore, op. cit., pp. 2893 etseq. and Secretariat Survey, para. 341.
Among the many cases in which similar views are expressed, see the
Egerton and Bamett, the British Claims in Spanish Zone of Morocco
Claims, and the Home Insurance Co. cases in Secretariat Survey,
paras. 354, 412-420 and 426-429 respectively.
Further pertinent statements of position can also be found in the case
of German Reparations under Article 260 of the Treaty of Versailles,
which involved the effect offorce majeure on Germany's obligation to
take possession of certain undertakings or concessions owned by
German nationals (Secretariat Survey, paras. 409-411).
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Commissioner Frazer, whose opinion was accepted by the
majority of the Commission, observed:
"The raid upon Saint Albans was by a small body of men, who
entered that place from Canada without anything to indicate a hostile
purpose Such was the secrecy with which this particular affair was
planned* that I can not say it escaped the knowledge of Her Majesty's
officers in Canada because of any want of diligence on their part"
which may possibly have existed. I think rather it was because no
care" which one nation may reasonably require of another in such
cases would have been sufficient to discover it®." SKI Moore, op. cit..
vol. IV, p. 4054; reproduced in Secretariat Survey, para. 339.

-235outbreaks against which ordinary and reasonable foresight
provide.*biB

could not

(29) Commissioner Findlay took a similar position in
his opinion in the Brissot et al. case. Rejecting Venezuela's
responsibility for damage suffered by the American
vessel, Apure, which was attacked by a group of rebels
while it was carrying General Garcia, President of one of
the states forming part of the Republic of Venezuela, the
Commissioner pointed out that the Venezuelan
Government:
. . . surely had no means of knowing of or anticipating such a
murderous outbreak* . . . General Garcia and his detachment of troops on
hoard the Apure . . . certainly do not appear to have apprehended
any difficulty at this particular point. The attack was in the nature
oj an embuscade and complete surprise*. It would be wholly unwarranted . . . to hold Venezuela responsible for not anticipating
and preventing an outbreak of which the persons most interested in
knowing and the very actors on the spot had no knowledge. 6 3 9

(30) Finally, there is the decision of 19 May 1931 of the
British/Mexican Claims Commission, established under
the Convention of 19 November 1926, in the Gill case.
John Gill, a British national residing in Mexico, had his
house destroyed as a result of sudden and unforeseen
action by opponents of the Madero Government. The
Commission maintained that a Government could not be
held responsible for failure to prevent an injurious act
where that failure was due not to negligence but to its
being genuinely impossible for the Government authorities to take immediate protective measures
in the face of a
"situation of a very sudden nature". 660
This case, like the others already cited, therefore confirms
that according to international jurisprudence—and indeed, the practice of Governments—failure by a State to
prevent an event injurious to a foreign State or to aliens
ceases to be internationally wrongful if the event in
question was so unexpected and unforeseeable that its
occurrence in such circumstances was bound to be viewed
as a fortuitous event.
(31) "Material impossibility" as a justification for the
non-performancp ^r :nternational obligations "of prevention" has also bicn invoked with regard to situations
other than those in which the State having the obligation
had lost control of territory, as the result of an insurrection or for other reasons. Reference may be made on
this point to the Corfu Channel case and the conflict
between the views expressed by the majority of the
International Court of Justice in its Judgment of 9 April
1949 and by Judge Krylov in his dissenting opinion. In its
Judgment the Court staled that although it had not been
proved that Albania had itself laid the mines in the waters
of the Channel, it certainly could not have been ignorant
of their existence. Accordingly, Albania at least had the
obligation to notify foreign vessels of their presence; it
could and should have done so immediately, even if the
mines had been laid only a short time before the disaster
that they caused for the British warships. That grave
omission therefore engaged Albania's international responsibility.661 Judge Krylov, on the other hand, denied
in his dissenting opinion that Albania had breached the
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See Moore, op, cit., vol. III. pp. 3040-3043. and Secretariat
Survey, paras. 349-350.
" * Moore, op. cit.. vol III, p. 2969 and Secretarial Survey, para. 352.
*l6° United Nations, Reports of International Arbitral
Awards,
vol. V (United Nations publication. Sales No.: 1952. V.3), p. 159. and
Secretariat Survey, para. 463.
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I.C.J. Reports 194V, p. 23, and Secretariat Survey, para. 303.

obligation to warn the British ships of the danger to them.
Even if Albania had known of the existence of the
minefield before the date of the incident, the Albanian
coastal guard service could not, he claimed, have warned
the British ships on that day since it had neither the time
nor the technical means to do so. 662 The majority opinion
of the Court and the dissenting opinion therefore differed
only on the point of fact whether it was materially
possible for the Albanian authorities to warn the British
ships of their danger in time. They agreed, however, that if
it had actually been "materially impossible" for Albania
to warn the British vessels, Albania could not have been
charged with any breach of the obligation and, consequently, with any internationally wrongful act.
(32) A careful analysis of the opinions expressed by the
authors of scholarly works 663 reveals that the latter are
virtually unanimous, despite differences in use of terms
and definitions of notions, in maintaining that the
wrongfulness664 of an act of the State is precluded if the
State found it materially impossible to adopt conduct
other than the conduct which it did adopt in a given case
and which was not in conformity with its international
obligation. Some writers expressly assert that a material
impossibility of performing the obligation precludes the
wrongfulness of an act which is not in conformity with
that obligation,665 others—an^ this really amounts to the
same thing—stress the need IOI iiie conduct to have been
"voluntary", "freely adopted", and so on, for there to be
wrongfulness and, consequently, responsibility.666 Many
authors mention force majeure as a circumstance precluding wrongfulness and, whatever meaning and scope they
may give the expression, they unquestionably include in
force majeure the idea of a situation that makes it
absolutely impossible for the State to comply with the
bb

- Ibid., p. 72, and Secretariat Survey, para. 306.
*"'-' See in particular the treatment of the subject in Secretarial
Surve>. paras. 487 to 560.
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Some writers speak of "responsibility being precluded". On this
point, see the remarks above in the introductory commentary to the
present chapter of the draft.
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For example, Cheng (op. cit., p. 223) writes:
"An unlawful act "must be one emanating from the free will of the
wrongdoer. There is no unlawful act* if the event lakes place
independently of his will and in a manner incontrollable by him. in
short if it results from vis major; Jor the obligation, the violation of
which constitutes an unlawful act. ceases when its observance becomes
impossible"*. See also Tenekides. loc. cit., p. 785.
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For instance, G. Spcrduti ("Sulla colpa in diritto intemazionale".
Istitulo di Diritto intemazionale e stramero delta Universiia di Milano.
Communicazioni
e studi
(Milan. Giuffre.
1950), vol. HI.
p. 103) stales that force majeure precludes wrongfulness. He adds the
following comment:
"Force majeure exerts, wilh respect lo an abstract entity's responsibility . . . an influence analogous to violence against the person
of organs with regard to the validity of legal instruments: in both
cases, in view of the psychological impossibility of determining ivis
absoluta) or freely determining (vis co.mpulsiva) to acl as one should,
the activity originated by the individual organ either may not be
regarded as an activity of the entity or in any event, because of the
unusual circumstances, does not give rise to the consequences ensuing
from the activities of the entity". [Translation by the Secretariat.]
Similarly. Jimenez de Arechaga {loc. cit.. p. 544) writes thai "there is no
responsibility if a damage ensues independently of the will of the Stale
agent and as a result of force majeure". In the opinion of M. Sibert
(Traite de droit international public (Paris. Dalloz, 1951), vol. II, p. 311).
if the injurious act is lo be imputed to its author "it must result from his
free determination". Similarly, in the view of G. Schwarzenberger ("The
fundamental principles of iniemational law", Recueil des cours . . ,
1955-1 (Leyden. Sijthoff, 1956), vol. 87, p. 351), if there is 10 be
responsibility "the illegal act" must be "voluntary". See also Quadn.
op. cit., p. 589, and Brownlie, Principles . . . (op. cit.), p. 423.

obligation.667 In addition, preclusion of the wrongfulness of the conduct adopted by the State in conditions
which make it absolutely impossible for it to fulfil its
obligation is implicitly but necessarily recognized by
writers who, although they do not expressly mention the
concepts of force majeure and impossibility of performance, exclude the possibility of the State being held
responsible in cases in which it cannot be charged with
either malice or negligence. Negligence can scarcely be
attributed to a State whose conduct is dictated by
circumstances in which, regardless of its will, it is
absolutely impossible for it to act otherwise.668
(33) Doctrine has not contributed a great deal to
defining "fortuitous event", and thus to differentiating669
it
from force majeure". It has been largely taken up
with the debate between those who hold the view that the
international responsibility of States for acts not in
conformity with an 670
international obligation is an "objective" responsibility and those who hold the contrary
view, that a precondition for the existence of an internationally wrongful act of the State giving rise to
responsibility is, if not intention, at least negligence, in the
conduct of the State organ.671 Writers, and particularly
the greater number who subscribe to the second proposition, have concentrated on defining "negligence" and
determining the dividing line between conduct which
remains "excisable", although not in conformity with an
international obligation, and conduct which must be
regarded as a genuine "breach" of that obligation.
Obviously, however, for the advocates of this second
approach a fortuitous event comes beyond any shadow of
doubt under the heading of circumstances which exclude
culpable negligence by that organ and therefore preclude
the international wrongfulness of its act or omission.
Moreover, it should not be thought that those writers who
see international responsibility as a responsibility independent of the "fault" of the organ which engages in the
conduct go so far as to repudiate something as logical as
preclusion of the State's responsibility for conduct adopted in a situation of fortuitous event. On the contrary,
667
See, for example, Basdevant, be. cii., p. 555; J. Personnaz, La
reparation du prejudice en droit international public (Paris, Sirey, 1939),
pp. 62-63; Delbez, op. cit., p. 368; R. Luzzatto, "Responsibility e col pa
in diritto internazionale", kivista di diritto internazionale (Milan), vol.
51, No. 1 (1968), p. 93; D. Ruzie, Droit international public (mementos
Dalloz), 3rd ed. (Paris, Dalloz, 1978), p. 56; Giuliano, op. cit., p. 601.
Very many authors have referred to "force majeure" as a circumstance justifying conduct not in conformity with the State's obligations
concerning the treatment of aliens; see Secretariat Survey, paras. 538
etseq. The position taken by J. Goebel deserves attention for the following statement: "The concept of vis major is a doctrine of municipal law
which has been transferred to international jurisprudence to enable a
State to escape liability where it otherwise would be responsible." ("The
international responsibility of States for injuries sustained by aliens on
account of mob violence, insurrections and civil war", American Journal
of International Law (New York), vol. 8, No. 4 (October 1914), p. 813).
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On the other hand, some authors (Quadri and Sperduti, for
example) see no justification for the converse proposition, namely, that
the requirement that the State's act be committed voluntarily necessarily
implies that the State has not been negligent. Some supporters of the
argument that force majeure is a circumstance precluding wrongfulness
are at the same lime, like Personnaz, Delbez and Ruzie, advocates of the
view that the absence of "fault" or "negligence" is not sufficient to
preclude wrongfulness.
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A full account appears in Secretariat Survey, paras. 488 et seq. See
also the very discerning review of the various positions given by
Luzzatto, in "Responsabilita . . ." be. cit.. pp. 53 et seq.
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For the principal examples, see Secretarial Survey, foot-notes
703-722.
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they include the authors of some of the most recent and
searching studies, who take an open stand in support of
such preclusion.672
(34) It should also be noted that two codification drafts
expressly mention force majeure as a circumstance precluding, in international law, either the wrongfulness of
an act committed by a State or the international responsibility flowing from that act i.e., the draft prepared
by Garcia Amador for the Commission and the draft
prepared by Graefrath and Steiniger. Even though the
term "force majeure" seems to be used in these drafts in a
wider sense than that of a circumstance making the
performance of an obligation materially impossible, it is
self-evident that
it must include situations of material
impossibility.673 Moreover, although other codification
drafts do not expressly mention force majeure as a
circumstance precluding wrongfulness, that does not
necessarily mean it has no value as a circumstance
precluding the wrongfulness of an act of a State, particularly since these drafts make no mention 67of other
circumstances precluding wrongfulness either. *
(35) Although fortuitous event is not specifically mentioned as a circumstance precluding the wrongfulness of
an act of a State in the codification drafts, the fact remains
that several of them generally make the existence of the
international responsibility of the State conditional upon
whether the acts giving6 rise
to that responsibility, or at
least acts of omission, "5 are vitiated by bad faith or
negligence. Other drafts lay down the same condition in
regard to the more restricted field with which they are
concerned, namely,676
acts causing injury to the person or
property of aliens. Again, others do so in connexion
with acts which
are not in conformity with obligations of
prevention.677 These drafts therefore implicitly include
67i
Luzzatto (be. cit., p. 93) maintains that obligations to make
reparation can arise out of acts of the State despite the fact that those
acts cannot possibly be regarded as "wrongful", since they involve
neither bad faith nor negligence. But he also points out that such an
obligation may not exist where the «cr of the State was due to force
majeure or a fortuitous event.
673
Article 17, para. 1 of the revised preliminary draft submitted to
the Commission in 1961 by F. V. Garcia Amador reads:
"An act or omission shall not be imputable to the State if it is the
consequence of force majeure which makes it impossible for the State
to perform the international obligation in question and which was not
the consequence of an act or omission of its own organs or officials"
(Yearbook . . . 1961. vol. II, p.48,document A,CN.4/134and Add. 1.
addendum).
Article 10, para. 6 of B. Graefrath and P. A. Steiniger's draft
reads:
"Die Entschadigungspflicht entfallt bei hoherer Gewalt sowie im
Falle eines Staatsnotstandes." [The obligation to make reparation
does not apply in cases of force majeure or stage of emergency.] (loc.
cii.. p. 228).
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seq.
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See the second para, of article I of the draft prepared by K.
Strupp (Yearbook . . . 1969. vol. II, p. 151, document A/CN.4/217 and
Add. 1, annex DC), and article 3 of the draft prepared by A. Roth (ibid..
annex X).
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See article I of the draft adopted by the Japanese branch of the
ILA and the International Law Association of Japan (ibid., p. 141.
annex II), and article I of the resolution prepared in 1927 by the Institute
of International Law (Yearbook . . . 1956. vol. II, pp. 227-228, document A/CN.4/96, annex 8).
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See articles 10, 11, 12 and 14 of the draft which the Harvard Law
School prepared in 1929 (ibid., p. 229, annex 9) and article 3, paras. I (a)
and(fe), and 5-13 of the draft which it prepared in 1961 (Yearbook
1969, vol. II, pp. 143 et seq.. document A/CN.4/217 and Add.l, annex
VII), and article 7 of the revised preliminary draft drawn up by Gracia

fortuitous event among the circumstances in which
operative in that instance. No breach of this obligation
international responsibility does not arise.
can occur in such circumstances. The objective element of
a wrongful act being non-existent, there is no inter(36) From the survey of State practice, international
nationally wrongful act.
judicial decisions and doctrine, it can, in the opinion of
the Commission, be concluded that in international law
(38) In connexion with the comment in the previous
too there is a well-established and unanimously reparagraph, the Commission wishes to point out that in
cognized principle that an act of the State not in
cases where an act of the State has a continuing character,
conformity with what would otherwise be required of it
the question arises as to what the effect would be if the
by an international obligation does not constitute an
situation of force majeure or fortuitous event which
internationally wrongful act of that State if, as a result of
existed at the beginning of the act ceased during its
a situation of force majeure or fortuitous event, the State
continuance. In the Commission's view, whether the
is in a position of material impossibility of acting other- State's conduct consists of an action or an omission, it
wise or of realizing that it is not acting in conformity with
will, if it remains unchanged, undoubtedly become an
the obligation. One or two further remarks may help
internationally wrongful act once the situation of force
towards clarifying the conditions under which this conmajeure or fortuitous event ceases to exist.679 In the case
clusion is warranted. Firstly, the force majeure must
of an obligation "not to act", to refrain from discharging
actually be irresistible and the occurrence of the external oil at sea, for example, any such discharge which is due to
event must be objectively unforeseen; in other words, the force majeure or a fortuitous event and is therefore not
State must have no real possibility of escaping the effects
wrongful, will become wrongful if it continues once the
of such a force or event. Secondly, the State on which the
situation of force majeure or fortuitous event has ceased.
obligation is incumbent must not itself have contributed, In the case of an obligation "to act", to supply coal or
intentionally or through negligence, to the occurrence of the some other product of the sub-soil, for instance, a failure
situation of material impossibility which prevents it from to supply that is excusable if it is due to a calamity or other
complying with the obligation or from realizing that the
natural cause will become wrongful as soon as conditions
conduct adopted is not in conformity with the obligation.
allow the680extraction and supply of the product to be
For example, a State may not invoke the destruction of
resumed. In other words, the wrongfulness of the act
property which it was required to hand over to another
of the State is precluded only in relation to that part of the
State as justification for not having done so if it has itself
continuing act which takes place while the situation of
knowingly destroyed the property or caused it to be
force majeure or fortuitous event subsists.
destroyed, or if it has negligently failed to prevent it from
(39) Some members of the Commission, while agreeing
being destroyed. Likewise, it may not invoke engine
in principle that the wrongfulness of an act committed by
damage as a pretext for its aircraft having entered the
the State in circumstances covered by the provisions of
airspace of another State if the damage is attributable to
the present article is precluded, still questioned whether it
its own action or its negligence. Admittedly, at the
was right that, where an act committed in conditions of
moment when it adopts the conduct not in conformity
force majeure or fortuitous event nevertheless caused
with the international obligation incumbent upon it, it
material damage, all of the burden should fall on the State
cannot act otherwise or know that its conduct breaches
which suffered the damage either itself or in the person of
the obligation, but the fact that it is in that situation is its
its nationals. They thought it unfair that the damage,
own doing and, therefore, it cannot use the situation to
although in some ways the consequence of imponderjustify or e x c ^ fhe conduct.678
ables, should be borne solely by its victims, who were
quite as innocent as those who caused it. In the opinion of
(37) If the conditions specified above are met, the
those members, it would be proper to envisage at least
undoubted effect of the material impossibility resulting
some sharing of the burden. The Commission endorsed
from force majeure or fortuitous event is to preclude the
these views, pointing out that the article formulated here
wrongfulness of an act of the State committed in those
precludes the wrongfulness of an act of the State which is
conditions, even though that act is not in conformity with
not in conformity with an international obligation and is
what is otherwise required of the State by the obligation.
committed as a result of force majeure or a fortuitous
An obligation rendered unperformable for reasons of
event and that it consequently precludes the attribution to
force majeure or fortuitous event is an obligation which
subsists, but is made definitively or temporarily in' Fool-noir 677 continued.)

Amador in 1961 (Yearbook . . . 1961, vol. II, p. 47, document
A CN.4/134 and Addendum). It may be interesting to note that this last
provision, in dealing with determination of the international responsibility of the State for injuries caused an alien through the conduct
of individuals, expressly stipulates that the circumstances to be taken
into account in regard to such determination "shall include, in
particular, the extent to which the injurious act could have been
foreseen9 . . ."—which implies that a fortuitous event is necessarily
excluded from those cases in which responsibility can be established,
since a fortuitous event is, by definition, an unforeseeable event.
678
This is the condition to which the Swiss Government referred (see
para.(8)of this commentary, above) when, in its reply on point V of the
request for information submitted to States by the Preparatory
Committee of the 1930 Codification Conference, it expressly mentioned
fortuitous occurrences and vis major as circumstances precluding
international responsibility, but with the proviso "that the State might
nevertheless be held responsible if the fortuitous occurrence or vis major
were preceded by a fault, in the absence of which no damage would have
been caused to a third State in the person or property of its nationals"*'.
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In 1915, two German zeppelin airships entered the airspace of the
Netherlands, a neutral State; at one particular moment their position
was signalled to them and they were required to land, but they continued
on their course. The Netherlands Government contended that, even
though the two airships might have flown over Netherlands territory as
a result of a chance error, their conduct was no longer justified once they
had been acquainted with their situation. The German Government
recognized the merits of the Netherlands protest and expressed its
regrets. See Hackworth, op. cit., vol. VII (1943), pp. 551-552.
680
In the Societe Commerciale de Belgique case, Counsel for the
Belgian Government maintained that "in obligations relating to
fungible things, such as a sum of money, there is never any force majeure;
there can only be a more or less prolonged state of insolvency which does
not affect the legal obligation to pay1'. [Translation by the Secretariat].
(P.C.I.J.. Series C, No. 87, p. 270.) Yet there may very well be a situation
of force majeure which prevents payment at a given moment, but by its
very nature that situation is temporary. Once it has ceased, the
obligation automatically becomes operative again, and if the State
having the obligation then continues in breach of its obligation, it is
acting wrongfully.

that State of responsibility for a wrongful act; however, it
does not exclude the possibility that different rules may
operate in such cases and place upon the State obligations
for total or partial compensation that are not connected
with the commission of a wrongful act. In the opinion of
the Commission, a thorough study of such obligations
could be made within the framework either of part 2 of the
report on State responsibility for wrongful acts or of the
report on liability arising out of acts not prohibited by
international law.
(40) As to the formulation of the article, the Commission
wishes to point out that the wording of paragraph I
emphasizes, by the use of the adjective "irresistible"
qualifying the word "force", that there must, in the case in
point, be a constraint which the State was unable to avoid
or to oppose by its own means. The adjectives "unforeseen" and "external" preceding the word "event" make it
clear that the event in question must be one to the
occurrence of which the State has remained a stranger,681
and that the occurrence must have been neither foreseen
nor of an easily foreseeable kind. The expression "beyond
its control" confirms, in regard to the event, what has just
been stated with respect to the adjective "irresistible",
which precedes the word "force". The event must be an
act which occurs and produces its effects without the State
being able to do anything which might rectify the event or
might avert its consequences. The adverb "materially"
preceding the word "impossible" is intended to show that,
for the purposes of the article, it would not suffice for the
"irresistible force" or the "unforeseen external event" to
have made it very difficult for the State to act in
conformity with the obligation or to know that its
conduct was in breach of the obligation. In other words,
the Commission has sought to emphasize that the State
must not have had any option in that regard. Finally, the
words "Which made it materially impossible for the
State . . ." are intended to bring out the fact that there
must have been a causal link between the "irresistible
force" or "unforeseen external event" and the "material
impossibility" experienced by the State.
(41) Paragraph 2 stipulates that "Paragraph 1 shall not
apply if the State in question has contributed to the
occurrence of the situation of material impossibility". Its
purpose is to specify the other condition required in order
for the provisions f paragraph 1 to operate. If the State
contributes in any way—intentionally or also through
negligence—to the occurrence of the situation of material
impossibility created by the force majeure or fortuitous
event, the wrongfulness of the act committed by the State
is not precluded, even in the presence of other factors
genuinely beyond its control.
(42) Lastly, the Commission considered whether, bearing in mind the comments already made on this point, it
should add to the article a third paragraph stating that
preclusion of the wrongfulness of an act of a State
committed in the circumstances indicated in paragraphs 1
and 2 does not affect the possibility that the State
committing the act may, on grounds other than that of
responsibility for a wrongful act, incur certain obligations, such as an obligation to make reparation for
damage caused by the act in question. It found, however,
that a stipulation of that kind would also have to apply to
other circumstances precluding wrongfulness dealt with
in the present chapter. It therefore decided that at its next
session, after completing its consideration of the various
circumstances precluding the international wrongfulness
of an act of the State, it would examine the advisability of
inserting such a proviso in this chapter.
661
On the other hand, (he use or the word "external" is not intended
to signify that the event in question must necessarily take place beyond
the frontiers of the State. The Commission decided to retain the word
"external", which some members considered superfluous, in order to
obviate any doubts about the point which it wished to make.

Article 32
Distress
1.
The wrongfulness of an act of a
State not in conformity with an
international obligation of that State
is precluded if the author of the
conduct which constitutes the act of
that State had no other means, in a
situation of extreme distress, of
saving his life or that of persons
entrusted to his care.
2.
Paragraph 1 shall not apply if
the State in question has contributed
to the occurrence of the situation of
extreme distress or if the conduct in
question was likely to create a
comparable or greater peril.
Commentary*/

(1) This article .-als with another circumstance which
may preclude .wrongfulness in international law, namely,
that of the "distress" of the author of the conduct which
constitutes the act of State wh^c wrongfulness is in
question. "Distress" means a situation of extreme peril in
which the organ of the State which adopts that conduct
has, at that particular moment, no means of saving
himself or persons entrusted to his care other than to act
in a manner not in conformity with the requirements of
the obligation in question.
(2) In the cases of force majeure and fortuitous event
covered by article 31 of the draft, the organ or person
acting on behalf of the State finds it materially impossible
to act other than in a manner not in conformity with the
obligation. It follows that the conduct adopted in condtions of force majeure is involuntary, as has been pointed
out. The individual *' o is acting has no choice: an
irresistible force compels him to adopt the conduct which
is not in conformity with the conduct required by the
international obligation incumbent on his State.
Similarly, the conduct adopted in a situation of fortuitous
event is, if not involuntary, at least not intentional as
regards its non-conformity with an international obligation. In the case of distress, on the other hand, there is
theoretically a choice, so that the conduct adopted is not
entirely involuntary. However, this choice is not a "real
choice" or "free choice" as to the decision to be taken,
since the person acting on behalf of the State knows that if
he adopts the conduct required by the international
obligation he, and the persons entrusted to his care, will
almost inevitably perish. In such circumstances, the
"possibility" of acting in conformity with the international obligation is therefore only apparent. In practice, it is nullified by the situation of extreme peril which,
as we have just said, characterizes situations of distress.
For this reason, writers who have considered this have
often defined it as one of "relative impossibility" of
complying with the international obligation; having thus
brought it into a closer relationship with the case of

*/ Yearbook ... 1979. vol. II
(Part Two), pp. 133-136.

"material" or "absolute" impossibility, they have usually
dealt with it in connexion with force majeure.bB2
(3) Moreover, the Commission must point out that, in
the situations of "distress" envisaged in this article, the
choice that may theoretically be open to the agent of the
State committing the act is not between respecting
international commitments of the State and safeguarding
a higher interest of that State. The extreme and imminent
danger is a danger to the person of the State organs adopt
the conduct constituting, in the case in point, the act of the
State, and not to the existence of the State itself or to one
of its vital interests. What is then involved is situations of
"necessity" with respect to the actual person of the State
organs, and not any real "necessity" of the State. This
other characteristic element of the situations of "distress"
dealt with in the present article thus enables us to
distinguish them from situations of "state of emergency"
which will be dealt with in the following article: i.e.,
situations of grave and imminent danger to the State and
its vital interests.
(4) In international practice, distress, as a circumstance
capable of precluding the wrongfulness of an otherwise
wrongful act of the State, has been invoked and recognized primarily in cases involving the violation of a
frontier of another State, particularly its airspace and its
sea—for example, when the captain of a State vessel in
distress seeks refuge from orm in a foreign port without
authorization, or when the pilot of a State aircraft lands
without authorization on foreign soil to avoid an otherwise inevitable disaster. In practice, there have also been
cases involving the violation of a land frontier in order to
save the life of a person in danger. 683
(5) The manv instances of violation of the airspace of a
foreign State 66 * where the existence of a grave danger to
the very life of the person of the organ which was
responsible for complying with an international obligation of its State has been invoked to justify the conduct of
the organ which was not in conformity with the obligation, include one particularly significant case, namely,
that •?( the entry into the airspace of Yugoslavia in 19- 6
by military aircraft of the United States of America. On 9
and 19 August 1946. two United States military aircraft
entered Yugoslav airspace without authorization and
were attacked by the Yugoslav air defences. The first
aircraft managed to make a forced landing and the second
crashed. The United States Government maintained that
the two aircraft had entered Yugoslav airspace solely in
order to escape extreme danger, and it lodged a protest

with the Yugoslav Government against the attack on the
aircraft. The response of the Yugoslav Government was
to denounce the systematic violation of Yugoslav airspace, which it claimed could only be intentional, in view
of the frequency with which it happened. However, in a
note dated 30 August 1946, the Yugoslav Charge
d'Affaires informed the American Department of State
that Marshal Tito had forbidden any firing on aircraft
which flew over Yugoslav territory without authorization
and had presumed that:
For its part, the Government of the United States of America would
undertake the steps necessary to prevent these flights, except in the case
of emergency or bad weather, for which arrangements could be made by
agreement between American and Yugoslav authorities 68i

In his reply dated 3 September 1946, the American Acting
Secretary of State reiterated the assertion that:
No American planes have flown over Yugoslavia intentionally
without advance approval of Yugoslav authorities unless jorced to do so
in an emergency.* I presume that the Government of Yugoslavia
recognizes lhat in case a plane and its occupants are jeopardized, the
aircraft may change its course so as to seek safety" even though such
action may result in flying over Yugoslav territory without prior
clearance. 686

Hence the two Gov_.nments did in fact agree that
violation of air boundaries was justified when such
conduct was necessary in order to save the aircraft and its
occupants.
(6) These principles are confirmed by cases of violation
of a sea boundary. On the night of 10- 11 December 1975,
for example, British naval vessels entered Icelandic
territorial waters. According to the United Kingdom
Government, the vessels in question had done so in search
of "shelter from severe weather, as they have the right to do
under customary international law*."66'1 Iceland, on the
other hand, maintained that British naval vessels were in
its waters for the sole purpose of provoking an incident.
But—and this is what concerns us here—Iceland did not
contest the point of law that if the British vessels had been
in a situation of distress, they would have been authorized
by right to enter Icelandic • -ntorial waters. b8B
(7) The conventions codifying the law of the sea also
provide for distress as a circumstance justifying conduct
which would otherwise be wrongful. In its commentary
on article 31. the Commission has already cited article 14.
paragraph 3, of the 1958 Convention on the Territorial
Sea and the Contiguous Zone, which, as a consequence of
the right of innocent passage through foreign territorial
685

See para. (13) o f the commentary to article 31, above.
United Slates of America. Department of State Bulletin (op. cit.).
p. 504: in Secretarial Survey, para. 145. The same argument is found in
the Memorial of 2 December 1958 submitted by the United States
Government to the International Court of Justice in connexion with
another aerial incident case (I.C.J. Pleadings. Aerial Incident of 27 July
686

682

Concerning unauthorized entry into the airspace or a foreign
State by an aircraft of a Slate in distress, it has been written, for example,
that:
"The entry may be 'intentional' in the sense that the pilot knows he is
entering foreign airspace without express permission, but the probable alternatives, such as a crash landing or ditching, expose the
aircraft . . . to such unreasonable greai risk that the entry must be
regarded as forced by circumstances beyond the pilot's control (force
majeurei." (O. J. Lissitzyn. "The treatment of aerial intruders in
recent practice and international law", American Journal oj
International Law (Washington. D. C ) . vol.47, No. 4 (October 1953).
p. 588.)
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As for example in a case of the violation of the Austrian border by
Italian soldiers in 1862. See S.I.0.1 - C N R . , op. cit., p. 869, and
Secretarial Survey, para. 121.
*B4 In addition lo the cases mentioned in paragraphs 141. 142 and
252 of Secretariat Survey, see those cited by Lissitzyn. loc. cit., pp. 559
et. seq. See also the cases cited by Hackwonh. op. cit. vol. II (1941) p.
305.

1955, pp. 358-359).
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United Nations. Official Records of the Security Council.
Thirtieth Year, 1866th meeting. See Secretariat Survey, para. 136.
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ll may be interesting to noie that, although it is not a circumstance precluding the international wrongfulnrss of an act of the State,
"distress" has always been considered, exceptionally, as justification for
theentn of foreign private vessels into ports of another State, or for the
right of "stopping" and "anchoring". In these cases, however, the
wrongfulness thus precluded was wrongfulness under internal law. See
the cases (including the famous one of the Enterprise) cited in Secretariat
Survey, paras. 328-331. Again with regard to private vessels, see the
position adopted by the United Kingdom Government in hs Memorial
of 28 August 1958 to the International Court of Justice in connexion
with the Aerial Incident of 27 Julv 1955 case (IC.J. Pleadings, (op. cii.,.

pp. 358-359)

seas, permits stopping and anchoring in so far as they
are
rendered necessary by force majeure or distress,689 A
similar provision appears in article 18, paragraph 2, of the
1979 "Informal Composite Negotiating Text Revision 1"
on the law of the sea; this too provides for "stopping'1690
in
order to save persons, ships or aircraft in distress.
Other conventions or draft conventions also provide for
distress as a circumstance that may justify conduct
different from what would normally be required. Similar
provisions appear in, for example, the international
conventions on the prevention of pollution of the sea. The
International Convention for the Prevention of Pollution
of the Sea by Oil, of 12 May 1954, stipulates in article IV,
paragraph 1 (a), that the prohibition on the discharge of
oil into the sea shall not apply if it takes place "for the
purpose of securing the safety of the ship, preventing
damage to the ship or cargo, or saving life at sea". 69 '
Similarly, the Convention on the Prevention of Marine
Pollution by Dumping of Wastes, of 29 December 1972,
provides in article V that the prohibition on the dumping
of such wastes and other matter shall not apply:
When it is necessary to secure the safety of human life or of vessels,
aircraft, platforms or other man-made structures at sea in cases offorce
majeure caused by stress of weather, or in any case which constitutes a
danger to human life or a real threat to vessels, aircraft, platforms or
other man-made structures at sea. if dumping appears to be the only way
of averting the threat .

Many other multilateral conventions also contain provisions of this kind, which simply reflect well established
principles of general international law.
(8) The Commission therefore found that a body of
State practice exists, as revealed by the positions adopted
by States in particular disputes and in concluding international agreements. In accordance with this practice,
if a State organ adopts conduct that is not in conformity
with an obligation not to cross the sea or air frontier, or
possibly the land frontier, of another State without the
latter's authorization, or conduct that is not in conformity with other specific obligations of the law of the sea,
that conduct is not an internationally wrongful act if the
organ in question was compelled to adopt it in order *o
save its own life or that of persons entrusted to its care.
Accordingly, the Commission found that three questions
arise: (a) Should it be concluded that there is a rule of
general application, valid for conduct not in conformity
with any international obligation regardless of the content of the obligation, or merely that there is a rule whose
application must be regarded as limited to the field in
which it has been expressly accepted in practice? (b) Is it
only danger to the life of the organ and of the other
persons mentioned that can preclude the wrongfulness of
conduct not in conformity with a particular obligation, or
should wrongfulness be precluded also in cases of danger
to another paramount interest of those persons?
(c) Should the interest safeguarded by adopting conduct
not in conformity with an international obligation be
proportionate to the interest protected by the
obligation—an interest which is then sacrificed?
(9) Doctrine is divided on the answer to the first of these
669

See para. (16) of the commentary to article 31. above.
For reference, see foot-note 637. above.
6
" United Nations. Treaty Series, vol. 327. p. 8. See Secretariat
Survey, para. 91.
642
IMCO publication. Sales No. 74.01.E. p. 19. See Secretariat
Survey, para. 92.
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questions.6"3 Distress has in fact been invoked as a
circumstance precluding the wrongfulness of an act of the
State only in specific cases where the obligation in
question was not to enter the sea or airspace of another
State without its authorization. Yet we have seen that
certain conventions have extended the applicability of
this principle to somewhat different areas, and the ratio of
the actual principle suggests that it is applicable, if only by
analogy, to other comparable cases. Would a governmental organ pursued by insurgents or rioters who are
determined to destroy it be committing an internationally
wrongful act if it sought safety by entering a foreign
embassy without permission? Other cases could be considered, but it is clear that the area within which they
would fall is bound to be limited by the very nature of the
situation envisaged, namely, where a State organ commits
an act that is not in conformity with an international
obligation in order to save its life or the lives of persons
entrusted to its care, in a situation of serious danger.
Moreover, in order to save its life or the lives of persons in
its care in a situation of distress, a person-organ will not
be exposed to breaches of many of the international
obligations of its State, and particularly the more important of them.
(10) As to the second question, we have seen that the
practice is usually to speak of a situation of distress, which
may at most include a situation of serious danger, but not
necessarily one that jeopardizes the very existence of the
persons concerned. The protection of something other
than life, particularly where the physical integrity of a
person is still involved, may admittedly represent an
interest that is capable of severely restricting an
individual's freedom of decision and induce him to act in
a manner that is justifiable, although not in conformin
with an international obligation of the State, of which he
is an organ, but for the purposes of the security of
international relations, consideration must also be given
to the inadvisability of an excessive increase in the
instances in which the wrongfulness of acts of the State is
precluded.
(11) With regard to the third question, it seems to the
Commission beyond doubt that the wrongfulness of an
action or omission not in conformity with an international obligation cannot be precluded unless there is
some common degree of value between the interest
protected by that action or omission and the interest
ostensibly protected by the obligation; what is more, the
interest sacrificed must in fact be less important than that
of protecting the life of the organ or organs in distress. It
would be unacceptable to attempt to justify conduct
which, in order to save the life of a person or of a small
group of persons, endangered the lives of a much greater
number of human beings, or might prejudice higher
interests of other States
or of the international community as a whole.69* For instance, a military aircraft
carrying explosives might cause a disaster by making an
emergency landing, or a nuclear submarine with a serious
693
For example, Quadn (op. cii., p. 226) formulates the rule in
general terms, whereas P. Lamberti Zanardi envisages its application in
regard to specific obligations only, "Necessita [Diriuointemazionale]"".
Enciclopedla del diritio (Milan. Giuffre, 1977), vol. 27. pp. 905-906
b9
* One member of the Commission rightly drew attention lo the fact
that the interests which might bejeopardized by the action committed by
the Slate organ in distress are noi necessarily represented by the saving
of human lives. There are other important interests that may enter into
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breakdown might cause a nuclear explosion at a port in
which it sought refuge. In the Commission's opinion, the
influence of this factor on the applicability of the principle
cannot be ignored.
(12) In the light of the foregoing, the Commission, in
drafting article 32, has specified in paragraph 1 that:
The wrongfulness or an act or a State not in conformity with an
international obligation or that State is precluded if the author or the
conduct which constitutes the act or that State had no other means, in a
situation of extreme 6 9 1 distress, of saving his life or that of persons
entrusted to his care.

The concluding part of the paragraph defines the situation referred to in the provision by making it clear that it
is a situation of606"extreme distress" in which "the author
of the conduct which constitutes the act of that State"
not in conformity with the international obligation of the
latter "had no other means of saving his life or that of
persons entrusted to his care".
(13) The Commission has sought to indicate expressis
verbis that in order for wrongfulness to be precluded in
conformity with paragraph 1 of the article it is necessary,
as stated in paragraph " (a) for "the State in question"
not to have "contributed to the occurrence of the
situation of extreme distress" or (b) for "the conduct in
question" not to have been "likely to create a comparable
or greater peril". If one or the other of these two
conditions has not been fulfilled, that is sufficient to set
aside any possibility of precluding wrongfulness as provided for in paragraph 1. The condition that the State in
question must not have contributed to the occurrence of
the situation of extreme distress is analogous to that
stipulated in article 31, paragraph 2, for the case of force
majeure or situations of fortuitous event, and it reflects
the same considerations. On the other hand, the condition
that the conduct in question must not have been "likely to
create a comparable or greater peril" is a condition
peculiar to distress as a circumstance precluding wrongfulness in international law—one which we shall encounter again when dealing with "necessity"
(14) Lastly, the Commission wishes to point out that the
considerations set forth in paragraph (42)of the commentary to article 31 also apply to the provisions of article
32 concerning distress as a circumstance precluding
wrongfulness in international law.

t>9S
By using this adjective, which is in fact virtually superfluous, the
Commission has sought to strengthen the idea of limiting the situation
lo cases of ultimate peril.
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The term "author of the conduct" should therefore be understood as meaning the organ, or more generally the person, whose
conduct is attributable to the State according to the criteria laid down in
chapter II of the draft.
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r>f necessity
1.
A state of necessity may not be
invoked by a State as a ground for
precluding the wrongfulness of an act
of that State not in conformity with
an international obligation of the
State unless:
(a) the act was the only means
of safeguarding an essential interest
of the State against a grave and
imminent peril; and
(b) the act did not seriously
impair an essential interest of the
State towards which the obligation
existed.
2.
In any case, a state of necessity
may not be invoked by a State as a
ground for precluding wrongfulness:
(a) if the international
obligation with which the act of the
State is not in conformity arises out
of a peremptory norm of general
international law; or
(b) if the international
obligation with which the act of the
State is not in conformity is laid down
by a treaty which, explicitly or
implicitly, excludes the possibility of
invoking the state of necessity with
respect to that obligation; or

(c) if the State in question
has contributed to the occurrence of
the state of necessity.
Commentary®/

(1) The term "state of necessity" is used by the
Commission to denote the situation of a State whose
sole means of safeguarding an essential interest
threatened by a grave and imminent peril is to adopt
conduct not in conformity with what is required of it
by an international obligation to another State.
(2) A state of necessity is a situation which is
particularly clearly distinguishable from other concepts. It differs from the circumstances precluding
wrongfulness contemplated in articles 29 (Consent), 30
(Countermeasures in respect of an internationally
wrongful act) and 34 (Self-defence) by the fact that,
contrary to what happens in those other circumstances, the wrongfulness of an act committed in a
state of necessity is not precluded by the pre-existence,
in the case concerned, of a particular course of
conduct by the State acted against. In the case
envisaged in article 29, for example, the existence of
such prior conduct is the sine qua non whereby the act
of the State is rid of its wrongfulness. The conduct in
question is represented by the expression of consent to
the commission by the latter State of an act not in
conformity with an obligation binding it to the
"consenting State". In the case provided for in article
30, the conduct in question is represented by the prior
commission, by the State acted against, of an
internationally wrongful act. In the case envisaged in
article 34, it consists in the commission, once again by
the State acted against, of the particularly serious

*/ Yearbook .-. 1980. vol. II
(Part Two), pp. 34-52.

offence of wrongful recourse to armed force. In the
case provided for in the present article, on the other
hand, the preclusion of the wrongfulness of an act of a
State not in conformity with an international obligation
to another State is totally independent of the conduct
adopted by the latter. In determining whether the
wrongfulness is precluded by a state of necessity, there
is no need to ascertain whether the State in question
had consented to or previously committed an internationally wrongful act, or engaged in aggression. This
last possibility will be especially important in distinguishing the circumstance precluding wrongfulness
dealt with in the present article from the one to be dealt
with in article 34, namely self-defence. In both cases
the act which in other circumstances would be
wrongful is an act dictated by the need to meet a grave
and imminent danger which threatens an essential
interest of the State; for self-defence to be invokable,
however, this danger must have been caused by the
State acted against and be represented by that State's
use of armed force.
(3) Conversely, the irrelevance of the prior conduct
of the State which has suffered fUt act it is sought to
justify is a feature common to a state of necessity and
to the circumstances dealt with in articles 31 {Force
majeure and fortuitous event) and 32 (Distress). A
further shared feature is therefore that the State must
have been induced by an external factor to adopt
conduct not in conformity with the international
obligation. In the case contemplated in article 31,
however, the factor is one making it materially
impossible for the persons whose conduct is attributed
to the State either to adopt conduct in conformity with
the international obligation or to know that his conduct
conflicts with the conduct required by the international
obligation. The conduct adop. i by the State is
therefore either unintentional per se or unintentionally
in breach of the obligation. In the case of a state of
necessity, on the other hand, the deliberate nature of
the conduct, the intentional aspect of its failure to
conform with the international obligation are not only
undeniable but in some sense logically inherent in the
justification alleged; invoking a state of necessity
implies perfect awareness of having deliberately chosen
to act in a manner not in conformity with an
international obligation. The case provided for in
article 32 lies somewhere between the two. The persons
acting on behalf of the State are admittedly not obliged
materially to adopt, quite unintentionally, a course of
conduct not in conformity with what is required by an

international obligation of that State; nevertheless, an
external factor intervenes to place them in a situation
of distress such that, unless they act in a manner not in
conformity with an international obligation of their
State, they themselves (and whoever may be entrusted
to their care) cannot escape a tragic fate. Theoretically,
it could be said that a choice always exists, so that the
conduct is not entirely unintentional, but the choice is
not a "real choice", with freedom of decision, since the
person acting on behalf of the State knows that if he
adopts the conduct required by the international
obligation, he and the persons entrusted to his care will
almost certainly perish. In such circumstances,
therefore, the possibility of acting in conformity with
the international obligation is purely superficial. The
situation is different when States invoke a state of
necessity to justify their acts. This "necessity" is then a
"necessity of State": the situation of extreme peril
alleged by the State consists not in danger to the lives
of the individuals whose conduct is attributed to the
State, but in a grave danger to the existence of the
State itself, to its political or economic survival, the
maintenance of conditions in which its essential
services c?n function, the keeping of its internal peace,
the survival of part of its population, the ecological
preservation of all or scmJ of its territory, and so on.
The State organs which then have to decide on the
conduct which the State will adopt are in no way in a
situation that deprives them of their free will. It is
certainly they who decide on the conduct to be adopted
in the abnormal conditions of peril facing the State of
which they are the organs, but their personal freedom
of choice remains intact. The conduct adopted will
therefore result from a considered, fully conscious and
deliberate choice.
(4) Traditionally, so-called "justifications" have been
sought for the situation described here by the term
"state of necessity". According to some writers,
particularly the earlier ones, this situation is characterized by the existence of a conflict between two
"subjective rights", one of which must inevitably be
sacrificed to the other: on the one hand, the right of
State X, which State Y must respect under an
international obligation binding it to State X, and on
the other, a right of State Y, which the latter can in
turn adduce against State X. This idea had its origin in
the nineteenth century in the widespread belief that
there were certain "fundamental rights" and that they
necessarily prevailed over the State's other rights. The
so-called "right" defined as the "right of existence", or
more often as the "right of self-preservation" ('droit a.
la
conservation de soi-meme", "droit
a
I'autoconservation", "Recht auf Selbsterhaltung")
was, it was held, the subjective right that should take
precedence over the subjective rights of another State.
Subsequently, jurists having rejected the existence of a
"right of self-preservation", the right in question was
said to be embodied in a no less theoretical "right of
necessity". Most writers, however, consider it incorrect
to speak of a "subjective right" of the State which

invokes the state of necessity. The term "subjective
right" denotes the possibility at law of requiring a
particular service or course of conduct from another
subject of law, but a person who invokes a situation of
necessity as justification for his act makes no "'claim"
on others for service or conduct. The situation might
therefore be better described as a conflict between an
interest, however essential, on the one hand and a
subjective right on the other. A third view, advanced in
the Commission in the course of discussion, is that the
situation should be described as a conflict between two
separate abstract norms which, owing to a fortuitous
set of circumstances, cannot be observed simultaneously, and that one of these norms governs the
state of necessity. The Commission noted the various
explanations given, but did not feel that it had to take a
stand on them, since acceptance of one or other of the
explanations was of no relevance in determining the
content of the rule which it had to formulate.
(5) In this connection the Commission decided that,
as with the preceding articles, its task was to examine
State practice and international judicial decisions,
having regard also to the views of learned writers, in
order to ascertain whether it should include among the
circumstances excluding wron?fulness the situation it
has called a "state of necessity" and, if so, upon what
conditions and to what extent.
(6) In international practice, there are numerous
cases in which a State has invoked a situation of
necessity (regardless of whether it has used precisely
that or some other term, e.g. force majeure or
"self-defence", to describe it) to justify conduct
different from that required of it in the circumstances
under an international obligation incumbent on it.116
The Commission considered it sufficient, however, for
the purposes of this commentary, to mention and
examine only those cases which, in one way or
another, may appear conclusive for the purpose of
determining the content of the rule to be codified. For
this reason, the cases cited will be mainly those relating
to matters in regard to which the applicability of the
116
The preparatory work of the Conference for the Codification of International Law (The Hague, 1930) is not, however, of
great interest on this point, contrary to what may be said of
many other articles of the present draft. The request for
information submitted to States by the Preparatory Committee of
the Conference did not ask whether or not a state of necessity
should be regarded as a circumstance excluding wrongfulness.
Denmark nevertheless mentioned the point in its reply on
self-defence:
"Self-defence and necessity should as a matter of principle be
an admissible plea in international law; but, as in private law,
they should be subject to certain limitations which have not yet
been fixed with sufficient clearness...."
Denmark added, as regards necessity, that it should be pleadable
only in those cases in which the municipal legal order allowed
private individuals to plead it. (League of Nations, Conference for
the Codification of International Law, Bases of Discussion for the

Conference drawn up by the Preparatory Committee, vol. Ill:
Responsibility of States for Damage caused in their Territory to
the Person or Property of Foreigners (document C.75.M.69.1929
V),p. 126).

-Z4-2plea of necessity does not seem to have been really
challenged in principle, even though there were
reservations and strong opposition to its application in
the cases in point. The cases in which a state of
necessity was pleaded to justify non-fulfilment of an
obligation "to act" and those in which the same
situation was invoked to justify conduct not in
conformity with an obligation "not to act", will be
examined separately. Within each of these two
categories, the cases have been arranged according to
the specific matters to which they relate.
(7) Although some members of the Commission
expressed hesitation about the pertinence of citing
cases of non-fulfilment of international financial
obligations in support of their conception of state of
necessity, most of the others acknowledged the
importance in this connection of cases in which, for
reasons of necessity, States adopted conduct not in
conformity with obligations "to act" in regard to the
repudiation or suspension of payment of international
debts. An interesting example is the Russian Indemnity
case, considered earlier from another aspect in regard
to article 29. 117 The Otto.nan Government, in order to
justify its delay in paying its debt to the Russian
Government, invoked among other reasons the fact
that it had been in an extremely difficult financial
situation, which it described as "force majeure", but
which was much more like a state of necessity.118 The
Permanent Court of Arbitration, to which the dispute
was referred, made its award on 11 November 1912. It
stated as follows in regard to the argument advanced
by the Ottoman Government:
The exception of force majeure, invoked in the first place, is
arguable in international public law, as well as in private law;
international law must adapt itself to political exigencies. The
Imperial Russian G^ v'ernment expressly admits . . . that the
obligation for a State to execute treaties may be weakened "if 'he
very existence of the State is endangered, if observation of the
international duty is . . . self-destructive".U9

The Court considered, however, that:
It would be a manifest exaggeration to admit that the payment
(or the contracting of a loan for the payment) of the relatively
small sum of 6 million francs due to the Russian claimants would
have imperilled the existence of the Ottoman Empire or seriously
IM
endangered its internal or external situation

In the case in point, therefore, the Court rejected the
plea put forward by the Ottoman Government. It
based its decision on the finding that, in this particular
case, the conditions under which that plea could be
117
See Yearbook ... 1979, vol. II (Part Two), p. I l l ,
document A/34/10, chap. Ill, sect. B.2, para. (9) of the
commentary to art. 9.
118
The Commission stated earlier, in the commentary to art.
31 (ibid., p. 128, foot-note 646) that the situation was not one of
"material impossibility" of paying the debt but of a state of
"necessity".
'"United Nations, Reports of international Arbitral Awards,
vol. XI, (United Nations publication. Sales No. 61.V.4), p. 443.
Reproduced in Secretariat Survey (see foot-note 108 above), para.
394.
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allowed were not met. The Court thus recognized the
existence in international law of an "excuse of
necessity", but only within very strict limits. In the
view of the Court, compliance with an international
obligation must be "self-destructive" for the wrongfulness of the conduct not in conformity with the
obligation to be precluded.121
(8) A majority of the Commission also found it
relevant that in another connection, that of debts
contracted by the State not directly with another State
but with foreign banks or other foreign financial
institutions, there has often been discussion as to
whether it is permissible to invoke very serious
financial difficulties—and hence a situation which
might fulfil the conditions for the existence of a state of
necessity—as justification for repudiating or suspending payment of a State debt. Although it is disputed
whether an obligation exists under international
customary law to honour debts contracted by the State
with foreign private individuals, some of the statements
of position made in the discussion referred to above are
of interest not only uecause such an obligation can be
imposed in any case by conventional instruments, but
also because the statements in question were often put
in broad terms whose implications went beyond the
case involved.
(9) One question in the request for information
submitted to States by the Preparatory Committee of
the Hague Codification Conference was whether the
State incurred international responsibility if, by a
legislative act (point III, 4) or by an executive act
(point V, 1 (bj), it repudiated debts contracted with
foreigners. A number of Governments maintained that
the answer to that question depended on the circum
stances involved; some ^f them expresr.ly mentioned
the defence of "necessity". For instance, the South
African Government expressed the following view:
Such action would prima facie constitute a breach of Ithe
State's I international duties and give rise to an international claim
The Union Government would not, however, exclude the
possibility of such repudiation being a justifiable act. . . . If,
through adverse circumstances beyond its control, a State is
actually placed in such a position that it cannot meet all its
liabilities and obligations, it is virtually in a position of distress. It
will then have to rank its obligations and make provision for those
which are of a more vital interest first. A State cannot, for
example, be expected to close its schools and universities and its
courts, to disband its police force and to negiect its public services
to such an extent as to expose its community to chaos and
anarchy merely to provide the money wherewith to meet its
moneylenders, foreign or national. There are limits to what may
121
A case in which the parties to the dispute agreed that a
situation of necessity such as the existence of very serious
financial difficulties could justify, if not the repudiation by a State
of an international debt, at least recourse to means of discharging
the obligation other than those actually envisaged by the
obligation, arose in connection with the enforcement of the
arbitral award made by O. Unden on 29 March 1933 in the case
of the Forests of Central Rhodope (Merits) (see League of
Nations, Official Journal, 15th year. No.' 11 (Part I) (November
1934) p. 1432).

be reasonably expected of a State in the same manner as with an
individual.122

In the light of the replies received, the Preparatory
Committee made a distinction, in the Bases of
discussion drawn up for the Conference, between
repudiation of debts and suspension or modification of
debt servicing. It stated with regard to the latter:
A State incurs responsibility if, without repudiating a debt, it
suspends or modifies the service, in whole or in part, by a
legislative act, unless it is driven to this course by financial
necessity. (Basis of discussion No. 4, second para.)'"

(10) This same question has also been considered
repeatedly in connection with disputes referred to
international tribunals. The most interesting example is
the dispute between Belgium and Greece in the Societe
Commerciale de Belgique case. Here, there had been
two arbitral awards requiring the Greek Government
to pay a sum of money to the Belgian company in
repayment of a debt contracted with the company in
question. As the Greek Government was slow in
complying with the award, the Belgian Government
app'ied to the Permanent Court of International
Justice for a declaration that the Greek Government,
in refusing to carry out the awards, was in breach of its
international obligations. The Greek Government,
while not contesting the existence of the obligations,
stated in its defence that its failure thus far to comply
with the arbitral awards was due not to any unwillingness but to the country's serious budgetary and
monetary situation.124
(11) In its counter-memorial of 14 September 1938,
the Greek Government had already argued that it had
been under an "imperative necessity" to "suspend
compliance with the awards having the force of res
judicata\ "A State has a duty to do so", it observed,
"'if public order and social tranquillity, which it is
responsible for protecting, might be disturbed as a
result of the carrying out of the award, or if the normal
functioning of public services might thereby be
jeopardized or seriously hindered".125 It therefore
denied having "committed a wrongful act contrary to
international law" as alleged by the plaintiff, and
concluded that:
The Government of Greece, anxious for the vital interests of
the Hellenic people and for the administration, economic life,
122

Secretariat Survey, para. 6 4 .
Yearbook ... 1956, vol. II, p. 223, document A/CN.4/96,
annex 2. See also, to the same effect, Basis No. 9, concerning the
repudiation or modification of debts by the executive power
(ibid.).
124
In line with the idea already expressed b y the Commission in
connection with art. 31 (see foot-note 98 above), although the
Greek Government referred on occasions to "force majeure"'' and
the "impossibility" of adopting the conduct required by the
obligation, what it had in mind was not so much a "material
impossibility" as the impossibility of paying the required sum
without thereby injuring a fundamental interest of the State, that
is to say, a situation which might be considered as a case of state
of necessity. (P.C.U., Series C, No. 87, pp. 141 and 190. See also
Secretariat Survey, para. 278).
125
Secretariat Survey, para. 276.
123

health situation and security, both internal and external, of the
country, could not take any other course
of action; any Government in its place would do the same.126

This argument is taken up again in the Greek
Government's rejoinder of 15 December 1938. Having
regard to the country's serious budgetary and monetary situation, the Government stated:
In these circumstances, it is evident that it is impossible for the
Hellenic Government, without jeopardizing the country's
economic existence and the normal operation of public services,
to make the payments and effect the transfer of currency that
would be entailed by the full execution of the award .. .".l27

But the most extensive development of the issue of
excuse of necessity is to be found in the oral statement
made by the counsel for the Greek Government, Mr.
Youpis, on 16 and 17 May 1939. After reaffirming the
principle that contractual commitments and judicial
decisions must be executed in good faith, Mr. Youpis
went on to say:
Nevertheless, there occur from time to time external circumstances beyond all human control which make it impossible
for Governments to discMrge their duty to creditors and their
duty to the people; the country's resources are insufficient to
perform both duties at once. It is impossible to pay the debt in full
and at the same time to provide the people with a fitting
administration and to guarantee the conditions essential for its
moral, social and economic development. The painful problem
arises of making a choice between the two duties; one of them
must give way to the other in some measure: which?
Doctrine and the decisions of the courts have therefore had
occasion to concern themselves with the question . . .
Doctrine recognizes in this matter that the duty of a
Government to ensure the proper functioning of its essential
public services outweighs that of paying its debts. No State is
required to execute, or to execute in full, its pecuniary obligation if
this jeopardizes the functioning of its public services and has the
effect of disorganizing the administration of the country. In the
case in which payment of its debt endangers economic life or
jeopardizes the administration. :... Government is, in the opinion
of authors, authorized to suspend or even to reduce the service of
debt.128

The counsel for the Greek Government then proceeded
to a detailed analysis of the doctrine and judicial
decisions, in which he found full confirmation of the
principle he had stated. In the hope of making that
principle more easily acceptable—although he may
also have had other intentions—he first referred to it as
"the theory of force majeure", but he added that
"various schools and writers express the same idea in
the term 'state of necessity'". He continued:
Although the terminology differs, everyone agrees on the
significance and scope of the theory; everyone considers that the
debtor State does not incur responsibility if it is in such a
situation.129

The respondent Government was thus enunciating, in a
particularly well-documented manner and as being
absolutely general in scope, the principle that a duly
established state of "necessity" constituted, in inter126
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national law, a circumstance precluding the wrongfulness of State conduct not in conformity with an
international financial obligation and the responsibility
which it would otherwise engender. It is important to
note that so far as recognition of that principle is
concerned, the applicant Government declared itself
fully in agreement. In his statement of 17 May 1939,
the counsel for the Belgian Government, Mr. Sand,
stated as follows:
In a learned survey . . . Mr. Youpis stated yesterday that a
State is not obliged to pay its debt if in order to pay it it would
have to jeopardize its essential public services.
So far as the principle is concerned, the Belgian Government
would no doubt be in agreement.130

Indeed, the Belgian counsel was not contesting even
factually the point that the financial situation in which
the Greek Government found itself at the time might
have justified the tragic account given by its pleader.
The points on which he sought reassurance were the
following: (a) that that Government's default on its
debt was solely on factual grounds involving inability
to pay, and that no other reasons involving contestation of the right of the creditor entered into the
matter; and (b) that inability to pay could be
recognized as justifying total or partial "suspension" of
payment, but not a final discharge of even part of the
debt. In other words, it had to be recognized that the
wrongfulness of the conduct of the debtor State not in
conformity with its international obligation would
cease to be precluded once the situation of necessity no
longer existed, at which time the obligation would
again take effect in respect of the entire debt. From
that standpoint, the position of the Belgian Government is particularly valuable for the purpose of
determining the limit to the admissibility of the excuse
of necessity.
(12) The Court itself noted in its judgment of 15 June
1939131 that it was not within its mandate to declare
whether, in that specific case, the Greek Government
was justified in not executing the arbitral awards.
However, by observing that in any event it could only
make such a declaration after having itself verified the
financial situation alleged by the Greek Government
and after having ascertained the effect which the
execution of the awards would have, the Court showed
that it implicitly accepted the basic principle on which
the two parties were in agreement.132

130

Ibid., para. 2 8 4 .
Ibid., para. 2 8 8 .
In a case referred some years earlier to the Permanent Court
of International Justice, the case between France and the SerbCroat-Slovene State concerning the payment of various Serbian
loans issued in France, judgement in which w a s given by the
Court on 12 July 1929, the positions o f the parties and the Court
on the point at present under discussion were very close to those
just described. (See Secretariat Survey, paras. 2 6 3 - 2 6 8 . )
Cases in which an arbitral tribunal accepted the plea of grave
financial difficulties as relieving the State of payment of a debt
contracted with a private foreign company include the French
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(13) On this subject of international obligations "to
act", it should be noted that obligations relating to the
repayment of international debts are not, in international practice, the only obligations in connection
with which circumstances bearing the marks of a
"state of necessity" have been invoked to justify State
conduct not in conformity with what was required. The
case of Properties of the Bulgarian minorities in
Greece is a quite typical example. Under articles 3 and
4 of the Treaty of Sevres, the Bulgarian minorities
residing in the territories of the Ottoman Empire ceded
to Greece were entitled to choose Bulgarian nationality. In that case, they had to leave Greek territory,
but remained the owners of any immovable property
they possessed in Greece and were entitled to return
there. At one time, many persons who had departed to
Bulgaria exercised their right to re-enter Greece and
return to their properties. In the meantime, however,
large numbers of Greek refugees arrived in Greece
from Turkey, and the Greek Government had no other
possibility than to settle them on the lands of those
who had left Greece when they took Bulgarian
nationality. There were incidents on the frontier
between the two countries, and a League of Nations
commission of enquiry was set up. In its report it
expressed the opinion that:
. . . under the pressure of circumstances, the Greek Government employed this land [the ex-Bulgarian district] to settle
refugees from Turkey. To oust these refugees now in order to
permit the return of the former owners would be impossible.133

The Commission of Enquiry therefore proposed that
the Greek Government should compensate the Bulgarian nationals who had been deprived of their
property,134 and the Bulgarian representative to the
Council of the League of Nations endorsed the
Commission's proposal and recognized that the application of articles 3 and 4 of the Treaty of Sevres had
been rendered impossible by events.135 In the opinion
of the Commission, the Greek Government (despite
the use, in French, of the expression "force majeure"
by the League of Nations Commission of Enquiry)
had not been in a situation in which it was materially
impossible for it to fulfil the obligation to respect the
Bulgarian property on its territory, but in a situation of
necessity. What had led the Greek Government to act
in a manner not in conformity with its international
obligations to Bulgaria was the need to safeguard an
interest which it deemed essential, namely, the pro-

Company of Venezuela Railroads case, referred to the French/
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Protocol of 2 7 February 1902 (United Nations, Reports of
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vision of immediate shelter for its nationals who were
pouring into its territory in search of refuge. This
conduct could thus be purged of the imputation of
international wrongfulness which would otherwise
have attached to it. From another standpoint, however,
it still entailed the obligation to compensate the
individuals whom the act committed in a state of
necessity had deprived of their properties.
(14) Regarding cases in which the existence of a state
of necessity was invoked by a State to justify conduct
not in conformity with an obligation "not to act",
particularly relevant are those cases where the "essential interest" of the State threatened by a "grave and
imminent danger" and safeguardable only through the
adoption of conduct which in principle was prohibited
by an international obligation was to ensure the
survival of the fauna or vegetation of certain areas on
land or at sea, to maintain the normal use of those
areas or, more generally, to ensure the ecological
balance of a region. It is primarily in the last two
decades that safeguarding the ecological balance has
come to be considered an "essential interest" of all
States. Consequently, most statements of position
proposing to preclude on that basis the wrongfulness of
conduct not in conformity with an international
obligation will be found to be contemporary ones. But
there are also a few precedents. In this respect,
references can be made to the position adopted in 1893
by the Russian Government in the case of Fur seal
fisheries off the Russian coast. In view of the alarming
increase in sealing by British and United States
fishermen near Russian territorial waters, and in view
of the imminent opening of the hunting season, the
Russian Government, in order to avert the danger of
extermination of the seals, issued a decree prohibiting
sealing in an area that was contiguous to its coast but
was at the time indisputably part of the high sea and
therefore outside Russian jurisdiction. In a letter to the
British Ambassador dated 12 (24) February 1893, the
Russian Minister for Foreign Affairs, Chickline,
explained that the action had been taken because of the
"absolute necessity
of immediate provisional
measures" in view of the imminence of the hunting
season. He added that he considered it necessary to:
emphasize the essentially precautionary character of the abovementioned measures, which were taken under the pressure of
exceptional circumstances136

and declared his willingness to conclude an agreement
with the British Government with a view to a
permanent settlement of the question of sealing in the
area. This position is therefore interesting as an
affirmation of the validity of the plea of necessity in
international law and also because it brings out several
of the conditions that must in any case be fulfilled
before one can even consider whether a situation of
"necessity" justifies action by a State which is not in
conformity with an international obligation, namely:
the absolutely exceptional nature of the alleged situa136
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tion, the imminent character of the danger threatening
a major interest of the State, the impossibility of
averting such a danger by other means, and the
necessarily temporary nature of this "justification",
depending on the continuance of the danger feared.
(15) A case that has occurred in our own times and
may be regarded as typical is The "Torrey Canyon"
incident. On 18 March 1967, the Liberian tanker
Torrey Canyon, with a cargo of 117,000 tons of crude
oil, went aground on submerged rocks off the coast of
Cornwall, but outside British territorial waters. A hole
was torn in the hull, and after only two days nearly
30,000 tons of oil had spilt into the sea. This was the
first time that so serious an incident had occurred, and
no one knew how to avert the threatened disastrous
effect on the English coast and its population. The
British Government tried several means, beginning
with the use of detergents to disperse the oil which had
spread over the surface of the sea, but without
appreciable results. In any event, the main problem
was the oil remaining on board. In order to deal with
that, it was first decided to assist a salvage firm
engaged by the shipowner in its efforts to refloat the
tanker, but on 26 and 27 March the Torrey Canyon
broke into three pieces and 30,000 more tons of oil
spilt into the sea. The salvage firm gave up, and the
British Government then decided to bomb the ship in
order to burn up the oil remaining on board. The
bombing began on 28 March and succeeded in burning
nearly all the oil. It should be noted that the British
Government's action did not evoke any protests either
from the private parties concerned or from their
Governments. It is true that the bombing^ did not take
place until after the ship had been reduced to a wreck
and the owner seemed implicitly to have abandoned it;
but even before that, when the action to be taken was
under discussion, there was no adverse reaction to the
idea of destroying the ship, which the Government was
prepared to do against the wishes of the owner if
necessary. The British Government did not advance
any legal justification for its conduct, but on several
occasions it stressed the existence of a situation of
extreme danger and the fact that the decision to bomb
the ship had been taken only after all the other means
employed had failed.137 Whatever other possible
justifications there may have been for the British
Government's action, it seems to the Commission that,
even if the shipowner had not abandoned the wreck
and even if he had tried to oppose its destruction, the
action taken by the British Government would have
had to be recognized as internationally lawful because
of a state of necessity.
(16) As a result of the Torrey Canyon incident,
conventional instruments were prepared to enable a
coastal State to take necessary measures on the high
seas to protect its coastline and related interests from a
137
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grave and imminent danger of pollution following upon
a maritime casualty. 138 Despite this trend at the treaty
level, a state of necessity can still be invoked, in areas
not covered by these rules, as a ground for State
conduct not in conformity with international obligations in cases where such conduct proves
necessary, by way of exception, in order to avert a
serious and imminent danger which, even if not
inevitable, is nevertheless a threat to a vital ecological
interest, whether such conduct is adopted on the high
seas, in outer space or—even this is not ruled out—in
an area subject to the sovereignty of another State. The
latter would apply, for example, if extremely urgent
action beyond its frontiers were the only means for a
State to protect from fire a forest covering both sides
of the frontier and time and means were lacking for the
organs of the neighbouring State to take the necessary
measures to extinguish the fire which had started to
spread on its territory. Other examples of the same
kind can well be imagined.
(17) Another area in which States have frequently
pleaded a situation of necessity in order to justify the
adoption of conduct not in conformity with an
international obligation incumbent on them is that of
obligations concerning the treatment of foreigners. In
these cases, the obligation at issue is more often a
conventional one, since customary obligations in this
respect are relatively few and there are differences of
opinion as to their very existence and their scope.
There is, however, one case, already old, in which the
parties to the dispute do seem to have taken for
granted the existence of an obligation on the State,
under general international law, to honour prospecting
and exploitation concession contracts concluded with
foreigners. In the Company General of the Orinoco
case, a French company had obtained from the
Venezuelan Government concessions to exploit
minerals and develop a transport network in a large
area over which Venezuela believed it had sovereignty.
However, much of the area covered by the concession
contracts was claimed by Colombia, which in fact had
grounds for considering it part of its territory.
Colombia therefore strongly protested against the
granting of the concessions by the Venezuelan Government and demanded the return of the area concerned.
Venezuela, wishing to avert the danger of armed
conflict with the neighbouring republic, which was
becoming imminent, felt obliged to rescind the concessions it had granted and return to Colombia the
areas over which it had mistakenly exercised sovereign
powers. This led to a dispute between the Venezuelan
Government and the Company General of the
Orinoco. The French Government having sided with
138
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the company, the case was referred to the French/
Venezuelan Mixed Claims Commission established
under the Protocol of 19 February 1902. The Commission, however, accepted the argument advanced
by Venezuela, which had been forced to annul the
concessions granted to the French company because
of the real danger of war they had created. Umpire
Plumley therefore ruled that, in the exceptional
circumstances of the case, it was lawful under
international law for the Venezuelan Government to
rescind the concessions, although he agreed that the
company was entitled to compensation for the consequences of an act which had been internationally
lawful but severely detrimental to its interests.139
(18) As regards cases in which the obligation arose
out of an international convention and the party
concerned sought to justify non-compliance with the
obligation on the ground that it had acted in a state of
necessity, there are three that the Commission considers important enough to be cited. The first is a very
old case; it concerns an Anglo-Portuguese dispute
dating from 1832. The Portuguese Government, which
was bound to Great Britain by . r reaty requiring it to
respect the property of British subjects resident in
Portugal, argued that the pressing necessity of providing for the subsistence of certain contingents of troops
engaged in quelling internal disturbances had justified
its appropriation of property owned by British subjects. Upon receiving that answer to its protests, the
British Government consulted its Law Officers on the
matter. On 22 November 1832, Mr. Jenner replied
with the following opinion:
. . . whether the Privileges and Immunities so granted I to the
British subjects I are. under all circumstances, and at whatever
risk, to be respected.... the proposition cannot be maintained to
that extent. Cases may be easily imagined in which the strict
observance of the Treaty would be altogether incompatible with
the paramount duty which a Nation owes to itself. When such a
case occurs, Vattel. Book 2, C 12, Sect. 170 observes that it is
"tacitly and necessarily expected in the Treaty".
In a case, therefore, of pressing necessity, I think that it would
be competent to the Portuguese Government to appropriate to the
use of the Army such Articles of Provisions etc., etc., as may be
requisite for its subsistence, even against the will of the Owners,
whether British or Portuguese; for I do not apprehend, that the
Treaties between this Country and Portugal are of so stubborn
and unbending a nature, as to be incapable of modification under
any circumstances whatever, or that their stipulations ought to be
so strictly adhered to, as to deprive the Government of Portugal of
the right of using those means, which may be absolutely and
indispensably necessary to the safety, and even to the very
existence of the State.
The extent of the necessity, which will justify such an
appropriation of the Property of British Subjects, must depend
upon the circumstances of the particular case, but it must be
imminent and urgent.140

Despite its age, this case is therefore a particularly
sound precedent, mainly because the two parties were
'"United Nations, Reports of International Arbitral Awards,
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agreed on the principles enunciated and hence on
express recognition of the validity of the plea of
necessity where the conditions for it are fulfilled. But
the case is also of interest because of the terminology
used, which is unusually apt for those times, and
because of its contribution to the definition of the two
conditions—that the danger to be averted be "imminent" and "urgent".
(19) The second case, a century later and well
known, is the Oscar Chinn case. In 1931, the
Government of Belgium adopted measures concerning
fluvial transport, designed to benefit the Belgian
company Unatra, in what was then the Belgian Congo.
According to the United Kingdom, one of whose
subjects, Oscar Chinn, had been harmed by the
measures in question, the latter had created a "de
facto monopoly" of fluvial transport in the Congo,
which in its view was contrary to the principles of
"freedom of navigation", "freedom of trade" and
"equality of treatment" provided for in articles 1 and 5
of the Convention of Saint-Germain-en-Laye of 10
September 1919."" The question was submitted to the
Permanent Court of International Justice, which gave
its judgment on 12 December 1934. The Court held
that the "de facto monopoly" of which the United
Kingdom complained was not prohibited by the
Convention of Saint-Germain-en-Laye.142 Having thus
found that the conduct of the Belgian Government was
not in conflict with its international obligations towards
the United Kingdom, the majority of the Court saw no
reason to consider whether any wrongfulness in the
conduct in question might have been precluded
because the Belgian Government had perhaps acted in
a state of necessity. The question was, however,
considered in depth in the individual opinion of Judge
Anzilotti, who state*-' •
6. If. assuming the facts alleged by the Government of the
United Kingdom to have been duly established, the measures
adopted by the Belgian Government were contrary to the
Convention of Saint-Germain, the circumstance that these
measures were taken to meet the dangers of the economic
depression cannot be admitted to consideration. It is clear that
' international law would be merely an empty phrase if it sufficed
for a State to invoke the public interest in order to evade the
fulfilment of its engagements.
7. The situation would have been entirely different if the
Belgian Government had been acting under the law of necessity,
since necessity may excuse the non-observance of international
obligations.
The question whether the Belgian Government was acting, as
the saying is. under the law of necessity is an issue of fact which
would have had to be raised, if need be, and proved by the Belgian
Government. I do not believe that the Government meant to raise
the plea of necessity, if the Court had found that the measures
were unlawful; it merely represented that the measures were taken
for grave reasons of public interest in order to save the colony
from the disastrous consequences of the collapse in prices.
It may be observed, moreover, that there are certain undisputed
facts which appear inconsistent with a plea of necessity.
41
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To begin with, there is the fact that, when the Belgian
Government took the decision of June 20th 1931, it chose, from
among several possible measures—and, it may be added, in a
manner contrary to the views of the Leopoldville Chamber of
Commerce—that which it regarded as the most appropriate in the
circumstances. No one can, or does, dispute that it rested with the
Belgian Government to say what were the measures best adapted
to overcome the crisis: provided always that the measures selected
were not inconsistent with its international obligations, for the
Government's freedom of choice was indisputably limited by the
duty of observing those obligations. On the other hand, the
existence of that freedom is incompatible with the plea of
necessity which, by definition, implies the impossibility of
proceeding by any other method than the one contrary to law.
Another undisputed fact which seems irreconcilable with the
plea of necessity is the offer made by the Government to
transporters other than Unatra on October 3rd. 1932. Whatever
its practical value, that offer showed that it was possible to
concede advantages to all enterprises, similar to those granted to
Unatra. and hence to avoid creating that de facto monopoK
which, in the submission of the Government of the United
Kingdom, was the necessary consequence of the decision of June
20th. 1931.'"

The admissibility of the "plea of necessity" as a
principle in international law is evident from this
opinion. At the same time, the concept of "necessity"
accepted in international legal relations is very restrictive. It is restrictive as regards the determination of the
essential importance of the interest of the State which
must be in jeopardy in order for the plea to be
effective: it is also restrictive as regards the requirement that the conduct not in conformity with an
international obligation of the State must really be, in
the case in question, the only means of safeguarding
the essential interest which is threatened.
(20) The third case is the one involving the United
States of America and France that came before the
International Court of Justice in 1952 under the title
case concerning Rights of Nationals of the United
States of America in Morocco. One of the points at
issue was whether or not it was lawful to apply to
United States nationals a 1948 decree by the Resident
General of France in Morocco establishing a regime of
import restrictions in the French zone of Morocco in a
manner that the United States did not consider to be in
conformity with obligations arising out of treaties
concluded between the United States and Morocco.
The treaties in question guaranteed to the United
States the right freely to engage in trade in Morocco
without any import restrictions save those that were
specified in the treaties themselves. In its defence the
French Government asserted, inter alia, that the
import restrictions imposed by the decree were
necessary for the enforcement of exchange controls,
such controls being essential to safeguard the country's
economic balance. It argued that that balance would
have been seriously jeopardized by the removal of
exchange controls in a situation which had been
rendered critical by the fluctuation of the franc on the
Paris black market and by the "dollar gap" of
Ibid., pp. 1 1 2 - 1 1 4 .

Morocco. 144 The United States Government, for its
part, denied that the danger feared by the other party
actually existed or that, in any event, there was a
connection of the kind established by that party
between the necessity of averting such a danger and
the restrictions imposed on American imports without
the consent of the United States Government. 145 It did
not, however, challenge outright the validity of the
"ground" described by the French Government and its
possible applicability to situations other than that
involved in the particular case in question. The Court
did not have occasion to rule on the issue. But in the
opinion of the Commission, this case too provides
support for the recognition of the applicability of the
plea of necessity in international law. It is true that, in
describing the situation characterized by the
"necessity" of taking measures to avert the grave
danger which would otherwise have jeopardized an
essential interest of the country, the French Government used the term "force majeure", but the characteristics of the situation invoked were not those of
"material impossibility"; rather, they were those of a
situation that the Commission has termed a "state of
necessity".
(21) Worthy of mention in an area related to that of
the treatment accorded to foreigners within the
territory of the State, namely, the obligations imposed
on a State to refrain from placing restrictions on or
impediments to the free passage of foreign vessels
through certain areas of its maritime territory, is the
"Wimbledon"' case. During the Russo-Polish war of
1920-1921, the British vessel Wimbledon, chartered
by a French company and carrying a cargo of
munitions and other military material destined for
Poland, was refused passage through the Kiel Canal
by the German authorities on the ground that, in view
of the nature of the cargo, its passage through German
waters would be contrary to the position of neutrality
adopted by Germany in connection with the war
between Poland and Russia. The French Government
protested, on the ground that Germany's conduct was
not in conformity with article 380 of the Treaty of
Versailles.146 The ensuing dispute was referred to the
Permanent Court of International Justice, with the
United Kingdom, Italy and Japan, as co-signatories to
the Treaty, intervening before the Court on the side of
France. The issue debated during the proceedings was
essentially whether or not the action taken by the
German authorities with regard to the Wimbledon was
prohibited by article 380 of the Treaty of Versailles. In
its judgment of 17 August 1923, the Court ruled that it
was, and that such a prohibition in no way conflicted
with the obligations of Germany as a neutral State.
Consequently, the Court did not have occasion to rule
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on any "plea of necessity" that Germany might have
made. However, the question was mentioned by the
agents of the two parties during the oral proceedings.
For instance, the Agent of the French Government,
Mr. Basdevant, said:
Will not the principles or international law, the general rules of
the law or nations, furnish some grounds for frustrating the rule of
free passage through the Kiel Canal in the case of a vessel
carrying military material destined for a neutral State? First, let
me say without otherwise dwelling on this point that no
arguments against the application of the rule of free passage have
been advanced on the ground of impossibility of compliance, nor
that of the danger which compliance with the provision might
have created for Germany; the plea of necessity was not made at
all. Indeed, any such arguments seem inconceivable in this case.147

Again, the Agent of the Italian Government, Mr.
Pilotti, observed that:
Neither would it be possible to speak of force majeure, or more
particularly of that concept which had been expressly sanctioned
in the first book of the German Civil Code relating to the exercise
of rights in general (§227), and which, besides, lends itself to
controversy: I mean the status necessitatis.
Indeed, there is no proof to show that the war between Poland
and Russia, in consequence of the acts accomplished by the two
belligerents, constituted for Germany that immediate and imminent danger, against which she would ha . had no other means of
protection but the general prohibition of the transit of arms
through her territory, and particularly that such a danger should
have continued to exist at the time when the '"Wimbledon"
presented herself at the entrance of the Canal.148

Finally, the German Agent, Mr. SchifFer, said:
The representative of one of the applicant parties argued that
Germany claimed that she acted under the ./us necessitatis. This is
not the case. There was no impossibility whatever for Germany to
carry out the Treaty; nor has Germany contravened the Treaty.
I repeat that it is not the intention of the German Government
to claim any jus necessitatis. On the contrary, Germany claims
that she has remained true to her conventional obligations
resulting from the Treaty... ,149

The Wimbledon case therefore shows a significant
concurrence of views as to the admissibility in general
international law of state of necessity as a circumstance precluding the wrongfulness of State
conduct not in conformity with an international
obligation, and a no less significant contribution by
some of the protagonists to the definition of the
conditions to be fulfilled in order for the existence of
such a circumstance to be recognized.
(22) The Commission then went on to examine cases
in which a state of necessity has been invoked to justify
147
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-243conduct not in conformity with international obligations relating to respect by a State of the territorial
sovereignty of other States. History shows that on
many occasions Governments have tried to give
necessity a leading role as justification for acts
committed in breach of an obligation of that kind. And
it is mainly these cases which have been the focal point
of the argument concerning the general admissibility of
the plea of necessity; it is they which have done most
to mobilize a large section of learned opinion against
the very principle of such a plea. In the opinion of the
Commission, however, the interest of these cases is
now much more limited. They are, indeed, mainly
cases in which the existence—usually spurious—of a
"state of necessity" was alleged in order to justify
either the annexation by a State of the territory or part
of the territory of another State,150 or the occupation
and use, for purposes of war, of the territory of a State
which had been neutralized by a treaty concluded
before the outbreak of war between some of the parties
to the treaty,151 or of the territory of a State which had
declared its neutrality in a war between other States:152
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Mention may be mad: ~f the cases of the Free City of
Krakow, annexed by Austria in 1846 (E. Hertslet, Map of Europe
by Treaty (London, Butterworth, 1875), vol. 2, pp. 1061 et seq.;
G. F. de Martens, Nouveau Recueil general de traitees, vol. X,
pp. I l l and 125); the annexation of Rome by Italy in 1870
(S.I.O.I.-CNR, La prassi italiana di diritto internazionale
(Dobbs Ferry, N.Y., Oceana, 1970), 1st series (1861-1887), vol.
II, pp. 871 et seq.); the annexation of Bosnia-Hercegovina by
Austria-Hungary in 1908 {British Documents on the Origins of
the War, 1898-1914 (London, H.M. Stationery Office, 1928),
vol. V, pp. 398 et seq.); and the annexation of Ethiopia by Italy in
1936 (League of Nations, Official Journal, 16th year, No. 11
(November 1935), p. 1137).

in short, actions all of which consist, in one way or
another, of an assault on the very existence of another
State or on the integrity of its. territory or the
independent exercise of its sovereignty. Whatever the
situation in international law may have been at the
time of these actions, what is in no doubt at all is that,
at the present time, any use by a State of armed force
for an assault of the kind mentioned against the
sovereignty of another State, indisputably comes
within the meaning of the term "aggression" and, as
such, is subject to a prohibition of jus cogens—the
most typical and incontrovertible prohibition of jus
cogens. In the opinion of the Commission, as explained
below,153 no invocation of a "state of necessity" can
have the effect of precluding the international
wrongfulness of conduct not in conformity with an
obligation of jus cogens. It would be particularly
absurd if the obligation prohibiting any use of force
which constitutes aggression had the power, because of
its peremptory nature, to render void any agreement to
the contrary concluded between two States, so that
prior consent by the State subjected to the use of force
could not have the effect of "justification" but such an
effect could be attributed to the assertion of a state of
necessity, if genuine, by the State using force. It may
be added that article 5, para. 1, of the Definition of
Aggression adopted on 14 December 1974, by the
General Assembly,154 provides that:
No consideration of whatever nature, whether political,
economic, military or otherwise, may serve as a justification for
aggression.

The Commission has no doubt that, whatever the
extent of the effect of justification claimed for a state of
necessity, it can never constitute a circumstance
precluding the wrongfulness of State conduct not in
conformity with the obligation to refrain from any use
of force constituting an act of aggression against
another State.

151
What may be considered the "classic" case was the
occupation of Luxembourg and Belgium by Germany in 1914,
which Germany sc ^nt to justify on the ground of the necessity of
forestalling an attack on its territory by France through
Luxembourg and Belgium. See, in particular, the note presented
on 2 August 1914 by the German Minister in Brussels to the
Belgian Minister for Foreign Affairs (J. B. Scott, ed., Diplomatic
Documents Relating to the Outbreak of the European War (New
York, Oxford University Press, 1916), Part I, pp. 749-750) and
the speech in the Reichstag by the German Chancellor, von
Bethmann-Hollweg, on 4 August 1914, containing the well-known
words "wir sind jetzt in der Notwehr; und Not kennt kein Gebot!"
{Jahrbuch des Volkerrechts (Munich), vol. Ill (Special No.):
Politische Urkunden zur Vorgeschichte des Weltkrieges (1916),
p. 728).

(23) It remained to consider the problem of the
existence of conduct which, although infringing the
territorial sovereignty of a State, need not necessarily
be considered as an act of aggression, or not, in any
case, as a breach of an international obligation of jus
cogens. If that were so, the question might arise
whether a state of necessity could be invoked to justify
an act of the State not in conformity with an obligation
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Such cases are very numerous; mention may be made of the
occupation of Korea by Japanese troops during the RussoJapanese war of 1904 (see the documents cited by E. T. Hazan in
L etat de necessite en droit penal interetatique et international
(Paris, Pedone, 1949), p. 53); the occupation of certain Greek
territories or islands by the Entente Powers during the First
World War for use as bases for their military operations against
Turkey (see the documents cited by T. P. Ion in "The Hellenic
crisis from the point of view of constitutional and international
law—Part IV", The American Journal of International Law
(New York), Vol. 12, No. 3 (July, 1918), pp. 564 et seq.); the
occupation by Germany, during the Second World War, of
Denmark. Norway, Belgium and Luxembourg and by Germany
and Italy of Yugoslavia and Greece (see Trial of the Major War
Criminals before the International Military Tribunal, Nuremoerg,
14 November 1945-1 October 1946 (Nuremberg, 1949), vol.
XXII, pp. 446 et seq.); and the occupation, during the same war,

of Iceland by the United Kingdom (ibid., vol. XVII, p. 415); of
Iran by the United Kingdom and the Soviet Union (G. E. Kirk.
"The Middle East", in Survey of International Affairs, 19391946: The World in March 1939, ed. A. Toynbee and F. T.
Ashton-Gwatkin (London, Oxford University Press, 1952),
pp. 133 et seq.; M. M. Whiteman, ed., Digest of International Law
(Washington, D.C., U.S. Government Printing Office, 1965),
vol. 5, pp. 1042 et seq.; of Portuguese Timor by the Netherlands
and Australia (Keesing's Contemporary Archives. 1940-1'94J
(Bristol), vol. IV, pp. 4943 et seq.). In so far as any "justification
of these actions was sought, "necessity" was always invoked, with
varying degrees of candour.
" 3 See para. (37) below.
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-2S0of that kind. The Commission is referring in particular the writers of the time, it made no difference, with
to certain actions by States in the territory of other regard to the possibility of invoking a state of
States which, although they may sometimes be of a necessity, whether the obligation with which the act of
coercive nature, serve only limited intentions and the State was not in conformity was or was not an
purposes bearing no relation to the purposes charac- obligation relating to respect for territorial sovereignty.
teristic of a true act of aggression. These would But can the same be said today? Apart from doubt on
include, for instance, some incursions into foreign the question whether all international obligations
territory to forestall harmful operations by an armed concerning respect for the territorial sovereignty of
group which was preparing to attack the territory of States have really become obligations of jus cogens, it
the State, or in pursuit of an armed band or gang of must be borne in mind that Article 2, paragraph 4, of
criminals who had crossed the frontier and perhaps the Charter of the United Nations requires Member
had their base in that foreign territory, or to protect the States to refrain from the use of force "against the
lives of nationals or other persons attacked or detained territorial integrity or political independence of any
by hostile forces or groups not under the authority and State, or in any other manner inconsistent with the
control of the State, or to eliminate or neutralize a purposes of the United Nations". Now this requiresource of troubles which threatened to occur or to ment raises another question, namely, that of the
spread across the frontier. The common feature of possible effect of treaty provisions which explicitly, or
these cases is, first, the existence of grave and even implicitly, exclude the possibility of invoking a
imminent danger to the State, to some of its nationals state of necessity as a circumstance precluding the
or simply to human beings—a danger of which the wrongfulness of an act of the State not in conformity
territory of the foreign State is either the theatre or the with one of its international obligations. As can be seen
place of origin, and which the foreign State has a duty from what is said below,156 the Commission considered
to avert by its own action, but which its unwillingness that the possibility of invoking this exception should be
or inability to act allow to continue. Another common excluded not only when such exclusion is provided for
feature is the limited character of the actions in by an express treaty obligation, but also when it
question, as regards both duration and the means follows implicitly from the text of the treaty. That
employed, in keeping with their purpose, which is being so. the problem is reduced to knowing whether
restricted to eliminating the perceived danger.
the Charter, by Article 2, paragraph 4, is or is not
intended to impose an obligation which cannot be
(24) In the past, there has been no lack of actual avoided by invoking a state of necessity. It has been
cases in which necessity was invoked precisely to observed in this connection that Article 51 of the
preclude the wrongfulness of an armed incursion into Charter mentions only self-defence as an admissible
foreign territory for the purpose of carrying out one or form of the use of armed force. Should it be inferred
another of the operations referred to above. To cite from this that the drafters of the Charter might have
only one example of the many involving situations of had the intention of implicitly excluding the apthis kind, there was the celebrated "Caroline" case, in plicability of the plea of "necessity", however well
which British armed forces entered United Sta.es
territory and attacked and destroyed (also causing b s s
of life) a vessel owned by American citizens, which was that the American Secretary of State was referring, for he did not
carrying recruits and military and other material to the make the preclusion of wrongfulness depend on the existence of a
Canadian insurgents.155 For the State organs and for prior or threatened aggression by the State whose territory had
' " The action occurred during the night of 29 December 1837.
Necessity was first mentioned as a ground, in response to the
American protests, by the British Minister in Washington, Fox,
who referred in that connection to the "necessity of self-defence
and self-preservation"; the same point was made by the counsel
consulted by the British Government, who stated that "the
conduct of the British Authorities" was justified because it was
"absolutely necessary as a measure of precaution" (see respectively W. R. Manning, ed.. Diplomatic Correspondence of the
United States: Canadian Relations 1784-1860 (Washington,
D.C., Carnegie Endowment for International Peace, 1943), vol.
Ill, pp. 422 et seq., and McNair, op. cit., pp. 22 et seq. On the
American side. Secretary of State Webster replied to Minister
Fox that "nothing less than a clear and absolute necessity can
afford ground of justification" for the commission "of hostile acts
within the territory of a Power at Peace", and observed that the
British Government must prove that the action of its forces had
really been caused by "a necessity of self-defence, instant,
overwhelming, leaving no choice of means, and no moment for
deliberation". {British and Foreign Slate Papers, 1840-1841
(London. Ridgeway. 1857), vol. 29, pp. 1129 et seq.). Although
he used the term "self-defence", it was to a state of necessity—in
the sense in which that expression is used by the Commission—

been violated, or on any kind of wrongful act on its part. In his
message to Congress of 7 December 1841, the President of the
United States of America reiterated that:
"This Government can never concede to any foreign
Government the power, except in a case of the most urgent and
extreme necessity, of invading its territory, either to arrest the
persons or destroy the property of those who may have violated
the municipal laws of such foreign Government . . . " (ibid.,
1841-1842 (1858), vol. 30, p. 194).
Thus, eliminated on the plane of principle, the divergence of views
shifted to that of fact. The incident was not closed until 1842,
with an exchange of letters in which the two Governments found
themselves in agreement, both on the basic principle that the
territory of an independent nation is inviolable and on the fact
that "a strong overpowering necessity may arise when this great
principle may and must be suspended." "It must be so", added
Lord Ashburton, the British Government's ad hoc envoy to
Washington, "for the shortest possible period during the continuance of an admitted overruling necessity, and strictly confined
within the narrowest limits imposed by that necessity." {ibid., pp.
195 et seq.). See Secretary of State Webster's reply: ibid., pp. 201
et seq. Thus, the applicability in principle of the plea of necessity
in the area under discussion here was expressly recognized by the
two Powers between which the dispute had arisen.
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founded it might be in specific cases, to any conduct
not in conformity with the obligation to refrain from
the use of force? The Commission considered that it
was not called upon to take a position on this question.
The task of interpreting the provisions of the Charter
devolves on other organs of the United Nations.
(25) The Commission will here only point out that
after the Second World War, and hence after the
adoption of the Charter, there is only one known case
in which a State invoked a state of necessity—and then
not exclusively—to justify violation of the territory of
a foreign State: this is the case of the despatch of
parachutists to the Congo by the Belgian Government
in 1960. According to the Belgian Government the
parachutists were sent to the Congo to protect the lives
of Belgian nationals and other Europeans who, it
claimed, were being held as hostages by army
mutineers and by the Congolese insurgents. According
to one author, Mr. Eyskens, the Belgian Prime
Minister, told the Senate that the Government had
found itself "in a situation of absolute necessity".137 In
a statement before the Security Council, the Belgian
Minister for Foreign Affairs, Mr. Wigny, said that
Belgium had been forced "by necessity" to send troops
to the Congo, and that the action undertaken had been
"purely humanitarian", had been limited in scope by its
objective, and had been conceived as a purely
temporary action, pending an official intervention by
the United Nations.158 The Congolese Government, in
its reply, maintained that the justification asserted by
Belgium was a pretext, that its real objective was the
secession of Katanga and that, consequently, an act
of aggression had taken place.159 The views expressed
in the Security Council were divided between two
opposing positions; both sides, however, concentrated
on determination and evaluation of the facts.160 No one
took any position of principle with regard to the
possible validity of a "state of necessity" as a
circumstance which, if the conditions for its existence
were fulfilled, could preclude the wrongfulness of an
act not in conformity with an international obligation.
Hence all that can be said is that there was no denial of
the principle of a plea of necessity as such.

place161 or self-defence.162 The concept of state of
necessity has been neither mentioned nor taken into
consideration, even in cases where the existence of
consent or a state of self-defence has been contested,
and even if some of the facts alleged might relate more
to a state of necessity than to self-defence.
It may, however, be that the preference for other
"justifications" than that of necessity was due, in these
cases, to an intention of bringing out more clearly
certain alleged aspects of the case, such as the
non-innocence of the State against which the act was
committed, or to a belief that it was not possible to
prove that all the particularly strict conditions for the
existence of a genuine state of necessity were fulfilled.
It must, in any case, be concluded that the practice of
States is of no great help in answering the question
specifically raised above.163
(27) The Commission finally came to consider the
cases in which a State has invoked a situation of
necessity to justify actions not in conformity with an
international obligation under the law of war and, more
particularly, has pleaded a situation coming within the
scope of the special concept described as "necessity of
war". There has been much discussion, mainly in the
past, on the question whether or not "necessity of war"
or "military necessity" can be invoked to justify
conduct not in conformity with that required by
obligations of the kind here considered. On this point a
preliminary clarification is required. The principal role
of "military necessity" is not that of a circumstance
exceptionally precluding the wrongfulness of an act
which, in other circumstances, would not be in
conformity with an obligation under international law.
Military necessity appears in the first place as the
underlying criterion for a whole series of substantive
rules of the law of war and neutrality, namely, those
rules which, by derogation from the principles of the
law of peace, confer on a belligerent State the legal
faculty of resorting, against the enemy and against
neutral States (and against their nationals), to actions

' " At the time of the second Belgian intervention in the
Congo—also defined as an "emergency rescue operation" (see
(26) In other cases in which armed operations have Official Records of the Security Council, Nineteenth Year,
been undertaken on foreign territory for purposes said Supplement for October, November and December 1964,
to be "humanitarian", the State which undertook them document S/6062)—which took place in 1964, the Belgian
invoked as its justification the consent of the
has relied on other justifications, such as the consent of Government
Congolese Government, which the latter contested {ibid., docuthe State in whose territory the operations took ments S/6055 and S/6063).
The same justification has sometimes been invoked for raids
carried out by organs of a State in foreign territory to liberate the
hostages of terrorists who have diverted aircraft. This was the
case of the Federal Republic of Germany in the raid on
Mogadishu (Somalia) in 1977, and of Egypt in the raid on
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D. W. McNemar, "The postindependence war in ihe Larnaca (Cyprus) in 1978.
162
Congo", in The International Law of Civil War, ed. R. A. Falk
This was the case of the raid on Entebbe (Uganda)
(Baltimore, Md., Johns Hopkins Press, 1971), p. 273.
undertaken
by Israel in 1976. (For the various positions taken on
138
See Official Records of the Security Council, Fifteenth Year, the subject of the raid and the draft resolutions, none of which
873rd meeting, paras. 182 et seq., 192 et seq.\ 877th meeting, were adopted, see Official Records of the Security Council,
para. 142; 879th meeting, para. 151.
Thirn first year. Supplement for Julv, August and September
139
Ibid... 877th meeting, paras. 3 1 et seq.
1976, documents S/12123, 12124, l"2126, 12132. 12136 and
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Ibid., 873rd meeting, para. 144; 878th meeting, paras. 23, 12139, and ibid., 1939th, 1941st and 1942nd meetings).
163
65, 118; 879th meeting, paras. 80 et seq.
See para. (23) above.

which meet the needs of the conduct of hostilities. In
relation to those rules, therefore, what is involved is
certainly not the effect of "necessity" as a circumstance precluding the wrongfulness of conduct
which the applicable rule does not prohibit, but rather
the effect of "non-necessity" as a circumstance
precluding the lawfulness of conduct which that rule
normally allows. It is only when this "necessity of
war", the recognition of which is the basis of the rule
and its applicability, is seen to be absent in the case in
point, that this rule of the special law of war and
neutrality must not apply and the general rule of the
law of peace prohibiting certain actions again prevails.
It follows that all the—very numerous—positions
taken on this question are without relevance for the
purposes of determining the content of the rule which
the Commission is here called upon to codify.
(28) Having clarified this point, the Commission
must, however, note that some writers have referred to
the concept of "military necessity" with a purpose
whicn is really the same as that pursued by the
Commission in the present article, namely, to determine whether there are circumstances connected with
the idea of necessity which are capable as such of
precluding, exceptionally, the wrongfulness of conduct
not in conformity with an international obligation.
What these writers were studying is the question
whether this particular kind of necessity, the object of
which is to safeguard the vital interest of the success of
military operations against the enemy and, in the last
resort, of victory over the enemy, can have the effect of
precluding the wrongfulness of State conduct not in
conformity with one of the rules of the law of war,
which impose limitations on the belligerents regarding
the meani and methods of conducting hostilities
between them, the general purpose being to attenuate
the rigours of war.164 These are what are called the

IW
Attention may be drawn in this connection to the following
works: E. Liider. "Krieg und Kriegsrecht im allgemeinen",
Handbuch des Volkerrechts, ed. F. von HoltzendorfT (Hamburg,
Verlagsanstalt und Druckerei J889), vol. 4, pp. 253 et seq.; M.
Huber, "Die Kriegsrechtlichen Vertrage und die Kriegsraison",
Zeitschrift fur Volkerrecht (Breslau), vol. VII (1913), pp. 351 et
seq.; D. Anzilotti, Corso di diritto internazionale (Rome,
Athenaeum. 1915), vol. Ill, pp. 207 el seq.: U. Borsi, "Ragione di
guerra e stato di necessita nel diritto internazionale", Rivista di
diriito internazionale (Rome), series II, vol. V, No. 2 (1916), pp.
157 et seq.: C. de Visscher, "Les lois de la guerre et la theorie de
la necessite". Revue generate de droit international public (Paris),
vol. XXIV (1917), pp. 74 et seq.; P. Weiden, "Necessity in
international law". Transactions of the Grotius Society, vol. 24,
Problems of Peace and War (London, Sweet and Maxwell, 1939),
pp. 105 et seq.: N. C. H. Dunbar, "Military necessity war crimes
trials", The British Year Book of International Law, 1952
(London), vol. 29 (1952), pp. 442 et seq.\ W. G. Downey. Jr.,
"The law of war and military necessity", The American Journal
of International Law (Washington, D.C.). vol. 47, No. 2 (April
1953), pp. 251 et seq.; W. V. O'Brien, "The meaning of'military
necessity" in international law", World Polity (Utrecht, Spectrum,
1957), vol. 1. pp. 109 et seq.: A. P. Sereni, Diritto internazionale
(Milan, Giuffre. 1965). vol. IV, pp. 1927 et seq.; G. Schwarzenberger. International Law as Applied bv International Courts and
Tribunals (London. Stevens, 1968), vol. II, pp. 128 et seq.

rules of humanitarian law applicable to armed conflicts; most of them, moreover, are codified rules. The
Commission does not believe that the existence of a
situation of necessity of the kind indicated can permit a
State to disobey one of the abovementioned rules of
humanitarian law. In the first place, some of these rules
are, in the opinion of the Commission, rules which
impose obligations of jus cogens, and as stated
below,165 a state of necessity cannot be invoked to
justify non-fulfilment of one of these obligations. In the
second place, even in regard to obligations of
humanitarian law which are not obligations of jus
cogens, it must be borne in mind that to admit the
possibility of not fulfilling the obligations imposing
limitations on the method of conducting hostilities
whenever a belligerent found it necessary to resort to
such means in order to ensure the success of a military
operation would be tantamount to accepting a
principle which is in absolute contradiction with the
purposes of the legal instruments drawn up. The rules
of humanitarian law relating to the conduct of military
operations were adopted in full awareness of the fact
that "military necessity" was the very criterion of that
conduct. The representatives of States who formulated
those rules intended, by so doing, to impose certain
limits on States and to provide for some restrictions on
the almost total freedom of action of which belligerents
take advantage in their reciprocal relations by virtue of
this criterion. And they surely did not intend to allow
necessity of war to destroy retrospectively what they
had achieved with such difficulty. They were also fully
aware that compliance with the restrictions they were
providing for might hinder the success of a military
operation, but if they had wished to allow those
restrictions only in cases where they would not hinder
the success of a military operation, they would have
said so expressly—or. more probably, would have
abandoned their task as being of relatively little value.
The purpose of the humanitarian law conventions was
to subordinate, in some fields, the interests of a
belligerent to a higher interest; States signing the
Conventions undertook to accept that subordination
and not to try to find pretexts for evading it. It would
be absurd to invoke the idea of military necessity or
necessity of war in order to evade the duty to comply
with obligations designed, precisely, to prevent the
necessities of war from causing suffering which it was
desired to prescribe once and for all. It is true that
some of these conventions on the humanitarian law of
war contain clauses providing for an explicit exception
to the duty to fulfil the obligations they impose: this is
in the case of "urgent military necessity". But these are
provisions which apply only to the cases expressly
provided for. Apart from these cases, it follows
implicitly from the text of the conventions that they do
not admit the possibility of invoking military necessity
as a justification for State conduct not in conformity
with the obligations they impose. And as will be seen
163
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below,166 the Commission took the view that a State
cannot invoke a state of necessity if that is expressly or
implicitly prohibited by a conventional instrument.

amount to a real rejection of the idea of necessity itself
as an exceptional justification of certain State conduct.
They rather represent a twofold reaction: (a) on the
theoretical level, to the cumbersome apparatus of
(29) With regard to the positions taken on the
"foundations" and "justifications" with which the
admissibility or non-admissibility of state of necessity
advocates of the idea of necessity now wished to
as a circumstance which can preclude the wrongaccompany it, and (b) on the practical level, to the
fulness of an act of the State not in conformity with
entirely abusive application of the idea by certain
an international obligation, the Commission first noted
Governments.170 During the twentieth century, the
that the idea that necessity can, exceptionally, justify
number of writers opposed to the applicability of the
State conduct contrary to an international obligation is
concept of state of necessity in international law
explicitly accepted—although in the context of
gradually increased,171 although it remained smaller
research in which analysis of internal law is mixed with
that of international law—by classical writers in our
170
T o put it plainly, it is, first, the idea o f the existence o f a
discipline, such as Ayala, Gentili and, especially
"fundamental"
and "natural" right o f "self-preservation" that is
Grotius, in the sixteenth and seventeenth centuries,
the target o f those making this critical revision, and it is, secondly,
and Pufendorf, Wolff and de Vattel in the eighteenth the concern caused by the quite inadmissible use of the idea of
century.167 Although it was not contested, this self-preservation or of "Not", made by States for purposes of
acceptance was accompanied by very restrictive expansion and domination, which leads these writers to take an
conditions. During the nineteenth century there ap- attitude that is in principle hostile to recognition of the concept of
of necessity in the international legal order. On the other
peared the first efforts of certain supporters of this state
hand, it must be said that certain writers more particularly aware
168
position
to clothe the recognition of the pretext of of the realities of international life, such as Westlake (op. cit., p.
necessity with a principle of "justification". At the 115), while expressing their opposition to general recognition of a
same time, there appeared the first opposition by justification based on state of necessity, do not think it necessary
certain writers1'" to the hitherto unchallenged idea. to carry their opposition so far as to deny the applicability of that
justification to conduct not in conformity with certain kinds of
However, the Commission considers it useful to obligation. In cases where the obligation not fulfilled relates to
emphasize that the arguments advanced by these first matters less essential than respect for the sovereignty of others,
opponents, which were taken up by nearly all their which are thus less dangerous to international life, it is felt that
successors having the same position, do not in fact opposition to the idea of state of necessity as a circumstance
which can preclude the wrongfulness of the conduct in question
has no raison d'etre and is not maintained.
171
166
Among the writers opposed to making state of necessity a
Para. (38).
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circumstance
precluding wrongfulness in international law are P.
See B. Ayala, Dejure et qfficiis bellicis et disciplina militah, Fauchille, Traite
de droit international public, 8th ed. of Manuel
libri tres (1582), repr. in The Classics of International Law de droit international
by M. H. Bonfils (Paris, Rousseau,
(Washington, D.C., Carnegie Institution, 1912), vol. II (trans.), 1922), vol. I, part I, pp.public
418 etseq.; Borsi, loc. cit., pp. 172 et seq.,
p. 135; A. Gentili De iure belli, libri tres (1612), The Classics of 181 et seq.; A. Cavaglieri,
"Lo stato di necessita nel diritto
International Law (Oxford, Clarendon Press, 1933), vol. II internazionale", Rivista italiana
le scienze giuridiche (Rome),
(trans.), p. 351; H. Grotius, De jure belli ac pads, libri tres vol. LX (1917), No. \, pp. 89per
et seq., and No. 2, pp. 171 et
(1646), The Classics of International Law (Oxford, Clarendon seq, and "Regies generates du droit
de la paix", Recueil des
Press, 1925), vol. II (trans.), pp. 193 et seq.; S. Pufendorf, Dejure cours .... 1929-1 (Paris, Hachette, 1930),
vol. 26, pp. 558 etseq.;
naturae et gentium, libri octo (1688), The Classics of Inter- de
"Les lois de la guerre ..." (loc. cit.), pp. 75 et seq.,
national Law (Oxford, Clarendon Press, 1934), vol. II (trans.), pp. andVisscher,
"La responsabilite des Etats", Bibliotheca Visseriana
295-296; C. Wolff, Jus gentium methodo scientificapertractatum (Leyden,
Brill, 1924), vol. II, pp. I l l et seq., and Theories et
(1764), The Classics of International Law (Oxford, Clarendon realites en
droit international public, 4th ed. (Paris, Pedone,
Press, 1934), vol. II (trans.), pp. 173-174; E. de Vattel, Le droit 1970), pp. 314
et seq.; B. C. Rodick, The Doctrine of Necessity in
des gens ou principes de la loi naturelle (1758), The Classics of International Law
(New York, Columbia University Press,
International Law (Washington, D.C., Carnegie Institution, 1928); A. Verdross, "Regies
du droit international de la
1916), vol. Ill: The law of nations or the principles of natural law paix", Recueil des cours .... generates
1929-V (Paris, Hachette, 1931), vol.
(trans.), p. 149.
30, pp. 489-490; H. Kelsen, "Unrecht und Unrechtfolgen im
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A m o n g others, J. L . Kliiber, Droit des gens moderne de Volkerrecht", Zeitschriftfur qffentliches Recht (Vienna), vol. XII,
I'Europe (Paris, Alliaud, 1831), pp. 4 1 , 75 et seq.; W. E. Hall, A No. 4 (October 1932), pp. 568 et seq.; J. Basdevant, "Regies
Treatise on International Law, 8th ed. (Oxford, Clarendon Press, generates du droit de la paix", Recueil des cours ..., 1936-IV
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The "positive" position, on the other hand, reduced to
its essentials, is this: we accept the ground of necessity
as constituting a recognized principle of existing international law, and we cannot overlook the function
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States, as in all other legal systems; but we are careful
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often been exaggerated, as a serious obstacle to the
accomplishment of the task entrusted to it.

(32) The Commission thus decided to give an
affirmative answer to the question whether the text of
the draft article should contain a provision of an act
(31) It was not until the Commission had carefully not in conformity with an international obligation. It
examined the international practice and doctrinal then set about the task of determining, firstly, what
opinion described in the preceding paragraphs that it conditions must exist—and coexist—for a State to be
turned its attention to the content of the rule to be entitled to invoke the existence of a state of necessity
inserted in the draft articles. Before discussing this, it as justification for a course of conduct not in
had naturally to decide the preliminary question conformity with an international obligation. In this
whether or not an article on state of necessity should connection, the Commission found that the first
form part of chapter V of the draft articles. In this condition which called for mention concerned the
connection, one member of the Commission—without manner of determining those interests of the State
denying the merits of the rule that, exceptionally, a which must be in peril for the State to be justified in
State might find itself justified in having adopted adopting conduct not in conformity with what is
conduct not in conformity with an international required of it by an international obligation. In the view
obligation, because that was in fact the only way it of the Commission, the most appropriate way of
could escape an extreme peril that was facing determining them was to indicate that an essential
it—nevertheless expressed the opinion that such cases interest of the State must be involved, but this does not
would be very rare and that, in view of the abuse to mean that the Commission considered the interest in
which the rule might lend itself, and above all of the question to be solely a matter of the "existence" of the
difficulty of determining objectively that the State had State; it has made it quite clear in its review of practice
an "essential" interest which was threatened by an that the cases in which a state of necessity has been
extreme peril, it would probably be best not to insert an invoked in order to safeguard an interest of the State
express provision on the subject in the draft. A few other than the preservation of its very existence have
other members of the Commission were at first inclined ultimately proved more frequent and less controversial
to take this view, but were led to change their opinion than the cases in which a State has sought to justify
after the question had been thoroughly discussed. In itself on the ground of a danger to its actual existence.
doing so, they continued to bear in mind the risks of As regards the specific identification of the State
abuse to which the matter might lend itself, but came interests that could be described as essential, the
round to the view of the great majority of the Commission decided that it would be pointless to try to
Commission that those risks would largely be avoided spell them out any more clearly and to lay down
by including in the draft, in regard to state of necessity, pre-established categories of interests. The extent to
an explicit provision that would not only set out in which a given interest is "essential" naturally depends
precise terms the various conditions that must exist for on all the circumstances in which the State is placed in
a State to be entitled, exceptionally, to invoke a state of different specific situations; the extent must therefore
necessity as justification for its action, but would also be judged in the light of the particular case into which
plainly exclude certain matters from the domain in the interest enters, rather than be predetermined in the
which the state of necessity might be held to operate. abstract.
The notion of state of necessity is too deeply rooted in
general legal thinking for silence on the subject to be (33) Secondly, the Commission thought it essential
considered a sufficient reason for regarding the notion to point out that the peril, the danger to what proves in
as totally inapplicable in international law, and, in any the circumstances to be a genuinely "essential" interest
case, there would be no justification for regarding it as of the State, must have been extremely grave, that it
totally so. The fact that abuses are feared—abuses must have been a threat to the interest at the actual
which are avoidable if detailed and carefully worded time, and that the adoption by that State of conduct
provisions are adopted—is no reason to bar the not in conformity with an international obligation
legitimate operation of a ground for precluding the binding it to another State must definitely have been its
wrongfulness of conduct by a State in cases in which only means of warding off the extremely grave and
the utility of this ground is generally acknowledged. In imminent peril which it apprehended; in other words,
other words, the great majority of the Commission the peril must not have been escapable by any other
came to the view that any possibility of the notion of means, even a more costly one, that could be adopted
state of necessity being applied where it is really in compliance with international obligations. Also, not
dangerous must certainly be prevented, but that this just part but the whole of the conduct in question must
should not be so in cases where it is and will continue have proved indispensable for preserving the essential
to be a useful "safety-valve" by means of which States interest threatened. Any conduct going beyond what is
can escape the inevitably harmful consequences of strictly necessary for this purpose will inevitably
trying at all costs to comply with the requirements of constitute a wrongful act per se, even if the excuse of
rules of law. The imperative need for compliance with necessity is admissible as regards the remainder of the
the law must not be allowed to result in situations conduct. In particular, it is self-evident that once the
characterized so aptly by the maxim summum jus peril has been averted by the adoption of conduct
summa injuria.
conflicting with the international obligation, the

conduct will immediately become wrongful if persisted
in, even though it has not been wrongful up to that
point. Compliance with the international obligation
affected must, if still materially possible, begin again
without delay.
(34) Thirdly, the Commission pointed to the condition that the State claiming the benefit of the
existence of a state of necessity must not itself have
provoked, either deliberately or by negligence, the
occurrence of the state of necessity.
(35) Fourthly, the Commission wished to draw
particular attention to the fact that the interest of the
State towards which the obligation existed—the
interest sacrificed to the need of assuring the otherwise
impossible defence of an "essential" interest of the
State—must itself be a less essential interest of the
State in question. In other words, it wishes to point out
that the interest sacrificed on the altar of "necessity"
must obviously be less important than the interest it is
thereby sought to save. The Commission considered
this point particularly important in view of its having
barred the possibility of the state of necessity being
invocable to safeguard the State's interest in its own
"existence" and nothing else.

peremptory norms of international law (jus cogens),
i.e., norms accepted and recognized by the international community of States as a whole as norms
from which no derogation is permitted and which can
be modified only by subsequent norms of general
international law having the same character. In the
Commission's view, a decisive point in this connection
is that peremptory rules may not be derogated from by
the mutual agreement of the parties concerned, and
that accordingly, as laid down in article 29, the consent
of the injured State can in no event preclude the
wrongfulness of an act of a State not in conformity
with an international obligation created by such a rule.
This obviously means that peremptory rules are so
essential for the life of the international community as
to make it all the more inconceivable that a State
should be entitled to decide unilaterally, however acute
the state of necessity which overtakes it, that it may
commit a breach of the obligations which these rules
impose on it. Moreover, States have most often
abusively invoked a state of necessity in the past as
justification for breaches of precisely this kind of
obligation. Here again, of cour?p the Commission has
simply referred in general to me obligations arising
from the rules of jus cogens, and has not tried to
enumerate them or specify them in any particular way.
The question whether the obligation breached for
reasons of necessity was peremptory or not will have
to be settled, in each particular case, by reference to
the general international law in force at the time the
question arises. The only point which the Commission
feels it appropriate to make in this commentary is that
one obligation whose peremptory character is beyond
doubt in all events is the obligation of a State to refrain
from any forcible violation of the territorial integrity or
political independence of anothei f *iLe. The Commission wishes to emphasize this most strongly, since the
fears generated by the idea of recognizing the notion of
state of necessity in international law have very often
been due to past attempts by States to rely on a state of
necessity as justification for acts of aggression,
conquest and forcible annexation. The rule outlawing
genocide and the rule categorically condemning the
killing of prisoners of war were mentioned in the
discussion as further examples of rules whose breach is
in no event to be justified on any ground of necessity.

(36) The Commission wishes to reiterate that the
above conditions must coexist for a State to be entitled
to invoke a state of necessity as justification for
conduct not in conformity with an international
obligation. In regard to those conditions, it feels it
worth while to observe that the State invoking the state
of necessity is not and should not be the sole judge of
the existence of the necessary conditions in the
particular case concerned. Obviously, at the moment
when the State adopts the conduct conflicting with the
international obligation, only that State itself can
decide whether those conditions exist; it does not really
have time in its situation of imminent peril to refer the
matter to any other instance. But this does not mean
that the determination of the existence of the conditions that permit the State to act out of a state of
necessity will be left for good to the unilateral
discretion of the State that relies on those conditions.
The State affected by the conduct alleged to have been
adopted in a state of necessity may very well object
that the necessary conditions did not exist. This will
give rise to a dispute, which will need to be settled by
one of the peaceful means specified in Article 33 of the (38) The second category of obligations to which the
Commission referred, with the same aim, was that of
Charter.
obligations established in the text of a treaty, where the
(37) The Commission thus defined the conditions treaty is one whose text indicates, explicitly or
which it considered should coexist for a State to be implicitly, that the treaty excludes the possibility of
entitled to invoke a state of necessity as precluding the invoking a state of necessity as justification for
wrongfulness of conduct adopted by it in breach of an conduct not in conformity with an obligation which it
international obligation. It then turned to the question imposes on the contracting parties. This possibility is
whether the invocability of a state of necessity should obviously excluded if the treaty explicitly says so, as in
not be totally barred a priori in cases in which the the case of certain humanitarian conventions applicconduct requiring justification conflicted with certain able to armed conflicts. However, there are many cases
particular categories of international obligations. The in which the treaty is silent on the point. The
first such category which the Commission considered Commission thinks it important to observe in this
in this context was that of obligations arising out of connection that silence on the part of the treaty should

not be automatically construed as allowing the possibility of invoking the state of necessity. There are
treaty obligations which were especially designed to be
equally, or even particularly, applicable in abnormal
situations of peril for the State having the obligation
and for its essential interests, and yet the treaty
contains no provision on the question now being
discussed (this is true of other humanitarian conventions applicable to armed conflicts). In the view of the
Commission, the bar to the invocability of the state of
necessity then emerges implicitly, but with certainty,
from the object and the purpose of the rule, and also in
some cases from the circumstances in which it was
formulated and adopted. The Commission therefore
felt it was particularly important to mention this
situation too in connection with the present article.
(39) As regards those cases in which, on the other
hand, the Commission decided that it should not
exclude the possibility of invoking the state of necessity
as justification for conduct of a State not in conformity
with an international obligation, it asked itself whether
such an exclusion, if established, would have the effect
not only of completely relieving the State of the
consequences whicn international law attaches to an
internationally wrongful act, but also of relieving it of
any obligation it might otherwise have to make
compensation for damage caused by its conduct.
Several publicists who regard a state of necessity as a
circumstance precluding the wrongfulness of an act of
a State nevertheless consider that the State should, all
the same, be bound to make compensation for the
material damage caused by the act in question. The
Commission found instances in State practice where
States relied on the existence of the state of necessity to
justify their conduct but offered to make compensation
for the material damage it had caused. This being so,
the Commission takes the view that there can be no
question of excluding the possibility of an obligation of
this kind being laid on the State which has adopted the
conduct justified by a state of necessity. Some
members of the Commission went so far as to suggest
that a state of necessity should not be regarded as a
circumstance precluding the wrongfulness of the act of
a State, but as a circumstance mitigating the responsibility arising from the wrongful act of the State. But
this was not the view of the Commission as a whole,
which did not fail to note that the existence of a
genuine state of necessity, just like the existence of any
other circumstance mentioned in the present chapter,
has the effect of totally ridding the conduct of the
acting State of its wrongfulness, but not thereby of
necessarily precluding that State from being asked to
make compensation for the injurious consequences of
its action, even if that action is totally free of wrong. In
other words, in the view of the Commission, the
preclusion of the wrongfulness of an act of a State does
not automatically entail the consequence that this act
may not, in some other way, create an obligation to
make compensation for the damage, even though that
obligation should not be described as an obligation "to

make reparation for a wrongful act". The Commission
recalled, moreover, that the question of a possible
obligation to make compensation for damage had
already arisen in connection with the situations
provided for in articles 29, 31 and 32, and that it had
decided then that the conclusion to be reached on this
question should be deferred and dealt with in a
separate single article; it therefore decided that the
same should be done with the present article.
(40) As regards the wording of the article, the
Commission chose to adopt a negative formula,
modelled to some extent on the solution taken in article
62 of the
Vienna Convention on the Law of
Treaties;173 this was done in order to show, by this
formal means also, that the case of invocation of a
state of necessity as a justification must be considered
as really constituting an exception—and one even
more rarely admissible than is the case with the other
circumstances precluding wrongfulness considered in
chapter V. The Commission did not overlook the
importance of the fact that, unlike what happens in the
cases provided for in article 30 (Countermeasures) and
article 34 (Self-defence), the State in regard to which a
state of necessity is invoked as a justification for
non-fulfilment of an international obligation may be,
and often is, in the case in point, an entirely innocent
State; that, unlike what happens in the case provided
for in article 29 (Consent), the State has never given its
consent to the act committed in regard to it; and that,
unlike what is found in the cases provided for in article
31 {Force ntajeure and fortuitous event) and article 32
(Distress), the conduct which a State aims to justify on
the ground of a state of necessity is entirely voluntary
and intentional conduct.
(41) In paragraph 1 of the article, the Commission
has set out the various conditions which must in any
case and at the same time be met by the situation
invoked if a State is to be able to claim that the
wrongfulness of its act is precluded by reason of that
situation. In paragraph 2, the Commission has added
an indication of the cases in which, even if the
conditions set out in paragraph 1 are satisfied, the
existence of a state of necessity cannot preclude the
wrongfulness of an act of the State not in conformity
with the obligation. The first of these cases, provided
for in subparagraph (a), is that in which the obligation
in question is one arising out of "a peremptory norm of
general international law". The Commission did not
consider it necessary to introduce into the text of the
article an explanation of the significance of this expression, which appears in article 29, since it wished to
avoid unnecessary repetition in the same chapter of
the draft articles. The Commission will, moreover,
examine on second reading the question whether this
explanation would be better placed in an article
containing definitions. The second case, mentioned in
173
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subparagraph (h), is that in which the obligation with
which the conduct is not in conformity is an obligation
"laid down by a treaty which, explicitly or implicitly,
excludes the possibility of invoking the state of
necessity with respect to that obligation". Several
members of the Commission emphasized the importance they attached to mentioning the case in which
the exclusion, although only implicit, was none the less
evident and important. Finally, as regards the exclusion provided for in subparagraph (c), it must be
mentioned that the form of words "if the State in
question has contributed to the occurrence of the state
of necessity" is that used in paragraph 2 of articles 31
and 32. By those words, the Commission intended to
refer to the case in which the State invoking the state of
necessity has, in one way or another, intentionally or
by negligence, contributed to creating the situation it
wishes to invoke as justification for its non-fulfilment
of an international obligation.
Article 34
SP.1 f-defence
The wrongfulness of an act of a
State not in conformity with an
international obligation of that State
is precluded if the act constitutes a
lawful measure of self-defence taken in
conformity with the Charter of the
United Nations.

(1) This article relates to self-defence only from the
standpoint and in the context of the circumstances
precluding wrongfulness covered by chapter V of the
draft. Its sole purpose is to indicate that, when the
requisite conditions for a situation of self-defence are
fulfilled, recourse \- a State to the use of armed force
with the specific aim of halting or repelling aggression
by another State cannot constitute an internationally
wrongful act, despite the existence at the present time,
in the Charter of the United Nations and in customary
international law, of the general prohibition on
recourse to the use of force. Accordingly, this article
does not seek to define a concept that, as such, goes
beyond the framework of State responsibility. There is
no intention of entering into the continuing controversy
regarding the scope of the concept of self-defence and,
above all, no intention of replacing or even simply
interpreting the rule of the Charter that specifically
refers to this concept. The article merely takes as its
premise the existence of a general principle admitting
self-defence as a definite exception, which cannot be
renounced, to the general prohibition on recourse to
the use of armed force, and merely draws the inevitable
inferences regarding preclusion of the wrongfulness of
acts of the State involving such recourse under the
conditions that constitute a situation of self-defence.
(2) The absolutely indispensable premise for the
admission of a self-contained concept of self-defence,
with its intrinsic meaning, into a particular system of
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law is that the system must have contemplated as a
general rule the general prohibition of the use of force
by private subjects and hence admits the use of force
only in cases where it would have purely and strictly
defensive objectives, in other words, in cases where the
use of force would take the form of resistance to a
violent attack by another. Another element—which, in
logic, is not so indispensable as the foregoing, but has
been confirmed in the course of history as its necessary
complement—is that the use of force, even for strictly
defensive purposes, is likewise admitted not as a
general rule, but only as an exception to a rule under
which a central authority has a monopoly or virtual
monopoly on the use of force so as to guarantee
respect by all for the integrity of others. Only in
specific situations where, by its very nature, the use of
force by the agencies of the central authority cannot be
resorted to promptly and efficiently enough to protect
a subject against an attack by another does the use of
means of defence involving force by the subject in
question remain legitimate. In view of these remarks, it
is obvious that only in relatively recent times did the
international legal order adopt a concept of selfdefence that, in certain essential aspects, is entirely
comparable to that normally employed in national
legal systems. It is in any case obvious that the gradual
development of the definition o r the concept could only
go hand in hand with that of the principle outlawing
wars of aggression and conquest, regardless of the
times or the circles in which the principle asserted itself
in the international law in force.
(3) In view of the considerations set out in the
commentary to draft article 33 in connection with the
study of the features that distinguish state of necessity
from the other circumstances precluding wrongfulness,
it is not now necessary to spend much time on
determining the aspects in which in theory self-defence
resembles state of necessity or the aspects which, by
contrast, clearly differentiate the two concepts. Admittedly, a State acting in self-defence, like a State acting
in a situation of necessity, acts in response to an
imminent danger or peril, which must in both cases be
serious, immediate and incapable of being countered
by other means. But, as has been pointed out, the State
towards which another State adopts a course of
conduct not in conformity with an international
obligation without having any excuse other than
"necessity" may be completely innocent, a State which
has committed no international wrong against the
State that took the action. It may in no way have been
responsible by any of its own actions for the danger
threatening the other State.174 By contrast, the State
174
This does not mean that the imminent peril cannot originate
in the State's own territory, in the area in which it exercises its
sovereignty, e.g. from actions carried out in that territory by
private persons not acting on behalf of the State or not under its
control. The test for deciding that a case comes within the scope
of state of necessity and not within the scope of self-defence is that
the cause of the grave and imminent peril must not be an act
attributable to the State and constituting non-performance by that

against which another State acts in self-defence is itself
the cause of the threat to that other State. It was the
first State which created the danger, and created it by
conduct which is not only wrongful in international law
but also constitutes the especially serious specific
international offence of recourse to armed force in
breach of the existing general prohibition on such
recourse. Acting in self-defence means responding by
force to wrongful forcible action carried out by
another. In other words, for action of the State
involving recourse to the use of armed force to be
characterized as action taken in self-defence, the first
and essential condition is that it must have been
preceded by a specific kind of internationally wrongful
act, entailing wrongful recourse to the use of armed
force, by the subject against which the action is
taken.175
(4) Again, a distinction should be drawn between
action taken by a State in self-defence and action
constituting legitimate exercise of one of the countermeasures that a State can take against another State
which has committed an internationally wrongful act,
i.e. the countermeasures dealt with in article 30 of the
draft. A comparison has sometimes been made
between action taken oy a State in the form of
self-defence and action taken in the form of reprisals.
There is undeniably a common element in that, in both
cases, the State—normally at least—takes action after
it has suffered an internationally wrongful act, in other
words, the failure to respect one of its rights by the
State against which the action is directed. However,
any possible analogy stops there. The internationally
wrongful acts which make it permissible, exceptionally,
for the State suffering them to adopt, in the form of
countermeasures against the responsible State, conduct
otherwise not in conformity with an international
obligation may be extremely varied; by contrast, the
only internationally wrongful act which makes it
permissible, exceptionally, for a State to react against it
by recourse to force, despite the general prohibition of
the use of force, is an offence which itself constitutes a

(Foot-note 174 continued.)

State of an international obligation towards the State which reacts
out of "necessity". This point has to be made because, under the
influence of a now obsolete terminology, measures taken against
individuals, merchant ships or private aircraft in circumstances
not implying any international responsibility on the part of the
State of nationality of those individuals, ships or aircraft are
sometimes classed as measured of "self-defence".
175
The great majority of writers agree that, unlike the case of
state of necessity, to be able to invoke self-defence it is
indispensable that the State against which measures of selfdefence are taken shall have committed an internationally
wrongful act. See, among the more recent writers, Bowett, op. cit.,
p. 9; G. Arangio-Ruiz, "Difesa legittima (Diritto internazionale)",
Novissimo Digesto Italiano (Turin), vol. VI (I960), p. 632; J.
Delivanis, La legitime defense en droit international public
moderne (Paris, Librairie generate de droit et de jurisprudence,
1971), pp. 63-64; P. Lamberti Zanardi, La legittima difesa net
diritto internazionale (Milan, Giuffre, 1972), p. 120; Zourek, loc.
cit., pp. 59 et seq.\ Taoka, op. cit., pp. 2 et seq.

violation of that prohibition.176 Hence the offence is
not only an extremely serious one, but is also of a very
specific kind.177
(5) Moreover, and even more important, self-defence
and countermeasures (sanctions or enforcement
measures) are reactions that relate to different points in
time and, above all, are logically distinct. Action in
self-defence is action taken by a State to defend its
territorial integrity or its independence against violent
attack; it is action whereby "defensive" means are used
to resist an "offensive" use of armed force, with the
object of preventing another's wrongful action from
proceeding and achieving its purpose. Action taking
the form of a sanction, on the other hand, consists in
the application ex post facto, to a State committing a
wrongful act, of one of the possible consequences that
international law attaches to the commission of an act
of this nature. The peculiarity of a sanction is that its
object is essentially punitive; this punitive purpose may
be exclusive and as such represent an objective per se,
or else it may be accompanied by the intention to give
a warning against a possible repetition of the conduct
which is being punished, or again, it might constitute a
means of exerting pressure in order to obtain compensation for harm suffered, etc.178 Be that as it may, the
point is that self-defence is a reaction to the commission of a specific kind of internationally wrongful act of
the kind discussed here, whereas sanctions, including
reprisals, are reactions that fall within the context of
the operation of the consequences of the internationally wrongful act in terms of international
responsibility. It may also be noted that there is
nothing to stop a State which, in the circumstances and
176
It is often said that acts of unarmed aggression also.exist
(ideological, economic, polder!, etc.), but even though they are
condemned, it cannot be interred that a State which is a victim of
such acts is permitted to resort to the use of armed force in
self-defence. Hence, these possibly wrongful acts do not fall within
the purview of the present topic, since recourse to armed force, as
analysed in the context of self-defence, can be rendered lawful
only in the case of armed attack.
177
See, for example, Lamberti Zanardi, La legittima difesa ...
(op. cit.), p. 131, and Zourek, loc. cit., p. 60.
178
Similar ideas are to be found in the publications of the most
authoritative writers on international law. See Strupp, "Les regies
generates . . . (loc. cit.), p. 570; H. Waldock, "The regulation of
the use of force by individual States in international law"', Recueil
des cours . . . . 1952-11 (Paris, Sirey, 1953), vol. 81, p. 464;
Quadri, op. cit., pp. 266 et seq., 270 et seq.\ D. W. Bowett,
"Reprisals involving recourse to armed force", The American
Journal of Intenational Law (Washington, D.C.), vol. 66, No. 1
(January 1972), pp. 3 et seq.; Lamberti Zanardi, La legittima
difesa ... (op. cit.), pp. 133 et seq.\ Zourek, loc. cit., pp. 60-61
Soviet writers too—for example, Levin and Petrovski—normally
exclude self-defence from the sanctions allowed as legitimate
countermeasures in response to an internationally wrongful act.
E. I. Skakunov ("Samooborona i vopros o sanktsiakh v
mejdunarodnom prave", Pravovedenie (Leningrad), No. 3 (MayJune 1970), pp. 107 et seq.) is an exception to this trend and
criticizes the prevailing view, which he reproaches for the
exclusively punitive idea of a sanction. In his opinion, the concept
of a sanction should be extended to include measures aimed at
securing application of the law. In this respect, therefore, he
presents self-defence as a form of sanction.

for the purposes mentioned, uses force against another
State in self-defence against a wrongful attack made by
the latter from later adopting sanctions in respect of
the offence suffered.179 However, these measures
manifestly do not form part of the action taken in
self-defence; their purpose is different and, if they are
justifiable, the reasons for their justification are
different.
(6) Again, self-defence almost by its very nature
involves the use of armed force. On the other hand, in
consequence of the evolution that has apparently
occurred in the legal thinking of States since the
Second World War and which the Commission
described in the commentary to article 30 of the
draft,180 it seems to be settled law that sanctions and
the other countermeasures capable of being applied
directly against the State committing an international
wrong by the State suffering the wrong can now no
longer—as they used to do—involve the use of armed
force. As stated in the Declaration on Principles of
International Law concerning Friendly Relations and
Co-operation among States in accordance with the
Charter of the United Nat'^ns, adopted by the General
Assembly on 24 October 1970,181 "States have a duty
to refrain from acts of reprisal involving the use of
force." Armed reprisals cannot now be considered as
legitimate. This may be regarded as a further element
of differentiation, if such is needed, between the
concept of self-defence and the countermeasures dealt
with in article 30 of the draft.1BZ The prevailing view
nowadays is that only the sanctions referred to in
Chapter VII of the Charter of the United Nations can
entail a lawful use of force. But it goes without saying
that, in that instance too, a distinction will have to be
made between the use of measures involving recourse
to armed r orce as a "sanction" properly speaking from
the use of armed force in the context, for example, of
collective self-defence.

the specific forms taken by the system recognizing
that, in principle, a State which enjoys a particular
subjective right is entitled, where necessary, to take
action to protect and safeguard that right within an
egalitarian society such as the international community. "Self-defence" may therefore be regarded as a form
of "armed self-help or self-protection" that, under
modern international law, States are permitted to
exercise directly.

(8) The legal justification for the effect attributed in
terms of international responsibility for an internationally wrongful act to a situation of self-defence is
here, as in all the other circumstances considered in
this chapter of the draft, the existence of a rule of
international law—a rule which specifically provides
that action taken in self-defence does not come under
the general ban now existing on recourse to armed
force. It is indispensable to differentiate most clearly
the concept of self-defence properly so-called from all
the other concepts. Self-defence is a concept clearly
shaped by the general theory of law to indicate the
situation of a subject jf law driven by necessity to
defend himself by the use of force against attack by
another. Nowadays this is as true in the system of
international law as in the systems of national law,
where the concept was defined long ago. The State
which is a victim of an armed attack and is therefore
placed in a situation of self-defence is exceptionally
permitted under international law to resort to the use of
armed force to halt the attack and prevent it from
succeeding, regardless of any actual punitive intention.
The Charter of the United Nations expressly
recognizes its right to do so. To distinguish self-defence
from other concepts does not in any way deny that
States may, in other circumstances, resort to certain
courses of conduct that c justified by a state of
necessity, even distress, or exonerated from any
wrongfulness as lawful measures in response to an
infringement of their rights that has nothing to do with
(7) This should not lead to the mistake, one that has an armed attack—on the understanding, of course,
already been amply decried in connection with "state that the present limitations on such kinds of response
of necessity", of seeking in another concept a needless are borne in mind.183
justification or a basis for "self-defence". Moreover,
self-defence cannot be confused with the concept of (9) As has already been pointed out,184 only
self-help (autoprotection, Selbsthilfe, autolutela, etc.), relatively recently did the international legal order
whereby legal theory describes and encompasses all finally begin to contemplate a genuine and complete
ban on the use of force as a means employed by States
to safeguard their rights and interests. Only since then
179
See for example Quadri, op. cil., pp. 2 6 9 et seq. Quadri none therefore, after the fulfilment of this paramount
the less regards the t w o concepts as quite distinct.
condition, has the principle come to be fully asserted
180

See Yearbook . . . 1979, vol. II (Part T w o ) , pp. 115 et seq.,
document A/34/10, chap. Ill, sect. B.2, commentary to article 30.
181
Resolution 2625 (XXV), annex.
182
The distinction between self-defence and reprisals is unquestionably of practical importance. See, for example, the
discussions in the Security Council on the attack carried out by
the British Royal Air Force against the Yemen Arab Republic on
28 March 1964 {Repertoire of the Practice of the Security
Council, Supplement 1964-1965 (United Nations publication,
Sales No. E.68.VI1.1), chap. XI. part IV, Case No. 7). See also
the discussions which look place in the Security Council on the
attack against two United States destroyers in the Gulf of Tonkin
on 4 August 1964 {ibid.. Case No. 8).

183
The Commission realizes that behind the idea of describing
as instances of self-defence cases which do not come within such a
definition there may be the intention to circumvent the obstacle—
one that some people consider to be too categorical—to the use of
coercion in the application by a State of countermeasures
designed to impose sanctions or to secure performance of an
obligation after an infringement of its rights falling short of armed
attack. Nevertheless, to advocate misguided interpretations of
certain provisions could lead to a dangerous confusion of
principles.
IM
See para. (2) of this commentary.

that, in international relations, recourse to war can
only be compatible with the general prohibition of the
use of armed force if it is in the nature of a defence
against an armed attack by another subject in breach
of the prohibition. The ban, now undeniably applicable
to every State, on engaging in any violent infringement
of the integrity or independence of another State
represents in itself both the necessary and the sufficient
condition for the full validity of the concept of
self-defence in the international legal order. After the
Second World War, the Charter of the United Nations,
which enunciates the principle banning the use or
threat of force in international relations in the clearest
terms, also expressly recognizes the right to defend
oneself by using armed force, if necessary, in a
situation of self-defence. Before the Charter, in the
period between the two wars, the adoption in various
international instruments of clauses designed to restrict
progressively, and eventually to outlaw, the freedom of
States to resort to war and occasionally, in a more
general way, their freedom to use armed force in any
manner whatsoever, clearly reveals a parallel tendency
to limit the scope of those clauses. The limitation is
reflected in an exception, the effect of which is to rule
out the wrongfulness of conduct involving recourse to
war in the case where a State would do so only in order
to defend itself against armed attack.185
(10) Several of the instruments adopted at that time
which provide for a general or special prohibition of
recourse to war for the settlement of international
disputes also contain an express clause stating the
exception in question. In this respect, reference may be
made to the Geneva Protocol for the Pacific Settlement
of International Disputes, adopted by the Fifth
Assembly of the League of Nations on 2 October
1924186 2 n ( j t n e Treaty of Mutual Guarantee between
Germany, Belgium, France, Great Britain and Italy,
which constitutes annex A to the Final Protocol signed
at Locarno on 16 October 1925 and is known also as

183
For a detailed discussion of the agreements entered into and,
more generally, of the practice of States in the period 1920-1940,
see in particular Lamberti Zanardi, La legittima difesa ... {op.
cit.), pp. 79 et seq. See also Brownlie, op. cit., pp. 231 et seq.;
Zourek, loc. cit., pp. 25 et seq.; Taoka, op. cit., pp. 88 et seq.
186
League of Nations, Official Journal, Special Supplement
No. 21, p. 21.
The general report on the Protocol, submitted to the Fifth
Assembly of the League of Nations by Mr. Politis (Greece) and
Mr. Benes (Czechoslovakia), states that the prohibitions of
recourse to war in article 2:
"affects only aggressive war. It does not, of course, expend to
defensive war. The right of legitimate self-defence continues, as
it must, to be respected. The State attacked retains complete
liberty to resist by all means in its power any acts of aggression
of which it may be the victim." (League of Nations, Official
Journal, Special Supplement No. 23, p. 483.)
At the same time, the Protocol provided another express
exception to the obligation not to resort to war, viz. in the case
where States resorted to war "with the consent of the Council or
the Assembly of the League of Nations under provisions of the
Covenant and the Protocol".

the Rhine Pact. 187 Language similar to that used in the
Rhine Pact recurs in bilateral treaties signed between
1926 and 1929.188 Similar terms also occur in the
model treaties of reciprocal assistance and nonaggression prepared in 1928 by the League of Nations
Committee on Arbitration and Security.189
(II) The attitude observed, and the conviction
expressed, by States in connection with the scope and
application of certain instruments intended to limit to
extreme situations the possibility of resorting to armed
force or designed even to rule out this possibility
altogether, although the relevant clauses do not contain
an express provision concerning the lawfulness of the
use of armed force by a State that meant only to
defend itself, is even more significant as regards the
existence—undisputed even at that time—of the
principle that self-defence is a situation that has the
effect of precluding, exceptionally, the wrongfulness of
conduct involving the use of armed force. The
Covenant of the League of Nations and the General
Treaty for Renunciation of War as an Instrument of
National Policy of 27 August 1928 (more commonly
known as the Briand-Kellogg Pact or simply the Pact
of Paris)190 were occasions for particularly significant
statements in this regard. Both the Member States and
the bodies of the League of Nations at all times
expressed the conviction that, although there was no
such express provision in the Covenant, recourse to
armed force in a situation of self-defence remained
perfectly lawful despite the limitations on recourse to
181
League of Nations, Treaty Series, vol. LIV, p. 289.
The notion of self-defence endorsed by the Rhine Pact was not
limited to a State's resistance to an act of aggression directed
against its own territory but extended also to resistance to an
occupation of the demilitarized zone of the neighbouring State's
territory. The Pact likewise provided for a further exception to the
obligation laid down in article 2(1), viz., in the case of action in
pursuance of Article 16 of the Covenant of the League of Nations
or, more generally, in the case of action as the result of a decision
taken by the Assembly or the Council of the League. For
comments made on these points at the time, see inter alia K.
Strupp (Das Werk von Locarno (Berlin, de Gruyter, 1926) and
G. Saivioli ("Gii accordi di Locarno", Rivista di diritto
internazionale (Rome), XVIIIth year, 3rd series, vol. V (1926),
pp. 429 et seq.).
188
For example, the treaties of 10 June 1926 between France
and Romania (League of Nations, Treaty Series, vol. LVIII, p.
226), art. 1; of 11 November 1927 between France and the
Kingdom of the Serbs, Croats and Slovenes {ibid., vol. LXVIII, p.
374), art. I; of 27 March 1929 between Greece and the Kingdom
of the Serbs, Croats and Slovenes {ibid., vol. CVIII, p. 202), art.
2; of 21 March 1928 between Greece and Romania {ibid., p. 188),
art. 1.
189
All the model treaties contained a clause in approximately
the following terms:
"Each of the High Contracting Parties undertakes, in regard
to each of the other Parties, not to attack or invade the territory
of another Contracting Party, and in no case to resort to war
against another Contracting Party".
This stipulation did not, however, apply in the case of exercise of
the right of self-defence, that is to say, the right to resist a
violation of the undertaking entered into. (League of Nations,
Official Journal, Special Supplement No. 64, pp. 513 et seq.)
190
League of Nations, Treaty Series, vol. XCIV, p. 57.

armed force introduced by the Covenant. 191 In armed
conflicts, the States concerned and the bodies of the
League of Nations never challenged the principle of the
validity of self-defence as justification for recourse to
armed force. They tended, rather, to go no further than
to query the admissibility of the justification in
particular cases.192

contracting parties even gave the impression that they
frankly admitted the existence of a principle of
international law that was absolutely binding, did not
admit of any derogation by a treaty, even a multilateral treaty, and meant that conduct adopted by a
State in a situation of self-defence ceased to be
wrongful.

(12) The diplomatic correspondence which preceded
the conclusion of the Briand-Kellogg Pact in 1928193
shows clearly that the contracting parties were fully in
agreement in recognizing that the renunciation of war
which they were about to proclaim194 in no way
debarred the signatories from the exercise of selfdefence. The French and the British Governments
stressed this point. The reason why the contracting
parties eventually recognized, after the interpretative
statements made by the Department of State of the
United States of America, that it was not necessary to
include in the treaty an express proviso for the case of
self-defence was that they wished to accede to the
opinion of the American Secretary of State, who
argued that the value of the treaty depended largely on
its simplicity, and also that they agreed with him that
such a clause was superfluous. In their eyes, it was a
self-evident truth that war waged in a situation of
self-defence was not wrongful, a principle which should
be recognized as implicitly written into any conventional instrument intended to limit or prohibit recourse
to war—a principle which, in the final analysis, was
bound to clash with the terms of the treaty in such a
situation.195 By the views that they expressed, the

(13) A like conviction regarding the existence of an
absolute, or even peremptory, principle under which
recourse to war—henceforth undeniably regarded as
wrongful—ceases to be wrongful in a situation of
self-defence, seems to be confirmed in the replies
given by States to a questionnaire prepared by the
Secretariat of the League of Nations concerning any
amendments to be made in the League Covenant in
order to bring it into harmony with the terms of the
Briand-Kellogg Pact,196 and also the statements made
in the course of the debate on the question in the First
Committee of the League of Nations Assembly during
the Assembly's eleventh and twelfth sessions.197 States
then said that a total prohibition without "loopholes"
on recourse to war would not affect the right to resort
to war in cases where the conditions of a situation of
self-defence were fulfilled. The same ideas are found in
the report that was prepared on the close of the
proceedings of the First Committee and submitted to
the twelfth session of the Assembly.198

(14) To close the list of the occasions between the
two World Wars on which* States were able to
comment on the plea of self-defence in justification of
conduct that would otherwise be wrongful, reference
191
See Lamberti Zanardi, La legittima difesa ... (op. cit.), pp. should also be made to some of the answers given by
Governments to point XI (a) of the request for
90 el seq.
192
This is what happened in the cases of the Graeco-Bulgarian information by the Preparatory Committee of the
dispute of 1925 concerning a frontier incident, the dispute of Hague Conference of 1930 on the responsibility of
1932-1934 between Paraguay and Bolivia concerning the Chaco States for damage caused to the person or property of
territory, the dispute between Japan and China in 1931-1934
199
concerning Manchuria, the Italo-Ethiopian dispute of 1935, and foreigners. The Government of Belgium, for example,
stated that "the State is justified in disclaiming
the Sino-Japanese dispute of 1937.
193
the case of self-defence against an
See the documents reproduced in A. Lysen, ed., Le Pacte responsibility in 200
Kellogg—Documents
concernant le iraiti multilateral contre la aggressor State",
and the Government of Switzerguerre signe a Paris le 27 aout 1928 (Leyden, Sijthoff, 1928); and land answered that "the situation of self-defence exists
the passages cited in the note, probably by T . Perassi, "Trattato di where a State suffers an unjust aggression, contrary to
rinuncia alia guerra", published with the text of the Pact in Rivista
201
Other Governments also agreed with the
de diritio internazionale (Rome), 21st year, 3rd series, vol. VIII law."
principle
that a situation of self-defence permitted a
(1929), pp. 429 et seq.
194
In article I of the Briand-Kellogg Pact (for reference, see State to disclaim responsibility, in other words, it

foot-note 129 above), the high contracting parties declared:
"in the names of their respective peoples that they condemn
recourse t o w a r for t h e solution of international controversies,
and renounce it as an instrument of national policy in their
relations with one another",
and in article II, they agreed:
" t h a t the settlement or solution of all disputes or conflicts of
whatever nature or of whatever origin they m a y be, which m a y
arise among them, shall never b e sought except b y pacific
means".
195
To reassure the other partners, the American Government
stated expressly that what it called "the right of self-defense" was,
in its opinion, "inherent in every sovereign State and it is implicit
in every treaty. Every nation is free at all times and regardless of
treaty provisions to defend its territory from attack or invasion
...". Many other States, including Italy and Japan, referred to
this statement at the time of signing or acceding to the Pact. See
Zourek, be. cit., pp. 32 et seq.
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See, for example, the reply of the Italian Government
(League of Nations, Official Journal, 12th year, No. 8 (August
1931), p. 1602.
197
See, for example, the statement by the representative of
Germany (League of Nations, Official Journal, Special Supplement No. 94, p. 41).
m
Ibid., Special Supplement No. 93, pp. 221 etseq.
'"Point XI (a) of the request read:
"Circumstances in which a State is entitled to disclaim
responsibility: (a) What are the conditions which must be
fulfilled: 'When the State claims to have acted in self-defence'?"
200
League of Nations, Bases of discussion . . . , op. cit., p. 125.
201
Ibid., p. 127.

exonerated the State from the otherwise undeniable
wrongfulness of the conduct that it adopted.202
(15) The International Military Tribunals of Nuremberg and Tokyo, established respectively by the
Agreements of 8 August 1945 and 19 January 1946,
virtually took it for granted that during the period from
1920 to 1939 there had come into being in international law a principle the effect of which was to preclude the wrongfulness of the use of armed force in a
situation of self-defence, as an exception tc and
indefeasible limitation on the general ban on the use of
armed force laid down by international instruments
such as, in particular, the Briand-Kellogg Pact. The
particular issue that had to be adjudicated by the
Nuremberg Tribunal was whether the invasion by Nazi
Germany of Denmark and Norway, and later of
Belgium, the Netherlands and Luxembourg, and also
its attack on the USSR, could be justified as acts
committed in a situation of self-defence.203 The same
issue came before the Tokyo Tribunal in connection
with the conduct of Japan, on the one hand, and the
Netherlands on the other (the question of the declaration of war by the Netherlands on Japan). 204 In the
judgements of both tribunals, the principle itself that
conduct involving the use of armed force in selfdefence was lawful was not challenged in any way
whatsoever. What was challenged was the de facto
existence of conditions representing a situation of
self-defence, and it was solely on that basis that the
plea of self-defence was rejected. The Tokyo Tribunal
had occasion to state explicitly in an obiter dictum, in
its judgement of 1 November 1948, that:

principle that a situation of self-defence justifies,
exceptionally, conduct which would otherwise be
internationally wrongful by reason of the bans which
arose on the use of armed force. That having been said,
the opinions of theoretical writers, especially in the
period between the two World Wars, are based in
many cases on a notion of self-defence that is in fact
much closer to the one characterized today as "state of
necessity" than to the notion denoted by the term
"self-defence". Writers, mostly from the Englishspeaking world, speak for example of "self-defence" to
indicate the circumstances in which a course of
conduct occurs that is designed to ward off a danger, a
threat emanating, in many cases, not from the State
against which that conduct is adopted but from
individuals or groups that are private, or at any rate
unrelated to the organization of that State.206 However,
that is not the prevailing opinion, which is that the
lawfulness of State action undertaken in such cases
and for such purposes must be explained on other
grounds. As regards the point at present under
discussion, it is sufficient to bear in mind that the
writers referred to above are unanimous in acknowledging that conduct adopted by a State against
another State in resisting an unlawful attack by the latter must be considered justifiable as being in self-defence.

(17) Many other authors writing more or less during
that period draw attention to the logical connection
between the progress made at the time by those who
favoured the prohibition of the use of armed force and
the acceptance in international law of the notion of
self-defence as a limitation of that prohibition. In doing
Any law, international or municipal, which prohibits recourse so, they made it quite clear that where the particular
State is forbidden, in one way or another, to use armed
to force is necessarily limited by the right of self-defence.203
force, there is also necessarily an overriding reason for
(16) Like the discussion of State practice, and for the precluding the wrongfulness of its use if it is genuinely
same reasons, the study of doctrine confirms the employed in self-defence.207 It is of little importance
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It should none the less be noted that the idea of self-defence
This school of thought therefore treats the celebrated case of
various Governments had in mind was very different from that the steamer Caroline as an example o f self-defence in interreflected in the opinio juris of States as it evolved paripassu with national law. See, for example, J. L. Brierly, "Regies generates du
the gradual affirmation of the principle of the prohibition of droit de la paix", Recueil des cours ... 1936-IV (Paris, Sirey.
recourse to war and as a necessary exception to that principle. 1937), vol. 5 8 , pp. 126 el seq.; and also de Visscher, " L a
What happened was that, in referring to self-defence, Govern- responsabilite des Etats" (be. cit.), pp. 107 et seq. Actually, de
ments cited the case of measures taken by a State in defence Visscher states that self-defence presupposes an "unjust
against a threat emanating, not from another State but from aggression", but this does not prevent him from citing as cases o f
private persons, in other words, a case that is wholly outside the self-defence instances in which a State reacted to attacks from
present context. This is explained by the fact that the question was private individuals. Other writers also take the view that the
whether self-defence could be regarded as a circumstance notion o f self-defence can justify reactions to conduct other than
precluding the wrongfulness of State conduct in an area such as armed attack or a threat o f armed attack. Basdevant (be. cit..
that of responsibility, not for acts committed directly against a pp. 545 et seq.) discusses the question whether armed intervention
foreign State, but for actions harming foreign private persons. by a State in foreign territory in order to protect its nationals, or
Influenced by the replies, those who prepared the questionnaire the employment o f coercive measures in response to acts, even
ended up by framing a basis of discussion that was obviously very lawful acts, by another State that jeopardize the vital interests of
far removed from the proper idea of "self-defence". (See Basis of the State resorting to such measures, ought not to be justified as
discussion No. 24, in League of Nations, Bases of Discussion ... being in self-defence.
(op. cit.), p. 128).
207
See, for example, A. Cavaglieri, "Regies generates du droit
203
A s regards the Nuremberg Tribunal, see the passages in thede la paix", (be. cit.), pp. 555 et seq., and Corso di diritto
judgement o f 1 October 1946 reproduced in Trial of Major War internazionale, 3rd ed. (Naples. Rondinella, 1934), pp. 530 et
Criminals ... {op. cit.) (1947), vol. 1, pp 204 et seq.
seq.: Verdross, be. cit., pp. 481 et seq.; D. Anzilotti, Corso di
204
A s regards the T o k y o Tribunal, see the passages in the diritto internazionale, 4th ed.: S. I.O.I., Opere di Dionisio
judgements reproduced in: B. V. A . Roling and C . F. Riiter, eds.. Anzilotti (Padua, CEDAM, 1955), vol. I, pp. 413 et seq.; Kelsen.
The Tokyo Judgment (Amsterdam, APA-University Press, 1977), be. cit., pp. 562 et seq.; E. Giraud, "La theorie de la legitime
vol. I. pp. 4 6 el seq. and 3 8 2 .
defense", Recueil des cours ..., 1934-III (Paris, Sirey, 1934), vol.
203
49, p. 715; Ago, be. cit., pp. 538 et seq.
Ibid., pp. 4 6 - 4 7 .

that, where the wrongfulness is not explicitly precluded
by the written texts establishing the prohibition, it is
generally held to be implicit in the text in question,
rather than imposed by a pre-existing rule of general
international law from which those texts could not
have derogated. In the final analysis the practical result
is the same. The conviction that there exists in
customary international law a principle specifically
removing the wrongfulness normally attaching to an
action involving the use of armed force if the action in
question is taken in self-defence will become part and
parcel of the thinking of publicists when the principle
per se of such wrongfulness moves from the sphere of
purely treaty law to that of customary international
law. It is furthermore significant in this connection that
the authors of works published since the Second World
War all recognize that the use of armed force by a
State in order to repel an aggression is to be considered
as lawful notwithstanding the general prohibition on
the use of such force, and they hold this view
irrespective of the way in which they visualize the
relationship between customary law and the provisions
of the Charter on the subject.
(18) The long process of totally outlawing the use of
armed force in international relations has thus led to
the assertion of a rule imposing on all States the duty to
refrain from using armed force in their relations with
one another. The principle whereby its use was
condemned once and for all as utterly wrongful has
become part of the legal thinking of States in the form
of a peremptory rule of international law. This same
process has created the conditions for the definitive
assertion of the other parallel and likewise peremptory
rule that self-defence is a limitation of the prohibition
imposed by the first rule. Both rules are now
indisputably part of "eneral international law and, in
written form, of the juridical system represented by the
United Nations. The United Nations Charter in fact
provides in Article 2, paragraph 4, in much stricter
terms than those employed even in the Briand-Kellogg
Pact, that the "use of force" and even the "threat... of
force" against the territorial integrity or political
independence of any State or in any other manner
inconsistent with the purposes of the United Nations is
prohibited. The Charter also vests in the Security
Council a wide range of powers for the adoption of
suitable measures to prevent, and where necessary
suppress, any breach of the obligation to refrain from
the use or threat of force laid down in the Charter.
Moreover, the Charter does not fail to specify
expressis verbis in Article 51 that:
Nothing in the present Charter shall impair the inherent right of
individual or collective self-defence if an armed attack occurs
against a Member of the United Nations, until the Security
Council has taken measures necessary to maintain international
peace and security.208
208

All the collective defence agreements concluded since the
adoption of the Charter make an explicit or implicit reference to
Article 51. Some of them reproduce textually the principle laid
down in the article. Examples are art. 3, para. 1. of the

(19) The other circumstances taken into consideration in the present draft in connection with the
preclusion of the wrongfulness of an act of a State
share with self-defence the effect indicated but, unlike
self-defence, are not provided for in the United Nations
Charter. In the minds of some, therefore, the question
arose whether the rule in Article 51 of the United
Nations Charter and a customary rule of international
law on the same subject should be presumed to be
totally identical in content. A majority of the writers
totally reject the idea that self-defence is invocable
except where an armed attack occurs against the State,
either from a direct and exclusive interpretation of
Article 51 of the Charter, or from a consideration of
the relationship between that provision and the
corresponding rule of customary international law,
or from an examination of the latter law alone.209

Inter-American Treaty of Reciprocal Assistance (1947) (United
Nations, Treaty Series, vol. 21, p. 77); art. 5, para. I, of the
North Atlantic Treaty (1949) {ibid., vol. 34. p. 243); art. 4,
para. I of the Treaty of Friendship, Co-operation and Mutual
Assistance between Albania, Bulgaria, Czechoslovakia, the
German Democratic Republic, Hungary, Poland, Romania and
the USSR (1955) {ibid., vol. 219. p. 3). See me list of such
agreements in L. M. Goodrich, H. Hambro and A. P. Simons,
Charter of the United Nations: Commentary and Documents, 3rd
ed., rev., (New York. Columbia University Press, 1969), pp. 349
et seq.
209
See, among the writers holding this majority view, J. L.
Kunz, "Individual and collective self-defense in Article 51 of the
Charter of the United Nations", The American Journal of
International Law (Washington, D.C.), vol. 41, No. 4 (October
1947), pp. 877 et seq.; N. Q. Dinh. "La legitime defense d'apres la
Charte des Nations Unies", Revue generate de droit international public (Paris), 3rd series, vol. XIX, No. 1-2 (JanuaryJune 1948), pp. 240 et seq.; H. Kelsen, "Collective security and
collective self-defense under the Charter of the United Nations".
The American Journal of International Law, vol. 42, No. 4
(October 1948), pp. 791-792, and The Law of the United Nations
(London. Stevens. 1950), pp. 269, 797 et seq.; P. Jessup, A
Modern Law of Nations (New York, Macmillan. 1948), pp. 165
el seq.; H. Wehberg, "L'interdiction du recours a la force: Le
principe et les problemes qui se posent", Recueil des cours . . . .
1951-1 (Leyden, Sijthoff, 1952), vol. 78, pp. 81 el seq.;
Oppenheim, op. cil.. 7th ed. (1952), vol. II, p. 156; E. Jimenez de
Arechaga. "La legitima defensa individual en la Cart a de las
Naciones Unidas", Estudios de derecho internacional {Homenaje
al profesor Camilo Barcia Trelles), University of Santiago de
Compostela (Zaragoza, Octavio y Felez, 1958), pp. 328 et seq.,
and Derecho constitucional de las Naciones Unidas (Madrid,
Escuela de funcionarios internacionales, 1958), pp. 401 et seq. D.
Nincic, Reply to the questionnaire prepared by G. Schwarzenberger, in: ILA, Report of the 48th Conference of the International Law Association held at New York (1958) (London,
1959), pp. 617 et seq.; S. Krylov, Statement in the debate in the
ILA: ibid., p. 512; Q. Wright, "United States intervention in the
Lebanon", The American Journal of International Law, vol. 53,
No. 1 (January 1959), pp. 116 et seq.; K. J. Partsch,
"Selbsterhaltungsrecht", in Worterbuch des Vdlkerrechts, ed. K.
Strupp, 2nd ed. rev. by H. J. Schlochauer, (Berlin, de Gruyter,
1962), vol. Ill, p. 257; G. Dahm, "Das Verbot der Gewaltanwendung nach Art. 2 (4) der UNO-Charta und die Selbsthilfe
gegeniiber Volkerrechtsverletzungen, die keinen bewaffneten
Angriff enthalten", in Festschrift fur Rudolf Laun zu seinem
achtzigsten Geburstag, Special No. of Jahrbuch fur internationales Recht (Gottingen, 1962), vol. XI. pp. 51 et seq.

A contrary school of thought, however, is that the
draftsmen of the United Nations Charter did not
intend the rule in Article 51 to have the same object
and extent as customary international law imparts to
the rule that self-defence is a circumstance precluding
the wrongfulness of conduct involving the use of armed
force. The writers of this latter school consider that
Article 51 of the Charter betrays no intention whatsoever that self-defence should be invocable solely when
"an armed attack" occurs against the State. In their
view, this provision simply sets out to state the rule
concerning a particular case. 210 These differences of
opinion among publicists have naturally been reflected
in the positions taken by States in discussions of
specific problems in United Nations organs.
(20) That being so, the Commission considers that
no codification taking place within the framework and
under the auspices of the United Nations should be
based on criteria which, from any standpoint whatsoever, do not fully accord with those underlying the
Charter, especially when, as in the present case, the
subject-matter concerns so sensitive a domain as the
maintenance of international peace and security. There
have, of course, been problems of interpretation as
regards Article 51 and other provisions of the United
Nations Charter, and also as regards the relationship
between these provisions and general international law,
and such problems still exist, but it is not for the
Commission to take a stand on this matter in
connection with the present draft articles, nor to allow
itself to be drawn into a process of interpreting the
Charter and its provisions, which would be beyond its
mandate. The Commission therefore sees no reason
(Foot-note 209 continued.)

Brownlie, op. cit., pp. 272 el seq.\ K. Skubiszewski, "Use
of force by States. Collective security. Law of war and
neutrality", Manual of Public International Law (op. cit.) pp. 765
el seq.; Skakunov, he. cit., pp. 107 et seq.\ Lamberti Zanardi, La
legittima difesa ... (op. cit.), pp. 204 et seq.; Delivanis, op. cit.,
pp. 49 et seq.; 2ourek, loc. cit., pp. 52 et seq. (see also the
comments by E. Castren and G. Chaumont on the report by
2ourek, ibid., pp. 74 et seq.; Taoka, op. cit., pp. 126 et seq. In the
2nd ed. of H. Kelsen's Principles of International Law, rev. R. W.
Tucker (New York, Holt, Rinehart and Winston, 1966), this
author examines the two conflicting interpretations of Article 51,
but in the main he seems to prefer that in which self-defence is
applicable only in the case of armed attack (pp. 64 et seq.).
Similarly, Goodrich, Hambro and Simons, in the 3rd ed. of their
commentary (see foot-note 208 above), pp. 344 et seq., incline
towards the narrow interpretation, thus rectifying the attitude
adopted in the earlier editions.
210
See Waldock, loc. cit., pp. 495 et seq., and the chapter (by
Waldock) on the use of force, in Brierly, The Law of Nations (op.
cit.), pp. 416 et seq.; L. C. Green, "Armed conflict, war and
self-defence", Archiv des Volkerrechts (Tubingen), vol. 6, No. 4
(1956-1957), pp. 432 et seq., pp. 987 et seq.; Bowett, SelfDefence ... (op. cit.), pp. 187 et seq.; the statement by L. C.
Green and the communications from D. W. Bowett and V.
Dedijer on the occasion of the debate in 1958 at the International
Law Association (ILA, op cit., pp. 517, 598, 609 et seq.);
M. S. McDougal and F. P. Feliciano, Law and Minimum World
Public Order: The Legal Regulation of International Coercion
(New Haven, Conn., Yale University Press, 1961), pp. 232 et
seq.; M. S. McDougal, "The Soviet-Cuban quarantine and self-

why its commentary should set forth its position on the
question of any total identity of content between the
rule in Article 51 of the Charter and the customary
rule of international law on self-defence. The Commission intends in any event to remain faithful to the
content and scope of the pertinent rules of the United
Nations Charter and to take them as a basis in
formulating the present draft article.
(21) Differences of opinion are also found in
principle and doctrine in regard to a whole series of
questions concerning the definition of the legal notion
of self-defence and the interpretation of Article 51 and
other pertinent provisions of the United Nations
Charter. Examples of these questions are. the interpretation of the English term "armed attack" and
the French term "aggression armee" and the exact
extent to which they coincide with each other and
correspond to the terms used in other languages; the
determination of the moment at which the State can
claim that it is in a situation of self-defence;211 whether
self-defence can be invoked to justify resistance to an
action which is wrongful and injurious, but undertaken
without the use of force;212 the meaning of "collective"
self-defence.213 The Commission is acquainted with the
differences of opinion that exist about the conclusions
that may be drawn, on these and other issues, from a
textual, or a historical, or a Ideological interpretation
of the Charter, and from the lengthy discussions that
have taken place on this subject between States with
different views in numerous specific cases. It nevertheless considers it both unnecessary and inappropriate
that the present draft article should deal with all these
questions, which are at the very root of the "primary"
rules relating to self-defence. It would be mistaken to
think that it was possible, in a v it concerning rules
governing the responsibility of States for internationally wrongful acts, to explore and devise solutions to

defense", The American Journal of International Law, vol. 57,
No. 3 (July 1963), pp. 597 et seq.; J. Stone. Legal Controls of
International Conflict (London, Stevens, 1954), pp. 243 et seq.,
and Aggression and World Order (London, Stevens, 1958), pp.
43-44. See also the comments by McDougal and by Sir Francis
Vallat on the provisional report prepared by 2ourek in Annuaire
de I'lnstitut de droit international (pp. cit.), pp. 76 et seq. S. M.

Schwebel, in "Aggression, intervention and self-defence in modern
international law", Recueil de cours . . ., 1972-11 (Leyden,
SijthofT, 1973), vol. 136, pp. 4 7 9 et seq.), carefully sets out the
opinions o f the writers o f this school o f thought and objectively
marshals the arguments for and against their theses.
211
Some writers, for example, recognize the existence o f
"preventive" self-defence in fairly broad terms. See in this
connection the particular position taken b y R. L. Bindschedler,
"La delimitation des competences des Nations Unies", Recueil des
cours ..., 1963-1 (Leyden, Sijthoff, 1964), vol. 108, pp. 397 et seq.
212
One author who goes a long way in this direction is Bowett,
Self-defence...
(op. cit.), pp. 269 et seq.
211
It should be pointed out in this connection that the
"collective" self-defence expressly mentioned in Article 51 of the
Charter is recognized in general international law, just as much a s
"individual" self-defence, as being an exception to the general
prohibition o f the use o f aimed force.

these problems—some of which are a matter of
considerable controversy—arising in United Nations
practice and in doctrine from the interpretation and
application of Article 51 of the Charter. The Commission's task in regard to the point dealt with in article
34, as in the case of all the other draft articles, is to
codify the international law which relates to the
international responsibility of States. The Commission
would certainly be doing more than it has been asked to
do if it tried, over and above that, to settle questions
which ultimately only the competent organs of the
United Nations are qualified to settle. It is not for the
Commission to opt for one or another of the opposing
arguments sometimes put forward with regard to the
interpretation of the Charter and its clauses. Besides, it
is not the purpose of the present article to seek a
solution to these various problems.

the circumstances to be taken into account in this
connection. In this case, as in the case of the other
circumstances dealt with in chapter V, the effect of a
situation of self-defence underlying the conduct
adopted by the State is to suspend or negate altogether,
in the particular instance concerned, the duty to
observe the international obligation, which in the
present case is the general obligation to refrain from
the use or threat of force in international relations.
Where there is a situation of self-defence, the objective
element of the internationally wrongful act, namely the
breach of the obligation not to use force, is absent
and, consequently no wrongful act can have taken
place.

(25) As regards the wording of the article, the
Commission has been particularly careful to avoid any
which might give the impression that it
(22) Nor does the Commission feel that it should formulation
intended
to
interpret
or even amend the United Nations
examine in detail issues, discussed in some cases at Charter. It has adopted
the following text:
length in the literature, such as the "necessary"
character which the action taken in self-defence should
The wrongfulness of an act of a State not in conformity with an
display in relation to the aim of halting and repelling international obligation of that State is precluded if the act
the aggression, or the "proportionality" which should constitutes a lawful measure of self-defence taken in conformity
exist between that action and that aim, or the with the Charter of the United Nations.
"immediacy" which the reaction to the aggressive
action should exhibit. These are questions which in The words "in conformity with the Charter of the
practice logic itself will answer and which should be United Nations" refer to the Charter in general and get
resolved in the context of each particular case.
round the problems of interpretation that might arise
(23) Having found that a "primary" rule on self- from a reference solely to Article 51 of the Charter out
defence exists in the United Nations Charter, and in of context, or to both the Charter and general
present customary international law as well, and international law, or to general international law alone.
having seen its repercussions on State responsibility,
the Commission concluded that it should insert in the (26) Some members of the Commission nevertheless
present chapter of the draft articles a rule whose sole expressed reservations about this wording. In the view
purpose is to state the principle that the use of force in of some members, the general reference to the Charter
self-defence pr; ^udes the wrongfulness of the acts in should be replaced, in conformity with what the
which force is so used. In doing this, the Commission Special Rapporteur had proposed in his draft, by a
has no intention of defining or codifying self-defence, specific reference to Article 51 of the United Nations
any more than it defined or codified consent, counter- Charter. A further observation was that the article
measures in respect of an internationally wrongful act, should use the actual terminology of Article 51 of the
and so on. Quite simply, the Commission has found Charter, namely "inherent right of... self-defence". A
that self-defence is a principle recognized both in the further point was made that the article would be
Charter of the United Nations and in contemporary clearer if the words "a lawful measure of self-defence
international law and it has drawn the necessary taken in conformity with . . . " were replaced by the
inferences from this in regard to the present chapter of words "action taken in exercise of the right of
the draft, which deals with circumstances precluding self-defence in conformity with ...". A majority of the
wrongfulness.
Commission nevertheless took the view that, as
regards the effect of "self-defence" on the lawfulness or
(24) In this connection the Commission wishes to otherwise of "an act of a State"—the only question
point out, as it indicated in the introduction to chapter involved in chapter V of the draft—the point to be
V, that the purpose of this chapter is to define the considered was the situation of the State acting, and
circumstances in which, despite the apparent com- that it was of no importance whether that situation
bination of the objective element and the subjective constituted the exercise of a "right", of a "natural
element of the existence of an internationally wrongful right" or of any other subjective legal situation.
act, the existence of such an act cannot be inferred
owing to the presence of a circumstance
which stands
in the way of that inference.214 Self-defence is one of (27) In the view of one member of the Commission,
who of course approved of the idea of the article, the
214
See Yearbook ... 1979, vol. II (Part Two), p. 106, text could not possibly begin with a reference to "an
document A/34/10, chap. Ill, sect. B.2, commentary to chap. V, act of a State not in conformity with an international
para. (1).
obligation of that State", because no act of a State

constituting self-defence is contrary to any international obligation.215
(28) It should also be noted that action taken in
self-defence may injure the interests of a third State.
Those interests must obviously be fully protected in
such a case. The Commission therefore wishes to point
out that the provision in article 34 is not intended to
preclude any wrongfulness of, so to speak, indirect
injury that might be suffered by a third State in
connection with a measure of self-defence taken
against a State which has committed an armed attack.
The observations made in this connection in the
commentary to article 30 (Countermeasures in respect
of an internationally wrongful act)216 therefore apply
mutatis mutandis to the case in which the rights of a
third State are injured by action taken in self-defence.
(29) Having concluded its consideration, on first
reading, of the chapter on circumstances precluding
wrongfulness in international law, the Commission
wishes to stress that the circumstances dealt with in
this chapter are those which "generally" arise in this
connection. Consequently, the chapter does not seek to
make the list of circumstances it enumerates absolutely
exhaustive. The Commission is sufficiently aware of
the evolving nature of international law to believe that
a circumstance which is not today held to have the
effect of precluding the wrongfulness of an act of a
State not in conformity with an international obligation, may have that effect in the future. At all
events, the Commission wishes to point out that
chapter V is not to be construed as closing the door on
that possibility.
A r t i c l e 35
Reservation as to compensation for
damage
Preclusion of the wrongfulness of
an act of a State by virtue of the
provisions of articles 29, 31, 32 or 33
does not prejudge any question that may
arise in regard to compensation for
damage caused by that act.

(1) At its thirty-first session, in 1979, during its
examination of article 31 of the draft (Force majeure
and fortuitous event), the Commission considered
whether, bearing in mind the comments made on the
subject, it should add to the article a third paragraph
stating that preclusion of the wrongfulness of an act of
a State committed in the circumstances indicated in
215
The member in question suggested that the article should
read as follows: "Recourse by a State to self-defence in
conformity with Article 51 of the Charter of the United Nations
precludes the wrongfulness of an act of that State constituting
such recourse to self-defence".
216
See Yearbook . . . 1979, vol. II ( P a r t T w o ) , p p . 1 2 0 - 1 2 1 ,
document A/34/10, chap. Ill, sect. B.2, art. 30, paras. (17)—(19)
of the commentary.

1980. vol. II
*/ Yearbook
(Part Two), pp. 61-62.

that article should be understood as not affecting the
possibility that the State committing the act may, on
grounds other than that of responsibility for a wrongful
act, incur certain obligations, such as an obligation to
make reparation for damage caused by the act in
question. The Commission found, however, that a
stipulation of that kind would also have to apply to
other circumstances precluding wrongfulness dealt
with in the present chapter of the draft. It therefore
decided that, after completing its consideration of the
various circumstances precluding the international
wrongfulness of an act of the State, it would examine
the advisability of inserting such a proviso in this
chapter.217
(2) At the same session, the Commission emphasized
that the above considerations were also applicable to
the provisions of article 32 on "distress" as a
circumstance precluding wrongfulness.218 Moreover, it
had already pointed out in connection with article 29
(Consent) that a State may also consent to an action
provided that the action includes the assumption of
risks deriving from activities not prohibited by international law.219
(3) At the present session, the question, already
raised during the adoption of articles 29, 31 and 32.
came up again forcefully in connection with article 33.
For it appeared all the more logical for the Commission to reserve the possibility that compensation might
be due for damage caused by an act or omission whose
wrongfulness could only be precluded because it had
been occasioned by a state of necessity.
(4) Having thus completed its examination of the
various circumstances precluding wrongfuiness, the
Commission, at the present session, considered the
question here discussed with respect to all the
circumstances provided for in chapter V of the draft. It
decided to include, at the end of that chapter, a
reservation in quite °pnfral terms, stipulating that
preclusion of the wrongtulness of an act of a State by
virtue of the provisions of articles 29 (Consent), 3 1
(Force majeure and fortuitous event), 32 (Distress)
and 33 (State of necessity) does not prejudge any
questions which may arise in regard to compensation
for damage caused by that act. The Commission
considered it essential that the reservation should not
appear to prejudge any of the questions of principle
that might arise in regard to the matter, either with
respect to the obligation to indemnify, which would be
considered in the context of part 2 of the present draft,
or with respect to the codification of the topic entitled
"International liability for injurious consequences
arising out of acts not prohibited by international law".
the codification of which has already been entrusted to
the Commission. The Commission also wishes to
emphasize that the position of article 35 at the end of
chapter V of Part 1 of the draft is provisional. The final
position of the article may be decided at a later stage in
the elaboration of the draft.
211
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Ibid., p. 133, art. 31. para. (42) of the commentary.
Ibid., p. 136, art. 32, para. (14) of the commentary.
Ibid., p. 114, art. 29, para. (19), in fine, of the commentary.

SECRETARIAT NOTE
The draft articles contained in Part Two and Part Three were
provisionally adopted from 1983 to 1996 and were originally
numbered independently of the numbering of the preceding draft
articles contained in Part One. During the completion of the first
reading of Part Two and Part Three in 1996, the Commission agreed
to various drafting changes in these articles to ensure consistency
of terminology and renumbered them to follow sequentially the
numbering of the draft articles contained in Part One.
The
commentaries to the draft articles contained in Part Two and Part
Three that were provisionally adopted before 1996 were not amended
to reflect these subsequent changes. Thus, the commentary refers
to the draft articles as originally adopted and as originally
numbered.
The original number of each draft article appears
between square brackets after the newly numbered draft article to
facilitate the use of the references and the cross-references to
the articles as previously numbered which are contained in the
commentaries.

Part Two
Content, forms and degrees of
international responsibility
CHAPTER I
GENERAL PRINCIPLES
Article 36 [1]
Consequences of an internationally
wrongful act
1.
The international responsibility
of a State which, in accordance with
the provisions of Part One, arises
from an internationally wrongful act
committed by that State, entails legal
consequences as set out in this Part.
2.
The legal consequences referred
to in paragraph 1 are without prejudice
to the continued duty of the State
which has committed the internationally
wrongful act to perform the obligation
it has breached.

(5) The fact that, as a result of the internationally
wrongful act, a new set of relations is established between the author State and the injured State does not
mean that the previous relationship disappears ipso
facto. Even if the author State complies with its secondary obligation, it is not automatically relieved of its duty
to perform the obligation it has breached. Paragraph 2
states this rule. It does so in the form of a saving clause
to allow for the possibility of exceptions, such as the
eventuality that the injured State might waive its right to
the continued performance of the obligation.

Article 37 [2]
Lex specialis
The provisions of this Part do
not apply where and to the extent that
the legal consequences of an
internationally wrongful act of a State
have been determined by other rules of
international law relating specifically
to that act.
Canuaan t&ry±/

Camm@a t ary±/
(1) The sole object of this article is to mark the transition, and the link, between part 1, dealing with the conditions under which the international responsibility of a
State arises, and part 2, determining the legal consequences of the internationally wrongful act.
(2) As will appear from the provisions of part 2, these
legal consequences consist, in the first place, of new
obligations of the author State, such as the obligation to
make reparation. The legal consequences may also include new rights of other States, notably the injured
State or States, such as the right to take countermeasures.
(3) In respect of particular internationally wrongful
acts, another legal consequence may be that every State,
other than the author State, is under an obligation to
respond to the act.
(4) The foregoing refers to legal consequences as
regards the legal relationships between States. However,
article 1 does not exclude that an internationally
wrongful act entails legal consequences in the relationships between States and other "subjects" of international law.

1983, vol. II
*_/ Yearbook
(Part Two), p. 42 (commentary to
paragraph 1 of the article (former
article 1)) ,• and Yearbook ... 1993.
vol. II (Part Two), pp. 54-55
(eoime®ntary to paragraph 2) .

(1) Article 2 stipulates the residual character of the
provisions of part 2. Indeed, States, when creating
"primary" rights and obligations between them, may
well at the same time—or at some later time before the
established "primary" obligation is breached—determine the legal consequences, as between them, of the
internationally wrongful act involved.
(2) Such predetermined legal consequences may
deviate from those to be set out in part 2. Thus, for example, States parties to a multilateral treaty creating a
customs union between them may choose another
system of ensuring its effectiveness than the normal
legal consequences of internationally wrongful acts
(obligation of reparation, right to take countermeasures). However, States cannot, inter se, provide
for legal consequences of a breach of their mutual
obligations which would authorize acts contrary to peremptory norms of general international law, nor escape
from the supervision of the competent United Nations
organs by virtue of their responsibilities relating to the
maintenance of international peace and security.
(3) The opening words of article 2 are intended to
recall these limitations.166

1/ Yearbook
1983, vol. II
(Part Two), pp. 42-43 (commentary to
former articl© 2 ) .
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Article 38 [3]
Customary international law
The rules of customary
international law shall continue to
govern the legal consequences of an
internationally wrongful act of a State
not set out in the provisions of this
Part.

Article 3 9 [4]
Relationship to the Charter of the
United Nations
The legal consequences of an
internationally wrongful act of a State
set out in the provisions of this Part
are subject, as appropriate, to the
provisions and procedure of the Charter
of the United Nations relating to
the maintenance of international peace
and security.
Commentary^/

(1) The legal consequences of an internationally
wrongful act may include consequences other than those
directly relating to new obligations of the author State
and new rights, or obligations, of another State or
States. Thus, for example, article 52 of the 1969 Vienna
Convention on the Law of TreatiesI6T declares:
A treaty is void" if its conclusion has been procured by the threat or
use of force in violation of the principles of international law embodied in the Charter of the United Nations.

Another example is provided by article 62, paragraph 2
(b), of the same Convention, which states:
A fundamental change of circumstances may not be invoked as a
ground for terminating or withdrawing from a treaty:
(6) if the fundamental change is the result of a breach by the party
invoking it either of an obligation under the treaty or of any other international obligation owed to any other party to the treaty.

These types of legal consequences will not be dealt with
in part 2 of the present draft articles.
(2) In this connection, it should be recalled that the
ICJ, in its Advisory Opinion on the Legal Consequences
for States of the Continued F. esence of South Africa in
Namibia (South West Africa), notwithstanding Security
Council resolution 276 (l970),yh% expressed the opinion
that most articles of the Vienna Convention were
declaratory of already existing customary international
law.
(3) In any case, part 2 may well not be exhaustive as to
the Segal consequences of internationally wrongful acts.

Yearbook
1983, vol. II
(Faxt Two), p, 43 (coamentary to former
artiel® 3 ) .
'" Since, as of its thirty-fifth session, the Commission has not yet
taken any decision regarding the formulation of an article concerning
peremptory norms, the reference to article 4 has been put between
square brackets.
'" United Nations. Juridical Yearbook 1969 (Sales No. E.71.V.4),
p. 133. Hereinafter referred to as the "Vienna Convention".

(1) Part 2 will indicate the legal consequences of an internationally wrongful act in terms of new obligations
and new rights of States.
(2) It cannot a priori be excluded that, under particular circumstances, the performance of such obligations and/or the exercise of such rights might result in a
situation relevant to the maintenance of international
peace and security. In those particular circumstances.
the provisions and procedures of the Charter of the
United Nations apply and may result in measures
'deviating from the general provisions of part 2. In particular, the maintenance of international peace and
security may'*9 require that countermeasures in
response to a particular internationally wrongful act are
not to be taken for the time being. In this connection, it
is noted that, even under the Definition of Aggression.
the Security Council is empowered to conclude
... that a determ' iation that an act of aggression has been committed would not be justified in the light of other relevant circumstances.
including the fact that the acts concerned or their consequences are
not of sufficient gravity.""

•" I.C.J. Reports 1971, p. 16.
'•• In the opinion of the competent United Nations organ.
"• General Assembly resolution 3314 (XXIX) of 14 December 19"4
annex, article 2.

*/ Yearbook ... 1S83, vol. II
(Part Two), p. 43 (commentary to former
article 5, subsequently renumbered
article 4 ) .
The Commission recognized that,
to the extent that articles are
ultimately adopted in the form of a
convention, the relationship of such a
convan&ion with th® Charter is govtrsad
by Article 103 of th® Charter. Given
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Meaning of injured State
1.
For the purposes of the present
articles, "injured State" means any
State a right of which is infringed by
the act of another State, if that act
constitutes, in accordance with
Part One, an internationally wrongful
act of that State.
2.
In particular, "injured State"
means:
(a)
if the right infringed by
the act of a State arises from a
bilateral treaty, the other State party
to the treaty;
(b)
if the right infringed by
the act of a State arises from a
judgement or other binding dispute
settlement decision of an international
court or tribunal, the other State or
States parties to the dispute and
entitled to the benefit of thatTright;
(c)
if the right infringed by
the act of a State i . ises from a
binding decision of an international
organ other than an international court
or tribunal, the State or States which,

that tha provisions of tha Charter
prevail, many members of the Commission
were apprehensive that a State's rights
or obligations under the convention that is based on the law of State
responsibility - could be overridden by
decisions of the Security Council taken
under Chapter VII of the Charter which,
under Article 25 of the Charter, Member
States are bound to accept and carry
out.
For example, would the Security
Council, acting in order to maintain or
restore international peace and
security, be able to deny a State's
plea of necessity (article 3 3 ) , or a
State's right to take countermeasures
(articles 47 and 4 8 ) , or impose an
obligation to arbitrate (article 58)?
On one view the Security Council
could not, as a general rule, deprive a
State of its legal rights, or impose
obligations beyond those arising from
general international law and the
Charter itself. Exceptionally, it
might call on a State to suspend the
exercise of its legal rights, as for
example when requiring the suspension

in accordance with the constituent
instrument of the international
organization concerned, are entitled to
the benefit of that right;
(d)
if the right infringed by
the act of a State arises from a treaty
provision for a third State, that third
State;
(e)
if the right infringed by
the act of a State arises from a
multilateral treaty or from a rule of
customary international law, any other
State party to the multilateral treaty
or bound by the relevant rule of
customary international law, if it is
established that:
(i)

the right has been created or is
established in its favour;

(ii)

the infringement of the right by
the act of a State necessarily
affects the enjoyment of the
rights or the performance of the
obligations of the other States
parties to the multilateral
treaty or bound by the rule of
customary international law; or

of countermeasures as a provisional
measure under Article 40 of the
Charter. Or the denial of legal rights
might be more permanent in the case of
a State determined to be an aggressor.
But on this view the Security Council
•hould in general act with full regard
for the legal rights of States.
A different view would regard
this approach as too restrictive, too
"legalistic", and as minimizing the
overriding interest of the entire
community of States in preserving
international peace.
The terms of article 39 do not
seek to resolve this question, one way
or the other. The Commission would
welcome quite specific comments by
States on the issues raised, so that,
during the course of its second
reading, the Commission could return to
these important issues.
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the right has been created
or is established for the
protection of human rights
and fundamental freedoms;

(f)
if the right infringed by
the act of a State arises from a
multilateral treaty, any other State
party to the multilateral treaty, if it
is established that the right has been
expressly stipulated in that treaty for
the protection of the collective
interests of the States parties
thereto.
3.
In addition, "injured State"
means, if the internationally wrongful
act constitutes an international
crime*, all other States.
CowwnfcTy * * /

(1) An internationally wrongful act entails new legal relationships between States independently of their consent
thereto. These new legal relationships are those between
the "author" State or States and the "injured" State or
States. In order to describe such legal consequences it is
necessary, at the outset, to define the "author" State and
the "injured" State or States. Part 1 of the draft articles, in
particular chapters II and IV thereof, define the "author"
State. The present article is addressed to the determination of the "injured" State or States.
(2) Part 1 of the draft articles defines an internationally
wrongful act solely in terms of obligations, not of rights.
This was done on the assumption that to each and every
obligation corresponds per definitionem a right of at least
one other State.
(3) For the purposes of the articles of part 2 of the draft,
it is necessary to determine which State or States are
legally considered "inii'red" State or States, because only
that State is, or those states are, entitled to invoke the new
legal relationship, as described in part 2, entailed by the
internationally wrongful act.
(4) This determination is obviously connected with the
origin and content of the obligation breached by the internationally wrongful act in question, in the sense that the

* The term "crime" is used for
consistency with article 19 of Part One
of the articles. It was, however,
noted that alternative phrases such as
"an international wrongful act of a
serious nature" or "an exceptionally
serious wrongful act" could be
substituted for the term "crime", thus,
inter alia, avoiding the penal
implication of the term.

—/
iMifaook ... 1985. vol. II
(Part Two), pp. 25-37 (cannnaafcary to
f o n w r articl* 5) .

nature of She "primary" rules of international law ami the
circle of Slates participating in their formation are
relevant to the indication of the State or States "injured"
by the breach of an obligation under such "primary"
rules.
(5) In this connection, reference must be made to article
2 of the draft stipulating the residual character of the provisions of part 2. Indeed, States when creating "primary"
rights and obligations between them may well, at the same
time, determine which State or States are to be considered
the "injured" State or States in case of a breach of an
obligation imposed by that "primary" rule, and thereby
determine which State or States are entitled to invoke new
legal relationships and even which new leg®! relationships
are entailed by such a breach.
(6) Accordingly, article 5 can only make presumptions as
to what legal consequences are intended by the scope and
content of the "primary" rule involved.
(7) Paragraph I of article 5 states the general proposition
which underlies part 1 of the draft articles (see paragraph
(2) above). The "right" to which reference is made in the
first part of the paragraph is, of course, a right under international law; in fact, this is implied by the second part of
the paragraph, in conjunction with the first sentence of
article 4 of part 1 of the draft.
(8) Paragraph 2 of article 5 sets out a number of situations in which the origin and content of the primary rule
may determine — subject to what is stated in paragraph (5)
above — the State or States legally to be considered "injured" State or States.
(9) Subparagraph (a) of paragraph 2 deals with the situation in which the obligation breached is one imposed on
a State in a bilateral treaty; the right infringed in such a
case is then the right of the other State party to that bilateral treaty, and consequently it must be presumed that the
other State is an "injured State".
(10) According to article 36 of the 1969 Vienna Convention on the Law of Treaties, a right may arise from a provision of a treaty for a third State; this situation is dealt
with in subparagraph (d) of paragraph 2, applicable to
both bilateral and multilateral treaties.
(11) The operative part of a judgment or other binding
dispute-settlement decision of an international court or
tribunal may impose an obligation on a State. Such obligation is an independent one inasmuch as the judgment
puts an end to a dispute precisely relating to the question
whether or not the facts of the case and the rules, as considered applicable, result in an obligation having b@en
breached and a right having been infringed.
(12) Normally, it will be clear from such operative part
both which State, according to the judgment, is the author
State and which State is the injured State. However, as
stated in Article 59 of the Statute of the ICJ and in many
other international instruments governing other international courts and tribunals, "the decision of the Court
has no binding force except between the parties and in
respect of that particular case". It follows that the judgment can determine rights and obligations only as between the parties to the dispute. Presumably, then, if any
party to the dispute fails to perform the obligations
incumbent upon it under the judgment, the other party to
the dispute is the "injured State".
(13) In most cases there are only two States parties to a
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There may, however, arise situations in which, by virtue
of a common application or by virtue of an intervention
permitted by the court or by its statute (compare, for
example Articles 62 and 63 of the Statute of the ICJ), there
are more than two States parties to the dispute. In such
cases the question arises whether all those parties are to be
considered injured States in case of non-performance of
obligations imposed by the judgment. Normally, the operative part of the judgment will in so many words answer
this question. If not, it will result from the other parts of
the judgment which State or States parties to the dispute
are entitled to the benefit of the right infringed by nonperformance of the obligation imposed by the operative
part.
(14) International courts and tribunals are often empowered by their statutes to "indicate" interim measures of
protection as a part of their task of settling disputes.
Whether or not an "order" of the court or tribunal indicating such measures is a binding dispute-settlement decision
depends on the interpretation of its statute or other rule of
international law binding on the parties to the dispute.
(15) Again, reference must be made to article 2 of part 2
of the draft. It is not excluded that the statute of a court or
tribunal or other relevant rule of international law, binding on States, provides specifically vfor decisions of the
court or tribunal binding on, and stipulating the "status"
of "injured State", also for one or more States which are
not, strictly speaking, parties to the dispute. In fact, Article
94. paragraph 2, of the Charter of the United Nations
empowers the Security Council to widen the circle of
States "injured" by non-performance of an obligation under a judgment of the ICJ (compare subparagraph (c) of
paragraph 2); similar powers may be given to the international court or tribunal itself.
(16) Where as regards international courts and tribunals
there clearly is a residual rule, as stated in subparagraph
(b) of paragraph 2, the situation is somewhat different in
respect of binding decisions of an international organ
other than an international court or tribunal. Here, a reference to the constituent instrument of the international
organization concerned is necessary to determine the injured State or States. Actually such constituent instrument
is either a bilateral treaty, in which case subparagraph (a)
of paragraph 2 applies, or a multilateral treaty, in which
case subparagraph (e) applies.
(17) Particular questions arise in "multilateral" situations, where more than two States are bound by a rule of
international law, conventional or customary, imposing
obligations the breach of which constitutes the internationally wrongful act. In such situations it cannot always be presumed that all those States (other than the
author State) are "injured" by the particular act. In fact,
universal international customary law recognizes that the
sovereign equality of States entails certain obligations the
breach of which in a particular case in the first instance
"injures" only the State whose rights are thereby infringed.
The same applies in the case of certain multilateral treaties. Subparagraph (?) (i) of paragraph 2 deals with this
type of situation.
(18) But the situation may be different, either by virtue
of the facts or by virtue of the content and nature of the
rule of international law involved.
(19) Thus subparagraph (e) (ii) of paragraph 2 deals with

a situation of fact recognized as a special one also in the
Vienna Convention of the Law of Treaties in so far as
multilateral treaties are concerned (see e.g. article 41,
paragraph 1 (b) (i), article 58, paragraph 1 (b) (i), and, in a
somewhat different context and wording, article 60, paragraph 2 (<:)). As is apparent from the use of the word
"other" in the chapeau of paragraph 2 (e) and in paragraph
2 (e) (ii), the expression "act of a State" in that chapeau
and in subparagraph (e) (ii) must be understood as meaning the act of a State party to the multilateral treaty or
bound by the relevant rule of customary international
law.
(20) Subparagraph (e) (iii) of paragraph 2 relates to the
growing number of rules of international law concerning
the obligation of States to respect human rights and fundamental freedoms. The interests protected by such provisions are not allocatable to a particular State. Hence the
necessity to consider in the first instance every other State
party to the multilateral convention, or bound by the relevant rule of customary law, as an injured State.
(21) The term "human rights and fundamental freedoms" is here used in the sense which is current in present-day international relations. It is meant to cover also
the right of peoples to self-determination, which indeed is
referred to in the two United Nations covenants on
human rights.87
(22) Obviously the provision in subparagraph (e) (iii)
cannot and does not prejudge the question to what extent
"primary" rules of international law, either customary or
conventional, impose obligations on States and create or
establish rights of States for the protection of human rights
and fundamental freedoms. While the Universal Declaration on Human Rights88 and other relevant instruments
are certainly pertinent for the determination of the possible scope of this provision, it is clear that not every one of
the rights enumerated in these instruments, nor every
single act or omission attributable *o i State which could
be considered as incompatible wim the respect of such
rights even if an isolated act or mission (which might not
even be intentional), must necessarily be qualified as giving rise to the application of the present provision.
(23) Paragraph 2 (/) deals with still another situation.
Even if. as a matter of fact, subparagraph (e) (ii) may not
apply, the States parties to a multilateral treaty may agree
to consider a breach of an obligation, imposed by such
treaty, as infringing a collective interest of all the States
parties to that multilateral treaty. Actually, and by way of
example, the concept of a "common heritage of mankind", as recently accepted in respect of the mineral
resources of the sea-bed and subsoil beyond national jurisdiction, expresses such a collective interest.
(24) Obviously, in the present stage of development of
the international community of States as a whole, the
recognition or establishment of a collective interest of
States is still limited in application. Accordingly, subparagraph if) is limited to multilateral treaties, and to express
stipulations in those treaties.
17
International Covenant on Economic, Social and Cultural Rights
(United Nations, Treaty Series, vol. 993, p. 3) and International Covenant on Civil and Political Rights (ibid., vol. 999, p. 171).
88
General Assembly resolution 217 A (III) of 10 December
1948.

(25) However, subparagiaph (/) does not and cannot
exclude the development of customary rules of international law to the same effect.
(26) Paragraph 3 of article 5 deals with international
crimes. While it is clear from the very wording of article
19 of part 1 of the draft articles that, in the first instance,
all Slates other than the author State are to be considered
"injured States", the Commission, at the outset, in provisionally adopting article 19, recognized that the "legal consequences" of an international crime might require further
elaboration and distinctions.
(27) In particular, the question arises whether all other
States, individually, are entitled to respond to an international crime in the same manner as if their individual
rights were infringed by the commission of the international crime.
Obviously, paragraph 3, while implying that all
other States, individually, are entitled to invoke some
legal consequences as "injured" States (including in any
case the entitlement to require the author State to stog the
breach), does not and cannot prejudice the extent of the
legal consequences otherwise to be attached to the commission of an international crime. This is a matter to be
dealt with within the framework of the particular articles
of part 2 of the draft relating to international crimes. For
Shis reason, me words "and in the context of the rights and
obligations of States under articles 14 and 15" are provisionally placed in square brackets.
CHAPTER I I
RIGHTS OF THE INJURED STATE AMD
OBLIGATIONS OF THE STATE WHICH HAS
COMMITTED AN INTERNATIONALLY WRONGFUL
ACT
Article 41 [6]
Cessation of wrongful conduct
A State whose conduct constitutes
an internati -.ally wrongful act having
a continuing character is under the
obligation to cease that conduct,
without prejudice to the responsibilityit has already incurred.

(1) Article 6 is the first of a series of articles dealing
with the new relations which arise from an international
delict between the author State and the injured State. The
Commission decided to consider separately the relations
which may arise from international crimes under article 19. The present articles are without prejudice of the
consequences of crimes. As indicated in paragraph (1) of
the commentary to article 1 of part 2,!37 the new relations
referred to above involve, in the first place, new obligations of the aothor State and corresponding entitlements
of the injured State which are dealt with in articles 6 to
10 bis and may also include new rights of the injured
State or States, such as the right to take countermeasures,
which is dealt with in articles 11 to 14, as adopted by the
Drafting Committee at the current session.
Yearbook
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137
T h e text of paragraph 1 as provisionally adopted by Ihe C o m mission in 1983 is set forth in paragraph 335 above. For the relevant
commentary see Yearbook .. . 1983, vol. II (Part T w o ) , p. 42.

(2) The new obligations of the author State consist in
the redress of the situation resulting from the breach of a
primary obligation, that is to say an obligation contained
in a primary rule. The most frequently invoked of these
new obligations is the obligation to make reparation,
dealt with in article 6 bis, which may be discharged in
various forms as provided in articles 7, 8, 10 and 10 bis.
A primary exigency in eliminating the consequences of a
wrongful act is, however, to ensure cessation of the
wrongful act, that is to say discontinuance of the specific
conduct which is in violation of the obligation breached.
(3) The importance of cessation is not always clearly
perceived for a variety of reasons. In the first place, an
injured State will usually demand positive behaviour on
the part of the author State such as liberation of persons
or restitution of objects and will do so in the context of a
broader claim to reparation for injury rather than in
terms of cessation. Secondly, whenever resort is had to a
third-party settlement procedure, such procedure often
opens at a time when the commission of the wrongful act
(whether instantaneous or more extended in time) has
completed its cycle so that the dispute submitted for settlement is circumscribed to the form or forms of reparation due.138 Thirdly, even when the parties appear before
an international body at a time when the conduct complained of is still in progress, the claimant State will
organize its demands not so much in terms of discontinuance of the wrongful conduct—wromgfalness itself
being at that stage controversial—but rather in terms of
provisional or conservative measures that the judge may
indicate or, possibly, impose upon the alleged wrongdoing State. Notwithstanding the noted difficulties of
perceptibility of cessation per se, the specific features of
the claim to cessation justify the inclusion of a special
icul
(4) In terms of legal theory, cessation may be ascribed
either to the continued normal operation of the "primary" rule of which the previous wrongful conduct constitutes a violation or to the operation of the "secondary" rule coming into play as an effect of the occurrence
of the wrongful act. The Commission is of the view that
the very distinction between primary and secondary rules
is a relative one and that cessation is situated, so to
speak, in between the two categories of rules. With regard to the former, it operates in the sense of concretizing the primary obligation, the infringement of which by
the wrongdoing State is in progress. With regard to the
latter, it operates in the sense of affecting—without providing directly for reparation—the quality and quantity
of reparation itself and the modalities and conditions of
the measures to which the injured State or States, or an
international institution, may resort in order to secure
reparation.
(5) Irrespective of whether, In theoretical terms, cessation falls outside the realm of the legal consequences of
a wrongful act stricto sensu, its practical usefulness justifies that it be the subject of a separate provision in the
present draft articles. Cessation is of far greater relevance within the international legal system—given the
structure of inter-State society and the role of States in
the making, modification and abrogation of rules—than
within the legal systems of national societies. Its func138
This is vividly illustrated b y the award rendered in the case concerning the differences between N e w Zealand and F r a n c e on the interpretation or application of two agreements concluded on 9 July 1986
between the two States and which related to the p r o b l e m s arising from
the "Rainbow Warrior" affair (see footnote 120 above).
139
For e s a m p l e , in the case concerning United States
Diplomatic
and Consular Staff in Tehran, the United States asked ICJ to indicate
the immediate release of the hostages, as a provisional measure, and
the Court provided accordingly by O r d e r of 15 D e c e m b e r 1979 (ICJ.
Reports 1979, p. 7).

tion is to put an end to a violation of international law
which is in progress and to safeguard the continued validity and effectiveness of the infringed primary rule
which may suffer in the long run from the continuation
of the violation. The rule on cessation thus protects not
only the interest of the injured State or States but also
the interests of the international community in the preservation of, and reliance on, the rule of law. It should be
recalled in this connection that cessation is the remedy
which is most frequently resorted to by organs of international organizations, particularly the General Assembly and the Security Council of the United Nations, in
the presence of the most serious breaches of international law.
(6) Another reason for devoting a separate article to
cessation is to avoid subjecting cessation to the limitations or exceptions applicable to forms of reparation
such as restitutio in integrum. None of the difficulties
which may hinder or prevent restitution in kind are such
as to affect the obligation to cease the wrongful conduct.
This is an inescapable consequence of the fact that the
difficulties or impossibility which may partly or totally
affect restitution (or any other form of reparation) concern reparative measures which can only follow the accomplished wrongful act, namely the consummated violation of the primary rule. Cessation is not and should
not be subject to such supervening conditions because its
purpose is precisely to prevent future wrongful conduct,
namely conduct that would further extend the wrongful
act in time and space. Unless the primary rule itself is
modified or ceases to exist and unless the wrongful conduct is condoned at some stage by supervening circumstances that exclude wrongfulness, the obligation to discontinue the wrongful conduct must stand unlimited.
Any limitation of such a basic obligation would call into
question the binding force of the primary rules themselves and endanger the validity, certainty and effectiveness of international legal relations.
(7) As indicated above, cessation is often considered
in more or less close connection with restitution in kind
or other forms of reparation. Yet cessation is not part of
reparation. It is targeted towards the wrongful conduct
per se, irrespective of its consequences. Cessation could
be described as future oriented, in other words, implying
future compliance with a primary rule of international
law, whereas reparation whose function, as defined by
PCD, in the Chondw Factory case (Merits),140 is to
"wipe out all the consequences", in the relations between the author State and the injured State, of the factual and legal effects of a violation of an international
obligation of the former vis-a-vis the latter is oriented towards a past infringement of the primary rule.
(8) The difficulty in isolating cessation from reparation is compounded by the fact that in practice the result
of cessation may be indistinguishable from that of one
specific form of reparation, namely restitution in kind.
Reference is made here to cases involving the liberation
of persons or the restitution of objects or premises. Such
measures are often cited as examples of reparation in the
form of restitution in kind. In fact, they aim at stopping
the breach. What is demanded is the return to the attitude
required by law, the cessation of the wrongful conduct.
Indeed, the situations in which actions such as those re140

p. 47.

Judgment of 13 September 1928, P.C.I.J., Series A. No. 17.

ferred to have been claimed and eventually earned out,
belong to the category of wrongful acts having a continuing character which are still in progress at the moment at which the injured State claims one or more
remedies. It follows that the actions claimed seem to respond to a problem of cessation. It should be stressed,
however, that this does not exclude the possibility that
the same action may at the same time also constitute
reparation in kind. In the case, for instance, of an object
illegally detained, restitution in kind consists in the giving back of the object to its legitimate owner but such a
measure, surely a matter of reparation, also includes cessation of the wrongful act.141 The presence of cessation
per se—as a distinct remedy to a continuing violation—
is even more evident in cases of wrongful detention of
nationals of the injured State. The fact that detained entities are human beings, injured by their unlawful treatment in their physical and psychic integrity, in their personal liberty and dignity (in addition to their mere
economic, productive activity) makes their release morally and legally more evidently an urgent question of
cessation of the violation. This exigency prevails in a
sense over any form of reparation. 142
(9) In a factual sense, cessation is a normal stage of
any wrongful act, whatever its duration. It is obvious,
however, that the only hypothesis under which cessation
presents an interest that goes beyond the dynamics of the
wrongful act is the case of a wrongful act having a continuing character.
(10) The Commission considered the definition of a
wrongful act having a continuing character in connection
with article 18, paragraph 3, and articles 25 and 26 of
part I.143 Instances of a continuing wrongful act are provided in paragraph (21) of the commentary to article 18
as follows:
The maintenance in force of a law which the State is internationally
required to repeal or, conversely, failure to pass a law which it is internationally required to enact; unjustified occupation of the territory of
another State; unlawful blockade of foreign coasts or ports, etc.

In the same context, the "ommission also referred to the
De Becker case145 in which the European Commission
on Human Rights held that the loss of the right to work
as a journalist as a result of a judgement which had preceded the entry into force of the Convention for the Protection of Human Rights and Fundamental Freedoms
constituted a continuing violation with respect to which
the claimant rightly considered himself to be the victim
of a violation of his freedom of expression under artiOf significance, in that respect, is the claim of Greece in the
Forests in Central Rhodopia case (Merits). The forests having been
annexed by Bulgaria, Greece claimed rights o f ownership and use acquired prior to the annexation, which it considered to be as unlawful
as the possession of the forests. However, the Greek claim was formulated not in terms of a return to the original lawful situation but in
terms of restitutio in integrum, namely as a form of reparation
(UNRIAA, vol. Ill (Sales No. 1949.V.2), p. 1405).
142
The predominant exigency of cessation over that of reparation
in the case of wrongful apprehension, detention or imprisonment of
human beings seems to emerge clearly in the case concerning United
States Diplomatic and Consular Staff in Tehran. ICJ, after declaring
that the conduct of Iran constituted a continuing wrongful act at the
time of application, decided that the Government of that State
"must immediately terminate the unlawful detention o f . . . United
States nationals now held hostage in Iran, and must immediately release each and every one and entrust them to the protecting
Power . . ." (Judgment of 24 May 1980, l.C.J. Reports 1980, p. 44.)
143
See footnote 87 above.
144
See Yearbook. . . 1976, vol. II (Part Two), p. 9 3 .
145
European Court of Human Rights, Series A: Judgments and Decisions, 1962. Judgment of 27 March 1962 (Registry of the Court.
Council of Europe. Strasbourg IQfS?^

cle 10 of the Convention. The European Commission on
Human Rights declared the application admissible to the
extent to which the situation complained of continued to
exist in the period subsequent to the entry into force of
the Convention. A more recent example is that of the
Vermeire case,146 in which the European Court of Human Rights stated that by virtue of its former Marckx
judgement,147 Belgium had been under an obligation to
repeal the laws discriminating against children born out
of wedlock.
(11) An illustration of the duty of cessation is also
provided by the procedure under article 169 of the
Treaty establishing the European Economic Community. Under this procedure, the Court of Justice of the
Community can make findings that a State has breached
its obligations under the Treaty. In most cases, the Court
has to pronounce itself on national legislation allegedly
contrary to a rule of Community law. If a finding of inconsistency is made by the Court, this implies the duty
for the defendant State to repeal the legislative act concerned. 149
(12) The example of wrongful non-enactment or nonabrugation of internal legislation referred to by the Commission has also been cited in doctrine.>so Other examples mentioned by > riters include the arrest of a diplomat.
(13) Closely connected with the condition of the continuing character of the wrongful act is the condition that
the violated rule is still in force at the time when cessation is sought. In this connection, the Arbitral Tribunal
in the "Rainbow Warrior" case stated the following:
The authority to issue an order for the cessation or discontinuance
of a wrongful act or omission results from the inherent powers of a
competent tribunal which is confronted with the continuous breach of
an international obligation which is in force and continues to be in
146
Ibid., 1991, Judgment of 29 November 1991, vol. 214-C, pp. 76
el seq., it pp. 82-83.
147
Ibid., 1979, Judgment of 13 June 1979, vol. 31.
148
See Treaties establishing the European Communities (Luxembourg, Office for Official Publications of the European Communities,
1987), p. 207.
149
For a detailed discussion, see G. Bebr, Development of Judicial
Control of the European Communities (Martinus Nijhoff, The
Hague/Boston/London, 1981) pp. 278 et seq.\ and H. G. Schermers/
D. Waelbroeck, Judicial Protection in the European
Communities,
5th ed. (Kluwer, Deventer/Boston, 1992), pp. 279 et seq.
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According to Triepel, "if at a given moment. States are under
an international obligation to have rules of law of a specific content,
the State which already has such rules is failing in its duty if it abolishes them and does not reinstate them whereas a State which does
not yet have such rules is failing in its duty simply by not instituting
them but both States are committing . . . a volkerrechtliches
'Dauer-

delikt' " (H. Triepel, Volkerrecht und Landesrecht (Leipzig, 1899),
p. 289).
Ago specifies, for his part, that "the basic element of the distinction" between instantaneous and continuing wrongful acts "lies in
the instantaneous or permanent nature of the action'!, so that one
could distinguish between "wrongful acts in which the objective elements of a conduct that conflicted with one of the State's international obligations is immediate in nature" and "other violations of an
international obligation which have a continuing character, the result
being that when they become complete with all their constituent elements realized, they do not thereby cease to exist; rather they continue
in identical form and become permanent (R. Ago, "Le del it international", Recueil des cours. . . 1939-11 (Paris, Sirey, 1947). vol. 68,
pp. 519-521).

force. The delivery of such an order requires, therefore, two essential
conditions intimately linked, namely that the wrongful act has a continuing character and that the violated rule is still in force at the lime
in which the order is issued.
Obviously, a breach ceases to have a continuing character as soon
as the violated rule ceases to be in force.
The recent jurisprudence of the International Court of Justice confirms that an order for the cessation or discontinuance of wrongful
acts or omissions is only justified in case of continuing breaches of international obligations which are still in force at the time the judicial
order is issued. (Case concerning The United States Diplomatic and
Consular Staff in Tehran, I.C.J. Reports 1979, p. 19-20, paras. 38 to
41, and ibid., 1980, para. 95, No. 1; case concerning Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America). I.C.J. Reports 1984, p. 187, and ibid.,
1986, para. 292, p. 149).
If, on the contrary, the violated primary obligation is no longer in
force, naturally an order for the cessation or discontinuance of the
wrongful conduct would serve no useful purpose and cannot be
issued. 151

(14) With regard to the timing of any claim for cessation on the part of the injured State or States, it is obvious that no such claim could be lawfully put forward unless the wrongful conduct had begun, namely unless the
threshold of unlawfulness had been crossed by an allegedly wrongdoing State's conduct. A distinction should
particularly be drawn between a State's conduct that
"completes" a wrongful act (whether instantaneous or
extended in time) and the State's conduct that precedes
such conduct and does not qualify as a wrongful act. It
should also be taken into consideration, on the other
hand, that, unlike wrongful acts of national law, the internationally wrongful act of a State is quite often—and
probably in most cases—the result of a concatenation of
a number of individual actions or omissions which, however legally distinct in terms of municipal law, constitutes one compact whole so to speak from the point of
view of international law. In particular, a legislative act
whose provisions might open the way to the commission
by a State of a wrongful act mav not actually lead to
such a result because it is not flowed by the administrative or judicial action "ordered by the legislator".
Conversely, a legislative act which would per se be in
conformity with the necessity of ensuring compliance by
a State with its international obligations might prove insufficient because it is not (or is wrongly) applied by administrative or judicial organs. This complexity of most
internationally wrongful acts is particularly obvious in
the frequently occurring cases in which the initial steps
leading to the commission of a wrongful act by a State
are represented by an act of a private party or an act of
subordinate organs, further steps by State organs being
indispensable for an internationally wrongful act to be
"perfect".152 This suggests that if it is true that a claim
for cessation is admissible as a matter of right (or faculte) only from the moment at which the conduct of the
author State has attained the threshold prior to which it is
151
Decision of 30 April 1990 by the France-New Zealand Arbitration Tribunal (ILR (Cambridge), vol. 82 (1990), p. 573, para. 114.
152
As regards the notion of the "complexity" and "unity" of an
internationally wrongful act and, more generally, the notion that a unit
of State conduct under international law (action, commission or act of
will) is a "factually complex unit" from the point of view of international law, see G. Arangio-Ruiz, "L'Etat dans le sens du droit des
gens et la notion du droit international", in Osterreichische
Zeitschrifi
fur offentliches Recht (Vienna), vol. 26, Nos. 3-4 (May 1976), pp. 311331.

'Ill'
not, and after which it became, a wrongful act, situations
are conceivable in which an initiative of the prospectively injured State might be considered useful and not
unlawful. Indeed, in the presence of conduct of another
State which manifestly appears to constitute the initial
phase of a course of action (or omission) likely to lead to
a wrongful act, the State could, with all the necessary
precautions, take the appropriate steps, with due respect
for the principle of non-intervention in the other party's
domestic affairs, to suggest in an amicable manner an
adjustment of the former State's conduct which might
avert liability.
(15) Unlike subsequent articles on reparation, article 6
provides for an obligation of the wrongdoing State, in
keeping with the Commission's view that cessation is
not a form of reparation but rather the object of an obligation stemming from the combination of wrongful conduct in progress and the normative strength of the primary rule of which the wrongful conduct is held in
breach. Whereas, as far as the various forms of reparation are concerned, the preference for a formulation in
terms of rights of the injured State is justified in view of
the fact that it is by decision of the injured State that a
secondary set of legal relations is set in motion, the
situation is different with regard to cessation where, although an initiative on the part of the injured State is
both lawful and opportune, the obligation to discontinue
the wrongful conduct is to K e considered not only existent but in actual operation on the mere strength of the
primary rule, quite independently of any representation
or claim on the part of the injured State. Article 6 therefore emphasizes the continued, unconditional subjection
of the author State to the primary obligation, no claim to
respect thereof by the injured State being necessary. It
reflects the Commission's view that subjecting the obligation of cessation to a claim by an injured State which
may not be in a position to make such a claim or may be
under pressure not to make it would frustrate one of the
main functions of cessation, namely securing the discontinuance of a violation of international law which may
entail, in addition to obvious direct and specific consequences to tne detriment of the injured State, a threat to
the very rule infringed by the wrongdoer's unlawful conduct. Given the inorganic structure of inter-State society,
the norms of international law developed by States themselves are vulnerable, being exposed to destruction as a
result of breaches of those norms by States. The significance of cessation of a wrongful act goes beyond the
level of bilateral relations to the level of relations between wrongdoers and all the other States and members
of the international community.
(16) In keeping with article 3 of part I153 entitled
"Elements of an internationally wrongful act of a
State", the term "conduct" covers both commissive and
omissive wrongful conduct. In the case of commissive
wrongful conduct, cessation will consist of the negative
obligation to "cease to d o " or "to do no longer". In the
case of omissive wrongful conduct, cessation will cover
the author State's undischarged obligation "to do" or
"to do in a certain way". The Commission is aware that
the dual sense it thus attributes to the expression "cessa133

See footnote 87 above.

tion" is not universally accepted in international theory
and that, in practice, States will rather demand specific
performance of a breached obligation than cessation of
non-compliance with an obligation to do. However,
omissive wrongful acts may well fall as well as, and perhaps more frequently than, commissive wrongful acts in
the category of wrongful acts having a continuing character. As observed by the Arbitral Tribunal in the ' 'Rainbow Warrior" case, cessation is relevant to all unlawful
acts extending in time "regardless of whether the conduct of State is an action or an omission . . . since there
may be cessation consisting in abstaining from certain
actions—such as supporting the contras—or consisting
in positive conduct such as releasing the United States
hostages in Tehran". 154 As long as it is protracted beyond the date within which such an obligation is due to
be performed, non-compliance with an "obligation to
do" is a wrongful act of a continuing character to which
cessation should be applicable in isolation as well as in
conjunction with one or more of the forms of reparation,
and particularly with restitution in kind.
(17) The concluding phrase of the article "without
prejudice to the responsibility it has already incurred"
makes it clear that compliance with the obligation of cessation in no way exonerates the wrongdoing State from
the responsibility it has incurred as a result of the wrongful act prior to such compliance. Cessation does not cancel the legal or factual consequences of the wrongful act.
Its target is the wrongful act per se. It consists, so to
speak, in the draining of the source of responsibility to
the extent that it has not yet, as it were, operated. As
such, cessation does not affect the consequences—legal
or factual—of the past wrongful conduct.

Article 42 [6 bis]
Reparation
1.
The injured State is entitled to
obtain from the State which has
committed an internationally wrongful
act full reparation in the form of
restitution in kind, compensation,
satisfaction and assurances and
guarantees of non-repetition, either
singly or in combination.
2.
In the determination of
reparation, account shall be taken of
the negligence or the wilful act or
omission of:
(a)

the injured State; or

(b) a national of that State on
whose behalf the claim is brought;
which contributed to the damage.
3.
In no case shall reparation
result in depriving the population of a
State of its own means of subsistence.
4.
The State which has committed the
internationally wrongful act may not
invoke the provisions of its internal
law as justification for the failure to
provide full reparation.
IM

See footnote 142 above.

CoMmmn t a r y f . /
(1) A State discharges the responsibility incumbent on
it for breach of an international obligation by making
good, that is to say, by making reparation for the injury
J J
caused.
(2) The word "reparation" is the generic term which
describes the various methods available to a State for
discharging, or releasing itself from, such responsibility.
This term, employed in Article 36, paragraph 2 of the
Statute of the International Court of Justice, appears also
in PCLTs formulation of the basic rules on the subject, as
contained in the judgment rendered in the Chorzdw Factory case:
It is i principle of iogemauonal law thai the bresca of an engagement
involves u obligation to make reparation in an adequate form.
The essential principle contained in the actual notion of an illegal
set—a principle which seems to be established by international practice and in particular, by the decisions of arbitral tribunals—is that
reparation must, so far as possible, wipe out ill the consequences of
sfee illegal act and re-establish the situation which wodkLja all probability , have existed if that act had not been committed.'

In keeping with the above pronouncement of PCD, article 6 bis lays down the general rule that full reparation
should be provided so as to wipe out, to the extent possible, all the consequences of the internationally wrongfill act
(3) lii the Chorzdw Factory case, material damage had
been sustained and the Court therefore singled out only
two methods of reparation, namely
Restitution in kind, or, if Jin .a not possible, payment of a sum cone
spondng to she value which a restitution in kind would bear; the
award, if need be, of damages for loss sustained which would not be
covered by restitution in kind or payment in place of it.158

There are however other methods of reparation which
are appropriate to injuries of a non-material nature,
namely satisfaction and assurances or guarantees of nonrepetition. Article 6 his accordingly provides that reparation may consist in restitution in kind, compensation,
satisfaction and assurances or guarantees of nonrepetition.
(4) Unlike article 6 which is couched in terms of an
obligation for the reasons explained in paragraph (1S) of
the commentary thereto, the present article provides for a
right for the injured State, taking into account the fact
that it is by a decision of the injured State that the process of implementing this right in its different forms is
set in motion.
(5) The phrase "as provided in articles 7, 8, 10 and 10
bis, either singly or in combination" makes it clear that
the forms of reparation dealt with in those articles are, on
the one hand, available to the injured State in accordance
1913.
1/
11
(Part Two), pp. §8-61 (commentary to
paragraphs 1, 2 and 4 (former 3) of
former article 6 bis; and R®port of ill®
International Law Commission on th®
work of its forty-eighth session
(Official Records of the General
Assembly, Fifty-first Session,
Suptaamwafc Mo. 10 (A/Sl/10)), pp. 152153 (@<gmmmmt@.gy to paragraph 3) .
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The possible implications for the provisions on reparation of the
existence of a plurality of injured States, including the question of the
so-called differently or indirectly injured States, will be considered at
a later stage.
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Judgment No. 8 of 26 July 1927, P.C.I.J., Series A. No. 9, p. 21.
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See footnote 140 above.
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with and subject to the conditions laid down in the corresponding articles and, on the other hand, susceptible of
combined application. Paragraph 1 of article 6 bis should
therefore be interpreted in the light of the provisions
dealing with each of the forms of reparation identified in
the article.
(6) Under paragraph 1, a State which commits an internationally wrongful act is under an obligation to provide full reparation for the injury sustained as a result of
the internationally wrongful act. The injury may however be the result of concomitant factors among which
the wrongful act plays a decisive but not an exclusive
role. In such cases, to hold the author State liable for
reparation of all of the injury would be neither equitable
nor in conformity with the proper application of the
causal link theory—an issue which is extensively dealt
with in the commentary to article 8.
(7) Paragraph 2 singles out the negligence or the wilful act or omission of the injured State which contributed
to the damage (subparagraph {a)) and the negligence or
the wilful act or omission of a national of the injured
State on whose behalf the claim is brought (subparagraph (b)) which contributed to the damage. States may
bring claims on behalf of their nationals, namely national or juridical persons, both of which are covered by
the term "national". This factor is widely recognized
both in doctrine and in practice as relevant to the determination of reparation. In practice, it is in the assessment of pecuniary compensation that the relevance of
the negligence or wilful conduct of the injured State or
of a national of the injured State on whose behalf the
claim is brought has been recognized and acted upon.160
159
See, for example, G. Salvioli, "La responsibility des Istats et la
fixation des dommages-intdrets par les tribunaux intemationaux", Recueildes cours..., 1929-111, (Paris, 1930), pp. 265-266; C. Cepelka,
Les consequences juridiques du delit en droit international coniemporain (Prague, Karlova University, 1965), p. 32; B. Graefrath, "Responsibility and damages caused: relationship between responsibility
and damages", Collected Courses of The Hague Academy of International Law. 1984-11 (The Hague, Nijhoff, 1985), vol. 185, p. 95; and
B. Bollecker-Stem, it prejudice dans la thecrie de la responsabilite
Internationale (Paris, Pedone, 1973), pp. 265-300.
160
In the Delagoa Bay Railway case, the arbitrators were asked to
settle a claim in the dispute between Portugal on the one hand, and the
United Kingdom and the United States of America on the other, over
the cancellation of the franchise for a railway, 35 years before its expiry date:

' 'All the circumstances that can be adduced against the concessionaire company and for the Portuguese Government mitigate the
latter's liability and warrant... a reduction in reparation." (Decision of 29 March 1900 (Martens. Nouveau Recueil, 2nd series, vol.
XXX, pp. 329 et seq., at p. 407).)
In the S.S. "Wimbledon" case, the refusal to let the ship sail
through the Kiel Canal having been found to be a source of liability,
there remained to determine the amount of compensation. There was
no doubt about the offending State's obligation to pay damages for
the detour to which the ship had been forced as a consequence. A
doubt, however, arose with regard to the injury represented by the fact
that the ship had harboured at Kiel for some time, following refusal of
passage, before taking an alternative course. Implicitly, the Court admitted that the ship captain's conduct in this respect had to be considered as a possible circumstance affecting the amount of compensation. While thus confirming the rule with its authority, the Court did
not believe however that the captain's conduct left anything to be desired. Indeed, the Court stated:
" . . . As regards the number of days, it appears to be clear that
the vessel, in order to obtain recognition of its right, was justified
in awaiting for a reasonable time the result of the diplomatic negotiations entered into on the subject, before continuing its voyage.''
(Judgment of 17 August 1923, P.C.I.J.. Series A. No. 1, p. 31.)
Other examples are to be found in C. D. Gray, Judicial Remedies in
International Law, (Oxford, Clarendon Press, 1987), p. 25.

-215 However, the factor in question can also be relevant in
the case of other forms of reparation. If, for example, a
State-owned ship is unlawfully seized by another State
and while it is seized, sustains damage attributable to the
negligence of the captain, the author State may be required merely to return the ship in its damaged condition. Negligence or wilful conduct can similarly be relevant to certain forms of satisfaction. The Commission
has therefore deemed it appropriate to provide for the
role of negligence or wilful conduct in the context of article 6 bis. The formulation it has adopted to that end in
paragraph 2 of the article is fully consonant with the
principle that full reparation is due for the whole
damage—but nothing more than the damage—ascribable
to the wrongful act. The phrase "the negligence or the
wilful act or omission . . . which contributed to the damage" is borrowed from article VI, paragraph 1. of the
Convention on International Liability for Damage
caused by Space Objects. Subparagraph (b) of paragraph 2 provides for the case where negligence or a wilful act or omission of a national of the injured State on
whose behalf the claim is brought has contributed to the
damage. Such a circumstance should affect the amount
of the reparation to which the injured State is entitled,
the underlying idea being that the position of a State
which espouses a claim must not be more favourable
than would the position of its national if he could bring
the case himself.
(8) There may be other equitable considerations that
might be taken into account in providing full reparation,
particularly in cases involving an author State with limited financial resources, but only to the extent that such
considerations can be reconciled with the principle of the
equality of all States before the law and the corresponding equality of the legal obligations of all States.
8(a) In the context of some of the
specific forms of reparation (in
particular, restitution in kind and
satisfaction), the question has arisen
whether there is any limit to the
notion of full reparation. There are
.examples in history of the burden of
"full reparation" being taken to such a
point as to endanger the whole social
system of the State concerned, for
example in the context of a peace
treaty following the defeat of a
particular State. These are of course
extreme cases, but within the whole
spectrum of possible cases of
responsibility the extreme case may not
be excluded. Accordingly, paragraph 3
provides that reparation is not to
result in depriving the population of a
State of its own means of subsistence.
This has, of course, nothing to do with
the obligation of cessation, including
the return to the injured State, for
example, of territory wrongfully
seized. But in other contexts - e.g.
the payment of sums of money by way of
compensation or satisfaction - the
amounts required, or the terms on which
payment is required to be made should
not be such as to deprive the
population of its own means of
subsistence. The language of paragraph
3 is drawn from article 1, paragraph 2
of the International Covenants on Human
Rights of 1966, and reflects a legal
principle of general application.

8 (b) Some members disagreed with the
inclusion of paragraph 3. They were of
the view that the provision was
inappropriate and that in any event the
provision should not apply where the
population of the injured State would
be similarly di 'advantaged by a failure
to make full rept"ation on such
grounds.
(9) In substance, paragraph $ states the general principle that the State which has committed an internationally
wrongful act could not invoke its internal law as justification for failure to provide reparation. The wording of
this paragraph is modelled on article 27 of the Vienna
Convention on the Law of Treaties. The concept of reparation should be understood in the light of paragraph I
relating to the right of the injured State to obtain full
reparation.
(10) Paragraph / deals with the impact of internal law
on the obligation of the State which has committed an
internationally wrongful act to make reparation. Although it has usually been in response to claims of restitution in kind that States have invoked their internal law
as a defence, the question may arise in relation to other
forms of reparation and is therefore covered in the present article.
(11) It should first be pointed out that paragraph $ is
strictly concerned with munic- -.! law obstacles. The
question of juridical impossibility deriving from international law itself is relevant to restitution in kind and is
accordingly dealt with in article 7. One is confronted
here with the problem of conflict between two incompatible exigencies: (a) the principle that a State cannot escape its international obligations by invoking rules of its
own legal system (article 4 of part 1 of the draft); and (b)
the factual difficulty which the Government of the other
State faces when confronted with an obstacle in the rules
of the internal legal system under which it is bound to
operate.
(12) Although it is not unanimously shared,161 the prevailing doctrinal view162 is that the difficulties which a
State may encounter within its own legal system in discharging an international obligation in its relations with
one or more other States are (at least per se) not decisive
as a legal justification for failure to discharge such an
obligation. In the view of the Commission, this general
principle, universally accepted with regard to international obligations deriving from the primary rules, is
equally applicable with regard to international obligations deriving from secondary rules. This view finds support in the fact that States have recourse to conventional
law in order to exclude, modify or restrict the functioning of reparation in the cases where a specific remedy
might give rise to difficulties of a certain magnitude for
the other State. Of particular significance in this respect
are article 32 of the Revised General Act for the Pacific
See, for example. M. B. Alvarez de Eulate, "La restirutio in inlegrum en la prfctica y en la jurisprudencia intemacionales". Anuario
Hispano-Utso-Americano de Derecho International (Madrid), vol. 4
(1973). p. 269; K. Zemanek, "Die volkenechtiiche Verantwortlichkeit und die Sanktionen des VelkeiTechts", Osterreichisches Handbuch des Volkerrechts, H. Neuhold. W. Hummer and C. Schreuer
cds. (Vienna. Manz. 1983), vol. I. p. 378; H. Urbanek, "Die Unrechtsfolgen bei einem vdlkerrechtsverletzenden nationalen Urteil;
seine Behandlung durch iniernationale Gerichte", Osterreichische
Zeiuchrift fiir offentliches Recht (Vienna, Springer, 1961), vol. II
No. I, pp. 70etseq.
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See, for exantpte, D. Ansitoffit, Cono di dirino iatemazionaU,
vol. I 4th ed. (Padua, CEDAM, 1955). p. 426; C. de Visscher, " U
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Settlement of International Disputes of 28 April 1949,1"3
article 50 of the 1950 Convention for the Protection of
Human Rights and Fundamental Freedoms and article 30
of the 1957 European Convention for the Peaceful Settlement of Disputes. These provisions permit the Contracting States to reject the claim for reparation if it conflicts with their constitutional law or limit claims for
reparation to those which can be satisfied through the administrative channel.164 The fact that States deem it necessary to agree expressly in order to prevent restitution
fflteasures from gravely affecting fundamental principles
of municipal law seems to indicate that they believe that
M the level of general international law a correct discharge of the author State's obligation must prevail over
gggaJ obstacles.
(13) The shove conclusion finds support in the practice of Steles and international decisions. An example of
this is the dispute between Japan and the United States
(1906) over the discriminatory policies of the Adminteatioo of California with regard to the availability of
education institutions for children of Asiatic origin,6S a
dispute that was settled in favour of the Japanese claim
by the revision of the California legislation.166 Another
example is that of the abrogation of article 61 (2) of the
Weimar Cor>"'tution (Constitution of the Reich of
11 August t9f9;, 167 wherein no less than a constitutional
amendment was provided for in order to ensure the full
discharge of the obligation deriving from article 80 of
the Treaty of Versailles. Mention may also be made of
the Crenner-Erkens case (1961) in which two Belgian
diplomats were arrested and detained by the Katanga police and later expelled.168 The orders of expulsion were
annulled following representations from the Vice-Dean
of the Diplomatic Corps in Leopoldville. Also of relevance is the Peter P&zjndny University case, in which
PCII specified that the property to be returned should be
"freed from any measure of transfer, compulsory administration, or sequestration".169 In the Legal Status of
Eastern Greenland case, it was decided that the declaration of occupativ,.. promulgated by the Norwegian Government on 10 July 1931 and any steps taken in that respect by the Norwegian Government constituted a
violation of the existing legal situation and were accordingly unlawful and invalid.

Mm'die j u s s k e e n dfoit i B t e M t t o n s I " . Recueil dss cours . . . . 1935-h
(Pkris, Sirey, 1936), vol. 5 2 , p p . 4 3 6 - 4 3 7 ; J. Person naz, La reparation
da prejudice en droit international public (Paris, Sirey, 1939), p. 83;
and G. Morelli, who writes:
"An impossibility which stems from the municipal law of the
State which has committed the unlawful act is not in that respect
relevant under general international law" (Nozioni di diritto intermzionale, 7th ed. (Padua, CEDAM. 1967), p. 359).
See also G. Tenekides, "Responsibility Internationale", in Dalloz.
Repertoire du droit international (Paris, 1969), vol. II, p. 790;
K. Stmpp, "Das vdlkerrechtliche Delikt", Handbuch des Vblkerrechts, F. Stier-Stomlo, ed. (Stuttgart, Kohlhammer, 1920), vol. Ill,
1st pan, pp. 209-210; W. Wengler, Volkerrecht (Berlin, Springer,
1964), vol. I, p. 510; F. Berber, Lehrbuch des Vdlkerrechts (Munich,
C. H. Beck, 1977), vol. HI, 2nd rev. ed., p. 25; and Graefrath. loc. cit.
(footnote 159 above), p. 78.
Mention should also be made of some draft articli , codifying the
rates governing international responsibility prepared by international
Begal organizations or conferences, among which the draft code of international law adopted by the Japanese branch of ILA and the
Kokusaiho Gakkwai (International Law Association of Japan in 19^6
(art. 5) (reproduced in Yearbook..
1069, vol. II, p. 141. document
A/CN.4/217 and Add. 1, annex II), the draft convention on "Resrxin

ft is true that en a number of cases, arbitral tribunals have taken into account the internal situation of the
wrongdoing State to deny a specific form of reparation
Thus, in the Walter Fletcher Smith case, the arbitrator.
while maintaining that restitution should not be consul
ered inappropriate, pronounced himself, in "the best interests of the parties, and of the public", for compen&d-

tfedff temwy l o t h e person or
p r o p a t y of fraeigeisja". pfgpared by HwrawS L a w S c h o o l in 1929
( a n . 2) (reproduced in Yearbook...
1956, vol. II, p . 2 2 9 , d o c u m e n t
A/CN.4/96, anneR 9 ) ; the draft articles o n t h e responsibility of States
for d a m a g e caused in their territory to the person o r property o f foreigners, adopted on first reading by the Third C o m m i t t e e of t h e C o n ference for the Codification of International L a w , held at T h e H a g u e
in 1930 ( a n . 5) (League of Nations, d o c u m e n t
C.35l(c).
M.145(c).1930.V, reproduced in Yearbook..
. 1956. vol. II, p . 2 2 5 .
annex 3); and the draft convention o n the responsibility of States for
injuries caused in their territory to the person or property of aliens,
prepared by the Deutsche Gesellschaft fiir VolkerTecht ( G e r m a n International Law Association) in 1930 ( a n . 9, para. 2) ( r e p r o d u c e d in
Yearbook. .. 1969, vol. II. p. 149, d o c u m e n t A / C N . 4 / 2 1 7 a n d A d d I.
annex VIII).
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United Nations, Treaty Series,

vol. 7 1 , p . 101.
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See P. A. Bissonnette, La satisfaction comme mode de reparation en droit international
(thesis, University of Geneva) ( A n n e m a s s e .
Imprimerie G r a n d c h a m p , 1952), p. 2 0 ; such provisions being " c l e a r l y
intended to protect the internal legal system from outside interfere n c e " (Graefrath, loc. cit., (footnote 159 above), p. 7 8 ) .
165

See R G D I P (Paris), vol. 14 (1907), pp. 636

etseq.
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S e e R. L. Buell, " T h e d e v e l o p m e n t of the anti-Japanese agitation in the United S t a t e s " , Political Science Quarterly ( N e w York),
vol. 37 (1922), p p . 620 el seq.
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R G D I P (Paris), vol. 6 5 (1961), p. 8 1 3 .

Slate Papers.

1919, vol. 112, p. 1094.

169
Appeal from a judgment
of the Hungaro-Czechoslovak
Mixed
Arbitral
Tribunal
(The Peter Pdzmdny
University),
j u d g m e n t of
15 D e c e m b e r 1933, P.C.I.J.. Series A/B. No. 61, p. 2 0 8 .
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J u d g m e n t of 5 April 1933. P.C.I.J.. Series A/B. No. 53. p. 22

tion.171 Similarly, in the Greek Telephone Company case
(1935) the arbitral tribunal, while ordering restitutio, asserted that the author State could provide compensation
instead "for important State reasons". 172 Indemnification was also accepted in lieu of restitutio originally decided in the Melanie Lachenal case,173 the Franco-Italian
Conciliation Commission having agreed that restitutio
would require difficult internal procedures. More recently, the parties in the AM1NOIL case174 agreed that
restoration of the status quo ante following the annulment of the concession by Kuwaiti decree would be impracticable in any event. The Commission would however tend to view those decisions as based on excessive
onerousness or lack of proportion between the injury
caused and the burden represented by a specific form of
reparation rather than on obstacles deriving from municipal law.
(15) It is undeniable that the legal system of a State
which is bound up in close interaction with the political,
economic and social regime of the nation may frequently
be of relevance to the effective application of specific
forms of reparation. Nevertheless, this should not be
taken to mean that general international law recognizes
any form of reparation as subject to the municipal legal
systems of the author State and to the exigencies that
such a system is intended to satisfy. Any State which is
well aware of its international obligations—secondary as
well as primary—is bound to see to it that its legal system, not being opposable to the application of international legal rules, is adapted or adaptable to any exigencies deriving from such rules. Of course, a State is
entitled to preserve its political, economic or social system from any unlawful attempt against its sovereignty or
domestic jurisdiction on the part of other States. Nevertheless, it cannot as well feel entitled to oppose its interna corporis as legal obstacles to the fulfilment of an
international obligation to provide a specific form of
reparation. The juridical obstacles of municipal law are,
strictly speaking, factual obstacles from the point of
view of international law. Hence they should not be
treated as strictly legal obstacles in the same sense as obstacles deriving from international legal rules.

171
UNRIAA. vol. II (Saks No. I949.V.1). pp. 913 et seq., ai
p. 918.
172
See J. G. Wetter and S. M. Schwcbel, "Some little known c u e s
on concessions", The British Year Book of International Law, 1964,
vol. 40, pp. 216 et seq., at p. 221.
173
Decision No. 172 of the Conciliation Commission, of 7 July
1954 (UNRIAA, vol. XIII (Sales No. 64.V.3), pp. 130-131).
174
Arbitration between Kuwait and the American Independent Oil
Company (Aminoil); see ILM (Washington. D C ) , vol. XXI, No. I.
(January. 1982), pp. 976 et seq., at p. 982.

only by the application of the rule by PCIJ in the Chorzow Factory case178 but also in the cases in which States
or arbitral bodies have moved to reparation by equivalent only after the more or less explicit constat that, for
one reason or another, restitutio could not be effected.179
Secondly and most importantly, the primacy of restitution in kind is confirmed by the attitudes of the parties.
However conscious of the difficulties restitution in kind
may encounter, and at times of the improbability of obtaining reparation in such form, they have often insisted
upon claiming it as a matter of preference over reparation by equivalent.180 This being said, it would be theoretically and practically inaccurate to define restitution in
kind as the unconditionally or invariably ideal or most
suitable form of reparation to be resorted to in any case
and under any circumstances. The most suitable remedy
can only be determined in each instance with a view to
achieving the most complete possible satisfaction of the
injured State's interest in the "wiping out" of all the injurious consequences of the wrongful act, in full respect,
of course, of the rights of the author State. It is a rather
frequent occurrence that the parties agree, or the injured
State chooses, to substitute compensation, totally or in
part, for restitution in kind. There is however no contradiction between acknowledging that reparation by
equivalent is the most frequent form of reparation, on the
one hand, and recognizing at the same time that restitution in kind, rightly indicated as naturalis restitutio, is
the very first remedy to be sought with a view to reestablishing the original situation or the situation that
would exist if the violation had not intervened. The
flexibility with which restitution in kind must be envisaged in its relationship with the other forms of reparation
is in no sense in contrast with the primacy that befits this
remedy as a consequence of its most direct or immediate
derivation from the fundamental principle recalled
above.
(4) Concern for flexibility underlies the formulation of
the opening paragraph of article 7 which is couched in
terms of an entitlement of the injured State and makes
the discharge of the duty of restitution in kind conditional upon a corresponding claim on the part of the injured State.
178
With regard to this factory, the Court decided that the author
Slate was under "the obligation to restore the undertaking and, if this
be not possible, to pay its value at the time of the indemnification,
which value is designed to take the place o f restitution which has become impossible", and that "the impossibility, on which the Parties
are agreed, of restoring the Chorzow factory could therefore have no
other effect but that of substituting payment of the value of the under
taking for restitution" (judgment of 13 September 1928 (footnote 140
above), p. 48).
Mention must be made, however, of a different jurisprudential tendency which denies any primacy or priority to naturalis reparation.
Reference is made to the decision of the Permanent Court of Arbitration in the Russian Indemnity case in which the court, as Jimenez de
Arechaga put it, "attempted to limit redress for breaches of international law to monetary compensation" (loc. cit. (footnote 176 above),
p. 566), stating that:
"all State responsibility whatever its origin is finally valued in
money and transferred into an obligation to pay; it all ends or can
end, in the last analysis, in a money debt." (Decision of 11 November 1912 (Russia v. Turkey) (UNRIAA, vol. XI (Sales No. 61.V.4),
p. 441.)
As it pre-dates the Chonow Factory case, this dictum could be considered as set aside by PCIJ in the latter decision.
179
See in this regard the following cases: British claims in the Spanish zone of Morocco, decision of I May 1925 (United Kingdom v. Spain)
(UNRIAA. vol. II (Sales No. 1949.V.I), pp. 621-625 and 651-742); Religious Property expropriated by Portugal, decision of 4 September 1920
(ibid., vol. I (Sales No. 1948.V.2), pp. 7 et seq.; Walter Fletcher Smith
(ibid., vol. II (footnote 171 above), p. 918); Heirs ofLebas de Courmont.
decision No. 213 of 21 June 1957 of the Franco-Italian Conciliation
Commission (ibid., vol. XIII (Sales No. 64.V.3). p 764).

(5) The relationship of this duty to the original, primary obligation of the author State and the corresponding original right of the injured State is a matter of some
controversy. According to one doctrine, the obligation of
restitution in kind would not so much be one of the
modes of reparation—and as such one of the facets of
the new relationship coming into being as a consequence
of a wrongful act—as a continuing "effect" of the original legal relationship.181 The majority view,182 which the
Commission shares, is however that restitution in kind is
one of the forms of a secondary obligation to provide
reparation in a broad sense—an obligation which, in the
words of one writer, "does not replace the primary obligation resulting from the fundamental legal relationship
. . . but simply represents an addition to the original obligation, resulting from the failure to fulfil the latter, as a
consequence or result of the non-fulfilment of the original obligation".183 This approach, which preserves the
notion that the original obligation survives the violation,
is consistent with the Commission's position that cessation and restitution in kind are two distinct remedies
against the violation of international obligations.
(6) A distinction is generally made in the literature, according to the kind of injury fo which reparation is due,
between material restifitio and legal or juridical restitutio. Examples of material restitution include the release
of a detained individual or the hand'™ over to a State of
an individual arrested in its territory, uJ the restitution of
ships185 or other types of property186 including docu180
One may recall the initial claim of Germany in the Chorzow
Factory case (see footnote 140 above); the claim of Greece in the Forests in Central Rhodopia case (UNRIAA (footnote 141 above),
p. 1407); the United Kingdom claim in the Mexican Oil Expropriation
case (see B. A. Wortley, "The Mexican Oil Dispute 1938-1946", The
Grotius Society: Transactions for the Year 1957 (London), vol. 43,
p. 27); the United Kingdom request, in the Anglo-Iranian Oil Co.
case, for annulment of the nationalization of the company and for its
restoration "to the position as it existed prior to the . . . Oil Nationalization Act" of I May 1951 (I.C.J. Pleadings, Anglo-Iranian Oil Co.
Case, p. 124 and Judgment of 21 'Liy 1952, I.C.J. Reports 1952,
p. 93); and the claim of Belgium in the Barcelona Traction case, to
the effect that the author State should be bound, "in principle and in
the first instance, to wipe out the consequences of the unlawful activities of its authorities by restoring the status quo ante (restitutio in integrum)" (I.C.J. Pleadings, Barcelona Traction, Light and Power Company, Limited (New application; 1962), vol. I, p. 183, para. 373).

Also of significance, although they did not emanate from States, are
the claims against the Government of Libya on the part of nationalized foreign companies for the annulment of nationalization measures
and the re-establishment of the pre-existing situation.
181
Put forward originally by G. Balisdore Pallieri (Gli effetti
dell'atto illecito intemazsonile, Revista di Diritto Pubblico (Rome),
Series II, 23rd year, part 1 (1931), pp. 64 et seq.), this view seems to
have been taken up recently by C. Dominicd ("Observations sur les
droils de l'frat victime d'un fait intemationalement illicite", Droit international 2 (Paris, Pedone, 1982), pp. 25-31). Both authors believe
restitutio in integrum to differ from the various forms or modes generally ascribed to reparation in a wide sense; and the difference would
consist in the fact that, while pecuniary compensation (dommagesinterets) and satisfaction would respond to the exigencies of the new
situation represented by the material or moral injury suffered by the
injured State—a situation not covered by the original legal relationship affected by the wrongful act—restitutio in integrum would continue to respond to the original legal relationship as it existed, in terms
of a right on one side and an obligation on the other, prior to the occurrence of the wrongful act, such original relationship surviving intact (without novation or alteration) the commission of the violation
182
Upheld for instance by Reuter (loc. cit. (footnote 177 above),
p. 595) in the following terms:
"No doubt the implementation of responsibility does indeed give
rise to a new obligation, that to make reparation, but this consists
mainly in restoring the status quo, restitutio in integrum, in other
words in ensuring the most complete fulfilment possible of the
original obligation "

ments, works of art or even sums of money.187 The term
"juridical restitution" is used with reference to the case
where implementation of restitution requires or involves
the modification of a legal situation either within the legal system of the author State or within the framework
of the international legal relations between the author
State and one or more author States. Hypotheses of juridical restitution include the revocation, annulment or
amendment of a constitutional or legislative provision
enacted in violation of a rule of international law,188 the
rescinding of an administrative or judicial measure unlawfully adopted in respect of the person orproperty of a
foreigner169 or the nullification of a treaty.
Along those lines. Graefrath, after recalling that restitutio in integnm aims at restoration of the situation that would have existed in the
absence of the violation, specifies:
"That means, indeed, an obligation to eliminate the consequences
of the violation of rights." (Loc. cit. (footnote 159 above), p. 77.)
183
Cepelka, op. cit. (footnote 159 above), p. 18.
184
Examples of material restitution involving persons include the
"Trent" case (1861) and the "Florida" case (1864). both involving
the arrest of individuals on board ships 'see Moore, Digest, vol. VII,
pp. 768 et seq. and pp. 1090-1091) and the case concerning United
States Diplomatic and Consular Staff in Tehran in which 1CJ ordered
the Government of Iran to immediately release each and every United
States national held hostage in Iran (see footnote 142 above).
185
An example is the "Giaffarieh" case (1886) which originated
in the capture in the Red Sea by the Egyptian warship Giaffarieh of
four merchant ships from Massawa under Italian registry. The Foreign
Miniver of Italy instructed the Italian Consul General at Cairo that
"the act committed by the Giaffarieh was an arbitrary depredation
and w e have the specific right to request, in addition to compensation
for damages, restitution or reimbursement'" {La prassi italiana, 1st series, vol. II, pp. 901-902).
186

An example of material restitution of objects is the Temple of
Preah Vihear case^ (Merits): in its judgment o f 15 June 1962
{l.CJ. Reports 19O, pp. 6 et seq., at pp. 36-37). ICJ decided in favtm off fee Csambodiea claim wfakb included restittEon o f certain objacts mat had been removed from the area and the temple by the Thai
sa&sorities. Reference is also made to the Aloisi case (1881), originatiegj ifl m e seizure o f the property o f Italian merchants by Chilean militHy occupation authorities in the Peruvian city of Quilca during the
conflict between Chile and Pem (see La prassi italiana, 1st series, pp.
§67-868). Mention may furthennore be made of a number o f cases o f
restitution wfakh were decided by the Franco-Italian Conciliation
Commission instituted by the Treaty o f Peace o f 1947 including the
Hfael Mitropole case (Decision No. 6 5 o f 19 July 1950 (UNRIAA.
voL XDI (S-ties N o . 64.V.3), p. 219)), the Ottoz case (Decision No. 85
o f 18 September 1950 (ibid., p. 240)) and the Hinon case (Decision
No. 109 o f 31 October 1951 (ibid., p. 249)). However since those decisions were based upon conventional rules contemplating restitution
of objects, it is o f course doubtful whether they are applicable in defsraining the content o f a rule o f general (customary) law.
187
Examples include the "Macedonian"
case (1863), in which
Krag Leopold I of Belgium, w h o had been chosen as arbitrator, deekfed that "the Government o f C. [Chile] shall restitute to that of the
U.S. [United States) 3/5 o f the 70,400 piastres or dollars seized", plus
6 per cent interest, namely the sum confiscated from a United States
national by Chilean insurgents (Lapradelle-Politis, vol. II, pp. 182 et
seq., at p. 204); the "Presto" case (1864). in which the Italian Forejga Minister, admitting the error of Licata Customs in imposing the
payment o f a toll by the Norwegian ship Presto, provided for restitutioa of the unduly paid sum (La prassi italiana, 1st series, pp. 878879); and the Emanuele Chiesa case (1884), in which the Chilean
Government returned, with interest, a sum unduly taken from an Itali c s national arbitrarily accused o f collaboration with Peru during the
coaflict between Chile and Peru (ibid., pp. 899-900). Many other examples are to be found in the practice o f mixed claims commissions:
sea, among others, the Turnbull and Orinoco Company cases
(UNRIAA. vol. IX (Sales N o . E/F.59.V.5), pp. 2 6 et seq., the Composite ginirale des asphaltes de France case (ibid, pp. 389 et seq.).
She Pahnarejo and Mexico Gold Fields case (ibid., vol. V (Sales
No. 1952.V.3), pp. 298 et seq.); the Societa Anonima Michelin Italima case (ibid., vol. X m (Sales No. 64.V..3). p. 625) and the Woilemborg case, (ibid., vol. XIV (Sales No. 65.V.4), p. 291).

Shares have also been considered susceptible of restitutio. In the
Bmau-Nehoiasi Railway case between Germany and Romania, for instance, the decision of the arbitral tribunal of 7 July 1939 provided for
the restitution to a German company (Berliner Handels-Gesellschaft)
of 1,196 shares of the Romanian company Buzau-Nehoiasi Railway
following the German Government's claim to that effect (ibid,
vol. HI (Sates No. 1949. V.2), p. 1839).

(7) The Commission has not seen any need to reflect
in the text of article 7 the doctrinal distinction between
material and juridical restitutio which it considers, from
the viewpoint of the relations deriving from an internationally wrongful act, as a relative one. In the first place,
one can hardly conceive a restitution to be effected by a
State—whether of territory, persons or movable
objects—which would involve purely material operations. To return an unlawfully occupied or annexed territory, to withdraw a customs line unlawfully advanced, to
restore to freedom a person unlawfully arrested and detained, or to re-establish in their homeland a group of
persons unlawfully expelled and expropriated, legal provision must be made at the constitutional, legislative, judicial and/or administrative level. From that viewpoint
restitutio will be essentially legal. Material restitutio will
merely be in such cases a translation into facts of legal
provisions. Except in rare instances, as in a trivial case
of frontier guards casually and innocently trespassing on
foreign territory or in a case of harassment of a diplomat
by municipal policemen in the course of a traffic jam
(two cases that would probably not even reach the
threshold of an internationally wrongful act), it would
seem rather difficult to imagine cases of purely material
international restitutio. In practice, any international restitution in kind will be an essentially juridical restitutio
within the legal system of the author State, accompanying or preceding material restitutio.191 In the second
place, it should be borne in mind that from the viewpoint
ofjnternarional law—in conformity with the generally
169
Mestion may be made in this cootext of the abrogation of article 61 (2) of the Weimar Constitution (Constitution o f the Reich
of 11 August 1919), which, in violation of the Treaty of Versailles
of 28 June 1919, provided for the participation of Austrian delegates
in the German Reichsrat; following French protests, the provision was
aaaulled by Germany (loc. cit. (footnote 167 above)).
189
An example is the Martini case in which the arbitral tribunal
deckled (decision of 3 May 1930) that the Venezuelan Government
was under an obligation to annul the judgement of the Venezuelan
Federal and Appeals Court that had annulled the railway and mining
concession granted to an Italian company (UNRIAA, vol. II (Sales
No. I949.V.I), pp. 975 et seq.).
190

In the Bryan-Chamorro

Treaty case, El Salvador requested that:

"the appropriate decree may issue fixing the legal situation to be
mainlBined by the Government of Nicaragua in the matter which is
the subject of this complaint, in order that the things here in litigation may be preserved in the status in which they were found before conclusion and ratification of the Bryan-Chamorro Treaty.
After expressing its opinion on the juridical status of Fonseca Bay,
the Central American Court of Justice decided:
"Third.
That the Bryan-Chamorro Treaty of August Fifth,
nineteen hundred and fourteen, involving the concession of a naval
base in the Gulf o f Fonseca, constitutes a menace to the national
security of El Salvador and violates her rights of co-ownership in
the waters of said G u l f . . . ;
"Fourth.
That said treaty violates Articles II and IX o f the
Treaty of Peace and Amity concluded at Washington by the Central American States on the twentieth of December, nineteen hundred and seven;
"Fifth.
That the Government of Nicaragua, by availing itself
of measures possible under the authority of international law, is under the obligation to re-establish and maintain the legal status that
existed prior to the Bryan-Chamorro Treaty between the litigant republics in so far as relates to matters considered in this action . . . " .
(Anales de la Cone de Justicia Centroamericana (San Jos£, Costa
Rica), vol. VI, Nos. 16-18 (December 1916-May 1917), p. 7; AJIL
(Washington, D.C.), vol. 11 (1917), pp. 674 et seq., at pp. 683 and
696).
Another example is the Legal Status of Eastern Greenland case, in
which Denmark asked PCIJ for judgement to the effect that:
"the promulgation of the above-mentioned declaration of occupation and any steps taken in this respect by the Norwegian Government constitute a violation of the existing legal situation and are
accordingly unlawful and invalid." (Judgment of 5 April 1933
(footnote 170 above), p. 23.)

recognized separation between legal systems—rules of
municipal law as well as administrative or judicial decisions must be viewed as mere facts. It is useful to recall
what PCU stated in that respect when it was confronted
with the question whether and in what sense it would be
appropriate for it to deal, within the framework of international adjudication, with a piece of the national legislation of a State:
It might be asked whether a difficulty does not arise from the fact
that the Court would have to deal with the Polish law of July 14th,
1920. This, however, does not appear to be the case. From the standpoint of International Law and of the Court which is its organ, municipal laws are merely facts which express the will and constitute the activities of States, in the same manner as do legal decisions or
administrative measures. The Court is certainly not called upon to interpret the Polish law as such; but there is nothing to prevent the
Court's giving judgment on the question whether or not, in applying
that law, Poland is acting in conformity with its obligations towards
Germany under the Geneva Convention.

(8) The Commission concludes that, in so far as the
distinction between material and legal restitutio may be
of relevance within the national legal system of the
author State, it merely stresses the different kinds of operation which the organ1: of the author State should carry
out in order to achieve restitution in kind. One set of actions, which may be placed under the heading of material restitutio, are those actions of State organs which,
from the point of view of national law, do not require
any modif nations of a legal nature. Another group
would consist of such actions of legislative, administrative or judicial organs as are o € 'egal relevance from the
point of view of the municipal law of the author State
and in the absence of which restitution would not be feasible. It follows that, as a rule, material and legal restitutio should be viewed not so much as different remedies
but as distinct aspects of one and the same remedy.
(9) In the hypothetical case where restitutio involves
only international (instead of merely national) legal aspects, the distinction might appear to be of greater moment, as the necessary legal operation would entail the
modification of an international legal relationship, situation or rule. One example could be a case where restitutio by author Stcfs A in favour of injured State B involved the annulment of a treaty relationship with State
C. Another example would be a case where restitutio by
State A in favour of State B involved the renunciation of
a claim or the annulment or withdrawal of a unilateral
act. In this context, the question arises whether, in what
sense and under what conditions a third-party decision
(of a permanent or ad hoc international body) could
bring about directly—by the modification or annulment
of legal situations, acts or rules—any form of legal restiThe Court decided:
"that the declaration of occupation promulgated by the Norwegian
Government on July 10th, 1931, and any steps taken in this respect
by that Government, constitute a violation of the existing legal
situation and are accordingly unlawful and invalid." (Ibid., p. 75.)
191
An example of a case in which the legal and the material elements are closely bound together is the Peter Pdzmdny University
case (see footnote 169 above) in which PCU decided, against the contention of Czechoslovakia (that on the basis of the Treaty of Trianon
of 4 * m e 1920 there was no title to restitution);
"(b) that the Czechoslovak Government is bound to restore '.o
the Royal Hungarian Peter Pazminy University of Budapest the
immovable property claimed by it, freed from any measure of
transfer, compulsory administration, or sequestration, and in the
condition in which it was before the application of the measures in
question". (Appeal from a judgment. . . (see footnote 169 above),
P- 249.)
It is obvious that here restitutio would involve both legal and material
actions.
192
Case concerning Certain German interests in Polish Upper
Silesia (Merits), judgment of 25 May 1926, P.C.I.J., Series A, No. 7,
p. 19.

tutio within the national law of the author State or within
international law itself. With regard to national law, reference can indeed be found in the literature to "invalidities" or "nullities" to be attached to national administrative and judicial acts or to legislative or constitutional
provisions on the strength of international law.193 In
practice, the Legal Status of Eastern Greenland case194
provides the best known example of the use of similar
concepts. The Commission is of the view that all that international law—and international bodies—are normally
fit or enabled to do with regard to internal legal acts,
provisions or situations is to declare them to be in violation of international obligations and as such sources of
international responsibility and further to declare the
duty of reparation, such reparation requiring, as the case
may be, invalidation or annulment of internal legal acts
on the part of the author State itself.195 As regards the
question whether it is possible for an international tribunal to directly annul international legal rules, acts, transactions or situations, for the purpose of reparation in the
form of restitution in kind,196 the Commission is inclined
to answer it in the affirmative but observes that since the
effects of decisions of international tribunals are normally confined to the parties, any act or situation the effects of which extend beyond the bilateral relations between the parties could not be modified or annulled
except by the States themselves, unless the relevant instruments provided otherwise.
(10) The injured State's entitlement to restitution in
kind is not unlimited. It is subjected to the exceptions
listed in article 7, subparagraphs (a) to (d). The phrase
"provided and to the extent that" which precedes the
listing of exceptions makes it clear that if restitution in
kind is only partially excluded under any one of the exceptions, then that part of it which it is possible to provide is due.
193
See, for example, F. A. Mann, "The consequences of an international wrong in international and municipal l a w " , The British Year
Book of International Law, 1976-1977, vol. 48, pp. 5-8.
194
See footnote 170 above.
195
Along those lines, Graefrath states as follows:
"In general, however, the elimination of an internationally illegal act requires a new action, since wrongfulness according to international law does in general not entail invalidity under domestic
law." (Loc. cit. (footnote 159 above), p. 78.)
196
A case that seems to be rather close to an international legal restitution directly effected by judicial decision is that of the Free Zones
of Upper Savoy and the District of Gex (Judgment of 7 June 1932,
P.C.I.J., Series A/B, No. 46, p. 9 6 ) in which PCIJ, after deciding, in
accordance with article 1 of the Special Agreement between Switzerland and France, that article 4 3 5 , paragraph 2 , of the Treaty of Versailles ' 'neither has abrogated nor is intended to lead to the abrogation
of the provisions" o f the pre-existing international instruments concerning the ' 'customs and economic regime'' o f the two areas, concluded (with regard to the further question referred to it under article
2 of the Special Agreement):
' 'In regard to the question referred to in Article 2, paragraph I,
of the Special Agreement:
"That the French Government must withdraw its customs line in
accordance with the provisions of the said treaties and instruments;
and that this regime must continue in force s o long as it has not
been modified by agreement between the Parties." (Ibid., p. 172.)
Although the Court did not expressly qualify its decision as purporting a French obligation of restitutio, the withdrawal envisaged obviously implies, in addition to the cessation of a situation not in c o n formity with international law, the re-establishment of the status quo
ante which is at least the main portion of the essential content of resti-

(11) The first exception to restitution in kind is impossibility and in the first place factual or material impossibility which is dealt with in subparagraph (a). In the
case of material restitution, total or partial impossibility
derives from the fact that the nature of the event and of
its injurious effects have rendered restitutio physically
impossible.197 Such may be the case either because the
object to be restored has perished, because it has irremediably deteriorated or because the relevant state of affairs has undergone a factual alteration rendering physical restitutio impossible. The rule is quite obviously an
unavoidable consequence of ad impossibilia nemo
tenetur.
(12) A second exception, dealt with in subparagraph
(h), concerns the case where restitution in kind encounters an obstacle in a peremptory norm of international
ltw. As has already been noted, the general question of
legal impossibility to make restitution encompasses impossibility deriving from international legal obstacles
and impossibility deriving from municipal law obstacles.
The latter aspect has been dealt with in article 6 bis196
since, as indicated in paragraph (10) of the commentary
to that article, it may arise in connection with any form
of reparation, even though, in practice, it has usually
come up in relation to restitution in kind. As regards impossibility deriving from international legal obstacles,
subparagraph (b) of the present article gives it a narrow
scope, limited to the case where making restitution in
kind would violate a peremptory norm of international
law. In the other instances of so-called legal impossibility "deriving from international law", it is not really a
matter of an "impossibility" affecting the legal obligations to provide restitution in kind. The impossibility derives more precisely from the relativity of international
legal situations. Clearly, if the State which should provide restitutio could only do so by infringing one of its
international obligations towards a "third" State, this
does not really affect the responsibility relationship between the wrongdoing State and the injured State entitled to claim restitutio to the injured State on the one
hand and the "third" State on the other hand.
(13) In this context, the Commission has examined the
question of the relationship between the general rule
which puts the author State under the obligation to provide restitutio in integrum and the concept of domestic
197
Doctrine i s unanimous in noting that "there is no difficulty as
to physical or material impossibility: it is evident that no restiiutio in
integrum may be granted if, for instance, an unlawfully seized vessel
has been sunk" (Jimenez de Arechaga, loc. cit. (footnote 176 above),
p. 566); or if the object is permanently lost or destroyed (Balladore
Pallieri, loc. cit. (footnote 181 above), p. 720); or, as suggested by
Salvioli, "if there are no others of the same kind" (loc. cit. (footnote
IS9 above), p. 237). Alvarez de Eulate speaks of "irreversible situations" and indicates some hypotheses: "dissimilarity between the
original situation and the existing situation, especially because of the
passage of time . . . disappearance or destruction of the property"
{loc. cit. (footnote 161 above), pp. 268-269). For similar views, see
D. P. O'Connell, International Law, 2nd ed. (London, Stevens, 1970),
vol. II, p. 1115 and Schwarzenberger, op. cit. (footnote 177 above),
pp. 6 3 5 and 6 5 8 . Mention of material or physical impossibility is also
found in practice, especially after the Chorzow Factory case (see footnote 140 above).
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Under paragraph 3 of article 6 bis, the wrongdoing Slate may
not invoke the provisions of its internal law as justification for the
failure to provide full reparation.

jurisdiction. It has come to the conclusion that this concept cannot and should not put into question any other
(primary or secondary) obligation deriving from international law. The very existence of an international obligation excludes that a claim to compliance therewith by
any State could constitute an attempt against the domestic jurisdiction of that State. As regards in particular the
domestic law of the author State, it should be kept in
mind that there is hardly an international rule compliance with which does not imply some repercussion on
the municipal law of the State which is bound by the
rule. The belief that domestic jurisdiction, and the principle of non-intervention therein, may interfere in any
sense with the obligation to provide restitution in kind or
any other form of reparation or, for that matter, mere
cessation or discontinuance of wrongful conduct derives
from a confusion between, on the one hand, the right of
the State to obtain restitutio (or any form of redress other
than restitutio), as a matter of substantive law, and on
the other hand, the right of an "unsatisfied" injured
State to take measures aimed at securing cessation
and/or reparation. Unlike the substantive rights to cessation or reparation, such measures must be subject, except
in the case of crimes to be determined, to the limit of domestic jurisdiction.. Respect for domestic jurisdiction, in
other words, is a condition of the lawfulness of an action
by a State or by an international body. It is not, and obviously could not be, a condition of lawfulness of an international legal rule or obligation.
(14) The third exception to which the right to obtain
restitutio is subjected, dealt with in subparagraph (c), is
based on equity and reasonableness and seeks to achieve
an equitable balance between the onus to be sustained by
the author State in order to provide restitution in kind
and the benefit which the injured State would gain from
obtaining reparation in that specific form rather than
compensation. It finds support both in doctrine and in
practice. A number of writers assert, in fact, that even if
the re-establishment of me status quo ante or of the situation that would have existed if the wrongful act had not
occurred would be physically and/or juridically possible,
it would be, in the words of one of them, "unreasonable
to allow a claim for restitution in integrum if this mode
of reparation would impose a disproportionate burden
upon the guilty State and if the delinquency can also be
atoned by a pecuniary indemnification".199 A similar approach is reflected in paragraph 3 of article 9 of the draft
convention on the responsibility of States for injuries
caused in their territory to the person or property of aliens, prepared by the Deutsche Gesellschaft fur Volkerrecht (German International Law Association) in
1930,200 which reads as follows:
3. Re-establishment may not be demanded if such a demand is unreasonable, and in particular if the difficulties of re-establishment are
disproportionate to the advantages for the injured person.

Subparagraph (c) is similarly based on a comparison between the situation of the wrongdoing State and that of
199
J. H. W. Verzijl, International Law in Historical Perspective
(Leiden, Sijthoff, 1973), part VI, p. 744. A similar position is taken by
Personnaz, op. cit. (footnote 162 above), pp. 89-90; and Nagy, loc. cit.
(footnote 175 above), p. 177.
200
Reproduced in Yearbook. . . 7969, vol. II, pp. 149, document
A/CN.4/217 and Add.l, annex VIII.

tbe injured State. The Commission is aware that, for
some writers, the comparison should be between the burden for the wrongdoing State and the gravity of the
wrongful act.201 Viewed in this perspective, the limit of
excessive onerousness would assume a different weight
according to the qualitative and quantitative dimension
of the wrongful act for which reparation is sought. Indeed in the case of the most serious wrongful acts such
as aggression or genocide, it would be inequitable for the
effort of reparation incumbent upon the author State—
including specifically the fullest restitution in kind—to
be considered excessive in proportion to the violation
committed by that State. This is a point the Commission
will explore in depth when it undertakes the analysis df
the legal consequences of international crimes.
(15) The exception as formulated in subparagraph (c)
may be considered to underlie a number of arbitral decisions including in particular those referred to in paragraph (14) of the commentary to article 6 bis. Mention
should also be made in this context of the Forests in
Central Rhodopia case, in which the judge, while admitting in principle a preference for restitutio, considered it
to be less practicable than indemnification, notwithstanding die difficulties the latter would also entail.202
(16) The phrase "out of all proportion" makes it cleai
that the wrongdoing State is relieved of its obligation to
make restitution only if there is a grave disproportionaiity between the bv Azn which this mode of reparation
would impose on that State and the benefit which the injured State would derive therefrom. The Commission is
aware that, in practice, it may prove difficult to, on the
one hand, compare the burden imposed on the wrongdoing State by restitution in kind and the benefit accruing to the injured State in obtaining restitution instead of
compensation and, on the other hand, weigh the benefit
which the injured State would derive from restitution in
kind against the benefit it will derive from compensation. In practice however, the States concerned will normally come to an agreement on the issue, which will
then be solved consensually. If third-party settlement
had ultimately to be resorted to, an equitable balance between the conflicting interests at stake would have to be
attained on the basis of the facts.
(17) Subparagraph (d) provides that restitution in kind
is not mandatory for the wrongdoing State if it would seriously jeopardize its political independence and economic stability whereas failure to obtain restitution in
kind would not have a comparable impact on the injured
State. The text implies that if the terms of the comparison are equal, then the interest of the injured State would
prevail and restitution in kind would have to be pro201
According to Personnaz, for instance, "the author of the harmful act should not be required to make too great an effort, out of proportion with the gravity of his delinquency" (op. cit. (footnote 162
above), pp. 89-90). Along the same lines, article 7 of the draft treaty
concerning the responsibility of a State for internationally illegal acts,
prepared by Karl Strupp in 1927 provides:
"An injured State is not unlimited in its election of remedies.
Such remedies may not be incommensurate in severity with the
original injury or by their nature be humiliating." (Reproduced in
Yearbook...
1969, vol. II, p. 151. document A/CN.4/217 and
Add.l, annex IX.)
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See footnote 141 above.

vided. The Commission realizes that subparagraph (d)
refers to very exceptional situations and may be of more
retrospective than current relevance. This is due in large
measure to the rise in importance of bilateral investment
agreements. The area of foreign investment, to which it
principally refers, has been undergoing—also under the
influence of a number of resolutions of the General Assembly203—a rather marked evolution. The Commission
submits that any provision concerning indemnification
has really to do with the content of die primary rule and
the conditions thereof rather man the content of the secondary rule on reparation. In the measure, however, in
which the matter is of relevance for the purposes of the
so-called secondary rules, the Commission believes that
the quality and quantity of reparation depend, in the first
place, on whether the nationalization was a lawful or an
unlawful one. Lawful are the nationalizations conforming to the two basic requirements of public interest and
non-discrimination. Unlawful are the nationalizations
which do not meet both requirements. Unlike unlawful
nationalization, which calls for full reparation (namely,
restitution in kind and compensation), lawful nationalization would call for adequate compensation. Failure to
meet such obligations would of course be, by itself, an
internationally wrongful act.
Article

[8]

Compensation
1.
The injured State is entitled to
obtain from the State which has
committed an internationally wrongful
act compensation for the damage caused
by that act, if and to the extent that
the damage is not made good by
restitution in kind.
2.
For the purposes of the present
article, compensation covers any
economically assessable damage
sustained by the injured State, and may
include interest and, where
appropriate, leas of profits.
(1) Compensation is the main and central remedy resorted to following an internationally wrongful act. As
stated by PCIJ in the Chorzdw Factory case (Merits), it
is "a principle of international law that the reparation of
a wrong may consist of an indemnity . . . This is even the
most usual form of reparation".204 Compensation is of
course not die only mode of reparation consisting in the
payment of a sum of money: nominal damages or damages reflecting the gravity of the infringement, both dealt
with in article 10 on satisfaction are also of a pecuniary
203
It is hardly necessary to recall such General Assembly resolutions as resolutions 1803 (XVII) of 14 December 1962 and 3171
(XXVIII) of 17 December 1973 on permanent sovereignty over natural resources; the Declaration on the Establishment of a New International Economic Order (resolution 3201 (S-VI) of 1 May 1974); and
the Charter of Economic Rights and Duties of States (resolution 3281
(XXK) of 12 December 1974). On the principle of self-determination
and permanent sovereignty over natural resources as related to the issue of nationalizations in international law, see R. Bystricky, "Notes
on certain international legal problems relating to socialist nationalization", Vlth Congress of the International Association of Democratic Lawyers (Brussels, 22-25 May 1956) (Brussels, [n.d.]), p. IS.
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nature but they perform a function distinct from that of
compensation, even considering that a measure of retribution is present in any form of reparation.
(2) Hie distinction between payment of moneys by
way of compensation and payment of moneys for other
purposes is generally recognized and frequently emphasized in the relevant literature.203 Explicit indications in
the same sense are also to be found in jurisprudence. In
the "Lusitania" case, for example, the umpire expressed
himself clearly when he stated:
The fundamental concept of 'damages' is . . . reparation for a loss®
suffered, a judicially ascertained compensation* for wrong. The remedy should be commensurate with the loss, so that the injured partv
may be made whole. The superimposing of a penalty in addition to
lull compensation ami naming it damages, with the qualifying word
exemplary, vindictive, or punitive, is a hopeless confusion of terms,
inevitably leading to confusion of thought...

Another instance is the case concerning the Responsibility of Germany for acts committed after 31 July 1914
and before Portugal entered the war, in which the arbitral tribunal unambiguously separated the compensatory
and punitive consequences of the German conduct.207
(3) In formulating the rules governing compensation,
the Commission has taken cognizance of the natural tendency of arbitral tribunals and commissions to have recourse to rules of private law, particularly of Roman
205
See, for instance, C. Eagleton, The Responsibility of Stales in
International Law (New York, New York University Press, 1928):
"The usual standard of reparation, where restoration of the
original status is impossible or insufficient, is pecuniary payment
. . . It has usually been said that the damages assessed should be
for the purpose only of paying the loss suffered,* and that they are
thus compensatory rather than punitive in character*." (p. 189.)
Along the same lines, see Jimenez de Arechaga, loc. cit., (footnote 176 above).
^Decision of 1 Novc.oer 1923 (UNRIAA, vol. VII (Sales
No. 1956.V.5), pp. 32 etseq., at p. 39).
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Decision of 30 June 1930 (Portugal v. Germany) (UNRIAA,
vol. II (Sales No. 1949.V.I), pp. 1035 et seq.). The tribunal stated:
"In addition to reparation for actual damage caused by the acts
committed by Germany during the period of neutrality, Portugal
claims an indemnity of 2,000 million gold marks because of 'all the
offences against its sovereignty and for the violation of international law*. It makes this claim on the grounds that the indemnity
under this heading 'will demonstrate the gravity of the acts in terms
of international law and the rights of peoples' and 'it will help . . .
to show that such acts cannot continue to be performed with impunity'. Apart from the sanction of disapproval by conscience and by
international public opinion, they would be matched by material
sanctions...'
"It is therefore very clear that it is not in reality an indemnity, or
reparation for material or even moral damage, but rather sanctions,
a penalty inflicted on the guilty State and based, like penalties in
general, on ideas of recompense, warning and intimidation. Yet it is
obvious that, by assigning an arbitrator the task of determining the
amount of the claims for the acts committed during the period of
neutrality, the High Contracting Parties did not intend to vest him
with powers of repression. Not only is paragraph 4, under which he
is held competent, contained in Past X of the Treaty, entitled 'Economic clauses', whereas it is Part VII that deals with 'Sanctions',
but it would be contrary to the clearly expressed intentions of the
Allied Powers to say that they contemplated imposing pecuniary
penalties on Germany for the acts it committed, since article 232,
paragraph 1, expressly recognizes that even simple reparation of
the actual losses it had caused would exceed its Financial capacity.
The sanction claimed by Portugal therefore lies outside the competence of the arbitrators and the context of the Treaty." (Ibid.,
pp. 1076-1077.)

law.208 It has at the same time recognized, in line with
the majority of the doctrine,209 that it was impossible, in
view of the number and variety of concrete cases to find
or even conceive very detailed rules applying mechanically or indiscriminately to any cases or groups of cases.
It has therefore concluded that the rules on compensation
were bound to be relatively general and flexible, even
though they could be formulated so as to set forth the
rights of the injured State and the corresponding obligations of the wrongdoing State.
(4) Paragraph I provides that the injured State is "entitled" to obtain from the wrongdoing State compensation for the damage "caused" by that act, "if and to the
extent that the damage is not made good by restitution in
kind". The concept of entitlement, the requirement of a
causal link and the relationship between compensation
and restitution in kind will now be dealt with in the
above order.
(5) Like all the articles on reparation, article 8 is
couched in terms of an entitlement of the injured State
and makes the discharge of the duty of compensation
conditional upon a corresponding claim on the part of
the injured State.
(6) The requirement of a causal link between the
wrongful act and the damage calls for more extensive
comments. While the requirement itself is universally
taken for granted, the distinction between the consequences that may be considered to have been caused by
a wrongful act, and hence indemnifiable, from the ones
not to be considered as such and therefore not indemnifiabS©/has attracted considerable attention in doctrine and
in practice. For some time in the past, this question has
been discussed in terms of a distinction between "direct" and "indirect" damage. This approach, however,
has given rise to doubts because of the ambiguity and the
scant utility of such a distinction.210 In international jurisprudence,2" the expression "indirect damage" has
been used to justify decisions not to award damages. No
clear indication was given, however, about the kind of
relationship between event and losses that would justify
208
The influence of rules of private law is acknowledged by many
writers including Nagy, loc. cit. (footnote 175 above), pp. 178-179;
Cepeika, op. cit. (footnote 159 above); L. Re'tzer, IM reparation
comme consequence de I'acte illicite en droit international (Paris,
Sirey, 1938), pp. 161-162, and Anzilotti, op. cit. (footnote 162 above),
p. 524. The last two writers however disagree on the status of the principles of municipal law as applied in the relevant international jurisprudence. Anzilotti takes the view that in resorting to the rules of private law, international tribunals do not apply national law as such;
they apply international legal principles modelled on municipal principles or rules. Reitzer, on the other hand, considers that the rules of private law do not form part of general international law.
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Graefrath, loc. cit. (footnote 159 above), p. 101. See also Verzijl, op. cit. (footnote 199), pp. 746-747; Eagleton, op. cit. (footnote
205 above), p. 191; Reitzer, op. cit. (footnote 208 above); and Gray,
op. cit. (footnote 160 above), pp. 33-34.
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See Personnaz, op. cit. (footnote 162 above), p. 135; Eagleton,
op. cit. (footnote 205 above), pp. 199-202; Morelli, op. cit. (footnote
162 above), p. 365; Bollecker-Stern, op. cit. (footnote 159 above).
pp. 204-211; and Gray, op. cit. (footnote 160 above), p. 22.
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The "Alabama" case is cited by A. Hauriou ("Les dommages
indirects dans les arbitrages internationaux", RGDIP (Paris), vol. 31
(1924), p. 209) as the most striking application of the rule excluding
"indirect" damage.

-253their qualification as "indirect".212 Also worthy of mention in this context are two statements of the United
States-German Mixed Claims Commission. The first,
which is to be found in the decision taken by the Commission in the South Porto Rico Sugar Company case213
describes the term "indirect" used with regard to damage as "inapt, inaccurate and ambiguous" and the distinction between "direct" and "indirect" damage as
"frequently illusory and fanciful". The second is taken
from administrative decision No. II of the Commission,
dated 1 November 1923, and reads:
[t matters not whether the loss be directly or indirectly sustained so
long as there is a clear, unbroken connection between Germany's act
god the loss complained of. 214

(7) Rather than the directness of the damage, the criterion is thus indicated as the presence of a clear and unbroken causal link between the unlawful act and the injury for which damages are being claimed. For injury to
be indemnifiable, it is necessary for it to be linked to an
unlawful act by a relationship of cause and effect215 and
an injury is so linked to an unlawful act whenever the
normal and natural course of events would indicate that
the injury is a logical consequence of the act or whenever the author of the unlawful act could have foreseen
the damage it caused. Although the conditions of normality and pric cfability nearly always coexist (in the
sense that the causing of the damage could also have
been predicted if it were within the norm),216 they receive varying degrees of emphasis in practice. Predictability prevails in judicial practice. One clear example is
the decision in the Portuguese Colonies case (Naulilaa
incident).217 The injuries caused to Portugal by the revolt
of the indigenous population in its colonies were attributed to Germany because it was alleged that the revolt
had been triggered by the German invasion. The responsible State was therefore held liable for all the damage
which it could have predicted, even though the link between the unlawful act and the actual damage was not
really a "direct" one. On the contrary, damages were
not awarded for injuries that could not have been foreseen:
. . . it would not be equitable for the victim to bear the burden of damage which the author of the initial unlawful act foresaw and perhaps
even wanted, simply under the pretext that, in the chain linking it to
his act, there are intermediate links. Everybody agrees, however, that,
even if one abandons the strict principle that direct damage alone is
indemnifiable, one should not necessarily rule out, for fear of leading
to an inadmissible extension of liability, the damage that is connected
to the initial act only by an unforeseen chain of exceptional circumstances which occurred only because of a combination of causes alien
to the author's will and not foreseeable on his part. 218
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See, in that sense, Anzilotti, op. cit. (footnote 162 above),
p. 431; Hauriou, op. cit. (footnote 211 above); and Reitzer, op. cit.
(footnote 208 above), p. 180. 213
This was one of the War-Risk Insurance Premium Claims
cases; decision of 1 November 1923 of the Mixed Claims Commission (UNRIAA, vol. VII (Sales No. 1956.V.5), pp. 62-63).
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Ibid., p. 29.
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In this sense, see Personnaz, op. cit. (footnote 162 above),
p. 136; and Eaglelon, op. cit. (footnote 205 above), pp. 202-203.
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See, for example, Salvioli, loc. cit. (footnote 1S9 above),
p. 251; and Reitzer, op. cit. (footnote 208 above), p. 183.
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Decision of 31 July 1928 (Portugal v. Germany) (UNRIAA.
vol. II (Sales No. 1949.V.I), pp. 1011 etseq.).
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Ibid., p. 1031.

(8) The Commission does not consider it correct to exclude predictability from the requisites for determining
causality for the purposes of compensation. At most it
can be said that the possibility of foreseeing the damage
on the part of a reasonable man in the position of the
wrongdoer is an important indication for judging the
"normality" or "naturalness" which seems to be an undeniable prerequisite for identifying the causality link.
Administrative decision No. II of the United StatesGerman Mixed Claims Commission, mentioned above,
once again provides a valuable example of the way in
which the test of normality is applied in identifying the
causality link:
. . . It matters not how many links there may be in the chain of causation concerning Germany's act with the loss sustained, provided there
is no break in the chain and the loss can be clearly, unmistakably and
definitely traced, link by link, to Germany's act. 21

(9) The criterion for presuming causality when the
conditions of normality and predictability are met requires further explanation. Both in doctrine and in judicial practice, one notes a tendency to identify the criterion in question with the principle of proximo causa as
used in private law. Brownlie, referring to the Dix
case,220 says that:
. . . There is some evidence that international tribunals draw a similar
distinction, and thus hold governments responsible "only for the
proximate and natural consequences of their acts", denying "compensation for remote consequences, in the absence of evidence of deliberate intention to injure".

Following the disintegration of the Cosmos 954 Soviet
satellite with a nuclear power source on board over its
territory in 1978, Canada stated in its claim:
In calculating the compensation claimed, Canada has applied the
relevant criteria established by general principles of international law
according to which fair compensation is to be paid, by including in its
claim only those costs that are reasonable, proximately caused by the
intrusion of the satellite and deposit of debris and capable of being
calculated with a reasonable degree of certainty.

(10) It seems therefore that an ^dicious use of the
adjective "proximate" (with reference to "cause") in
order to indicate the type of relation which should exist
between an unlawful act and indemnifiable injury is not
without a certain degree of ambiguity. That adjective
would seem utterly to exclude the indemnifiability of
damage which, while linked to an unlawful act, is not
close to it in time or in the causal chain.
219

The United States-German Mixed Claims Commission added:
"Where the loss is far removed in causal sequence from the act
complained of, it is not competent for this tribunal to seek to unravel a tangled network of causes and of effects, or follow, through
a baffling labyrinth of confused thought, numerous disconnected
and collateral chains, in order to link Germany with a particular
loss. All indirect losses are covered, provided only that in legal
contemplation Germany's act was the efficient and proximate
cause and source from which they flowed. The simple test to be applied in all cases is: has an American national proven a loss suffered by him, susceptible of being measured with reasonable exactness by pecuniary standards, and is that loss attributable to
Germany's act as a proximate cause?" (UNRIAA, vol. VII (Sales
No. 1956.V.5), p. 30).
220
Decision rended down in 1903 by the United StatesVenezuelan Mixed Claims Commission (UNRIAA, vol. IX (Sales No.
E/F.59.V.5), pp. 119 et seq., at p. 121).
221
J. Brownlie, System of the Law of Nations: State Responsibility,
Part I (Oxford, Clarendon Press, 1983), p. 224.
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ILM. vol. XVIII (1979), p. 907, para. 23 of the claim.

(11) Use Commission is thus inclined to think that the
causal link criterion should operate as follows:
(a) Damages must be fully paid in respect of injuries
that have teen caused immediately and exclusively by
the wrongful act;223
(h) Damages must be fully paid in respect of injuries
for which the wrongful act is the exclusive cause, even
though they may be linked to that act not by an immediate relationship but by a series of events each exclusively
linked with each other by a cause-and-effect relationCausation is thus to be presumed not only in the presence of a relationship of "proximate causation". It is to
be presumed whenever the damage is linked to the
wrongful act by a chain of events which, however long,
(12) Consideration must be given to cases in which injuries are not caused exclusively by an unlawful act but
have been produced also by concomitant causes among
which the wrongful act plays a decisive but not exclusive
role. One poa.^ibility, already dealt with in the context of
article 6 bis, is that the damage may be partly due to the
negligence or to a deliberate act or omission of the injured State. Other hypotheses concern the concurrent
wrongdoing of several States224 and the intervention of
an independent cause external to the wrongdoing State
resulting in an aggravation of the harm that would have
otherwise resulted from the wrongful act.
(13) Innumerable elements, of which actions of third
parties and economic, political and natural factors are
just a few, may contribute to a damage as concomitant
causes.225 In such cases, as in the case dealt with in paragraph 2 of article 6 bis, to hold the author State liable for
full compensation would be neither equitable nor in conformity with a piu^r application of the causal link criterion. The solution should be the payment of damages in
223
J. Combacau, " L a responsabilifcg Internationale", in H. Thieny
and others, Droit international public, 4th ed. (Paris, Montchrestien,

1984), spsaks in such a case of a "causalite* au premier degr6: celle
qui unit sans aucun inierm6diake le fait ge"ne"rateur au dommage"
(p. 711).
224
The Nauru case which is pending before ICJ might provide useful indications in this context.
223
One example is the Yuille, Shortridge and Co. case (Decision of
21 October 1861 (Great Britain v. Portugal) (Lapradelle-Politis, vol.
II, pp. 78 et seq.)). The case concerned an English wine-exporting
company with registered office in Portugal, which was wrongly found
liable by the Portuguese courts after an irregular procedure. The main
injury for which the company sought reparation was represented by
the costs it had sustained in the course of the hearing. "Accessory injuries" were the fall in sales, since the company's activities had been
partly paralysed. As summed up by Hauriou, loc. cit. (footnote 211
above), p. 216:
" . . . t h e question was precisely to determine whether the hearing
was the sole cause of the fall in sales or whether other causes were
involved. It was obvious that extraneous circumstances had con
tributed to the decline in the company's profits. The arbitrators
noted, for example, a crisis in wine production from 1839 to 1842,
as well as losses from the bad conditions under which some wine
consignments had been made.
"Consequently, the damage qualified as 'indirect', namely the
decline in the company's profits, is the result of different causes.
Some relate to the denial of justice suffered by the company, but
others are totally extraneous.''

proportion to the amount of injury presumably to be attributed to the wrongful act and its effects, the amount to
be awarded being determined on the basis of the criteria
of normality and predictability.226 In view of the diversity of possible situations, the Commission has not attempted to find any rigid criteria applicable to all cases
or to indicate the percentages to be applied for damages
awarded against an offending State when its action has
been one of the causes, decisive but not exclusive, of an
injury to another State. It would, in its view, be absurd to
think in terms of laying down in a universally applicable
formula the various hypotheses of causal relationship
and to try to provide a dividing line between damage for
which compensation is due from damage for which compensation is not due. The application of the principles
and criteria discussed above can only be made on the basis of the factual elements and circumstances of each
case, where the discretionary power of arbitrators or the
diplomatic abilities of negotiators will have to play a decisive role in judging the degree to which the injury is
indemnifiable. This is especially true whenever the
causal chain between the unlawful act and the injury is
particularly long and linked to other causal factors.227
(14) The concluding clause of para^aph 1 "if and to
the extent that the damage which the injured State has
suffered is not made good by restitution in kind" clarifies the relationship between restitution in kind and compensation as forms of reparation. Restitution in kind, despite its "primacy" as a matter of equity and legal
principle, is very frequently inadequate to ensure a complete reparation: it may be partially or entirely ruled out
either on the basis of subparagraphs (a) to (d) of article 7
or because the injured State prefers to have reparation
provided in the form of compensation; it may also be insufficient to ensure full reparation. The role of compensation is to fill in any gaps, large, small or minimal
226
See in this connection Salvioli, loc. cit. (footnote 159 above),
p. 203; Personnaz, op. cit. (footnote 162 above), p. 143; and Gray,
op. cit. (footnote 160 above), p. 23.
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As observed by Reitzer,
" . . . Causality is the chain of an infinite number of causes and effects: the injury sustained is due to a multitude of factors and phenomena. An international judge must say which of them have produced the injury, in the normal course of things, and which, indeed,
are extraneous. He must, more particularly, decide whether, according to the criterion of normality, the injury is or is not attributable to the act in question. This calls for a choice, a selection, an
assessment, of the facts which, in themselves, are all of equal
value. In this work of selection, an arbitrator is compelled to do
things according to his own lights. It is he who breaks the chain of
causality, so as to include one category of acts and events and to
exclude another, guided by his wisdom and his perspicacity alone.
Whenever the arbitrator finds nothing useful in the precedents, his
freedom of judgement takes over." (Op. cit. (footnote 208 above),
pp. 184-185.)
Also relevant are the remarks made by Personnaz according to
whom:
"The existence of relationships [of causality] is a question of
fact and must be established by the judge; it cannot be locked in
formulas, for it is a case-by-case matter." (Op. cit. (footnote 162
above), p. 129.)
The same writer states further on:
"It is a question that cannot be resolved by principles, but solely
in the light of the facts of the particular case, and in examining
them the judge will, if there are no restrictions in the compromis,
have full powers of appraisal." (Ibid., p. 135.)

which may be left in full reparation by the noted frequent inadequacy of restitution in kind.
(15) Since both articles 7 and 8 are couched in terms
of an entitlement of the injured State, the Commission
considers it unnecessary, in the case of a bilateral situation, to expressly provide for the injured State's freedom
to choose between restitution in kind and compensation.
At the same time, the Commission is aware that, where
there is a plurality of injured States, difficulties may
arise if the injured States opt for different forms of remedy. This question is part of a cluster of issues which are
likely to come up whenever there are two or more injured States which may be equally or differently injured.
It has implications in the context of both substantive and
instrumental consequences of internationally wrongful
acts and the Commission intends to revert to it in due
course.
(16) Paragraph 2 of article 8 deals with the scope of
compensation. Consisting as it does in the payment of a
sum of money substituting for or integrating restitution
in kind, compensation is the appropriate remedy for
"economically assessable damage" that is to say damage which is susceptible of being evaluated in economic
terms. As such, it is often described as covering all the
"material" injury suffered oy the injured State. Correct
in a sense, this description calls for important qualifications. It is true that compensation does not ordinarily
cover the moral (non-material) damage to the injured
State, this function being normally performed by another
form of reparation, namely satisfaction as dealt with in
article 10. It is not true however that compensation does
not cover moral damage to the persons of the injured
State's nationals or agents as human beings. The ambiguity is due to the fact that moral damage to the injured
State and moral damage to the injured State's nationals
or agents receive different treatment from the point of
view of internationt.1 law.

common measure of valuable things".229 Dealing in particular with the death of a person, he held that the preoccupation of the tribunal should be to estimate the
amounts
(a) which the decedent, had he not been killed, would probably have
contributed to the claimant, add thereto (b) the pecuniary value to
such claimant of the deceased's personal services in claimant's care,
education, or supervision, and also add (c) reasonable compensation
for such mental suffering or shock, if any, caused by the violent severing of family ties*, as claimant may actually have sustained by reason
of such death*. The sum of these estimates reduced to its present cash
value, will generally represent the loss sustained by claimant. 230

Apart from the umpire's considerations regarding the
damages under points (a) and (b)t it is of interest to note
what he stated with regard to the injuries described under
point (c). According to him, international law provides
compensation for mental suffering, injury to one's feelings, humiliation, shame, degradation, loss of social position or injury to one's credit and reputation. Such injuries, the umpire stated,
are very real, and the mere fact that they are difficult to measure or
estimate by money standards makes them none the less real and affords no reason why the injured person should not be compensated . . 2 3 1

These kinds of damages, the umpire added, were not a
"penalty".
(19) The "Lusitania" case should not be considered
as an exception. Although such cases have not occurred
very frequently, international tribunals have always
granted pecuniary compensation, whenever they deemed
it necessary, for moral injury to private parties.232 Practice therefore shows that moral (or non-patrimonial)
losses caused to private parties by an internationally
wrongful act are to be compensated as an integral part of
the principal damage suffered by the injured State. The
Commission however refrained from expressly providing in article 8 for compensation of the moral damage to
229

(17) The most frequent among internationally wrongful acts are those which inflict damage upon natural or
juridical persons connected with the State, either as mere
nationals or as agents. This damage, which internationally affects the State directly even though the injury is
sustained by nationals or agents as human beings, is not
always an exclusively material one. On the contrary, it is
frequently also, or even exclusively, moral damage—and
a moral damage which, no less than material damage, is
susceptible of a valid claim for compensation.
(18) One of the leading cases in that sense is the "LMsitania" case, decided by the United States-German
Mixed Claims Commission in 1923.228 The case dealt
with the consequences of the sinking of the British liner
by a German submarine. In regard to the measure of the
damages to be applied to each one of the claims originating from the American losses in the event, the umpire
stated that both the civil and the common law recognized
injury caused by "invasion of private right" and provided remedies for it. The umpire was of the opinion that
every injury should be measured by pecuniary standards
and referred to Grotius' statement that "money is the
228

See footnote 206 above.

Decision of 1 November 1923 (UNRIAA, vol. VII (Sales
No. 1956.V.5), p. 35).
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Examples are the Chevreau case (Decision of 9 June 1931
(France v. United Kingdom) (UNRIAA, vol. II (Sales No. 1949.V.I),
pp. 1113 et seq.; English translation in AJIL, vol. 27 (1933), pp. 153
et seq.)\ the Gage case (Decision handed down in 1903 by the United
States-Venezuela Mixed Claims Commission (UNRIAA, vol. IX
(Sales No. E/F.59.V.5), pp. 226 et seq.); and the Di Caro case (Decision handed down in 1903 by the Italian-Venezuelan Mixed Claims
Commission (ibid., vol. X (Sales No. 60.V.4), pp. 597-598). In the
latter instance, which concerned the killing of an Italian shopkeeper in
Venezuela, the Italian-Venezuelan Mixed Claims Commission took
account not only of the financial deprivation suffered by the widow of
the deceased, but also of the shock suffered by her and of the deprivation of affection, devotion and companionship that her husband could
have provided her with (ibid., p. 598).
Another clear example of pecuniary compensation of moral damage suffered by a private party is the Heirs of Jean Maninat case (decision of 31 July 1905 of the Franco-Venezuelan Mixed Claims Commission (ibid., pp. 55 et seq.). Rejecting the claim for compensation
of the material-economic damage, which he deemed to be insufficiently proved, the umpire awarded to the sister of Jean Maninat (victim of an aggression) a sum of money by way of pecuniary compensation for the death of her brother. Mention should also be made of the
Grimm case decided by the Iran-United States Claims Tribunal, but
only to that part of the tribunal's decision in which moral damages
seem to be referred to and in principle to be considered as a possible
object of pecuniary compensation (decision of 18 February 1983 (ILR
(Cambridge), vol. 71 (1986), pp. 650 ei seq., at p. 6 5 3 ) . .

-252nationals of the injured State since this is part of the material damage to the State.
(20) En the light of the above, the phrase "economically assessable damage" covers both:
(a) Damage caused to the State's territory in general,
to its organization in a broad sense, its property at home
and abroad, its military installations, diplomatic premises, ships, aircraft, spacecraft, and the like (so-called
"direct" damage to the State);
(6) Damage caused to the State through the persons,
physical or juridical, of its nationals or agents (so-called
"indirect" damage to the State).234
(21) The latter class of damage embraces both the
"patrimonial" loss sustained by private persons, physical or juridical, and the "moral" damage suffered by
such persons. It also includes, a fortiori, the personal injury caused to the said private parties by the wrongful
act. This refers, in particular, to such injuries as unjustified detention or any other restriction of freedom, torture
or other physical damage to the person, death, and so on.
(22) Injuries of the latter kind, in so far as they are
susceptible of economic assessment, are treated by international jurisprudence and State practice according to
the same rules and principles as those applicable to the
pecuniary compensation of material damage to the State.
It is actually easy to find a clear tendency to extend to
the said class of "personal" injuries the treatment afforded to strictly "patrimonial" damages. A typical example is that of the death of a private national of the
State concerned. In awarding pecuniary compensation,
jurisprudence seems to refer in such a case to the economic loss sustained, as a consequence of the death, by
the persons who were somehow entitled to consider the
existence of the deceased as a "source" of goods or
services susceptible of economic evaluation. One shoulu
recall in this respect the first two points made by the umpire in the "Lusitania" case. According to the umpire,
233
Examples of "direct" damage to the State are found in such
cases as the Corfu Channel case (Merits), Judgment of 9 April 1949,
I.CJ. Reports 1949, p. 4. and the case concerning United States Diplomatic and Consular Staff in Tehran, I.CJ. Reports 1980 (see footnote 142 above), p. 3. In the literature, see in particular Brownlie, op.
cit. (footnote 221 above), pp. 236-240.
234
That the damage suffered by the Slate through its nationals
(and, it should be added, through its agents in their private capacity) is
a "direct" damage to the State itself—notwithstanding its frequent
qualification as "indirect" damage—is explained in masterly fashion
by Retster:
" . . . the modern State socializes all private assets by taxation, as
it socializes part of private expenditures by taking over health costs
or part of the risks attached to human existence. In an even more
general way, the State now actually picks up all the elements of
economic life. All property and all income, all debts and all expenditures, even of a private character, are set down in a system of national accounts and its teachings are one of the tools of the economic policy of all governments and thus under its sway.
"Nowadays, therefore, it can no longer be said that the damage
sustained by private individuals is attributed to the State by a purely
formal mechanism; economically that is so: it is the Nation, represented by the State, that bears the burden, at least to some extent, of
the loss first suffered by a private individual." ("Le dommage
conune condition de la responsabilit£ internationale", in Estudios
de Derecho Internacional: Homenaje al Profesor Miaja de la
Muela (Madrid. Tecnos, 1979), vol. II. pp. 841-842.)

the damage to be compensated in case of death should be
calculated on the amount: "(a) which the decedent, had
he not been killed, would probably have contributed to
the claimant" and on "(6) the pecuniary value to such
claimant of the deceased's personal services in claimant's care, education, or supervision."235 This approach
to reparation was clearly followed by ICJ in the Corfu
Channel case (United Kingdom v. Albania).236 The Court
upheld the United Kingdom's claims in respect of the
casualties and injuries sustained by the crew and
awarded a sum covering "the cost of pensions and other
grants made by it to victims or their dependants, and for
costs of administration, medical treatment, etc.".237 The
Corfu Channel case shows that pecuniary compensation
is awarded not only in cases of death but also in cases of
physical or psychological injury. Among the numerous
similar cases, one which is generally considered to be a
classic example of this approach to "personal" damage
is the William McNeil case,238 where the personal injury
had consisted in a serious and long-lasting nervous
breakdown caused to that British national as a result of
the cruel and psychologically traumatic treatment to
which he had been subjected by Mexican authorities
while in prison. The rntish-Mexican Claims Commission pointed out that:
. . . It is easy to understand that this treatment caused the serious derangement of his nervous system, which has been stated by all the witnesses. It is equally obvious that considerable time must have elapsed
before this breakdown was overcome to a sufficient extent to enable
him to resume work, and there can be no doubt that the patient must
have incurred heavy expenses in order to conquer his physical depression. 9

(23) Having noted that after his recovery, McNeil had
practised a rather lucrative profession, the Commission
took the view that "the compensation to be awarded to
the claimant must take into account his station in life,
and be in just proportion to the extent and to the serious
nature of the personal injury which he sustained".240
This type of reasoning has been used at times by courts
in cases in which personal injury consisted in unlawful
detention. Particularly in cases in which detention was
extended for a long period of time, the courts have been
able to quantify compensation on the basis of an economic assessment of the damage actually caused to the
victim. One example is the "Topaze" case, decided by
the British-Venezuelan Mixed Claims Commission. In
view of the personality and the profession of the private
victims, the Mixed Claims Commission decided in that
case to award a sum of US$100 a day to each injured
party for the whole period of their detention.241 The same
method was followed in the Faulkner case by the
Mexico-United States General Claims Commission, ex235
Private individuals include, as well as the State's nationals,
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-293^pt that this time the daily rate was estimated at
US$150 in order to take account of inflation.242
(24) Paragraph 2 of article 8 provides that compensation "may include interest". This formulation makes it
clear that there is no automatic entitlement to the payment of interest and no presumption in favour of the injuied State.243 The Commission, however, recognizes
tfeat the awarding of interest seems to be the most frequently used method for compensating the type of loss
stemming from the temporary non-availability of capita!.
In the words of one writer:
. interest, an expression of the value of the utilization of money is
pothing more than a means open to the judge for a priori determination of the injury sustained by a creditor from the non-availability of
(fee principal for a given period'' , 2 4 4

(25) International practice seems to be in support of
awarding interest in addition to the principal amount of
compensation. The only case in which interest has been
denied as a matter of principle (and not because of the
circumstances of the case) seems to have been the
"Montijo" case.245 By way of examples of the prevailing jurisprudence, reference may be made to the case of
Illinois Central Railroad Co. v. Mexico^ to the Lucas
case247 and to administrative decision No. Ill of the
United States-German Mixed Claims Commission dated
11 December 1923.248
(26) In line with its general position that the awarding
of interest depends on the circumstances of each case,
the Commission considers that the determination of dies
a quo and dies ad quern in the calculation of interest, the
choice of the interest rate and the allocation of compound interest are questions to be solved on a case-bycase basis. It is comforted in its position by the diversity
of the solutions advocated in the literature or adopted in
judicial practice on all these issues. It will be for the
judge or other third party involved in the settlement of
242
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No. 1951.V.I), pp. 67 etseq., at p. 71).
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the dispute to determine in each case whether interest
should be paid, bearing in mind the overriding principle
of "full reparation" of the damage laid down in article 6 bis.
(27) The same remarks apply to compensation for loss
of profits even though the concluding part of paragraph 2
of article 8, by qualifying the reference to loss of profits
by the phrase "where appropriate", recognizes that
compensation for lucrum cessans is less widely accepted
in the literature and in practice than is reparation for
damnum emergens. If loss of profits is to be awarded, it
would seem inappropriate to award interest on the profitearning capital over the same period of time, simply because the capital sum cannot be earning interest and be
nationally employed in earning profits at one and the
same time. However, interest would be due on the profits
which would have been earned—but which have been
withheld from the original owner. The essential aim is to
avoid "double recovery" in all forms of reparation.
(28) The main problems arising with regard to lucrum
cessans are those connected with the role of causation
and with the correct determination of the extent of profits to be compensated, particularly in the case of wrongful acts affecting property rights or "going concerns" of
an industrial or commercial nature.
(29) As regards the first point, the prevailing doctrine,
opposing notably the dictum of the arbitral tribunal in
the "Alabama11 case,249 whereby "prospective earnings
cannot properly be made the subject of compensation inasmuch as they depend in their nature upon future and
uncertain contingencies",250 contends that for the purpose of indemnification, it is not necessary for the judge
to acquire the certainty that the damage depends on a
given wrongful act; it is sufficient—also and especially
for lucrum cessans—to be able to presume that, in the
ordinary and normal course of events, the identified loss
would not have occurred if the unlawful act had not been
committed. 2SI
(30) The majority of court decisions also seems to
move in favour of the indemnifiability in principle of
lucrum cessans. The decision in the "Cape Horn Pigeon" case252 is a classic example. The case related to
the seizure of an American whaler by a Russian cruiser.
Russia accepted its responsibility, and the only thing the
arbitrator had to do was establish the amount of compensation. He decided that the compensation should be sufficient to cover not only the real damage already occa249
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v. Russia) (UNRIAA. vol. IX (Sales No. E/F.59.V.5), p p . 6 3 et seq.).
Similar conclusions were reached in the Delagoa Bay Railway case
(footnote 160 above), the "William Lee" case (decision handed down
on 27 November 1867 by the Lima Mixed Commission (United States
v. Peru) (Moore, Digest, vol. IV, p p . 3405-3407) a n d the Yuille,
Shortridge and Co, case (see footnote 225 above).

sioned but also the profits which the injured party had
been deprived of because of the seizure. Diametrically
opposed conclusions were however reached in the
"Canada"253 and Lacaze254 cases. Lucrum cessans also
played a role in the Chorzdw Factory case (Merits).
PQJ decided that the injured party should receive the
value of property by way of damages not as it stood at
the time of expropriation but at the time of indemnifica^ 2 5 5

tion.
(31) Of course, a right to compensation for loss of
earnings may also arise when individuals are deprived of
making use of their working capacity, either as selfemployed or as employed persons. This situation can occur, in particular, when an alien is unlawfully deported
from his country of residence. In two judgements, the
European Court of Human Rights affirmed in principle
that the reparation owed to the victim of such a measure
included also compensation for loss of earnings, although in both cases it found that a causal link had not
been established.236
(32) As for the correct determination of the extent of
profits to be compensated, two distinct methods have
emerged which are widely used to determine lucrum cessans: the so-called "in abstracto" and "in concrete)"
systems. The in abstracto method, which is more commonly used, consists in attributing interest on the
amounts due by way of compensation for the principal
damage.257 Paradigms other than interest which may be
used in the case of business activities are the amount of
the profits earned by the same physical or juridical person in the period preceding the unlawful act, or the
amount of the profits earned during the same period by
similar business concerns. The so-called in concreto system is used when the estimate is "based on the facts of
the particular case, on the profits which the injured enterprise or property would have made in the period in
question".
253
Decision of 11 July 1870 (United States of America v. Brazil)
(Moore, Digest, vol. II, pp. 1733 etseq.).
254
Ibid., p. 1746.
255
See footnote 140 above. The Court made the following observations on this point:
" . . . Up to a certain point, therefore, any profit may be left out
of account, for it will be included in the real or supposed value of
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Cheek case (decision of 21 March 1898 (United Slates of America v.
Siam) (Moore, Digest, vol. V, p. 5068), in which the arbitrator
awarded damages explicitly in order to place the estate of the injured
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without the unlawful act, which involved complicated calculations
and valuations "to arrive at a probable figure for lost profits".

(33) The determination of lucrum cessans involves
naturally the most problematic choices in cases where
the reparation is due for the unlawful taking of foreign
property consisting of the totality or a part of a going
commercial or industrial concern. A proper analysis of
the relevant practice should also take into account in a
measure that part of international jurisprudence which
has dealt with the lawful expropriation of going concerns. The necessity for the adjudicating bodies to pronounce themselves on the claim of unlawfulness advanced by the dispossessed owner has led them in fact to
develop interesting considerations on the principles governing compensation—and notably compensation for
lost profits—in case of unlawful taking.
(34) The precedent most frequently recalled is PCLF's
judgment in the Chorzdw Factory case (Merits), in
which the necessity of determining the consequences of
the unlawful taking by Poland of the assets of German
companies moved precisely from an unambiguous and
sharp distinction between lawful and unlawful expropriation.239 It was after formulating that distinction (and
assuming the case before it to be one of unlawful expropriation) thut PCU set forth that famous principle of full
compensation according to which the injured party was
entitled to be re-established in the same situation which
would, in all probability, have existed if the wrongful
taking had not taken place. In brief, the Court applied a
principle of full restitution in the literal and broad sense
of restitutio in integrum, as distinguished from the technical and narrow sense in which the expression is sometimes used to indicate naturalis restitutio. According to
the Court, full compensation could be achieved by different means. Whenever possible, one should apply
naturalis restitutio or restitutio in integrum stricto sensu.
Whenever and to the extent that such a remedy did not
ensure full compensation (namely restitutio in integrum
in the broad literal sense), one should resort to pecuniary
compensation in such a measure as to cover any loss not
covered thereby, up to the amount necessary for such
full compensation.
(35) It is on the same principle that the Permanent
Court of Arbitration decided the Lighthouses case.260
Considering the activity which was the object of the contract and the impossibility of assessing the value of the
concession (at the time of expropriation) on the basis of
the "residual amortization value of the buildings", the
tribunal found the injured party to be entitled to compensation equivalent to the profits the company would have
earned from the concession for the rest of the duration of
the contract. This interpretation of the principle of full
compensation seems to have depended, however, on the
particular circumstances of the case. It depended notably, it seems, on the fact that the contract article contemplating the possibility of the "taking over" of the
concession indicated that the indemnifiable damage
should consist, in such eventuality, in "all compensation
which may be determined by the parties or by arbitration
in case of failure to agree". 6I Within such a contractual
259
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context, any question with regard to compensation was
bound to be settled by the discretionary power of the arbitral tribunal rather than on the basis of any objective
legal principle. All that can be drawn from this case,
therefore, is that the tribunal awarded an amount of compensation calculated on the basis of the capitalization of
future profits, such sum representing the "value of the
concession in 1928" (namely, the value which the Greek
Government was contractually bound to pay if it exercised its agreed right of redemption).
(36) The same principle of full compensation was the
basis of the decision handed down in 1963 in the Sapphire International Petroleums Ltd. v. National Iranian
Oil Company (NIOC) case,262 in which the injured party
obtained compensation for both the loss corresponding
to the expenses incurred for the performance of the contract and the net lost profits. As regards the assessment
of such lost profits, the arbitrator noted, however, that it
was "a question of fact to be evaluated by the arbitrator"; and after considering "all the circumstances", including ' 'all the risks inherent in an operation in a desolate region" and "the troubles—such as wars,
disturbances, economic crises or slumps in prices—
which could affect the operations during the several decades during which the agreement was to last",263 the arbitrator awarded compensation for loss of profits
amounting to a sum corresponding to two fifths of the
amount claimed by the company. In this case, while
lucrum cessans was decidedly included in the compensation, the arbitrator did not indicate any preference of
principle for one or the other of the possible methods of
evaluation.
(37) Although the UAMCO v. Government of Libya
case264 concerned a lawful expropriation, with regard to
which the arbitrator rejected the claim to naturalis restitutio, some considerations were made concerning ' 'cases
of wrongful taking of property". The arbitrator had ro
difficulty in admitting with the claimant that an internationally wrongful violation of a concession agreement
"entitles Claimant in lieu of specific performance to full
damages including damnum emergent and lucrum cessans".265 Again, however, nothing was specified with regard to the method by which lucrum cessans should, in
such cases, be assessed. Something more seems to
emerge from AMINOIL v. Kuwait. Again, the expropriation was considered to be a lawful one. It was stated
later, however, in connection with the issue of compensation for loss of profits, that the method of the Discounted Cash Flow (DCF),266 which was unsuitable for
the calculation of lost profits compensation in a case of
lawful take-over, might be adequate in a case of unlawful expropriation—this in view of the fact that the application of such a method would ensure, in a case of a
wrongful taking affecting decisively the assets involved,
a compensation globally apt to restore the situation that

would have existed if the wrongful act had not been
committed. A confirmation comes from AMCO Asia
Corporation v. Indonesia1*1 a case of unlawful taking.
After recalling the principle of full compensation as being inclusive of damnum emergens and lucrum
cessans—the latter not to exceed the "direct and foreseeable prejudice"—the tribunal evaluated the lost profits on the basis of1 DCF, rendering thus more explicit
what had been stated only incidentally in the AMINOIL
case: namely, that DCF should be considered one of the
most appropriate methods of evaluation of a going concern unlawfully taken.268
(38) The latter conclusion does not find confirmation,
however, in the Amoco International Finance Corporation v. Iran case, partly decided by an award of 14 July
1987 by the Iran-United States Claims Tribunal,269 part
of which is devoted precisely to the effects of lawfulness
or unlawfulness on the standard of compensation.270 In
evaluating the parties' contentions, the tribunal confirmed the distinction between lawful and unlawful expropriations, "since the rules applicable to the compensation to be paid by the expropriating State differ
according to the legal characterization of the taking".271
The study of that case might suggest that the tribunal
saw a certain discrepancy between the evaluation of
lucrum cessans in the case of unlawful taking (such
evaluation to be confined in any case to the profits lost
up to the time of settlement), on the one hand, and the
lost profits calculated on a DCF basis until the time
originally set for the termination of the concession, on
the other. The tribunal, however, does not go any further
in the analysis of the discrepancy. It confines itself to the
rejection of DCF as a method applicable to the case at
hand.272 In Starret Housing273 on the other hand, the Tribunal made no distinction in terms of the lawfulness of
the taking and its award included compensation for lost
profits. In Phillips Petroleum Co. Iran v. Iran, the tribunal stated:
The Tribunal believes that the lawful/unlawful taking distinction,
which in customary international law flows largely from the Case
concerning the Factory at Chorzdw (Claim for indemnity) (Merits),
P.C.I.J. Judgment No. 13, Ser. A., No. 17 (28 September 1928), is
relevant only to two possible issues: whether restitution of the property can be awarded and whether compensation can be awarded for
any increase in the value of the property between the date of taking
and the date of the judicial or arbitral decision awarding compensation. The Chorzdw decision provides no basis for any assertion that a
lawful taking requires less compensation than that which is equal to
the value of the property on the date of taking.

(39) In view of the divergences of opinion which exist
with regard to compensation for lucrum cessans, the
Commission has come to the conclusion that it would be
267

pp.
268
269
270
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Decision of 15 March 1963 (ILR (London), vol. 35 (1967),
pp. 136 et seq.).
263
Ibid., pp. 187 and 189.
264
Decision of 12 April 1977 (ILR (Cambridge), vol. 6 2 (19821
pp. 141 et seq.).
265
Ibid., pp. 202-203.
266
Decision of 24 March 1982 (footnote 174 above), pp. 976 et
seq, alpp. 1034-1035.
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Decision of 21 November 1984 (ILM, vol. XXIV (1985),
\022etseq.).
Ibid., p. 1037, para. 271 of the award.ILM, vol. XXVII (1988), pp. 1314 et seq.
Ibid., pp. 81 et seq., paras. 189-206.

Ibid., p. 82, para. 192.
Ibid., p. 105, para. 240.
273
Starret Housing Corp. v. Iran (case No. 24), 14 August 1987,
Iran-United States Claims Tribunal Reports (Grotius, Cambridge,
1988), vol. 16, award No. 314-24-1.
274
Phillips Petroleum Co. Iran v. Iran (case No. 39), 29 June
1989, Iran-United States Claims Tribunal Reports (Grotius, Cambridge. 1990), vol. 21, award No. 425-39-2, p. 122.
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extremely difficult to arrive in this respect at specific
rules commanding a large measure of support. The relative uncertainty in the case-law discloses three questions
which give rise to controversy: (a) In what cases are loss
of profits recoverable? (b) Over what period of time are
they recoverable? and (c) How should they be calculated? As regards the first question, it seems fairly clear
that the problem arises with "going concerns" which
have a profit-making capacity. The major uncertainty relates to the question whether loss of profits are recoverable for a lawful, as opposed to unlawful taking (this is
the uncertainty reflected in the difference of emphasis in
Amoco International Finance Corp. v. Iran115 as compared with the Phillips case276). As regards the second
question, the central question, again unsettled, is whether
that period of time ends at the date of judgement or
should be extended to the original termination date for
the contract or concession which has been terminated.
The third question raises the whole question of the
method of calculation, in particular whether the DCF
(Discounted Cash Flow) method is appropriate. The state
of the law on all these questions is, in the Commission's
view, not sufficiently settled and the Commission at this
stage, felt unable to give precise answers to these questions or to formulate specific rules relating to them. It
has therefore felt it preferable to leave it to the States involved or to any third party involved in the settlement of
the dispute to determine in each case whether compensation for loss of profits should be paid. The decisive element in reaching a decision on this point is the necessity of ensuring full reparation of the damage as provided in article 6 bis.
Article 45 [10]
Satisfaction

Cowmen tmry^_/
(1) While compensation is the main and central remedy resorted to following an internationally wrongful
act, the study of the doctrine and practice of the law of
State responsibility indicates that two further sets of con.
sequences, functionally distinct from restitution in kited
and compensation and both quite typical of international
relations, must be taken into account. These consequences are the forms of reparation generally designated
by the terms "satisfaction" and "guarantees of non
repetition". They are dealt with in articles 10 and 10 fag
respectively.
(2) The term "satisfaction" is used in article 10 and in
much of the literature in a technical "international"
sense as distinguished from the broader non-technical
sense in which it is merely a synonym of reparation. It
has thus moved away from its etymological meaning,
even though it is precisely "in the first etymological
meaning of the verb 'to satisfy' which is to fulfil, to settle what is owed"277 that the tPin recurs at times in the
practice and the literature.278
(3) Although rather widely recognized, the distinction
between satisfaction and compensation is not without
problems. A minor difficulty is of course the confusion
caused by the occasional use of the term "satisfaction"
in the broad, non-technical sense referred to above. Another difficulty derives from Lit uriibiguity of the two
adjectives generally used to characterize the kinds of injury, damage or loss respectively covered by pecuniary
compensation and satisfaction: "material" and
"moral". The two adjectives however fail to give an exact picture of the areas of injury covered respectively by
compensation and satisfaction.

1.
The injured State is entitled to
obtain from the State which has
committed an internationally wrongful
act satisfaction for the damage, in
particular moral n =nage, caused by that
act, if and to the extent necessary
to provide full reparation.

(4) As made clear in the commentary to article 8, pecuniary compensation is intended to compensate not
only material damage but also moral damage suffered by
private nationals or agents of the offended State.279 Satisfaction on the other hand is normally understood to

2.
Satisfaction may take the form of
one or more of the following:

1/ Yearbook
1993. vol. II
(Part Two), pp. 76-81 (cosm®ntary to
£ozm®jr articl® 10) .

(a)

an apology;
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Bissonnctte, op. cit. (footnote 164 above), p. 248.
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(b)

nominal damages;

(c)
in cases of gross
infringement of the rights of the
injured State, damages reflecting the
gravity of the infringement;
(d)
in cases where the
internationally wrongful act arose from
the serious misconduct of officials or
from criminal conduct of officials or
private parties, disciplinary action
against, or punishment of, those
responsible.
3.
The right of the injured State to
obtain satisfaction does not justify
demands which would impair the dignity
of the State which has committed the
internationally wrongful act.
275

See footnote 269 above.
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See footnote 2 7 4 above.

Dominicd, for example, writes that "In fact, satisfaction is not a
form of reparation, it is reparation that is one of the forms of satisfaction." ("La satisfaction en droit des g e n s " , Melanges Georges Perrin
(Lausanne, Payot, 1984), p. 121.)
279
Even though situations are not infrequent in international jurisprudence concerning moral damage to human beings where the arbitrators have expressly qualified the award of a sum covering such
damage as "satisfaction" rather than pecuniary compensation. Thus,
in the well-known Janes case (decision of 16 November 192S
(UNRIAA, vol. IV (Sales No. 1951.V.I), pp. 82 etseq.)), the MexicoUnited Stales General Claims Commission thought that "giving careful consideration to all elements involved . . . an amount o f . .., without interest, is not excessive as satisfaction" for the personal damage
caused the claimants by the non-apprehension and non-punishment of
the murderer of Janes" (para. 26 of the decision (ibid., p. 90)). In the
Francisco Mallen case, the same Commission, while awarding "com
pensatory damages" for the "physical injuries inflicted upon Malign", decided that "an amount should be added as satisfaction for indignity suffered, for lack of protection and for denial of justice"
(decision of 27 April 1927 (ibid., pp. 173 ei seq., at pp. 179-180)).
The same Commission made an identical point in the Stephens Brothers case (decision of 15 July 1927 (ibid., pp. 265 et seq.)). The tendency to use the concept of "satisfaction" with regard to situations
such as these is clearly present also in the literature: see, for instance.
Personnaz, op. cit. (footnote 162 above), pp. 197-198 and Gray,
op, cit. (footnote 160 above), pp. 33-34.

cover only the non-material damage to the State. This
is the kind of injury which a number of authorities characterize as the moral injury suffered by the offended
State in its honour, dignity and prestige and which is
considered at times to be a consequence of any wrongful
act regardless of material injury and independent thereof.
According to some authors, one of the main aspects of
this kind of injury would be actually that infringement of
the State's right in which any wrongful act consists, regardless of any more specific damage. According to
Anzilotti, for example:
. . . The essential element in inter-State relations is not the economic
element, although the latter is, in the final analysis, the substratum;
rather, it is an ideal element, honour, dignity, the ethical value of subjects. The result is that, when a State sees that one of its rights* is ignored by another State, that mere fact involves injury* that it is not required to tolerate, even if material consequences do not ensue*; in no
part of human life is the truth of the well-known saving 'Wer sich
Wurm macht er muss getreten werden' so apparent...

Less frequently, but perhaps significantly, the kind of injury in question is also indicated as "political damage",
this expression being used, preferably in conjunction
with "moral damage", in the above-mentioned sense of
injury to the dignity, honour, prestige and/or legal sphere
of the State affected by an internationally wrongful act.
The expression used is notably "moral and political
damage": a language in which it seems difficult to separate the "political ' from the "moral" qualification. The
term "political" is probably intended to stress the "public" nature acquired by moral damage when it affects
more immediately the State in its sovereign quality (and
equality) and international personality. In that sense the
adjective may be useful in order better to discriminate
between the "moral" damage to the State (which is exclusive of inter-State relations) from the "moral" damage more frequently referred to (at national as well as international level) in order to designate the non-material
or moral damage to private parties or agents which affects the State, so to speak less immediately at the level
of its external relations.
(S) In formulating paragraph 1 of article 10, the Commission did not find it necessary to go into the above terminological issues or the distinctions made in the literature between the various components of the moral
damage to the State, particularly as injury to the State's
dignity, honour and prestige and "legal" or "juridical"
damage tend to be fused into a single "injurious
effect".282 The all-embracing phrase "damage, in particular moral damage" is intended to convey the notion
280
In this sense the expression "moral damage" is used, inter alia,
by J. C. Bluntschli, Das moderne Volkerrecht der civilisirten Staten
als Rechtsbuch dargestellt, 3rd ed. (Nb'rdlingen, 1878); French trans,
by C. Lardy, Le droit international codifie, 5th rev. and enl. ed. (Paris,
1895), p. 264; Anzilotti, op. cit. (footnote 162 above); de Visscher,
loc. cit. (footnote 175 above), p. 119; Rousseau, op. cit. (footnote 243
above); and Morelli, op. cit. (footnote 162 above), p. 358.
281
Anzilotti, op. cit. (footnote 162 above), p. 404.
282
Indeed the juridical injury—namely, the mere infringement of
the injured State's right—is felt by that State as an offence to its dignity, honour or prestige. Paraphrasing Anzilotti one may say that in
not a few cases the damage coincides with—and gets to consist essentially of—the very infringement of the injured State's right. A State,
indeed, cannot tolerate a breach of its right without finding itself diminished in the consideration it enjoys—namely, in one of its mostprecious and politically most highly valued assets (Anzilotti. op. cit.
(footnote 162 above).

that the kind of injury for which satisfaction operates as
a specific injury consists in any non-material damage
suffered by a State as a result of an internationally
wrongful act.
(6) Like the corresponding provision of the draft articles on restitution in kind and compensation, paragraph 1
is couched in terms of an entitlement of the injured
State. At the same time, the text acknowledges the rather
exceptional character of this remedy by making it clear
that satisfaction may be obtained "if and to extent necessary to provide full reparation". This phrase recognizes,
on the one hand, that there may be circumstances in
which no basis exists for granting satisfaction and, on
the other hand, that the test in assessing a claim for satisfaction is the principle of full reparation. The following
survey of the relevant international jurisprudence and
diplomatic practice is intended to provide indications as
to the circumstances in which satisfaction may be obtained.
(7) That satisfaction is an exceptional remedy clearly
emerges from the awards rendered in the Miliani,
Stevenson?** "Carthage" and "Manouba"2*5 and "Lusitania"2*6 cases. That the obligation to compensate the
injured State for the material damage sustained is distinct from the obligation to provide satisfaction for other
types of damages is equally apparent from a number of
jurisprudential cases. A famous instance is that of the
283

UNRIAA, vol. X (Sales No. E/F.6Q.V.4), p. 591.
Ibid., vol. IX (Sales No. E/F.59.V.5), p. 506.
285
Decisions of 6 May 1913 (France v. Italy). In the "Manouba"
case, the arbitral tribunal declared:
284

"Whereas the capture could not be legitimized, either, by the
regularity, relative or absolute, of these latter phases viewed separately.
"On the application to condemn the Royal Italian Government
to pay damages:
"1. the sum of one/ranc for the affran' me French flag;
"2. the sum of one hundred thousand francs as reparation for
the moral and political injury resulting from the failure to observe
ordinary international law and reciprocally binding conventions for
Italy and for France.
"And on the application to condemn the Government of the
French Republic to pay the sum of one hundred thousand francs as
a sanction and as reparation for the material and moral injury resulting from the breach of international law, notably the right of a
belligerent to verify the status of individuals suspected of being enemy soldiers, found on board neutral trading vessels.
' 'Whereas, in cases in which a Power has allegedly failed to fulfil its obligations, whether general or specific, towards another
Power, a finding to this effect, particularly in an arbitral award, already constitutes a serious sanction;
"that such sanction is made heavier, where necessary, by the
payment of damages for material losses;
" t h a t . . . generally speaking, the introduction of another pecuniary sanction seems to be superfluous and to go beyond the purpose
of international jurisdiction;
"Whereas, in the light of the foregoing, the circumstances of the
case cannot substantiate such additional sanction; that, without further consideration, there are, accordingly, no grounds for meeting
the above-mentioned demands.
" . . . " (ibid., vol. XI (Sales No. E/F.61.V.4), p. 475).
In the "Carthage" case an almost identical decision was taken by
the same tribunal (ibid., pp. 460-461).
286
See footnote 206 above.

'I'm Alone", a Canadian vessel owned by United States
nationals sunk by the United States Coast Guard. The
Commissioners decided not to award any compensation
for the loss of the vessel, but stated that
The act of sinking the ship, however, by officers of the United
States Coast Guard, was, as we have already indicated, an unlawful
act: and the Commissioners consider that the United Suites ought formally to acknowledge its illegality, and to apologize to His Majesty's
Canadian Government therefor; and, further, that as a material amend
in respect of the wrong the United States should pay the sum of
$25,080 to His Majesty's Canadian Government; and they recommend
accordingly. 287

Other examples include the Arendsm
cases.

and Brower2*9

(8) In diplomatic practice, satisfaction has been
claimed for various types of injurious behaviour including insults to the symbols of the State such as the national flag,290 violations of sovereignty or territorial integrity,291 attacks on ships or aircraft, ill-treatment of,
287
Decisions of 30 June 1933 and S January 1935 (Canada v.
United States of America) (UNRIAA, vol. Ill (Sales No. 1949.V.2),
pp. 1609 et seq., at p. 1618).
288
In whiv.ii the umpire stated that:
"The damages consequent upon the detention of this vessel are
necessarily small, but it is the belief of the umpire that the respondent Government is willing to recognize its responsibility for die untoward act of its officers . . . " (UNRIAA, vol. X (Sales No.
E/F.60.V.4), p. 730).
289
The case concerned a United States national who had bought
six small islands of the Fiji archipelago. For not having recognized
Brower's rights when it acquired sovereignty over the Fiji islands, the
United Kingdom was sentenced to the payment of one shilling. The
Great Britain-United States Arbitral Tribunal, referring to a report of
the British Colonial Secretary according to which:
"These are six small islands of the Ringgold group. They are
mere islets with a few coconut trees on them. They are situated in a
remote portion of the Colony at a distance of about 180 miles from
Suva. If put up to auction, I doubt if there would be a single bid for
them."
decided as follow
"In these circumstances, we consider that notwithstanding our
conclusion on the principle of liability, the United States must be
content with an award of nominal damages." (Decision of 14 November 1923 (ibid., vol. VI (Sales No. 1955.V.3), pp. 109 et seq.).)
290
Examples are the Magee case (1874) (Whiteman, Damages,
vol. I, p. 64), the Petit Vaisseau case (1863) (La prassi italiana, 1st
series, vol. II, No. 1010) and the case that arose from the insult to the
French flag in Berlin in 1920 (Eagleton, op. cit. (footnote 205 above),
pp. 186-187).
291
A well-known example is that of the "Rainbow Warrior"
(footnote 120 above). See, for instance, R. Pinto, "L'affaire du Rainbow Warrior. A propos de la sentence arbitrate du 30 avril 1990
(Nouvelle-Zeiande c. France)" Journal de droit international, 1990,
pp. 841 et seq.; 1. Charpentier, "L'affaire du Rainbow Warrior", Annuaire franqais de droit international (Paris, 1985), pp. 210 et seq.;
D. W. Bowett, "Treaties and State responsibility" in Le droit international au service de la paix, de la justice et du developpement Melanges Michel Virally (Paris, Pedone, 1991), pp. 137-145; and G.
Palmisano, "Sulla decisione arbitrate relativa alia seconda fase del
caso Rainbow Warrior", Rivista di diritto internazionale (Milan, Giuffre), vol. 73 (1990), pp. 874-910.

Another example of special interest since it involves an international organization, the League of Nations, concerns the military action carried out in Bulgarian territory by Greece in 1925 (League of
Nations, Official Journal, 7th year, No. 2 (February 1926), pp. 172 et
seq.). Mention may also be made of the kidnapping in Argentina and
the deportation to Israel of Adolf Eichman, even though the requests
of the Argentine Government were not met (Whiteman, Digest, vol. 5,
p. 210).
292
Examples include the Panay incident (1937) between Japan and
the United States (L. Oppenheim, International Law: A Treatise, 8th

or attacks against heads of State or Government or diplomatic or consular representatives or other diplomatically
protected persons29 and violations of the premises of
embassies or consulates (as well as the residences of
members of foreign diplomatic missions).294 Claims for
satisfaction have also been put forward in cases where
the victims of an internationally wrongful act were private citizens of a foreign State.
(9) Satisfaction is not defined only on the basis of the
type of injury with regard to which it operates as a specific remedy, it is also identified by the typical forms it
assumes, of which paragraph 2 of article 10 provides a
non-exhaustive list. "Apology", mentioned in subparagraph (a) encompasses regrets, excuses, saluting the
flag, etc.. It is mentioned by many writers and occupies a
ed., H. Lauterpacht, cd. (London, Longmans, Green, 1955), vol. I:
Peace, p. 354, footnote 2); the attack carried out in 1961 against a Sov''X aircraft transporting President Breznev by French fighter planes
over the international waters of the Mediterranean ("Chronique",
RGDIP, vol. 65 (1961), pp. 603 et seq.); and the sinking of a Bahamian ship in 1980 by a Cuban aircraft (ibid., vol. 84 (1980), pp. 10781079).
293
Examples taken from the Italian diplomatic practice are to be
r
ound in La prassi italiana, 1st series, vol. II, Nos. 1014 and 1017 and
ibid., 2nd series, vol. m , Nos. 2559, 2563 and 2576. Mention may
also be made in this context of the killing in 1919 of a French soldier
on guard at the French Embassy in Berlr (P. Fauchille, Traits de
droit international public (Paris, 1922), vol. 1, part I, p. 528) and of a
1924 incident in which the Vice-Consul of the United States in
Tehran was killed by the crowd for having tried to take photographs
of a religious ceremony (Whiteman, Damages, vol. I, pp. 732-733).
Also relevant is the case concerning the killing in 1923, near Janina,
of General Tallini, an Italian officer commissioned by the Conference
of Ambassadors to assist in the delimitation of the frontier between
Greece and Albania. Greece, held responsible for the murder, received particularly onerous requests from the Conference of Ambassadors (see Eagleton, op. cit. (footnote 205 above), pp. 187-188).
More recent examples are the incidents that took place during a
visit of President Georges Pompidou of France to the United States in
1970 ("Chronique", RGDIP, vol. 75 (1971), pp. 177 et seq., at p.
181) and the searching of the luggage of President Soleiman Frangie
i f Lebanon at New York airport in 1974 (ibid., vol. 79 (1975),
pp. 810-811). For similar episodes, see F. Przetacznik, "La responsabilile' Internationale de l'Etat a raison des prejudices de caractere
moral et politique cause's a un autre Etat", RGDIP (Paris), vol. 78
(1974). pp. 951 etseq.
Worthy of special mention since it concerns an international
organization is the case relating to the killing in 1948, in Palestine, of
Count Bernadotte while he was in the service of the United Nations
(Whiteman, Digest, vol. 8, pp. 742-743).
294
Examples include the attack by demonstrators, in 1851, of the
Spanish Consulate in New Orleans (Moore, Digest, vol VI, pp. 811 et
seq., at p. 812), the violation by two Turkish officials, in 1883, of the
residence of the Italian Consul in Tripoli (La prassi italiana,
1st series, vol. II, No. 1018) and the failed attempt of two Egyptian
policemen, in 1888, to violate the Italian Consulate at Alexandria
(ibid., 2nd series, vol. Ill, No. 2558).
More recently, apologies and expressions of regret followed demonstrations in front of the French Embassy in Belgrade in 1961
("Chronique". RDGIP, vol. 65 (1961), p. 610), and the fires in the
libraries of the United States Information Services in Cairo in 1964
(ibid., vol. 69 (1965), pp. 130-131) and in Karachi in 1965 (ibid., vol.
70 (1966), pp. 165-166).
295 A well-known case concerns the Italian protests over the lynching in 1891 of 11 Italians who had been imprisoned further to the
murder of the chief of police of New Orleans. The United States deplored the occurrence and awarded Italy a sum of 125,000 lire, to be
distributed by the Italian Government to the families of the victims
(La prassi italiana, 2nd series, vol. Ill, No. 2571).
Another example concerns the murder in 1904 of the Reverend
Labaree, a United States missionary; the Persian Government paid a
sum of $30,000 and punished the Kurds who were responsible for the
murder (Whiteman, Damages, vol. I, pp. 725 et seq.).

-23Ssignificant place in international jurisprudence. Exampies are the "I'm Alone",
Kelletr and "Rainbow
Warrior"29* cases. In diplomatic practice, insults to the
symbols of the State or Government,299 attacks against
diplomatic or consular representatives or other diplomatically protected agents, or against private citizens
of a foreign State301 have often led to apologies or expressions of regret, as have also attacks on diplomatic
and consular premises302 or on ships.303 Forms of satisfaction such as the salute to the flag or expiatory missions seem to have disappeared in recent practice. Conversely requests for apologies or offers thereof seem to
have increased in importance and frequency.
(10) It should be stressed that the resonance effect of
public apologies can be achieved not only by involving
the press or other mass media. It can be pursued even
more effectively by the choice of the level of the wrongdoing State's organization from which the apologies
emanate. In this context, mention should be made of a
296

See footnote 287 above.
Decision of 2 0 September 1897 (United States of America v.
Siam). T h e arbitral commission decided that " H i s Siamese Majesty's
Government shall express its official regrets to the United States Government" (Moore, Digest, vo'. AI, pp. 1862 el seq., at p. 1864).
298
Sec footnotes 120 and 291 above. In his ruling, the SecretaryGeneral of the United Nations decided that France should present formal apologies to New Zealand.
299
In March 1949, a sailor in the United States Navy who was on
leave in Havana climbed on to the statue of Jose" Marti, a hero of Cuban independence. Following the Cuban Government's protest, the
United States Ambassador placed a wreath of flowers at the foot of
the statue and read a declaration of regrets (Bissonnette, op. cit. (footnote 164 above), pp. 67-68).
Cases involving insult to the national flag have been relatively frequent during the period preceding the Second World War. A form of
satisfaction which is typical of those cases consists in a ceremony during which the offending State salutes the flag of the offended State.
300
Examples are m be found in footnote 293 above.
301
Examples are to be found in footnote 295 above.
302
Following the looting of the French Embassy in Saigon by Vietnamese students in 1964, the Government of Viet N a m issued a communique' to the local press presenting apologies and suggesting that
the damage suffered by persons and property be assessed in order to
allow the payment of compensation. ( " C h r o n i q u e " , RGDIP, vol. 68
(1964), p . 944). When, in 1967, attempts were made to blow up the
Yugoslav Embassy in Washington, D.C., and the Yugoslav Consulates in N e w York, Chicago and San Francisco, the United States Secretary of State presented his country's apologies to the Yugoslav Ambassador by means of a press statement (ibid., vol. 71 (1967), p. 775).
The Chinese Government requested public excuses from the Indonesian Government for the looting in 1966 of the Chinese Consulates
at Jakarta, Macassar and Medan during anti-communist riots (ibid.,
vol. 70 (1966), pp. 1013 et seq.). The same Government requested and
obtained public excuses following incidents at Ulan Bator railway station, where Chinese diplomats and nationals were ill-treated by the local police (ibid., vol. 71 (1967), pp. 1067-1068).
297

303
Examples are the Panay incident (footnote 292 above) and the
incident including the damaging of the "Stark" by an Iraqi missile in
1987. In the latter incident, the President of Iraq immediately wrote 'o
the President of the United States. He explained the attack as an accident and expressed his "heartfelt condolences" for the death of the
United States sailors who had been killed, adding that "sorrow and regrets are not enough".
304
For example, following the attempt on the life and the physical
injury of the United States Ambassador in Tokyo in 1964, the Prime
Minister and the Foreign Minister of Japan presented apologies to the
United States Ambassador and the Minister of the Interior resigned
from office. In addition, Emperor Hirohito sent a delegate of his own
to join the members of the Government in the presentation of apologies ( " C h r o n i q u e " , RGDIP, vol. 68 (1964), p. 736).

form of satisfaction which has a place both in literature305 and in international jurisprudence,306 namely recognition by an international tribunal of the unlawfulness
of the offending State's conduct.
(11) Another form of satisfaction, dealt with in subparagraph (b) of paragraph 2, is that of nominal damages through the payment of symbolic sums. Several examples are to be found in international jurisprudence.307
(12) Much more complex is the form of satisfaction
dealt with in subparagraph (c) namely "damages reflecting the gravity of the infringement". Such damages
are of an exceptional nature as indicated by the phrase
"in cases of gross infringement of the rights of the injured State". They are given to the injured party over
and above the actual loss, when the wrong done was aggravated by circumstances of violence, oppression, malice, fraud or wicked conduct on the part of the wrongdoing party.308 This definition brings to light the specific
function of satisfaction vis-a-vis restitution in kind and
compensation. This aspect is dealt with in the latter part
of this commentary.
(13) The intematimal jurisprudence of recent years
provides an interesting example of "damages reflecting
the gravity of the infringement" ^amely the case of the
"Rainbow Warrior",309 involving the sinking of a ship
in Auckland harbour in 1985 by agents of the French security services who had used false Swiss passports to en305
Morelli, op. cit. (footnote 162 above), p . 358 and Gray, op. cit.
(footnote 160 above), p . 4 2 .
306
In the "Manouba" case for instance, the arbitral tribunal, inter
alia, declared that:
" . . . in cases in which a Power has allegedly failed to fulfil its obligations, whether general or specific, towards another Power, a finding to this effect, particularly in an arbitral award, already constitutes a serious sanction" (see footnote 284 above).
In the "Carthage" case, an almost identical decision was made by
the same tribunal.
Even more significant, in the same sense, is the judgment of ICJ in
the Corfu Channel case (Merits). Addressing the question:
"Has the United Kingdom under international law violated the
sovereignty of the Albanian People's Republic by reason of the acts
of the Royal Navy in Albanian waters on the 22nd October and on
the 12th and 13th November 1946, and is there any duty to give satisfaction?" (l.C.J. Reports 1949 (see footnote 233 above), p. 12),
the Court stated:
" . . . that by reason of the acts of the British Navy in Albanian waters in the course of the Operation of November 12th and 13th
1946, the United Kingdom violated the sovereignty of the People's
Republic of Albania, and that this declaration by the Court constitutes in itself appropriate satisfaction." (Ibid., p . 36.)
307
In the Arends case (see footnote 288 above), the umpire of the
Netherlands-Venezuelan Mixed Claims Commission indicated satisfaction as consisting in the expression of regrets by the payment of
$100. Other examples are the Brower case (see footnote 289 above)
and the Lighthouses case, in which the Permanent Court of Arbitration, referring to one of the claims of France against Greece, stated:
" T h e Tribunal considers the basis for this claim sufficiently
proven, so that only the amount of the damage sustained by the
Company needs to be established. In view of the inconsistency of
the French claim, which fixed the amount of the damage at 10,000
francs Poincare' and then declared that the amount could not be set
in figures, the Tribunal, while recognizing the validity of the claim,
can only award a token indemnity of 1 franc." (UNRIAA (footnote
260 above), p. 216.)
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In common law, this type of damages is known as "exemplary
damages".
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See footnotes 120 and 291 above.

ter New Zealand. New Zealand demanded that France
present a formal apology and pay US$10 million—a sum
which exceeded by far the value of the material loss sustained. France acknowledged responsibility but refused
to pay the considerable amount claimed by New Zealand
by way of indemnification. The case was finally submitted to the Secretary-General of the United Nations, who
inter alia decided that France should pay a sum of
US$7 million to New Zealand.
(14) The last of the forms of satisfaction listed in paragraph 2 concerns the sanctioning of responsible officials
dealt with in subparagraph (d). This mode of satisfaction is emphasized in literature310 and has frequently
been requested and granted in diplomatic practice in the
form of the disavowal (disaveu) of the action of its agent
by the wrongdoing State,3" the setting up of a commission of inquiry and the punishment of the responsible individuals. A variant is provided by the "Rainbow
Warrior" case in which the Secretary-General decided
that the two responsible French agents should be handed
over to France and later be restricted to the island of Hao
for at least three years.
(15) The Commission is aware that extensive applica
don of this form of satisfaction might result in undue interference in the internal affairs of States. It has therefore
limited the scope of application of subparagraph (d) to
criminal conduct whether from officials or private individuals and to serious misconduct of officials.
(16) The opening phrase of paragraph 2 makes it clear
that the paragraph provides an exhaustive list of the
forms of satisfaction, which may be combined. A case in
point is the "Rainbow Warrior1' case,313 in which the
Secretary-General ordered formal apologies, damages
and restrictions on the freedom of movement of the responsible officials.
(17) The specificity of satisfaction as a consequence
of an internationally wrongful act manifests itself not
only in the types of injury with regard to which it operates and in the particular forms which it takes but also,
and even more importantly, in the specific function
which it performs.
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See, for instance, Bluntschli. op. cit. (footnote 280 above),
p. 265 and Bissonnette, op. cit. (footnote 164 above), p. 24.
311
For cases otddsaveu during the period from 1850 to 1939, see
Bissonnette, op. cit. (footnote 164 above), pp. 104 et seq.
A case of disaveu involved Bolivia and the United Slates. Following the publication in the American magazine Time in March 1959 of
an article attributing to the spokesman of the United Slates Embassy
in La Paz remarks which were considered to be offensive to Bolivia,
the State Department of the United States immediately corrected those
statements (Whiteman, Digest, vol. 5, pp. 169-170).
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Punishment of the guilty individuals was requested in the case
of the killing in 1948, in Palestine, of Count Bemadotte while he was
acting in the service of the United Nations (see footnote 293 above)
and in the case of the killing of two United States officers in Tehran
in 1975 ("Chronique 11 , RGDIP, vol. 80 (1976). p. 257).
313
See footnote 120 above. According to Palmisano, the confinement of the two French agents should be understood (contrary to the
scarce doctrine on the subject) not as satisfaction in the proper sense
but rather as the result of an ex aequo et bono settlement of a "political" dispute between the parties, a distinct dispute from the legal dispute over the French liability for the attack on the "Rainbow Warrior" (op. cil. (footnote 291 above), pp. 900-901).

(18) A school of thought314 as well as some jurisprudence and practice tend to attribute to satisfaction as a
form of reparation an afflictive nature—distinct from
compensatory forms of reparation such as restitutio and
compensation. Of course the distinction is not an absolute one. Even such a remedy as reparation by equivalent
(not to mention restitution in kind) performs, in the relations between States as well as in inter-individual relations, a role that cannot be deemed to be purely compensatory. Though its role is certainly not a punitive one, it
does perform the very general function of dissuasion
from, and prevention of, the commission of wrongful
acts.
(19) The distinction between satisfaction, on the one
hand, and restitutio and compensation, on the other, does
not exclude the possibility that two of those forms, or all
three, may come into play together in order to ensure a
combined, complete reparation of the material as well as
the moral/political/juridical injury. In fact, both in jurisprudence and in diplomatic practice, satisfaction is frequently accompanied by compensation.
(20) The autonomous nature of satisfaction does not,
on the other hand, prev.nt it from often appearing to be
absorbed into, or even confused with, the more rigorously compensatory remedies. It may have been so, for
example, in the "Rainbow Warrior" case, where both
the sum claimed by New Zealand and the sum awarded
by the Secretary-General of the United Nations exceeded
by far the value of the material loss. Other examples include the case concerning the lynching of 11 Italians in
New Orleans315 and the Labaree case. One may doubt,
at first sight, whether those instances involved satisfaction stricto sensu. The element of satisfaction is, however, equally perceptible, either because one or more
forms of satisfaction had been requested and obtained by
the offended State or because the amount of the compensation exceeded to a greater or lesser degree the extent of
the material loss. And there aiw instances where the presence of satisfaction in some form is suggested by admissions made by the offending State.
(21) The Commission, while agreeing on the content
and formulation of the provisions of article 10, did not
find it necessary to pronounce itself on the question of
whether an afflictive nature should be attribr ed to satis714
These writers include Bluntschli, op. cit. (footnote 280 above),
p. 426; Eagleton, op. cit. (footnote 205 above), pp. 190-191;
H. Lauterpacht "Regies generates du droit de la paix", Recueil des
cours . . . 1937-IV (Paris, Sirey, 1938), vol. 62, p. 350; Personnaz,
op. cit. (footnote 162 above), pp. 317-318; F. V. Garcia Amador, sixth
report on international responsibility (Yearbook...
1961, vol. H, p.
19, document A/CN.4/134 and Add.l), para. 76; and Morelli, op. cit.
(footnote 162 above), p. 358.
Satisfaction is however considered to be purely reparatory (in the
sense that it should have no consequence beyond what in internal law
is generally provided for as a consequence of a civil tort) by
G. Ripert, "Les regies du droit civil applicables aux rapports internationaux", Recueil des cours . . . 1933-11 (Paris, Sirey), vol. 44, p. 622;
Bissonnette, op. cit. (footnote 164 above), p. 25; B. Cheng, General
Principles of Law as Applied by International Courts and Tribunals
(London, Stevens, 1953), pp. 236-237; Jimdnez de Arechaga, loc. cit.
(footnote 176 above), p. 571, and Dominice', loc. cit. (footnote 181 above), p. 118.
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See footnote 295 above.
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Ibid.

faction as a fomi of reparation, a question on which doctrinal opinions are divided.
(22) It was argued that the afflictive nature of satisfaction would contravene the principle of the sovereign
equality of States and was not compatible either with the
composition or with the structure of a "society of
States" on the grounds that:
(a) punishment or penalty does not "become" persons other than human beings, and particularly sovereign
States; and
(b) the imposition of punishment or penalty within a
legal system presupposes the existence of institutions
impersonating, as in national societies, the whole community, no such institutions being available or likely to
come into being soon—if ever—in the "society of
States".
(23) On the other hand, it was maintained that the very
absence, in the "society of States", of institutions capable of performing such "authoritative" functions as the
prosecution, trial and punishment of criminal offences
committed by States makes even more necessary the resort to remedies susceptible of reducing, albeit in a very
small measure, the gap represented by the absence of
such institutions. The afflictive nature of satisfaction, according to this view, was not in contrast with the sovereign equality of the States involved. It was also considered that satisfaction was a matter of atonement.317 To
confine the consequences of any international delict
(whatever its gravity) to restitution in kind and compensation would mean to overlook the necessity of providing some specific remedy—having a preventive as well
as an afflictive function—for the moral, political and juridical wrong suffered by the offended State or States in
addition to, or instead of, any amount of material damage.
(24) The Commission finds it all the more important
to recognize the positive function of satisfaction in the
relations among States as it is precisely by resorting to
one or more of the various forms of satisfaction that the
consequences of the offending State's wrongful conduct
can be adapted to the gravity of the wrongful act. This
conclusion is of considerable importance as a matter of
both codification and progressive development in this
field.
(25) On the other hand, the Commission also Finds it
important to draw the lessons of the diplomatic practice
of satisfaction which shows that abuses on the part of injured or allegedly injured States are not rare. Powerful
States have often managed to impose on weaker offenders excuses or humiliating forms of satisfaction incompatible with the dignity of the wrongdoing State and
ll7

InlhewoidsofMorelli.
"Satisfaction is in some ways analogous to a penalty, which also
fulfils a function of atonement. Again, satisfaction, like a penalty,
is afflictive in character in that it pursues an aim in such a way that
the subject responsible undergoes harm. The difference is that,
while a penalty is harm inflicted by another subject, in satisfaction
the harm consists of a particular kind of conduct by the subject who
is responsible—conduct which constitutes, as in other forms of
reparation, the content of the subject's obligation." (Op. cit. (footnote 162 above), p. 338.)

with the principle of equality. The need to prevent abuse
has been stressed by a number of authors." 8 It underlies
paragraph 3 of article 10 which, by making it clear that
demands that would impair the dignity of the wrongdoing State are unacceptable, provides an indispensable
indication of the limits within which a claim to satisfaction in one or more of its possible forms should be met
by such a State.

Assurances and guarantees of
non-repetition
The injured State is entitled,
where appropriate, to obtain from the
State which has committed an
internationally wrongful act assurances
or guarantees of non-repetition of the
wrongful act.

(1) The study of practice and the literature shows that
the consequences of an internationally wrongful act may
include guarantees against its repetition. This particular
consequence is however generally dealt with in the
framework of satisfaction or other forms of reparation.319
It is of course true that all remedies—whether afflictive
or compensatory—are themselves more or less directly
useful in avoiding repetition of a wrongful act and that
satisfaction in particular can have such a preventive
function, especially in two of its forms, namely damages
reflecting the gravity of the infringement, dealt with in
paragraph 1 (c) of article 10 and disciplinary action
against, or punishment of, officials responsible for the
wrongful act, dealt with in paragraph 1 (d) of the same
article.320 Yet assurances and guarantees of nonrepetition perform a distinct and autonomous function.
Unlike other forms of reparation which seek to reestablish a past state of affairs, they are future-oriented.
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Including Bluntschli, op. cit. (footnote 280 above), pp. 268-269;
A. J. P. Tammes, "Means of redress in the general international law
of peace", Essays on the Development of the International Legal Order (Alphen aan den Rijn, Sijthoff and Noordhoff, 1980), pp. 7-8;
Personnaz, op. cit. (footnote 162 above), p. 289; and Graefrath,
loc. cit. (footnote 159 above), p. 101.
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According to Brownlie, for example, the "objects" of satisfaction are three and are often cumulative. These are "apologies or other
acknowledgement of wrongdoing by means of a salute to the flag or
payment of an indemnity, the punishment of the individuals concerned; and the taking of measures to prevent a recurrence of the
harm" (op. cit. (footnote 221 above), p. 208). Bissonnette similarly
observes that "a demand for security for the future . . . must be considered as one of the forms of satisfaction" (op. cit. (footnote 164
above), p. 121). See also Graefrath (loc. cit. (footnote IS9 above),
p. 87) and Garcia Amador, Principios de derecho international que
rigen la responsabilidad—Andlisis
critico de la conception traditional (Madrid, Escuela de funcionarios intemacionales, 1963),
pp. 447-453.
320
In the words of Personnaz:
". . . the effect of pecuniary indemnification may be to encourage
States to take the necessary measures in future to avoid a return to
such a situation . . . . The implicit intention of such indemnification, which may or may not be compensatory, may include the idea
(hat, by means of such penalties, the delinquent government may
be induced to improve its administration of justice and give the
claimant the assurance that such breaches and injustice in regard to
its citizens will be avoided in the future." (Op. cit. (footnote 162
above), p. 325.)
See also Garcfa Amador, sixth report on international responsibility
((footnote 314 above), para. 145).

vol. I I
(fart Two), pp. 81-83 (eo^BMfeasy to
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They thus have a preventive rather than remedial function. They furthermore presuppose a risk of repetition of
the wrongful act. Those features make them into a rather
exceptional remedy, which, in the view of the Commission, should not be automatically available to every injured State, particularly in the light of the broad meaning
of that term under article 5 of part 2 of the draft.321 In
this context, the question arises whether the injured
State's entitlement to guarantees of non-repetition bears
a relationship to the nature of the obligation breached
and the gravity of the wrongful act. Such guarantees
might be of special relevance in the case of violations of
obligations deriving from peremptory norms of international law.322 The Commission intends to address this issue when it applies itself to the study of the consequences of crimes.
(2) A request for safeguards against repetition suggests
that the injured State is seeking to obtain from the offender something additional to and different from mere
reparation, the re-establishment of the pre-existing situation being considered insufficient. For example, following demonstrations against the United States Embassy in
Moscow in February 1965 (less than three months after
those of November 1964), the President of the United
States affirmed that:
The United States Government must insist that its diplomatic establishments and personnel be given the protection which is required by
international law and custom and which is necessary for the conduct
of diplomatic relations between States. Expressions of regret and compensation are no substitute for adequate protection.

In other words, the injured State demands guarantees
against repetition because it feels that the mere restoration of the normal, pre-existing situation does not protect
it satisfactorily.
(3) With regard to the kind of guarantees that may be
requested, international practice is not univocal. The injured State usually demands either safeguards against the
repetition of the wrongful act without any specification324 or, when the wrongful act affects its nationals,
321

See footnote 10S above.
Graerrath observes that:
"In all cases where continuation or repetition of a violation may
be feared and particularly if violations of obligations are concerned
which are arising from jus cogens norms, the claim for satisfaction
is directed to measures to be taken that would forestall continuation
or repetition of the wrongful conduct that would prevent such a disturbance of peaceful international cooperation in future." (Loc. cit.
(footnote 159 above), p. 87.)
323
Reproduced in ILM, vol. IV (1965). p. 698.
324
Examples include the Dogger Bank incident between the United
Kingdom and Russia in 1904, in which the United Kingdom requested, among other things, "security against the recurrence of such
intolerable incidents" (The Hague Court Reports (footnote 119
above); and the four cases concerning the visitation and search of
American merchant vessels by armed cruisers of Spain on the high
seas off the eastern coast of Cuba, following which the United States
declared that it expected from Spain "a distinct assurance against
their repetition" (Moore, Digest, vol. II, pp. 903 et seq., at p. 907).
Reference is also made to the exchange of notes between China and
Indonesia following the attack in March 1966 against the Chinese
Consulate General at Jakarta, in which the Chinese Deputy Minister
for Foreign Affairs requested, among other measures, a guarantee that
such incidents would not be repeated in the future ("Chronique",
RGDIP, vol. 70 (1966), p. 1013). Another instance is the attack on an
Israeli civil aircraft carried out in Zurich on 18 February 1969 by four
members of the Popular Front for the Liberation of Palestine, follow322

that a better protection of the persons and property be
ensured.323 In both cases, the wrongdoing State would
appear to be placed under an obligation of result. In the
face of the injured State's demand for guarantees, the
choice of the measures most apt to achieve the aim of
preventing repetition remains with the wrongdoing State.
(4) It is however possible for the injured State to ask
the wrongdoing State to adopt specific measures or act in
certain ways considered to be apt to avoid repetition. In
such a case, the wrongdoing State would seem to find itself under an obligation of conduct. Three possibilities
are to be envisaged here: the injured State may (a) demand formal assurances from the wrongdoing State that
it will in future respect given rights of the injured State
or that it will recognize the existence of a given situation
in favour of the injured State;326 (b) ask the wrongdoing
State to give specific instructions to its agents; or (c)
ask the wrongdoing State to adopt a certain conduct considered to be apt to prevent the creation of the conditions
ing which the Swiss Government delivered formal notes of protest to
the Governments of Jordan, Syria and Lebanon condemning the attack and urging the three Governments to take steps ' 'to prevent any
new violations of Sviss tenitofy" (R. A. Falk, "The Beirut raid and
the international law of retaliation", AJIL, vol. 63 (1969), p. 419).
325
Such assurances were given for instance in the Doane case
(1886) in which Mr. E. T. Doane, an American missionary in the Philippines, who had protested against the seizure by the Spanish authorities of certain lands belonging to the mission, was arrested and deported to Manila; following, the protest by the United States
Government, "the Spanish Government endeavoured in a measure to
repair the wrong it had done by restoring Mr. Doane to the scene of
his labours and by repeating its assurances with reference to the protection of the missionaries and their property" (Moore, Digest, vol.
VI. p^5. 345-346).
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Examples include the 1893 controversy between France and
Siam in which France demanded that Siam recognize its territorial
claim on the left bank of the Mekong (Martens, Nouveau Recueil, 2nd
series, vol. 20, pp. 160 et seq.)\ the 1901 case of the Ottoman post offices, in which the Ottoman Empire gave a formal assurance that the
British, Austrian and French postal services would henceforth operate
freely in its territory ("Ch">nique", RGDIP, vol. & (1901), pp. 777 et
seq., at pp. 788 and 792), the 1907 "Constitucidn" case in which
Uruguay requested that the Government of Argentina make a declaration to the effect that it had no intention of ignoring the jurisdiction
which the Republics Oriental had, as a neighbouring and bordering
country, over the Rio de la Plata (ibid., vol. 15 (1908), p. 318); and
the case of a French packet-boat illegally detained in 1894 by the
Ottoman authorities, in which, following French protests, those
authorities promised that in future, the treaty provisior • guaranteeing
the inviolability of the persons and of the domicile of French nationals
in the Orient would be better respected (ibid., vol. 2 (1895), pp. 623624). These examples would not necessarily all represent what would
be "appropriate" by today's standards (see para. (5) of the commentary to article 10 bis).
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Examples include the case of the "Allianca". a United States
mail steamship fired on by a Spanish gunboat off the coast of Cuba in
1895, in which the United States insisted that "immediate and positive orders be given to Spanish naval commanders not to interfere
with legitimate American commerce passing through that channel and
prohibiting all acts wantonly imperilling life and property lawfully
under the flag of the United States" (Moore, Digest, vol. II, pp. 908909); the case of the "Herzog" and the "Bundesrath", two German
ships seized by the British Navy in December 1899 and January 1900,
during the Boer war, in which Germany drew the attention of Great
Britain to "the necessity for issuing instructions to the British Naval
Commanders to molest no German merchantmen in places not in the
vicinity of the seat of war (Martens, Nouveau Recueil, 2nd series,
vol. 29, pp. 456 et seq., at p. 486); and the Jova case, concerning the
pillage of the estate of an American citizen by Spanish troops in 1896,
in which the United States called for ' 'stringent orders to prevent the
recurrence of such acts of theft and spoliation" (Moore, Digest,
vol. VI, p. 910).

which had allowed the wrongful conduct to take place,3"
such conduct consisting, for instance, in the adoption or
abrogation by the wrongdoing State of specific legislative provisions.329 Recent practice does not record explicit demands to modify or issue legislation. Similar requests are however made by international bodies. For
example, it is frequent that ad hoc international bodies
request States responsible for violations of human rights
to adapt their legislation in order to prevent the repetition of violations. These requests include those by the
Human Rights Committee in its decisions on individual
complaints. In the Torres Ramirez case, for instance, the
Committee, after ascertaining that Uruguayan law was
not in conformity with the International Covenant on
Civil and Political Rights, came to the following conclusion;
The Committee, accordingly, is of the view that the State party is
under an obligation to provide the victim with effective remedies, including compensation, for the violations which he has suffered and to
take steps to ensure that similar violations do not occur in the future' 1 . 330

(5) On the basis of the above analysis, it appears that
assurances and guarantees of non-repetition are a sui
generis remedy to be distinguished from satisfaction and
other forms of compensation. The text adopted by the
Commission provides that the injured State is entitled,
where appropriate, to obtain from the wrongdoing State
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In me Trail Smelter case, for instance, the arbitral tribunal, in
deciding on question No. 3, contained in article III of the Convention
of IS April 1935 between the United States of America and Canada
(League of Nations, Treaty Series, vol. CLXII, p. 75) and reading as
follows:
"(3) In the light of the answer to the preceding question, what
measures or regimes, if any, should be adopted or maintained by
the Trail Smelter?"
mentioned specifically a series of measures (at first provisional and
Utter definitive) apt to "prevent future significant fumigations in ihc
United States" (UNRIAA, (see footnote 57 above), pp. 1934 et seq )

assurances or guarantees of non-repetition. It therefore
recognizes that the wrongdoing State is under an obligation to provide such guarantees subject to a demand from
the injured State and when circumstances so warrant.
Circumstances to be taken in consideration include the
existence of a real risk of repetition and the seriousness
of the injury suffered by the claimant State as a result of
the wrongful act. The phrase "where appropriate"
makes it clear that it will be for the judge (or other third
party called upon to apply the rule) to determine if the
conditions for the granting of what the Commission considers as an exceptional remedy are met and also to deny
abusive claims which would impair the dignity of the
wrongdoing State.
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Examples of explicit demands to modify or issue legislation include the Cutting's case in 1886 in which me United States, following
me conviction in Mexico, in accordance with the Mexicanlegislation
men in effect, of an American national for having published in the
United States an article considered to be defamatory of a Mexican
citizen, demanded that the legislation in question be modified—which
was subsequently done (J. Dumas, "La responsabilite* des Etats a raison des crimes et ddlits commis sur lew territoire au prejudice
d'drangers", Recueil des cours . . . 1931-11 (Paris, Sirey, 1932), vol.
36, pp. 189-190); the case of the lynching of Italian nationals in Erwin. Mississippi, in 1901, in which Italy asked the United Stales to
modify the law concerning the jurisdiction of federal courts which in
practice prevented the punishment of the writers of crimes against
foreigners (Moore, Digest, vol. VI, pp. 848-849); and the "Alabama"
case, in which United States protests led Great Britain to modify the
1819 Act by the Act of 9 August 1870, which made it a statutory offence to build in British territory any ship intended for a belligerent,
authorized the detention of any suspect ship and required any ship
that had infringed British neutrality to hand over any prizes of war
which it had brought into a British port (N. Politis, La justice international* (Paris, Hacheoc 1924). p. 41).
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Decision of 23 July 198a prngnph 19 (Official Records of the
General Assembly, nirty-fifth Session, Supplement No. 40 (A/35/40),
p. 126); other examples include the Lanza case, decision of 3 April
1980, para. 17 (ibid., p. 119) and the Dermit Barbato case, decision of
21 October 1982, pan. II (ibid., Thirty-eighth Session, Supplement
VO. 40 (A/38/40), p. 133).

CHAPTER III
COUNTERMEASURES
General Commasafcagy* /

(1)

Chapter III seta out a series of articles dealing with perhaps the

most difficult and controversial aspect of the Mhole regime of State
responsibility, namely countermeasures. 350/

In a decentralized

international system lacking compulsory methods for the settlement of most
disputes. States resort to unilateral measures of self-help (referred to in
these draft articles as coimtermeasures). Counterraeasures take the form of
conduct, not involving the use or threat of force, which - if not justified as
a response to a breach of the rights of the injured State - would be unlawful
as against the State which is subjected to them. 251/ The wrongfulness of
acts constituting countermeasures is precluded under article 30.
Countermeasures nay be necessary in order to ensure compliance with its legal
obligations on the part of a wrongdoing State.

But at the saute time they

should not be viewed as a wholly satisfactory legal remedy, both because every
State considers itself as, in principle, the judge of its rights in the
absence of negotiated or third party settlement, and also because of the
unequal ability of States to take or respond to them.
rudimentary.

In short the system is

Recognition in the draft articles of the possibility of taking

countermeasures - warranted as such recognition may be in the light of
long-standing practice - ought accordingly be subjected to conditions and
restriction, limiting countermeasures to those cases where they are necessary
in resp_.ise to an internationally wrongful act.
(2)

Whatever conditions and restrictions may be imposed on them,

count®rmaaaures involve a unilateral assessment of, on the one hand, the

•/

Rwport . • . forty-eighth mmmmiotk.

Sa@ the discussion of the 1992 debates on countentseaaures in the
Commission and in the Sixth Committee contained in the fifth report on State
responsibility, document A/CN.4/453, paras. 30-36.
251/ Countermeasures are to be distinguished from acts which, although
they may be seen as "unfriendly", are not actually unlawful - for example,
rupture of diplomatic relations. Such acts of retortion are not dealt with in
the present articles.

injured State's right and its infringement and, on the other hand, the
legality of the reaction, a reaction which in turn can provoke a further
unilateral reaction from the State which has committed the internationally
wrongful act.

Indeed the potentially negative aspects of countermeasures are

such that some members of the Commission questioned the desirability of
providing any legal regime of countermeasures within the framework of State
responsibility pointing, in particular, to potentially unjust results when
applied between States of unequal strength or means.

Two considerations

pointed, however, in the direction of the inclusion of countermeasures.
First, there is sufficient evidence that the practice of counteraeasures is
admitted under customary international law as a means of responding to
unlawful conduct.

The Commission had, indeed, already dealt with the question

of countermeasures in the context of Part One.

Second, one should not

underestimate the importance of circumscribing the ability of an injured State
to resort to countermeasures, that is to say, of defining the conditions under
which countermeasures are a lawful response to unlawful conduct.

To include

provisions on countermeasures in the present articles is thus both necessary
and useful.

Article 47
Countermeasures bv an injured State
1.
For the purposes of the present articles, the
taking of countermeasures means that an injured State does
comply with one or more of its obligations towards a State wnich
has committed an internationally wrongful act in order to induce it
to comply with its obligations under articles 41 to 46, as long as
it has not complied with those obligations and as necessary in the
light of its response to the demands of the injured State that it
do so.
2.
The taking of countermeasures is subject to the conditions
and restrictions set out in articles 48 to 50.
3.
Where a countermeasure against a State which has committed an
internationally wrongful act involves a breach of an obligation
towards a third State, such a breach cannot be justified under this
chapter as against the third State.

CoBmentary* /
(l)

The basic notion of countermeasures is the entitlement of the injured

State not to comply with one or more of its obligations towards the wrongdoing
State. £52/

Th® Amdamental prerequisites for any lawful countenmeasures

is the existence of an internationally wrongful act, infringing a right of the
State taking the countermeasure. 253/

While this does not necessarily

require a definitive third party determination of the existence of such an
act, a mere good faith belief on the part of the injured State which turns out
not to be well-founded would not be sufficient to justify the taking of
countermeasures.

Thus, an injured State which resorts to countermeasures

based on its unilateral assessment of the situation does so at its own risk
and may incur responsibility for an unlawful act in the event of an incorrect
assessment.

Although such a good faith belief or mistake on the part of the

allegedly injured State may be relevant in evaluating the degree of
responsibility, it will not preclude the unlawfulness of the measures taken.
(2)

Ary decision by an injured State to resort to countermeasures is

circumscribed by the permissible functions or aims to be achieved by such
measures. 2t±t

State practice indicates that in resorting to

countermeasuree the injured State may seek the cessation of the wrongful
conduct, ae well as reparation in a broad sense.

-/

On the other hand, the

Report ... forty-eighth session, pp. 154-158 (commentary to article

252J N r - Ripkagen as Special Rapporteur had advocated a
distinction between "reciprocal countermeasures1" and other measures,- see
Yearbook . • 4.9.95. vol. II (Part One), p. 10, article 8 and commentary
thereto. Reciprocal countermeasures are countermeasures taken in relation to
the same obligation or class of conduct as that which is the subject of the
initial unlawful act. This category has not been maintained in the draft
articles. The essential criterion should be the necessity and proportionality
of the particular countermeasure in the circumstances in order to obtain
cessation and reparation. To require, in addition, that countermeasures
should be reciprocal would operate unequally where, as will often be the
case, the injured State is not in a position to take measures of the same
descripcion.
While moat writers believe that a lawful resort to countermeasures
presupposes an internationally wrongful act of an instantaneous or a
continuing character, a few scholars seem to believe that resort to measures
could be justified even in the presence of a good faith conviction, on the
part of the acting State, that it has been or is being injured by an
internationally wrongful act. For a detailed discussion of the doctrine,
see the third report on State responsibility, document A/CM.4/440, paras. 37
et seq.
254/ The relevant State practice is considered throughout the fourth
report on State responsibility, document A/CN.4/444 and Add.l. For a detailed
discussion of the doctrine concerning the functions of countermeasures and
the aim to be pursued, see the third report on State responsibility,
document A/CM.4/440, paras. 3 9 et seq.
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function of countermeasures may not go beyond the pursuit by the injured State
of cessation and reparation.

Any measures resorted to by an injured State

that exceeds those lawful functions or aims would constitute an unlawful act.
In particular, an injured State may not take measures in order to inflict
punishment on the alleged lawbreaker.
(3)

The essence of the injured State's entitlement to take countermeasures is

conveyed in article 47 by the words "not to comply with one or more of its
obligations towards the State which has committed the internationally wrongful
act".

This language was considered to be preferable to the phrase "to suspend

the performance of" which might restrict the scope of application of
countermeasures to obligations of a continuing character and exclude
obligations requiring the achievement of a specific result.
(4)

In addition to defining the essential element of the notion of

countermeasures, article 47 circumscribes the entitlement of the injured State
to take countermeasures in three respects.

It first requires th

failure of

the wrongdoing State to comply with its obligations under articles 41 to 46.
The sentence is structured so as to place at the very beginning of the article
this basic requirement for lawful resort to countermeasures.

Secondly, the

text makes the injured State's entitlement to take countermeasures subject to
the conditions and restrictions set forth in articles 48, 49 and 50.
provide a number of safeguards against abuse.

These

Thirdly, and perhaps most

importar*-ly, it requires that resort to countermeasures be necessary in order
to induce the wrongdoing State to comply with its obligations under articles
41 to 46.

This language is intended to limit the permissible functions or

aims of countermeasures and clearly implies that there are cases where resort
or continuing resort to countermeasures may not be necessary.
specifically, the term "as necessary" performs a dual function.

More
It makes it

clear that countermeasures may be applied only as a last resort where other
means not involving non-compliance with the injured State's obligations have
failed or would clearly be ineffective in inducing the wrongdoing State to
comply with its obligations.

It also indicates that the decision of the

injured State to resort to countermeasures is to be made reasonably and in
good faith, and at its own risk.
(5)

The injured State's evaluation of the "necessity" to resort to

countermeasures must be made - initially by the injured State itself but also
by the wrongdoing State itself and by any involved third party (and see
article 58 (2) on arbitration) - "in the light of the response to its demands

by the State which has committed the internationally wrongful act".

This

language is inte"i@d to emphasize the desirability of, and to maximize the
opportunity for, dialogue between the injured State and the wrongdoing Stace.
The phrase serves a dual purpose by encouraging the injured State to take due
account of the wrongdoing State's response in assessing the need for
counterraeasures.

It is reasonable to expect that in devising its reaction the

injured State should take account of the manner in which the wrongdoing State
is responding to the injured State's demands for cessation and reparation.
The situation created by the wrongful act calls for different reactions
according to whether the allegedly wrongdoing State responds to the injured
State's demands by a fin de non recevoir. a curt denial of responsibility or,
on the contrary, offers to snake adequate and timely reparation or to submit
the matter to binding third party settlement or even explains, to the
satisfaction of the injured State, that no internationally wrongful act
attributable to ~- was committed.
(6)

Requiring the injured State to take into account the extent to which the

wrongdoing State's response to its demands is "adequate" 255/ is intended
to strike a proper balance between the position of the injured State and that
of the wrongdoing State.

It seeks to avoid giving the injured State excessive

latitude - to the possible detriment of the wrongdoing State - in the use of
countermeasures.
the circumstances.

Countermeasures are only lawful if they are "necessary" in
With regard to cessation, the injured State might

otherwise apply countermeasures without any opportunity being g_/en to the
wrongdoing Stat® to explain, for example, that there has been no wrongful act
or that the wrongful act is not attributable to it.

By initiating a dialogue

and assessing the response of the allegedly wrongdoing State before taking
countermeasures, the injured State may avoid committing an internationally
wrongful act by taking such measures on the basis of incomplete or inaccurate
information.

As regards reparation, the wrongdoing State might otherwise

continue to be the target of countermeasures even after admitting its
responsibility and even while in the process of providing reparation and
satisfaction.

The necessity of countermeasures diminishes in inverse

proportion to the achievement of their legitimate aims.

Thus, it is incumbent

2J|5_/ The notion of an "adequate response" is discussed by the Special
Rapporteur in his fourth and sixth reports, document A/CH.4/444, paras. 17-23,
and document A/CN.4/461, para. 69, respectively.

on the injured State to assess the continuing necessity of the countermeasures
in the light of the wrongdoing State's response to its demands.
(7)

2

Paragraph p. of article 47 recognizes that the rights of States not

involved in the responsibility relationship between the injured State and the
wrongdoing State cannot be impaired by countermeasures taken by the former
against the latter.

The Commission felt that it was appropriate to deal with

this matter in the present article rather than article 50 on prohibited
countermeasures, since the latter alternative would appear to deny the
legitimacy of any countermeasures incidentally affecting the position of third
States.

This approach was viewed as too sweeping in an interdependent world

where States are increasingly bound by multilateral obligations.
of those consi

In the light

rations, the. Commission opted for ensuring the protection of

the rights of third States by relying on one of the essential characteristics
of countermeasures, viz., that the unlawful character of conduct resorted to
by way of court ^measures is precluded only as between the injured State and
the wrongdoing State.

As stressed by the Commission in paragraph (18) of its

commentary to article 30 of Part One of the draft articles, "the legitimate
application of a sanction against a given State can in no event constitute
per se a circumstance precluding wrongfulness of an infringement of a
subjective international right of a third State against which no sanction is
"justified". 256/
(B)

Accordingly, paragraph £ of article 47 provides that, if a countenneasure

involves a breach of an obligation towards a third State, the wrongfulness of
such a breach is not precluded by reason of its permissibility in relation to
the wrongdoing State.

Paragraph^ will serve as a warning to the injured

State that any measure Violating the rights of a third State will be a
wrongful act as far as that third State is concerned.

This warning is of

particular relevance in cases of possible violation by the injured State of
rules setting forth erga omnes obligations.

It will also serve as an

encouragement to the injured State to take such precautionary steps as
consulting with the third States concerned, weighing the consequences of
alternative courses of action and ascertaining that no other choice is
available.

Yearbook ... 1979. vol. II (Part Two), p. 120, document
A/CN.4/SER.A/1979/Add.l (Part 2!, chap. Ill, sect. B.2.

Article 48
conditions relating to resort to countermeasures
"1.
Prior to taking countermeasures, an injured State shall
fulfil its obligation to negotiate provided for in article 54. This
obligation is without prejudice to the taking by that State of interim
measures of protection which are necessary to preserve its rights and
which otherwise comply with the requirements of this Chapter.
2.
An injured State taking countermeasures shall fulfil the
obligations in relation to dispute settlement arising under Part Three or
any other binding dispute settlement procedure in force between the
injured State and the State which has committed the internationally
wrongful act.
3.
Provided that the internationally wrongful act has ceased,
the injured State shall suspend countermeasures when and to the extent
that the dispute settlement procedure referred to in paragraph 2 is being
implemented in good faith by the State which has committed the
internationally wrongful act and the dispute is submitted to a tribunal
which has the authority to issue orders binding on the parties.
4.
The obligation to suspend countermeasures ends in case of
failure by the State which has committed the internationally wrorcrful act
to honour a request or order emanating from the dispute settlement
procedure."

Commentary *> /

(1)

The entitlement to take countermeasures, as delimited in article 41, is

subject to certain conditions, qualifications and exclusions, which are spelt
out in the following three articles.

Specifically, certain conditions

relating to the settlement of the dispute apply to lawful countermeasures,these are the subject of article 48.

In addition, countermeasures must always

be proportionate; this basic requirement is spelt out in article 49.

And

finally, certain kinds of conduct are excluded entirely from the realm of
countermeasures by article 50.
(2)

Of these three articles, the most controversial and debated was

article 48, that relating to the requirement to pursue the peaceful settlement
of the dispute. 257/ While the Commission as a whole agreed that
negotiations and all other available procedures for the peaceful settlement of
should be pursued, there was disagreement as to wta®tt*®r thlm

1/

Report ... forty-eighth session, pp. 159-164 (commentary to articl®

48).
For full discussion of state practice and doctrine in relation
to th@ requirement of recourse to other remedies, see Mr. Arangio-Huis•a
fourth report on State responsibility, document A/CM.4/444, pp 20-33

to bf* prior to the taking of countermeasures.

The difficulty here is twofold.

First, negotiations or other forms of dispute settlement can be lengthy, and
could be almost indefinitely drawn out by a State seeking to avoid the
consequences of its wrongful act.

Secondly, some forms of countermeasures

(including some of the most readily reversible forms, for example, the
freezing of assets) can only be effective if taken promptly.

For these

reasons it was felt that to require as a precondition to countermeasures the
exhaustion of all the procedures available in accordance with Article 33 of
the United Nations Charter would put the injured State at a disadvantage.
Rather than requiring the exhaustion of all available procedures as a
precondition, article 48 focuses on making available to a State which is a
target of countermeasures an appropriate and effective procedure of resolving
the dispute.

Moreover it allows the allegedly wrongdoing State to require a

suspension of the countermeasures if that State cooperates in good faith in a
binding third party dispute settlement mechanism, and even though that State
may continue to contest that its initial act was unlawful.

But on the other

hand, it does require that the injured State, before taking countermeasures,
should seek to resolve the problem through negotiations.

This requirement is,

however, without prejudice to the taking of urgent interim or provisional
measures required to preserve the rights of the injured State.

Certain

members of the Commission held the view that an injured State's obligation to
negotiate, prior to taking countermeasures, as provided in paragraph 1 of this
article does not apply in the case of international crimes, especially in the
case of genocide.
(3)

This essential and central element to the articles on countermeasures,

viz., the obligation to pursue a resolution of the dispute, is given effect to
in a graduated way, based on a distinction between initial measures taken in
response to the unlawful act: by way of "interim measures of protection", and
other countermeasures.

As soon as an allegedly wrongful act has come to its

notice, the injured State may find it necessary to take measures to preserve
its legal rights.

At the same tim*» the Commission eventually concluded that

full-scale countermeasures should not be taken without an initial attempt to
resolve the dispute by negotiation.

Paragraph 1 strikes the balance between

these considerations in the following way.

On the one hand, the injured State

is under an obligation, pursuant to article 54, to seek to settle the dispute
by negotiation with the other State concerned at its request.

On the other

hand, and notwithstanding this obligation, it is immediately entitled to take

interim measures

f protection which otherwise comply with the requirements of

this wiapter and which are necessary to preserve its legal position, pending
the outcome of the negotiations provided for in article 54.
(4)

The term "interim measures of protection" is inspired by procedures of

international courts or tribunals which have or may have power to issue
interim orders or otherwise to indicate steps that should be taken to preserve
the respective rights of the parties in dispute.

The difference here however

is that at the relevant time - immediately upon the occurrence of the wrongful
act - no such court or tribunal with jurisdiction over the dispute may exist.
Moreover some measures have to be taken immediately or they are likely to be
impossible to take at all - for example, the freezing of assets (i*hich can be
Twaovmd from the jurisdiction within a very short time) .

A feature of such

interim measures in the sense of the present paragraph is that they are likely
to prove reversible should the dispute be settled:

the comparison is between

tJb© temporary detention of property and its confiscation, or the suspension of
m licence as against its revocation.
(5)

The extent of the obligation to negotiate during this first phase is

not subject to any specific time-limit.

S*hat is a reasonable time for

negotiations depends on all the circumstances, including the attitude of the
wrongdoing State, the urgency of the issues at stake, the likelihood that
damages may increase if a speedy resolution is not achieved, etc.

Given this

diversity of situations, to fix a specific time-limit would be impracticable.
(S)

If it becomes clear that negotiations are unlikely to succeed,

eountermeasures may be taken which go beyond interim measures of protection in
the sense explained above, although they must none the less comply with the
various requirements of Chapter III.

In particular, paragraph 2 of article 46

mmk.es :t clear that existing third party dispute settlement mechanisms remain
in force notwithstanding a dispute which has given rise to countermeasures,
snd that the injured State itself must continue to comply with its obligations
in relation to dispute settlement,

ihus a State is not entitled, by way of

eounterateasures, to suspend or not comply with obligations in relation to
dispute settlement.

Such obligations have a distinct legal character and

practical purpose, and must remain in force even in a context of worsening
relations. 158/

258/ Cf. United States Diplomatic and Consular Staff in Tehran
ffCJ Resorts 1980 p. 3, p. 28.
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(7)

In addition to preserving "any other binding dispute settlement procedure

in force" between the States concerned (such as, for example, their mutual
acceptance of the Optional Clause, Article 36 (2) of the Statute of the
International Court of Justice, in relation to the dispute or an arbitration
clause in a bilateral treaty), paragraph 2 of article 48 also refers to the
dispute settlement obligations arising under Part Three of the present
articles.

The reference to Part Three has particular significance for

disputes arising in the context of counturmeasures, since under paragraph 2 of
article 58, where a dispute "arises between States Parties to the present
articles, one of which has taken countermeasures against the other", the
allegedly wrongdoing State - i.e. the State the subject of the
countermeasures - may at any time unilaterally submit the dispute to an
arbitral tribunal to be constituted in conformity with annex II. Thus where a
State takes countermeasures under article 48, it thereby in eff**

offers to

the allegedly wrongdoing State the opportunity to resolve their dispute by a
binding third party procedure of arbitration.

And this is the case even if

there is no other binding third party dispute settlement obligation in force
between them.
(8)

In this context, paragraph 3 of article 48 uses the term "a tribunal

which has the authority to issue orders binding on the parties".

The

reference here is to orders which are binding on the parties as to the
substance of the dispute.

The tribunal must also have power to order interia

measures of protection.
(9)

In practice the two issues (the legality of the initial conduct and the

legality of countermeasures) are likely to be intertwined.

The jurisdiction

of the tribunal would not be excluded merely because the State party taking
the countermeasure refrained 'rom qualifying its conduct as a
"countermeasure".

The jurisdiction of an arbitral tribunal under article 58,

paragraph 2 arises in respect of any dispute "between States Parties to the
present articles, one of which has taken countermeasures against the other".
Whether a particular measure constitutes a countermeasure is an objective
question:

as explained in paragraph (3) of the commentary to article 47, it

is not sufficient that the allegedly injured State has a subjective belief
that it is (or for that matter is not) taking countermeasures.

Accordingly,

whether a particular measure in truth was a countermeasure would be a

preliminary issue of jurisdiction fcr the arbitral tribunal under article 56,
paragraph 2, and in accordance with general principle would be a matter for
the tribunal itself to determine. 259/
(10) Resort to binding third party dispute settlement in disputes in which
countemeasures have been taken has several effects.

In the first place, and

most importantly, it provides a procedure for the resolution of the dispute,
even in cases where no such procedure was otherwise available.

But in

addition, pursuant to paragraph 3 of article 48, the right of the injured
State to continue to take countermeasures is suspended while the dispute
settlement procedure is being implemented.

The only conditions precedent to

the suspension are, first, that the internationally wrongful act must have
ceased (i.e. the injured State is not suffering a continuing injury as a
result of a continuing wrongful act), and, secondly, that the wrongdoing State
is implementing the dispute settlement procedure in good faith.

Reference to

a dispute settlement procedure has this suspensive effect if it involves
submission to "a tribunal which has the authority to issue orders binding on
the parties"; this is true, for example, of the International Court of
Justice, as well as of the arbitral tribunal provided for in article 58 of the
present articles.
(11) To summarize, if the basic conditions for countermeasures laid down in
article 47 are met, and if initial negotiations have failed to produce a
solution the injured State may take countermeasures without any prior resort
to third party dispute settlement procedures.

But if it does take

countermeasures, the State against whom they are taken may resort to binding
arbitration under article 58, paragraph 2, or to other applicable binding
third party settlement of the dispute.

If the allegedly wrongdoing State does

resort to such a procedure, and implements it in good faith, and provided the
wrongful act itself has ceased, the countermeasures must be suspended.
(12) There is, however, one further necessary refinement to the procedural
system embodied in article 48.

Although the injured State must suspend

countermeasures pending good faith submission to binding third party dispute
settlement, the question of interim measures of protection may arise, and the
injured State should not be left without a remedy if the wrongdoing State
fails to comply with any orders or indications issued by the court or tribunal

259/ The issues raised in paragraph (9) are discussed more fully in the
commentary to article 58 on arbitration where this paragraph would eventually
move.

for interim measures of protection.

Thus paragraph 4 of article 48 provides

that a failure by the wrongdoing State to honour a request or order emanating
from the court or tribunal concerned "shall terminate the suspension of the
right of the injured State to take countermeasures".

This would be so even if

the request or order emanating from the court or tribunal is technically
non-binding.

However, a failure by the wrongdoing State to comply with an

indication of interim or provisional measures, although it may render it
liable to a resumption of the countermeasures, has no other specific effect.
In particular, the court or tribunal retains its jurisdiction over the
dispute, and its procedures remain available to deal with the dispute so far
as both parties are concerned.
(13) In wl.2 Commission's view, this system marks an important advance on the
existing arrangements for the resolution of disputes involving
countermeasures.

It gives the parties, in addition to all exist-ing

possibilities for the resolution jf their dispute by diplomatic or other
means, the option of resolution of the dispute by arbitration, and of thereby
avoiding the aggravation of the dispute and of their relations which
continuing countermeasures can produce.

In the longer term it will reduce

that element of the system of countermeasures which tended to a spiralling of
response?
(14) As noted, the effect of paragraph 2 of article 48 is to preserve existing
binding dispute settlement procedures as well as to provide the additional
procedure envisaged in article 58, paragraph 2 at the election of the State
which is the subject of countermeasures.

Article 48 does not specify any

priority as between two or more applicable procedures for binding dispute
settlement, leaving it "-.<- the agreenent of the parties (expressed in advance
or ad hoc) or the decision of the tribunals concerned to resolve any problem
of overlap.

-3.ltArticle 49 [13]
Proportionality
Countermeasures taken by an injured State shall not be out of
proportion to the degree of gravity of the internationally wrongful act and
the effects thereof on the injured State.
Commentary*/

(1)

The relevance of proportionality in the regime of countermeasures

is widely recognized in both doctrine and jurisprudence.

The notion of

proportionality was already present more or less explicitly in the
seventeenth, eighteenth and nineteenth century doctrine. 130/ Most

*J Report of the Conoaiesion on the work of its forty-seventh session
(Official RecordB of the Generalftg«"""l71Yi1Fiftieth gasaion, Suppltmmt Mo.
M (&/§0/£.0)), pp. 144-14S (eeesas&tasy fc© iosmas article 13).
This notion was clearly implied in the doctrinal position taken, for
example, by Grotius, Vattel and Philiimore, that goods «©i»®d by way of
reprisal were lawfully appropriated by the injured sovereign, "so far as
is necessary to satisfy the original debt that caused, and the expenses
incurred by the reprisal; the residue is to be returned to the Government
of the subjects against whom reprisals have been put in force".
(Sir Robert Philiimore, Commentaries upon International Law, vol. Ill,
(London, 1885), p. 32). Adde: Hugo Grotius, De Jure Belli Ac Pacis Libri
Trea. Book III, Chapter 2 s., viii 3, The Classics of International Law,
International Peace, Division of International Law, J.B. Scott, ed.
(Washington, 1925), p. 629; and E. De Vattel, The Law of Nations: or.
Principles of the Law of Nature, applied to the Conduct and Affairs of Nations
and Sovereigns. Book Two, Chapter XVIII 342, J. Chitty, ed. (London, 1834),
p. 283.

-311twentieth century authors, although not all of them, 131/ are of the
opinion that a State resorting to countermeasures should adhere to the
principle of proportionality. 132/
(2)

The prevailing doctrinal view thus recognizes the principle

of proportionality as a general requirement for the legitimacy of
countermeasures or reprisals. 133/

Proportionality is a crucial element in

determining the lawfulness of a countermeasure in the light of the inherent
risk of abuse as a result of the factual inequality of States.

It takes into

account situations of inequality in terms of economic power, political
power, etc., which may be relevant in determining the type of countermeasures
to be applied and their degree of intensity.

The principle of proportionality

131/ Anzilotti considered the rule of proportionality as .. *rely a moral
norm (D. Anzilotti, Corso di diritto internazionale. vol. I (Rome, 1928),
p. 167). Strupp did not believe in the existence of rules establishing
proportions which had to be observed in the exercise of reprisals (K. Strupp,
"Das volkerrechtliche Delikt" in Stier-Somlo, Handbuch des Volkerrechts.
vol. Ill (Stuttgart, 1920), Bibliotheca Visseriana, Tomus Secundus (Leyden,
1924), pp. 568-569).
132/ In this regard, Oppenheim takes the position that " [r]eprisals, be
they positive or negative, must be in proportion to the wrong done, and to
the amount of compulsion necessary to get reparation" (L. Oppenheim,
International Law, vol. II (London, 1952), p. 141). In Guggenheim's words
"[d]as moderne Volkerrecht weist sodann eine Verpflichtung zur
Proportionalitat der Repressalie auf" (P. Guggenheim, Lehrbuch des
Vdlkerrechts. vol. II (GenSve, 1954), p. 585).
133/ The distinguished authors who share this view include: M. Bourquin,
"Rigles gSnerales du droit de la paix", Hague Rec.. vol. 35, 1931-1, p. 223;
Hans Kelsen, Principles of International Law. II ed. (New York, 1966), p. 21;
G. Morelli, Nozioni di Diritto Internazionale (Padova, 1967), p. 262;
W. Wengler, V&lkerrecht, I (Berlin-Goettingen-Heidelberg, 1964), p. 21;
0. Schachter, "International Law in Theory and Practice, General Course in
Public International Law", Hague Rec. . vol. 178, 1982-V, pp. 9-396, p. 178;
P. Reuter, Droit international public (Paris, 1983), p. 463; I. Brownlie,
International Law and the Use of Force bv States (Oxford, 1983), p. 219;
Ch. Tomuschat, "Repressalie und Retorsion, Zu einigen Aspekten ihrer
innerstaatlichen Durchfuhrung", Zeitschrift fur auslandisches offentliches
Recht und Vdlkerrecht. vol. 33, 1973, pp. 179-222, p. 192; K.J. Skubiszewski,
in M. Serensen, Manual of Public International Law (London, 1968), pp. 753-4;
B. Graefrath und P. Steiniger, "Kodification der volkerrechtlichen
Verantwortlichkeit", in Neue Justiz. vol. 27, 1973, pp. 225-28, article 9 (2),
p. 228; D. Bowett, "Economic Coercion and Reprisals by States" in Virginia
Journal of International Law. 1972, vol. 13, p. 10.

provides a measure of assurance inasmuch as disproportionate countermeasures
could give rise to responsibility on the part of the State using such
measures.
(3)

The principle of proportionality has assumed a more precise content in

the present century following the First World War, a development concomitant
with the outlawing of the use of force.

There is no uniformity, however, in

the practice or the doctrine' as to the formulation of the principle, the
strictness or flexibility of the principle and the criteria on the basis of
which proportionality should be assessed.
(4)

Article 13 lays down the rule of proportionality in providing that a

countermeasure "shall not be out of proportion" to the relevant criteria.

It

adopts the "negative" formulation used, for instance, in the Naulilaa and Air
Services Agreement awards. 134/ The text does not specify the degree of
proportionality or the extent to which a countermeasure might be
disproportionate.

While the assessment of the proportionality of a

countermeasure must certainly involve consideration of all elements deemed to
be relevant in the specific circumstances, the use of expressions such as
"manifestly disproportionate" could have the effect of suggesting that some
disproportion was acceptable and thus introducing an element of excessive
uncertainty and subjectivity in the construction and application of the

134/ According to the award in the Naulilaa case, "meme si l'on
admettait gue le droit des gens n'exige pas gue la represaille se
mesure approximativement a 1'offense, on devrait certainement consid€rer
comme excessives et partant illicites, des represailles hors de toute
proportion avec l'acte qui les a motivees" (United Nations, Reports of
International Arbitral Awards, vol. II, p. 1028) . In the Air Services
Agreement award the arbitrators held the United States measures to be in
conformity with the principle of proportionality because they "do not appear
to be clearly disproportionate when compared to those taken by France" (Case
Concerning the Air Services Agreement of 27 March 1946, International Law
Reports. vol. 54, 1979, p. 338) . The negative formulation also appears in
section 905 (1) (b) of the Third Restatement of the Law, according to which an
injured State "may resort to countermeasures that might otherwise be unlawful,
if such measures . . . (b) are not out of proportion to the violation and the
injury suffered" (American Law Institute, Restatement of the Law Third - The
Foreign Relations Law of the United States (St. Paul, Minn., 1987), vol. 2,
p. 361) . According to draft article 9, para. 2, proposed by W. Riphagen,
"[t]he exercise of [the right to resort to reprisals] by the injured State
shall not, in its effects, be manifestly disproportional to the seriousness of
the internationally wrongful act committed." (Yearbook ... 1985. vol. II
(Part O n e ) , p. 11, document A/CN.4/389).

principle. 135/

A countermeasure which is disproportionate, no matter

what the extent, should be prohibited to avoid giving the injured State a
degree of leeway that might lead to abuse.
(5)

Notwithstanding the need for legal certainty, the Commission has opted

for a flexible concept of the principle of proportionality.

Reference to

equivalence or proportionality in the narrow sense by either the reacting
State or by the State against which measures are being taken is unusual in
State practice. 136/

The task of assessing the proportionality of the

countermeasure as against the corresponding wrongful act is complicated to
some extent by the fact that it requires weighing lawful measures in relation
to an unlawful act.

A flexible concept of proportionality seems to emerge

from the Air Services Agreement award, according to which "[i]t is generally
agreed that all countermeasures must, in the first instance, have some degree
of equivalence with the alleged breach" and "[i]t has been observed,
generally, that judging the 'proportionality' of countermeasures is not an
easy task and can at best be accomplished bv approximation" . 137/

On the

basis of this flexible concept, the arbitrators concluded that "[t]he measures
taken by the United States do not appear to be clearly disproportionate when
compared to those taken by France". 138/
(6)

As regards the relevant criteria, considering the need to ensure that

the adoption of countermeasures does not lead to any inequitable results,
proportionality should be assessed taking into account not only the purely
"quantitative" element of damage caused, but also "qualitative" factors such
as the importance of the interest protected by the rule infringed and the

135/ The same holds true for the expressions "hors de toute proportion"
used in the Naulilaa award and "clearly disproportionate" used in the Air
Services Agreement award.
136/ See the fourth report of the Special Rapporteur, Yearbook ... 1992.
vol. II (Part One), document A/CN.4/444 and Add.1-3, para. 54.
137/

International Law Reports, vol. 54, pp. 338 ff.

138/

Ibid., pp. 319 ff.

seriousness of the breach.

Therefore, the degree of gravity 139/ and the

effects 140/ of the wrongful act should be taken into account in
determining the type and the intensity of the countermeasure to be applied.
This dual criterion is consistent with the position emerging from the 1934
International Law Institute resolution on reprisals. 141/
(7)

The rule of proportionality set forth in article 13 requires that a

specific countermeasure be proportionate first to the degree of gravity of the
wrongful act and second, to the effects of that wrongful act on the injured
State.

The use of the word "degree" in the formulation of the first criterion

indicates that the text encompasses wrongful acts of varying degrees of

139/ In the award in the Naulilaa case, the notion of proportionality
was linked to "l'acte gui ... a motive[es3" the reprisals (United Nations,
Reports of International Arbitral Awards, vol. II, p. 1028). In the doctrine,
this position is supported by P. Guggenheim, op. cit., pp. 585-586; H. Kelsen,
Principles c T International Law, op. cit., p. 21; S.K. Kapoor, A Textbook of
International Law (Allahabad, 1985), p. 625; and Sereni, Diritto
Internazionale. vol. Ill, p. 1559.
140/ Reference to proportionality in relation to the damage suffered is
found in, inter alios. J.C. Venezia, "La notion de repr€saille en droit
international public" in Revue generale de droit international public,
vol. 64, 1960, p. 476; A. De Guttry, La rappresaglie non comportanti la
coercizione militare nel diritto internazionale (Milano, 1985), p. 263;
Elagab, The Legality of Non-Forcible Countermeasures in International Law
(Oxford, 1988), p. 94; L. Fisler Damrosch, "Retaliation or arbitration - or
both? The 1978 U.S.-France aviation dispute" in American Journal of
International Law. 1980, p. 796; K. Zemanek, "The Unilateral Enforcement of
International Obligations", in Zeitschrift fur auslandisches offentliches
Recht und Volkerrecht. vol. 47, 1987, p. 87; and in the reports of two
previous Special Rapporteurs, R. Ago (Yearbook ... 1979. vol. II (Part One)
document A/CN.4/318 and Add.1-4, para. 82) and W. Riphagen (Yearbook ... 1985.
vol. II (Part One), p. n , draft article 9, para. 2 and commentary thereto,
document A/CN.4/389).
141/ The position of the International Law Institute (ILI) seems to
require that the measure be proportional to the gravity of the offence and to
the damage suffered. According to the resolution of the ILI, the acting State
must "proportionner la contrainte employee a la gravite de l'acte denonce
comme illicite et a 1'importance du dommage subi" (article 6, para. 2 in
Yearbook ILI. vol. 38, 1934, p. 709). See the more recent award in the
Air Services Agreement case in which the arbitrators held that "it is
essential, in a dispute between States, to take into account not only the
injuries suffered by the companies concerned but also the importance of the
questions of principle arising from the alleged breach" (International Law
Reports. vol. 54, 1979, p. 338). See also the proposal made by the previous
Special Rapporteur (article 9, para. 2), op. cit; and American Law Institute,
Restatement of the Law Third, op. cit., section 905 (1) (b) .

gravity.

It would be insufficient, however, to limit the test of

proportionality to a simple comparison between the countermeasure and the
wrongful act because the effects of a wrongful act on the injured State are
not necessarily in proportion to the degree of gravity of the wrongful act.
(8)

The requirement that a countermeasure should also be proportionate to the

effects of the wrongful act on the injured State should not be restrictively
interpreted to rule out the taking of countermeasures against a State
violating its international obligations relating to the human rights of its
nationals on the ground that such violation did not entail material damage to
the injured State.

Such an interpretation could have a negative effect on the

development and enforcement of human rights law and would not be consistent
with the broad concept of injury adopted by the Commission in article 5.
(9)

The concluding phrase "on the injured State" is not intended to narrow

the scope of the article and unduly restrict a State's ability to take
effective c~-:ntermeasures in respect of certain wrongful acts involving
obligations eraa omnes. for example violations of human rights.

At the same

time, a legally injured State, as compared to a materially injured State,
would be more limited in its choice of the type and the intensity of measures
that would be proportional to the legal injury it has suffered.
(10) Proportionality is concerned with the relationship between the alleged
wrongful act and the countermeasure.

The purpose of countermeasures, namely

to induce the wrongdoing State to comply with its obligations under articles 6
to 10 bis, is of relevance in deciding whether and to what extent a
countermeasure :? lawful.

This issue, however, is different from that of

proportionality and is addressed in article 11.
Article 50 [14]
Prohibited couiitermeaaurea
An injured State shall not resort by way of countermeasures to:
(a) the threat or use of force as prohibited by the Charter of
the United Nations;
(b) extreme economic or political coercion designed to endanger
the territorial integrity or political independence of the State which
has commit*.*-± the internationally wrongful act;
(c) any conduct which infringes the inviolability of diplomatic
or consular agents, premises, archives and documents;
(d)

any conduct which derogates from basic human rights; or

(e) any other conduct in contravention of a peremptory norm of
general international law.
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any conduct which derogates from basic human rights; or

^'

Tai *" C O n t " v e n t i ° n ° f • Peremptory norm of
Tai"""
Commentary*/

(1)

As indicated in the introductory phrase of article 14, an injured State

is precluded from resorting to certain types of conduct by way of
countermeasures.

The notion of prohibited countermeasures is the result of

the continuing validity of certain general restrictions on the freedom of
States notwithstanding the special character of the relationship between the
injured State and the wrongdoing State.

Subparagraphs (a) to (e) identify

the broad areas where non-compliance with applicable norms by way of
countermeasures is impermissible and circumscribe the limitations on the
measures available to an injured State with respect to each of these areas.
Although some of the prohibited countermeasures addressed in subparagraphs (a)
to (d) are covered by peremptory norms referred to in subparagraph (e), it was
considered preferable to deal with them separately in view of the importance
acquired, in particular, in contemporary international society by the
prohibition of the use of force and the protection of human rights.
(2)

Subparaaraph (a) prohibits resort, by way of countermeasures, to the

threat or use of force as provided for under the United Nations Charter. The
trend towards the restriction of resort to force which started with the
Covenant of the League of Nations and the Briand-Kellogg Pact has culminated
in the expressed prohibition of force contained in Article 2, paragraph 4 of
the United Nations Charter.

The obvious relevance of this prohibition to the

use of force by an injured State in the pursuit of its rights is consistent
with the intention of the framers of the Charter. 142/ The consequent
prohibition of armed reprisals or countermeasures is spelled out in the
Declaration on Principles of International Law concerning Friendly Relations
and Cooperation among States in accordance with the Charter of the
United Nations, by which the General Assembly of the United Nations proclaimed
that "States have a duty to refrain from acts of reprisals involving the use

—/ Report ... forty-seventh session, pp. 149-173 (commentary to former
article 14).
142/ The framers of the Charter intended to condemn the use of force even
if resorted to in the pursuit on one's rights, as reflected in the proceedings
of the San Francisco Conference: see P. Lamberti Zanardi, La leqittima difesa
nel diritto internazionale (Milan, 1972), pp. 143 ff., and R. Taoka, The Right
of Self-defence in International Law. (Osaka, 1978), pp. 105 ff.

- 523of force. 143./ That armed reprisals are recognized as prohibited is
further evidenced by the fact that States resorting to force attempt to
demonstrate the lawfulness of their conduct by characterizing it as an act of
self-defence rather than as a reprisal.
(3)

The prohibition of armed reprisals or countermeasures as a consequence of

Article 2, paragraph 4, of the Charter is also consistent with the decidedly
prevailing doctrinal view; 144/ as well as a number of authoritative

143/ General Assembly resolution 2625 (XXV) of 24 October 1970,
paragraph 6 of the first principle. See R. Rosenstock, "The Declaration of
Principles of International Law concerning Friendly Relations: A Survey" in
American Journal of International Law, vol. 65, 1971, pp. 713 ff., p. 726.
The International Court of Justice indirectly condemned armed reprisals in
asserting the customary nature of the Declaration's provisions condemning the
use of force in the Military and Paramilitary Activities in and against
Nicaragua case (International Court of Justice Reports 1986, paras. 188, 190,
191, pp. 89-91) . The Helsinki Final Act of 1 August 1975 also contains an
explicit condemnation of forcible measures. Part of Principle II of the
Declaration of Principles embodied in the first "Basket" of that Final Act
reads: "Likewise they [the participating States] will also refrain in
their mutual relations from any act of reprisal by force" (Text in
L. Sohn ed., International Organisation and Integration. II, D, l.a.i.
(The Hague/Boston/London, 1983) , p. 3) .

144/ The contemporary doctrine is almost unanimous in characterizing the
prohibition of armed reprisals as having acquired the status of a general or
customary rule of international law. see I. Brownlie, International Law and
the Use of Force bv States (Oxford, 1963), pp. 110 ff., and pp. 281-282;
P. Reuter, Droit international public (Paris, 1983), pp. 510 ff., and in
particular pp. 517-518; A. Cassese, II diritto internazionale nel mondo
contemporaneo (Bologna, 1984) , p. 160; H. Thierry, J. Combacau, S. Sur,
Ch. Valise, Droit international public (Paris, 1986), pp. 192, 493 ff.,
particularly p. 508; B. Conforti, Diritto internazionale (Napoli, 1987),
p. 356; Ch. Dominic£, "Observations sur les droits de l'Etat victime d'un fait
intemationalement illicite", in Droit international 2 (Paris, 1981-1982),
p. 62; F. Lattanzi, Garanzie dei diritti dell'uomo nel diritto internazionale
generale (Milan, 1983), pp. 273-279; J.C. Venezia, "La notion de repr€saille
en droit international public", loc. cit., pp. 465 ff., p. 494; 0. Schachter,
"The right of States to use armed force" in Michigan Law Review, vol. 82,
1984, pp. 1620-1646; J. Salmon, "Les circonstances excluant 1'illic€it£", in
Responsabilite international (Paris, 1987-1988), p. 186; W. Riphagen, fourth
report on State Responsibility, loc. cit., para. 81. The minority who doubt
the customary nature of the prohibition are equally firm in recognizing the
presence of a unanimous condemnation of armed reprisals in Article 2,
paragraph 4, of the Charter as reaffirmed in the Friendly Relations
Declaration. See, for example, J. Kunz, "Sanctions in International Law", in
American Journal of International Law, vol. 54, 1960, pp. 325 ff.; G. Morelli,
Nozioni di diritto internazionale (Padova, 1967), pp. 352 and 361 ff.;
G. Arangio-Ruiz, "The Normative Role for the General Assembly of the

pronouncements of international judicial 145/ and political
bodies, 146/ The contrary trend, aimed at justifying the noted practice of
circumventing the prohibition by qualifying resort to armed reprisals as
self-defence, does not find any plausible legal justification and is
considered unacceptable by the Commission. 147/ Indeed, armed reprisals

Hague Rec.. vol. 137, 1972-III, p. 536). It is also significant that the
majority of the recent monographic studies on reprisals are expressly confined
to measures not involving the use of force. See, in particular,
A. De Gut try, La rappresaalie non comportanti la coercizione mil i tare nel
diritto internazionale (Milano, 1985); E. Zoller, Peacetime Unilateral
Remedies: An Analysis of Countermeasures (Dobbs Ferry, New York, 1984),- and
O.Y. Elagab, The Legality of Non-Forcible Countermeasures in International Law
(Oxford, 1988) . These authors obviously assume that "the prohibition to
resort to reprisals involving armed force has acquired the rank status of a
rule of general international law" (A. De Gut try, op. cit., p. 11). See also
the Third Restatement of the Law, Section 905 of which states that N[t]he
threat or use of force in response to a violation of international law is
subject to prohibitions on the threat or use of force in the United Nations
Charter, as well as to Subsection (l) n . The subsection in question specifies
that "a State victim of a violation of an international obligation by another
State may resort to countermeasures that might otherwise be unlawful, if such
measures (a) are necessary to terminate the violation or prevent further
violation, or to remedy the violation; and (b) are not out of proportion to
the violation and the injury suffered" (American Law Institute, Restatement of
the Law Third, op. cit., p. 380).
145/ The condemnation of armed reprisals and the consolidation of the
prohibition into a general rule are supported by the statement of the
International Court of Justice in the Corfu Channel case with respect to the
recovering of the mines from the Corfu Channel by the British navy ("Operation
Retail") (I.C.J. Reports 1949, p. 35; see also Yearbook ... 1979. vol. II
(Part One) , para. 89) and, more recently, by the decision of the Court in the
Military and Paramilitary Activities in and against Nicaragua case (I.C.J.
Reports 1986, paras. 248-249).
146/ See, for example, Security Council resolution 3538 (1956),
resolution 5111 (1962) and resolution 188 (1964) .
147/ The authors representing this minority trend maintain that some
forms of unilateral resort to force either have survived the sweeping
prohibition of Article 2, paragraph 4, to the extent that they are not used
against the territorial integrity or political independence of any State or
contrary to the purposes of the United Nations but rather to restore an
injured State's rights, or have become a justifiable reaction under the
concepts of armed reprisals or self-defence based on the realities of
persistent State practice and the failure of the collective security system
established by the Charter to function as envisaged in practice. They include
E.S. Colbert, Retaliation in International Law (New York, 1948); J. Stone,
Aggression and World Order. A Critic of United Nations Theories of Aggression

do not present those requirements of immediacy and necessity which would only
justify a plea of self-defence. .1413/ According to a prevailing view in
the literature which is consistent with international jurisprudence, the
prohibition of armed reprisals or countermeasures has acquired the status of a
customary rule of international law of a peremptory character.
(4)

The prohibition of the threat or use of force by way of countermeasures

is set forth in terms of a general reference to the Charter rather than to the
specific provisions of Article 2, paragraph 4.

Furthermore, the Commission

opted for a general reference to the Charter as one source, but not the
exclusive source, of the prohibition in question which is also part of general
international law and has been characterized as such by the International
Court of Justice.
(5)

Subparaqraph (b) restricts the extent to which an injured State may

resort to economi

or political coercion by way of countermen 3u.-es.

A great

variety of forms of economic or political measures are frequently resorted to
and are considered admissible as countermeasures against internationally
wrongful acts. 149/ Their admissibility, however, is not totally exempt

(London, 19S8), especially pp. 92 ff.; R.A. Falk, "The Beirut Raid and
International Law of Retaliation", American Journal of International Law,
vol. 63, 1969, pp. 415-443; D.W. Bowett, "Reprisals Involving Recourse to
Armed Force", American Journal of International Law, vol. 66, 1972, pp. 1-36;
R.W. Tucker, "Reprisals and Self-Defence: The Customary Law", American
Journal of International Law, vol. 66, 1972, pp. 586-596; R. Lillich,
"Forcible Self-Help under International Law", in 62 United States War College
- International Studies (1980), Readings in International Law from the Naval
War College Review 1947-1977 (R. Lillich and Moore eds.), vol. II: The Use of
Force, Human Rights and General International Legal Issues; D. Levenfeld,
"Israeli Counter Fedayeen Tactics in Lebanon: Self-Defense and Reprisal under
Modern International Law", Columbia Journal of Transnational Law, vol. 21,
1982, p. 148; Y. Dinstein, War. Aggression and Self-Defence (Cambridge, 1988),
pp. 202 ff. For a critical review of the literature, see R. Barsotti, "Armed
Reprisals", in A. Cassese ed., The Current Legal Regulation of the Use of
Force (Dordrecht, Boston, Lancaster, 1986), pp. 81 ff.
148/ As recalled in the fifth report of the Special Rapporteur
(A/CN.4/453/Add.l, paras. 80 and 81 and footnote 114), the Commission has
expressed itself clearly on the concept of self-defence.
149/ The admissibility of economic countermeasures is recognized by the
Commission in the commentary to article 30 of Part One of the present draft in
stating "that modern international law does not normally place any obstacles
of principle in the way of the application of certain forms of reaction to an
internationally wrongful act (economic reprisals, for example)" (Yearbook ...
1979. vol. II (Part Two), p. 116, para. 5.)

from restriction since extreme economic or political measures may have
consequences as serious as those arising from the use of armed force.
(6)

There are divergent views in the literature concerning the possible

relevance of the condemnation of the use of force, under Article 2,
paragraph 4 of the Charter or general international law, in determining the
lawfulness of economic or political coercion as a form of countermeasure.
According to the most widely accepted interpretation, the prohibition of the
us® of force is limited to military force and, therefore, objectionable forms
of economic or political coercion could only be condemned under a distinct
rule prohibiting intervention or particular forms thereof. 150/

Noting

the absence of any other Charter provision condemning individual coercive
treasures, some authors maintain that Article 2, paragraph 4 applies not only

150/ According to this interpretation, the prohibition contained in
Article 2, paragraph 4, should be logically understood to "embrace also
measures of economic or political pressure applied either to such extent and
with such intensity as to be an equivalent of an armed aggression or, in any
ease - failing such an extreme - in order to force the will of the victim
State and secure undue advantages" for the acting State. See G. Arangio-Ruiz,
"Human Rights and Non-intervention in the Helsinki Final Act", Hague Rec.,
vol. 157, 1977-IV, p. 267. A similar position is taken by A. Cassese, Diritto
Internationale. op. cit., p. 163. Cf. H. Waldock, "The Regulation of the Use
of Force by Individual States in International Law", Hague Rec.. vol. 81,
1952-11, pp. 493-4; L. Oppenheim, International Law, vol. II, (London, 1952),
p. 153; D.W. Bowett, "Economic Coercion and Reprisals by States", op. cit.,
p. 1; R. Lillich, "The Status of Economic Coercion Under International Law:
United Nations Norms", in R. Mersky ed., Conference on Transnational Economic
Boycotts and Coercion. 19-20 February 1976. University of Texas Law School,
vol. I, pp. 116-17; A. Beirlaen, "Economic Coercion and Justifying
Circumstances" in Revue beige de droit international, vol. 18, 1984-5, p. 67;
M. Virally, "Commentaire de 1'Article 2 par. 4 de la Charte", in J.P. Cot,
A. Pellet eds., La Charte des Nations Unies. (Paris, Bruxelles, 1985),
pp. 120-21; C. Leben, "Les contre-mesures inter-etatiques et les reactions a
1'illicite dans la sociiti international", in Annualre francais de droit
international. vol. 28, 1982, pp. 63-69; P. Malanczuk, "Countermeasures and
Self-Defence as Circumstances Precluding Wrongfulness in the ILC's Draft
Articles on State Responsibility", in Zeitschrift fur offentliches
auslandisches Recht und Volkerrecht. vol. 43, 1983, p. 737; O.Y. Elagab,
op. cit., p. 201; I. Seidl-Hohenveldern, "International Economic Law",
fiaque Rec.. vol. 198, 1986-III, pp. 200-1; Restatement of Law Third, op. cit.,
p. 383; L.A. Sicilianos, les reactions decentralisees a 1'illicite - Des
a la 3L<§gitiro@ d6fen@@ (Paris, 1990)., pp. 248-253.

-3Z1to armed reprisals but also to economic coercion measures. 151/

In their

view, such measures do not differ in aim or result from the resort to armed
force when the consequences of those measures are in effect the economic
"strangulation" of the target State.
(7)

The consideration of relevant State practice is particularly important in

light of the divergent doctrinal views.

During the San Francisco Conference,

the Latin American States put forward a proposal to extend the condemnation
contained in Article 2, paragraph 4, of the Charter to the use of economic or
political force. 152/

The defeat of this proposal may have been due to the

broad definition of economic or political force rather than categorical
opposition to any prohibition of actions of this nature.

More recently, there

were unsuccessful attempts to link a condemnation of economic or political
coercion to the prohibition of the threat or use of force in the context of
both the Friendly Relations Declaration and the resolution on the Definition
of Aggression. 153/

151/ See, in particular, J. Zourek, "La Charte des Nations Unies
interdit-elle le recours a la force en general ou seulement a la force
arme'e?", in Melanges Rolin (Paris, 1964), pp. 530 ff.; and M. Obradovic,
"Prohibition of the Threat or Use of Force", in M. Sahovic, ed., Principles of
International Law Concerning Friendly Relations and Cooperation (Belgrade,
New York, 1972), pp. 76 ff. Following the Arab oil embargo of 1973, this
position was also supported by some Western authors. In this regard, see
J.J. Paust, A.P. Blaustein, "The Arab Oil Weapon - A Threat to International
Peace", in American Journal of International Law, vol. 68, 1974, pp. 420 ff.
152/ See Documents of the Ui.ited Nations Conference on Intern, tional
Organization San Francisco. 1945 (London-New York, 1945) vol. 6, p. 559 for
the text of the amendment proposed by Brazil, and pp. 334, 339-340 for the
discussion in Committee I/I on 5 June 1945.
153/ General Assembly resolution 3314 (XXIX) (1974) . Some countries
attempted to achieve this link during the lengthy negotiations concerning the
definition of aggression. See the proposal put forward by Bolivia according
to which "unilateral action whereby a State is deprived of its economic
resources derived from the proper conduct of international trade or its basic
economy is endangered so that its security is affected and it is unable to act
in its own defence or to cooperate in the collective defence of peace" should
have been considered a form of aggression (doc. A/AC.66/L.9 (1953)) . Here
again the Western States opposed an express provision on economic coercion
mainly due to the extremely flexible formulation proposed: see the statement
of the representation of the United Kingdom in Official Records of the
General Assembly. Seventh Session. Annexes, agenda item 54, p. 74. See also
the more recent statement of El Salvador expressing dissatisfaction with the
proposed definition of aggression for its failure to include indirect economic
aggression (Official Records of the General Assembly. Twentv-ninth Session.
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Although State practice does not appear to warrant the conclusion that

certain forms of economic or political coercion are equivalent to forms of
armed aggression, this practice reveals a separate and distinct trend
restricting the extent to which States may resort to economic or political
measures. 154/

The General Assembly clearly condemns not only armed

intervention but also "all other forms of interference or attempted threats
against the personality of the State or against its political, economic and
cultural elements" in its Declaration on the Znadmissibility of Intervention
in the Domestic Affairs of States and the Protection of Their Independence and
Sovereignty. 155/

The Declaration further provides that n No State may use

or encourage the use of economic, political or any type of measures to coerce
another State to obtain from it the subordination of the exercise of its
sovereign rights or to secure from it advantages of any kind".

Similarly, the

Friendly Relations Declaration proclaims that "[n]o State may use or encourage
the use of economical, political or any other type of measure to coerce
another State i

order to obtain from it the subordination of the exercise of

its sovereign rights and to secure from it advantages of any kind" .
(9)

State practice at the regional level also provides support for the

prohibition of extreme economic or political coercion.

The 1948 Bogota

Charter establishing the Organization of American States contains a broad

Plenary Meetings, vol. I, 2239th meeting, para. 157). The Special Committee
on the Definition of Aggression declared that a provision in that sense would
have been an obstacle to the adoption of the resolution by consensus.
154/ See G. Arangio-Ruiz, "Human Rights and Non-intervention in the
Helsinki Final Act", op. cit., p. 267; D.W. Bowett, "Economic Coercion and
Reprisals by States", op. cit., pp. 2-3; Y. Blum, "Economic Boycotts in
International Law", in Conference on Transnational Economic Boycotts and
Coercion, op. cit., p. 96; P. Malanczuk, op. cit., p. 737; A. Beirlaen,
op. cit., p. 67; I. Seidl-Hohenveldern, "The United Nations Economic Coercion"
in Revue beige de droit international, vol. 18, 1984-5, p. 11; and J. Salmon,
op. cit., p. 186. See also L. Boisson de Chazournes, Les contre-mesures dans
les relations Internationales economicraes. These prisentie a 1'Universiti de
Geneve, 1990, Chapter III, Part A, Section 3, para. 3.2, pp. 149-151.
155/ General Assembly resolution 2131 (XX) of 21 December 1965 adopted by
109 votes to none, with one abstention, the relevant provisions of which were
later incorporated in the Friendly Relations Declaration.

-5,23formulation of the principle of non-intervention 156/ and expressly
prohibits "the use of coercive measures of an economic or political character
in order to force the sovereign will of another State and obtain from it
advantages of any kind." 15J7/ A similar prohibition is contained in
another significant regional instrument, the Helsinki Pinal Act of 1975, under
the specific title of non-intervention. 158/
(10) All of these international and regional instruments condemn resort to
economic or political coercion when it infringes the principle of
non-intervention.

Thus, there appear to be different regimes prohibiting the

use of force, on the one hand, and the use of extreme economic or political
coercion, on the other, by way of countermeasures. 159/

In contrast with

the general prohibition of armed countermeasures in any circumstances, the
prohibition against economic or political coercion is limited to those
measures that are aimed at unacceptable ends such as the subordination of the
exercise of the sovereign rights of the target State or securing advantages of
any kind.

Therefore, the condemnation of coercive measures, other than those

involving the threat of use of force, only extends to measures of an economic

156/ United Nations, Treaty Series, vol. 119, p. 3. According to the
principle of non-intervention set forth in article 15, there is no "right to
intervene, directly or indirectly, for any reason whatever, in the internal or
external affairs f any other State.1'
It is further stated that this
principle "prohibits not only armed force but also any other form of
interference or attempted threat against the personality of the State or
against its political, economic and cultural elements." For a bibliography on
the principle of non-intervention in the Americas, see Ch. Rousseau, Droit
international public, vol. IV (Paris, 1980), pp. 53 ff.
157/

Ibid., article 16.

158/ According to principle VI, all States will "in all circumstances
refrain from any other act of military, or political, economic or other
coercion designed to subordinate to their own interest the exercise by another
participating State of the rights inherent in its sovereignty and thus to
secure advantages of any kind". See G. Arangio-Ruiz, "Human Rights and
Non-intervention in the Helsinki Final Act", op. cit., pp. 274 ff.
159/ This is consistent with the jurisprudence of the International Court
of Justice which recognized the unlawfulness of economic measures in the
context of the principle of non-intervention in the case concerning Military
and Paramilitary Activities in and against Nicaragua (I.C.J. Reports 1986,
pp. 108 ff., para. 126).

or political nature which are likely to result in very serious if not
disastrous consequences for the State concerned. 160/
(11) That the seriousness of the potential consequences of the non-forcible
coercive measures should be taken into account in determining their prohibited
character is confirmed by other elements of State practice.

In the numerous

cases in which economic measures have been resorted to, the complaints of the
targeted States have been based not so much on the nature of the act per se
but rather on the alleged resulting "economic strangulation" or other
catastrophic effects. 161/

160/ These consequences are not necessarily different from those that may
occur as a result of the unlawful use of force. This has led some authors to
question the distinction between the two prohibitions in a meaningful and
practical sense. For a discussion of this question in relation to the
Friendly Relations Declaration, see G. Arangio-Ruiz, The Normative Role of
the General Assembly, op. cit., pp. 528-530.
161/ This was the position taken by Bolivia with regard to the sea
dumping of tin by the former Soviet Union in 1958 (see McDougal-Feliciano, Law
and Minimum World Public Order - The Legal Regulation of International
Coercion (New Haven and London, 1961) , p. 194, note 165) and by Cuba with
regard to the drastic reduction of United States sugar imports in 1960 (Cuba
qualified this action as a "constant aggression for political purposes against
the fundamental interests of the Cuban economy". See American Journal of
International Law, vol. 55, 1961, pp. 822 ff.).
Those cases did not however involve countermeasures in a strict sense
inasmuch as it is not clear whether the State adopting the measure was
reacting against a prior unlawful act. However, even if a prior unlawful act
was missing, the statements referred to appear to be relevant, because they
highlight the conditions under which the use of economic force is considered
unlawful. One must bear in mind that, in economic matters, the line between
retortion and reprisal is not always clear since the rights and duties are
usually conventional and their interpretation is often debated. Some
Latin American countries, including Argentina, alleged before the Security
Council that the trade sanctions resorted to by Western countries following
the outbreak of the Falkland/Malvinas crisis qualified as acts of "economic
aggression carried out in blatant violation of international law". According
to Argentina, the measures adopted by the EEC would amount to an economic
aggression openly violating the principles of international law and the law of
the United Nations (see A. De Gut try, "Le con tromi sure adottate nei confronti
dall'Argentina da parte della Comunita europee a dei terzi Stati ed il
problema della loro liceita internationale", in N. Ronzitti ed., La questione
delle Falkland-Malvinas nel diritto internazionale (Milan, 1984), p. 35. See
also the statement by Venezuela, in S/PV.2362, 22 May 1982, pp. 23-25; the
statements by El Salvador, in S/PV.2362,. 23 May 1982, p. 47; Nicaragua, ibid.,
and Ecuador, in S/PV.2360, 21 May 1982, p. 71). The former Soviet Union
accused the United States of "using trade as a weapon against our country"
with regard to the measures adopted following the Polish crisis in 1981-1982

(12) The prohibition of economic or political coercion by way of
countermeasures contained in subparagraph (b) is based on the extreme nature
of the measures as determined by the seriousness of their potential
consequences in terms of endangering "the territorial integrity or political
independence" of the State concerned.

By incorporating this phrase taken from

Article 2, paragraph 4, of the Charter, the Commission recognizes that
forcible and non-forcible measures may have equally serious effects, while
avoiding the controversial question of whether that provision of the Charter
should be interpreted as referring only to the use of armed force or as
encompassing other forms of unlawful coercion.

The Commission is aware

that if formulated too broadly, subparagraph (b) might amount to a
quasi-prohibition of countermeasures.

It has therefore narrowed the scope of

the text first by limiting prohibited conduct to "extreme economic or
political coercion" and second by using the term "designed" which connotes a
hostile or punitive intent and excludes conduct capable of remotely and
unintentionally endangering the territorial integrity or political
independence of the State.
(13) Subparaaraph (c) limits the extent to which an injured State may resort,
by way of countermeasures, to conduct that is contrary to diplomatic or
consular law.

An injured State could envisage action at three levels.

To

declare a diplomatic envoy persona non grata, the termination or suspension of
diplomatic relations and the recalling of ambassadors are pure acts of
retortion, not requiring any specific justification.

At a second level,

(Statement of the USSR Minister of Foreign Trade, in Financial Times.
17 November 1982, p. 1 ) . In this case the United States, which traditionally
opposes a broad interpretation of Article 2, paragraph 4, of the Charter
maintained that it was not seeking "to bring the Soviet Union to its knees
economically11 (Statement by Thomas N.T. Niles, Deputy Assistant Secretary, in
Hearing before the Subcommittee on Europe and the Middle East of the Committee
on Foreign Affairs, House of Representatives, 97th Congress, Second session,
10 August 1982, Washington, 1982, p. 8) and further declared during the
debates in the Special Committee on Enhancing the Effectiveness of the
Principle of Non-Use of Force in International Relations that the pressure
exercised by the Soviet Union on Poland, which led to the declaration of
martial law in the latter country, was tantamount to an unlawful resort to
force (Official Records of the General Assembly. Thirty-seventh session.
supplement No. 41. para. 50). Some States have also characterized the
measures adopted by South Africa towards neighbouring countries purportedly
for giving shelter to African national Congress members as unlawful economic
coercion used to influence another country's conduct (see the Statements of
Yugoslavia, Madagascar and Thailand, in S/PV.2660, 12 February 1986,
pp. 13 ff., 28 ff., 38 ff.).

measures may be taken affecting diplomatic rights or privileges, not
prejudicing the inviolability of diplomatic or consular agents or of premises,
archives and documents.

Such measures may be lawful as countermeasures if all

requirements set forth in the present draft articles are met.

However, the

inviolability of diplomatic or consular agents as well as of premises,
archives and documents is an absolute rule from which no derogation is
permitted.
(14) The scope of prohibited countermeasures is delineated to those rules of
diplomatic law which are designed to guarantee the physical safety and
inviolability of diplomatic agents, premises, archives and documents in all
circumstances, including armed conflict. 162/ This minimum guarantee of
protection is essential to the communication and interaction between States in
times of crisis as well as under normal conditions.

In situations involving

an unlawful act, which are by definition conflictual in nature, it is
particularly important to preserve the channels of diplomacy, on the one hand,
and to protect highly vulnerable persons and premises from countermeasures, on
the other.
(15) While the State practice concerning the restrictions on the ability of an
injured State to derogate by way of countermeasures from obligations affecting
the treatment of diplomatic envoys is relatively scarce, 163/ there is
widespread support in the doctrine for the prohibition of reprisals or
countermeasures against persons enjoying protection as a matter of diplomatic

162/ See, for example, articles 22, 24, 29, 44 and 45, Vienna Convention
on Diplomatic Relations (United Nations Treaty Series, vol. 500, p. 95) .
De Gut try is of the view that the unlawfulness of reprisals against diplomatic
envoys covers essentially measures directed against the physical persons of
diplomats, such measures consisting essentially but not exclusively, in a
breach of the rule of personal inviolability. In his view, the raison d'itre
of the restriction is the necessity to safeguard, in any circumstances, the
special protection which is reserved to diplomatic envoys in view of the
particular tasks they perform (op. cit. pp. 282-2B3) .
163/ For example, in 1966, Ghana arrested the members of the delegation
of Guinea to the OAU Conference, including the Foreign Minister. The arrest,
which took place on board an aircraft of an American airliner in transit at
Accra, was justified by the Government of Ghana as a means to secure
reparation for a number of wrongful acts committed by Guinea, including a raid
on the premises of the Ghanaian Embassy at Conakry and the arrest of the
Ambassador with his wife (Keesing's, op. cit., pp. 21738-40).

law. 164/

While some authors believe that this prohibition is derived

from the primary rules concerning the protection of diplomatic envoys which
they characterize as peremptory norms, 16_5/ others find its basis in the

164/ For example, Oppenheim states that "Individuals enjoying the
privilege of extra-territoriality while abroad such as heads of States and
diplomatic envoys, may not be made the object of reprisals, although this has
occasionally been done in practice" (L. Oppenheim, International law, vol. II,
7th ed.# p. 140) . This opinion- was expressed by Hugo Grotius, De Jure Belli
Ac Pacia Libri II. The Classics of International Law, J.B. Scott ed.,
Washington, 1925, chap. 18, S.iii, S.viii. According to Twiss, diplomatic
agents "cannot be the subjects of reprisals, either in their persons or in
their property, on the part of the Nation which has received them in character
of envoys (legati) , for they have entrusted themselves and their property in
good faith to its protection (T. Twiss, The Law of Nations considered as
Independent Political Communities (London and Oxford, 1963)
39). See also
Ph. Cahier, Le droit diplomatique contemporain (Geneve, 1962), p. 22;
Ch. Tomuschat, "Repressalie und Retorsion, Zu einigen Aspekten ihrer
innerstaat lichen Durchf urung", op. cit., p. 187; and Ch. Domini ce,
"Represailles et droit diplomatique", in Recht als Prozess und Gefuge.
Festschrift fur Hans Huber zum 80. Geburtstaq (Bern, 1981), p. 547.
165/ Discussing the criteria used in the ICJ judgment in the Case
concerning United States Diplomatic and Consular Staff in Tehran
(United States v. Iran) (I.C.J. Reports 1980, p. 3 ) , Rolling stated that "it
would have been a good thing if the Court had had or taken the opportunity to
make a clear statement that those involved were persons against whom reprisals
are forbidden in all circumstances, according to unwritten and written law
even if the wrong against which a State wished to react consisted of the
seizure of its diplomats! The provisions of the Convention are so formulated
that 'reprisals in kind' are also inadmissible. It is possible to dispute the
wisdom of this legal situation, but the arguments in favour of the current
law - total immunity of diplomats because of the great importance attached to
unhindered international communication - prevail". (B.V.A. Rolling, "Aspects
of the Case concerning U.S. Diplomats and Consular Staff in Teheran", in
Netherlands Yearbook of International Law 1980, p. 147.) The same opinion is
held by Domini ce who wonders, "Que deviendraient les relations diplomat iques,
en effet, si l'Etat qui, filt-ce a juste titre, pretend etre victime d'un fait
illicite, pouvait sequester un agent diplomatique ou penetrer dans les locaux
d'une mission en s'appuyant sur la doctrine des represailles?" (Ch. Dominice,
"Observations ...", op. cit., p. 63.) L.A. Sicilianos, op. cit., p. 351,
states that "il y a certainement un noyau irreductible du droit diplomatique
ayant un caractere imperatif - 1'inviolabilite de la personne des agents
diplomatiques, 1'inviolability des locaux et des archives - qui est, de ce
fait refractaire aux contremesures. Il y a en revanche d'autres obligations
qui ne semblent pas s'imposer forcement en toute hypothese et qui pourraient,
certes avec toute la precaution voulue, faire 1'objet de contremesures
proportionn€es".

- 314- particular nature of diplomatic law as a "self-contained19 regime, 166/ as
recognized by the International Court of Justice in the Case concerning
United States Diplomatic and Consular Staff in Tehran case. 167/ A few
authors, however, question the existence of a rule of general international
law condemning otherwise not unlawful acts of coercion directed against
diplomatic envoys. 168/
(16) An explicit reference to multilateral diplomacy was considered to be
unnecessary since representatives to international organizations are covered
by the reference to diplomatic agents. As for officials of international
organisations, no retaliatory step taken by a host State to their detriment
could ever qualify as a countermeasure since it would involve non-compliance •
not with an obligation owed to the wrongdoing State - but with an obligation
owed to a third party, namely the international organization concerned.
(17) Suboaraqraph (d) prohibits the resort, by way of countermeasures, to
conduct derogating from basic human rights. This prohibition, which is
dictate ' by fundamental humanitarian considerations, initial y developed in
the context of the law of war since such considerations were most frequently
sacrificed as a result of the exceptional circumstances existing in time of
war. 169/ As early as 1680, the Institute of International Law attempted
to regulate reprisals in its Manual of the Laws of War on Land which provided
that such measures "must conform in all cases to the laws of humanity and

166/ F. Lattanzi, op. cit., pp. 317-318; O.Y. Elagab, op. cit.,
pp. 116 ff.
167/

In this regard, the Court expressed the following view:

N

[t]he rules of diplomatic law, in short, constitute a self-contained
rigime which, on the one hand, lays down the receiving State's
obligations regarding the facilities, privileges and immunities to be
accorded to diplomatic missions and, on the other, foresees their
possible abuse by members of the missions and specifies the means at the
disposal of the receiving State to counter any such abuse"
(I.C.J. Reports 1980, p. 3, at p. 40, para. 86).
168/ See D. Anzilotti, Corso di diritto international® pubblico,
vol. Ill, (Rome, 1915), p. 167, and, more recently, B. Conforti, Diritto
intemazionale (Naples, 1987), pp. 360-1.
169/ The development of humanitarian limitations to the right of adopting
reprisals is thoroughly illustrated by F. Lattanzi, op. cit., pp. 295-302.

morality". 170/

The human suffering caused by reprisals during the

First World War led to the adoption of a rule prohibiting reprisals
against prisoners of war in the Geneva Convention of 1929. 171/

Since the

Second World War, reprisals against protected persons or property have also
been unanimously prohibited by the Geneva Conventions of 1949 172/ as well as
the Additional Protocol I thereto of 1977. 173/

Furthermore, the absolute

character of this prohibition is indicated in the Vienna Convention on the Law
of Treaties which expressly provides that the termination or suspension of a
treaty in response to a material violation shall not be resorted to with
regard "to provisions relating to the protection of the human

170/ See Resolutions of the Institute of International Law, Oxford
Session of 1880, The Laws of War on Land, Articles 85 and 86.
171/ Article 2 of the Convention relative to the Treatment of Prisoners
of War, Geneva, 27 July 1929, League of Nations, Treaty Series, vol. 118,
pp. 343-411. There is no similar provision in the 1929 Convention concerning
the wounded and sick. However, it has been suggested that this omission was
due to an oversight and that, in any event, the Convention implicitly
prohibits reprisals by requiring respect for the Convention "in all
circumstances" under article 25. "The fact that this prohibition was not also
inserted in 1929 in the Convention dealing with the wounded and sick - not
explicitly, that is to say, for it follows by implication from the principle
of the respect to which they are entitled - can only have been due to an
oversight. The public conscience having disavowed reprisals against prisoners
of war, that disavowal is a fortiori applicable to reprisals against military
personnel who, like the wounded and sick, are defenceless and entitled to
protection." (J. Pictet, Commentary to Geneva Convention I for the
amelioration of the condition of the wounded and sick in armed forces in the
field (Geneva, 1952), p. 344).
172/ Article 46 of Geneva Convention I for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field,
(United Nations, Treaty Series vol. 75, p. 31); article 47 of Geneva
Convention II for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea (ibid., p. 85); article 13,
para. 3, of Geneva Convention III relative to the Treatment of Prisoners of
War (ibid., p. 135); article 33, paragraph 3, of Geneva Convention IV relative
to the Protection of Civilian Persons in Time of War (ibid., p. 287).
173/ Article 20 of Additional Protocol I of 8 June 1977 to the Geneva
Conventions of 12 August 1949, ILM, vol. 16, 1977, p. 1391.

person contained in treaties ©f a humanitarian character, in particular t©
provisions prohibiting any form of reprisals against persons protected by such
treaties". 174/
(18) In addition to the prohibition of certain belligerent reprisals, the
development of international humanitarian law is also significant in its
recognition of the existence of imprescriptible and inviolable rights
conferred on individuals hy international law. 175/

The requirement of

humane treatment based on the principle of respect for the human
personality 176/ extends to internal armed conflicts by virtue of common
article 3 of the 1949 Geneva Conventions as well as Additional Protocol II

174/ Article 60, paragraph 5 (United Nations Treaty Serirs. —ol. 1155,
p. 331). The doctrine indicates that this limitation applies to the various
instruments relating to humanitarian law as well as human rights law. On the
inapplicability of the principle of reciprocity in case of violations of human
rights treaty obligations, see F. Lattanzi, op. cit., pp. 302 ff.,L.S. Sicilianos, op. cit., pp. 352-358. Schachter is of the opinion that the
"treaties covered by this paragraph clearly include the Geneva Conventions for
the protection of victims of war, the various human rights treaties, and
conventions on the status of refugees, genocide and slavery" (O. Schachter,
"International Law in Theory and Practice. General Course in Public
International Law", Hague Rec., vol. 178, 1982-V, p. 181). The inviolability
of these rules by way of reprisal is also maintained by K. Zemanek,
"Responsibility of States: General Principles", in Encyclopedia of Public
International Law, vol. 10, 1987, p. 371.
175/ See J. Pictet, Commentary to Geneva Convention I, op. cit.,
commentary to article 7, p. 82, which states as follows:
"In the development of international law the Geneva Convention
occupies a prominent place. For the first time, with the exception of
the provisions of the Congress of Vienna dealing with the slave-trade,
which were themselves still strongly coloured by political aspirations,
a set of international regulations was devoted, no longer to State
interests, but solely to the protection of the individual. The
initiators of the 1864 and following Conventions wished to safeguard
the dignity of the human person, in the profound conviction that
imprescriptible and inviolable rights were attached to it even when
hostilities were at their height (citations omitted)."
176/ "The principle of respect for human personality, which is at the
root of all the Geneva Conventions, was not a product of the Conventions. It
is older than they are and independent of them." (J. Pictet, Commentary to
Geneva Convention I, op. cit., p. 39.)

thereto of 1977. 177/ According to the commentary to the first Geneva
Convention, this common provision "makes it absolutely clear that the object
of the Convention is a purely humanitarian one ... and merely ensures respect
for the few essential rules of humanity which all civilized nations consider
as valid everywhere and under all circumstances and as being above and outside
war itself." 178/

Thus, common article 3 prohibits any reprisals in

non-international armed conflicts with respect to the expressly prohibited
acts 179/ as well as any other reprisal incompatible with the absolute

177/ Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of Non-International Armed Conflicts
(Protocol II), ILM, vol. 16, 1977, p. 1442.
178/

J. i^ctet, Commentary to Geneva Convention I, op. cit., p. 60.

179/

The first paragraph of common article 3 provides as follows:

"In the case of armed conflict not of an international character
occurring in the territory of one of the High Contracting Parties, each
Party to the conflict shall be bound to apply, as a minimum, the
following provisions:
(1) Persons talcing no active part in the hostilities, including members
of armed forces who have laid down their arms and those placed hors de
combat by sickness, wounds, detention, or any other cause, shall in all
circumstance- be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth,
or any other similar criteria.
To this end, the following acts are and shall remain prohibited at
any time and in any place whatsoever with respect to the above-mentioned
persons:
(a) violence to life and person, in particular, murder of all
kinds, mutilation, cruel treatment and torture;
(b)

taking of hostages;

(c) outrages upon personal dignity, in particular humiliating and
degrading treatment;
(d) the passing of sentences and the carrying out of executions
without previous judgment pronounced by a regularly constituted court,
affording all the judicial guarantees which are recognized as
indispensable by civilized peoples."

requirement of humane treatment. 180/

The requirement of humane treatment

in non-international armed conflicts applies to all protected persons without
discrimination, including foreign nationals notwithstanding the absence of a
specific reference to nationality in the non-discrimination clause contained
in paragraph 1 of common article 3. 181/
(19) The recognition of essential rules of humanity and inviolable rights
which led to the prohibition of reprisals in time of international or internal
armed conflict led to similar restrictions on reprisals in time of
peace. 182/

The general character of the humanitarian limitation on

reprisals was recognized in the award in the Maulilaa case which stated that a
lawful reprisal must be "limited by the requirements of humanity and the rules
of good faith applicable in relations between States". 183/

Similarly,

180/ See, for example, J. Pictet, Commentary to Geneva Convention I,
op. cit., p. 55, which states as follows:
"Reprisals ... do not appear here in the list of prohibited acts.
Does that mean that reprisals, while formally prohibited under
article 46, are allowed in the case of non-international conflicts,
that being the only case dealt with in article 3? As we have seen, the
acts referred to under items (a) to (d) are prohibited absolutely and
permanently, no exception or excuse being tolerated. Consequently, any
reprisal which entails one of these acts is prohibited, and so, speaking
generally, is any reprisal incompatible with the 'humane treatment'
demanded unconditionally in the first clause of subparagraph (1)."
181/ See J. Pictet, Commentary to Geneva Convention I, op. cit., p. 56,
stating as follows:
"To treat aliens in a civil war in a manner incompatible
with humanitarian requirements, or to believe that one was
justified in letting them die of hunger or in torturing them,
on the grounds that the criterion of nationality had been
omitted, would be the very negation of the spirit of the Geneva
Conventions."
182/ See F. Lattanzi, op. cit., pp. 293-302; similarly A. De Guttry,
op. cit., pp. 268-271. After explaining that resort to one or the other of
the possible coercive measures depends on the choice of States, Anzilotti
noted that States are not absolutely free in their choice. He listed a number
of actions condemned by the laws of warfare, although constituting a minus as
compared to warfare itself, and concluded that these actions were to be
condemned a fortiori in peacetime (Corso di diritto internazionale pubblico,
vol. Ill (Rome, 1915), pp. 166-67).
183/
p. 1026.

United Nations, Reports of International Arbitral Awards vol. II,

the International Law Association in its 1934 resolution stated that in the
exercise of reprisals a State must "s'abstenir de toute me sure de rigueur qui
serait contraire aux lois de 1' human ite" et aux exigences de la conscience
publique". 184/

More specifically, the League of Nations Assembly's

debates on the implementation of article 16 of the Covenant emphasized that
the economic measures to be applied in case of aggression should not endanger
humanitarian relations. 185/
(20) The inhumane consequences of a reprisal may be the direct result of
measures taken by a State against foreign nationals 186/ within its
territory or the indirect result of measures aimed at the wrongdoing State.
The following cases, while purely illustrative and cited without prejudice to
the positions of the States concerned, may be considered as examples of
humanitarian limitations on measures with direct consequences for foreign
nationals in the territory of the acting State.

As early as 1888, following

the violation by the United States of the 1880 Treaty on the establishment of
Chineie nationals (the "Chinese Exclusion Act"), China, while suspending
performance of its treaty obligations towards the United States, decided
nevertheless to respect, for reasons of humanity, the rights of United States
nationals under Chinese jurisdiction. 187/

More recently, during the

Falkland-Malvinas crisis, the United Kingdom froze Argentinean assets in the
country, but with the specific exception of the funds which would normally be
necessary for "living, medical, educational and similar expenses of residents
of the Argentine Republic in the United Kingdom" and for "payments to meet
travel expenditures by residents of the Argentine Republic leaving the
United Kingdom". 188/

184/

Article 6, paragraph 4, Annuaire IDI, vol. 38, 1934, p. 709.

185/ League of Nations, Reports and Resolutions on the Subject of
Article 16 of the Covenant, 13 June 1927, pp. 11 ff.
186/ In this regard, the comment to article 905 of the Third Restatement
of the Law expresses the view that "Self-help measures against the offending
State may not include measures against the State's nationals that are contrary
to the principles governing human rights and the treatment of foreign
nationals" (Restatement, op. cit., p. 381).
187/

Foreign Relations Law of the United States 1889, p. 132.

188/ Notice of the Bank of England issued on 3 April 1982, in British
Yearbook of International Law.-vol. 53, 1982, pp. 509 ff., at p. 511.

(21) With regard to humanitarian limitations on measures with indirect
consequences on the nationals of the target State, mention may be made of
the following examples, which again are cited without prejudice to the
positions of the States concerned.

After the killing of 85 young people on

15 May 1979, at Bangui, by the personal security forces of Bokassa, ruler of
the Central African Republic, France, in retaliation, suspended a financial
cooperation agreement 189/ with that country, but excluded from the
measure financial assistance in the fields of education, food and
medicine. 190/

In declaring, in 1986, a total blockade of trade relations

with Libya, the United States prohibited the export "to Libya of any goods,
technology (including technical data or other information) or services from
the United States except publications and donations of articles intended to
relieve human suffering, such as food, clothing, medicine, and medical
supplies intended strictly for medical purposes'*. 191/

Following the

murder of an Italian researcher in Somalia, the Foreign Affairs Committee of
the Italian Parliament approved, on 1 August 1990, the suspension of any
activities in Somalia "not directly intended for humanitarian
assistance". 192/

189/ Some authors are of the view that humanitarian considerations
prevent an injured State from terminating or suspending any part of a treaty
providing forms of economic assistance to the offending State with a view to
improving the conditions of a part of the latter's population: see
A. Cassese, II Diritto internazionale. op. cit., p. 271; and L. Boisson de
Chazournes, op. cit., Chapter III, Part A, Section 3, para. 3.3, p. 153.
Similarly, O.Y. Elagah, op. cit., p. 194, is of the opinion that consideration
should be given to the "factor of dependence and reliance" by examining
whether and to what extent measures have as their object commodities or
services that are vital to the well-being of the State against which the
measures are directed. This consideration would be of particular importance
in the case of measures directed against developing countries. However, not
all authors favour such a broad interpretation of the humanitarian restriction
on countermeasures. For example, see B. Conforti, op. cit., p. 360.
190/ Rousseau, Chronicrue. Revue general de droit international public.
1980, p. 364.
191/ American Journal of International Law, vol. 80, 1986, p. 630. A
very similar provision is contained in Executive Order No. 12722, by which the
United States took measures against Iraq following the invasion of Kuwait
(text in American Journal of International Law, vol. 84, 1990, p. 903,
particularly Section 2 (b)).
192/

La Repubblica. 2 August 1990, p. 14.

-34-f (22) The fact that humanitarian considerations are taken into account by
States even in applying measures of mere retortion, in view of the fact that
they consider the interest infringed not to be legally protected, makes the
restriction for humanitarian reasons even more significant than it would be if
it were limited to reprisals. 193/

The general applicability of this

restriction is also a consequence of the character of countermeasures as
essentially a matter between the States concerned and of the need to ensure
that such measures have minimal effects on private parties in order to avoid
collective punishment. 194/
(23) The humanitarian constraint on the ability of an injured State to resort
to countermeasures is essentially determined by the fundamental requirements
of humane treatment.

As a result of its unprecedented development in recent

years, the law of human rights provides a minimum standard of humane treatment
by identifying certain inviolable human rights which may not be suspended or

193/ The prohibition of reprisals in time of war contained in the Geneva
Conventions does not necessarily extend to measures of retortion. See, for
example, the commentary to article 46 of Geneva Convention I, op, cit., p. 347
which, after recognizing the apparent desirability of prohibiting such
measures, states as follows at p. 342:
"What matters most, however, is that there should be no
infringement of the rules of the Convention, that is to say, no
interference with the rights of the persons protected,
considered as a minimum. In the case of benefits which go
beyond this minimum, it is admissible that a belligerent should
not agree to accord them except on a basis of reciprocity.
There might even be a risk of discouraging the granting of such
benefits, if it were insisted that they should in no case be
subject to retortion. It therefore appears more prudent to
conclude that article 46 applies only to reprisals as defined
at the beginning of the commentary on the present article."
194/ The collective punishment aspect of prohibited reprisals is
discussed indirectly in the commentary to common article 3 of Geneva
Convention I, op. cit., p. 54, as follows: "The taking of hostages, like
reprisals, to which it is often the prelude, is contrary to the modern idea of
justice in that it is based on the principle of collective responsibility for
crime. Both strike at persons who are innocent of the crime which it is
intended to prevent or punish."

derogated from even in time of war or other public emergency. 195/

In

this regard, the International Covenant on Civil and Political Rights
recognizes the inviolability of certain rights by excluding them from the
scope of application of the clause authorizing States Parties to derogate from
their obligations under the Covenant in case of "public emergency which
threatens the life of the nation". 196/

The Covenant excludes derogations

from article 6 on the right to life, article 7 on the right not to be
subjected to torture or to cruel, inhuman or degrading treatment or
punishment, article 8 on the right not to be held in slavery or in servitude,
article 11 on the right not to be imprisoned merely on the ground of inability
to fulfil a contractual obligation, article 15 on the right flowing from the
principle nullum crimen sine lege. milla poena sine leae, article 16 on the
right to recognition as a person before the law, and article 18 on the right
to freedom of thought, conscience and religion.

Regional human rights

instruments, such as the American Convention on Human Rights 197/ and the

195/ See, inter alia. G. Morelli, Nozioni ..., op. cit., p. 362;
P. Reuter, op. cit., p. 463; W. Riphagen, fourth report, op. cit., p. 17,
paras. 88-89; Ch. Dominice, op. cit., p. 62; E. Zoller, "Quelques reflexions
sur les contre-mesures en droit international public" in Etudes Colliard
(Paris, 1984), p. 376; 0. Schachter, "Self-Help in International Law: US
Action in the Iranian Hostages Crisis" in Journal of International Affairs,
vol. 37, 1983-1984, pp. 231-233; A. De Guttry, op. cit., p. 271.
196/ Article 4 of the International Covenant on Civil and Political
Rights, (United Nations, Treaty Series, vol. 999, p. 171) .
197/ Article 27 of the American Convention on Human Rights prohibits the
suspension of certain rights, even in time of war or public emergency, namely
the right to juridical personality (article 3), the right to life (article 4 ) ,
the right to humane treatment (article 5 ) , freedom from slavery (article 6 ) ,
the right not to be subjected to ex post facto laws (article 9) , freedom of
conscience and religion (article 12), the rights of the family (article 17),
the rights of the child (article 19), the right to nationality (article 20),
the right to participate in government (article 23), "or of the other judicial
guarantees essential for the protection of such rights" (ILM, vol. 9, 1970,
p. 101).

European Convention on Human Rights, 198/ as well as doctrine 199/
provide further support for the notion of essential or core human rights from
which no derogation is permissible, although there are some differences in the
enumeration of such rights.
(24) The phrase "basic human rights" limits the scope of the text to the
"core" of human rights which may not be derogated by way of countermeasures or
otherwise.

The Commission preferred the phrase "basic human rights", chosen

by the International Court of Justice in its judgment in the Barcelona
Traction case, 200/ to the phrase "fundamental human rights11 which appears
in Article 1, paragraph 3 of the United Nations Charter and the interpretation
of which might be undesirably influenced by its use in the present context.

198/ Article 15 of the European Convention on Human Rights prohibits
derogations, even in time of war or other public emergency, from article 2 on
the right to life, article 3 on the right not to be subjected tc orture,
other inhuman or degrading treatment, article 4, para. 1, on the right not to
be subjected to slavery or servitude, or article 7 on the principle nullum
crimen sine leae. nulla poena sine leae (United Nations, Treaty Series,
vol. 213, p. 221).
199/ For a discussion of non-derogable rights as a matter of conventional
law, see F. Lattanzi, op. cit., pp. 15 ff. According to Buergenthal, "an
international consensus on core rights is to be found in the concept of 'gross
violations of human rights' and in the roster of rights subsumed under it.
That is to say, agreement today exists that genocide, torture, mass killings
and massive arbitrary deprivations of liberty are gross violations"
(Th. Buergenthal, "Codification and Implementation of International Human
Rights" in Human Dignity. The Internationalization of Human Rights. L. Henkin
ed., Aspen Institute for Humanistic Studies, New York, 1979, p. 17). In
El Kouhene's opinion there is an "absolute minimum of the rights of a human
being" which comprises at least the right to life, the right not to be
subjected to torture or degrading treatment and the right not to be reduced to
slavery or servitude (El Kouhene, Les qaranties fondamentales de la personne
en droit humanitaire et droits de l'homme (Dordrecht-Boston-Lancaster, 1986,
p. 109.)) Medina-Quiroga also believes that some human rights qualify as
"core rights" (C. Medina-Quiroga, The Battle of Human rights. Gross.
Systematic Violations and the Inter-American System (Dordrecht-Boston-London,
p. 13.)) Meron does not exclude the possibility of distinguishing various
categories of human rights, although he warns that "... except in a few cases
(e.g. the right to life or to freedom from torture), to choose which rights
are more important than others is exceedingly difficult" (T. Meron, "On a
hierarchy of international human rights", American Journal of International
Law, vol. 80, 1986, p. 4) . The most essential among human rights may be those
the promotion and observance of which are the object of customary
international law.
200/

I.C.J. Reports 1970, p. 22.

Furthermore, the Commission used the phrase "derogate from" rather than "not
in conformity with" to avoid duplicating the idea of prohibition which is the
essence of article 14.
(25) Subparagraph (e) concerns the general restriction on the right of an
injured State to resort to counter-measures resulting from the legal necessity
to comply with a peremptory norm of international law.

The Commission has

implicitly recognized the existence of this restriction in Part One of the
project:

firstly, by including among the circumstances precluding

wrongfulness the fact that "the act constitutes a measure legitimate under
international law ... in consequence of an internationally wrongful act"
(article 30) ,- 201/ secondly, when it has stressed the inviolability of
peremptory norms even when there is the consent of the State in favour of
which the infringed obligation exists (article 29, para. 2 ) ; and thirdly, in
case of a state of necessity (article 33, para. 2 (a)). This is consistent
with the Vienna Convention on the Law of Treaties which recognizes the unique
character of a peremptory norm as "a norm accepted and recognized by the
international rimmunity of States as a whole as a norm from wl ch no
derogation is permitted".

Furthermore, the peremptory norm restriction on the

ability of an injured State to resort to countermeasures is widely recognized
in the contemporary doctrine since the Second World War. 202/
(26) The formulation and structure of subparagraph (e) are intended to
indicate its non-exhaustive character and to avoid undesirable a contrario
interpretations.

Thus, the phrase "any other conduct" is intended to indicate

that some types of conduct covered by subparagraphs (a) to (d) , notably the
threat or use of force, depart from peremptory norms but does not specify
whether all the types of conduct listed in those subparagraphs depart from
such norms.

The Commission is aware that subparagraph (e) may not be strictly

necessary since, by definition, jus coaens rules may not be departed from by
way of countermeasures or otherwise.

The Commission, however, felt that a

reference to T U B cogens would ensure the gradual adjustment of the articles in
accordance with the evolution of the law in this area and would therefore
serve a useful purpose.

201/ G. Gaja, "Jus cogens beyond the Vienna Convention", Hague Rec..
vol. 172, 1981-III, p. 297.
202/ F. Lattanzi, op. cit., pp. 306 ff; P. Renter, op. cit., p. 463;
K. Zemanek, "La responsabilitS des Etats pour faits intemationalement
illicites ainsi que pour faits intemationalement licites", in Responsabilite
Internationale (Paris, 1987-1988), p. 84; G. Gaja, op. cit. p. 297; D. Alland,
"International Responsibility and Sanctions: Self-Defence and Countermeasures
in the ILC Codification of Rules Governing International Responsibility!1, in
M. Spinedi, B. Simma, eds., United Nations Codification of State
Responsibility (New York, London, Rome, 1987), p. 185; O.Y. Elagab, op. cit.,
p. 99; and L.A. Sicilianos. op. cit. Dp 340-344

-54b'ChAPTER IV
INTERNATIONAL CRIMES
Article 51
Consequences of an international crime
An international crime entails all the legal consequences of any
other internationally wrongful act and, in addition, such further
consequences as are set out in articles 52 and 53.

(1) This article ia essentially a ThflMiH t o Chapter IV. The effect of t'.ie
Introduction of article 19 of Part One has been to recognize a category of
wrongful acts to which, because of their seriousness, special consequences
should attach. Whether that category is called "crimes", or "exceptionally
grave delicts" is immaterial in the sense that, however termed, special
consequences should attach: otherwise there is no point in distinguishing
this category from other internationally wrongful acts. Some members
maintained their reservation about the utility or the wisdom of the concept of
crime by a State.
(2) An initial problem facing the Commission was to decide how this
distinction should be made or by whom. The Commission considered a variety of
innovative proposals to overcome this difficulty but finally decided to
confine itself to the mechanisms for dispute settlement in Part Three and to
the provision of article 39 "Relationship to the Charter of the
united Nations".
(3) Thus, in the first instance it would be for the injured State or States
to decide that a crime had been committed. This view would be reflected in
their demands for reparation for, as article 52 provides, they would be free
of certain limitations applying in respect of ordinary delicts as regards
their entitlements to both restitution and satisfaction. The Commission would
expect the injure* States to make clear their view that the conduct they
complained of constituted a crr.me in claiming reparation, if not in earlier
protests.
(4) As regards the obligations imposed on all States under article 53
(Obligations of rion-recognition, etc.) these would arise for earn State as and
when it formed the view that a crime i*ad been committed. Each State would
bear responsibility for its own decision although, it may be added, there may
be cases in which the duty of non-recognition, or the duty of non-assistance,
for example, might flow from mandatory resolutions of the Security Council or
from other collective actions duly taken.
(5) In any event, if the wrongdoing State chose to challenge the decisions of
other States that it had committed a crime, then a dispute would arise. That
dispute could then be pursued via the procedures for settlement of disputes in
Part Three. The options of negotiations, conciliation, arbitration - or,
indeed, reference to the International Court of Justice under its existing
Statute - would all be available to the State accused of the crime.
*_/ Report .. . fortv-eiahth session, pp. 164-167.

(S)

The Commission recognises that the State so accused slight seek a

resolution of its dispute th^n the procedures in Part Three would allow,
particularly recourse to those in the Charter of the United nations.
(7)

Nevertheless, it should be pointed out that a number of members of the

Coamission favoured different proposals.

The Commission believes Member

States should be aware of these proposals and comment on them specifically
should they so wish.

In the event that either proposal received wide support,

the Coamission could return to it during the second reading.
IS)

One such proposal was that contained in the draft articles submitted by

the Special Rapporteur in his seventh report (1995) and referred by the
CaamiBBioa to the Drafting Committee following the debate on that
report. 260/
(9)

Another such proposal envisaged two stages.

In the first stage either

party could require the Conciliation Comnission to state in its final report
whether there was prima facie evidence that a crime had been committed.

This

would require an addition to article 57.
(10) An affirmative view by the Conciliation Commission would ^trigger19 the
second stage, allowing either party unilaterally to initiate arbitration.
This could be achieved by amending article 58, in effect making arbitration
@@^mlsory for crimes, as for countermeasures.
Cl.1) The first stage would act like a filter, preventing abuse, and the secosgi
stage involving compulsory arbitration could bear a certain analogy to the
requirement of compulsory jurisdiction for the International Court of Justice
over disputes arising from pleas of ius coaens under articles 53 or 64 of the
Vienna Convention on the Law of Treaties.
{12) The proposals dealt with in the preceding paragraphs (8 to 11) envisaging
a two-step procedural mechanism for determining disputes as to whether a crime
has been committed are baseu on the idea that such disputes are too important
to be left to the general procedures of Part Three.

In order to avoid any

possible abuse, these proposals provided that disputes to which the
application of article 19 might give rise should be submitted to an impartial
third party with decision-making power.
(13) On the other hand, some members of the Commission felt that the analogy
with ius coaens under article 66, subparagraph (a) of the Vienna Convention on

260/ Document A/CN.4/469, Corr.l and Adds.l and 2.
report, document A/CN.4/453, Adds.2 and 3.

See also fifth

the Law of Treaties, referred to in paragraph (11), should be taken to its*
conclusion, and that the only appropriate body to fulfil this cask was the
International Court -f Justice, a principal organ of the United Nations, to
whose Statute virtually all States are parties, and in whose proceedings other
States could intervene.

Others found the analogy to 1us coaens misleading and

unconvincing.
(14) Particular consequences of crimes are of two kinds.

The first, which is

dealt with in article 52, concerns the relationship between the wrongdoing
State and each injured State, it being recalled that under article 40 (2) (g)
all other States are defined as "injured States" for this purpose.

The second

concerns what nay be described as the minimum collective consequences of a
crime and is dealt with in article 53.

Article 52
Specific consequences
Where an internationally wrongful act of a State is an international
crime:
(a)
an injured State's entitlement to obtain restitution in kind is
not subject to the limitations set out in subparagraphs (c) and (d) of
article 43;
(b)
an injured State's entitlement to obtain satisfaction is not
subject to the restriction in paragraph 3 of article 45.
Commentary*/

(1)

The specific consequences for the relationship between a wrongdoing State

and an injured State in the context of crimes are, for the most part,
adequately expressed in articles 41 to 45 dealing with reparation.

Of course.

the application of those articles to the gravest breaches of international
law, such as crimes, will entail serious consequences:

it is simply that for

the most part the formulation of articles 41 to 45 is adequate to respond to
the moat serious, as well as lesser, breaches of international law.
(2)

In two respects, however, the limitations imposed on reparation by

articles 41 to 45 seem to be inappropriate in the case of international crimes
and some adjustment is necessary.

These adjustments concern article 43

(restitution in kind) and article 45 (satisfaction).
(3)

As to restitution in kind, there are two limitations on the entitlement

of an injured State to this remedy, contained in subparagraphs (c) and (d) of
paragraph 1 of article 43, which the Commission believes ought not to apply in

i/
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the case of a crime.

The first, -n subparagraph (c) normally limits the

entitlement to restitutiwu where the wrongdoing State can show that to grant
restitution (as opposed to an award of compensation) would impose on it, the
wrongdoing State, a burden disproportionate to the benefit secured by the
injured State in obtaining restitution.

The Commission believes this

limitation ought to be removed in the case of a crime.

Restitution is

essentially the restoration of the situation as it existed prior to the
unlawful act, and the Commission believes a wrongdoing State ought never to be
able to retain the fruits of its crime, or benefit from a wrongdoing that is a
crime, however painful or burdensome restoration might be.
(4)

The Commission would emphasize that, in removing this limitation it is

not eliminating "proportionality" which, as a general concept, pervades the
whole field of remedies.

In the Commission's view, the restoration of the

original situation can hardly be said to be "disproportionate" in the majority
of cases, and sh *ld never be so regarded in the case of crimes.
(5)

The second limitation, in subparagraph (d) of article 43, excludes

restitution where this would "seriously jeopardize the political independence
or economic stability" of the wrongdoing State. The Commission does not
believe this to be a valid reason for refusing restitution when the wrongdoing
State is being required to give up the results of a crime.
(6)

ha to satisfaction, the effect of paragraph 3 of article 45 is to exclude

demands for satisfaction which would "impair the dignity of" the wrongdoing
State.

The Commission would exclude this limitation in relation to

satisfaction for a crime simply because, by reason of its crime, the
wrongdoing State has itself forfeited its dignity.

The Commission would note,

however, that the limitation in paragraph 2 (c) would remain, so that a claim
for damages would have t
(7)

rem«*.n proportionate to the gravity of the crime.

The Commission sees no need to alter or qualify the other legal

consequences of crimes as formulated in articles 41 to 45. The obligation of
cessation must apply equally to wrongful acts and crimes.
obligation to make full reparation.

So, too, must the

The Commission equally has no doubts that

the injured State's entitlement to compensation should be unaffected.

Thus

articles 41, 42 and 44 would appear to require no modification.
(8)

The Commission wondered whether "punitive damages" or "exemplary damages19

may be appropriate in the case of a crime.

According to some members

article 45, on satisfaction, already allows for this possibility in so far as
satisfaction may include "in cases of gross infringement of the rights of the

injured State, d a m a n s reflecting the gravity of the infringement".

And,

finalli. the entitlement to an assurance or guarantee of non-repetition is
appropriate to both crimes and other wrongful acts.

Article 53
Obligations for all States
An international crime committed by a State entails an obligation for
every other State:
(a)

not to recognize as lawful the situation created by the crime;

(b)
not to render aid or assistance to the State which has
committed the crime in maintaining the situation so created;
(c)
to cooperate with other States in carrying out the obligations
under subparagraphs (a) and (b); and
(d)
to cooperate with other States in the application of measures
designed to eliminate the consequences of the crime.
Commentary*/

(1)

By virtue of this text obligations are imposed on all States and the

involvement of all States is believed to reflect the interest of all States in
the prevention and suppression of international crimes which, by definition
(in article 19), impair -fundamental interests of the international
community".
(2)

The obligations are both negative and positive.

In the first category

there are obligations of non-recognition and obligations to refrain from
assisting the wrongdoing State:

these are contained in paragraphs (a)

and (b) . These reflect an already well-eP-.ablished practice,

-"he requirement

of ^n-recognition can be seen, for exatople, in Security Council resolutions
on Rhodesia (e.g. Security Council resolution 216 (1965)) and on Kuwait
(e g

Security Council resolution 661 (1990)).

The obligation not to aid or

assist a wrongdoing State finds reflection in Security Council resolutions on
South Africa (e.g. Security Council resolution 301 (1971), 418 (1977) and
569 (1985)) and on Portuguese colonial territories (e.g. Security Council
resolution 218 (1965)).

Assistance to a State committing a crime would itself

be an unlawful act, and is therefore properly prohibited.
(3)

in the second category are the positive obligations to cooperate with

other States in carrying out their obligations under (a) and (b), and in any
measures they may take to eliminate the consequences of a crime.

Report •.. forty-eighth session, pp. 169-170.

All these

obligations r@st on the assumption of intem@tionaisa3olidarity in the face of
an international crime.

They stem from a recognition that a collective

response by all states is necessary to counteract the effects of an
international crime.

In practice, it is likely that this collective response

trill be coordinated through the competent organs of the United Nations - as in
the case of the resolutions referred to above.

It is not the function of th®

present draft articles to regulate the extent or exercise of the
constitutional power and authority of Charter organs - nor, in view of
Article 103 of the Charter, is it even possible to do so.

But apart frora any

collective response of States through the organized international community,
th® Costnission believes that a certain minimum response to a crime is called
for on the part of all States.

Article 53 is drafted so as to express this

minimum requirement, as well as to reinforce and support any more extensive
measures which may be taken by States through international organizations in
to a crime.

SECRETARIAT NOTE
The draft articles contained in Part Two and Part Three were
provisionally adopted from 1983 to 1996 and were originally
numbered independently of the numbering of the preceding draft
articles contained in Part One. During the completion of the first
reading of Part Two and Part Three in 1996, the Commission agreed
to various drafting changes in these articles to ensure consistency
of terminology and renumbered them to follow sequentially the
numbering of the draft articles contained in Part One.
The
commentaries to the draft articles contained in Part Two and Part
Three that were provisionally adopted before 1996 were not amended
to reflect these subsequent changes. Thus, the commentary refers
to the draft articles as originally adopted and a? originally
numbered.
The original number of each draft article appears
between square brackets after the newly numbered draft article to
facilitate the use of the references and the cross-references to
the articles as previously numbered which are contained in the
commentaries.

PART THREE 203/
of
Article 54 [1]
Negotiation
If a dispute regarding the interpretation or application of the
present articles arises between two or more States Parties to the present
articles, they shall, upon the request of any of them, seek to settle it
amicably by negotiation.
Commat&xv*/
(1)

Article 1 provides for negotiations as a possible first step in the
dispute settlement system.

The broad reference to *a dispute

203/ The Commission recognizes that the adoption of the articles
contained in Part Three and the Annex is without prejudice to its future work
on any related aspects of the subject-matter. The Commission recognises, in
particular, the need to consider the problem of the coexistence of dispute
settlement obligations under Part Three of the draft on State responsibility
with any dispute settlement obligations originating in any other instruments
preceding or following the coming into force of a future convention on State
responsibility. The Commission adopted the draft articles contained in
Part Three and the Annex on the basis of these understandings with respect
to its future work.
The Commission also recognizes that in resuming work on dispute
settlement, it should also consider the proposal contained in the Special
Rapporteur's seventh report concerning the settlement of disputes relating
to the internationally wrongful acts characterized as State crimes under
article 19 of Part One of the draft (see footnote 111 above) .

t.1 Report ... forty-seventh session, pp. 173-174 (comm®tkt&sy to former
srfciel® 1).

-3S3regarding the interpretation or application of the present draft articles"
indicates that this provision is part of the general dispute settlement
provisions.

The consideration of negotiation in the first article of

Part Three identifies this method of dispute settlement as the first step in
the general dispute settlement system.

Negotiation is often the first step in

any dispute settlement process either as a means of settling the dispute or
reaching agreement on an appropriate dispute settlement procedure or
implementing a pre-existing dispute settlement arrangement, for example, by
determining the factual issues and the legal issues that constitute the
dispute that is to be resolved.

The term "negotiation" is used in the

broadest possible meaning and encompasses the phase of consultations.
(2)

Article 1 provides for negotiation at the request of any party to a

dispute relating to the interpretation or the application of the present draft
articles.

This article recognizes that such a dispute may arise "between two

or more States Parties to the present draft articles".

The phrase "upon the

request of any of them" is used to indicate that the negotiations may be
instituted upon the unilateral requejc of either an injured State or an
allegedly wrongdoing State.
(3)

The compulsory nature of the negotiation procedure is indicated by the

use of the phrase "they shall11.

The request by one party to the dispute gives

rise to the obligation on the part of all parties to the dispute to
participate in the negotiations in good faith with a view to settling the
dispute.

The initiation of the negotiations by "request", a formality that is

not usually required for negotiations, is intended to avoid any ambiguity as
to the event that gives rise to the obligations of all parties to endeavour to
resolve it by negotiation.

The phrase "seek to settle it amicably by

negotiation" indicates that the obligation to negotiate is one of means rather
than result.

The parties to the dispute are obligated only to negotiate and

not to settle the dispute by means of negotiation.

The term "amicably" is

used to indicate the conditions that should prevail between the parties in
conducting the negotiations with a view to reaching an agreed settlement of
their dispute.
(4)

The procedural obligation to negotiate provided for in the present

article represents a possible restriction on the freedom of choice of the
parties to the dispute with respect to settlement procedures in the absence of
a more rigorous agreed procedure.

However, the parties retain complete

control over the compulsory negotiation procedure, because of the absence of
any third party participation.

Furthermore, the results of the negotiations

are binding on the parties only to the extent that they agree on a settlement
or on a settlement procedure.

Article 55 [2]
Good offices and mediation
Any State Party to the present articles, not being a party to the
dispute may, at the request of any party to the dispute or upon its own
initiative, tender its good offices or offer to mediate with a view to
facilitating an amicable settlement of the dispute.
Commentary*/
(1)

Article 2 provides for good offices or mediation as a possible further

step in the general dispute settlement system.

This provision applies to the

same broad category of disputes as contemplated in the preceding article.
(2)

There are two ways in which the good offices or mediation procedure

envisaged in the present article may be initiated.

First, a State which meets

the two criteria required to perform the role of the third party in these
procedures *may, upon its own initiative ... tender its good offices or offer
to mediate".

The State must be a party to the draft articles on State

responsibility.

Any state which is a party to a convention has an interest in

the resolution of disputes relating to the interpretation or the application
of its provisions.
dispute.

In addition, the third State must not be a party to the

The objectivity and impartiality of the third party is essential to

the effective performance of its role in facilitating the resolution of the
dispute between the parties. The recognition of the right of such a State
to offer to assist the parties in resolving their dispute is intended to
avoid the possibility of such an offer being viewed by the parties as an
inappropriate attempt to intervene in their dispute.

Second, any party to the

dispute may request the good offices or mediation procedure envisaged in
article 2.

The third party procedure initiated by the request of a party to

the dispute may be conducted by any State which meets the two criteria.
(3)

The second step in the general dispute settlement system is consensual in

nature with respect to both the initiation of the procedure and the settlement
of the dispute at the conclusion of the procedure.

While either the injured

State or the wrongdoing State may request good offices or mediation, this
third party dispute settlement procedure can be initiated only with the
agreement of the parties to the dispute.

In this regard, article 2 is

consistent with the freedom of choice principle with respect to dispute
settlement procedures.

Furthermore, the role of the third party is limited

"to facilitating an amicable resolution of the dispute."

The resolution of

the dispute as a consequence of this procedure will depend upon the agreement

*_/ Report . . . forty-seventh session, pp. 175-176 (commentary to former
article 2 ) .

of the parties to the dispute.

The term -amicable- is used to indicate the

conditions that should prevail between the parties in seeking to achieve an
agreed settlement of their dispute by means of the agreed third party
procedure.
(4)

it is not necessary for the parties to the dispute to have either

initiated or completed the compulsory negotiations envisaged in article 1
before agreeing to good offices or mediation under article 2.

The parties may

agree to attempt to resolve their dispute with the participation of a third
party under either of these procedures without any party to the dispute having
initiated the compulsory negotiations provided for in article 1.

Even if such

negotiations have been initiated, the parties may decide that the dispute is
unlikely to be resolved by negotiation and agree to proceed to a third party
procedure such as those envisaged in article 2.

The good offices or mediation

procedure may also be viewed as auxiliary to the negotiations of the parties
since the purpose of these third party procedures is to facilitate an agreed
settlement of the dispute by the parties.
Article 56 [3]
Conciliation
If, three months after the first request for negotiations, the
dispute has not been settled by agreement and no mode of binding third
party settlement has been instituted, any party to the dispute may submit
it to conciliation in conformity with the procedure set out in annex I to
the present articles.

(1)

Article 3 provides for conciliation as a possible third step in the

general dispute settlement system.

This article applies to the same broad

category of disputes «~s the two preceding articles.

Similarly, the

1949 General Act for the Pacific Settlement of International Disputes provides
in article 1 for conciliation in the event that the parties to a dispute are
unable to resolve it by means of diplomacy. 204/
(2)

The present provision is intended to address situations in which a

dispute has not been resolved within a reasonable period by the compulsory
negotiations envisaged in article 1 and no binding third party dispute
settlement procedure has been instituted.

Any party to the dispute may

initiate unilaterally the conciliation procedure provided for in the present

±/ Report ... forty-seventh session, pp. 176-178 (commentary to former
article 3).
204/

United Nations, Treaty Series, vol. 71, p. 101.

article if two conditions are met.

First, the parties to the dispute have

failed to reach an agreed settlement of their dispute by whatever means
three months after the request for negotiations under article 1.

Second,

the parties have failed to actually institute and submit their dispute to
a binding third party settlement procedure by the end of the same period.
(3)

The first condition is intended to give the parties to the dispute a

reasonable opportunity to settle their differences without the intervention of
a third party.

The conciliation procedure provided for in the present article

cannot be activated until the parties have attempted to resolve their dispute
by means of negotiation for a reasonable period.

The 1949 Revised Geneva Act

for the Pacific Settlement of International Disputes provides for a similar
approach.
(4)

The second condition is intended to give preference to the freedom of

choice of the parties with respect to the selection of a more rigorous binding
third party procedure to settle their dispute.
the parties may institute such a procedure.

There are two ways in which

The parties may institute a

binding third party procedure on the basis of a prior agreement or
arrangement, for example, a general dispute settlement agreement, an
applicable treaty containing a specific dispute settlement provision, or the
prior acceptance by the parties of the optional clause contained in Article 36
of the Statute of the International Court of Justice.

The parties may also

institute such a procedure pursuant to an agreement adopted subsequent to
the dispute for the specific purpose of resolving that dispute.
"has been instituted™ is very important.

The phrase

It is intended to ensure that the

dispute has actually been submitted to a binding third party procedure in
one way or the other.
(5)

Article 3 permits a party to unilaterally initiate conciliation to avoid

the possibility of lengthy negotiations being used as a pretext by one of the
parties to delay the settlement of the dispute.

Three months was considered

to provide the parties with a sufficient period to determine whether it could
be resolved by means of negotiation, and, if not, to institute a binding
third party procedure of their choice.

Both parties may agree to continue

the negotiations if neither party decides to unilaterally institute the
conciliation procedure envisaged in the present article.
(6)

The injured State or the allegedly wrongdoing State may submit the

dispute to conciliation under the present article without the consent of
any other party to the dispute if the necessary conditions are met.

The

coupulsory nature of the conciliation procedure provided for in the present
article constitutes a step forward in the area of dispute settlement
procedures by providing for the participation of a third party in the
settlement of the dispute without the consent of all of the parties to the
dispute.

However, the results of the conciliation are binding on the parties

only to the extent that they reach an agreed settlement.
(7)

The constitution and the task of the conciliation commission are

determined by the Annex and the succeeding article for the purpose of ensuring
that the compulsory conciliation procedure envisaged in the present article is
not delayed or precluded by the failure of the parties to agree on such
matters.
Article 57 [4]
Task of the Conciliation Commission
1.
The task of the Conciliation Commission shall be to elucidate
the questions in dispute, to collect with that object all necessary
informati " by means of inquiry or otherwise and to endea\ _,.._ to
bring the parties to the dispute to a settlement.
2.
To that end, the parties shall provide the Commission with a
statement of their position regarding the dispute and of the facts upon
which that position is based. In addition, they shall provide the
Commission with any further information or evidence as the Commission may
request and shall assist the Commission in any independent fact-finding it
may wish to undertake, including fact-finding within the territory of any
party to the dispute, except where exceptional reasons make this
impractical. In that event, that party shall give the Commission an
explanation of those exceptional reasons.
3.
The Commission may, at its discretion, make preliminary proposals to
any or all of the parties, without prejudice to its later recommendations.
4.
The recommendations to the parties shall be embodied in a report to
be presented not later than three months from the formal constitution of
the Commission, and the Commission may specify the period within which the
parties are to respond to those recommendations.
5.
If the response by the parties to the Commission's recommendations
does not lead to the settlement of the dispute, the Commission may submit
to them a final report containing its own evaluation of the dispute and its
recommendations for settlement.
Commentary*/
(1)

Article 4 sets forth the task of the Conciliation Commission provided for

in the preceding article.

Paragraph 1 defines in broad terms the general task

*y Report ... forty-seventh session, pp. 178-182 (commentary to former
article 4 ) .

entrusted to the Conciliation Commission, namely (1) to elucidate the
questions of law or fact that are disputed by the parties, (2) to collect the
information required to shed light on those questions by means of inquiry or
otherwise and (3) to endeavour to bring the parties to an agreed settlement
of their dispute.

This paragraph is similar to article 15 of the Revised

General Act for the Pacific Settlement of International Disputes 205/ and
article 15 of the 1957 European Convention for the Peaceful Settlement of
Disputes. 206/

The remaining paragraphs address in greater detail the

performance of this general task in four possible stages.
(2)

Paragraph 2 addresses the information gathering stage of the conciliation

procedure.

The starting-point for the work of the Conciliation Commission

is the ascertainment of the position of the parties to the dispute and the
identification of the areas of agreement or disagreement.

The parties have an

obligation to provide the Conciliation Commission with "a statement of their
position -egarding the dispute and of the facts upon which that ^ jsition is
based" as the first step in the information gathering stage.

The Conciliation

Commission may require additional information for a proper determination of
the relevant facts that are at issue between the parties.

Thus, the parties

have an obligation to "provide the Commission with any further information or
evidence as the Commission may request".

The Conciliation Commission may also

use a variety of means such as inquiry to gather any other information that
may be required to propose a recommended settlement to the parties.
(3)

The Conciliation Commission may consider it necessary to conduct

independent fact-finding to gather relevant information concerning the
dispute.

This may include fact-finding within the territory of one or more

parties to the dispute depending on the particular facts that are at issue.
The parties have an obligation to "assist the Commission in any independent
fact-finding it may wish to undertake, including fact-finding within the
territory of any party to the dispute, except where exceptional reasons make
this impractical."

The Conciliation Commission would need to consult with the

party to make the necessary practical arrangements for carrying out this
fact-finding.

The obligation of a State party to a dispute to permit

fact-finding within its territory is a significant advancement over the

205/

United Nations, Treaty Series, vol. 71, p. 101.

206/

European Treaty Series No. 23.

present stage of development of the law relating to the peaceful settlement of
disputes which generally requires the consent of the State.

The Commission

was of the view that the parties should permit fact-finding within their
territories where necessary to resolve the dispute.

The Commission also

recognized that there may be exceptional cases in which it would be
impractical for a State to permit such fact-finding.

In such a case, the

party must provide the Conciliation Commission with an explanation of the
exceptional reasons for refusing to permit the fact-finding.

This requirement

is intended to enable the Conciliation Commission to determine whether the
refusal is merely an attempt to obstruct the settlement process.

The

Conciliation Commission may draw appropriate inferences with respect to
the disputed facts from the refusal of a party to the dispute to permit
fact-finding within its territory. 207/
(4)

Paragraph 3 addresses the second stage in the conciliation procedure.

After completing the initial information gathering stage, the CV filiation
Commission "may, at its discretion, make preliminary proposals to any or all
of the parties, without prejudice to its final recommendations."

These

preliminary proposals may serve to expedite the dispute settlement process if
the parties agree to the proposed settlement.

This optional stage is also

intended to provide the Conciliation Commission with an opportunity to obtain
the views of the parties with respect to its proposed solution and, if it is
not acceptable, to prepare a revised final recommendation in a further effort
to achieve a settlement.

The Conciliation Commission is not required to

submit, nor are the parties entitled to request, any preliminary proposals.

207/ This is consistent with the decision of the International Court of
Justice in the Corfu Channel case in which the Court stated as follows:
On the other hand, the fact of this exclusive territorial control
exercised by a State within its frontiers has a bearing upon the methods
of proof available to establish the knowledge of that State as to such
events. By reason of this exclusive control, the other State, the victim
of a breach of international law, is often unable to furnish direct proof
of facts giving rise to responsibility. Such a State should be allowed a
more liberal recourse to inferences of fact and circumstantial evidence.
This indirect evidence is admitted in all systems of law, and its use is
recognized by international decisions. It must be regarded as of special
weight when it is based on a series of facts linked together and leading
logically to a single conclusion.
Corfu Channel (Merits, Judgment), I.C.J. Reports 1949. p. 18.

(5)

Paragraph 3 is also intended to allow the Conciliation Commission to make

preliminary proposals in the nature of interim measures.

These measures may,

for example, call upon the parties to the dispute to refrain from any action
that might cause irreparable harm or further complicate the task of settling
the dispute.

The Conciliation Commission may propose, on its own initiative

and at its discretion, any appropriate interim measures with a view to
facilitating a settlement of the dispute.
request such measures.

The parties are not entitled to

The interim measures would be recommendatory in nature

in accordance with the non-binding character of the conciliation procedure.
The Vienna Convention on the Law of Treaties also provides that the
conciliation commission envisaged in the annex thereto "may draw the attention
of the parties to the dispute to any measures which might facilitate an
amicable settlement." 208/
(6)

Paragraph 4 concerns the third stage in the conciliation procedure.

After gatherina the necessary information and consulting the parties regarding
any preliminary proposals, the Conciliation Commission is required to submit
to the parties a report containing its recommendations for settling the
dispute not later than three months after it has been constituted.

This was

considered to provide the Conciliation Commission with a reasonable period for
completing its task.

Furthermore, this relatively short period would not

substantially delay the initiation of other dispute settlement procedures
if the dispute could not be resolved by conciliation.

The Conciliation

Commission may specify in its report a period in which the parties are to
respond to its recommendations.

The parties may respond favourably to the

recommendations resulting in an agreed settlement of the dispute.

The parties

may also respond by indicating that they have certain difficulties with the
recommendation.

The Conciliation Commission would have an opportunity in the

latter instance to consider the views of the parties in making a further
attempt to resolve the dispute, as provided for in paragraph 5 of the present
article.

The Conciliation Commission may impose time-limits on the parties

for the submission of their observations on its recommendations to avoid
unreasonable delay in the dispute settlement process.
19

"recommendations

The use of the term

is consistent with the non-binding character of the

conciliation procedure.

208/

United Nations, Treaty Series, vol. 1155, p. 331.

(7)

Paragraph j provides for a possible fourth stage in the conciliation

procedure if the parties' response to the Conciliation Commission's
recommendations has not resulted in an agreed settlement of the dispute.
This final stage is intended to give the Conciliation Commission one last
opportunity to bring the parties to the dispute to an agreed settlement.

In

view of the response of the parties, the Conciliation Commission may conclude
that, with some adjustments,, its recommendation may provide a basis for an
agreed settlement.

Thus, the Conciliation Commission may submit to the

parties "a final report containing its own evaluation of the dispute and its
recommendations for settlement."

This is intended to enable the Conciliation

Commission to provide the parties with its own assessment of the situation
with a view to facilitating an agreed settlement of the dispute rather than
its evaluation of the appropriateness of the parties' responses to its
recommendations.

However, the Conciliation Commission may conclude that

submitting a final report would not serve any useful purpose and therefore
decide not to -abmit such a report.

For example, the response of the parties

may indicate that the Conciliation Commission's recommendations or any
variation thereof do not provide a basis for an agreed settlement or the
parties may have agreed to initiate another dispute settlement procedure.
Article 58 [5]
Arbitration
1.
Failing a referrence of the dispute to the Conciliation Commission
provided for in article 56 or failing an agreed settlement within six
months following the report of the Commission, the parties to the dispute
may, by agreemer4-, submit the dispute to an arbitral tribunal to be
constituted in conformity with annex II to the present articles.
2.
In cases, however, where the dispute arises between States Parties to
the present articles, one of which has taken countermeasures against the
other, the State against which they are taken is entitled at any time
unilaterally to submit the dispute to an arbitral tribunal to be
constituted in conformity with annex II to the present articles.
Commentary*/

(1)

Article 5 provides for two types of arbitration, namely, (l) voluntary

arbitration by agreement of the parties to the dispute in the context of the
general dispute settlement system, and (2) compulsory arbitration at the
unilateral initiative of an allegedly wrongdoing state that is the object of
countermeasures as a special regime for settling disputes involving the use of
countermeasures.

^/ Report ... forty-seventh session, pp. 182-184 (commentary to former
article 5).

C2)

Paragraph 3^ provides for arbitration by agreement of the parties to the

dispute as a potential fourth step in the general dispute settlement system.
It is intended primarily to address situations in which the dispute has not
be@n resolved within a reasonable period as a result of any of the first three
steps in the general dispute settlement system provided for in articles 1, 2
and 3 or by any other means. The present paragraph provides that the parties
may agree to submit their dispute to arbitration in two situations:

(1) the

conciliation procedure envisaged in article 3 has not been instituted or
(2) the conciliation procedure has been instituted but the parties have
failed to reach an agreed settlement of their dispute six months after the
Conciliation Commission's non-binding report. The Revised General Act for the
Pacific Settlement of International Disputes also provides in article 21 for
the possibility of arbitration in the event that a prior conciliation
procedure has failed to result in the parties' agreed settlement of their
dispute. 209/
(3)

The present paragraph is intended to provide for the possibility of a

binding third party dispute settlement procedure as an effective means of
settling disputes between States parties to the present draft articles within
the framework of the general dispute settlement system.

The parties may

prefer to first attempt to settle their dispute by means of negotiations
without the participation of a third party or by means of a non-binding third
party procedure before submitting their dispute to a binding third party
procedure.

However, the parties may also prefer to expedite the dispute

settlement process by agreeing to submit their dispute to arbitration or
judicial settlement without first attempting to resolve the dispute by other
means.

Similarly, the parties to the dispute may by agreement determine the

terms of reference and the constitution of the arbitral tribunal.

In the

absence of such an agreement, the parties may submit their dispute to an
arbitral tribunal which is constituted in conformity with the Annex and which
has the terms of reference provided for in the succeeding article.

These

residual provisions are intended to ensure that the arbitral proceedings are
not delayed or precluded by the failure of the parties to agree on such
matters and that the agreement of the parties to settle their dispute by means
of arbitration can be effectively implemented.

Nothing would prevent the

United Nations, Treaty Series, vol. 71, p. 101.

parties to a dispute to have recourse to any other tribunal by mutual
agreement including in the case envisaged in paragraph 2 of article 5.
(4)

Paragraph 2 establishes a special regime of compulsory arbitration if a

dispute arises in which the injured State has taken countermeasures.

In such

a case, the allegedly wrongdoing State which is the object of the
countermeasures has the right to initiate unilaterally compulsory arbitration.
The injured State for its part does not have the right to unilaterally
institute the arbitral proceedings.

Rather it is bound after having taken

countermeasures to submit to arbitration.

The exceptional nature of the

special dispute settlement regime for disputes involving the use of
countermeasures is indicated by the phrase "In cases, however".

Thus, the

allegedly wrongdoing State may institute the arbitral proceedings without
attempting to first resolve the dispute by any of the other means envisaged in
the general dispute settlement system.

The phrase "at any time" is used to

avoid any ambiguity in this regard.
(5)

The countermeasure is the event that triggers the unilateral right of the

allegedly wrongdoing State to institute compulsory arbitration.

However, the

scope of the arbitral proceedings extends not only to the lawfulness of the
countermeasure, but also to the underlying dispute which led the injured State
to take the countermeasure.

This dispute, in its turn, may include not only

issues relating to the secondary rules contained in the draft articles on
State responsibility, but also the primary rules that are alleged to have been
violated.

As a practical matter, it would be difficult for an arbitral

tribunal to determine the lawfulness of countermeasures without considering
such related questions as whether a primary rule has been violated and whether
the violation is attributable to the allegedly wrongdoing State.

The broader

approach to the scope of the arbitral proceedings would also promote a more
complete, efficient and effective settlement of the dispute by resolving all
of the related issues.

There were different views in the Commission as to

whether the draft articles on State responsibility should contain such
far-reaching dispute settlement provisions.
(6)

The terms of reference and the constitution of the arbitral tribunal for

purposes of the compulsory arbitration are determined by the succeeding
article and the Annex to ensure that the arbitral proceedings are not delayed
or precluded by the failure of the parties to agree on such matters.

Article 59 [6]
Tenwe ©f reference of the Arbitral Tribunal
1.
The Arbitral Tribunal, which shall decide with binding effect any
issues of fact or law which may be in dispute between the parties and are
relevant under any of the provisions of the present draft articles, shall
operate under the rules laid down or referred to in the Annex to the
present draft articles and shall submit its decision to the parties
within six months from the date of completion of the parties' written and
oral pleadings and submissions.
2. The Tribunal shall be entitled to resort to any fact-finding it deems
necessary for the determination of the facts of the case.

1/
(1)

Article 6 defines the general terms of reference of the Arbitral Tribunal

referred to in article 5 and paragraph 2 of article 7.
(2)

Paragraph 1 provides that the Arbitral Tribunal shall decide "any issues

of fact or law which may be in dispute between the parties and are relevant
under any of the provisions of the present draft articles".

The first

criterion recognizes that the dispute referred to the Arbitral Tribunal is
determined by the issues of fact or law that are identified by the parties to
the dispute as the subject of their disagreement.

The second criterion is

standard language used in the dispute settlement provisions contained in
international agreements.

The Commission recognized that this criterion

required a degree of flexibility in the context of the present draft articles
to ensure a resolution of the dispute between the parties.

The Arbitral

Tribunal may need to consider various factual and legal issues in order to
resolve a dispute concerning the interpretation or the application of the
provisions of the present draft articles, including those relating to
countermeasures.

For example, the Arbitral Tribunal may need to consider

issues regarding the primary rules of international law relied on by the
parties, the alleged violations of these rules, the attribution of any such
violation to the allegedly wrongdoing State, the lawfulness of any
countermeasures and the consequences of a violation of international law by
either party with respect to any initial wrongful act or any unlawful
countermeasures.

The phrase "any issue" is used to cover all issues of fact

or law that may need to be decided by the Arbitral Tribunal to settle the
dispute between the parties relating to the present draft articles.
(3)

Paragraph 1 also provides that the Arbitral Tribunal shall decide any

relevant issues "with binding effect" in conformity with the customary binding

i/ Report ... forty-seventh session, pp. 185-186 (coaBoentazy to former
article €).

-itffnature of arbitral awards.

The Arbitral Tribunal may also need to issue

binding interim or protective measures to facilitate a resolution of the
dispute between the parties, including ordering the cessation of the wrongful
act and the suspension of countermeasures.

These measures would be of an

interim nature pending the final resolution of the dispute by means of the
arbitral award.

The Arbitral Tribunal has the inherent power to issue such

binding interim or protective measures as may be necessary to ensure the
effective performance of the task with which it has been entrusted, namely the
resolution of the dispute between the parties.

This is consistent with the

binding nature of this third party dispute settlement procedure.

The

Commission considered that the powers and procedures of an arbitral tribunal,
including the power to order interim measures, were generally understood and
did not need to be elaborated in the present paragraph.
(4)

The present article provides that the Arbitral Tribunal must submit its

decision to the parties "within six months from the date of completion of the
parties' written and oral pleadings and submissions".

The Commission deemed

it useful to provide a time-limit for the completion of the work of the
Arbitral Tribunal and considers that six months from the date of the final
submissions of the parties is a reasonable period for doing so.
(5)

Paragraph 2 provides that the Arbitral Tribunal "shall be entitled to

resort to any fact-finding it deems necessary for the determination of the
case".

This paragraph recognizes the importance of an arbitral tribunal being

able to resort to fact-finding when it considers this to be necessary to
determine the facts at issue between the parties.

The Arbitral Tribunal is

entitled to engage in "any fact-finding" that it considers to be necessary to
resolve the disputed factual issues, including fact-finding within the
territory of a party to the dispute.

Although the parties are not obligated

to permit such fact-finding under this paragraph, the Commission considered
that they should be encouraged to do so to facilitate the work of the Arbitral
Tribunal and the settlement of their dispute.

Furthermore, the Arbitral

Tribunal should be permitted to draw appropriate inferences from a party's
refusal to permit such fact-finding, as discussed in relation to article 4.

Article 60 [7]
Validity of an arbitral award
1.
If the validity of an arbitral award is challenged by either party to
the dispute, and if within three months of the date of the challenge the
parties have not agreed on another tribunal, the International Court of
Justice shall be competent, upon the timely request of any party, to
confirm the validity of the award or declare its total or partial nullity.

2.
Any issue in dispute left unresolved by the nullification of the
award may, at the request of any party, be submitted to a new arbitration
before an arbitral tribunal to be constituted in conformity with annex II
to the present articles.
Commentary*/
(1)

Article 7 addresses the situation that may arise following an arbitration

if one of the parties to the dispute should challenge the validity of the
resulting arbitral award.

This situation may arise with respect to a dispute

that is submitted to arbitration by agreement under the general dispute
settlement system or by the unilateral initiative of an allegedly wrongdoing
State that is the object of countermeasures under the special dispute
settlement system set forth in the present articles.

This article is intended

to discourage a party to any dispute from asserting frivolous claims of
nullity as a means of avoiding compliance with an unfavourable arbitral award.
It is also intended to prevent a party to a dispute involving the use of
countermeasures from undermining the special dispute settlement regime with
respect to those disputes by ignoring the results of the compulsory
arbitration based on spurious assertions of nullity.

If the parties fail to

institute another procedure for settling the dispute relating to the validity
of the award, the present article provides for a mechanism for resolving this
dispute by instituting proceedings before the International Court of Justice
at the unilateral request of any party.

There were different views as to

whether these situations should be addressed in Part Three.

Some members

expressed concern about adding an additional layer to the dispute settlement
process by introducing a role for the International Court of Justice in
relation to arbitral proceedings.

The Commission decided to include the

present article - not to provide for an appeal procedure - but to ensure the
effectiveness of the arbitration envisaged in article 5 as a means of settling
disputes between States parties to the present draft articles.

This provision

is similar to articles 36 and 37 of the Model Rules on Arbitral Procedure.
(2)

Paragraph 1 is intended to ensure the availability of an effective

mechanism for resolving questions relating to the validity of an arbitral
award.

This paragraph provides that any party to the dispute may, by making a

timely request, unilaterally refer a dispute relating to the validity of an
arbitral award to the International Court of Justice if two conditions are
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met.

First, any party to the dispute has challenged the validity of the

arbitral award.

Second, the parties have failed to agree to submit the

dispute concerning the validity of the arbitral award to another tribunal
within three months of the date of the award.

The timeliness of the challenge

of the validity of an arbitral award and the corresponding request for a
judicial determination of its validity tiay vaiy depending on the particular
grounds for nullity, as recognized in the Model Rules on Arbitral
Procedure. 210/
(3)

The competence of the International Court of Justice in the judicial

proceedings envisaged in the first paragraph of the present article would be
limited to either (1) confirming the validity of the arbitral award in the
absence of any grounds for nullity or (2) declaring the total or partial
nullity of the award on specified grounds.

The Commission noted that the

possible grounds for challenging the validity of an arbitral award were set
forth in article 35 of the Model Rules on Arbitral Procedure. 211/

The

Court would not be competent to review the factual or the legal determinations
of the arbitral tribunal as such or the merits of the award.

Thus, the

present paragraph provides for a limited judicial proceeding concerning the

210/ Article 36 of the Model Rules permits a party to challenge the
validity of an arbitral award within six months of the rendering of the
award on the following two grounds: (1) the tribunal has exceeded its powers
or (2) the tribunal has failed to state the reasons for the award or seriously
departed from a fundamental rule of procedure. The same article provides that
a party may also challenge the validity of the arbitral award within 6 months
of the discovery of relevant information and in any event within 10 years of
the rendering of the award on the following 2 grounds: (1) corruption on the
part of a member of the tribunal or (2) the nullity of the undertaking to
arbitrate or the compromis. Yearbook ... 1958. vol. II, p . 86.
211/

Article 35 of the Model Rules on Arbitration provides as follows:

The validity of an award may be challenged by either party on one or more
of the following grounds:
(a)

That the tribunal has exceeded its powers;

(b)

That there was corruption on the part of a member of the tribunal;

(c)
That there has been a failure to state the reasons for the award or
a serious departure from a fundamental rule of procedure;
(d)

That the undertaking to arbitrate or the compromis is a nullity.

Yearbook ... 1958. vol. II, p. 86.

validity of an arbitral award and not an appellate or a general review
proceeding with respect to the merits of the award.

There have been two such

proceedings before the International Court of Justice. 212/ The arbitral
award would remain final and binding on the parties to the dispute in the
absence of a declaration of nullity.

A decision of the International Court of

Justice confirming the validity of an arbitral award would not provide a basis
for recourse to the Security Council in the event of non-compliance with the
arbitral award under Article 94 of the United Nations Charter since the
obligations with respect to the settlement of the dispute are incumbent upon
the parties by virtue of the arbitral award rather than the judicial decision
confirming its validity.
(4)

Paragraph 2 addresses the situation in which the arbitral proceeding has

failed to resolve the dispute between the parties as a consequence of a
subsequent judicial proceeding declaring the invalidity of all or part of the
arbitral award.

The present paragraph provides that any party to the dispute

may unilaterally submit the dispute consisting of the unresolved issues to a
new arbitration in conformity with article 6.

This arbitral proceeding could

be viewed as the continuation or the completion of the voluntary arbitration
agreed to by the parties or the compulsory arbitration initiated by the
allegedly wrongdoing State against which countermeasures were taken under
paragraphs 1 and 2, respectively, of article 5.

The term "new" is used to

indicate that the dispute consisting of the unresolved issues is to be settled
by a new arbitral tribunal constituted in conformity with the Annex and with
the terms of reference provided for in article 6.

This is intended to ensure

the availability of an effective procedure for resolving the continuing
dispute between the parties without any unnecessary delay.
Annex I
The Conciliation Commission
1.
A list of conciliators consisting of qualified jurists shall be drawn
up and maintained by the Secretary-General of the United Nations. To this
end, every State which is a Member of the United Nations or a Party to the
present articles shall be invited to nominate two conciliators, and the
names of the persons so nominated shall constitute the list. The term of a
conciliator, including that of any conciliator nominated to fill a casual
vacancy, shall be five years and may be renewed. A conciliator whose term
expires shall continue to fulfil any function for which he shall have been
chosen under paragraph 2.

212/ See the Case Concerning the Arbitral Award made by the King
of Spain on 23 December 1906, Judgment of 18 November 1960
(I.C.J. Reports 1960. p. 192) and Arbitral Award of 31 July 1989, Judgment
(I.C.J. Reports 1991. p. 53).

2.
A party may submit a dispute to conciliation under article 56 by a
request to the Secretary-General who shall establish a Conciliation
Commission to be constituted as follows:
(a) The State or States constituting one of the parties to the
dispute shall appoint:
(i)

one conciliator of the nationality of that State or of one
of those States, who may or may not be chosen from the list
referred to in paragraph 1; and

(ii)

one conciliator not of the nationality of that State or of
any of those States, who shall be chosen from the list.

(b) The State or States constituting the other party to the dispute
shall appoint two conciliators in the same way.
(c) The four conciliators appointed by the parties shall be
appointed within 60 days following the date on which the Secretary-General
receives the request.
(d) The four conciliators shall, within 60 days following the date
of the last of their own appointments, appoint a fifth conciliator chosen
from the list, who shall be chairman.
(e)
If the appointment of the chairman or of any of the other
conciliators has not been made within the period prescribed above for such
appointment, it shall be made from the list by the Secretary-General within
60 days following the expiry of that period. Any of the periods within
which appointments must be made may be extended by agreement between the
parties.
(f) Any vacancy shall be filled in the manner prescribed for the
initial appointment.
3.
The failure of a party or parties to participate in the conciliation
procedure shall not constitute a bar to the proceedings.
4.
A disagreement as to whether a Commission acting under this Annex has
competence shall be decided by the Commission.
5.
The Commission shall determine its own procedure. Decisions of the
Commission shall be made by a majority vote of the five members.
6.
In disputes involving more than two parties having separate
interests, or where there is disagreement as to whether they are of the
same interest, the parties shall apply paragraph 2 in so far as possible.

-moCommentary*/
CD

Article 1 of the Annex provides for the constitution and the procedure of

the Conciliation Commission envisaged in article 3 of Part Three.
(2)

Paragraph 1 provides for a list of conciliators consisting of qualified

jurists to be drawn up and maintained by the Secretary-General of the
United Nations.

Such a list is intended to facilitate the constitution of a

conciliation commission without unnecessary delay following the initiation of
this procedure under article 3 of Part Three.

The present paragraph is

similar to paragraph 1 of the Annex to the Vienna Convention on the Law of
Treaties.
(3)

Paragraph 2 establishes the procedure by which a party to the dispute may

unilaterally initiate the compulsory conciliation provided for in article 3 of
Part Three, namely by submitting a request to the Secretary-General leading to
the constitution of the Conciliation Commission.

The present paragraph, which

is self-explanatory, sets out the procedure for the constitution of the
Conciliation Commission and the selection of its chairman.

This precision is

similar to paragraph 2 of the Annex to the Vienna Convention on the Law of
Treaties.
(4)

Paragraph 3 provides for the continuation of the compulsory conciliation

envisaged notwithstanding the failure of a party or parties to the dispute to
participate in the procedure.

The present paragraph is similar to article 12

of Annex V of the United Nations Convention on the Law of the Sea.
(5)

Paragraph 4 addresses the situation in which there is a disagreement

between the parties as to the competence of the Conciliation Commission.
This paragraph provides that the Conciliation Commission shall decide any
such question.

This is a generally recognized principle with respect to

third party dispute settlement procedures. The present paragraph is similar
to article 13 of Annex V of the United Nations Convention on the Law of the
Sea.
(6)

Paragraph 5 provides that the Conciliation Commission shall determine its

own procedure.

It further provides that the Commission shall take "decisions"

by a majority vote of the five members. The term "decisions" must be viewed
in the light of the non-binding character of the conciliation procedure under

±/ Report ... forty-seventh session, pp. 189-192 (commentary to former
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which the Conciliation Commission's decisions are recommendatory in nature.
This paragraph is similar to paragraph 3 of the Annex to the Vienna Convention
on the Law of Treaties.
(7)

Part Three recognizes that disputes may arise involving more than

two State parties to the draft articles on State responsibility.

Paragraph 6

of the present article indicates that the provisions relating to the
constitution of the Conciliation Commission shall apply to multilateral
disputes to the extent possible.

This paragraph is similar to article 3 (h)

of Annex V of the United Nations Convention on the Law of the Sea.

Annex II
The Arbitral Tribunal
1.
The Arbitral Tribunal referred to in articles 58 and 60, paragraph 2,
shall consist of five members. The parties to the dispute shall each
appoint one - 3tnbt_r, who may be chosen from among their respective
nationals. The three other arbitrators including the Chairman shall be
chosen by common agreement from among the nationals of third States.
2.
If the appointment of the members of the Tribunal is not made within
a period of three months from the date on which one of the parties
requested the other party to constitute an arbitral tribunal, the necessary
appointments shall be made by the President of the International Court of
Justice. If the President is prevented from acting or is a national of one
of the parties, the appointments shall be made by the Vice-President. If
the Vice-President is prevented from acting or is a national of one of the
parties, the appointments shall be made by the most senior member of the
Court who is not a national of either party. The members so appointed
shall be of different nationalities and, except in the case of appointments
made because of failure by either party to appoint a member, may not be
nationals of, in the service of or ordinarily resident in the territory of
a party.
3.
Any vacancy which may occur as a result of death, resignation or any
other cause shall be filled within the shortest possible time in the manner
prescribed for the initial appointment.
4.
Following the establishment of the Tribunal, the parties shall draw
up an agreement specifying the subject-matter of the dispute, unless they
have done so before.
5.
Failing the conclusion of an agreement within a period of
three months from the date on which the Tribunal was constituted, the
subject-matter of the dispute shall be determined by the Tribunal on the
basis of the application submitted to it.
6.
The failure of a party or parties to participate in the arbitration
procedure shall not constitute a bar to the proceedings.
7.
Unless the parties otherwise agree, the Tribunal shall determine its
own procedure. Decisions of the Tribunal shall be made by a majority vote
of the five members.

-IllCommentary*/

CD

Article 2 of the Annex provides for the constitution and the procedure of

the Arbitral Tribunal envisaged in article 5 of Part Three.
(2)

paragraph 1 provides that the Arbitral Tribunal shall consist of

five members, including the Chairman, appointed in conformity with the
procedure set forth in the present paragraph.

This provision, which is

self-explanatory, is similar to article 22 of the 1949 Revised General Act for
the Pacific Settlement of Disputes and article 3 of Annex VII to the
United Nations Convention on the Law of the Sea.

The Commission did not

consider it necessary to provide for the maintenance of a list of potential
arbitrators, as provided for in the latter instrument.
(3)

Paragraph 2 addresses the situation in which there is a failure to

appoint one or more members of the Arbitral Tribunal by the procedure
envisaged in the preceding paragraph within a reasonable period of time.
Three months following the request for the constitution of the Arbitral
Tribunal was considered to provide a sufficient period for the appointment of
its members.

In such a case, the President, Vice-President or the senior

member of the International Court of Justice would appoint the remaining
members of the Arbitral Tribunal, as envisaged in the present paragraph.

This

paragraph is intended to avoid any unreasonable delay in the constitution of
the arbitral tribunal by providing an effective means for the appointment of
its members by an objective and impartial third party in the event that the
procedure envisaged in paragraph 1 fails to result in the appointment of all
five members.

The appointments made under the present paragraph may result in

one - but not more than one - member of the Arbitral Tribunal being a national
of a party to the dispute in accordance with paragraph 1.

The additional

conditions provided for in paragraph 2 are further attempts to ensure the
impartiality of the members appointed by the procedure envisaged in the
present paragraph.

Paragraph 2 is similar to article 3 of Annex VII to the

United Nations Convention on the Law of the Sea and article 3 of the Model
Rules on Arbitral Procedure.
(4)

Paragraph 3 provides for the appointment of a member of the Arbitral

Tribunal in the event of a vacancy by the same procedure provided for the
initial appointment.

The phrase "within the shortest possible time" is

^/ Report ... forty-seventh session, pp. 192-194 (cosanentary to former
articl® 2 of Annex).

-3.13intended to avoid any unnecessary delay in the arbitral procedure.

This

paragraph is similar to article 24 of the 1949 Revised General Act for the
Pacific Settlement of Disputes and article 3 (f) of Annex VII of the
United Nations Convention on the Law of the Sea.
(5)

Paragraph 4 recognizes the obligation of the parties to agree on the

specific subject-matter of the dispute to be submitted to arbitration, once
the Arbitral Tribunal has been established, if they have not already done so.
This paragraph is consistent with the customary practice in arbitration.

It

is similar to article 25 of the 1949 Revised General Act for the Pacific
Settlement of Disputes.
(6)

Paragraph 5 enables the Tribunal to determine the dispute based on the

application for arbitration if the parties have failed to agree as envisaged
in the preceding paragraph three months after the constitution of the Arbitral
Tribunal.

The present paragraph is intended to avoid any unnecessary delay in

the commencement of the arbitral procedure once the Tribunal has been
constituted.

Paragraphs 4 and 5 are similar to article 8 of the Model Rules

on Arbitral Procedure.
(7)

Paragraph 6 provides for the continuation of the arbitral procedure in

the event of the failure of a party to participate in the procedure.

This

provision is intended to ensure that the dispute is effectively resolved by
means of arbitration notwithstanding any attempt by a party to obstruct the
dispute settlement process.

This paragraph is similar to article 9 of

Annex VII to the United Nations Convention on the Law of the Sea.

Article 1,

paragraph 3 of the present Annex contains a similar provision with respect to
conciliation.
(8)

Paragraph 7 indicates that the Arbitral Tribunal shall determine its own

procedure unless the parties have otherwise agreed with respect to its
procedure.

Decisions of the Tribunal are to be taken by a majority vote.

This paragraph is similar to article 5 of Annex VII to the United Nations
Convention on the Law of the Sea and article 12 of the Model Rules on Arbitral
Procedure.
(9)

It has not been felt necessary to lay down, in relation to the Arbitral

Tribunal, all the rules provided for in article 1 of the Annex concerning the
Conciliation Commission.

In the view of the Commission, those rules are

well-established in the case of arbitration and are of a customary character.

