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the significance of the problem of fragmentation and, pos-
sibly, to suggest ways and means of dealing with it, that
in 2002 the Commission established the Study Group to
deal with the matter.

245. At the outset, the Commission recognized that
fragmentation raises both institutional and substantive
problems. The former have to do with the jurisdiction and
competence of various institutions applying international
legal rules and their hierarchical relations inter se. The
Commission has decided to leave this question aside. The
issue of institutional competencies is best dealt with by
the institutions themselves. The Commission has instead
wished to focus on the substantive question—the splitting
up of the law into highly specialized “boxes” that claim
relative autonomy from each other and from the general
law. What are the substantive effects of specialization?
How should the relationship between such “boxes” be
conceived? More concretely, if the rules in two or more
regimes conflict, what can be done about such conflicts?

246. Like the majority of academic commentators, the
Commission has understood the subject to have both
positive and negative sides, as attested to by its refor-
mulation of the title of the topic: “The fragmentation of
international law: difficulties arising from the diversifi-
cation and expansion of international law”. On the one
hand, fragmentation does create the danger of conflict-
ing and incompatible rules, principles, rule-systems and
institutional practices. On the other hand, it reflects the
expansion of international legal activity into new fields
and the attendant diversification of its objects and tech-
niques. Fragmentation and diversification account for
the development and expansion of international law in
response to the demands of a pluralistic world. At the
same time, it may occasionally create conflicts between
rules and regimes in a way that might undermine their
effective implementation. Although fragmentation may
create problems, they are neither altogether new nor of
such nature that they could not be dealt with through tech-
niques international lawyers have used to deal with the
normative conflicts that may have arisen in the past.

247. The rationale for the Commission’s treatment of
fragmentation is that the emergence of new and special
types of law, so-called “self-contained regimes” and geo-
graphically or functionally limited treaty systems, creates
problems of coherence in international law. New types
of specialized law do not emerge accidentally but seek
to respond to new technical and functional requirements.
The emergence of “environmental law”, for example, is
a response to growing concern over the state of the inter-
national environment. “Trade law” develops as an instru-
ment to respond to opportunities created by comparative
advantage in international economic relations. “Human
rights law” aims to protect the interests of individuals and
“international criminal law” gives legal expression to the
“fight against impunity”. Each rule complex or “regime”
comes with its own principles, its own form of expertise
and its own “ethos”, not necessarily identical to the ethos
of neighbouring specialization. “Trade law” and “environ-
mental law”, for example, have highly specific objectives
and rely on principles that may often point in different
directions. In order for the new law to be efficient, it often
includes new types of treaty clauses or practices that may

not be compatible with old general law or the law of some
other specialized branch. Very often new rules or regimes
develop precisely in order to deviate from what was ear-
lier provided by the general law. When such deviations
become general and frequent, the unity of the law suffers.

248. It is quite important to note that such deviations
do not emerge as legal-technical “mistakes”. They reflect
the differing pursuits and preferences of actors in a plu-
ralistic (global) society. A law that would fail to articu-
late the experienced differences between the interests
or values that appear relevant in particular situations or
problem areas would seem altogether unacceptable. But if
fragmentation is a “natural” development (indeed, inter-
national law was always relatively “fragmented” due to
the diversity of national legal systems that participated
in it), there have likewise always been countervailing,
equally natural processes leading in the opposite direc-
tion. For example, general international law has contin-
ued to develop through the application of the 1969 Vienna
Convention, customary law and “general principles of law
recognized by civilized nations”. The fact that a number
of treaties reflect rules of general international law, and
in turn, certain provisions of treaties enter into the corpus
of general international law, is a reflection of the vitality
and synergy of the system and the pull for coherence in
the law itself.

249. The justification for the Commission’s work on
fragmentation has been in the fact that although frag-
mentation is inevitable, it is desirable to have a frame-
work through which it may be assessed and managed in
a legal-professional way. That framework is provided by
the 1969 Vienna Convention. One aspect that unites prac-
tically all of the new regimes (and certainly all of the most
important ones) is that they claim binding force from and
are understood by the relevant actors to be covered by the
law of treaties. This means that the 1969 Vienna Conven-
tion already provides a unifying frame for these develop-
ments. As the organ that once prepared that Convention,
the Commission is in a privileged position to analyse
international law’s fragmentation from that perspective.

250. In order to do that, the Commission’s Study Group
held it useful to have regard to the wealth of techniques
in the traditional law for dealing with tensions or conflicts
between legal rules and principles. What is common to
these techniques is that they seek to establish meaningful
relationships between such rules and principles so as to
determine how they should be used in any particular dis-
pute or conflict. The following conclusions lay out some
of the principles that should be taken into account when
dealing with actual or potential conflicts between legal
rules and principles.

2. CONCLUSIONS OF THE WORK OF THE STUDY GROUP

251. The conclusions reached in the work of the Study
Group are as follows:

(a) General
(1) International law as a legal system. International

law is a legal system. Its rules and principles (i.e. its
norms) act in relation to and should be interpreted against



178 Report of the International Law Commission on the work of its fifty-eighth session

the background of other rules and principles. As a legal
system, international law is not a random collection of
such norms. There are meaningful relationships between
them. Norms may thus exist at higher and lower hierarchi-
cal levels, their formulation may involve greater or lesser
generality and specificity and their validity may date back
to earlier or later moments in time.

(2) Inapplying international law, it is often necessary to
determine the precise relationship between two or more
rules and principles that are both valid and applicable in
respect of a situation.””! For that purpose the relevant rela-
tionships fall into two general types:

— Relationships of interpretation. This is the case
where one norm assists in the interpretation of another.
A norm may assist in the interpretation of another norm
for example as an application, clarification, updating or
modification of the latter. In such a situation, both norms
are applied in conjunction.

— Relationships of conflict. This is the case where two
norms that are both valid and applicable point to incompat-
ible decisions so that a choice must be made between them.
The basic rules concerning the resolution of normative con-
flicts are to be found in the 1969 Vienna Convention.

(3) The Vienna Convention on the Law of Treaties.
When seeking to determine the relationship of two or
more norms to each other, the norms should be interpreted
in accordance with, or analogously to, the Vienna Con-
vention, and especially the provisions in its articles 31-33
having to do with the interpretation of treaties.

(4) The principle of harmonization. It is a generally
accepted principle that when several norms bear on a sin-
gle issue, they should, to the extent possible, be interpreted
s0 as to give rise to a single set of compatible obligations.

(b) The maxim lex specialis derogat legi generali

(5) General principle. The maxim lex specialis derogat
legi generali is a generally accepted technique of inter-
pretation and conflict resolution in international law. It
suggests that whenever two or more norms deal with the
same subject matter, priority should be given to the norm
that is more specific. The principle may be applicable
in several contexts: between provisions within a single
treaty, between provisions within two or more treaties,
and between a treaty and a non-treaty standard, as well
as between two non-treaty standards.”’> The source of the

7! That two norms are valid in regard to a situation means that they
each cover the facts of which the situation consists. That two norms are
applicable in a situation means that they have binding force in respect
to the legal subjects finding themselves in the relevant situation.

72 For application in relation to provisions within a single treaty, see
Case concerning a dispute between Argentina and Chile concerning the
Beagle Channel, UNRIAA, vol. XXI (Sales No. E/F.95.V.2), pp. 53 et
seq., at pp. 99-100 (or ILR, vol. 52 (1979), pp. 97 et seq., at p. 141);
Case C-96/00, Rudolf Gabriel, Judgment of 11 July 2002, Reports of
Cases before the Court of Justice and the Court of First Instance, Sec-
tion I, Court of Justice, (2002-7), pp. 6367 et seq., at pp. 6398—6399,
paras. 35-36 and p. 6404, para. 59; Brannigan and McBride v. the United
Kingdom, Judgement of 26 May 1993, European Court of Human Rights,
Series A: Judgments and Decisions, vol. 258 (1993), pp. 34 et seq., at
p. 57, para. 76; De Jong, Baljet and van den Brink v. the Netherlands,
Judgment of 22 May 1984, ibid., vol. 77 (1984), pp. 6 et seq., at p. 27,

norm (whether treaty, custom or general principle of law)
is not decisive for the determination of the more specific
standard. However, in practice treaties often act as /ex
specialis by reference to the relevant customary law and
general principles.®”

(6) Contextual appreciation. The relationship between
the lex specialis maxim and other norms of interpreta-
tion or conflict solution cannot be determined in a general
way. Which consideration should be predominant—i.e.
whether it is the speciality or the time of emergence of the
norm—should be decided contextually.

(7) Rationale of the principle. That special law has pri-
ority over general law is justified by the fact that such spe-
cial law, being more concrete, often takes better account
of the particular features of the context in which it is to be
applied than any applicable general law. Its application
may also often create a more equitable result and it may
often better reflect the intent of the legal subjects.

(8) Functions of lex specialis. Most of international law
is dispositive. This means that special law may be used
to apply, clarify, update or modify, as well as set aside,
general law.

(9) The effect of lex specialis on general law. The appli-
cation of the special law does not normally extinguish the
relevant general law.”’ That general law will remain valid
and applicable and will, in accordance with the principle
of harmonization under conclusion (4) above, continue to
give direction for the interpretation and application of the
relevant special law and will become fully applicable in
situations not provided for by the latter.””

para. 60; Murray v. the United Kingdom, Judgment of 28 October 1994,
ibid., vol. 300 (1995), pp. 34 et seq., at p. 37, para. 98; and Nikolova v.
Bulgaria, Application no. 31195/96, Judgment of 25 March 1999, Grand
Chamber, idem., Reports of Judgments and Decisions 1999-1I, pp. 203
et seq., at p. 225, para. 69. For application between different instru-
ments, see Mavrommatis Palestine Concessions (footnote 26 above),
p. 31. For application between a treaty and non-treaty standards, see /NA
Corporation v. Government of the Islamic Republic of Iran, Case No.
161, 12 August 1985, Iran—United States Claims Tribunal, lran—United
States Claims Tribunal Reports, vol. 8, p. 373, at p. 378. For applica-
tion between particular and general custom, see Case concerning Right of
Passage over Indian Territory, Merits, Judgment of 12 April 1960, I.C.J.
Reports 1960, p. 6, at p. 44. In that case, the Court said: “Where therefore
the Court finds a practice clearly established between two States which
was accepted by the Parties as governing the relations between them, the
Court must attribute decisive effect to that practice for the purpose of
determining their specific rights and obligations. Such a particular prac-
tice must prevail over any general rules.”

9% In Military and Paramilitary Activities in and against Nicaragua
(see footnote 887 above), the ICJ said: “In general, treaty rules being
lex specialis, it would not be appropriate that a State should bring a
claim based on a customary-law rule if it has by treaty already provided
means for settlement of a such a claim” (p. 137, para. 274).

9% Thus, in Military and Paramilitary Activities in and against
Nicaragua (see footnote 887 above), the ICJ noted: “It will ... be clear
that customary international law continues to exist and to apply, sepa-
rately from international treaty law, even where the two categories of
law have an identical content” (p. 96, para. 179).

5 In the Legality of the Threat or Use of Nuclear Weapons, Advisory
Opinion, 1.C.J. Reports 1996, p. 226, the ICJ described the relationship
between human rights law and the laws of armed conflict in the following
way: “the protection of the International Covenant of Civil and Political
Rights does not cease in times of war, except by operation of article 4 of
the Covenant ... . The test of what is an arbitrary deprivation of life, how-
ever, then falls to be determined by the applicable /ex specialis, namely,
the law applicable in armed conflict which is designed to regulate the
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(10)  Particular types of general law. Certain types of
general law’’® may not, however, be derogated from by
special law. Jus cogens is expressly non-derogable as
set out in conclusions (32), (33), (40) and (41) below.””’
Moreover, there are other considerations that may provide
a reason for concluding that a general law would prevail,
in which case the lex specialis presumption may not apply.
These include the following:

— Whether such prevalence may be inferred from the
form or the nature of the general law or intent of the par-
ties, wherever applicable;

— Whether the application of the special law might
frustrate the purpose of the general law;

— Whether third party beneficiaries may be nega-
tively affected by the special law; and

— Whether the balance of rights and obligations estab-
lished in the general law would be negatively affected by
the special law.

(c) Special (“self-contained”) regimes

(11)  Special (“self-contained”) regimes as lex specia-
lis. A group of rules and principles concerned with a par-
ticular subject matter may form a special regime (“self-
contained regime”) and be applicable as lex specialis.
Such special regimes often have their own institutions to
administer the relevant rules.

(12) Three types of special regime may be distinguished:

— Sometimes violation of a particular group of (pri-
mary) rules is accompanied by a special set of (second-
ary) rules concerning breach and reactions to breach.
This is the main case provided for under article 55 of the
draft articles on responsibility of States for internationally
wrongful acts.”’

— Sometimes, however, a special regime is formed
by a set of special rules, including rights and obligations,
relating to a special subject matter. Such rules may concern

conduct of hostilities. Thus whether a particular loss of life, through the
use of a certain weapon in warfare, is to be considered an arbitrary dep-
rivation of life contrary to Article 6 of the Covenant, can only be decided
by reference to the law applicable in armed conflict and not deduced from
the terms of the Covenant itself” (p. 240, para. 25).

7 There is no accepted definition of “general international law”.
For the purposes of these conclusions, however, it is sufficient to define
what is “general” by reference to its logical counterpart, namely what
is “special”. In practice, lawyers are usually able to operate this distinc-
tion by reference to the context in which it appears.

77 In the Dispute Concerning Access to Information Under Article 9
of the OSPAR Convention between Ireland and the United Kingdom,
Final Award, Decision of 2 July 2003, UNRIAA, vol. XXIII (Sales No.
E/F.04/V.15) p. 59, the tribunal observed: “[e]ven then, [the OSPAR
Convention] must defer to the relevant jus cogens with which the Par-
ties’ lex specialis may be inconsistent” (p. 87, para. 84); for this case see
also ILR, vol. 126 (2005), p. 364.

98 Yearbook ... 2001, vol. II (Part Two) and corrigendum, p. 140—
141. In United States Diplomatic and Consular Staff in Tehrana (see
footnote 190 above), the ICJ said: “The rules of diplomatic law, in
short, constitute a self-contained régime which, on the one hand, lays
down the receiving State’s obligations regarding the facilities, privi-
leges and immunities to be accorded to diplomatic missions and, on
the other, foresees their possible abuse by members of the mission and
specifies the means at the disposal of the receiving States to counter any
such abuse” (p. 40, para. 86).

a geographical area (e.g. a treaty on the protection of a
particular river) or some substantive matter (e.g. a treaty on
the regulation of the uses of a particular weapon). Such a
special regime may emerge on the basis of a single treaty,
several treaties or a treaty and treaties plus non-treaty
developments (subsequent practice or customary law).””

— Finally, sometimes all the rules and principles that
regulate a certain problem area are collected together so as
to express a “special regime”. Expressions such as “law of

the sea”, “humanitarian law”, “human rights law”, “envi-

ronmental law” and “trade law” give expression to some
such regimes. For interpretative purposes, such regimes
may often be considered in their entirety.

(13)  Effect of the “speciality” of a regime. The signifi-
cance of a special regime often lies in the way its norms
express a unified object and purpose. Thus, their inter-
pretation and application should, to the extent possible,
reflect that object and purpose.

(14) The relationship between special regimes and
general international law. A special regime may prevail
over general law under the same conditions as /ex specia-
lis generally (see conclusions (8) and (10) above).

(15) The role of general law in special regimes: gap fill-
ing. The scope of special laws is by definition narrower
than that of general laws. It will thus frequently be the
case that a matter not regulated by special law will arise
in the institutions charged to administer it. In such cases,
the relevant general law will apply.”®

o See S.S. “Wimbledon”, Judgments, 1923, PCIJ, Series A, No. 1,
noting that the provisions on the Kiel Canal in the 1919 Treaty of Peace
between the Allied and Associated Powers and Germany (Treaty of
Versailles) “differ on more than one point from those to which other
internal navigable waterways of the [German] Empire are subjected
... the Kiel Canal is open to the war vessels and transit traffic of all
nations at peace with Germany, whereas free access to the other Ger-
man navigable waterways ... is limited to the Allied and Associated
Powers alone ... . The provisions relating to the Kiel Canal in the Treaty
of Versailles are therefore self-contained” (pp. 23-24).

%80 Thus, in Bankovi¢ and others v. Belgium and others, Applica-
tion no. 52207/99, Grand Chamber, European Court of Human Rights,
Reports of Judgments and Decisions 2001-XI1, the Court canvassed the
relationship between the European Convention on Human Rights and
general international law as follows: “the Court reiterates that the prin-
ciples underlying the Convention cannot be interpreted and applied in
a vacuum. The Court must also take into account any relevant rules
of international law when examining questions concerning its jurisdic-
tion and, consequently, determine State responsibility in conformity
with the governing principles of international law, although it must
remain mindful of the Convention’s special character as a human rights
treaty. The Convention should be interpreted as far as possible in har-
mony with other principles of international law of which it forms part”
(p. 351, para. 57).

Similarly, in Korea—Measures Affecting Government Procurement,
Report of the Panel of 1 May 2000 (WT/DS163/R), the Appellate Body
ofthe WTO noted the relationship between the WTO-covered agreements
and general international law as follows: “We take note that Article 3.2 of
the DSU requires that we seek within the context of a particular dispute
to clarify the existing provisions of the WTO agreements in accordance
with customary rules of interpretation of public international law. How-
ever, the relationship of the WTO Agreements to customary international
law is broader than this. Customary international law applies generally to
the economic relations between the WTO Members. Such international
law applies to the extent that the WTO treaty agreements do not ‘contract
out’ from it. To put it another way, to the extent that there is no conflict or
inconsistency, or an expression in a covered WTO agreement that applies
differently, we are of the view that the customary rules of international
law apply to the WTO treaties and to the process of treaty formation
under the WTO” (para. 7.96).
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(16) The role of general law in special regimes: failure
of special regimes. Special regimes or the institutions set
up by them may fail. Failure might be inferred when the
special laws have no reasonable prospect of appropriately
addressing the objectives for which they were enacted. It
could be manifested, for example, by the failure of the
regime’s institutions to fulfil the purposes allotted to
them, persistent non-compliance by one or several of the
parties, desuetude, or withdrawal by parties instrumental
for the regime, among other causes. Whether a regime has
“failed” in this sense, however, would have to be assessed
above all by an interpretation of its constitutional instru-
ments. In the event of failure, the relevant general law
becomes applicable.

(d) Article 31 (3) (c) of the Vienna Convention on the
Law of Treaties

(17)  Systemic integration. Article 31, paragraph (3) (¢)
of the Vienna Convention on the Law of Treaties pro-
vides one means within the framework of the Convention
through which relationships of interpretation (referred
to in conclusion (2) above) may be applied. It requires
the interpreter of a treaty to take into account “any rel-
evant rules of international law applicable in the relations
between the parties”. The article gives expression to the
objective of “systemic integration” according to which,
whatever their subject matter, treaties are a creation of
the international legal system and their operation is predi-
cated upon that fact.

(18) Interpretation as integration in the system. Sys-
temic integration governs all treaty interpretation, the
other relevant aspects of which are set out in the other par-
agraphs of articles 31-32 of the 1969 Vienna Convention.
These paragraphs describe a process of legal reasoning
in which particular elements will have greater or less rel-
evance depending upon the nature of the treaty provisions
in the context of interpretation. In many cases, the issue
of interpretation will be capable of resolution with the
framework of the treaty itself. Article 31, paragraph (3) (c)
deals with the case where material sources external to the
treaty are relevant in its interpretation. These may include
other treaties, customary rules or general principles of
law.%®!

(19) Application of systemic integration. Where a treaty
functions in the context of other agreements, the objective
of systemic integration will apply as a presumption with
both positive and negative aspects:

%81 In the Oil Platforms case (Islamic Republic of Iran v. United
States of America), Judgment, 1.C.J. Reports 2003, p. 161, the Court
spoke of the relations between a bilateral treaty and general interna-
tional law by reference to article 31 (3) (c¢) as follows: “Moreover,
under the general rules of treaty interpretation, as reflected in the
1969 Vienna Convention on the Law of Treaties, interpretation must
take into account ‘any relevant rules of international law applicable
in the relations between the parties’ (Art. 31, para. 3 (c¢)). The Court
cannot accept that Article XX, paragraph 1 (d), of the 1955 Treaty
was intended to operate wholly independently of the relevant rules of
international law ... . The application of the relevant rules of interna-
tional law relating to this question thus forms an integral part of the
task of interpretation entrusted to the Court by ... the 1955 Treaty”
(p. 182, para. 41).

(@) the parties are taken to refer to customary
international law and general principles of law for all
questions which the treaty does not itself resolve in
express terms;’®?

(b) in entering into treaty obligations, the parties do
not intend to act inconsistently with generally recognized
principles of international law.”®?

Of course, if any other result is indicated by ordinary meth-
ods of treaty interpretation, that should be given effect,
unless the relevant principle were part of jus cogens.

(20) Application of custom and general principles of
law. Customary international law and general principles
of law are of particular relevance to the interpretation
of a treaty under article 31, paragraph (3) (c), especially
where:

(a) the treaty rule is unclear or open-textured,;

(b) the terms used in the treaty have a recognized
meaning in customary international law or under general
principles of law;

(¢) the treaty is silent on the applicable law and it
is necessary for the interpreter, applying the presumption
in conclusion (19) (a) above, to look for rules developed
in another part of international law to resolve the point.

(21) Application of other treaty rules. Article 31, para-
graph (3) (¢) also requires the interpreter to consider other
treaty-based rules so as to arrive at a consistent meaning.
Such other rules are of particular relevance where par-
ties to the treaty under interpretation are also parties to
the other treaty, where the treaty rule has passed into or
expresses customary international law or where they pro-
vide evidence of the common understanding of the parties
as to the object and purpose of the treaty under interpreta-
tion or as to the meaning of a particular term.

(22) Inter-temporality. International law is a dynamic
legal system. A treaty may convey whether in applying
article 31, paragraph (3) (c) the interpreter should refer
only to rules of international law in force at the time of
the conclusion of the treaty or may also take into account
subsequent changes in the law. Moreover, the meaning of a
treaty provision may also be affected by subsequent devel-
opments, especially where there are subsequent develop-
ments in customary law and general principles of law.?*

%2 Georges  Pinson, French-Mexican Claims Commission,
UNRIAA, vol. V (Sales No. 1952.V.3), p. 327, at p. 422. It was noted
that parties are taken to refer to general principles of international law
for questions which the treaty does not itself resolve in express terms
or in a different way.

9% In the Case concerning Right of Passage over Indian Territory,
Preliminary Objections, Judgment of 26 November 1957, I.C.J. Reports
1957, p. 125, the Court stated: “It is a rule of interpretation that a text
emanating from a Government must, in principle, be interpreted as pro-
ducing and as intended to produce effects in accordance with existing
law and not in violation of it” (p. 142).

%% The traditional rule was stated by Judge Huber in the Island of
Palmas case (the Netherlands/United States of America), UNRIAA,
vol. IT (Sales No. 1949.V.1), p. 829, in the context of territorial claims:
“a juridical fact must be appreciated in the light of the law contempo-
rary with it, and not the law in force at the time when a dispute in regard
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(23) Open or evolving concepts. Rules of international
law subsequent to the treaty to be interpreted may be
taken into account, especially where the concepts used in
the treaty are open or evolving. This is the case, in par-
ticular, where: (@) the concept is one which implies tak-
ing into account subsequent technical, economic or legal
developments;’* (b) the concept sets up an obligation for
further progressive development for the parties; or (c)
the concept has a very general nature or is expressed in
such general terms that it must take into account changing
circumstances.’™

(e) Conflicts between successive norms

(24) Lex posterior derogat legi priori. According to
article 30 of the 1969 Vienna Convention, when all the
parties to a treaty are also parties to an earlier treaty on
the same subject, and the earlier treaty is not suspended or

to it arises or falls to be settled. ... The same principle which subjects
the act creative of a right to the law in force at the time the right arises,
demands that the existence of the right, in other words, its continued
manifestation, shall follow the conditions required by the evolution of
law” (p. 845).

% In Gabcikovo—Nagymaros Project (see footnote 363 above), the
Court observed: “By inserting these evolving provisions in the Treaty,
the parties recognized the potential necessity to adapt the Project. Con-
sequently, the Treaty is not static, and is open to adapt to emerging
norms of international law. By means of Articles 15 and 19, new envi-
ronmental norms can be incorporated in the Joint Contractual Plan”
(pp. 6768, para. 112).

In the arbitral award in the Arbitration regarding the Iron Rhine
(“ljzeren Rijn”) Railway (Belgium/Netherlands) of 24 May 2005
(UNRIAA, vol. XXVII (Sales No. E/F.06.V.8), p. 35), at issue was not
a conceptual or generic term, but a new technical development relating
to the operation and capacity of a railway. Evolutive interpretation was
used to ensure the effective application of the treaty in terms of its object
and purpose. The Tribunal observed that: “The object and purpose of
the 1839 Treaty of Separation was to resolve the many difficult prob-
lems complicating a stable separation of Belgium and the Netherlands:
that of Article XII was to provide for transport links from Belgium to
Germany, across a route designated by the 1842 Boundary Treaty. This
object was not for a fixed duration and its purpose was ‘commercial
communication’. It necessarily follows, even in the absence of specific
wording, that such works, going beyond restoration to previous func-
tionality, as might from time to time be necessary or desirable for con-
temporary commerciality, would remain a concomitant of the right of
transit that Belgium would be able to request. That being so, the entirety
of Article XII, with its careful balance of the rights and obligations of
the Parties, remains in principle applicable to the adaptation and mod-
ernisation requested by Belgium” (p. 38, para. 83).

%% See Legal Consequences for States of the Continued Presence of

South Africa in Namibia (South West Africa) notwithstanding Security
Council Resolution 276 (1970) (footnote 51 above). The Court said that
the concept of “sacred trust” was by definition evolutionary. “The par-
ties to the Covenant must consequently be deemed to have accepted
[it] as such. That it is why, viewing the institutions of 1919, the Court
must take into consideration the changes which have occurred in the
supervening half-century, and its interpretation cannot remain unaf-
fected by the subsequent development of law, through the Charter of the
United Nations and by way of customary international law. Moreover,
an international instrument has to be interpreted and applied within the
framework of the entire legal system prevailing at the time of the inter-
pretation” (p. 31, para. 53).

In Gabcikovo—Nagymaros Project, (see footnote 363 above), the
ICJ noted that “the Court wishes to point out that newly developed
norms of environmental law are relevant for the implementation of the
Treaty and that the parties could, by agreement, incorporate them ...
[in] ... the Treaty. These articles do not contain specific obligations of
performance but require the parties, in carrying out their obligations to
ensure that the quality of water in the Danube is not impaired and that
nature is protected, to take new environmental norms into consideration
when agreeing upon the means to be specified in the Joint Contractual
Plan” (p. 67, para. 112).

terminated, then it applies only to the extent its provisions
are compatible with those of the later treaty. This is an
expression of the principle according to which “later law
supersedes earlier law”.

(25) Limits of the lex posterior principle. The applic-
ability of the lex posterior principle is, however, limited.
It cannot, for example, be automatically extended to the
case where the parties to the subsequent treaty are not
identical to the parties of the earlier treaty. In such cases,
as provided in article 30, paragraph (4) of the of the 1969
Vienna Convention, the State that is party to two incom-
patible treaties is bound vis-a-vis both of its treaty par-
ties separately. If it cannot fulfil its obligations under both
treaties, it risks being responsible for the breach of one
of them unless the concerned parties agree otherwise. In
such a case, article 60 of the Convention may also become
applicable. The question which of the incompatible trea-
ties should be implemented and the breach of which
should attract State responsibility cannot be answered
by a general rule.”®” Conclusions (26)—(27) below lay out
considerations that might then be taken into account.

(26) The distinction between treaty provisions that
belong to the same “regime” and provisions in different
“regimes”. The lex posterior principle is at its strong-
est in regard to conflicting or overlapping provisions
that are part of treaties that are institutionally linked or
otherwise intended to advance similar objectives (i.e.
that form part of the same regime). In case of conflicts or
overlaps between treaties in different regimes, the ques-
tion of which of them is later in time would not neces-
sarily express any presumption of priority between them.
Instead, States bound by the treaty obligations should try
to implement them as far as possible with the view of
mutual accommodation and in accordance with the prin-
ciple of harmonization. However, the substantive rights
of treaty parties or third party beneficiaries should not be
undermined.

(27) Particular types of treaties or treaty provisions.
The lex posterior presumption may not apply where the
parties have intended otherwise, which may be inferred
from the nature of the provisions or the relevant instru-
ments, or from their object and purpose. The limitations
that apply in respect of the lex specialis presumption in
conclusion (10) may also be relevant with respect to the
lex posterior.

(28) Settlement of disputes within and across regimes.
Disputes between States involving conflicting treaty

%7 There is not much case law on conflicts between successive
norms. However, the situation of a treaty conflict arose in Slivenko
and others v. Latvia, Application no. 48321/99, Decision as to the ad-
missibility of 23 January 2002, Grand Chamber, European Court of
Human Rights, Reports of Judgments and Decisions 2002-11, p. 467,
in which the Court held that a prior bilateral treaty between Latvia and
the Russian Federation could not be invoked to limit the application of
the European Convention on Human Rights: “It follows from the text
of Article 57 § 1 of the [European Convention on Human Rights], read
in conjunction with Article 1, that ratification of the Convention by a
State presupposes that any law then in force in its territory should be
in conformity with the Convention. ... In the Court’s opinion the same
principles must apply as regards any provisions of international treaties
which a Contracting State has concluded prior to the ratification of the
Convention and which might be at variance with certain of its provi-
sions” (pp. 482483, paras. 60-61).
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provisions should be normally resolved by negotiation
between parties to the relevant treaties. However, when no
negotiated solution is available, recourse ought to be had,
where appropriate, to other available means of dispute
settlement. When the conflict concerns provisions within
a single regime (as defined in conclusion (26) above),
then its resolution may be appropriate in the regime-spe-
cific mechanism. However, when the conflict concerns
provisions in treaties that are not part of the same regime,
special attention should be given to the independence of
the means of settlement chosen.

(29) Inter se agreements. The case of agreements to
modify multilateral treaties by certain of the parties only
(inter se agreements) is covered by article 41 of the 1969
Vienna Convention. Such agreements are an often-used
technique for the more effective implementation of the
original treaty between a limited number of treaty par-
ties that are willing to take more effective or more far-
reaching measures for the realization of the object and
purpose of the original treaty. Inter se agreements may
be concluded if this is provided for by the original treaty
or it is not specifically prohibited and the agreement
“(i) does not affect the enjoyment by the other parties of
their rights under the treaty or the performance of their
obligations; (ii) does not relate to a provision, derogation
from which is incompatible with the effective execution
of the object and purpose of the treaty as a whole” (arti-
cle 41, paragraph (1) (b) of the 1969 Vienna Convention).

(30) Conflict clauses. When States enter into a treaty
that might conflict with other treaties, they should aim to
settle the relationship between such treaties by adopting
appropriate conflict clauses. When adopting such clauses,
it should be borne in mind that:

(a) they may not affect the rights of third parties;

(b) they should be as clear and specific as possible. In
particular, they should be directed to specific provisions
of'the treaty and they should not undermine the object and
purpose of the treaty;

(¢) they should, as appropriate, be linked with means
of dispute settlement.

(f) Hierarchy in international law: jus cogens, obli-
gations erga omnes, Article 103 of the Charter of the
United Nations

(31) Hierarchical relations between norms of interna-
tional law. The main sources of international law (treaties,
custom and general principles of law as laid out in Arti-
cle 38 of the Statute of the International Court of Justice)
are not in a hierarchical relationship inter se.”®® Drawing
analogies from the hierarchical nature of domestic legal
systems is not generally appropriate owing to the differ-
ences between the two systems. Nevertheless, some rules
of international law are more important than other rules
and for this reason enjoy a superior position or special
status in the international legal system. This is sometimes

%8 In addition, Article 38, paragraph (1) (d) mentions “judicial
decisions and the teachings of the most highly qualified publicists of
the various nations, as subsidiary means for the determination of rules
of law”.

expressed by the designation of some norms as “funda-
mental” or as expressive of “elementary considerations
of humanity”®’ or “intransgressible principles of interna-
tional customary law”.*® What effect such designations
may have is usually determined by the relevant context or
instrument in which that designation appears.

(32) Recognized hierarchical relations by the substance
of the rules: jus cogens. A rule of international law may
be superior to other rules on account of the importance
of its content as well as the universal acceptance of its
superiority. This is the case of peremptory norms of inter-
national law (jus cogens, Article 53 of the 1969 Vienna
Convention), that is, norms “accepted and recognized by
the international community of States as a whole from
which no derogation is permitted”.”!

(33) The content of jus cogens. The most frequently
cited examples of jus cogens norms are the prohibition of
aggression, slavery and the slave trade, genocide, racial
discrimination, apartheid and torture, as well as basic
rules of international humanitarian law applicable in
armed conflict and the right to self-determination.”? Also,
other rules may have a jus cogens character inasmuch as
they are “accepted and recognized by the international
community of States as a whole as norms from which no
derogation is permitted”.

(34) Recognized hierarchical relations by virtue of a
treaty provision: Article 103 of the Charter of the United
Nations. A rule of international law may also be superior to
other rules by virtue of a treaty provision. This is the case
of Article 103 of the United Nations Charter by virtue of
which “[i]n the event of a conflict between the obligations
of the Members of the United Nations under the ... Charter
and their obligations under any other international agree-
ment, their obligations under the ... Charter shall prevail”.

(35) The scope of Article 103 of the Charter of the
United Nations. The scope of Article 103 of the Charter
of the United Nations extends not only to the Articles of
the Charter but also to binding decisions made by United
Nations organs such as the Security Council.”® Given the

% Corfu Channel (see footnote 197 above), p. 22.

90 Legality of the Threat or Use of Nuclear Weapons (see foot-
note 975 above), p. 257, para. 79.

21 Article 53 of the 1969 Vienna Convention: “A treaty is void if,
at the time of its conclusion, it conflicts with a peremptory norm of
general international law. For the purposes of the present Convention,
a peremptory norm of general international law is a norm accepted and
recognized by the international community of States as a whole as a
norm from which no derogation is permitted and which can be modi-
fied only by a subsequent norm of general international law having the
same character.”

92 See Yearbook ... 2001, vol. 1I (Part Two) and corrigendum,
pp. 112-113 (commentary to article 40 of the draft articles on State
responsibility, paras. (4)—(6)). See also ibid., p. 85 (commentary to
article 26, para. (5)). See also Armed Activities on the Territory of
the Congo (New Application: 2002) (footnote 637 above), pp. 31-32,
para. 64.

93 See Questions of Interpretation and Application of the 1971
Montreal Convention arising from the Aerial Incident at Lockerbie
(Libyan Arab Jamahiriya v. United States), Provisional Measures,
Order of 14 April 1992, .C.J. Reports 1992, p. 114, at p. 126, para. 42;
and Questions of Interpretation and Application of the 1971 Montreal
Convention arising from the Aerial Incident at Lockerbie (Libyan
Arab Jamahiriya v. United Kingdom), Provisional Measures, Order of
14 April 1992, ibid., p. 3, at p. 15, paras. 39-40.
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character of some Charter provisions, the constitutional
character of the Charter and the established practice of
States and United Nations organs, Charter obligations
may also prevail over inconsistent customary interna-
tional law.

(36) The status of the Charter of the United Nations. It
is also recognized that the Charter of the United Nations
itself enjoys special character owing to the fundamental
nature of some of its norms, particularly its principles and
purposes and its universal acceptance.”

(37) Rules specifying obligations owed to the interna-
tional community as a whole: obligations erga omnes.
Some obligations enjoy a special status owing to the uni-
versal scope of their applicability. This is the case of obli-
gations erga omnes, that is obligations of a State towards
the international community as a whole. These rules con-
cern all States and all States can be held to have a legal
interest in the protection of the rights involved.”® Every
State may invoke the responsibility of the State violating
such obligations.”$

(38) The relationship between jus cogens norms and
obligations erga omnes. It is recognized that while all
obligations established by jus cogens norms, as referred
to in conclusion (33) above, also have the character of
erga ommnes obligations, the reverse is not necessarily
true.””’ Not all erga omnes obligations are established by

94 See Article 2, paragraph (6) of the Charter of the United Nations.

9% In the words of the ICJ, “an essential distinction should be drawn
between the obligations of a State towards the international community
as a whole, and those arising vis-a-vis another State in the field of dip-
lomatic protection. By their very nature the former are the concern of
all States. In view of the importance of the rights involved, all States
can be held to have a legal interest in their protection; they are obliga-
tions erga omnes” (Barcelona Traction, Second Phase (see footnote 35
above), p. 32, para. 33). Or, in accordance with the definition by the
Institute of International Law, an obligation erga omnes is “an obliga-
tion under general international law that a State owes in any given case
to the international community, in view of its common values and its
concern for compliance, so that a breach of that obligation enables all
States to take action” (Yearbook of the Institute of International Law,
Session of Krakow 2005—Second Part, vol. 71-1I (2006), p. 297, reso-
lution I (“Obligations erga omnes in the International Law”), art. 1 (a)).

9% See Yearbook ... 2001, vol. II (Part Two) and corrigendum, p. 126
(article 48, paragraph (1) (b) of the draft articles on responsibility of
States for internationally wrongful acts). This would include common
article 1 of the Geneva Convention for the Amelioration of the Condi-
tion of the Wounded and Sick in Armed Forces in the Field (Conven-
tion I), the Geneva Convention for the Amelioration of the Condition of
the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea
(Convention II), the Geneva Convention relative to the Treatment of
Prisoners of War (Convention III), and the Geneva Convention relative
to the Protection of Civilian Persons in Time of War (Convention 1V),
all of 12 August 1949.

97 According to the ICJ, “[s]uch obligations derive, for example, in
contemporary international law, from the outlawing of acts of aggres-
sion, and of genocide, as also from the principles and rules concerning
the basic rights of the human person, including protection from slavery
and racial discrimination. Some of the corresponding rights of protec-
tion have entered into the body of general international law ... ; oth-
ers are conferred by international instruments of a universal or quasi-
universal character” (Barcelona Traction (Second Phase), Judgment,
(footnote 35 above), p. 32, para. 34). See also East Timor (Portugal v.
Australia), Judgment, I.C.J. Reports 1995, p. 90, at p. 102, para. 29. See
also Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory (footnote 950 above), pp. 199 and 200, paras. 155
and 159 (including as erga omnes obligations “certain ... obligations
under international humanitarian law” as well as the right of self-deter-
mination). For the prohibition of genocide as an erga omnes obligation,

peremptory norms of general international law. This is the
case, for example, of certain obligations under “the prin-
ciples and rules concerning the basic rights of the human
person”,”® as well as of some obligations relating to the
global commons.””

(39) Different approaches to the concept of obligations
erga omnes. The concept of erga omnes obligations has
also been used to refer to treaty obligations that a State
owes to all other States parties (obligations erga omnes
partes)'® or to non-party States as third party benefi-
ciaries. In addition, issues of territorial status have fre-
quently been addressed in erga omnes terms, referring
to their opposability to all States.!®! Thus, boundary and
territorial treaties have been stated to “represent[] a legal
reality which necessarily impinges upon third States,
because they have effect erga omnes”.

(40)  The relationship between jus cogens and the obliga-
tions under the Charter of the United Nations. The Char-
ter of the United Nations has been universally accepted by
States and thus a conflict between jus cogens norms and
Charter obligations is difficult to contemplate. In any case,
according to Article 24, paragraph (2) of the Charter, the
Security Council shall act in accordance with the Purposes
and Principles of the United Nations which include norms
that have been subsequently treated as jus cogens.

(41) The operation and effect of jus cogens norms and
Article 103 of the Charter of the United Nations:

(a) a rule conflicting with a norm of jus cogens
becomes thereby ipso facto void,;

(b) arule conflicting with Article 103 of the Charter
of the United Nations becomes inapplicable as a result of
such conflict and to the extent of such conflict.

see Application of the Convention on the Prevention and Punishment of
the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia) (foot-
note 904 above), pp. 615-616, para. 31, and Armed Activities on the
Territory of the Congo (New Application: 2002) (footnote 637 above),
pp- 31-32, para. 64. In the Furundzija case, torture was defined as both
a peremptory norm and an obligation erga omnes, see Prosecutor V.
Anto FurundZija, Case No. IT-95-17/1-T, Trial Chamber 11, Judgement
of 10 December 1998, ILR, vol. 121 (2002), p. 260, para. 151.

98 Barcelona Traction (Second Phase), Judgment (footnote 35
above), p. 32, para. 34.

99 The obligations are illustrated by article 1 of the Treaty on princi-
ples governing the activities of States in the exploration and use of outer
space, including the moon and other celestial bodies and article 136 of
the United Nations Convention on the Law of the Sea.

1000'See Yearbook of the Institute of International Law (footnote 995
above), resolution I, article 1 (b).

101 “In my view, when a title to an area of maritime jurisdiction
exists—be it to a continental shelf or (arguendo) to a fishery zone—it
exists erga omnes, i.e., is opposable to all States under international
law” (separate opinion of Vice-President Oda, Maritime Delimitation in
the Area between Greenland and Jan Mayen, Judgment, I.C.J. Reports
1993, p. 38, at p. 100, para. 40). See also the separate opinion of Judge
De Castro in Legal Consequences for States of the Continued Pres-
ence of South Africa in Namibia (South-West Africa) notwithstanding
Security Council Resolution 276 (1970) (footnote 51 above): “a legal
status—Ilike the iura in re with which it is sometimes confused—is
effective inter omnes and erga omnes” (p. 177). See also the dissenting
opinion of Judge Skubiszewski, in East Timor (footnote 997 above), at
p- 248, paras. 78-79.

1092 Government of the State of Eritrea v. the Government of the
Republic of Yemen (Phase One: Territorial Sovereignty and Scope
of the Dispute), Arbitration Tribunal, 9 October 1998, ILR, vol. 114
(1999), p. 1, at p. 48, para. 153.
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(42) Hierarchy and the principle of harmonization.
Conflicts between rules of international law should be
resolved in accordance with the principle of harmoni-
zation, as laid out in conclusion (4) above. In the case
of conflict between one of the hierarchically superior

norms referred to in this section and another norm of
international law, the latter should, to the extent pos-
sible, be interpreted in a manner consistent with the for-
mer. In case this is not possible, the superior norm will
prevail.



