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WKH�VLJQL¿FDQFH�RI�WKH�SUREOHP�RI�IUDJPHQWDWLRQ�DQG��SRV-
VLEO\��WR�VXJJHVW�ZD\V�DQG�PHDQV�RI�GHDOLQJ�ZLWK�LW��WKDW�
in 2002 the Commission established the Study Group to 
deal with the matter.

����� $W� WKH� RXWVHW�� WKH� &RPPLVVLRQ� UHFRJQL]HG� WKDW�
IUDJPHQWDWLRQ� UDLVHV� ERWK� LQVWLWXWLRQDO� DQG� VXEVWDQWLYH�
problems. The former have to do with the jurisdiction and 
FRPSHWHQFH�RI�YDULRXV�LQVWLWXWLRQV�DSSO\LQJ�LQWHUQDWLRQDO�
OHJDO� UXOHV� DQG� WKHLU� KLHUDUFKLFDO� UHODWLRQV� inter se. The 
Commission has decided to leave this question aside. The 
issue of institutional competencies is best dealt with by 
the institutions themselves. The Commission has instead 
ZLVKHG�WR�IRFXV�RQ�WKH�VXEVWDQWLYH�TXHVWLRQ²WKH�VSOLWWLQJ�
XS�RI�WKH�ODZ�LQWR�KLJKO\�VSHFLDOL]HG�³ER[HV´�WKDW�FODLP�
UHODWLYH�DXWRQRP\�IURP�HDFK�RWKHU�DQG�IURP�WKH�JHQHUDO�
ODZ��:KDW� DUH� WKH� VXEVWDQWLYH� HIIHFWV� RI� VSHFLDOL]DWLRQ"�
How should the relationship between such “boxes” be 
conceived? More concretely, if the rules in two or more 
UHJLPHV�FRQÀLFW��ZKDW�FDQ�EH�GRQH�DERXW�VXFK�FRQÀLFWV"

246. Like the majority of academic commentators, the 
Commission has understood the subject to have both 
SRVLWLYH� DQG� QHJDWLYH� VLGHV�� DV� DWWHVWHG� WR� E\� LWV� UHIRU-
PXODWLRQ�RI�WKH�WLWOH�RI�WKH�WRSLF��³7KH�IUDJPHQWDWLRQ�RI�
LQWHUQDWLRQDO� ODZ�� GLI¿FXOWLHV� DULVLQJ� IURP� WKH� GLYHUVL¿-
cation and expansion of international law”. On the one 
KDQG�� IUDJPHQWDWLRQ� GRHV� FUHDWH� WKH� GDQJHU� RI� FRQÀLFW-
LQJ�DQG� LQFRPSDWLEOH� UXOHV��SULQFLSOHV�� UXOH�V\VWHPV�DQG�
LQVWLWXWLRQDO� SUDFWLFHV��2Q� WKH� RWKHU� KDQG�� LW� UHÀHFWV� WKH�
H[SDQVLRQ� RI� LQWHUQDWLRQDO� OHJDO� DFWLYLW\� LQWR� QHZ�¿HOGV�
DQG� WKH�DWWHQGDQW�GLYHUVL¿FDWLRQ�RI� LWV�REMHFWV�DQG� WHFK-
QLTXHV�� )UDJPHQWDWLRQ� DQG� GLYHUVL¿FDWLRQ� DFFRXQW� IRU�
the development and expansion of international law in 
response to the demands of a pluralistic world. At the 
VDPH� WLPH�� LW�PD\�RFFDVLRQDOO\�FUHDWH�FRQÀLFWV�EHWZHHQ�
UXOHV� DQG� UHJLPHV� LQ� D�ZD\� WKDW�PLJKW� XQGHUPLQH� WKHLU�
HIIHFWLYH� LPSOHPHQWDWLRQ�� $OWKRXJK� IUDJPHQWDWLRQ� PD\�
FUHDWH� SUREOHPV�� WKH\� DUH� QHLWKHU� DOWRJHWKHU� QHZ�QRU� RI�
VXFK�QDWXUH�WKDW�WKH\�FRXOG�QRW�EH�GHDOW�ZLWK�WKURXJK�WHFK-
niques international lawyers have used to deal with the 
QRUPDWLYH�FRQÀLFWV�WKDW�PD\�KDYH�DULVHQ�LQ�WKH�SDVW�

247. The rationale for the Commission’s treatment of 
IUDJPHQWDWLRQ� LV� WKDW� WKH�HPHUJHQFH�RI�QHZ�DQG� VSHFLDO�
W\SHV�RI�ODZ��VR�FDOOHG�³VHOI�FRQWDLQHG�UHJLPHV´�DQG�JHR-
JUDSKLFDOO\�RU�IXQFWLRQDOO\�OLPLWHG�WUHDW\�V\VWHPV��FUHDWHV�
problems of coherence in international law. New types 
RI� VSHFLDOL]HG� ODZ� GR� QRW� HPHUJH� DFFLGHQWDOO\� EXW� VHHN�
to respond to new technical and functional requirements. 
7KH�HPHUJHQFH�RI�³HQYLURQPHQWDO� ODZ´��IRU�H[DPSOH�� LV�
D�UHVSRQVH�WR�JURZLQJ�FRQFHUQ�RYHU�WKH�VWDWH�RI�WKH�LQWHU-
national environment. “Trade law” develops as an instru-
ment to respond to opportunities created by comparative 
DGYDQWDJH� LQ� LQWHUQDWLRQDO� HFRQRPLF� UHODWLRQV�� ³+XPDQ�
ULJKWV�ODZ´�DLPV�WR�SURWHFW�WKH�LQWHUHVWV�RI�LQGLYLGXDOV�DQG�
³LQWHUQDWLRQDO�FULPLQDO�ODZ´�JLYHV�OHJDO�H[SUHVVLRQ�WR�WKH�
³¿JKW�DJDLQVW�LPSXQLW\´��(DFK�UXOH�FRPSOH[�RU�³UHJLPH´�
comes with its own principles, its own form of expertise 
and its own “ethos”, not necessarily identical to the ethos 
RI�QHLJKERXULQJ�VSHFLDOL]DWLRQ��³7UDGH�ODZ´�DQG�³HQYLURQ-
PHQWDO�ODZ´��IRU�H[DPSOH��KDYH�KLJKO\�VSHFL¿F�REMHFWLYHV�
and rely on principles that may often point in different 
GLUHFWLRQV��,Q�RUGHU�IRU�WKH�QHZ�ODZ�WR�EH�HI¿FLHQW��LW�RIWHQ�
includes new types of treaty clauses or practices that may 

QRW�EH�FRPSDWLEOH�ZLWK�ROG�JHQHUDO�ODZ�RU�WKH�ODZ�RI�VRPH�
RWKHU�VSHFLDOL]HG�EUDQFK��9HU\�RIWHQ�QHZ�UXOHV�RU�UHJLPHV�
develop precisely in order to deviate from what was ear-
OLHU�SURYLGHG�E\� WKH�JHQHUDO� ODZ��:KHQ� VXFK�GHYLDWLRQV�
EHFRPH�JHQHUDO�DQG�IUHTXHQW��WKH�XQLW\�RI�WKH�ODZ�VXIIHUV�

248. It is quite important to note that such deviations 
GR�QRW�HPHUJH�DV�OHJDO�WHFKQLFDO�³PLVWDNHV´��7KH\�UHÀHFW�
WKH�GLIIHULQJ�SXUVXLWV�DQG�SUHIHUHQFHV�RI�DFWRUV�LQ�D�SOX-
UDOLVWLF� �JOREDO�� VRFLHW\��$� ODZ� WKDW�ZRXOG� IDLO� WR�DUWLFX-
late the experienced differences between the interests 
or values that appear relevant in particular situations or 
SUREOHP�DUHDV�ZRXOG�VHHP�DOWRJHWKHU�XQDFFHSWDEOH��%XW�LI�
IUDJPHQWDWLRQ�LV�D�³QDWXUDO´�GHYHORSPHQW��LQGHHG��LQWHU-
QDWLRQDO� ODZ�ZDV�DOZD\V� UHODWLYHO\�³IUDJPHQWHG´�GXH� WR�
WKH� GLYHUVLW\� RI� QDWLRQDO� OHJDO� V\VWHPV� WKDW� SDUWLFLSDWHG�
LQ� LW��� WKHUH� KDYH� OLNHZLVH� DOZD\V� EHHQ� FRXQWHUYDLOLQJ��
HTXDOO\� QDWXUDO� SURFHVVHV� OHDGLQJ� LQ� WKH� RSSRVLWH� GLUHF-
WLRQ��)RU�H[DPSOH��JHQHUDO� LQWHUQDWLRQDO� ODZ�KDV�FRQWLQ-
XHG�WR�GHYHORS�WKURXJK�WKH�DSSOLFDWLRQ�RI�WKH������9LHQQD�
&RQYHQWLRQ��FXVWRPDU\�ODZ�DQG�³JHQHUDO�SULQFLSOHV�RI�ODZ�
UHFRJQL]HG�E\�FLYLOL]HG�QDWLRQV´��7KH�IDFW�WKDW�D�QXPEHU�
RI� WUHDWLHV� UHÀHFW� UXOHV�RI�JHQHUDO� LQWHUQDWLRQDO� ODZ��DQG�
in turn, certain provisions of treaties enter into the corpus 
RI�JHQHUDO�LQWHUQDWLRQDO�ODZ��LV�D�UHÀHFWLRQ�RI�WKH�YLWDOLW\�
DQG�V\QHUJ\�RI�WKH�V\VWHP�DQG�WKH�SXOO�IRU�FRKHUHQFH�LQ�
the law itself.

����� 7KH� MXVWL¿FDWLRQ� IRU� WKH� &RPPLVVLRQ¶V� ZRUN� RQ�
IUDJPHQWDWLRQ� KDV� EHHQ� LQ� WKH� IDFW� WKDW� DOWKRXJK� IUDJ-
mentation is inevitable, it is desirable to have a frame-
ZRUN�WKURXJK�ZKLFK�LW�PD\�EH�DVVHVVHG�DQG�PDQDJHG�LQ�
D�OHJDO�SURIHVVLRQDO�ZD\��7KDW�IUDPHZRUN�LV�SURYLGHG�E\�
the 1969 Vienna Convention. One aspect that unites prac-
WLFDOO\�DOO�RI�WKH�QHZ�UHJLPHV��DQG�FHUWDLQO\�DOO�RI�WKH�PRVW�
LPSRUWDQW�RQHV��LV�WKDW�WKH\�FODLP�ELQGLQJ�IRUFH�IURP�DQG�
are understood by the relevant actors to be covered by the 
law of treaties. This means that the 1969 Vienna Conven-
WLRQ�DOUHDG\�SURYLGHV�D�XQLI\LQJ�IUDPH�IRU�WKHVH�GHYHORS-
PHQWV��$V�WKH�RUJDQ�WKDW�RQFH�SUHSDUHG�WKDW�&RQYHQWLRQ��
WKH� &RPPLVVLRQ� LV� LQ� D� SULYLOHJHG� SRVLWLRQ� WR� DQDO\VH�
LQWHUQDWLRQDO�ODZ¶V�IUDJPHQWDWLRQ�IURP�WKDW�SHUVSHFWLYH�

250. In order to do that, the Commission’s Study Group 
KHOG�LW�XVHIXO�WR�KDYH�UHJDUG�WR�WKH�ZHDOWK�RI�WHFKQLTXHV�
LQ�WKH�WUDGLWLRQDO�ODZ�IRU�GHDOLQJ�ZLWK�WHQVLRQV�RU�FRQÀLFWV�
EHWZHHQ� OHJDO� UXOHV� DQG�SULQFLSOHV��:KDW� LV� FRPPRQ� WR�
WKHVH�WHFKQLTXHV�LV�WKDW�WKH\�VHHN�WR�HVWDEOLVK�PHDQLQJIXO�
relationships between such rules and principles so as to 
determine how they should be used in any particular dis-
SXWH�RU�FRQÀLFW��7KH�IROORZLQJ�FRQFOXVLRQV�OD\�RXW�VRPH�
of the principles that should be taken into account when 
GHDOLQJ�ZLWK� DFWXDO� RU� SRWHQWLDO� FRQÀLFWV� EHWZHHQ� OHJDO�
rules and principles.

2. CONCLUSIONS OF THE WORK OF THE STUDY GROUP

251. The conclusions reached in the work of the Study 
Group are as follows:

(a) General

(1) ,QWHUQDWLRQDO� ODZ� DV� D� OHJDO� V\VWHP. International 
ODZ� LV� D� OHJDO� V\VWHP�� ,WV� UXOHV� DQG� SULQFLSOHV� �L�H�� LWV�
QRUPV��DFW�LQ�UHODWLRQ�WR�DQG�VKRXOG�EH�LQWHUSUHWHG�DJDLQVW�



178� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

WKH�EDFNJURXQG�RI�RWKHU�UXOHV�DQG�SULQFLSOHV��$V�D� OHJDO�
system, international law is not a random collection of 
VXFK�QRUPV��7KHUH�DUH�PHDQLQJIXO�UHODWLRQVKLSV�EHWZHHQ�
WKHP��1RUPV�PD\�WKXV�H[LVW�DW�KLJKHU�DQG�ORZHU�KLHUDUFKL-
FDO�OHYHOV��WKHLU�IRUPXODWLRQ�PD\�LQYROYH�JUHDWHU�RU�OHVVHU�
JHQHUDOLW\�DQG�VSHFL¿FLW\�DQG�WKHLU�YDOLGLW\�PD\�GDWH�EDFN�
to earlier or later moments in time.

���� ,Q�DSSO\LQJ�LQWHUQDWLRQDO�ODZ��LW�LV�RIWHQ�QHFHVVDU\�WR�
determine the precise relationship between two or more 
rules and principles that are both valid and applicable in 
respect of a situation.971 For that purpose the relevant rela-
WLRQVKLSV�IDOO�LQWR�WZR�JHQHUDO�W\SHV�

²� 5HODWLRQVKLSV� RI� LQWHUSUHWDWLRQ. This is the case 
where one norm assists in the interpretation of another. 
A norm may assist in the interpretation of another norm 
IRU� H[DPSOH�DV� DQ�DSSOLFDWLRQ�� FODUL¿FDWLRQ��XSGDWLQJ�RU�
PRGL¿FDWLRQ�RI�WKH�ODWWHU��,Q�VXFK�D�VLWXDWLRQ��ERWK�QRUPV�
are applied in conjunction.

²� 5HODWLRQVKLSV�RI�FRQÀLFW. This is the case where two 
norms that are both valid and applicable point to incompat-
ible decisions so that a choice must be made between them. 
7KH�EDVLF�UXOHV�FRQFHUQLQJ�WKH�UHVROXWLRQ�RI�QRUPDWLYH�FRQ-
ÀLFWV�DUH�WR�EH�IRXQG�LQ�WKH������9LHQQD�&RQYHQWLRQ�

(3) 7KH� 9LHQQD� &RQYHQWLRQ� RQ� WKH� /DZ� RI� 7UHDWLHV. 
:KHQ� VHHNLQJ� WR� GHWHUPLQH� WKH� UHODWLRQVKLS� RI� WZR� RU�
more norms to each other, the norms should be interpreted 
LQ� DFFRUGDQFH�ZLWK��RU� DQDORJRXVO\� WR�� WKH�9LHQQD�&RQ-
vention, and especially the provisions in its articles 31–33 
KDYLQJ�WR�GR�ZLWK�WKH�LQWHUSUHWDWLRQ�RI�WUHDWLHV�

(4) 7KH� SULQFLSOH� RI� KDUPRQL]DWLRQ�� ,W� LV� D� JHQHUDOO\�
accepted principle that when several norms bear on a sin-
JOH�LVVXH��WKH\�VKRXOG��WR�WKH�H[WHQW�SRVVLEOH��EH�LQWHUSUHWHG�
VR�DV�WR�JLYH�ULVH�WR�D�VLQJOH�VHW�RI�FRPSDWLEOH�REOLJDWLRQV�

(b) 7KH�PD[LP�OH[�VSHFLDOLV�GHURJDW�OHJL�JHQHUDOL

(5) *HQHUDO�SULQFLSOH. The maxim�OH[�VSHFLDOLV�GHURJDW�
OHJL�JHQHUDOL� LV� D�JHQHUDOO\�DFFHSWHG� WHFKQLTXH�RI� LQWHU-
SUHWDWLRQ� DQG� FRQÀLFW� UHVROXWLRQ� LQ� LQWHUQDWLRQDO� ODZ�� ,W�
VXJJHVWV�WKDW�ZKHQHYHU�WZR�RU�PRUH�QRUPV�GHDO�ZLWK�WKH�
VDPH�VXEMHFW�PDWWHU��SULRULW\�VKRXOG�EH�JLYHQ�WR�WKH�QRUP�
WKDW� LV� PRUH� VSHFL¿F�� 7KH� SULQFLSOH� PD\� EH� DSSOLFDEOH�
LQ� VHYHUDO� FRQWH[WV�� EHWZHHQ� SURYLVLRQV�ZLWKLQ� D� VLQJOH�
treaty, between provisions within two or more treaties, 
and between a treaty and a non-treaty standard, as well 
as between two non-treaty standards.972 The source of the 

971 That two norms are YDOLG�LQ�UHJDUG�WR�D�VLWXDWLRQ�PHDQV�WKDW�WKH\�
each cover the facts of which the situation consists. That two norms are 
DSSOLFDEOH�LQ�D�VLWXDWLRQ�PHDQV�WKDW�WKH\�KDYH�ELQGLQJ�IRUFH�LQ�UHVSHFW�
WR�WKH�OHJDO�VXEMHFWV�¿QGLQJ�WKHPVHOYHV�LQ�WKH�UHOHYDQW�VLWXDWLRQ�

972�)RU�DSSOLFDWLRQ�LQ�UHODWLRQ�WR�SURYLVLRQV�ZLWKLQ�D�VLQJOH�WUHDW\��VHH�
&DVH�FRQFHUQLQJ�D�GLVSXWH�EHWZHHQ�$UJHQWLQD�DQG�&KLOH�FRQFHUQLQJ�WKH�
%HDJOH�&KDQQHO, UNRIAA, vol. XXI (Sales No. E/F.95.V.2), pp. 53 et 
seq., at pp. 99–100 (or ILR, vol. 52 (1979), pp. 97 et seq.��DW�S��������
Case C-96/00, 5XGROI�*DEULHO�� -XGJPHQW� RI� ��� -XO\� ������ 5HSRUWV� RI�
&DVHV�EHIRUH�WKH�&RXUW�RI�-XVWLFH�DQG�WKH�&RXUW�RI�)LUVW�,QVWDQFH��6HF�
WLRQ� ,��&RXUW�RI� -XVWLFH, (2002-7), pp. 6367 et seq., at pp. 6398–6399, 
SDUDV����±���DQG�S��������SDUD������%UDQQLJDQ�DQG�0F%ULGH�v. WKH�8QLWHG�
.LQJGRP��-XGJHPHQW�RI����0D\�������(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV��
6HULHV�$��-XGJPHQWV�DQG�'HFLVLRQV, vol. 258 (1993), pp. 34 et seq., at 
p. 57, SDUD������'H�-RQJ��%DOMHW�DQG�YDQ�GHQ�%ULQN�v. WKH�1HWKHUODQGV��
-XGJPHQW�RI����0D\������ LELG�, vol. 77 (1984), pp. 6 et seq., at p. 27, 

QRUP��ZKHWKHU�WUHDW\��FXVWRP�RU�JHQHUDO�SULQFLSOH�RI�ODZ��
LV�QRW�GHFLVLYH�IRU�WKH�GHWHUPLQDWLRQ�RI�WKH�PRUH�VSHFL¿F�
standard. However, in practice treaties often act as OH[�
VSHFLDOLV by reference to the relevant customary law and 
JHQHUDO�SULQFLSOHV�973

(6) &RQWH[WXDO�DSSUHFLDWLRQ. The relationship between 
the OH[� VSHFLDOLV maxim and other norms of interpreta-
WLRQ�RU�FRQÀLFW�VROXWLRQ�FDQQRW�EH�GHWHUPLQHG�LQ�D�JHQHUDO�
way. Which consideration should be predominant—i.e. 
ZKHWKHU�LW�LV�WKH�VSHFLDOLW\�RU�WKH�WLPH�RI�HPHUJHQFH�RI�WKH�
norm—should be decided contextually.

(7) 5DWLRQDOH�RI�WKH�SULQFLSOH. That special law has pri-
RULW\�RYHU�JHQHUDO�ODZ�LV�MXVWL¿HG�E\�WKH�IDFW�WKDW�VXFK�VSH-
FLDO�ODZ��EHLQJ�PRUH�FRQFUHWH��RIWHQ�WDNHV�EHWWHU�DFFRXQW�
of the particular features of the context in which it is to be 
DSSOLHG� WKDQ� DQ\� DSSOLFDEOH� JHQHUDO� ODZ�� ,WV� DSSOLFDWLRQ�
may also often create a more equitable result and it may 
RIWHQ�EHWWHU�UHÀHFW�WKH�LQWHQW�RI�WKH�OHJDO�VXEMHFWV�

(8) )XQFWLRQV�RI�lex specialis. Most of international law 
is dispositive. This means that special law may be used 
to apply, clarify, update or modify, as well as set aside, 
JHQHUDO�ODZ�

(9) 7KH�HIIHFW�RI�lex specialis�RQ�JHQHUDO�ODZ. The appli-
FDWLRQ�RI�WKH�VSHFLDO�ODZ�GRHV�QRW�QRUPDOO\�H[WLQJXLVK�WKH�
UHOHYDQW�JHQHUDO�ODZ�974�7KDW�JHQHUDO�ODZ�ZLOO�UHPDLQ�YDOLG�
and applicable and will, in accordance with the principle 
RI�KDUPRQL]DWLRQ�XQGHU�FRQFOXVLRQ�����DERYH��FRQWLQXH�WR�
JLYH�GLUHFWLRQ�IRU�WKH�LQWHUSUHWDWLRQ�DQG�DSSOLFDWLRQ�RI�WKH�
relevant special law and will become fully applicable in 
situations not provided for by the latter.975

SDUD������0XUUD\�v.�WKH�8QLWHG�.LQJGRP��-XGJPHQW�RI����2FWREHU�������
LELG�, vol. 300 (1995), pp. 34 et seq.��DW�S������SDUD������DQG�1LNRORYD�v. 
%XOJDULD��$SSOLFDWLRQ�QR������������-XGJPHQW�RI����0DUFK�������*UDQG�
&KDPEHU��LGHP���5HSRUWV�RI�-XGJPHQWV�DQG�'HFLVLRQV������,,, pp. 203 
et seq., at p. 225, para. 69. For application between different instru-
ments, see� 0DYURPPDWLV� 3DOHVWLQH� &RQFHVVLRQV� (footnote 26 above), 
p. 31. For application between a treaty and non-treaty standards, see�,1$�
Corporation v.�*RYHUQPHQW�RI� WKH� ,VODPLF�5HSXEOLF�RI� ,UDQ, Case No. 
��������$XJXVW�������,UDQ±8QLWHG�6WDWHV�&ODLPV�7ULEXQDO��,UDQ±8QLWHG�
States Claims Tribunal Reports, vol. 8, p. 373, at p. 378. For applica-
WLRQ�EHWZHHQ�SDUWLFXODU�DQG�JHQHUDO�FXVWRP� see &DVH�FRQFHUQLQJ�5LJKW�RI�
3DVVDJH�RYHU�,QGLDQ�7HUULWRU\��0HULWV��-XGJPHQW�RI����$SULO�������,�&�-��
Reports ����, p. 6, at p. 44. In that case, the Court said: “Where therefore 
WKH�&RXUW�¿QGV�D�SUDFWLFH�FOHDUO\�HVWDEOLVKHG�EHWZHHQ�WZR�6WDWHV�ZKLFK�
ZDV�DFFHSWHG�E\�WKH�3DUWLHV�DV�JRYHUQLQJ�WKH�UHODWLRQV�EHWZHHQ�WKHP��WKH�
Court must attribute decisive effect to that practice for the purpose of 
GHWHUPLQLQJ�WKHLU�VSHFL¿F�ULJKWV�DQG�REOLJDWLRQV��6XFK�D�SDUWLFXODU�SUDF-
WLFH�PXVW�SUHYDLO�RYHU�DQ\�JHQHUDO�UXOHV�´

973 In 0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD 
�VHH�IRRWQRWH�����DERYH���WKH�,&-�VDLG��³,Q�JHQHUDO��WUHDW\�UXOHV�EHLQJ�
OH[� VSHFLDOLV�� LW�ZRXOG�QRW�EH� DSSURSULDWH� WKDW� D�6WDWH� VKRXOG�EULQJ�D�
claim based on a customary-law rule if it has by treaty already provided 
means for settlement of a such a claim” (p. 137, para. 274).

974 Thus, in 0LOLWDU\� DQG� 3DUDPLOLWDU\� $FWLYLWLHV� LQ� DQG� DJDLQVW�
1LFDUDJXD (see footnote 887 above), the ICJ noted: “It will … be clear 
that customary international law continues to exist and to apply, sepa-
UDWHO\�IURP�LQWHUQDWLRQDO�WUHDW\�ODZ��HYHQ�ZKHUH�WKH�WZR�FDWHJRULHV�RI�
law have an identical content” (p. 96, para. 179).

975 In the /HJDOLW\�RI�WKH�7KUHDW�RU�8VH�RI�1XFOHDU�:HDSRQV��$GYLVRU\�
2SLQLRQ��,�&�-��5HSRUWV�����, p. 226, the ICJ described the relationship 
EHWZHHQ�KXPDQ�ULJKWV�ODZ�DQG�WKH�ODZV�RI�DUPHG�FRQÀLFW�LQ�WKH�IROORZLQJ�
way: “the protection of the International Covenant of Civil and Political 
5LJKWV�GRHV�QRW�FHDVH�LQ�WLPHV�RI�ZDU��H[FHSW�E\�RSHUDWLRQ�RI�DUWLFOH���RI�
the Covenant … . The test of what is an arbitrary deprivation of life, how-
ever, then falls to be determined by the applicable OH[�VSHFLDOLV, namely, 
WKH� ODZ�DSSOLFDEOH� LQ�DUPHG�FRQÀLFW�ZKLFK� LV�GHVLJQHG� WR� UHJXODWH� WKH�



� )UDJPHQWDWLRQ�RI�LQWHUQDWLRQDO�ODZ��GLI¿FXOWLHV�DULVLQJ�IURP�WKH�GLYHUVL¿FDWLRQ�DQG�H[SDQVLRQ�RI�LQWHUQDWLRQDO�ODZ�� ���

(10) 3DUWLFXODU� W\SHV� RI� JHQHUDO� ODZ. Certain types of 
JHQHUDO� ODZ976�PD\�QRW�� KRZHYHU�� EH�GHURJDWHG� IURP�E\�
special law. -XV� FRJHQV� LV� H[SUHVVO\� QRQ�GHURJDEOH� DV�
set out in conclusions (32), (33), (40) and (41) below.977 
Moreover, there are other considerations that may provide 
D�UHDVRQ�IRU�FRQFOXGLQJ�WKDW�D�JHQHUDO�ODZ�ZRXOG�SUHYDLO��
in which case the OH[�VSHFLDOLV presumption may not apply. 
7KHVH�LQFOXGH�WKH�IROORZLQJ�

²� Whether such prevalence may be inferred from the 
IRUP�RU�WKH�QDWXUH�RI�WKH�JHQHUDO�ODZ�RU�LQWHQW�RI�WKH�SDU-
WLHV��ZKHUHYHU�DSSOLFDEOH�

²�:KHWKHU� WKH� DSSOLFDWLRQ� RI� WKH� VSHFLDO� ODZ�PLJKW�
frustrate the purpose�RI�WKH�JHQHUDO�ODZ�

²�:KHWKHU� WKLUG� SDUW\� EHQH¿FLDULHV� PD\� EH� QHJD-
WLYHO\�DIIHFWHG�E\�WKH�VSHFLDO�ODZ��DQG

²�:KHWKHU�WKH�EDODQFH�RI�ULJKWV�DQG�REOLJDWLRQV�HVWDE-
OLVKHG�LQ�WKH�JHQHUDO�ODZ�ZRXOG�EH�QHJDWLYHO\�DIIHFWHG�E\�
the special law.

(c) 6SHFLDO��³VHOI�FRQWDLQHG´��UHJLPHV

(11) 6SHFLDO� �³VHOI�FRQWDLQHG´�� UHJLPHV�DV� lex specia-
OLV��$�JURXS�RI�UXOHV�DQG�SULQFLSOHV�FRQFHUQHG�ZLWK�D�SDU-
WLFXODU�VXEMHFW�PDWWHU�PD\�IRUP�D�VSHFLDO� UHJLPH��³VHOI�
FRQWDLQHG� UHJLPH´�� DQG� EH� DSSOLFDEOH� DV� OH[� VSHFLDOLV. 
6XFK�VSHFLDO�UHJLPHV�RIWHQ�KDYH�WKHLU�RZQ�LQVWLWXWLRQV�WR�
administer the relevant rules.

����� 7KUHH�W\SHV�RI�VSHFLDO�UHJLPH�PD\�EH�GLVWLQJXLVKHG�

²� 6RPHWLPHV�YLRODWLRQ�RI�D�SDUWLFXODU�JURXS�RI��SUL-
mary) rules is accompanied by a special set of (second-
DU\�� UXOHV� FRQFHUQLQJ� EUHDFK� DQG� UHDFWLRQV� WR� EUHDFK��
This is the main case provided for under article 55 of the 
draft articles on responsibility of States for internationally 
ZURQJIXO�DFWV�978

²� 6RPHWLPHV�� KRZHYHU�� D� VSHFLDO� UHJLPH� LV� IRUPHG�
E\�D�VHW�RI�VSHFLDO�UXOHV��LQFOXGLQJ�ULJKWV�DQG�REOLJDWLRQV��
UHODWLQJ�WR�D�VSHFLDO�VXEMHFW�PDWWHU��6XFK�UXOHV�PD\�FRQFHUQ�

FRQGXFW�RI�KRVWLOLWLHV��7KXV�ZKHWKHU�D�SDUWLFXODU�ORVV�RI�OLIH��WKURXJK�WKH�
use of a certain weapon in warfare, is to be considered an arbitrary dep-
rivation of life contrary to Article 6 of the Covenant, can only be decided 
E\�UHIHUHQFH�WR�WKH�ODZ�DSSOLFDEOH�LQ�DUPHG�FRQÀLFW�DQG�QRW�GHGXFHG�IURP�
the terms of the Covenant itself” (p. 240, para. 25).

976�7KHUH� LV� QR� DFFHSWHG� GH¿QLWLRQ� RI� ³JHQHUDO� LQWHUQDWLRQDO� ODZ´��
)RU�WKH�SXUSRVHV�RI�WKHVH�FRQFOXVLRQV��KRZHYHU��LW�LV�VXI¿FLHQW�WR�GH¿QH�
ZKDW�LV�³JHQHUDO´�E\�UHIHUHQFH�WR�LWV�ORJLFDO�FRXQWHUSDUW��QDPHO\�ZKDW�
is “special”. In practice, lawyers are usually able to operate this distinc-
tion by reference to the context in which it appears.

977 In the 'LVSXWH�&RQFHUQLQJ�$FFHVV�WR�,QIRUPDWLRQ�8QGHU�$UWLFOH���
RI� WKH�263$5�&RQYHQWLRQ�EHWZHHQ� ,UHODQG�DQG� WKH�8QLWHG�.LQJGRP� 
)LQDO�$ZDUG��'HFLVLRQ�RI���-XO\�����, UNRIAA, vol. XXIII (Sales No. 
E/F.04/V.15) p. 59, the tribunal observed: “[e]ven then, [the OSPAR 
Convention] must defer to the relevant MXV�FRJHQV with which the Par-
ties’ OH[�VSHFLDOLV�PD\�EH�LQFRQVLVWHQW´��S������SDUD�������IRU�WKLV�FDVH�VHH�
also ILR, vol. 126 (2005), p. 364.

978�<HDUERRN�«�������YRO��,,��3DUW�7ZR��DQG�FRUULJHQGXP��S�����±
141. In 8QLWHG�6WDWHV�'LSORPDWLF�DQG�&RQVXODU�6WDII� LQ�7HKUDQa (see 
footnote 190 above), the ICJ said: “The rules of diplomatic law, in 
VKRUW��FRQVWLWXWH�D�VHOI�FRQWDLQHG�UpJLPH�ZKLFK��RQ�WKH�RQH�KDQG��OD\V�
GRZQ� WKH� UHFHLYLQJ� 6WDWH¶V� REOLJDWLRQV� UHJDUGLQJ� WKH� IDFLOLWLHV�� SULYL-
OHJHV� DQG� LPPXQLWLHV� WR� EH� DFFRUGHG� WR� GLSORPDWLF�PLVVLRQV� DQG�� RQ�
the other, foresees their possible abuse by members of the mission and 
VSHFL¿HV�WKH�PHDQV�DW�WKH�GLVSRVDO�RI�WKH�UHFHLYLQJ�6WDWHV�WR�FRXQWHU�DQ\�
such abuse” (p. 40, para. 86).

D� JHRJUDSKLFDO� DUHD� �H�J�� D� WUHDW\� RQ� WKH� SURWHFWLRQ� RI� D 
SDUWLFXODU�ULYHU��RU�VRPH�VXEVWDQWLYH�PDWWHU��H�J��D�WUHDW\�RQ�
WKH�UHJXODWLRQ�RI�WKH�XVHV�RI�D�SDUWLFXODU�ZHDSRQ���6XFK�D�
VSHFLDO�UHJLPH�PD\�HPHUJH�RQ�WKH�EDVLV�RI�D�VLQJOH�WUHDW\��
several treaties or a treaty and treaties plus non-treaty 
developments (subsequent practice or customary law).979

²� Finally, sometimes all the rules and principles that 
UHJXODWH�D�FHUWDLQ�SUREOHP�DUHD�DUH�FROOHFWHG�WRJHWKHU�VR�DV�
WR�H[SUHVV�D�³VSHFLDO�UHJLPH´��([SUHVVLRQV�VXFK�DV�³ODZ�RI�
WKH�VHD´��³KXPDQLWDULDQ�ODZ´��³KXPDQ�ULJKWV�ODZ´��³HQYL-
URQPHQWDO�ODZ´�DQG�³WUDGH�ODZ´�JLYH�H[SUHVVLRQ�WR�VRPH�
VXFK� UHJLPHV��)RU� LQWHUSUHWDWLYH�SXUSRVHV�� VXFK� UHJLPHV�
may often be considered in their entirety.

(13) (IIHFW�RI�WKH�³VSHFLDOLW\´�RI�D�UHJLPH��7KH�VLJQL¿-
FDQFH�RI�D�VSHFLDO�UHJLPH�RIWHQ�OLHV�LQ�WKH�ZD\�LWV�QRUPV�
H[SUHVV� D� XQL¿HG� REMHFW� DQG� SXUSRVH��7KXV�� WKHLU� LQWHU-
pretation and application should, to the extent possible, 
UHÀHFW�WKDW�REMHFW�DQG�SXUSRVH�

(14) 7KH� UHODWLRQVKLS� EHWZHHQ� VSHFLDO� UHJLPHV� DQG�
JHQHUDO�LQWHUQDWLRQDO�ODZ��$�VSHFLDO�UHJLPH�PD\�SUHYDLO�
RYHU�JHQHUDO�ODZ�XQGHU�WKH�VDPH�FRQGLWLRQV�DV�OH[�VSHFLD�
lis�JHQHUDOO\��VHH�FRQFOXVLRQV�����DQG������DERYH��

(15) 7KH�UROH�RI�JHQHUDO�ODZ�LQ�VSHFLDO�UHJLPHV: JDS�¿OO�
LQJ��7KH�VFRSH�RI�VSHFLDO� ODZV�LV�E\�GH¿QLWLRQ�QDUURZHU�
WKDQ� WKDW� RI� JHQHUDO� ODZV�� ,W�ZLOO� WKXV� IUHTXHQWO\� EH� WKH�
FDVH�WKDW�D�PDWWHU�QRW�UHJXODWHG�E\�VSHFLDO�ODZ�ZLOO�DULVH�
LQ�WKH�LQVWLWXWLRQV�FKDUJHG�WR�DGPLQLVWHU�LW��,Q�VXFK�FDVHV��
WKH�UHOHYDQW�JHQHUDO�ODZ�ZLOO�DSSO\�980

979 See 6�6��³:LPEOHGRQ´��-XGJPHQWV��������3&,-��6HULHV�$��1R���, 
QRWLQJ�WKDW�WKH�SURYLVLRQV�RQ�WKH�.LHO�&DQDO�LQ�WKH������7UHDW\�RI�3HDFH�
between the Allied and Associated Powers and Germany (Treaty of 
Versailles) “differ on more than one point from those to which other 
LQWHUQDO� QDYLJDEOH�ZDWHUZD\V� RI� WKH� >*HUPDQ@� (PSLUH� DUH� VXEMHFWHG�
«�WKH�.LHO�&DQDO� LV�RSHQ� WR� WKH�ZDU�YHVVHOV�DQG� WUDQVLW� WUDI¿F�RI�DOO�
nations at peace with Germany, whereas free access to the other Ger-
PDQ�QDYLJDEOH�ZDWHUZD\V�«� LV� OLPLWHG� WR� WKH�$OOLHG� DQG�$VVRFLDWHG�
3RZHUV�DORQH�«���7KH�SURYLVLRQV�UHODWLQJ�WR�WKH�.LHO�&DQDO�LQ�WKH�7UHDW\�
of Versailles are therefore self-contained” (pp. 23–24).

980 Thus, in %DQNRYLü� DQG�RWKHUV�v.�%HOJLXP�DQG�RWKHUV��$SSOLFD�
WLRQ�QR����������, *UDQG�&KDPEHU��(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV��
5HSRUWV�RI�-XGJPHQWV�DQG�'HFLVLRQV������;,,, the Court canvassed the 
UHODWLRQVKLS�EHWZHHQ�WKH�(XURSHDQ�&RQYHQWLRQ�RQ�+XPDQ�5LJKWV�DQG�
JHQHUDO�LQWHUQDWLRQDO�ODZ�DV�IROORZV��³WKH�&RXUW�UHLWHUDWHV�WKDW�WKH�SULQ-
FLSOHV�XQGHUO\LQJ�WKH�&RQYHQWLRQ�FDQQRW�EH�LQWHUSUHWHG�DQG�DSSOLHG�LQ�
a vacuum. The Court must also take into account any relevant rules 
RI�LQWHUQDWLRQDO�ODZ�ZKHQ�H[DPLQLQJ�TXHVWLRQV�FRQFHUQLQJ�LWV�MXULVGLF-
tion and, consequently, determine State responsibility in conformity 
ZLWK� WKH� JRYHUQLQJ� SULQFLSOHV� RI� LQWHUQDWLRQDO� ODZ�� DOWKRXJK� LW� PXVW�
UHPDLQ�PLQGIXO�RI�WKH�&RQYHQWLRQ¶V�VSHFLDO�FKDUDFWHU�DV�D�KXPDQ�ULJKWV�
treaty. The Convention should be interpreted as far as possible in har-
mony with other principles of international law of which it forms part” 
(p. 351, para. 57).

Similarly, in .RUHD±0HDVXUHV� $IIHFWLQJ� *RYHUQPHQW� 3URFXUHPHQW, 
Report of the Panel of 1 May 2000 (WT/DS163/R), the Appellate Body 
RI�WKH�:72�QRWHG�WKH�UHODWLRQVKLS�EHWZHHQ�WKH�:72�FRYHUHG�DJUHHPHQWV�
DQG�JHQHUDO�LQWHUQDWLRQDO�ODZ�DV�IROORZV��³:H�WDNH�QRWH�WKDW�$UWLFOH�����RI�
the DSU requires that we seek within the context of a particular dispute 
WR�FODULI\�WKH�H[LVWLQJ�SURYLVLRQV�RI�WKH�:72�DJUHHPHQWV�LQ�DFFRUGDQFH�
with customary rules of interpretation of public international law. How-
HYHU��WKH�UHODWLRQVKLS�RI�WKH�:72�$JUHHPHQWV�WR�FXVWRPDU\�LQWHUQDWLRQDO�
ODZ�LV�EURDGHU�WKDQ�WKLV��&XVWRPDU\�LQWHUQDWLRQDO�ODZ�DSSOLHV�JHQHUDOO\�WR�
the economic relations between the WTO Members. Such international 
ODZ�DSSOLHV�WR�WKH�H[WHQW�WKDW�WKH�:72�WUHDW\�DJUHHPHQWV�GR�QRW�µFRQWUDFW�
RXW¶�IURP�LW��7R�SXW�LW�DQRWKHU�ZD\��WR�WKH�H[WHQW�WKDW�WKHUH�LV�QR�FRQÀLFW�RU�
LQFRQVLVWHQF\��RU�DQ�H[SUHVVLRQ�LQ�D�FRYHUHG�:72�DJUHHPHQW�WKDW�DSSOLHV�
differently, we are of the view that the customary rules of international 
law apply to the WTO treaties and to the process of treaty formation 
under the WTO” (para. 7.96).



���� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

(16) 7KH�UROH�RI�JHQHUDO�ODZ�LQ�VSHFLDO�UHJLPHV: failure 
RI�VSHFLDO�UHJLPHV��6SHFLDO�UHJLPHV�RU�WKH�LQVWLWXWLRQV�VHW�
XS�E\�WKHP�PD\�IDLO��)DLOXUH�PLJKW�EH�LQIHUUHG�ZKHQ�WKH�
special laws have no reasonable prospect of appropriately 
DGGUHVVLQJ�WKH�REMHFWLYHV�IRU�ZKLFK�WKH\�ZHUH�HQDFWHG��,W�
could be manifested, for example, by the failure of the 
UHJLPH¶V� LQVWLWXWLRQV� WR� IXO¿O� WKH� SXUSRVHV� DOORWWHG� WR�
them, persistent non-compliance by one or several of the 
parties, desuetude, or withdrawal by parties instrumental 
IRU�WKH�UHJLPH��DPRQJ�RWKHU�FDXVHV��:KHWKHU�D�UHJLPH�KDV�
“failed” in this sense, however, would have to be assessed 
above all by an interpretation of its constitutional instru-
PHQWV�� ,Q� WKH� HYHQW� RI� IDLOXUH�� WKH� UHOHYDQW� JHQHUDO� ODZ�
becomes applicable.

(d) $UWLFOH���������c��RI�WKH�9LHQQD�&RQYHQWLRQ�RQ�WKH�
Law of Treaties

(17) 6\VWHPLF�LQWHJUDWLRQ��$UWLFOH�����SDUDJUDSK������F) 
of the Vienna Convention on the Law of Treaties pro-
vides one means within the framework of the Convention 
WKURXJK� ZKLFK� UHODWLRQVKLSV� RI� LQWHUSUHWDWLRQ� �UHIHUUHG�
to in conclusion (2) above) may be applied. It requires 
the interpreter of a treaty to take into account “any rel-
evant rules of international law applicable in the relations 
EHWZHHQ�WKH�SDUWLHV´��7KH�DUWLFOH�JLYHV�H[SUHVVLRQ�WR�WKH�
REMHFWLYH� RI� ³V\VWHPLF� LQWHJUDWLRQ´� DFFRUGLQJ� WR�ZKLFK��
whatever their subject matter, treaties are a creation of 
WKH�LQWHUQDWLRQDO�OHJDO�V\VWHP�DQG�WKHLU�RSHUDWLRQ�LV�SUHGL-
cated upon that fact.

(18) ,QWHUSUHWDWLRQ� DV� LQWHJUDWLRQ� LQ� WKH� V\VWHP. Sys-
WHPLF� LQWHJUDWLRQ� JRYHUQV� DOO� WUHDW\� LQWHUSUHWDWLRQ�� WKH�
other relevant aspects of which are set out in the other par-
DJUDSKV�RI�DUWLFOHV���±���RI�WKH������9LHQQD�&RQYHQWLRQ��
7KHVH� SDUDJUDSKV� GHVFULEH� D� SURFHVV� RI� OHJDO� UHDVRQLQJ�
LQ�ZKLFK�SDUWLFXODU�HOHPHQWV�ZLOO�KDYH�JUHDWHU�RU�OHVV�UHO-
HYDQFH�GHSHQGLQJ�XSRQ�WKH�QDWXUH�RI�WKH�WUHDW\�SURYLVLRQV�
in the context of interpretation. In many cases, the issue 
of interpretation will be capable of resolution with the 
IUDPHZRUN�RI�WKH�WUHDW\�LWVHOI��$UWLFOH�����SDUDJUDSK������F) 
deals with the case where material sources external to the 
treaty are relevant in its interpretation. These may include 
RWKHU� WUHDWLHV�� FXVWRPDU\� UXOHV� RU� JHQHUDO� SULQFLSOHV� RI�
law.981

(19) $SSOLFDWLRQ�RI�V\VWHPLF�LQWHJUDWLRQ. Where a treaty 
IXQFWLRQV�LQ�WKH�FRQWH[W�RI�RWKHU�DJUHHPHQWV��WKH�REMHFWLYH�
RI�V\VWHPLF�LQWHJUDWLRQ�ZLOO�DSSO\�DV�D�SUHVXPSWLRQ�ZLWK�
ERWK�SRVLWLYH�DQG�QHJDWLYH�DVSHFWV�

981 In the Oil Platforms case (,VODPLF�5HSXEOLF�RI� ,UDQ�v.�8QLWHG�
6WDWHV�RI�$PHULFD)��-XGJPHQW��,�&�-��5HSRUWV�����, p. 161, the Court 
VSRNH�RI�WKH�UHODWLRQV�EHWZHHQ�D�ELODWHUDO�WUHDW\�DQG�JHQHUDO�LQWHUQD-
tional law by reference to article 31 (3) (F) as follows: “Moreover, 
XQGHU� WKH� JHQHUDO� UXOHV� RI� WUHDW\� LQWHUSUHWDWLRQ�� DV� UHÀHFWHG� LQ� WKH�
1969 Vienna Convention on the Law of Treaties, interpretation must 
take into account ‘any relevant rules of international law applicable 
in the relations between the parties’ (Art. 31, para. 3 (F)). The Court 
FDQQRW� DFFHSW� WKDW�$UWLFOH�;;��SDUDJUDSK��� �G�), of the 1955 Treaty 
was intended to operate wholly independently of the relevant rules of 
international law … . The application of the relevant rules of interna-
WLRQDO�ODZ�UHODWLQJ�WR�WKLV�TXHVWLRQ�WKXV�IRUPV�DQ�LQWHJUDO�SDUW�RI�WKH�
task of interpretation entrusted to the Court by … the 1955 Treaty” 
(p. 182, para. 41).

(a) the parties are taken to refer to customary 
LQWHUQDWLRQDO�ODZ�DQG�JHQHUDO�SULQFLSOHV�RI�ODZ�IRU�DOO�
questions which the treaty does not itself resolve in 
H[SUHVV�WHUPV�982

(b�� LQ�HQWHULQJ�LQWR�WUHDW\�REOLJDWLRQV��WKH�SDUWLHV�GR�
QRW�LQWHQG�WR�DFW�LQFRQVLVWHQWO\�ZLWK�JHQHUDOO\�UHFRJQL]HG�
principles of international law.983

Of course, if any other result is indicated by ordinary meth-
RGV�RI� WUHDW\� LQWHUSUHWDWLRQ�� WKDW� VKRXOG�EH�JLYHQ� HIIHFW��
unless the relevant principle were part of MXV�FRJHQV.

(20) $SSOLFDWLRQ� RI� FXVWRP� DQG� JHQHUDO� SULQFLSOHV� RI�
law��&XVWRPDU\�LQWHUQDWLRQDO� ODZ�DQG�JHQHUDO�SULQFLSOHV�
of law are of particular relevance to the interpretation 
RI�D�WUHDW\�XQGHU�DUWLFOH�����SDUDJUDSK������F), especially 
where:

(a�� WKH�WUHDW\�UXOH�LV�XQFOHDU�RU�RSHQ�WH[WXUHG�

(b�� WKH� WHUPV� XVHG� LQ� WKH� WUHDW\� KDYH� D� UHFRJQL]HG�
PHDQLQJ�LQ�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�RU�XQGHU�JHQHUDO�
SULQFLSOHV�RI�ODZ�

(F) the treaty is silent on the applicable law and it 
LV�QHFHVVDU\�IRU�WKH�LQWHUSUHWHU��DSSO\LQJ�WKH�SUHVXPSWLRQ�
in conclusion (19) (a) above, to look for rules developed 
in another part of international law to resolve the point.

(21) $SSOLFDWLRQ�RI�RWKHU�WUHDW\�UXOHV. Article 31, para-
JUDSK������F) also requires the interpreter to consider other 
WUHDW\�EDVHG�UXOHV�VR�DV�WR�DUULYH�DW�D�FRQVLVWHQW�PHDQLQJ��
Such other rules are of particular relevance where par-
ties to the treaty under interpretation are also parties to 
the other treaty, where the treaty rule has passed into or 
expresses customary international law or where they pro-
YLGH�HYLGHQFH�RI�WKH�FRPPRQ�XQGHUVWDQGLQJ�RI�WKH�SDUWLHV�
as to the object and purpose of the treaty under interpreta-
WLRQ�RU�DV�WR�WKH�PHDQLQJ�RI�D�SDUWLFXODU�WHUP�

(22) ,QWHU�WHPSRUDOLW\. International law is a dynamic 
OHJDO� V\VWHP��$� WUHDW\�PD\� FRQYH\�ZKHWKHU� LQ� DSSO\LQJ�
DUWLFOH� ���� SDUDJUDSK� ���� �F) the interpreter should refer 
only to rules of international law in force at the time of 
the conclusion of the treaty or may also take into account 
VXEVHTXHQW�FKDQJHV�LQ�WKH�ODZ��0RUHRYHU��WKH�PHDQLQJ�RI�D�
treaty provision may also be affected by subsequent devel-
opments, especially where there are subsequent develop-
PHQWV�LQ�FXVWRPDU\�ODZ�DQG�JHQHUDO�SULQFLSOHV�RI�ODZ�984

982 *HRUJHV� 3LQVRQ, French–Mexican Claims Commission, 
UNRIAA, vol. V (Sales No. 1952.V.3), p. 327, at p. 422. It was noted 
WKDW�SDUWLHV�DUH�WDNHQ�WR�UHIHU�WR�JHQHUDO�SULQFLSOHV�RI�LQWHUQDWLRQDO�ODZ�
for questions which the treaty does not itself resolve in express terms 
or in a different way.

983 In the &DVH�FRQFHUQLQJ�5LJKW�RI�3DVVDJH�RYHU�,QGLDQ�7HUULWRU\��
3UHOLPLQDU\�2EMHFWLRQV��-XGJPHQW�RI����1RYHPEHU�������,�&�-��5HSRUWV�
����, p. 125, the Court stated: “It is a rule of interpretation that a text 
HPDQDWLQJ�IURP�D�*RYHUQPHQW�PXVW��LQ�SULQFLSOH��EH�LQWHUSUHWHG�DV�SUR-
GXFLQJ�DQG�DV�LQWHQGHG�WR�SURGXFH�HIIHFWV�LQ�DFFRUGDQFH�ZLWK�H[LVWLQJ�
law and not in violation of it” (p. 142).

984�7KH�WUDGLWLRQDO�UXOH�ZDV�VWDWHG�E\�-XGJH�+XEHU�LQ�WKH�,VODQG�RI�
Palmas case �WKH� 1HWKHUODQGV�8QLWHG� 6WDWHV� RI� $PHULFD�, UNRIAA, 
vol. II (Sales No. 1949.V.1), p. 829, in the context of territorial claims: 
³D�MXULGLFDO�IDFW�PXVW�EH�DSSUHFLDWHG�LQ�WKH�OLJKW�RI�WKH�ODZ�FRQWHPSR-
UDU\�ZLWK�LW��DQG�QRW�WKH�ODZ�LQ�IRUFH�DW�WKH�WLPH�ZKHQ�D�GLVSXWH�LQ�UHJDUG�



� )UDJPHQWDWLRQ�RI�LQWHUQDWLRQDO�ODZ��GLI¿FXOWLHV�DULVLQJ�IURP�WKH�GLYHUVL¿FDWLRQ�DQG�H[SDQVLRQ�RI�LQWHUQDWLRQDO�ODZ� 181

(23) 2SHQ�RU�HYROYLQJ�FRQFHSWV. Rules of international 
law subsequent to the treaty to be interpreted may be 
taken into account, especially where the concepts used in 
WKH�WUHDW\�DUH�RSHQ�RU�HYROYLQJ��7KLV�LV� WKH�FDVH�� LQ�SDU-
ticular, where: (a) the concept is one which implies tak-
LQJ�LQWR�DFFRXQW�VXEVHTXHQW�WHFKQLFDO��HFRQRPLF�RU�OHJDO�
GHYHORSPHQWV�985 (b��WKH�FRQFHSW�VHWV�XS�DQ�REOLJDWLRQ�IRU�
IXUWKHU� SURJUHVVLYH� GHYHORSPHQW� IRU� WKH� SDUWLHV�� RU� �F) 
WKH�FRQFHSW�KDV�D�YHU\�JHQHUDO�QDWXUH�RU� LV�H[SUHVVHG�LQ�
VXFK�JHQHUDO�WHUPV�WKDW�LW�PXVW�WDNH�LQWR�DFFRXQW�FKDQJLQJ�
circumstances.986

(e) &RQÀLFWV�EHWZHHQ�VXFFHVVLYH�QRUPV

(24) /H[� SRVWHULRU� GHURJDW� OHJL� SULRUL�� $FFRUGLQJ� WR�
article 30 of the 1969 Vienna Convention, when all the 
parties to a treaty are also parties to an earlier treaty on 
the same subject, and the earlier treaty is not suspended or 

to it arises or falls to be settled. … The same principle which subjects 
WKH�DFW�FUHDWLYH�RI�D�ULJKW�WR�WKH�ODZ�LQ�IRUFH�DW�WKH�WLPH�WKH�ULJKW�DULVHV��
GHPDQGV�WKDW� WKH�H[LVWHQFH�RI� WKH�ULJKW�� LQ�RWKHU�ZRUGV�� LWV�FRQWLQXHG�
manifestation, shall follow the conditions required by the evolution of 
law” (p. 845).

985 In *DEþtNRYR±1DJ\PDURV�3URMHFW (see footnote 363 above), the 
&RXUW�REVHUYHG��³%\�LQVHUWLQJ�WKHVH�HYROYLQJ�SURYLVLRQV�LQ�WKH�7UHDW\��
WKH�SDUWLHV�UHFRJQL]HG�WKH�SRWHQWLDO�QHFHVVLW\�WR�DGDSW�WKH�3URMHFW��&RQ-
VHTXHQWO\�� WKH�7UHDW\� LV� QRW� VWDWLF�� DQG� LV� RSHQ� WR� DGDSW� WR� HPHUJLQJ�
norms of international law. By means of Articles 15 and 19, new envi-
ronmental norms can be incorporated in the Joint Contractual Plan” 
(pp. 67–68, para. 112).

In the arbitral award in the $UELWUDWLRQ� UHJDUGLQJ� WKH� ,URQ�5KLQH�
�³,M]HUHQ� 5LMQ´�� 5DLOZD\� �%HOJLXP�1HWKHUODQGV� of 24 May 2005 
(UNRIAA, vol. XXVII (Sales No. E/F.06.V.8), p. 35), at issue was not 
D�FRQFHSWXDO�RU�JHQHULF�WHUP��EXW�D�QHZ�WHFKQLFDO�GHYHORSPHQW�UHODWLQJ�
to the operation and capacity of a railway. Evolutive interpretation was 
used to ensure the effective application of the treaty in terms of its object 
and purpose. The Tribunal observed that: “The object and purpose of 
WKH������7UHDW\�RI�6HSDUDWLRQ�ZDV�WR�UHVROYH�WKH�PDQ\�GLI¿FXOW�SURE-
OHPV�FRPSOLFDWLQJ�D�VWDEOH�VHSDUDWLRQ�RI�%HOJLXP�DQG�WKH�1HWKHUODQGV��
WKDW�RI�$UWLFOH�;,,�ZDV�WR�SURYLGH�IRU�WUDQVSRUW�OLQNV�IURP�%HOJLXP�WR�
*HUPDQ\��DFURVV�D�URXWH�GHVLJQDWHG�E\�WKH������%RXQGDU\�7UHDW\��7KLV�
REMHFW�ZDV�QRW� IRU�D�¿[HG�GXUDWLRQ�DQG� LWV�SXUSRVH�ZDV� µFRPPHUFLDO�
FRPPXQLFDWLRQ¶��,W�QHFHVVDULO\�IROORZV��HYHQ�LQ�WKH�DEVHQFH�RI�VSHFL¿F�
ZRUGLQJ��WKDW�VXFK�ZRUNV��JRLQJ�EH\RQG�UHVWRUDWLRQ�WR�SUHYLRXV�IXQF-
WLRQDOLW\��DV�PLJKW�IURP�WLPH�WR�WLPH�EH�QHFHVVDU\�RU�GHVLUDEOH�IRU�FRQ-
WHPSRUDU\�FRPPHUFLDOLW\��ZRXOG�UHPDLQ�D�FRQFRPLWDQW�RI�WKH�ULJKW�RI�
WUDQVLW�WKDW�%HOJLXP�ZRXOG�EH�DEOH�WR�UHTXHVW��7KDW�EHLQJ�VR��WKH�HQWLUHW\�
RI�$UWLFOH�;,,��ZLWK�LWV�FDUHIXO�EDODQFH�RI�WKH�ULJKWV�DQG�REOLJDWLRQV�RI�
the Parties, remains in principle applicable to the adaptation and mod-
HUQLVDWLRQ�UHTXHVWHG�E\�%HOJLXP´��S������SDUD������

986 See /HJDO�&RQVHTXHQFHV�IRU�6WDWHV�RI�WKH�&RQWLQXHG�3UHVHQFH�RI�
6RXWK�$IULFD�LQ�1DPLELD��6RXWK�:HVW�$IULFD��QRWZLWKVWDQGLQJ�6HFXULW\�
&RXQFLO�5HVROXWLRQ����������� (footnote 51 above). The Court said that 
WKH�FRQFHSW�RI�³VDFUHG�WUXVW´�ZDV�E\�GH¿QLWLRQ�HYROXWLRQDU\��³7KH�SDU-
ties to the Covenant must consequently be deemed to have accepted 
>LW@�DV�VXFK��7KDW�LW�LV�ZK\��YLHZLQJ�WKH�LQVWLWXWLRQV�RI�������WKH�&RXUW�
PXVW� WDNH� LQWR�FRQVLGHUDWLRQ� WKH�FKDQJHV�ZKLFK�KDYH�RFFXUUHG� LQ� WKH�
VXSHUYHQLQJ� KDOI�FHQWXU\�� DQG� LWV� LQWHUSUHWDWLRQ� FDQQRW� UHPDLQ� XQDI-
IHFWHG�E\�WKH�VXEVHTXHQW�GHYHORSPHQW�RI�ODZ��WKURXJK�WKH�&KDUWHU�RI�WKH�
United Nations and by way of customary international law. Moreover, 
an international instrument has to be interpreted and applied within the 
IUDPHZRUN�RI�WKH�HQWLUH�OHJDO�V\VWHP�SUHYDLOLQJ�DW�WKH�WLPH�RI�WKH�LQWHU-
pretation” (p. 31, para. 53).

In *DEþtNRYR±1DJ\PDURV� 3URMHFW, (see footnote 363 above), the 
ICJ noted that “the Court wishes to point out that newly developed 
norms of environmental law are relevant for the implementation of the 
7UHDW\�DQG� WKDW� WKH�SDUWLHV�FRXOG��E\�DJUHHPHQW�� LQFRUSRUDWH� WKHP�«�
>LQ@�«�WKH�7UHDW\��7KHVH�DUWLFOHV�GR�QRW�FRQWDLQ�VSHFL¿F�REOLJDWLRQV�RI�
SHUIRUPDQFH�EXW�UHTXLUH�WKH�SDUWLHV��LQ�FDUU\LQJ�RXW�WKHLU�REOLJDWLRQV�WR�
ensure that the quality of water in the Danube is not impaired and that 
nature is protected, to take new environmental norms into consideration 
ZKHQ�DJUHHLQJ�XSRQ�WKH�PHDQV�WR�EH�VSHFL¿HG�LQ�WKH�-RLQW�&RQWUDFWXDO�
Plan” (p. 67, para. 112).

terminated, then it applies only to the extent its provisions 
are compatible with those of the later treaty. This is an 
H[SUHVVLRQ�RI�WKH�SULQFLSOH�DFFRUGLQJ�WR�ZKLFK�³ODWHU�ODZ�
supersedes earlier law”.

(25) Limits of the lex posterior� SULQFLSOH. The applic-
ability of the OH[�SRVWHULRU principle is, however, limited. 
It cannot, for example, be automatically extended to the 
case where the parties to the subsequent treaty are not 
identical to the parties of the earlier treaty. In such cases, 
DV�SURYLGHG�LQ�DUWLFOH�����SDUDJUDSK�����RI�WKH�RI�WKH������
Vienna Convention, the State that is party to two incom-
patible treaties is bound� YLV�j�YLV both of its treaty par-
WLHV�VHSDUDWHO\��,I�LW�FDQQRW�IXO¿O�LWV�REOLJDWLRQV�XQGHU�ERWK�
WUHDWLHV�� LW� ULVNV�EHLQJ� UHVSRQVLEOH� IRU� WKH�EUHDFK�RI�RQH�
RI�WKHP�XQOHVV�WKH�FRQFHUQHG�SDUWLHV�DJUHH�RWKHUZLVH��,Q�
such a case, article 60 of the Convention may also become 
applicable. The question which of the incompatible trea-
ties should be implemented and the breach of which 
should attract State responsibility cannot be answered 
E\�D�JHQHUDO�UXOH�987 Conclusions (26)–(27) below lay out 
FRQVLGHUDWLRQV�WKDW�PLJKW�WKHQ�EH�WDNHQ�LQWR�DFFRXQW�

(26) 7KH� GLVWLQFWLRQ� EHWZHHQ� WUHDW\� SURYLVLRQV� WKDW�
EHORQJ�WR�WKH�VDPH�³UHJLPH´�DQG�SURYLVLRQV�LQ�GLIIHUHQW�
³UHJLPHV´. The OH[� SRVWHULRU� SULQFLSOH� LV� DW� LWV� VWURQJ-
HVW� LQ� UHJDUG� WR� FRQÀLFWLQJ� RU� RYHUODSSLQJ� SURYLVLRQV�
that are part of treaties that are institutionally linked or 
otherwise intended to advance similar objectives (i.e. 
WKDW�IRUP�SDUW�RI�WKH�VDPH�UHJLPH���,Q�FDVH�RI�FRQÀLFWV�RU�
RYHUODSV�EHWZHHQ�WUHDWLHV�LQ�GLIIHUHQW�UHJLPHV��WKH�TXHV-
tion of which of them is later in time would not neces-
sarily express any presumption of priority between them. 
,QVWHDG��6WDWHV�ERXQG�E\�WKH�WUHDW\�REOLJDWLRQV�VKRXOG�WU\�
to implement them as far as possible with the view of 
mutual accommodation and in accordance with the prin-
FLSOH� RI� KDUPRQL]DWLRQ��+RZHYHU�� WKH� VXEVWDQWLYH� ULJKWV�
RI�WUHDW\�SDUWLHV�RU�WKLUG�SDUW\�EHQH¿FLDULHV�VKRXOG�QRW�EH�
undermined.

(27) 3DUWLFXODU� W\SHV� RI� WUHDWLHV� RU� WUHDW\� SURYLVLRQV. 
The OH[�SRVWHULRU presumption may not apply where the 
parties have intended otherwise, which may be inferred 
from the nature of the provisions or the relevant instru-
ments, or from their object and purpose. The limitations 
that apply in respect of the OH[�VSHFLDOLV presumption in 
conclusion (10) may also be relevant with respect to the 
OH[�SRVWHULRU.

(28) 6HWWOHPHQW�RI�GLVSXWHV�ZLWKLQ�DQG�DFURVV�UHJLPHV. 
'LVSXWHV� EHWZHHQ� 6WDWHV� LQYROYLQJ� FRQÀLFWLQJ� WUHDW\�

987�7KHUH� LV� QRW� PXFK� FDVH� ODZ� RQ� FRQÀLFWV� EHWZHHQ� VXFFHVVLYH�
QRUPV�� +RZHYHU�� WKH� VLWXDWLRQ� RI� D� WUHDW\� FRQÀLFW� DURVH� LQ� 6OLYHQNR�
DQG�RWKHUV�v.�/DWYLD� $SSOLFDWLRQ�QR����������, 'HFLVLRQ�DV�WR�WKH�DG�
PLVVLELOLW\� RI� ��� -DQXDU\� ������*UDQG�&KDPEHU��(XURSHDQ�&RXUW� RI�
+XPDQ�5LJKWV��5HSRUWV�RI�-XGJPHQWV�DQG�'HFLVLRQV������,,, p. 467, 
in which the Court held that a prior bilateral treaty between Latvia and 
the Russian Federation could not be invoked to limit the application of 
WKH�(XURSHDQ�&RQYHQWLRQ�RQ�+XPDQ�5LJKWV��³,W�IROORZV�IURP�WKH�WH[W�
RI�$UWLFOH��������RI�WKH�>(XURSHDQ�&RQYHQWLRQ�RQ�+XPDQ�5LJKWV@��UHDG�
LQ�FRQMXQFWLRQ�ZLWK�$UWLFOH����WKDW�UDWL¿FDWLRQ�RI�WKH�&RQYHQWLRQ�E\�D�
State presupposes that any law then in force in its territory should be 
in conformity with the Convention. … In the Court’s opinion the same 
SULQFLSOHV�PXVW�DSSO\�DV�UHJDUGV�DQ\�SURYLVLRQV�RI�LQWHUQDWLRQDO�WUHDWLHV�
ZKLFK�D�&RQWUDFWLQJ�6WDWH�KDV�FRQFOXGHG�SULRU�WR�WKH�UDWL¿FDWLRQ�RI�WKH�
&RQYHQWLRQ�DQG�ZKLFK�PLJKW�EH�DW�YDULDQFH�ZLWK�FHUWDLQ�RI�LWV�SURYL-
sions” (pp. 482–483, paras. 60–61).



���� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

SURYLVLRQV� VKRXOG� EH� QRUPDOO\� UHVROYHG� E\� QHJRWLDWLRQ�
between parties to the relevant treaties. However, when no 
QHJRWLDWHG�VROXWLRQ�LV�DYDLODEOH��UHFRXUVH�RXJKW�WR�EH�KDG��
where appropriate, to other available means of dispute 
VHWWOHPHQW��:KHQ�WKH�FRQÀLFW�FRQFHUQV�SURYLVLRQV�ZLWKLQ�
D� VLQJOH� UHJLPH� �DV� GH¿QHG� LQ� FRQFOXVLRQ� ����� DERYH���
WKHQ�LWV�UHVROXWLRQ�PD\�EH�DSSURSULDWH�LQ�WKH�UHJLPH�VSH-
FL¿F� PHFKDQLVP�� +RZHYHU�� ZKHQ� WKH� FRQÀLFW� FRQFHUQV�
SURYLVLRQV�LQ�WUHDWLHV�WKDW�DUH�QRW�SDUW�RI�WKH�VDPH�UHJLPH��
VSHFLDO�DWWHQWLRQ�VKRXOG�EH�JLYHQ�WR�WKH�LQGHSHQGHQFH�RI�
the means of settlement chosen.

(29) Inter se� DJUHHPHQWV�� 7KH� FDVH� RI� DJUHHPHQWV� WR�
modify multilateral treaties by certain of the parties only 
(inter se�DJUHHPHQWV��LV�FRYHUHG�E\�DUWLFOH����RI�WKH������
9LHQQD�&RQYHQWLRQ��6XFK� DJUHHPHQWV� DUH� DQ� RIWHQ�XVHG�
technique for the more effective implementation of the 
RULJLQDO� WUHDW\� EHWZHHQ� D� OLPLWHG� QXPEHU� RI� WUHDW\� SDU-
WLHV� WKDW� DUH�ZLOOLQJ� WR� WDNH�PRUH� HIIHFWLYH�RU�PRUH� IDU�
UHDFKLQJ�PHDVXUHV� IRU� WKH� UHDOL]DWLRQ� RI� WKH� REMHFW� DQG�
SXUSRVH� RI� WKH� RULJLQDO� WUHDW\�� Inter se� DJUHHPHQWV�PD\�
EH�FRQFOXGHG�LI�WKLV�LV�SURYLGHG�IRU�E\�WKH�RULJLQDO�WUHDW\�
RU� LW� LV� QRW� VSHFL¿FDOO\� SURKLELWHG� DQG� WKH� DJUHHPHQW 
“(i) does not affect the enjoyment by the other parties of 
WKHLU� ULJKWV�XQGHU� WKH� WUHDW\�RU� WKH�SHUIRUPDQFH�RI� WKHLU�
REOLJDWLRQV���LL��GRHV�QRW�UHODWH�WR�D�SURYLVLRQ��GHURJDWLRQ�
from which is incompatible with the effective execution 
of the object and purpose of the treaty as a whole” (arti-
FOH�����SDUDJUDSK������b) of the 1969 Vienna Convention).

(30) &RQÀLFW� FODXVHV. When States enter into a treaty 
WKDW�PLJKW�FRQÀLFW�ZLWK�RWKHU�WUHDWLHV��WKH\�VKRXOG�DLP�WR�
VHWWOH�WKH�UHODWLRQVKLS�EHWZHHQ�VXFK�WUHDWLHV�E\�DGRSWLQJ�
DSSURSULDWH�FRQÀLFW�FODXVHV��:KHQ�DGRSWLQJ�VXFK�FODXVHV��
it should be borne in mind that:

(a�� WKH\�PD\�QRW�DIIHFW�WKH�ULJKWV�RI�WKLUG�SDUWLHV�

(b�� WKH\�VKRXOG�EH�DV�FOHDU�DQG�VSHFL¿F�DV�SRVVLEOH��,Q�
SDUWLFXODU�� WKH\�VKRXOG�EH�GLUHFWHG�WR�VSHFL¿F�SURYLVLRQV�
of the treaty and they should not undermine the object and 
SXUSRVH�RI�WKH�WUHDW\�

(F) they should, as appropriate, be linked with means 
of dispute settlement.

(f ) +LHUDUFK\� LQ� LQWHUQDWLRQDO� ODZ�� MXV� FRJHQV�� REOL�
JDWLRQV�HUJD�RPQHV��$UWLFOH�����RI�WKH�&KDUWHU�RI�WKH�
8QLWHG�1DWLRQV

(31) +LHUDUFKLFDO� UHODWLRQV�EHWZHHQ�QRUPV�RI� LQWHUQD�
tional law. The main sources of international law (treaties, 
FXVWRP�DQG�JHQHUDO�SULQFLSOHV�RI�ODZ�DV�ODLG�RXW�LQ�$UWL-
cle 38 of the Statute of the International Court of Justice) 
are not in a hierarchical relationship inter se.988�'UDZLQJ�
DQDORJLHV�IURP�WKH�KLHUDUFKLFDO�QDWXUH�RI�GRPHVWLF� OHJDO�
V\VWHPV�LV�QRW�JHQHUDOO\�DSSURSULDWH�RZLQJ�WR�WKH�GLIIHU-
ences between the two systems. Nevertheless, some rules 
of international law are more important than other rules 
and for this reason enjoy a superior position or special 
VWDWXV�LQ�WKH�LQWHUQDWLRQDO�OHJDO�V\VWHP��7KLV�LV�VRPHWLPHV�

988�,Q� DGGLWLRQ�� $UWLFOH� ���� SDUDJUDSK� ���� �G) mentions “judicial 
GHFLVLRQV�DQG� WKH� WHDFKLQJV�RI� WKH�PRVW�KLJKO\�TXDOL¿HG�SXEOLFLVWV�RI 
the various nations, as subsidiary means for the determination of rules 
of law”.

H[SUHVVHG�E\� WKH�GHVLJQDWLRQ�RI�VRPH�QRUPV�DV�³IXQGD-
mental” or as expressive of “elementary considerations 
of humanity”989�RU�³LQWUDQVJUHVVLEOH�SULQFLSOHV�RI�LQWHUQD-
tional customary law”.990�:KDW� HIIHFW� VXFK�GHVLJQDWLRQV�
may have is usually determined by the relevant context or 
LQVWUXPHQW�LQ�ZKLFK�WKDW�GHVLJQDWLRQ�DSSHDUV�

(32) 5HFRJQL]HG�KLHUDUFKLFDO�UHODWLRQV�E\�WKH�VXEVWDQFH�
of the rules��MXV�FRJHQV��$�UXOH�RI�LQWHUQDWLRQDO�ODZ�PD\�
be superior to other rules on account of the importance 
of its content as well as the universal acceptance of its 
superiority. This is the case of peremptory norms of inter-
national law (MXV�FRJHQV, Article 53 of the 1969 Vienna 
&RQYHQWLRQ���WKDW�LV��QRUPV�³DFFHSWHG�DQG�UHFRJQL]HG�E\�
the international community of States as a whole from 
ZKLFK�QR�GHURJDWLRQ�LV�SHUPLWWHG´�991

(33) 7KH� FRQWHQW� RI� MXV� FRJHQV�� 7KH� PRVW� IUHTXHQWO\�
cited examples of MXV�FRJHQV norms are the prohibition of 
DJJUHVVLRQ�� VODYHU\�DQG� WKH�VODYH� WUDGH��JHQRFLGH�� UDFLDO�
discrimination, apartheid and torture, as well as basic 
rules of international humanitarian law applicable in 
DUPHG�FRQÀLFW�DQG�WKH�ULJKW�WR�VHOI�GHWHUPLQDWLRQ�992 Also, 
other rules may have a MXV�FRJHQV character inasmuch as 
WKH\� DUH� ³DFFHSWHG� DQG� UHFRJQL]HG� E\� WKH� LQWHUQDWLRQDO�
community of States as a whole as norms from which no 
GHURJDWLRQ�LV�SHUPLWWHG´�

(34) 5HFRJQL]HG� KLHUDUFKLFDO� UHODWLRQV� E\� YLUWXH� RI� D�
WUHDW\�SURYLVLRQ: $UWLFOH�����RI�WKH�&KDUWHU�RI�WKH�8QLWHG�
1DWLRQV. A rule of international law may also be superior to 
other rules by virtue of a treaty provision. This is the case 
of Article 103 of the United Nations Charter by virtue of 
ZKLFK�³>L@Q�WKH�HYHQW�RI�D�FRQÀLFW�EHWZHHQ�WKH�REOLJDWLRQV�
of the Members of the United Nations under the … Charter 
DQG�WKHLU�REOLJDWLRQV�XQGHU�DQ\�RWKHU� LQWHUQDWLRQDO�DJUHH-
PHQW��WKHLU�REOLJDWLRQV�XQGHU�WKH�«�&KDUWHU�VKDOO�SUHYDLO´�

(35) 7KH� VFRSH� RI� $UWLFOH� ���� RI� WKH� &KDUWHU� RI� WKH�
8QLWHG�1DWLRQV. The scope of Article 103 of the Charter 
of the United Nations extends not only to the Articles of 
WKH�&KDUWHU�EXW�DOVR�WR�ELQGLQJ�GHFLVLRQV�PDGH�E\�8QLWHG�
1DWLRQV�RUJDQV�VXFK�DV�WKH�6HFXULW\�&RXQFLO�993 Given the 

989 Corfu Channel (see footnote 197 above), p. 22.
990 /HJDOLW\� RI� WKH� 7KUHDW� RU� 8VH� RI� 1XFOHDU� :HDSRQV� (see foot-

note 975 above), p. 257, para. 79.
991 Article 53 of the 1969 Vienna Convention: “A treaty is void if, 

DW� WKH� WLPH�RI� LWV� FRQFOXVLRQ�� LW� FRQÀLFWV�ZLWK� D� SHUHPSWRU\� QRUP�RI�
JHQHUDO�LQWHUQDWLRQDO�ODZ��)RU�WKH�SXUSRVHV�RI�WKH�SUHVHQW�&RQYHQWLRQ��
D�SHUHPSWRU\�QRUP�RI�JHQHUDO�LQWHUQDWLRQDO�ODZ�LV�D�QRUP�DFFHSWHG�DQG�
UHFRJQL]HG�E\� WKH� LQWHUQDWLRQDO�FRPPXQLW\�RI�6WDWHV�DV�D�ZKROH�DV�D�
QRUP�IURP�ZKLFK�QR�GHURJDWLRQ�LV�SHUPLWWHG�DQG�ZKLFK�FDQ�EH�PRGL-
¿HG�RQO\�E\�D�VXEVHTXHQW�QRUP�RI�JHQHUDO�LQWHUQDWLRQDO�ODZ�KDYLQJ�WKH�
same character.”

992 See <HDUERRN� «� ������ YRO�� ,,� �3DUW� 7ZR�� DQG� FRUULJHQGXP��
pp. 112–113 (commentary to article 40 of the draft articles on State 
responsibility, paras. (4)–(6)). See also LELG�, p. 85 (commentary to 
article 26, para. (5)). See also $UPHG� $FWLYLWLHV� RQ� WKH� 7HUULWRU\� RI�
WKH�&RQJR��1HZ�$SSOLFDWLRQ������� (footnote 637 above), pp. 31–32, 
para. 64.

993 See 4XHVWLRQV� RI� ,QWHUSUHWDWLRQ� DQG� $SSOLFDWLRQ� RI� WKH� �����
0RQWUHDO� &RQYHQWLRQ� DULVLQJ� IURP� WKH� $HULDO� ,QFLGHQW� DW� /RFNHUELH�
�/LE\DQ� $UDE� -DPDKLUL\D� v.� 8QLWHG� 6WDWHV��� 3URYLVLRQDO� 0HDVXUHV��
2UGHU�RI����$SULO�������,�&�-��5HSRUWV�������S�������DW�S�������SDUD������
and 4XHVWLRQV�RI�,QWHUSUHWDWLRQ�DQG�$SSOLFDWLRQ�RI�WKH������0RQWUHDO�
&RQYHQWLRQ� DULVLQJ� IURP� WKH� $HULDO� ,QFLGHQW� DW� /RFNHUELH� �/LE\DQ�
$UDE�-DPDKLUL\D�v.�8QLWHG�.LQJGRP���3URYLVLRQDO�0HDVXUHV��2UGHU�RI�
���$SULO�������LELG�, p. 3, at p. 15, paras. 39–40.



� )UDJPHQWDWLRQ�RI�LQWHUQDWLRQDO�ODZ��GLI¿FXOWLHV�DULVLQJ�IURP�WKH�GLYHUVL¿FDWLRQ�DQG�H[SDQVLRQ�RI�LQWHUQDWLRQDO�ODZ�� ���

character of some Charter provisions, the constitutional 
character of the Charter and the established practice of 
6WDWHV� DQG� 8QLWHG� 1DWLRQV� RUJDQV�� &KDUWHU� REOLJDWLRQV�
may also prevail over inconsistent customary interna-
tional law.

(36) 7KH�VWDWXV�RI�WKH�&KDUWHU�RI�WKH�8QLWHG�1DWLRQV. It 
LV�DOVR�UHFRJQL]HG�WKDW�WKH�&KDUWHU�RI�WKH�8QLWHG�1DWLRQV�
LWVHOI�HQMR\V�VSHFLDO�FKDUDFWHU�RZLQJ�WR� WKH�IXQGDPHQWDO�
nature of some of its norms, particularly its principles and 
purposes and its universal acceptance.994

(37) 5XOHV� VSHFLI\LQJ�REOLJDWLRQV�RZHG� WR� WKH� LQWHUQD�
WLRQDO� FRPPXQLW\� DV� D� ZKROH�� REOLJDWLRQV� HUJD� RPQHV��
6RPH�REOLJDWLRQV�HQMR\�D�VSHFLDO�VWDWXV�RZLQJ�WR�WKH�XQL-
versal scope of their applicability. This is the case of obli-
JDWLRQV�HUJD�RPQHV��WKDW�LV�REOLJDWLRQV�RI�D�6WDWH�WRZDUGV�
the international community as a whole. These rules con-
FHUQ�DOO�6WDWHV�DQG�DOO�6WDWHV�FDQ�EH�KHOG�WR�KDYH�D�OHJDO�
LQWHUHVW�LQ�WKH�SURWHFWLRQ�RI�WKH�ULJKWV�LQYROYHG�995 Every 
6WDWH�PD\�LQYRNH�WKH�UHVSRQVLELOLW\�RI�WKH�6WDWH�YLRODWLQJ�
VXFK�REOLJDWLRQV�996

(38) The relationship between MXV� FRJHQV� QRUPV� DQG�
REOLJDWLRQV� HUJD� RPQHV�� ,W� LV� UHFRJQL]HG� WKDW� ZKLOH� DOO�
REOLJDWLRQV�HVWDEOLVKHG�E\� MXV�FRJHQV norms, as referred 
to in conclusion (33) above, also have the character of 
HUJD omnes� REOLJDWLRQV�� WKH� UHYHUVH� LV� QRW� QHFHVVDULO\�
true.997 Not all HUJD omnes�REOLJDWLRQV�DUH�HVWDEOLVKHG�E\�

994�6HH�$UWLFOH����SDUDJUDSK�����RI�WKH�&KDUWHU�RI�WKH�8QLWHG�1DWLRQV�
995 In the words of the ICJ, “an essential distinction should be drawn 

EHWZHHQ�WKH�REOLJDWLRQV�RI�D�6WDWH�WRZDUGV�WKH�LQWHUQDWLRQDO�FRPPXQLW\�
DV�D�ZKROH��DQG�WKRVH�DULVLQJ�YLV�j�YLV�DQRWKHU�6WDWH�LQ�WKH�¿HOG�RI�GLS-
lomatic protection. By their very nature the former are the concern of 
DOO�6WDWHV��,Q�YLHZ�RI�WKH�LPSRUWDQFH�RI�WKH�ULJKWV�LQYROYHG��DOO�6WDWHV�
FDQ�EH�KHOG�WR�KDYH�D�OHJDO�LQWHUHVW�LQ�WKHLU�SURWHFWLRQ��WKH\�DUH�REOLJD-
tions HUJD�RPQHV” (%DUFHORQD�7UDFWLRQ��6HFRQG�3KDVH (see footnote 35 
DERYH���S������SDUD�������2U�� LQ�DFFRUGDQFH�ZLWK� WKH�GH¿QLWLRQ�E\� WKH�
,QVWLWXWH�RI�,QWHUQDWLRQDO�/DZ��DQ�REOLJDWLRQ�HUJD�RPQHV�LV�³DQ�REOLJD-
WLRQ�XQGHU�JHQHUDO�LQWHUQDWLRQDO�ODZ�WKDW�D�6WDWH�RZHV�LQ�DQ\�JLYHQ�FDVH�
to the international community, in view of its common values and its 
FRQFHUQ�IRU�FRPSOLDQFH��VR�WKDW�D�EUHDFK�RI�WKDW�REOLJDWLRQ�HQDEOHV�DOO�
States to take action” (Yearbook of the Institute of International Law, 
Session of Krakow 2005—Second Part, vol. 71-II (2006), p. 297, reso-
OXWLRQ�,��³2EOLJDWLRQV�HUJD�RPQHV�in the International Law”), art. 1 (a)).

996 See <HDUERRN�«�������YRO��,,��3DUW�7ZR��DQG�FRUULJHQGXP��S������
�DUWLFOH�����SDUDJUDSK����� �b) of the draft articles on responsibility of 
6WDWHV�IRU�LQWHUQDWLRQDOO\�ZURQJIXO�DFWV���7KLV�ZRXOG�LQFOXGH�FRPPRQ�
article 1 of the Geneva Convention for the Amelioration of the Condi-
tion of the Wounded and Sick in Armed Forces in the Field (Conven-
tion I), the Geneva Convention for the Amelioration of the Condition of 
the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea 
(Convention II), the Geneva Convention relative to the Treatment of 
Prisoners of War (Convention III), and the Geneva Convention relative 
to the Protection of Civilian Persons in Time of War (Convention IV), 
DOO�RI����$XJXVW������

997�$FFRUGLQJ�WR�WKH�,&-��³>V@XFK�REOLJDWLRQV�GHULYH��IRU�H[DPSOH��LQ�
FRQWHPSRUDU\�LQWHUQDWLRQDO�ODZ��IURP�WKH�RXWODZLQJ�RI�DFWV�RI�DJJUHV-
VLRQ��DQG�RI�JHQRFLGH��DV�DOVR�IURP�WKH�SULQFLSOHV�DQG�UXOHV�FRQFHUQLQJ�
WKH�EDVLF�ULJKWV�RI�WKH�KXPDQ�SHUVRQ��LQFOXGLQJ�SURWHFWLRQ�IURP�VODYHU\�
DQG�UDFLDO�GLVFULPLQDWLRQ��6RPH�RI�WKH�FRUUHVSRQGLQJ�ULJKWV�RI�SURWHF-
WLRQ�KDYH�HQWHUHG�LQWR�WKH�ERG\�RI�JHQHUDO�LQWHUQDWLRQDO�ODZ�«���RWK-
ers are conferred by international instruments of a universal or quasi-
universal character” (%DUFHORQD� 7UDFWLRQ� �6HFRQG�3KDVH��� -XGJPHQW��
(footnote 35 above)��p. 32, para. 34). See also (DVW�7LPRU��3RUWXJDO v. 
$XVWUDOLD���-XGJPHQW��,�&�-��5HSRUWV�����, p. 90, at p. 102, para. 29. See 
also /HJDO�&RQVHTXHQFHV�RI�WKH�&RQVWUXFWLRQ�RI�D�:DOO�LQ�WKH�2FFXSLHG�
Palestinian Territory (footnote 950 above), pp. 199 and 200, paras. 155 
DQG������LQFOXGLQJ�DV�HUJD�RPQHV�REOLJDWLRQV�³FHUWDLQ�«�REOLJDWLRQV�
XQGHU�LQWHUQDWLRQDO�KXPDQLWDULDQ�ODZ´�DV�ZHOO�DV�WKH�ULJKW�RI�VHOI�GHWHU-
PLQDWLRQ���)RU�WKH�SURKLELWLRQ�RI�JHQRFLGH�DV�DQ�HUJD�RPQHV�REOLJDWLRQ��

SHUHPSWRU\�QRUPV�RI�JHQHUDO�LQWHUQDWLRQDO�ODZ��7KLV�LV�WKH�
FDVH��IRU�H[DPSOH��RI�FHUWDLQ�REOLJDWLRQV�XQGHU�³WKH�SULQ-
FLSOHV�DQG�UXOHV�FRQFHUQLQJ�WKH�EDVLF�ULJKWV�RI�WKH�KXPDQ�
person”,998�DV�ZHOO�DV�RI�VRPH�REOLJDWLRQV�UHODWLQJ�WR�WKH�
JOREDO�FRPPRQV�999

(39) 'LIIHUHQW�DSSURDFKHV�WR�WKH�FRQFHSW�RI�REOLJDWLRQV�
HUJD�RPQHV��7KH�FRQFHSW�RI�HUJD�RPQHV�REOLJDWLRQV�KDV�
DOVR�EHHQ�XVHG� WR� UHIHU� WR� WUHDW\�REOLJDWLRQV� WKDW�D�6WDWH�
RZHV� WR�DOO�RWKHU�6WDWHV�SDUWLHV� �REOLJDWLRQV�HUJD�RPQHV 
partes)1000� RU� WR� QRQ�SDUW\� 6WDWHV� DV� WKLUG� SDUW\� EHQH¿-
ciaries. In addition, issues of territorial status have fre-
quently been addressed in HUJD� RPQHV� WHUPV�� UHIHUULQJ�
to their opposability to all States.1001 Thus, boundary and 
WHUULWRULDO�WUHDWLHV�KDYH�EHHQ�VWDWHG�WR�³UHSUHVHQW>@�D�OHJDO�
UHDOLW\� ZKLFK� QHFHVVDULO\� LPSLQJHV� XSRQ� WKLUG� 6WDWHV��
because they have effect HUJD�RPQHV”.1002

(40) The relationship between MXV�FRJHQV�DQG�WKH�REOLJD�
WLRQV�XQGHU�WKH�&KDUWHU�RI�WKH�8QLWHG�1DWLRQV. The Char-
ter of the United Nations has been universally accepted by 
6WDWHV�DQG� WKXV�D�FRQÀLFW�EHWZHHQ� MXV�FRJHQV norms and 
&KDUWHU�REOLJDWLRQV�LV�GLI¿FXOW�WR�FRQWHPSODWH��,Q�DQ\�FDVH��
DFFRUGLQJ�WR�$UWLFOH�����SDUDJUDSK�����RI� WKH�&KDUWHU�� WKH�
Security Council shall act in accordance with the Purposes 
and Principles of the United Nations which include norms 
that have been subsequently treated as MXV�FRJHQV.

(41) 7KH�RSHUDWLRQ�DQG�HIIHFW�RI�MXV�FRJHQV�QRUPV�DQG�
$UWLFOH�����RI�WKH�&KDUWHU�RI�WKH�8QLWHG�1DWLRQV:

(a�� D� UXOH� FRQÀLFWLQJ� ZLWK� D� QRUP� RI� MXV� FRJHQV 
becomes thereby LSVR�IDFWR�YRLG�

(b�� D�UXOH�FRQÀLFWLQJ�ZLWK�$UWLFOH�����RI�WKH�&KDUWHU�
of the United Nations becomes inapplicable as a result of 
VXFK�FRQÀLFW�DQG�WR�WKH�H[WHQW�RI�VXFK�FRQÀLFW�

see $SSOLFDWLRQ�RI�WKH�&RQYHQWLRQ�RQ�WKH�3UHYHQWLRQ�DQG�3XQLVKPHQW�RI�
WKH�&ULPH�RI�*HQRFLGH��%RVQLD�DQG�+HU]HJRYLQD�v.�<XJRVODYLD� (foot-
note 904 above), pp. 615–616, para. 31, and $UPHG�$FWLYLWLHV�RQ� WKH�
7HUULWRU\�RI�WKH�&RQJR��1HZ�$SSOLFDWLRQ������� (footnote 637 above), 
pp. 31–32, para. 64. In the )XUXQGåLMD�FDVH��WRUWXUH�ZDV�GH¿QHG�DV�ERWK�
D� SHUHPSWRU\�QRUP�DQG� DQ�REOLJDWLRQ�HUJD�RPQHV, see 3URVHFXWRU�v. 
$QWR�)XUXQGåLMD, &DVH�1R��,7���������7��7ULDO�&KDPEHU�,,��-XGJHPHQW�
RI����'HFHPEHU�����, ILR, vol. 121 (2002), p. 260, para. 151.

998 %DUFHORQD� 7UDFWLRQ� �6HFRQG� 3KDVH��� -XGJPHQW� (footnote 35 
above)��p. 32, para. 34.

999�7KH�REOLJDWLRQV�DUH�LOOXVWUDWHG�E\�DUWLFOH���RI�WKH�7UHDW\�RQ�SULQFL-
SOHV�JRYHUQLQJ�WKH�DFWLYLWLHV�RI�6WDWHV�LQ�WKH�H[SORUDWLRQ�DQG�XVH�RI�RXWHU�
VSDFH��LQFOXGLQJ�WKH�PRRQ�DQG�RWKHU�FHOHVWLDO�ERGLHV�DQG�DUWLFOH�����RI�
the United Nations Convention on the Law of the Sea.

1000 See Yearbook of the Institute of International Law (footnote 995 
above), resolution I, article 1 (b).

1001 “In my view, when a title to an area of maritime jurisdiction 
exists—be it to a continental shelf or (DUJXHQGR��WR�D�¿VKHU\�]RQH²LW�
exists HUJD�RPQHV, i.e., is opposable to all States under international 
law” (separate opinion of Vice-President Oda, 0DULWLPH�'HOLPLWDWLRQ�LQ�
WKH�$UHD�EHWZHHQ�*UHHQODQG�DQG�-DQ�0D\HQ��-XGJPHQW��,�&�-��5HSRUWV�
������S������DW�S�������SDUD�������6HH�DOVR�WKH�VHSDUDWH�RSLQLRQ�RI�-XGJH�
De Castro in /HJDO�&RQVHTXHQFHV� IRU� 6WDWHV� RI� WKH�&RQWLQXHG�3UHV�
HQFH�RI�6RXWK�$IULFD�LQ�1DPLELD��6RXWK�:HVW�$IULFD��QRWZLWKVWDQGLQJ�
6HFXULW\�&RXQFLO�5HVROXWLRQ�������������IRRWQRWH����DERYH���³D�OHJDO�
status—like the iura in re with which it is sometimes confused—is 
effective inter omnes and HUJD�RPQHV´��S��������6HH�DOVR�WKH�GLVVHQWLQJ�
RSLQLRQ�RI�-XGJH�6NXELV]HZVNL��LQ�(DVW�7LPRU (footnote 997 above), at 
p. 248, paras. 78–79.

1002 *RYHUQPHQW� RI� WKH� 6WDWH� RI� (ULWUHD� v.� WKH� *RYHUQPHQW� RI� WKH�
5HSXEOLF� RI� <HPHQ� �3KDVH� 2QH�� 7HUULWRULDO� 6RYHUHLJQW\� DQG� 6FRSH�
RI� WKH�'LVSXWH�, Arbitration Tribunal, 9 October 1998, ILR, vol. 114 
(1999), p. 1, at p. 48, para. 153.



���� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

(42) +LHUDUFK\� DQG� WKH� SULQFLSOH� RI� KDUPRQL]DWLRQ. 
&RQÀLFWV�EHWZHHQ�UXOHV�RI� LQWHUQDWLRQDO� ODZ�VKRXOG�EH�
resolved in accordance with the principle of harmoni-
]DWLRQ��DV�ODLG�RXW�LQ�FRQFOXVLRQ�����DERYH��,Q�WKH�FDVH�
RI� FRQÀLFW� EHWZHHQ� RQH� RI� WKH� KLHUDUFKLFDOO\� VXSHULRU�

norms referred to in this section and another norm of 
international law, the latter should, to the extent pos-
sible, be interpreted in a manner consistent with the for-
mer. In case this is not possible, the superior norm will 
prevail.


