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(a) neither of his parents was a citizen of Nigeria and his father pos-
sessed such immunity from suit and legal process as is accorded
to an envoy of a foreign sovereign power accredited to the Federa-
tion; or )

(b) his father was an enemy alien and the birth occurred in a place
then under occupation by the enemy.

Persons born outside Nigeria after 30th Sepiember, 1960

11. A person born outside Nigeria after the thirtieth day of September,
1960, shall become a citizen of Nigeria at the date of his birth if at that
date his father is a citizen of Nigeria otherwise than by virtue of this
section or subsection (2) of section 7 of this Constitution.

Dual citizenship

12. Any person who, upon his attainment of the age of twenty-one

years, was a citizen of Nigeria and also a citizen of some country other
than Nigeria shall cease to be a citizen of Nigeria upon his attainment
of the age of twenty-two years (or, in the case of a person of unsound
mind, at such later date as may be prescribed by Parliament) unless he
has renounced his citizenship of that other country, taken the oath of
allegiance and, in the case of a person who is a citizen of Nigeria by
virtue of subsection (2) of section 7 of this Constitution, has made such
declaration of his intentions concerning residence or employment as may
be prescribed by Parliament:
- Provided that where a person cannot renounce his citizenship of the
other country under the law of that country he may instead make such
declaration concerning that citizenship as may be prescribed by
Parliament.

Pakistan

Transmitted by notes verbales dated 10 December 1962 and 14 Fuly 1965
of the Permanent Mission to the United Nations

A. OBSERVATIONS
[Achievement of independence by Pakistan]

Pakistan did not achieve independence by any treaty, decree or
regulation. The Indo-Pakistan sub-continent was a part of the British
Empire. The British Parliament, on 18 July 1947, passed an Act known
as the Indian Independence Act, 1947 (10 and 11 Geo. 6 Chap. 30)
whereby from the 14th day of August 1947, the sub-continent was
divided into two independent dominions, viz. India and Pakistan.
Under the authority of this legislation, the Constituent Assembly of
Pakistan, in 1956, enacted its own Constitution as a result of which
Pakistan became a Republic within the Commonwealth.
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B. LAWS AND DECREES

1. InDIAN INDEPENDENCE AcT, 1947! — AN ACT TO MAKE PROVISION
FOR THE SETTING UP IN INDIA OF TWO INDEPENDENT DDOMINIONS, TO
SUBSTITUTE OTHER PROVISIONS FOR CERTAIN PROVISIONS OF THE GOVERN-
MENT OF INDIA Act, 1935, WHICH APPLY OUTSIDE THOSE DOMINIONS,
AND TO PROVIDE FOR OTHER MATTERS CONSEQUENTIAL ON OR CON-
NECTED WITH THE SETTING UP OF THOSE DOMINIONS

1. The new Dominions.—(1) As from the fifteenth day of August,
nineteen hundred and forty-seven, two independent Dominions shall be
set up in India, to be known respectively as India and Pakistan.

(2) The said Dominions are hereafter in this Act referred to as “the
new Dominions”, and the said fifteenth day of August is hereafter in this
Act referred to as “‘the appointed day”’.

2. Territories of the new Dominions.—(1) Subject to provisions of
subsections (3) and (4) of this section, the territories of India shall be
the territories under the sovereignty of His Majesty which, immediately
before the appointed day, were included in British India except the
territories which, under subsection (2) of this section, are to be the
territories of Pakistan,

(2) Subject to the provisions of subsections (3) and (4) of this section,
the territories of Pakistan shall be—

(a) the territories which, on the appointed day, are included in the
Provinces of East Bengal and West Punjab, as constituted under
the two following sections;

(b) the territories which, at the date of the passing of this Act, are
included in the Province of Sind and the Chief Commissioner’s
Province of British Baluchistan; and

(¢) if, whether before of after the passing of this Act but before the
appointed day, the Governor-General declares that the majority
of the valid votes cast in the referendum which, at the date of the
passing of this Act, is being or has recently been held in that behalf
under his authority in the North West Frontier Province are in
favour of representatives of that Province taking part in the
Constituent Assembly of Pakistan, the territories which, at the
date of the passing of this Act, are included in that Province.

(3) Nothing in this section shall prevent any area being at any time
included in or excluded from either of the new Dominions, so, however,
that—

(a) no area not forming part of the territories specified in subsection (1)
or, as the case may be, subsection (2), of this section shall be
included in either Dominion without the consent of that Dominion;
and

(b) no area which forms part of the territories specified in the said
subsection (1) or, as the case may be, the said subsection (2),
or which has after the appointed day been included in either
Dominion, shall be excluded from that Dominion without the
consent of that Dominion.

. 1 10 and 11 Geo. 6 Chap. 30. Evaluated by the British Parliament on 18 July
947.
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(4) Without prejudice to the generality of the provisions of sub-
section (3) of this section, nothing in this section shall be construed as
preventing the accession of Indian States to either of the new Dominions.

3. Bengal and Assam. — (1) As from the appointed day—

(a) the Province of Bengal, as constituted under the Government of
India Act, 1935, shall cease to exist; and

(b) there shall be constituted in lieu thereof two new Provinces, to be
known respectively as East Bengal and West Bengal.

(2) If, whether before of after the passing of this Act, but before the
appointed day, the Governor-General declares that the majority of the
valid votes cast in the referendum which, at the date of the passing of this
Act, is being or has recently been held in that behalf under his authority
in the District of Sylhet are in favour of that District forming part of the
new Province of East Bengal, then, as from that day, a part of the
Province of Assam shall, in accordance with the provisions of sub-
section (3) of this section, form part of the new Province of East Bengal.

(3) The boundaries of the new Provinces aforesaid and, in the event
mentioned in subsection (2) of this section, the boundaries after the
appointed day of the Province of Assam, shall be such as may be deter-
mined, whether before or after the appointed day, by the award of a
boundary commission appointed or to be appointed by the Governor-
General in that behalf, but until the boundaries are so determined—

(a) the Bengal Districts specified in the First Schedule to this Act,
together with, in the event mentioned in subsection (2) of this
section, the Assam District of Sylhet, shall be treated as the
territories which are to be comprised in the new Province of East
Bengal;

(b) the remainder of the territories comprised at the date of the
passing of this Act in the Province of Bengal shall be treated as
the territorics which are to be comprised in the new Province
of West Bengal; and

(c) in the event mentioned in subsection (2) of this section, the
District of Sylhet shall be excluded from the Province of Assam.

(4) In this section, the expression “award’ means, in relation to a
boundary commission, the decisions of the chairman of that commission
contained in his report to the Governor-General at the conclusion of the
commission’s proceedings. :

4. The Punjab. — (1) As from the appointed day—

(a) the Province of the Punjab, as constituted under the Government

of India Act, 1935, shall cease to exist; and

(b) there shall be constituted two new Provinces, to be known res-
pectively as West Punjab and East Punjab.

(2) The boundaries of the said new Provinces shall be such as may be
determined, whether before or after the appointed day, by the award of
a boundary commission appointed or to be appointed by the Governor-
General in that behalf, but until the boundaries are so determined—

(a) the Districts specified in the Second Schedule to this Act shall be
treated as the territories to be comprised in the new Province of
West Punjab; and

(b) the remainder of the territories comprised at the date of the
passing of this Act in the Province of the Punjab shall be treated as
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the territories which are to be comprised in the new Province of
East Punjab.

(3) In this section, the expression “award’, means, in relation to a
boundary commission, the decisions of the chairman of that commission
contained in his report to the Governor-General at the conclusion of the
commission’s proceedings.

7. Consequences of the setting up of the new Dominions. — (1) As from the
appointed day—

(a) His Majesty’s Government in the United Kingdom have no
responsibility as respects the government of any of the territories
which, immediately before that day, were included in British
India;

(b) the suzerainty of His Majesty over the Indian States lapses, and
with it, all treaties and agreements in force at the date of the
passing of this Act between His Majesty and the rulers of Indian
States, all functions exercisable by His Majesty at that date with
respect to Indian States, all obligations of His Majesty existing at
that date towards Indian States or the rulers thereof, and all powers,
rights, authority or jurisdiction exercisable by His Majesty at that
date in or in relation to Indian States by treaty, grant, usage,
sufferance or otherwise; and

(c) there lapse also any treaties or agreements in force at the date of
the passing of this Act between His Majesty and any persons
having authority in the tribal areas, any obligations of His
Majesty existing at thatdate toany such persons or withrespecttothe
tribal areas, and all powers, rights, authority or jurisdiction exer-
cisable at that date by His Majesty in or in relation to the tribal
areas by treaty, grant, usage, sufferance or otherwise:

Provided that, notwithstanding anything in paragraph (b) or para-
graph (c) of this subsection, effect shall, as nearly as may be, continue
to be given to the provisions of any such agreement as is therein referred
to which relate to customs, transit and communications, posts and tele-
graphs, or other like matters, until the provisions in question are de-
nounced by the Ruler of the Indian State or person having authority
in the tribal areas on the one hand, or by the Dominion or Province
or other part thereof concerned on the other hand, or are superseded
by subsequent agreements.

(2) The assent of the Parliament of the United Kingdom is hereby
given to the omission from the Royal Style and Titles of the words
“Indiae Imperator’” and the words “Emperor of India” and to the
issue by His Majesty for that purpose of His Royal Proclamation under
the Great Seal of the Realm.

- . .

10. Secretary of State’s services, etc. — (1) The provisions of this Act
keeping in force provisions of the Government of India Act, 1935, shall
not continue in force the provisions of that Act relating to appointments
to the civil services of, and civil posts under, the Crown in India by the
Secretary of State, or the provisions of that Act relating to the reservation
of posts.
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(2) Every person who—

(a) having been appointed by the Secretary of State, or Secretary of
State 1n Council, to a civil service of the Crown in India continues
on and after the appointed day to serve under the Government of
either of the new Dominions or of any Province or part thereof; or

(b) having been appointed by His Majesty before the appointed day
to be a judge of the Federal Court or of any court which is a High
Court within the meaning of the Government of India Act,1935,
continues on and after the appointed day to serve as a judge in
either of the new Dominions,

shall be entitled to receive from the Governments of the Dominions and
Provinces or parts which he is from time to time serving or, as the case
may be, which are served by the courts in which he is from time to time
a judge, the same conditions of service as respects remuneration, leave
and pension, and the same rights as respects disciplinary matters or, as
the case may be, as respects the tenure of his office, or rights as similar
thereto as changed circumstances may permit, as that person was entitled
to immediately before the appointed day.

(3) Nothing in this Act shall be construed as enabling the rights and
liabilities of any person with respect to the family pension funds vested in
Commissioners under section two hundred and seventy-three of the
Government of India Act, 1935, to be governed otherwise than by Orders
in Council made (whether before or after the passing of this Act or the
appointed day) by His Majesty in Council and rules made (whether
before or after the passing of this Act or the appointed day) by a Secre-
tary of State or such other Minister of the Crown as may be designated
in that behalf by Order in Council under the Ministers of the Crown
(Transfer of Functions) Act, 1946.

15. Legal proceedings by and against the Secretary of State. — (1) Notwith-
standing anything in this Act, and, in partieular, notwithstanding any of
the provisions of the last preceding section, any provision of any enactment
which, but for the passing of this Act, would authorise legal proceedings
to be taken, in India or elsewhere, by or against the Secretary of State
in respect of any right or liability of India or any part of India shall
cease to have effect on the appointed day, and any legal proceedings
pending by virtue of any such provision on the appointed day shall,
by virtue of this Act, abate on the appointed day, so far asthe Secretary
of State is concerned.

(2) Subject to the provisions of this subsection, any legal proceedings
which, but for the passing of this Act, could have been brought by or
against the Secretary of State in respect of any right or liability of India,
or any part of India, shall instead be brought—

(a) in the case of proceedings in the United Kingdom, by or against
the High Commissioner;

(b) in the case of other proceedings, by or against such person as may
be designated by order of the Governor-General under the pre-
ceding provisions of this Act or otherwise by the law of the new
Dominion concerned,

and any legal proceedings by or against the Secretary of State in respect
of any such right or liability as aforesaid which are pending immediately
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before the appointed day shall be continued by or against the High
Commissioner or, as the case may be, the person designated as aforesaid;

Provided that, at any time after the appointed day, the right con-
ferred by this subsection to bring or continue proceedings may, whether
the proceedings are by, or are against, the High Commissioner or person
designated as aforesaid, be withdrawn by a law of the Legislature of
either of the new Dominions so far as that Dominion is concerned, and
any such law may operate as respects proceedings pending at the date
of the passing of the law.

(3) In this section, the expression “‘the High Commissioner’’ means,
in relation to each of the new Dominions, any such officer as may for the
time being be authorised to perform in the United Kingdom, in relation
to that Dominion, functions similar to those performed before the ap-
pointed day, in relation to the Governor-General in Council, by the
High Commissioner referred to in section three hundred and two of the
Government of India Act, 1935; and any legal proceedings which,
immediately before the appointed day, are the subject of an appeal to
His Majesty in Council, or of a petition for special leave to appeal to
His Majesty in Council, shall be treated for the purposes of this section
as legal proceedings pending in the United Kingdom:.

18. Provisions as to existing laws, ete. — (1) In so far as any Act of
Parliament, Order in Council, order, rule, regulation or other instru-
ment passed or made before the appointed day operates otherwise than
as part of the law of British India or the new Dominions, references
therein to India or British India, however worded and whether by name
or not, shall, in so far as the context permits and except so far as Parlia-
ment may hereafter otherwise provide, be construed as, or as including,
references to the new Dominions, taken together, or taken separately,
according as the circumstances and subject matter may require:

Provided that nothing in this subsection shall be construed as con-
tinuing in operation any provision in so far as the continuance thereof
as adapted by this subsection is inconsistent with any of the provisions
of this Act other than this section.

(2) Subject to the provisions of subsection (1) of this section and to
any other express provision of this Act, the Orders in Council made un-
der subsection (5) of section three hundred and eleven of the Govern-
ment of India Act, 1935, for adapting and modifying Acts of Parliament
shall, except so far as Parliament may hereafter otherwise provide, con-
tinue in force in relation to all Acts in so far as they operate otherwise
than as part of the law of British India or the new Dominions.

(3) Save as otherwise expressly provided in this Act, the law of
British India and of the several parts thereof existing imniediately before
the appointed day shall, so far as applicable and with the necessary
adaptations, continue as the law of each of the new Dominions and the
several parts thereof until other provision is made by laws of the Legis-
lature of the Dominion in question or by any other Legislature or other
authority having power in that behalf.

(4) It is hereby declared that the Instruments of Instructions issued
before the passing of this Act by His Majesty to the Governor-General
and the Governors of Provinces lapse as from the appointed day, and
nothing in this Act shall be construed as continuing in force any provi-
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sion of the Government of India Act, 1935, relating to such Instruments
of Instructions.

(5) As from the appointed day, so much of any enactment as requires
the approval of His Majesty in Council to any rules of court shall not
apply to any court in either of the new Dominions.

2. PakisTaN (CONSEQUENTIAL ProvisioN) Acrt, 1956' — AN AcT TO
MAKE PROVISION AS TO THE OPERATION OF THE LAW IN RELATION TO
PARISTAN AND PERSONS AND THINGS IN ANY WAY BELONGING TO OR
CONNECTED WITH PAKISTAN, IN VIEW OF PAKISTAN’S BECOMING A
REPUBLIC WHILE REMAINING A MEMBER OF THE COMMONWEALTH

WHEREAS on the twenty-third day of March, nineteen hundred and
fifty-six, Pakistan is to become a Republic while remaining a member
of the Commonwealth

Be it enacted by the Queen’s most Excellent Majesty, by and with the
advice and consent of the Lords Spiritual and Temporal, and Commons,
in this present Parliament assembled, and by the authority of the same,
as follows:— .

l. — (1) On and after the date of Pakistan’s becoming a Republic,
all existing law, that is to say, all law which, whether being a rule of
law or a provision of an Act of Parliament or of any other enactment
or instrument whatsoever, is in force on that date or has been passed
or made before that date and comes into force thereafter, shall, until
provision to the contrary is made by an authority having power to
alter that law and subject to the provisions of subsection (3) of this
section, have the same operation in relation to Pakistan, and to persons
and things in any way belonging to or connected with Pakistan, as it
would have had if Pakistan had not become a Republic.

(2) This Act extends to law of, or of any part of, the United Kingdom,
Southern Rhodesia, a colony, a protectorate or a United Kingdom
trust territory:

Provided that this Act—

(a) does not extend to any law passed by the Federal Legislature of

Rhodesia and Nyasaland;

(b) extends to other law of] or of any part of, Southern Rhodesia so
far only as concerns law which can be amended neither by a law
passed by the Legislature; and

(¢) extends to other law of, or of any part of, Northern Rhodesia or
Nyasaland so far only as concerns law which cannot be amended
by a law passed by the said Federal Legislature.

The references in this subsection to a colony, to a protectorate and to a
United Kingdom trust territory.shall be construed as if they were refer-
ences contained in the British Nationality Act, 1948.

(3) Her Majesty may by Order in Council make provision for such
modification of any existing law to which this Act extends as may appear
to her to be necessary or expedient in view of Pakistan’s becoming a
Republic while remaining a member of the Commonwealth, and sub-

: 154- and 5 Eliz. 2 Chap. 31. Enacted by the British Parliament on 15 March
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section (1} of this section shall have effect in relation to any such law
as modified by such an Order save in so far as the contrary intention
appears in the Order.

An Order in Council under this section—

(a) may be made either before or after Pakistan becomes a Republie,
and may be revoked or varied by a subsequent Order in Council;
and

(b) shall be subject to annulment in pursuance of a resolution of
either House of Parliament.

9. This Act may be cited as the Pakistan (Consequential provision)
Act, 1956.

C. DECISIONS OF NATIONAL COURTS
TEXTS OF JUDGMENTS

Supreme Court of Pakistan (Appellate Jurisdiction)

Yangtze (London) Limited v. Barlas Brothers (Karachi) and Co.: Fudgment of
6 June 1961 (Civil appeal No. 159 of 1960)

[Incorporation of international agreements into municipal law —
Operation of the “Arbitration (Protocol and Convention) Act 1937”
in Pakistan subject to fulfilment by its Central Government of special
conditions laid down in Section 2 of the said Act — Fresh notifications
by Pakistan required — Succession to treaty rights and obligations
under international law — Succession by Pakistan to international
rights and obligations of British India under the “Indian Indepen-
dence Act, 1947 and the “Indian Independence (International
Arrangements) Order, 1947 — Suecession to rights and obligations
deriving from British India’s membership of international organiza-
tions — The question of Pakistan’s adherance to the 1923 Protocol
on Arbitration Clauses’” and the 1927 Convention on the Execution
of Foreign Arbitral Awards” — State’s sovereignty implies the right
to decide on the establishment of treaty relations with other States —
Role of the Judiciary in matters pertaining to the conduct of inter-
national relations]

“This is a certificated appeal from the judgment and order of a Division
Bench of the High Court of West Pakistan sitting at Karachi whereby an
order of a learned Single Judge of the Chief Court of Sind directing that
an award of the London Court of Arbitration be made a rule of the
said Court and a decree be passed in terms thereof was set aside.

The appellant, which is a company registered in England under the
English Companies Act and carries on business in London, entered into
various contracts during the years 1948 to 1950 with the respondent
firm carrying on business at Karachi for the purchase of sheep casings.
These contracts were in the first instance made by cablegrams but some
used to be sent in duplicate by the appellant to the respondent firm
for it to sign and return one of the said forms.

In relation to six of these contracts, however, differences and disputes
arose between the parties, and the appellant, in terms of the arbitration
clause contained in each of the said printed contract forms, referred the
disputes relating to all the said six contracts to the arbitration of the
London Court of Arbitration on the 12th April, 1951. The respondent
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firm, it appears, had not signed three out of the abovementioned six
contract forms with regard to which disputes were alleged to have
arisen though it does not deny having entered into the contracts which
they purported to confirm. But when the London Court of Arbitration
called upon the respondent firm to file its preliminary comments it
denied having ever agreed to any arbitration or to have any knowledge
_ of the nature of the disputes raised by the appellant and demanded
photostatic copies of the confirmations of the said contracts in order to
satisfy itself that they bore its signatures.

The Court of Arbitration furnished the respondent firm with a copy
of the appellant’s letter concerning the disputes and the photostatic
copies of the three signed contracts and also informed the respondent
firm that after its statement is filed the said court would decide as to
whether it had jurisdiction to arbitrate in respect of the disputes arising
from the unsigned contracts. The respondent firm neither filed any
statement nor gave any reply to Court of Arbitration which, thereupon,
nominated an arbitrator and gave notice by registered post to the re-

" spondent firm to file its statement of defence. The latter refused to accept
the registered notices and letters sent to it but in answer to a cablegram
intimating that the 28th February 1952 had been fixed as the date of
hearing before the arbitrator, maintained that even the three signed
contracts had become null and void as the appellant had failed to open
the requisite letters of credit stipulated for in the said contracts.

The respondent firm was again informed that all questions of juris-
diction sought to be raised by i1t would be decided by the arbitrator but
the said firm thereafter neither acknowledged any of the communications
received from the London Court of Arbitration nor took any part in the
proceedings before the arbitrator. In the circumstances an ex parie
award was made against the respondent firm on the 18th April, 1952,
for £11,417-13-7d. with costs assessed at £378. This was the award
which the appellant sought to enforce as a foreign award in the then
Sind Chief Court under the provisions of the Arbitration (Protocol and
Convention) Act 1937 by applying on the 12th July, 1952 to file the
said award in Court in terms of Section 5 thereof. This application was
opposed by the respondent firm on, inter alia, the grounds that the
Arbitration (Protocol and Convention) Act 1937, was not applicable to
Pakistan and that in any event the award was not a foreign award
within the meaning of the said Act. The Sind Chief Court took the view
that the preamble to the Act itself clearly indicated that the Act applied
to the Provinces and the Capital of the Federation of Pakistan and that
the award was enforceable in Pakistan as the respondent firm had failed
to show that it suffered from any of the defects, mentioned in Section 7
(2) of the said Act, which alone could render a foreign award, to which
the Act applied, unenforceable. Hence it ordered the award to be filed
and passed a decree in terms thereof.

The preamble to the said Act reads as follows:—

“Whereas India was a State signatory to the Protocol on Arbitra-
tion Clauses! set forth in the first Schedule, and to the Convention on

! League of Nations, Treaty Series, vol. XXVII, p. 158. Signed at Geneva on
24 September 1923. Came into force on 28 July 1924.
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the Execution of Foreign Arbitral Awards! set forth in the Second
Schedule, subject in each case to a reservation of the right to limit its
obligations in respect thereof to contracts which are considered as
commercial under the law in force in the provinces and the Capital
of the Federation:

And whereas it is expedient, for the purpose of giving effect to the
said Protocol and of enabling the said Convention to become opera-
tive in the provinces and the Capital of the Federation, to make certain
further provisions respecting the law of arbitration.”

Presumably because the second paragraph of the Preamble quoted
above manifested an intention to give eflect to the Protocol on Arbitra-
tion Clauses and the Convention on the Execution of Foreign Arbitral
Awards appended as schedules to the said Act in the Provinces and
Capital of the Federation the Sind Chief Court took the view that by
such express adaptation the Act had been made appliable to Pakistan.
Furthermore since under a Notification published by the Government
of India in the Gazette of India on the 8th June, 1938 Great Britain
was one of the countries declared by the Government of India to be a
party to the Convention the award made in London was held to be en-
forceable in accordance with the provisions of the said Act, after its
adaptation, in Pakistan also.

On appeal, however, a Division Bench of the High Court of West
Pakistan reversed this decision and held that the award in question was
not enforceable in Pakistan. After a careful and exhaustive examination
of certain rules of International Law and the provisions of the Protocol,
the Convention, the Arbitration (Protocol and Convention) Act 1937
and the Indian Independence Act 1947 the learned Judges of the Divi-
sion Bench came to the conclusion that even though the Act of 1937
as adapted continued as existing law for Pakistan it could not become
operative until and unless the special conditions laid down in Section 2
thereof for its own operation were fulfilled.

Section 2 of the Arbitration (Protocol and Convention) Act provides:—

“2. In this Act ‘foreign award’ means an award on differences
relating to matters considered as commercial under the law in force
in the provinces and the Capital of the Federation, made after the
28th day of July, 1924,

(a) in pursuance of an agreement for arbitration to which the
rotocol set forth in the First Schedule, applies, and

(b) between persons of whom one is subject to the jurisdiction of
some one of such Powers as the Central Government, being
satisfied that reciprocal provisions have been made, may, by
notification in the Official Gazettc, declare to be parties to the
Convention set forth in the Second Schedule, and of whom the
other is subject to the jurisdiction of some other of the Powers
aforesaid, and

(¢) in one of such territories as the Central Government, being
satisfied that reciprocal provisions have been made, may by
like notifications, declare to be territories to which the said

! League of Nations, Treaty Series, vol. XCII, p. 302, Signed at Geneva on
26 September 1927. Came into force on 25 July 1929.
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Convention applies, and for the purposes of this Act an award
shall not be deemed to be final if any proceedings for the pur-
pose of contesting the validity of the award are pending in the
country in which it was made.”

It will be observed from this that before an award can be enforced as
a “foreign award” under the said Act it must be shown, amongst other
things:

(i) to have been made in respect of differences between persons who
are subject to the jurisdiction of Powers which have been declared
by notification published in the Official Gazette by the Central
Government to be parties to the convention mentioned in the
Act; and

"(ii) to have been made in a territory which has been similarly de-
clared to be a territory to which the said convention applies.

No such notification was produced either before the Chief Court or
the High Court. In the absence, therefore, of any such notification it was
presumed that reciprocal provisions for the enforcement of awards made
in Pakistan did not exist in England, where the award under considera-
tion was made and hence the main condition for the operation of the
Act in Pakistan had not been fulfilled. The High Court appears, further-
more, to have held the view that since Pakistan was a separate inter-
national entity it had to ratify the convention and adhere to the Protocol
independently, for, according to the rules of International Law Pakistan
did not automatically succeed to all the international rights and obliga-~
tions of British India.

It is against this decision that the appellant has now come up on ap-
peal to this Court and it is contended on its behalf that the High Court
had erred in taking the view that notwithstanding the provisions of
Section 18 of the Indian Independence Act and clause 4 of the Indian
Independence (International Arrangements) Order 1947, the Arbitra-
tion (Protocol and Convention) Act 1937 was not operative in Pakistan
or that any fresh notification was required to be issued in Pakistan under
section 2 of the said Act. According to the appellant’s contention by
reason of the abovementioned provisions the rights and obligations
arising out of all international agreements to which British India was a
party devolved upon both India and Pakistan and such agreements
should have been treated as operative in Pakistan as if she was a party
to the same. .

This argument though apparently plausible does not bear scrutiny.
It fails to take into account that under the system of law which prevailed
in British India and now prevails in this country international arrange-
ments affecting private rights and obligations do not become operative
of their own force but require some legislative or other sanction. Such
international arrangements are recognised and enforced in our national
Courts only to the extent they are incorporated into the municipal or
domestic laws of our country and subject to the conditions, if any, there-
in specified. Thus the Protocol on Arbitration Clauses and the Con-
vention on the Execution of Foreign Arbitral Awards had to be in-
corporated in the Arbitration (Protocol and Convention) Act 1937 and
the conditions therein prescribed had to be complied with, by issuing
the notification of the 8th June, 1938, before they could become opera-
tive even in British India.
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The question now is whether having become operative in British
India the said Protocol and Convention were also operative in Pakistan
after she was carved out of the parent state of British India and estab-
lished as an independent state. The learned counsel for the appellant
has, of course, argued that that is what was sought to be achieved by the
provisions of section 18 of the Indian Independence Act and clause 4 of
the Indian Independence (International Arrangements) Order 1947.
The first provided that the law existing in British India before the ap-
pointed day, i.e., 15th August, 1947, shall continue, with nececssary .
adaptations, as the law of Pakistan until repealed or altered by a com-
petent authority. The sccond incorporated an agreement arrived at
between India and Pakistan for the devolution of international rights
and obligations whereby it was, inter alia, agreed that rights and obli-
gations arising under international agreements which did not have an
exclusive territorial application will devolve on both on India and Pakis-
tan and will, if necessary, be apportioned between the two.

It is no doubt correct that the Arbitration (Protocol and Convention)
Act 1937 was an existing law so far as British India was concerncd and,
as such, it was continued in force in Pakistan by reason of the Provisions
of sub-section (3) of section 18 of the Indian Independence Act. Indeed
it was even suitably adapted for the avowed purpose of giving effect to
the said Protocol and to enable the said Convention to become operative
in the Provinces and the Capital of the Federation under thc Pakistan
(Adaptation of Existing Pakistan Laws) Order 1947. But this by itself
was not sufficient to make the Protocol and Convention operative as
the Act itself prescribed that before an award can be treated as “foreign
award” for the purposes of the said Act it must have been made in a
territory declared by notification to be a territory to which the Con-
vention applied and upon differences between persons who are subjects
of Powers declared by notification to be parties to the said Convention.
No such notification has been published as yet by the Government of
Pakistan but it is contended that no such notification was necessary for
the Act having been continued in Pakistan as an existing law the notifi-
cations issued thereunder prior to the appointed day must also be deemed
to have been continued, particularly, since under the Indian Indepen-
dence (International Arrangements) Order 1947 the rights and obligations
arising under the Protocol and Convention had also devolved upon
Pakistan.

With this, however, wc are unable to agree for more than one reason.
Firstly, because, the Indian Independence (International Arrangements)
Order 1947 did not and, indeed, could not provide for the devolution
of treaty rights and obligations which were not capable of being suc-
cecded to by a part of a country, which is severed from the parent
state and established as an independent sovereign power, according to
the practice of States. We advisedly use the expression “practice of
States’ in this regard for there appear to be no settled rules of Inter-
national Law governing the succession of States. But as far as it can be
gathered the consensus of opinion amongst international jurists seems
to be in favour of the view that as a general rule a new State so formed
will succeed to rights and obligations arising only under treaties specifi-
cally relating to its territories, c.g., treaties relating to its boundaries or
regulating the navigation of rivers or providing for guarantees or con-
cessions but not to rights and obligations under treaties, affecting the
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State, as such, or its subjects, e.g. treaties of alliance, arbitration or
commerce. An examination of the provisions of the said Order of 1947
also reveals no intention to depart from this principle. The relevant
provisions thereof are as follows:

““Schedule

‘““AGREEMENT AS TO THE DEVOLUTION OF INTERNATIONAL RIGHTS AND
OBLIGATIONS UPON THE DOMINIONS OF INDIA AND PAKISTAN

“l. The international rights and obligations to which India is
entitled and subject immediately before the 15th day of August, 1947,
will devolve in accordance with the provisions of this agreement.

“2. (1) Membership of all international organisations together
with the rights and obligations attaching to such membership, will
devolve, solely upon the Dominion of India.

“For the purposes of this paragraph any rights or obligations
arising under the Final Act of the United Nations Monetary and
Financial Conference will be deemed to be rights or obligations at-
tached to membership of the International Monetary Fund and to
membership of the International Bank for Reconstruction and Devel-
opment.

“(2) The Dominion of Pakistan will take such steps as may be neces-
sary to apply for membership of such international organisations as it
chooses to join. :

“3. (1) Rights and obligations under international agreements
having an exclusive territorial application to an area comprised in
the Dominion of India will devolve upon that Dominion.

“(2) Rights and obligations under international agreements having
an exclusive territorial application to an area comprised in the Domi-
nion of Pakistan will devolve upon that Dominion.

“4, Subject to Articles 2 and 3 of this agreement rights and obliga-
tions under all international agreements to which India is a party
immediately before the appointed day will devolve both upon the
Dominion of India and upon the Dominion of Pakistan and will,
if necessary, be apportioned between the two Dominions.”’

Under these provisions it is significant that Pakistan does not succeed
to the membership of international organisations or the rights and obli-
gations attaching to such membership but has to apply to become a
member of any organisation she chooses to join. Thus she did not auto-
matically become a member of the United Nations nor did she succeed
to the rights and obligations which attached to India by reason of her
membership of the League of Nations at Geneva or the United Nations.
It is difficult therefore, to appreciate how clause 4 of the said Order can
be said to be applicable to all kinds of international agreements or that
it intended to provide for the succession to rights and obligations of the
parent State which did not normally devolve upon a State established
by succession from the parent State under the rules of International
Law or which attached to the parent State as a consequence of her
membership of an international organisation.

The Protocol on Arbitration Clauses, it appears, was filed sometime
in the year 1923 with the League of Nations at Geneva but then it was
only in the nature of a proposal which was to remain open for acceptance
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by ratification by any member State wishing to avail of it and until at
least two States so ratified the same it could not come into effect. It was
at a much later stage that the Convention on the Execution of Foreign
Arbitral Awards came to be adopted for the ratification of the Protocol
by member States desiring to adhere to it and it was only thereafter
that the Protocol was ratified and the ratifying States took steps to give
effect to it in their own respective territories by suitable legislation. The
ratification could thus be made by only a member State and had to be
deposited with the Secretary-General of the League of Nations. In the
circumstances if Pakistan could not under the Indian Independence
(International Arrangements) Order succeed to the rights and obliga-
tions acquired by British India by virtue of her membership of the League
of Nations or its successor organisation — the United Nations — it
follows that Pakistan could not be deemed to have succeeded to the right
of ratification that British India possessed as a member of the League of
Nations and the ratification of the Protocol by British India could not
ennure to the benefit of Pakistan. The earlier notification of 1938, there-
fore, even under the scheme of devolution incorporated in the above-
mentioned Order, could not continue to be operative in Pakistan which
had to signify its adherence to the Protocol after becoming a member of
the United Nations and acquiring the right to so adhere to the Protocol.
So far, however, as the national Courts of Pakistan are concerned they
could be made aware of such adherenee only by the issuance of the noti-
fication mentioned in section 2 of the Arbitration (Protocol and Con-
vention) Act 1937 by the Central Government of Pakistan.

Secondly, because, the said Order being in the nature of an agreement
between India and Pakistan was not binding upon other States which
may have earlier adhered to the protocol and ratified the Convention.
They may or may not have chosen to enter into the reciprocal arrange-
ments contemplated thereunder with the newly established State. Thus
the Indian Independence (International Arrangements) Order 1947,
even if it intended to lay down a different rule of devolution, could not
effectuate that purpose unless and until the other contracting States
agreed to have such reciprocal arrangements with Pakistan. The old
notification of 1938, therefore, could not by any means be treated as
continuing to be valid in spite of such a vital change of circumstances.
A fresh notification was, in this view of the matter, necessary to indicate
that the foreign Power whose subject wished to enforce an award made
outside Pakistan was a party to the Convention and the place where
the award was made was situated in a territory to which the Convention
applied. In the absence of such a notification it is not possible for national
Courts of Pakistan to hold that the award sought to be enforced is a
“foreign award” within the meaning of section 2 of the Arbitration
(Protocol and Convention) Act 1937, for, the satisfaction thereunder as
to the existence of reciprocal provisions has to be of the Central Govern-
ment of Pakistan and not of the Court. Unless such satisfaction is evi-
denced in the manner indicated in the Act the Courts in this Country
are helpless and are not in a position to hold that the conditions neces-
sary for making such an award enforceable in Pakistan under the pro-
visions of the said Act have been shown to have been fulfilled by the
party seeking to enforce the award, on whom the initial onus clearly lies
to show that the award is a “foreign award” of the nature contemplated
under the Act.
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In this connection it might also be pointed out that for determining
if the conditions mentioned in section 2 of the Act have been fulfilled
it is neithcr necessary nor proper for the national Court to enter upon
any investigation as to whether reciprocal provisions have in fact been
made in the country where the award sought to be filed was made for
the enforcement of awards made in Pakistan. In matters pertaining to
international arrangements the Courts should act in aid of executive
authority and should neither say nor do anything which might cause
embarrassment to that authority in the conduct of its international rela-
tions. Thus if the notification contemplated under the Act had been
issued the national Courts would have been bound to hold that the con-
ditions prescribed for. treating an award as a foreign award had been
fulfilled and would not have been entitled to go bchind the notification
and investigate whether reciprocal provisions did in fact also exist in the
notified country.

In this view of the matter it is not necessary for us, in the present case,
to go into the question as to whether reciprocal provisions have in fact
been made in England for the enforcement of awards made in Pakistan
or whether Pakistan considers herself to have adhered to the Protocol
or become a signatory to the Convention. It is sufficient for us to say
that in the absence of any notification by the Central Government of
Pakistan declaring England to be a party to the Convention and her
territories to be territories to which the said Convention applies the
award in question cannot be held to be a “foreign award” within the
meaning of Section 2 of the Arbitration (Protocol and Convention)
Act 1937 and cannot, therefore, be allowed to be filed in any Court in
Pakistan or enforced like an award made in an arbitration proceeding
in Pakistan.

Another reason that has weighed with us for coming to the conclusion
that the notification of the 8th June 1938 cannot be treated as continuing
in operation is that to hold otherwise would be tantamount to denying
to Pakistan her sovereign right as a “Power” to decide for herself as to
which of the signatory States, if any she would like to continue to have
reciprocal arrangements with for the enforcement of arbitral awards
made in each other’s territories in accordance with the simplified pro-
cedure indicated in the Arbitration (Protocol and Convention) Act 1937.
It may well be that Pakistan may not, on becoming an independent
state, have chosen to continue to have diplomatic relations with one of
the other of the countries mentioned in the earlier notification and in
such event could she, nevertheless, be considered to be still bound to
enforce awards made in such countrics merely because the name of
such a country appeared in the notification issued by the Government
of India in 1938? We think, not.

This does not, however, mean that the appellant has no remedy open

to it, for, awards made by foreign arbitrators could, even before the
- Arbitration (Protocol and Convention) Act 1937 was enacted, be en-
forced by action on the award provided the agreement to submit the
differences to arbitration was made within the jurisdiction of the local
courts.

Having held that the award sought to be filed by the appellant in the
then Sind Chief Court at Karachi was not enforceable in Pakistan in the
same manner as an award to which the Arbitration Act 1940 applied
we do not propose to express any opinion on the other point raised in the
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grounds of appeal as it was not argued at the Bar and a decision thereon
1s not necessary for the disposal of this appeal.
The result, therefore, is that this appeal is dismissed with costs.

(Signed) A. R. Cornerwus C.J.
S. A. Rauman J.

F. AkBar J.

Hamoodur Raaman J.

Philippines

Transmitted by a note verbale dated 22 Fuly 1963 of the Philippine Mission
to the United Nations

A. LAWS AND DECREES
CONSTITUTION OF THE PHILIPPINES, 1935!
Article 1. — The National Territory

SecTioN 1. The Philippines comprises all the territory ceded to the
United States by the Treaty of Paris concluded between the United
States and Spain on the tenth day of December, eighteen hundred and
ninety-cight,? the limits of which are set forth in Article III of said
treaty, together with all the islands embraced in the treaty concluded
at Washington, between the United States and Spain on the seventh
day of November, nineteen hundred,? and in the treaty concluded be-
tween the United States and Great Britain on the second day of January,
nineteen hundred and thirty,* and all territory over which the present
Government of the Philippine Islands exercises jurisdiction.

Article XVII. — Special Provisions Effective upon the Proclamation of the
Independence of The Philippines

Section 1. Upon the proclamation of the President of the United
States recognizing the independence of the Philippines:3

(1) The property rights of the United States and the Philippines shall
be promptly adjusted and settled, and all existing property rights of
citizens or corporations of the United States shall be acknowledged,
respected, and safeguarded to the same extent as property rights of
citizens of the Philippines.

{2) The officials elected and serving under this Constitution shall be
constitutional officers of the free and independent Government of the
Philippines and qualified to function in all respects as if elected directly

t Adopted by the constitutional convention of the Filipino people on 8 Febru-
ary 1935, approved by the President of the United States on 23 March 1935, and
accepted by the voters of the Philippines by referendum on 14 May 1935.

2741?6 Martens, Nouveau Recueil Général de Traités, deuxiéme série, tome XXXII,
p. 74.

3 Ibid., p. 82.

* League of Nations, Treaty Series, vol CXXXVII, p. 297.

‘3 Proclaimed on 4 July 1946.



