
Part Four

MULTILATERAL TREATY-MAKING PROCESS IN
THE UNITED NATIONS, THE SPECIALIZED
AND RELATED AGENCIES AND OTHER INTER-
NATIONAL ORGANIZATIONS

I. UNITED NATIONS

A. CENTRE FOR HUMAN RIGHTS

I. Introduction

1. This outline of techniques and procedures used by the United Nations
in the elaboration of multilateral treaties relating to human rights covers the
following international conventions concluded since the establishment of the
United Nations:

-Convention on the Prevention and Punishment of the Crime of Geno-
cide (1948);

-Convention for the Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others (1949);

-Convention on the International Right of Correction (1952);
-Protocol amending the Slavery Convention signed at Geneva on 26 Sep-

tember 1926 (1953);
-Supplementary Convention on the Abolition of Slavery, the Slave Trade

and Institutions and Practices Similar to Slavery (1956);
-International Convention on the Elimination of All Forms of Racial

Discrimination (1965);
-International Covenant on Economic, Social and Cultural Rights (1966);
-International Covenant on Civil and Political Rights (1966);
-Optional Protocol to the International Covenant on Civil and Political

Rights (1966);
-Convention on the Non-Applicability of Statutory Limitations to War

Crimes and Crimes against Humanity (1968);
-International Convention on the Suppression and Punishment of the

Crime of Apartheid (1973).
2. The following proposed conventions which are being considered

currently will also be considered:
-Draft International Convention on Freedom of Information;
-Draft International Convention on the Elimination of All Forms of Reli-

gious Intolerance;
-Draft International Convention against Torture;
-Draft International Convention on the Rights of the Child.



2. The process

3. In the multilateral treaty-making process in the field of human rights,
the following patterns of techniques and procedures may be identified:

(a) Conventions drafted in human rights organs, forwarded to the Gen-
eral Assembly through the Economic and Social Council and opened for signa-
ture and ratification or accession by the General Assembly.

(b) Conventions drafted in human rights organs, considered by interna-
tional conferences convened by the United Nations and opened for signature
and ratification or accession by such conferences.

(c) Conventions initiated in human rights organs and sent for considera-
tion by conferences not convened by the United Nations.

(d) Conventions initiated by international conferences convened by the
United Nations and referred to United Nations human rights organs.

(e) Instruments drafted mainly at the final stage by the General Assem-
bly.

(/) Instruments conceived in United Nations human rights organs but
elaborated elsewhere in the United Nations system.

4. An element common to patterns (a), (b), (c) and (e) above is that the
draft instrument is usually prepared by United Nations organs, often with the
assistance of the Secretariat and sometimes of outside experts. This feature,
however, does not apply to patterns (d) and (f), which are somewhat unusual.
A general feature which may be noted is that there is a tendency, before con-
cluding conventions, to elaborate declarations or bodies of principles as a first
stage. This may be seen, for example, in the Universal Declaration of Human
Rights, which led to the International Covenants on Human Rights; the United
Nations Declaration on the Elimination of All Forms of Racial Discrimination,
which led to the International Convention on that subject; I the Declaration on
the Rights of the Child, which appears to be leading presently to a convention
on this subject; the Declaration on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, which also appears to be leading presently to a convention on this
subject; and the Declaration on Territorial Asylum, which is expected to lead
eventually to a convention on this subject. It is significant that in two cases
where draft conventions were submitted to it before declarations had been
adopted (freedom of information and religious intolerance), the General
Assembly decided to defer the draft conventions until it was able to consider
the adoption of declarations on the topics.

(a) Treaties drafted in human rights organs, fonvarded to the General Assembly
through the Economic and Social Council and opened for signature and
ratification or accession by the General Assembly

(i) Convention on the Prevention and Punishment of the Crime of Genocide
(1948)

5. At the second part of its first session, held from 23 October to 15
December 1946, the General Assembly included on its agenda an item entitled
"Resolution on the crime of genocide" and adopted, on 11 December 1946,
resolution 96 (I) in which it, inter alia, recommended that international co-
operation be organized between States with a view to facilitating the speedy



prevention and punishment of the crime of genocide, and, to this end,
requested the Economic and Social Council to undertake the necessary studies,
with a view to drawing up a draft convention on the crime of genocide to be
submitted to the next regular session of the General Assembly.

6. At its fourth session, held in 1947, the Economic and Social Council
adopted, on 28 March 1947, resolution 47 (IV) on the crime of genocide, in
which it took cognizance of General Assembly resolution 96 (I) and instructed
the Secretary-General to undertake, "with the assistance of experts in the field
of international and criminal law, the necessary studies with a view to drawing
up a draft convention in accordance with the General Assembly Committee on
the Development and Codification of International Law and, if feasible, the
International Commission on Human Rights, and after reference to all
Member Governments for comments" to submit that draft to the next session
of the Economic and Social Council.

7. In pursuance of that resolution, the Secretary-General had a prelim-
inary draft convention prepared, and requested three experts-Professors Lem-
kin, Pella and Donnedieu de Vabres-to give him their assistance. On the basis
of the comments of those experts, the Secretary-General amended and supple-
mented the preliminary draft, which thus became the draft convention on the
prevention and punishment of the crime of genocide, drawn up by the Secre-
tariat, with the assistance of experts in the field of international and criminal
law.
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8. In accordance with Economic and Social Council resolution 47 (IV),
the Secretary-General transmitted the draft, by his letter of 13 June 1947, to
the Committee on the Development and Codification of International Law.
That Committee's Chairman, by a letter dated 17 June 1947 addressed to the
Secretary-General, replied that "the Committee fully realizes the
urgency ... of organizing co-operation between States with a view to facilitat-
ing the speedy prevention and punishment of the crime of genocide". The
Committee, however, "regretted that, in the absence of information as to the
views of the Governments, it feels unable at present to express any opinion in
the matter". 3 The draft convention was also transmitted to Member States for
comments.
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9. Consultation with the Commission on Human Rights, which was also
mentioned in Council resolution 47 (IV), was not possible, because the Com-
mission did not meet between the fourth and fifth sessions of the Economic
and Social Council.

10. At its fifth session, held from 19 July to 17 August 1947, the
Economic and Social Council adopted resolution 77 (V) of 6 August 1947, in
which, taking note of the fact that the General Assembly Committee on the
Development and Codification of International Law and the Commission on
Human Rights had not considered the draft convention on the crime of geno-
cide prepared by the Secretariat and that the comments of the Member
Governments on that draft convention had not been received in time for con-
sideration at the fifth session of the Economic and Social Council, it decided
"to inform the General Assembly that it proposes to proceed as rapidly as pos-
sible with the consideration of the question subject to any further instructions
of the General Assembly". The Council requested the "Secretary-General, in



the meanwhile, to transmit to the General Assembly the draft convention on
the crime of genocide" prepared by the Secretariat.

11. At its second session, the General Assembly adopted resolution 180
(II) of 21 November 1947, in which it declared, inter alia, that "genocide is an
international crime entailing national and international responsibility on the
part of individuals and States" and requiested "the Economic and Social Coun-
cil to continue the work it has begun concerning the suppression of the crime
of genocide, including the study of the draft convention prepared by the Secre-
tariat, and to proceed with the completion of a convention....

12. Taking cognizance of General Assembly resolution 180 (II), the
Economic and Social Council at its sixth session, held from 2 February to 11
March 1948, established in resolution 117 (VI) of March 1948 an Ad Hoc
Committee composed of the following members of the Council: China,
France, Lebanon, Poland, the Union of Soviet Socialist Republics, the United
States of America and Venezuela, and instructed it:

(a) To meet at the Headquarters of the United Nations, in order to
prepare the draft convention on the crime of genocide in accordance with the
above-mentioned resolution of the General Assembly, and to submit this draft
convention, together with the recommendation of the Commission on Human
Rights thereon, to the next session of the Economic and Social Council; and

(b) To take into consideration, in the preparation of the draft conven-
tion, the draft convention prepared by the Secretary-General, the comments of
the Member Governments on this draft convention, and other drafts on the
matter submitted by any Member Government.

13. The Ad Hoc Committee on Genocide met at Lake Success from 5
April to 10 May 1948 and prepared a report5 containing a draft convention on
the prevention and punishment of genocide. 6

14. At its third session, held from 24 May to 18 June 1948, owing to lack
of time, the Commission on Human Rights was not able to consider
thoroughly the draft convention on the prevention and punishment of genocide
and therefore was not in a position to make any observations concerning its
substance. It expressed the opinion that "the draft convention represents an
appropriate basis for urgent consideration and decisive action by the Economic
and Social Council and by the General Assembly during their coming ses-
sions."
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15. At its seventh session, held from 19 July to 29 August 1948, the
Economic and Social Council in resolution 153 (VII) of 26 August 1948
decided to transmit to the General Assembly the draft Convention on the
Prevention and Punishment of the Crime of Genocide submitted to the
Council in the report of the Ad Hoc Committee on Genocide, together with
the remainder of that report and the records of the proceedings of the Council
at its seventh session on that subject.

16. At the third session (first part) of the General Assembly, the draft
convention prepared by the Ad Hoc Committee was referred to the Sixth
Committee. The Sixth Committee examined the draft article by article, as well
as the amendments submitted to it, at its 63rd to 69th meetings, its 71st to 81st
meetings, its 91st to 110th meetings and its 128th to 134th meetings. The draft
convention as revised by the Sixth Committee, together with certain amend-



ments which had not been accepted by the Committee, was considered by the
General Assembly at its 178th and 179th meetings. In the plenary, five amend-
ments proposed to the draft convention were defeated and one was not put to
the vote. No amendments were therefore made at this stage. In resolution 260
A (III) of 9 December 1948, the Assembly approved the Convention on the
Prevention and Punishment of the Crime of Genocide, which was annexed to
the resolution, and opened it for signature and ratification or accession by
Member States.

(ii) Convention for the Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others (1949)

17. In accordance with General Assembly resolution 51 (I), the
Economic and Social Council, by its resolution 43 (IV), requested the
Secretary-General, inter alia, to resume the study of the draft Convention
prepared by the League of Nations in 1937 regarding the suppression of the
exploitation of the prostitution of others; to make any necessary amendments
to bring it up to date; and to introduce any desirable improvement in view of
the changes in the general situation since 1937. The Economic and Social
Council, by resolution 83 (V), further requested the Secretary-General to
report to the Social Commission on the possibility of the unification of the
existing international instruments for the suppression of the traffic in women
and children. The Social Commission was, by the same resolution, requested to
advise the Council as to the steps necessary for the implementation of such
unification.

18. At its third session the Social Commission, having studied the report
of the Secretary-General regarding the revision of the 1973 draft Convention
mentioned above, advised the Economic and Social Council that developments
since 1937 allowed for the immediate formulation and conclusion of a new and
comprehensive convention for the suppression of the traffic in women and chil-
dren and the prevention of prostitution, and that such a convention should
unify the existing international instruments in this field and also embody the
substance of the 1937 draft Convention as well as any desirable improvement
thereto.

19. The Economic and Social Council, by resolution 155 E (VII),
requested the Secretary-General to prepare a draft of such a convention, to
ascertain the views of Governments and international organizations specialized
in this field regarding this draft, and to submit the draft Convention and any
views expressed to the Social Commission at its fourth session. The Social
Commission, at its fourth session, considered the report of the Secretary-
General as well as the views expressed by Governments and interested inter-
national organizations, and submitted a draft of a unified convention to the
Economic and Social Council.

20. At its ninth session, the Economic and Social Council examined the
draft unified convention submitted by the Social Commission (E/1359) and
decided to submit it, together with the records of its proceedings on this sub-
ject to the fourth regular session of the General Assembly (A/977).

21. At its 224th plenary meeting on 22 September 1949, the General
Assembly referred the draft Convention to the Third Committee, which began
consideration of this item at its 237th meeting.



22. At its 239th, 240th and 243rd meetings, the Third Committee decided
to request the Sixth Committee to give consideration to articles 8, 9, 10, 12, 25,
26, 28, 29, 30, 31 and 32 of the draft Convention and to make recommenda-
tions as to the text to be adopted for these articles. The Third Committee also
requested the Sixth Committee to inform it as to what would be the legal
effects of deleting or retaining the clause "subject to the requirements of
domestic law" in articles 4, 7, 16, 19 and 20 of the draft Convention and to
transmit to it any comments the Sixth Committee deemed necessary or any
other legal problem arising from the draft Convention.

23. The Third Committee devoted its 237th to 248th meetings inclusive
to the consideration of articles 1, 2, 3, 5, 6, 14, 15, 17, 18, 21, 22, 23 and 24 of
the draft Convention as well as the Preamble and Final Protocol. At its 248th
meeting, the Committee decided by 25 votes to 1, with 4 abstentions, to delete
article 27 of the draft Convention.

24. A memorandum from the Chairman of the Third Committee on
points to be referred for consideration to the Sixth Committee (A/C.6/333)
was forwarded by the President of the Assembly to the Chairman of the Sixth
Committee and examined by that Committee and by a Sub-Committee
established to that effect. A memorandum from the Chairman of the Sixth
Committee (A/C.6/L.102) setting forth the conclusions reached by that Com-
mittee on all the questions referred to it was forwarded by the President of the
Assembly to the Chairman of the Third Committee.

25. At its 268th and 269th meetings, the Third Committee examined the
text proposed by the Sixth Committee for articles 8, 9, 12, 25, 28, 29, 30 and
31. It approved the suggestion of the Sixth Committee to delete articles 10, 26
and 32. It approved the recommendation of the Sixth Committee for a new
text for article 24. It approved articles 4, 7, 11, 13, 16, 19 and 20 of the draft
Convention, taking into account the suggestions and recommendations con-
cerning these articles which had been made by the Sixth Committee. It finally
approved several drafting changes proposed by the Sixth Committee in articles
previously adopted by the Third Committee.

26. At its 269th meeting held on 28 November 1949, the Third Commit-
tee, by 34 votes to none, with 8 abstentions, adopted the draft Convention as a
whole and recommended its approval to the General Assembly. The Conven-
tion was approved by General Assembly resolution 317 (IV) of 2 December
1949. No changes were made at the final stage in the Plenary, as three amend-
ments moved were rejected.

(iii) International Convention on the Elimination of All Forms of Racial
Discrimination (1965)

27. In its resolution 1906 (XVIII), entitled "Preparation of a draft inter-
national convention on the elimination of all forms of racial discrimination",
adopted by the General Assembly on 20 November 1963, the Assembly
requested the Economic and Social Council to invite the Commission on
Human Rights, bearing in mind the views of the Sub-Commission on Preven-
tion of Discrimination and Protection of Minorities, the debates at the seven-
teenth and eighteenth sessions of the General Assembly, any proposals on the
matter that might be submitted by the Governments of Member States and
any international instruments already adopted in that field, to give absolute



priority to the preparation of a draft international Convention on the
elimination of all forms of racial discrimination, to be submitted to the Assem-
bly for consideration at its nineteenth session.

28. The Commission on Human Rights accordingly gave absolute prior-
ity to the drafting of a Convention at its twentieth session and adopted the
substantive articles of a draft Convention on the Elimination of All Forms of
Racial Discrimination. 8

29. The Economic and Social Council, in resolution 1015 B (XXXVII) of
30 July 1964, submitted to the General Assembly for consideration at the
Assembly's nineteenth session the substantive articles prepared by the Com-
mission on Human Rights, as well as the following documents which had not
been voted upon by the Commission:

(a) The proposal for an additional article submitted by the United
States of America and the sub-amendment submitted thereto by the Union of
Soviet Socialist Republics9 as well as the records of the discussion thereon in
the Commission; ' 0

(b) Article X of the draft Convention transmitted to the Commission on
Human Rights by resolution 1 (XVI) of the Sub-Commission on Prevention of
Discrimination and Protection of Minorities, which ealt with measures of
implementation," as well as the records of the discussion thereon in the Com-
mission; 12

(c) The preliminary draft of additional measures of implementation
transmitted to the Commission by resolution 2 (XVI) of the Sub-Commission
(annex I of the report of the Commission on Human Rights) 13 as well as the
records of the discussion thereon in the Commission; 14

(d) The working paper prepared by the Secretary-General for the final
clauses of the draft Convention on the Elimination of All Forms of Racial
Discrimination; '5

(e) The records of the discussion of this item by the Commission on
Human Rights. 16 The Assembly did not consider the item at its nineteenth ses-
sion and it was included in the agenda of the twentieth session.

30. At its twentieth session the Third Committee decided that it would
not hold a general debate on the draft Convention as a whole. It proceeded to
consider the texts of the preamble and each of the substantive articles submit-
ted by the Commission on Human Rights (A/5921, annex). After a general
discussion on measures of implementation, the Committee proceeded to elab-
orate these measures based on a text submitted by Ghana, Mauritania, and the
Philippines (A/C.3/L.1291). The Committee then considered the final clauses,
based on a preliminary draft suggested by the officers of the Third Committee
(A/C.3/L.1237). At its 1373rd meeting on 15 December 1965, the Third Com-
mittee recommended the draft Convention for adoption by the General
Assembly. The Convention was adopted by the General Assembly in its res-
olution 2106 A (XX) of 21 December 1965. In the plenary an amendment
inserting an article on reservations was accepted.

(iv) International Covenants on Human Rights

31. It may be recalled that at its second session in December 1947 the
Commission on Human Rights had decided to prepare an International Bill of



Human Rights consisting of a "declaration", a "covenant" and "measures of
implementation".17 When the General Assembly adopted and proclaimed the
Universal Declaration of Human Rights on 10 December 1948, it requested,
by resolution 217 F (III), that continued priority be given to the preparation of
a draft covenant on human rights and draft measures of implementation.
Thereafter, the Commission devoted six sessions (fifth to tenth) from 1949 to
1954 to the preparation of the covenants.' 8 During this time it received obser-
vations and comments from Governments of Member States, specialized agen-
cies and non-governmental organizations; proposals and suggestions from the
Commission on the Status of Women and the Sub-Commission on Freedom of
Information and of the Press and the Sub-Commission on Prevention of
Discrimination and Protection of Minorities; as well as directives and instruc-
tions from the General Assembly and the Economic and Social Council.

32. At its ninth session (1954), the General Assembly had before it the
text of two draft Covenants, one on economic, social and cultural rights and
the other on civil and political rights, together with certain proposals and
amendments and documents.19 At that session the Third Committee of the
Assembly heard a general discussion on the texts and proposals and
amendments thereto.20

(a) At the tenth session (1955) the Third Committee considered and
adopted the preamble and article I of both draft Covenants. 21

(b) At the eleventh session (1956) the Third Committee considered and
adopted articles 6 to 13 of the draft Covenant on Economic, Social and Cul-
tural Rights. 22

(c) At the twelfth session (1957) the Third Committee considered and
adopted articles 14 to 16 of the draft Covenant on Economic, Social and Cul-
tural Rights and article 6 of the draft Covenant on Civil and Political Rights.23

(d) At the thirteenth session (1958) the Third Committee considered
and adopted articles 7 to 11 of the draft Covenant on Civil and Political
Rights.24

(e) At the fourteenth session (1959) the Third Committee considered
and adopted articles 12 to 14 of the draft Covenant on Civil and Political
Rights. 25

(/) At the fifteenth session (1961) the Third Committee considered and
adopted articles 15 to 18 of the draft Covenant on Civil and Political Rights.26

(g) At the sixteenth session (1961) the Third Committee considered and
adopted articles 19 to 25 of the draft Covenant on Civil and Political Rights. 27

(h) At the seventeenth session (1962) the Third Committee considered
certain additional articles proposed for inclusion in the draft Covenant on Civil
and Political Rights, and it considered and adopted articles 2 to 5 of the draft
Covenant on Economic, Social and Cultural Rights as well as articles 3 and 5
of the draft Covenant on Civil and Political Rights. 28

(i) At the eighteenth session (1963) the Third Committee considered
and adopted articles 2 and 4 and an additional article to follow article 22 of
the draft Covenant on Civil and Political Rights, and an additional paragraph
for the combined articles 11 and 12 of the draft Covenant on Economic, Social
and Political Rights. 29



(j) At the twentieth session (1965) the Third Committee, owing to its
heavy agenda, was unable to consider the draft Covenants.

33. At the twenty-first and twenty-second sessions of the General Assem-
bly, the Third Committee examined the provisions of the text proposed by the
Commission on Human Rights which still required consideration: the articles on
measures of implementation (part IV, articles 17-25, of the draft Covenant on
Economic, Social and Cultural Rights; part IV, articles 27-48, and part V, arti-
cles 49 and 50, of the draft Covenant on Civil and Political Rights) and the
final clauses, which were identical in both draft Covenants (part V, articles
26-29, of the draft Covenant on Economic, Social and Cultural Rights; part VI,
articles 51-54, of the draft Covenant on Civil and Political Rights).3 0

34. In addition, the Third Committee had before it: the texts of propo-
sals and amendments relating to reservations and the final clauses 3' and the
proposal for the establishment of an office of the United Nations High Com-
missioner (Attorney-General) for Human Rights, 32 transmitted by the Com-
mission on Human Rights; observations made by Governments 33 and the spe-
cialized agencies 34 on the texts of the draft Covenants, in accordance with
resolution 883 (IX) of the General Assembly; a working paper by the
Secretary-General3 5 containing the proposals and amendments submitted by
Governments in their above-mentioned observations; an annotation of the text
of the draft Covenants, prepared by the Secretary-General; 36 an explanatory
paper by the Secretary-General on measures of implementation, and Govern-
ments' comments thereon;3 7 as well as further observations submitted by
Governments in accordance with resolution 1960 (XVIII) of the General
Assembly.
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35. At its twenty-second session the Third Committee completed the
drafting of two Covenants by adopting articles relating to measures of imple-
mentation and final clauses of the draft Covenant on Economic, Social and
Cultural Rights and the draft Covenant on Civil and Political Rights, as well
as by adopting provisions for an optional protocol relating to the Covenant on
Civil and Political Rights. The Optional Protocol was initiated and drafted in
the Third Committee.

36. The two Covenants and the Protocol were adopted and opened for
signature and ratification or accession by General Assembly resolution 2200
(XXI) of 16 December 1966. No amendments were made in the plenary.

(v) Convention on the Non-Applicability of Statutory Limitations to War
Crimes and Crimes against Humanity

37. The question of the punishment of war criminals and of persons who
have committed crimes against humanity was considered by the Commission
on Human Rights at its twenty-first and twenty-second sessions.

38. In resolution 3 (XXI), the Commission requested the Secretary-
General "to undertake a study of the problems raised in international law by
war crimes and crimes against humanity, and by priority a study of legal pro-
cedures to ensure that no period of limitation shall apply to such crimes". In
accordance with resolution 3 (XXI) of the Commission, the Secretary-General
submitted to the twenty-second session of the Commission a study on the
question of the non-applicability of periods of limitation to war crimes and
crimes against humanity, and, in particular, on legal procedures to ensure that



no period of limitation shall apply to such crimes in international law
(E/CN.4/906). The Commission also had before it statements submitted by
the following non-governmental organizations: the Coordinating Board of Jew-
ish Organizations (E/CN.4/NGO/133) and the World Veterans Federation
(E/CN.4/NGO/138).

39. By resolution 1158 (XLI) of 5 August 1966, the Economic and Social
Council, upon the recommendation of the Commission, contained in the
latter's resolution 3 (XXII), invited the Commission to prepare at its twenty-
third session as a matter of priority a draft Convention providing that no statu-
tory limitations shall apply to war crimes and crimes against humanity, irrespec-
tive of the date of their commission, for consideration by the Economic and
Social Council at its forty-third session and for adoption by the General
Assembly at its twenty-second session, and to consider and make any further
recommendations it believes desirable with a view to developing international
co-operation in the prosecution and punishment of those responsible for war
crimes and crimes against humanity. The Council also requested the
Secretary-General to prepare a preliminary draft for such a Convention to
assist the Commission in its task and also to carry out a study as regards ensur-
ing the arrest, extradition and punishment of persons responsible for war crimes
and crimes against humanity and the exchange of documentation relating
thereto.

40. At its twenty-third session, the Commission had before it a note by
the Secretary-General (E/CN.4/926), and a preliminary draft convention,
prepared by the Secretary-General, on the non-applicability of statutory limita-
tions to "war crimes and crimes against humanity (E/CN.4/928). The Commis-
sion established a working group to assist it in the consideration of this prelim-
inary draft convention.

41. The Commission considered the preliminary draft convention and
the report of its Working Group on this item (E/CN.4/L.943), containing draft
texts for an article I, for paragraphs I and 3 of an article II, and alternative
texts for paragraph 2 of an article II; and a draft text contained in paragraph
II of the said report. The Commission, however, by its resolution 4 (XXIII)
expressed its regret that for lack of time it was not possible for it to prepare a
draft convention on the non-applicability of statutory limitations to war crimes
and crimes against humanity; and transmitted to the Economic and Social
Council the preliminary draft convention prepared by the Secretary-General
and the report of the Commission's Working Group, together with all propo-
sals submitted to the Commission (E/CN.4/L.917, E/CN.4/L.946,
E/CN.4/L.947, E/CN.4/L.948, E/CN.4/L.957, E/CN.4/L.958, E/CN.4/L.959,
E/CN.4/L.962, E/CN.4/L.963) and the records of discussions in the Commis-
sion on this item (E/CN.4/SR.919, 921, 931 and 933-935). The Commission
requested the Economic and Social Council to transmit the above documents
and records to the General Assembly with the request that they be taken into
consideration in the preparation and adoption by the Assembly of a draft con-
vention on the non-applicability of statutory limitations to war crimes and
crimes against humanity. The Commission further requested the Economic and
Social Council to request the Secretary-General to include in the provisional
agenda of the General Assembly the question of punishment of war criminals



and of persons who have committed crimes against humanity, as a new and
separate item.

42. At its forty-second session, the Economic and Social Council, by reso-
lution 1220 (XLII), transmitted to the General Assembly all the relevant docu-
ments on this question and expressed the hope that the General Assembly
would adopt the convention on the subject at the earliest possible date.

43. At the twenty-second session of the General Assembly, a joint work-
ing group of the Third and Sixth Committees was established to prepare a
draft convention. The Third Committee discussed the report and the draft con-
vention prepared by the joint working group, but was unable to complete con-
sideration of the draft convention. In resolution 2338 (XXII) the General
Assembly, inter alia, requested the Secretary-General to transmit to Member
States the report of the joint working group containing the text of the draft
convention, and to invite Member States to submit comments on the draft con-
vention to be contained in a report to be issued by the Secretary-General
before the twenty-third session of the General Assembly (A/7174 and Add.l-
3). In the same resolution the Assembly decided to give high priority to the
completion of the draft convention with a view to its adoption at the twenty-
third session.

44. The Committee discussed this item at its 1562nd to 1574th and
1604th to 1605th meetings, held between 7 October and 12 November 1968.
The Committee concentrated on the adoption of the draft convention on the.
non-applicability of statutory limitations to war crimes and crimes against
humanity as prepared by the joint working group.

45. The draft convention, as amended, was adopted by the Committee at
its 1573rd meeting, held on 15 October 1968. It was adopted by General
Assembly resolution 2391 (XXIII) of 26 November 1968. No changes were
made in the plenary.

(vi) International Convention on the Suppression and Punishment of the
Crime of Apartheid

46. At the twenty-sixth session of the General Assembly in 1971 two
delegationg submitted to the Third Committee a draft Convention on the
Suppression and Punishment of the Crime of Apartheid.39 By its resolution
2786 (XXVII) of 6 December 1971, the Assembly transmitted to the Commis-
sion on Human Rights the draft Convention, together with the relevant records
of the discussion. The Commission considered the question at its twenty-eighth
session in 1972 when it had before it, in addition to a draft Convention, also a
draft Protocol (E/CN.4/L.1189), which was intended to be annexed to the
International Convention on the Elimination of All Forms of Racial Discrimi-
nation. Pursuant to a General Assembly directive, the Commission on Human
Rights also decided that the pertinent documents should be sent to the Special
Committee on Apartheid so that it could examine them and prepare com-
ments. 40

47. At the twenty-seventh session of the General Assembly a revised ver-
sion of the draft Convention was submitted to the Third Committee. The Gen-
eral Assembly, in its resolution 2922 (XXVII) of 15 November 1972, reaffirmed
its firm conviction that the conclusion of an international convention on the
subject would be an important contribution to the struggle against apartheid,



racism, economic exploitation, colonial domination and foreign occupation.
The Assembly decided to transmit to the Special Committee on Apartheid and
to States the revised draft Convention and the amendments thereto for their
comments and views, and invited the Commission on Human Rights, through
the Economic and Social Council, to consider as a priority item the revised
draft Convention and the amendments thereto, and to submit the results of its
consideration to the General Assembly at its twenty-eighth session.

48. The Secretary-General transmitted the revised draft Convention and
the amendments thereto to the Governments of States Members of the United
Nations and of specialized agencies, for their comments and views. He also
transmitted these documents to the Special Committee on Apartheid.

49. At its 1849th meeting, on 10 January 1973, the Economic and Social
Council decided to transmit General Assembly resolution 2922 (XXVII) to the
Commission on Human Rights, and requested the Commission to consider as
an item of priority the revised draft Convention and the amendments thereto
and to submit the results of its consideration to the Council at its fifty-fourth
session.

50. The Commission, at its twenty-ninth session, set up a Working
Group to consider the revised draft Convention and related documentation. At
the same session, on the recommendation of the Working Group, the Commis-
sion approved the preamble and the articles (excluding article VIII), of the
draft Convention.
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51. The Economic and Social Council, in resolution 1784 (LIV) of 18
May 1973, approved the draft Convention and recommended that the General
Assembly should consider and approve it at its twenty-eighth session.

52. The Special Committee on Apartheid considered the revised draft
Convention and the amendments thereto at its 248th and 249th meetings, held
on 15 and 29 May. The Special Committee decided at its 249th meeting to
approve the draft Convention, as amended by the Commission on Human
Rights, for submission to the twenty-eighth session of the General Assembly,
bearing in mind the remarks made by its members.

53. The Third Committee considered this item at its 2002nd to 2008th
meetings, from 19 to 26 October 1973.

54. Various amendments to the draft Convention (A/9095, annex, and
A/9095/Add.1) were submitted: A/C.3/L.2016; A/C.3/L.2017; A/C.3/L.2018/
Rev.1;_A/C.3/L.2020; A/C.3/L.2021; A/C.3/L.2024; A/C.3/L.2026.

55. The Third Committee voted on the draft Convention and the
amendments thereto at its 2008th meeting, on 26 October. At the same meet-
ing, the Committee recommended the Convention for adoption by the General
Assembly. The Convention was adopted by the General Assembly in its reso-
lution 3068 (XXVIII) of 30 November 1973. In the plenary an amendment
inserting a provision was accepted.

(b) Treaties drafted in human rights organs, considered by international confer-
ences convened by the United Nations and opened for signature and
ratification or accession by such conferences: Supplementary Convention on
the Abolition of Slavery, the Slave Trade and Institutions and Practices Simi-
lar to Slavery



56. On 27 April 1953 the Economic and Social Council adopted resolu-
tion 475 (XV), in which it requested the Secretary-General to consult the
Governments of all States, both Members and non-members of the United
Nations, concerning the desirability of a supplementary convention and its
possible contents, at the same time communicating to them the proposals of
the Ad Hoc Committee of Experts on Slavery contained in its recommendation
B (E/1988), and to report to the Council, if possible at its first regular session
in 1954.

57. In accordance with the Council's request, the Secretary-General
addressed a communication on 18 June 1953 to the Governments of all States,
both Members ar, n ron-members, drawing their attention to the resolution and
requesting them to submit their comments. Two annexes were attached to the
Secretary-General's communication: the text of the International Slavery Con-
vention of 1926 and the text of Recommendation B of the Ad Hoc Committee
on Slavery. 42

58. The Secretary-General also enclosed a copy of his Report to the
fifteenth session of the Council on Slavery, the Slave Trade and Other Forms
of Servitude (E/2357), paragraphs 31 to 51, 70 and 71 of which contained the
Secretary-General's comments on Recommendation B and his supplementary
suggestions as to methods of dealing with the problems referred to in that
recommendation. The Secretary-General received replies from nineteen
Governments.

59. The Secretary-General communicated to the Economic and Social
Council, at its 17th session, a report on his consultations concerning the desira-
bility of a supplementary convention on slavery and its possible contents. The
replies of Governments were analysed under the following headings: I. Desira-
bility of a Supplementary Convention; II. Possible Contents of a Supplemen-
tary Convention; III. Other Comments. By its resolution 525 A (XVII) the
Economic and Social Council urged all Governments which had not yet done
so to reply to the questionnaire transmitted to them, and invited the other
Governments to forward any additional data or information which they thought
necessary or appropriate to submit. The Council also decided to appoint the
Permanent Representative of Norway to the United Nations, His Excellency
Mr. Hans Engen, as Rapporteur to prepare a concise summary of the informa-
tion supplied in accordance with the resolutions referred to above and the
present resolution and of any relevant information supplied by the Interna-
tional Labour Organisation, for consideration at the nineteenth session of the
Council. The Secretary-General was requested to place the report of the Rap-
porteur on the agenda of the nineteenth session of the Council.

60. In part B of its resolution, the Council, noting that the Government
of the United Kingdom of Great Britain and Northern Ireland had submitted
a draft of a supplementary convention, decided to transmit to all Governments
and to the International Labour Organisation any draft supplementary conven-
tion on slavery submitted by Governments and requested the Secretary-
General to deal accordingly with the United Kingdom draft. Governments and
the International Labour Organisation were invited to submit comments on
this draft and on any other draft to the Secretary-General. The Secretary-
General was further requested to prepare a report on the replies received for
consideration by the Council at its nineteenth session.



61. By its resolution 564 (XIX), the Economic and Social Council con-
sidered:

(a) The report of the Rapporteur prepared in accordance with its reso-
lution 525 A (XVII);

(b) The report of the Secretary-General containing the comments of
Governments on the draft supplementary convention on slavery submitted by
the United Kingdom;

(c) The comments of the International Labour Organisation on the
United Kingdom draft. The Council, noting that many Governments had not
yet commented on the latter draft, considered that, in the light of the situation
as revealed by the report of the Rapporteur and earlier reports on the subject,
it was desirable to prepare a text of a draft supplementary convention which
would deal with those practices resembling slavery not covered in the Interna-
tional Slavery Convention of 1926, and decided:

(i) To appoint a committee consisting of representatives of the Govern-
ments of Australia, Ecuador, Egypt, France, India, the Netherlands,
Turkey, the Union of Soviet Socialist Republics, the United King-
dom of Great Britain and Northern Ireland, and Yugoslavia for the
purpose of preparing a text of a draft supplementary convention for
submission to the Council at its twenty-first session;

(ii) To transmit to the committee the United Kingdom draft supplemen-
tary convention contained in document E/-2540/Add.4, together with
all the commments received on it from Governments, the Interna-
tional Labour Organisation or non-governmental organizations;

(iii) To request the Secretary-General to convene the committee at a
time and a place to be decided by him in consultation with the
Governments represented on the committee. The Council also
invited all Governments which had not yet commented on the draft
contained in document E/2540/Add.4 to do so before the committee
convened, and decided to consider at its twenty-first session the
draft prepared by the committee.

62. The Committee provided for in Council resolution 564 (XIX) met at
Headquarters from 16 January to 6 February 1956. At its 1st to 20th meetings,
the Committee considered the preparation of a draft supplementary conven-
tion dealing with those practices resembling slavery not covered in the Interna-
tional Slavery Convention of 1926.

63. The Committee had before it the Draft Convention on the Abolition
of Slavery and Servitude (E/2540/Add.4), which had been submitted to the
Economic and Social Council by the Government of the United Kingdom of
Great Britain and Northern Ireland, and the comments that had been received
on it from Governments, the International Labour Organisation, and non-
governmental organizations which had been transmitted to the Committee by
the Economic and Social Council in resolution 564 (XIX).

64. For the convenience of the Committee, the Secretary-General had
prepared a memorandum (E/AC.43/L.1 and Add.l and 2 and Corr.1 and 2),
containing the text of the Draft Supplementary Convention on Slavery and
Servitude and the comments thereon received from Governments, the
International Labour Organisation and various non-governmental organiza-



tions. The memorandum also contained a number of comments submitted by
the Secretary-General. The Committee decided to use this memorandum as its
basic working document, and to examine the articles of the draft convention
one by one.

65. The Committee gave the draft convention three readings. The first
reading, which took place at the 2nd to 7th meetings, was devoted to an exam-
ination of the draft convention, article by article. Amendments to the articles
were submitted by members of the Committee, but decisions with respect to
such amendments were postponed until the second reading, which took place
at the 8th to 19th meetings. The third reading, which took place at the 20th
meeting, was devoted to consideration of drafting proposals and suggestions
for improvement of the style of the English, French, Spanish and Russian
texts.

66. At its 20th meeting, the Committee adopted the Draft Supplemen-
tary Convention on the Abolition of Slavery, the Slave Trade and Institutions
and Practices Similar to Slavery for submission to the Economic and Social
Council.

67. By its resolution 608 (XXI), the Economic and Social Council, hav-
ing examined the report of the Ad Hoc Committee, 43 considered that it was
desirable that the drafting of the convention should be completed by a confer-
ence of plenipotentiaries and that the convention should be opened for sig-
nature as soon as possible. The Council decided: (a) That a conference of
plenipotentiaries should be convened in order to complete the drafting of the
Supplementary Convention on the Abolition of Slavery, the Slave Trade and
Institutions and Practices similar to Slavery and to open it for signature;
(b) That invitations to attend the conference should be extended to all States
Members of the United Nations and to those States non-members of the
United Nations which are members of any of the specialized agencies; (c)
That the conference should be held at Geneva as soon as possible after the
end of the twenty-second session of the Council. The Secretary-General was
requested to make all necessary arrangements for the calling of the conference
of plenipotentiaries in accordance with the terms of General Assembly resolu-
tion 366 (IV) and of the present resolution; and to transmit the report of the
Ad Hoc Committee to those States invited to attend the conference.

68. The conference met at the European Office of the United Nations in
Geneva from 13 August to 4 September 1956 and adopted the Convention and
opened it for signature.

(c) Treaties initiated in human rights organs and sent for consideration by
conferences not convened by the United Nations: draft convention for the pro-
tection ofjournalists

69. A topic proposed for an international convention but referred to a
non-United Nations conference was the draft convention for the protection of
journalists. An initiative to provide for the protection of journalists engaged in
dangerous missions was taken by the General Assembly at its twenty-fifth ses-
sion, when in resolution 2673 (XXV) it stated that it was essential for the
United Nations to obtain complete information concerning armed conflicts and
that journalists, whatever their nationality, had an important role to play in
that regard. The General Assembly noted with regret that journalists engaged



in missions in areas of armed conflict sometimes suffered as a result of their
professional duty. The General Assembly listed the provisions of the Geneva
Conventions of 1949, in the protection of which journalists partake, but added
that these provisions did not cover some categories of journalists engaged in
dangerous missions and did not correspond to their present needs. Convinced
of the need for an additional humanitarian international instrument to ensure
the better protection of journalists engaged in dangerous missions, the General
Assembly in resolution 2673 (XXV) invited the Economic and Social Council
to request the Commission on Human Rights to consider the possibility of
preparing a draft international agreement on the question which would pro-
vide, inter alia, for the creation of a universally recognized and guaranteed
identification document.

70. The Commission on Human Rights accordingly considered this ques-
tion at its twenty-seventh session in 1971 when it had before it a preliminary
draft international convention on the protection of journalists engaged in
dangerous missions, presented by one delegation (E/CN.4/L.1149), and a
revised text thereof co-sponsored by six delegations (E/CN.4/L.1 149/Rev.1).

71. In its resolution 15 (XXVII) 44 the Commission recommended that
the Economic and Social Council consider the transmission of the preliminary
draft convention to the General Assembly, to States Members of the organiza-
tions of the United Nations system and-through the International Committee
of the Red Cross-to the parties to the Geneva Conventions of 1949 as well as
to the Intergovernmental Conference of Experts of the International Commit-
tee of the Red Cross.

72. The Secretary-General was requested to establish a group of experts
to consider the appropriate composition for an international professional com-
mittee for the protection of journalists engaged in dangerous missions and to
consider the conditions, procedure and criteria for the issuance and withdrawal of
the safe-conduct card.

73. The Working Group of Experts established under Commission reso-
lution 15 (XXVIII) met in September 1971 and submitted in its report
(A/8438) a number of conclusions and recommendations concerning the con-
templated International Professional Committee for the protection of journal-
ists engaged in dangerous missions and the issuance, withdrawal and recogni-
tion of the contemplated safe-conduct card and also a draft Protocol relating to
the composition and functions of the International Professional Committee.

74. At its fiftieth session the Economic and Social Council, by resolution
1597 (L) of 21 May 1971, transmitted to the General Assembly the preliminary
draft convention on the protection of journalists and the pertinent documenta-
tion.

75. At its twenty-sixth session, the General Assembly dealt with the pro-
tection of journalists engaged in dangerous missions in its resolution 2854
(XXVI) of 20 December 1971. It expressed the belief that it was necessary to
adopt a convention providing for the protection of journalists engaged in
dangerous missions in areas of armed conflict and invited the Commission on
Human Rights, through the Economic and Social Council, to consider as a
matter of priority the preliminary draft convention, taking also into consider-
ation the draft convention submitted by one Government, the working paper



submitted by another, the observations of Governments and subsequent docu-
ments including the draft protocol prepared by the Working Group. It
arranged also for the submission of the text to the Conference of Government
Experts at its second session, convened in 1972 by the International Committee
of the Red Cross.

76. The Commission on Human Rights at its twenty-eighth session in
March/April 1972 approved as a basis for further work the draft articles of an
international convention on the protection of journalists engaged in dangerous
professional missions in areas of armed conflict. 45 It also decided to transmit
the draft articles to the second session of the Conference of Government
Experts convened by the International Committee of the Red Cross in order
that they might be brought to the notice of the Conference for its observations.
On the recommendation of the Commission, the Economic and Social Council,
by resolution 1690 (LII), transmitted to the General Assembly the draft arti-
cles and relevant other documentation.

77. At its twenty-seventh session in 1972, the Third Committee con-
ducted an examination of the draft Convention before it. Many amendments
were proposed and, after an informal working group had studied the various
texts with a view to reconciling the differences, a number of delegations sub-
mitted a new text of the revised draft articles (A/C.3/L.1963/Rev.1), to which
additional amendments were also proposed. Eventually, on the recommenda-
tion of the Third Committee, the General Assembly, at its 2017th plenary
meeting on 12 December 1972, decided to include the item "Human rights in
armed conflicts: protection of journalists engaged in dangerous missions in
areas of armed conflict" in the provisional agenda of its twenty-eighth session
and to consider it as a matter of high priority.

78. At its twenty-eighth session in 1973, the General Assembly, having
examined, article by article, the draft articles of a convention proposed by
Australia, Austria, Denmark, Ecuador, Finland, France, Iran, Lebanon,
Morocco and Turkey, 46 as well as some related amendments, expressed the
opinion that it would be desirable to adopt a convention ensuring the
protection of journalists engaged in dangerous missions in areas of armed
conflict. However, taking into account that the Diplomatic Conference on the
Reaffirmation and Development of International Humanitarian Law Applica-
ble in Armed Conflicts was scheduled to be held at Geneva from 20 February
to 29 March 1974 under the auspices of the Swiss Government, the General
Assembly requested the Secretary-General to transmit to the Diplomatic
Conference the draft articles and amendments annexed to his note of 9 July
1973, 47 together with the observations and suggestions made during the
twenty-eighth session of the General Assembly, and to invite the Diplomatic
Conference to submit its comments and advice on the above-mentioned texts.
The Assembly further decided to continue the examination of this question at
its twenty-ninth session, as a matter of priority, having regard to the delibera-
tions and findings of the Diplomatic Conference. 48

79. At its twenty-ninth session, the General Assembly, by resolution 3245
(XXIX), noted the resolution of the Diplomatic Conference on the
Reaffirmation and Development of International Humanitarian Law Applica-
ble in Armed Conflicts, of 28 March 1974, 49 in which the Diplomatic Confer-
ence decided to consider this item as a matter of priority at its second session,



to be held in 1975, and expressed the wish that the Diplomatic Conference
should submit its observations and suggestions to the General Assembly at its
thirtieth session. The Assembly decided to continue the examination of this
question as a matter of priority at its thirtieth session, having regard to the
deliberations and findings of the Diplomatic Conference.

80. Between 1974 and 1976 the Diplomatic Conference reported to the
General Assembly that it was considering the inclusion in the draft Additional
Protocols to the Geneva Conventions of 1949 of articles on the protection of
journalists engaged in dangerous missions in areas of armed conflict. In Proto-
col I, finally adopted by the Diplomatic Conference in 1977, article 79 was
included on this subject. At its thirty-second session in 1977, the General
Assembly, by resolution 32/44, welcomed the successful conclusion of the
Diplomatic Conference, urged States to consider without delay signing, ratify-
ing or acceding to the two Protocols Additional to the Geneva Conventions of
1949 and requested the Secretary-General to submit to the General Assembly
at its thirty-fourth session a report concerning the state of signatures and
ratifications of the two Protocols. The General Assembly also decided to
include in the provisional agenda of its thirty-fourth session an item entitled
"Report of the Secretary-General on the state of signatures and ratifications of
the Protocols Additional to the Geneva Conventions of 1949 concerning the
respect of human rights in armed conflicts". The General Assembly did not
refer in this resolution to its earlier resolutions of 1973 and 1974 to continue
the examination of a convention on the protection of journalists engaged in
dangerous missions in areas of armed conflict.

(d) Treaties initiated by international conferences convened by the United Nations
and referred to United Nations human rights organs: Convention on the
International Right of Correction

81. At its first session, the General Assembly declared that freedom of
information is a fundamental right and is the touchstone of all freedoms to
which the United Nations is consecrated; resolved to authorize the holding of
a conference of all Members of the United Nations on freedom of informa-
tion; and instructed the Economic and Social Council to undertake the convo-
cation of such a conference (resolution 59 (1)).

82. The United Nations Conference on Freedom of Information met at
Geneva in March and April 1948. The Conference prepared three draft
conventions-on the gathering and international transmission of news, on the
instituting of an international right of correction and on freedom of
information-as well as a draft article for inclusion in the Universal Declara-
tion of Human Rights and a number of resolutions. The Final Act of the
Conference (E/CONF.6/79) was referred to the Economic and Social Council
for action.

83. At its third session, the General Assembly approved the draft Con-
vention on the International Transmission of News and the Right of Correc-
tion, which consisted of an amalgamation of the provisions of the draft Con-
ventions on the Gathering and International Transmission of News and on the
Institution of an International Right of Correction prepared by the Conference
of 1948. The Assembly, however, resolved that the draft Convention should
not be opened for signature until it had taken definite action on the draft Con-
vention on Freedom of Information (resolutions 277 A and C (III)).



84. At its seventh session, the General Assembly separated the provisions
relating to the right of correction from the draft Convention on the Interna-
tional Transmission of News and the Right of Correction and decided to open
for signature a Convention on the International Right of Correction (resolution
63 (VII)).

(e) Instruments drafted mainly at the final stage by the General Assembly:
Optional Protocol to the International Covenant on Civil and Political Rights

85. The optional Protocol to the International Covenant on Civil and
Political Rights (1966) was an instrument conceived and drafted mainly in the
Third Committee of the General Assembly. During the consideration of the
implementation provisions of the International Covenant on Civil and Political
Rights in the Third Committee of the General Assembly in 1966, it was sug-
gested that the right of individual petition should be inserted in the Covenant.
In the end it was finally decided to include provisions to this effect in an
Optional Protocol to the Covenant. The draft Optional Protocol was proposed
in the Third Committee and debated, revised and adopted at the same session
of the Third Committee, in 1966.

(f) Treaties conceived in United Nations human rights organs but elaborated else-
where in the United Nations system
86. In two instances, the idea for an international instrument was

proposed by United Nations human rights organs but actually elaborated else-
where. Thus, an instrument on Discrimination in Employment was first recom-
mended by the Sub-Commission on Prevention of Discrimination and Protec-
tion of Minorities. This recommendation was then taken up by the ILO, which
eventually elaborated the Convention on Discrimination in Employment
(1958). The Sub-Commission, following a study prepared for it on Discrimina-
tion in Education, also recommended an instrument on this subject. This
recommendation was taken up by UNESCO, which elaborated the Convention
against Discrimination in Education.

3. The form

87. From the point of view of form, human rights treaties may be
grouped into four categories, the first two of which are related to form and the
third and fourth more to substance:

(a) Treaties, such as the International Convention on the Elimination of
Racial Discrimination and the International.Covenants on Human Rights;

(b) Protocols, such as the Protocol amending the Slavery Convention of
1926 and the Optional Protocol to the International Covenant on Civil and
Political Rights;

(c) Consolidations, such as the Convention for the Suppression of the
Traffic in Persons;

(d) Adaptations, such as the Protocol amending the Slavery Convention
of 1926. The latter instrument, which was not discussed in Section I above, will
be considered below.
Protocol amending the Slavery Convention of 25 September 1926

88. By resolution 475 (XV) of 27 April 1953, the Economic and Social
Council: (a) recommended that the General Assembly should invite States



which were or might become parties to the International Slavery Convention
of 25 September 1926 to agree to the transfer to the United Nations of the
functions undertaken by the League of Nations under that Convention and
(b) requested the Secretary-General to prepare a draft protocol to that end.

89. In accordance with this resolution, the Secretary-General prepared a
draft protocol which he submitted to the General Assembly as an annex to
document A/2435.

90. The Secretary-General also transmitted to the General Assembly
observations (A/2435/Add.1, 2 and 3) he had received from Governments on
the draft protocol which he had circulated to States parties to the International
Slavery Convention in accordance with the request in Economic and Social
Council resolution 475 (XV).

91. At its 435th plenary meeting on 17 September 1953, the General
Assembly decided to include in the agenda of its eighth session the item:
"Transfer to the United Nations of functions and powers exercised by the
League of Nations under the International Slavery Convention of 25 Sep-
tember 1926: draft protocol prepared by the Secretary-General", and referred
the item to the Sixth Committee for consideration.

92. The Sixth Committee considered the item at its 369th and 370th
meetings, held on 12 and 15 October 1953.

93. The Committee also had before it a draft resolution submitted by the
United Kingdom (A/C.6/L.304).

94. During the discussions in the Sixth Committee, the question was
raised, in connection with the broader problem of the adaptation of League of
Nations Conventions to the United Nations, whether a protocol was necessary
for the transfer to the Organization of the functions and powers exercised by
the League of Nations under the International Slavery Convention. In that
connection, the Committee's attention was drawn to General Assembly resolu-
tion 24 (I) on the transfer to the United Nations of certain functions and
activities of the League of Nations and to the resolution of the League of
Nations Assembly of 18 April 1946. The United Nations General Assembly
had stated in resolution 24 (I) that the Organization was prepared to accept
the custody of international instruments formerly entrusted to the League of
Nations and to charge the Secretariat of the United Nations with the task of
performing for the parties the functions pertaining to a secretariat, formerly
entrusted to the League of Nations and set forth in part A of that resolution.
There was therefore no need for a protocol for the transfer of such functions.
An analysis of the International Slavery Convention moreover showed that
only article 7, which laid upon parties the obligation to inform the Secretary-
General of the League of Nations of, inter alia, the laws and regulations
enacted by them for the purpose of applying the Convention, might perhaps
require a protocol before it could be sanctioned. But it was pointed out in that
connection that, even if that were the case, some practical remedy for the
deficiency might easily be found. Finally, with regard to the invitation
addressed to certain States Members or non-members which could not at the
present stage accede to the Convention, it would be enough for the General
Assembly to adopt a resolution to that effect (A/C.6/SR.370).



95. Some delegations expressed the opinion that a protocol was desirable
for the purpose of transferring to the United Nations the functions and powers
exercised by the League of Nations under the International Slavery Conven-
tion so that States non-members which were parties to the Convention might
give their assent to such a transfer. The same delegations also pointed out that
there were several precedents.

96. The Secretary-General's representative said that the Secretary-
General considered himself bound by the terms of General Assembly resolu-
tion 24 A (I) of 12 February 1946. In accordance with the provisions of that
resolution, the Secretary-General had always confined himself' to the exercise
of purely administrative functions and there had never been any objections.
Thus, he had accepted, and notified the States concerned of, the depositing
with him of instruments relating to Conventions which entrusted the
Secretary-General of the League of Nations with the function of depositary
and which had never been the subject of a protocol of transfer. The adoption
of a protocol, which the General Assembly had frequently thought desirable,
would nevertheless not reflect upon the status of States which, by depositing an
instrument of accession or ratification with the Secretary-General, had become
parties to such Conventions.

97. Some delegations emphasized that in their opinion the International
Slavery Convention of 25 September 1926 appeared inadequate, particularly in
the light of the report of the Special Committee on Slavery (E/1988). They
indicated that they had nonetheless supported the transfer to the United
Nations of the functions exercised by the League of Nations under that Con-
vention in the hope that the whole problem would shortly be re-examined and
a fresh Convention adopted so as to place the campaign against slavery on a
broader footing.

98. With reference to the provisions of the Protocol accompanying the
United Kingdom draft resolution (A/C.6/L.304), several delegations indicated
that they were in favour of the provisions of its article II, particularly in the
matter of the method of acceptance by successive stages, as in other interna-
tional instruments concluded under the auspices of the United Nations or the
specialized agencies, which enabled States to become parties without having to
go through the more complicated procedure of ratification or accession.

99. The United Kingdom draft resolution was adopted by 38 votes to
none, with 9 abstentions. It was subsequently adopted by the General Assem-
bly in its resolution 794 (VIII) of 23 October' 1953.

4. Proposed conventions currently under consideration

(a) Draft international convention on freedom of information

100. As was seen earlier, the General Assembly in resolution 59 (I) of 14
December 1946 instructed the Economic and Social Council to convoke a
conference on freedom of information. In resolution 74 (V) of 15 August 1947,
the Economic and Social Council decided:

"(a) To request the Secretary-General to send a request for infor-
mation based upon the provisional agenda of the Conference to all States
Members of the United Nations, and to all States not Members of the



United Nations which will be invited to the International Conference on
Freedom of Information; and

"(b) To request the Secretary-General to prepare a memorandum
based upon the replies received, as documentation for the Conference;

"(c) To request UNESCO to submit the findings based upon its
questionnaire concerning technical information needs in war devastated
areas, together with other relevant material, to the Conference;

"(d) To request the Secretary-General to prepare the necessary
documentation under each item of the proposed agenda for the Confer-
ence, and should he deem it necessary, to seek the co-operation of
UNESCO and other international organizations working in this field;

"(e) To request that the documentation be organized under each
item of the agenda and consist of a compilation and analysis of existing
practices and problems."
101. The Conference met at the United Nations Office at Geneva from

23 March to 21 April 1978.
102. The Conference was attended by: (a) delegations representing the

Governments of 44 States Members of the United Nations; (b) delegations
representing the Governments of 10 States which at that time were not
Members of the United Nations; (c) observers representing the Governments of
two States Members of the United Nations and one State non-member of the
Organization; (d) observers and consultants from the International Labour
Office, the International Telecommunication Union and the United Nations
Educational, Scientific and Cultural Organization; and observers and consul-
tants from five non-governmental organizations.

103. On the basis of its deliberations the Conference prepared and for-
warded to the Economic and Social Council three draft conventions: a Draft
Convention on the Gathering and International Transmission of News; a Draft
Convention Concerning the Institution of an International Right of Correction;
and a Draft Convention on Freedom of Information.

104. Furthermore, the Conference adopted 43 resolutions, most of them
of a substantive nature, including one on possible modes of action by means of
which the recommendations of the Conference could best be put into effect.
Under this latter heading the Conference, in resolution No. 43, resolved:

"I. That all documents passed by the Conference, resolutions or
draft conventions, be referred to the Economic and Social Council for
study at its next session;

"2. That all Governments invited to this Conference be requested to
forward to the Secretary-General of the United Nations before 5 July
1948 their comments on the draft conventions proposed by the Confer-
ence and proposals for other draft conventions based on the recommenda-
tions of this Conference;

"3. That the Economic and Social Council be requested to examine
at its seventh session the draft conventions referred to it by the
Conference in the light of such comments and other proposed draft con-
ventions as provided in paragraph 2, and to submit to the General Assem-
bly at its third session draft conventions which may thereafter be opened
at that session for signature or accession by those States entitled and will-



ing to become parties thereto, and remain open subsequently for addi-
tional accessions."

105. As was seen above, the General Assembly, at its third session,
approved the draft Convention on the International Transmission of News and
the Right of Correction, which consisted of an amalgamation of the provisions
of the draft Conventions on the Gathering and International Transmission of
News and on the Institution of an International Right of Correction prepared
by the Conference of 1948. The Assembly, however, resolved that the draft
Convention should not be opened for signature until it had taken definite
action on the draft Convention on Freedom of Information (resolutions 227 A
and C (III)). At its seventh session, the General Assembly separated the provi-
sions relating to the right of correction from the draft Convention on the Inter-
national Transmission of News and the Right of Correction and decided to
open for signature a Convention on the International Right of Correction
(resolution 630 (VII)).

106. In its resolution 426 (V), the General Assembly appointed a Com-
mittee consisting of the representatives of the following fifteen countries:
Cuba, Ecuador, Egypt, France, India, Lebanon, Mexico, the Netherlands, Pak-
istan, the Philippines, Saudi Arabia, the Union of Soviet Socialist Republics,
the United Kingdom of Great Britain and Northern Ireland, the United States
of America and Yugoslavia, to meet at the Headquarters of the United
Nations to prepare a draft Convention on Freedom of Information, taking into
consideration the draft50 approved by the United Nations Conference on Free-
dom of Information held at Geneva from 23 March to 21 April 1948; the
text5' voted during the second part of the third session of the General Assem-
bly; article 14 of the provisional text 52 of the draft First International
Covenant on Human Rights; and the observations 53 contained in the summary
records of the meetings of the Third Committee dealing with the question. The
General Assembly also requested the Committee to report to the Economic
and Social Council at its thirteenth session on the results of its work and to
submit recommendations, in particular with regard to the advisability of con-
vening a conference of plenipotentiaries with a view to the framing and signa-
ture of a Convention on Freedom of Information. The Assembly further
requested the Secretary-General to submit the Committee's report, together
with the draft or drafts of the Convention prepared by the Committee, to the
various Governments concerned for iheir consideration and invited the
Governments so consulted to transmit their suggestions and observations to the
Secretary-General by 15 June 1951.

107. The Economic and Social Council was invited to consider the
Committee's report at its thirteenth session and, if it thought fit, in the light of
the Committee's recommendations and the observations of Governments, and
also taking into consideration the General Assembly's wish that one or more
conventions to ensure freedom of information in the world should be adopted
as soon as possible, to convene a conference of plenipotentiaries to meet as
soon as possible and not later than 1 February 1952, with a view to the fram-
ing and signature of a Convention on Freedom of Information, based on the
draft or drafts prepared by the above-mentioned Committee and on the obser-
vations of Governments.



108. This Committee prepared a new version of the draft Convention on
Freedom of Information. 4 On the basis of the work done by that Committee,
the Third Committee, at the fourteenth, fifteenth and sixteenth sessions of the
General Assembly, approved the preamble and four operative paragraphs of
the draft Convention on Freedom of Information.5 5 The articles have not yet
been approved by the Assembly in plenary meeting. From the seventeenth to
the thirty-second session, the Assembly was not able to continue the considera-
tion of the draft Convention.5 6

(b) Draft international convention on the elimination of all forms of religious
intolerance

109. In resolution 1781 (XVII) of 7 December 1962, the General Assem-
bly requested the Economic and Social Council to ask the Commission on
Human Rights, bearing in mind the views of the Sub-Commission on Preven-
tion of Discrimination and Protection of Minorities, the debates at the seven-
teenth session of the General Assembly, any proposals on the matter that
might be submitted by Governments and any international instruments already
adopted in that field by the specialized agencies, to prepare: (a) a draft
declaration on the elimination of all forms of religious intolerance, to be sub-
mitted to the Assembly for consideration at its eighteenth session; and (b) a
draft international convention on the elimination of all forms of religious
intolerance, to be submitted to the Assembly if possible at its nineteenth ses-
sion and, in any case, not later than at its twentieth session. The Assembly also
invited Member States to submit their comments and proposals concerning the
draft convention by 15 January 1964.

110. At its resumed thirty-fourth session, the Economic and Social Coun-
cil, on 19 December 1962 (1238th meeting), decided to transmit the General
Assembly resolution to the Commission on Human Rights and to the Sub-
Commission on Prevention of Discrimination and Protection of Minorities.

111. At its nineteenth session, held from 11 March to 5 April 1963, the
Commission held a brief exchange of views on the resolution of the General
Assembly, noted resolution 8 (XV) of the Sub-Commission on Prevention of
Discrimination and Protection of Minorities,5 7 and decided 58 to give priority at
its twentieth session to the preparation of a draft declaration on the elimina-
tion of all forms of religious intolerance. The Commission also requested the
Sub-Commission to prepare and submit to the Commission at its twentieth ses-
sion a preliminary draft of a declaration on the elimination of all forms of reli-
gious intolerance, taking into account the views expressed during the debate
on the subject at the nineteenth session of the Commission, and requested the
Secretary-General to invite the Governments of Member States to submit any
proposals which they may wish to make as to the provisions which such a
declaration should contain, in time for consideration by the Commission at its
twentieth session.

112. On the recommendation of the Commission, the Economic and
Social Council in resolution 958 F (XXXVI) of 12 July 1963 drew the atten-
tion of the General Assembly to the Commission's decision.5 9

113. At its sixteenth session, held from 13 to 31 January 1964, the Sub-
Commission on Prevention of Discrimination and Protection of Minorities
adopted resolution 3 (XVI), 60 submitting to the Commission on Human Rights



a preliminary draft of a United Nations declaration on the elimination of all
forms of religious intolerance as representing the Sub-Commission's general
views, consistent with the Principles of Freedom and Non-Discrimination in
the Matter of Religious Rights and Practices that it had adopted in 1969,61
regarding the substance which should be taken into account in preparing a
draft declaration, together with other relevant documentation.

114. At its twentieth session, held from 17 February to 18 March 1964,62
the Commission on Human Rights set up a working group to prepare, on the
basis of the preliminary draft of the Sub-Commission and all other relevant
documentation, a draft declaration on the elimination of all forms of religious
intolerance. The working group, however, was able to consider only the first
six articles of the text submitted by the Sub-Commission in relation to which it
prepared a provisional text consisting of six articles. It also submitted to the
Commission certain alternative texts and proposals presented to it.

115. Owing to lack of time, the Commission was unable to consider and
adopt a draft declaration on the elimination of all forms of religious intoler-
ance. In resolution 2 (XX), the Commission requested the Secretary-General
to transmit to Member Governments for comments the report of the working
group 63 and the preliminary draft of a declaration on the elimination of all
forms of religious intolerance submitted by the Sub-Commission 64 and to sub-
mit to the Economic and Social Council at its thirty-seventh session the com-
ments of Governments as well as the working group's report and the Sub-
Commission's draft of a declaration. The Commission recommended to the
Economic and Social Council "to give such further consideration as it may
deem practicable to the drafting of a declaration on the elimination of all
forms of religious intolerance, in the light of the comments of Governments,
and that it transmit the appropriate documents to the General Assembly for
consideration at its ninteenth session".

116. At its twentieth session in 1964, the Commission on Human Rights
decided, in resolution 2 (XX), to prepare at its twenty-first session a draft con-
vention on the elimination of all forms of religious intolerance in compliance
with General Assembly resolution 1781 (XVII) and invited the Sub-
Commission to prepare and submit to the Commission at its twenty-first ses-
sion a preliminary draft convention on the elimination of all forms of religious
intolerance.

117. The Sub-Commission on Prevention of Discrimination and Protec-
tion of Minorities considered this item at its 17th session in 1965. The Sub-
Commission had before it a note by the Secretary-General
(E/CN.4/Sub.2/243), summarizing the consideration of the draft convention
on the elimination of all forms of religious intolerance in the United Nations.
The note referred to substantive comments or proposals concerning the pro-
posed draft convention which had been submitted, in accordance with the
General Assembly's invitation to Member States, by the Governments of
Chad, Finland, Ireland, Nigeria and the United Kingdom of Great Britain and
Northern Ireland (E/CN.4/Sub.2/243, Annex), China and Kenya (E/3925), and
the Netherlands (E/3925/Add.1). The Sub-Commission also had before it a
memorandum (E/CN.4/Sub.2/L.365) setting out the text of article 18 of the
draft covenant on civil and political rights as adopted by the Third Committee
of the General Assembly (A/5705, Annex), and the paragraphs adopted by the



Commission on Htman Rights at its eighteenth session for inclusion in the
preamble of the proposed draft principles on freedom and non-discrimination
in the matter of religious nights and practices. 65 The note also referred to the
report of the working group set up by the Commission on Human Rights at its
twentieth session to prepare a draft declaration on the elimination of all forms
of religious intolerance.6 6 The latter report contained the texts of articles
adopted by the working group for inclusion in the draft declaration.

118. Written statements relating to the draft convention on the elimina-
tion of all forms of religious intolerance were submitted to the Sub-
Commission by the Co-ordinating Board of Jewish Organizations
(E/CN.4/Sub.2/NGO/41) and the International Humanist and Ethical Union
(E/CN.4/Sub.2/NGO/42). Oral statements were made by the representatives
of the International League for the Rights of Man (438th meeting), the Com-
mission of the Churches on International Affairs (438th meeting), the Co-
ordinating Board of Jewish Organizations (436th meeting), Pax Romana (439th
meeting) and the World Jewish Congress (438th and 441st meetings).

119. Three draft conventions on the elimination of all forms of religious
intolerance were submitted to the Sub-Commission at its 436th meeting: (i) a
draft convention submitted by Mr. Calvocoressi (E/CN.4/Sub.2/L.360); (ii) a
draft convention submitted by Mr. Abram (E/CN.4/Sub.2/L.361 and Rev.1);
and (iii) a draft convention submitted by Mr. Krishnaswami (E/CN.4/Sub.2/
L.364 and Add. 1 and 2). Six draft articles for the draft convention were also sub-
mitted to the Sub-Commission at its 440th meeting by Mr. Nassinovsky
(E/CN.4/Sub.2/L.369). In the course of the discussion of the draft convention
two additional articles were submitted to the Sub-Commission by Mr. Ingles
(E/CN.4/Sub.2/L.392 and 395).

120. At the 436th meeting, the authors of the three draft conventions
then before the Sub-Commission, Messrs. Abram, Calvocoressi and Krish-
naswami, were requested to meet in an informal group, open to all interested
members of the Sub-Commission, with a view to combining the three conven-
tions into a single joint text which could serve as a basis for further discussion.
In preparing the draft convention, the Sub-Commission examined the pream-
ble and provisions presented by the informal working group which it had set
up, the draft articles submitted by Mr. Nassinovsky, and the additional articles
submitted by Mr. Ingles. The Sub-Commission adopted a draft convention
containing a preamble and thirteen articles (resolution I (XVII), annex).

121. At its eighteenth and nineteenth sessions, the General Assembly
adopted resolutions inviting the Commission on Human Rights to give priority
to this topic.

122. By its resolution 2020 (XX), the General Assembly requested the
Economic and Social Council to invite the Commission to make every effort to
complete, at its twenty-second session, the preparation of the draft declaration
and of the draft international convention on the elimination of all forms of
religious intolerance, in order that they might be submitted to the Assembly at
its twenty-first session.

123. At its twenty-second session, the Commission adopted five more
articles of the draft convention, but was unable, for lack of time, to complete
its work on that instrument. The consideration and adoption of articles VIII,



IX, XI and XII, and of the articles concerning implementation, could not be
completed at that session. In resolution 1 (XXII), the Commission decided to
give the highest priority at its twenty-third session to the completion of the
preparation of the draft convention.

124. At its twenty-third session the Commission adopted three more
articles and, by resolution 3 (XXIII) of 9 March 1967, transmitted to the
Economic and Social Council:

(a) A preamble and twelve articles of a draft international convention
on the elimination of all forms of religious intolerance, adopted by the Com-
mission and annexed to its resolution;

(b) An additional draft article submitted by the delegation of Jamaica
and draft article XIII proposed by the Sub-Commission on Prevention of
Discrimination and Protection of Minorities, which, after some discussion, the
Commission considered should be submitted to the Assembly;

(c) The preliminary draft of additional measures of implementation sub-
mitted by the Sub-Commission in its resolution 2 (XVII) which the Commis-
sion did not consider for lack of time.

125. The Commission recommended to the Economic and Social Council
to transmit these documents to the General Assembly and expressed the hope
that the General Assembly would decide upon suitable measures of implemen-
tation and final clauses of the draft convention.

126. The General Assembly kept this topic on its agenda between its
twentieth and twenty-seventh sessions. At its twenty-seventh session, the Gen-
eral Assembly decided to accord priority to the completion of the Declaration
on the Elimination of All Forms of Religious Intolerance before resuming con-
sideration of the draft International Convention on this subject (resolution
3027 (XXVII)).

127. The Commission on Human Rights is still engaged in the prepara-
tion of a draft declaration and will continue its work on this matter at its
thirty-fifth session in 1979.

(c) Draft international convention against torture

128. By its resolution 32/62 of 8 December 1977, the General Assembly
requested the Commission on Human Rights to draw up a draft convention on
torture and other cruel, inhuman or degrading treatment or punishment, in the
light of the principles embodied in the Declaration on the Protection of All
Persons from Being Subjected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment. The Assembly further requested the
Commission to submit a progress report to it at its thirty-third session.

129. At its thirty-fourth session in 1978, the Commission had before it
the text of a "Draft International Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment", proposed by the delegation
of Sweden (E/CN.4/1285). It also had before it the text of a "Draft Conven-
tion for the Prevention and Suppression of Torture" presented by the Interna-
tional Association of Penal Law (E/CN.4/NGO/213).

130. By its resolution 18 (XXXIV) adopted on 7 March 1978, the Com-
mission requested the Secretary-General "... to transmit all relevant documents
of the thirty-fourth session of the Commission on Human Rights concerning



the draft convention on torture and other cruel, inhuman or degrading treat-
ment or punishment to the Governments of States Members of the United
Nations or members of specialized agencies wishing to express their views on
this subject for their comments, and to prepare a summary of those com-
ments". Upon the recommendation of the Commission, the Economic and
Social Council, by its decision E/DEC/1978/24, decided to approve the recom-
mendation made by the Commission on Human Rights in paragraph 2 of its
resolution 18 (XXXIV) and to authorize the holding of a meeting of a working
group open to all members of the Commission for one week immediately
before the thirty-fifth session of the Commission with the task of preparing for
the Commission concrete drafting proposals for a draft convention on torture
and other cruel, inhuman or degrading treatment or punishment.

(d) Draft international convention on the rights of the child

131. At the 1438th meeting of the Commission on Human Rights in
1978, the representative of Poland introduced a draft resolution
(E/CN.4/L.1366/Rev.I) sponsored by Austria, Bulgaria, Colombia, Jordan,
Poland, Senegal and the Syrian Arab Republic which contained in an annex a
draft Convention on the Rights of the Child. He recalled that in 1959 the
General Assembly had adopted the Declaration of the Rights of the Child. He
felt that, almost 20 years after the proclamation of the principles of that
Declaration by the General Assembly, it was time to take further and more
consistent steps by adopting an internationally binding instrument in the form
of a convention, and expressed the view that the draft Convention should be
based on the principles of the Declaration of the Rights of the Child. By its
resolution 20 (XXXIV) adopted on 8 March 1978, the Commission requested
the Secretary-General to transmit the draft Convention to Member States and
to the competent specialized agencies, regional intergovernmental organiza-
tions and non-governmental organizations, inviting them to communicate to
him, not later than 31 October 1978, their views, observations and suggestions
on such a convention, and requested him to submit a report thereon to the
Commission on Human Rights at its thirty-fifth session. The Commission also
decided to continue at its thirty-fifth session, as one of its priorities, its con-
sideration of a draft Convention on the Rights of the Child, taking into
account both the draft Convention referred to above and the report of the
Secretary-General, with a view to concluding, if possible, a convention at that
session for transmission to the General Assembly through the Economic and
Social Council. By its resolution 78/18, the Economic and Social Council took
note with satisfaction of the initiative taken by the Commission at its thirty-
fourth session with a view to the conclusion of a convention on the rights of
the child and to the adoption of this Convention by the General Assembly, if
possible during the International Year of the Child; and recommended to the
General Assembly to consider including in the agenda for its thirty-fourth ses-
sion, as a priority matter, the question of the adoption of a convention on the
rights of the child.

5. Initiation

132. The initiation of international conventions is usually made by four
main sources: (1) by Governments; (2) by United Nations organs; (3) by rap-
porteurs; and (4) by non-governmental organizations.



(a) Governments

133. As can be seen from the chart annexed to the present paper,
practically all of the treaties considered were initiated by Governments or by
their representatives in United Nations organs (though in some cases the idea
may have been taken from other sources).

134. A recent instance of a convention initiated by a Government was
the draft International Convention on the Rights of the Child. At the 1438th
meeting of the Commission on Human Rights in 1978, the representative of
Poland introduced a draft resolution E/CN.4/L.1366/Rev.1, sponsored by
Austria, Bulgaria, Colombia, Jordan, Poland, Senegal and the Syrian Arab
Republic. He recalled that in 1959 the General Assembly had adopted the
Declaration of the Rights of the Child, which had been instrumental in pro-
moting the rights of children throughout the world as well as in shaping vari-
ous forms of international co-operation in that field. He felt, however, that,
almost 20 years after the proclamation of the principles of that Declaration by
the General Assembly, it was time to take further and more consistent steps
by adopting an internationally binding instrument in the form of a convention,
and expressed the view that the draft Convention should be based on the prin-
ciples of the Declaration of the Rights of the Child. As was seen earlier, the
Commission on Human Rights, as a result of this initiative, decided to draft an
international convention on this subject.

(b) United Nations organs
135. There are several examples of initiation by United Nations organs

although it should be borne in mind that a decision of an organ composed of
government representatives invariably stems from a proposal made in the
first place by one or more of the government representatives sitting on it. The
idea of drafting one or more international covenants on human rights as part
of the International Bill of Human Rights was initiated by the Commission on
Human Rights in 1947 and was subsequently endorsed by the Economic and
Social Council and by the General Assembly. Apart from the Convention on
the International Right of Correction and the draft Convention on Freedom
of Information, work on all of the treaties considered in this paper commenced
as a result of decisions of United Nations organs. The two instruments men-
tioned were initiated by a United Nations Conference but the decisions to
proceed with the drafting of the treaties were then taken by the General
Assembly. On some occasions the decision to initiate a treaty was taken by a
superior organ such as the General Assembly. In others it was taken by the
Commission" on Human Rights or the Economic and Social Council and subse-
quently endorsed by the General Assembly.

(c) Rapporteurs or authors of studies

136. As was seen earlier, the UNESCO Convention on Discrimination in
Education was conceived in a study on this subject prepared for the Sub-
Commission on Prevention of Discrimination and Protection of Minorities.
Another recent example was the recommendation made by Mr. Hector Gros
Espiell, Special Rapporteur of the Sub-Commission on Prevention of Discrimi-
nation and Protection of Minorities, for a codification of the law relating to
self-determination. 67 While the form of this codification is not yet settled, it is



possible that in the end a draft convention may be elaborated. At its thirty-first
session in 1978, the Sub-Commission on Prevention of Discrimination and Pro-
tection of Minorities requested the Commission on Human Rights to entrust
Mr. Gros Espiell with the preparation of the preliminary draft of the interna-
tional instrument proposed by him, and requested the Secretary-General to
give him all the necessary assistance for the completion of this task.

(d) Non-governmental organizations

137. An example of the role played by non-governmental organizations
in the initiation of an international convention was the draft international con-
vention against torture. For some time certain non-governmental organizations,
notably, the International Commission of Jurists, Amnesty International and
the International Association of Penal Law, have been calling for an interna-
tional convention against torture; they convened meetings and held consulta-
tions on the preparation of a draft convention. In 1977, the General Assembly
requested the Commission on Human Rights to draw up a draft convention on
torture and other cruel, inhuman or degrading treatment or punishment. When
this matter came before the Commission on Human Rights in 1978, the
Commission received, in addition to a draft international convention proposed
by the delegation of Sweden (E/CN.4/1285), a draft convention presented by
the International Association of Penal Law (E/CN.4/NGO/213) which is being
used in the Commission's work in elaborating the draft convention.

6. Provision of drafts or study of issues

138. Drafts utilized in the preparation of international treaties in the
field of human rights have come from five main sources: (I) Governments;
(2) human rights organs; (3) rapporteurs; (4) non-governmental organizations;
and (5) the Secretariat.

(a) Governments

139. As can be seen from the annexed chart, initial drafts were sub-
mitted by Governments for the Protocol amending the Slavery Convention;
the Optional Protocol to the International Covenant on Civil and Political
Rights; the draft Convention on the Suppression and Punishment of the Crime
of Apartheid; the draft Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment; and the draft International Conven-
tion on the Rights of the Child.

(b) United Nations organs

140. As can be seen from the annexed chart, initial drafts were sub-
mitted by United Nations organs for the following instruments: the Conven-
tion for the Suppression of the Traffic in Persons and of the Exploitation of the
Prostitution of Others; the International Convention on the Elimination of All
Forms of Racial Discrimination; the International Covenant on Economic,
Social and Cultural Rights; the International Covenant on Civil and Political
Rights; and the draft International Convention on the Elimination of All Forms
of Religious Intolerance. An important feature has been the valuable role
played by a body of experts, the Sub-Commission on Prevention of Discrimi-
nation and Protection of Minorities, in the initial drafting of many treaties,
including the Covenants on Human Rights; the International Convention on



the Elimination of All Forms of Racial Discrimination; and the draft Interna-
tional Convention on the Elimination of All Forms of Religious Intolerance.

(c) Rapporteurs or authors of studies

141. Draft principles submitted by rapporteurs entrusted with the
preparation of reports or studies for human rights organs sometimes form the
basis of further work leading eventually to the elaboration of conventions. This
was seen above as regards the UNESCO Convention against Discrimination in
Education and the proposed codification of the law of self-determination. 68 In
resolution 564 (XIX) of 7 April 1955, the Economic and Social Council, hav-
ing considered, 69 inter alia, a report on slavery prepared by one of its rappor-
teurs, decided to initiate work on a draft supplementary convention on the
question.

(d) Non-governmental organizations

142. As was seen above, the Commission on Human Rights at its thirty-
fourth session in 1978 was seized of a draft convention for the prevention and
suppression of torture presented by the International Association of Penal Law
(E/CN.4/NGO/213).

(e) Secretariat

143. Instances of drafts provided by the Secretariat were the Convention
on the Crime of Genocide; the Convention for the Suppression of the Traffic
in Persons and of the Exploitation of the Prostitution of Others; the Protocol
amending the Slavery Convention; and the Convention on the Non-
Applicability of Statutory Limitations to War Crimes and Crimes against
Humanity. The Secretariat also played an important role in the drafting of the
International Covenant on Economic, Social and Cultural Rights and the
International Covenant on Civil and Political Rights.

7. Consultation of Governments

144. Apart from the consultation of Governments which takes place by
virtue of the fact that the Commission on Human Rights, the Economic and
Social Council and the General Assembly are composed of government
representatives, there was express consultation in respect of the following
instruments: the Convention on the Prevention and Punishment of the Crime
of Genocide; the Convention on the International Right of Correction; the
Protocol amending the Slavery Convention of 1926; the International Conven-
tion on the Elimination of All Forms of Racial Discrimination; the Interna-
tional Covenant on Economic, Social and Cultural Rights; the International
Covenant on Civil and Political Rights; the Convention on the Non-
Applicability of Statutory Limitations to War Crimes and Crimes against
Humanity; the International Convention on the Suppression and Punishment
of the Crime of Apartheid; the draft Convention on Freedom of Information;
the draft International Convention on the Elimination of All Forms of Reli-
gious Intolerance; the draft International Convention against Torture; and the
draft International Convention on the Rights of the Child. To take a recent
example, the Commission on Human Rights, at its thirty-fourth session in
1978, requested the Secretary-General to transmit all the relevant documents
concerning the draft Convention on Torture and Other Cruel, Inhuman or



Degrading Treatment or Punishment to the Governments of States Members
of the United Nations or members of the specialized agencies wishing to
express their views on this subject, for their comments. The Commission took a
similar decision on the draft Convention on the Rights of the Child.

8. Negotiation

145. The negotiation of multilateral treaties in the field of human rights
is done mainly in: (I) the Commission on Human Rights and its subsidiary
organs; (2) the Economic and Social Council; (3) the General Assembly; and
(4) international conferences.

146. The negotiation stages of the various treaties were given in section
II above and therefore it is not necessary to repeat them. Certain significant
aspects may, however, be noted:

(a) Working Group of Experts

147. In some instances, Working Groups of Experts were appointed to
assist in the preparation of drafts or to study particular issues involved in the
drafting of an instrument. Thus, by its resolution 15 (XXVIII) the Commission
on Human Rights established a Working Group of Experts to consider ques-
tions pertaining to the protection of journalists engaged in dangerous missions.

(b) Ad hoc committees of government representatives
148. In some instances, an ad hoc committee of government representa-

tives was appointed to work out a draft instrument for further consideration.
This occurred during the drafting of the Convention on the Prevention and
Punishment of the Crime of Genocide, the draft Convention on Freedom of
Information and the Supplementary Convention on the Abolition of Slavery,
the Slave Trade and Institutions and Practices Similar to Slavery.

(c) Co-operation between the Third Committee and the Sixth Committee

149. In most of the treaties considered, the final drafting before the
treaty reached the plenary of the General Assembly was done by the Third
Committee of the General Assembly. However, the Convention on the Preven-
tion and Punishment of the Crime of Genocide was considered by the Sixth
Committee. In some cases, there was collaboration between the Third Com-
mittee and the Sixth Committee. This occurred as regards the Convention on
the Prevention and Punishment of the Crime of Genocide; the Convention for
the Suppression of the Traffic in Persons and of the Exploitation of the Prosti-
tution of Others; and the Convention on the Non-Applicability of Statutory
Limitations to War Crimes and Crimes against Humanity. In the latter case a
Joint Working Group of the Third and Sixth Committees was established at
one stage to elaborate a draft convention.

(d) Dispensation with general debate in the Third Committee

150. In two instances, the Third Committee decided to dispense with
general debates when it came to consider draft conventions. This was done in
the consideration of the International Convention on the Elimination of All
Forms of Racial Discrimination and the Convention on the Non-Applicability
of Statutory Limitations to War Crimes and Crimes against Humanity.
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9. Level of change introduced at last stage

151. An assessment of changes introduced in the Third and/or Sixth
Committees would be beyond the scope of the present paper. On the whole, it
can be said that the basic structure and substance of draft instruments reaching
the Third or Sixth Committee were retained in the cases of the human rights
treaties considered in the present paper. However, provisions for the imple-
mentation of these treaties were heavily shaped by the Treaty Committee.
Usually, there are few changes in the plenary of the General Assembly. As can
be seen from the annexed chart, an important amendment was made in the
plenary as regards the Protocol amending the Slavery Convention signed at
Geneva on 26 September 1926. Slight amendments were also made in the
plenary to the International Convention on the Elimination of All Forms of
Racial Discrimination and the International Convention on the Suppression
and Punishment of the Crime of Apartheid. In other instances, occasional
amendments were moved but were rejected (Convention on the Prevention
and Punishment of the Crime of Genocide; Convention for the Suppression of
the Traffic in Persons and of the Exploitation of the Prostitution of Others).



o6.

z z.0 .0 "0--- -E .- E

m,... I 0, >0

00 ..- a"-a

0 l0E~ 2C, .= 0 o

U.00 0

I u._ I.o0'

q E w uj 8 ulo.

o = .-

~ ki~ ,.I' E"'ul~o -Eo oaOo E

0 

z

~~-0 U-

a

EC'

-'C 2 0 L.



- .

00.

SC C
3

'22

2<
0 0

C) C,
20~ "0

~o.2
00-' 0 0C) C,

C) OC) 0 00C).002
z

,,.2

0 =I-'
0C -C 0.0 0 " . " - /~ 0 -- ECO 0.

* .2

"-o .) 0 ".

r=.2 ! C'0E'. E  2.

00

. U N-

.2<2E
, . "•C) 0 . .

.2.0

_ "o,

E

>

4E

>i 0

o. 0

E09 EC.0

o o E

2.2
C) OC 0 0.
,,-= 2

0*z 0=.~CC)

.0

LL)

05

C)
0

020
2 0.2
o 2 2~
0 CL 0'?

Liz

2
OC)

20

00
OLi

Li
00o.2
00

.2 2
SO

Li 2

0



.0 .0.

0<

01 5-.

0

0 0

±=
E

Z0

E 

0

>0: 2E <

2ot

0 0

0 00
.0.0 *2
0c..i .0

~o = =
~0 0..

- 0.- .2~
0~o.
2 0

S

J
0

0 0

2~ o

0

t 2 -A

E E0 0

.62

0 0

0-

E

oo~
02

&.,

2~

ES



EI

0

0

z s

z E<:: u I-.'. 0o 0 0.2, 0 :

0 . 00



NOTES

I See below, paragraphs 21-33.
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B. DEPARTMENT FOR DISARMAMENT AFFAIRS

1. During the period under review (1945-1981), the following multi-
lateral agreements were concluded in the field of arms limitation and disarma-
ment:

(a) The Antarctic Treaty (1 December 1959);'
(b) Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer

Space and under Water (5 August 1963);
(c) Treaty on Principles Governing the Activities of States in the

Exploration and Use of Outer Space, including the Moon and Other Celestial
Bodies (27 January 1967);

(d) Treaty for the Prohibition of Nuclear Weapons in Latin America
(Treaty of Tlatelolco) with Additional Protocols I and 11 (14 February 1967);

(e) Treaty on the Non-Proliferation of Nuclear Weapons (1 July 1968);
(J) Treaty on the Prohibition of the Emplacement of Nuclear Weapons

and Other Weapons of Mass Destruction on the Sea-Bed and the Ocean Floor
and in the Subsoil Thereof (I 1 February 1971);

(g) Convention on the Prohibition of the Development, Production and
Stockpiling of Bacteriological (Biological) and Toxin Weapons and on Their
Destruction (10 April 1972);

(h) Convention on the Prohibition of Military or Any Other Hostile Use
of Environmental Modification Techniques (18 May 1977);

(i) Convention on Prohibitions or Restrictions on the Use of Certain
Conventional Weapons Which May Be Deemed to Be Excessively Injurious or
to Have Indiscriminate Effects (10 April 1981).

2. Among these agreements, only the Antarctic Treaty was negotiated
entirely outside the framework of the United Nations.

1. Treaty Banning Nuclear Weapon Tests in the Atmosphere,
in Outer Space and under Water

3. This Treaty was actually negotiated and concluded outside the United
Nations, in 1963, by the Soviet Union, the United Kingdom and the United
States. but the question of a nuclear test ban had received active consideration
by the General Assembly of the United Nations as early as 1954 and since
1957 there had been a separate item on the subject on the Assembly agenda.
In addition, from 1958 to 1962, the three nuclear Powers had conducted nego-
tiations on a nuclear test ban in the tripartite Conference on the Discon-
tinuance of Nuclear Weapon Tests, at which a representative of the Secretary-
General of the United Nations was present, but no agreement had been
reached.

4. At the time the Treaty Banning Nuclear Weapon Tests in the Atmos-
phere, in Outer Space and under Water was negotiated, in July/August 1963,



the issue of a nuclear test ban, in all its aspects, was being considered by the
Eighteen-Nation Committee on Disarmament (ENDC), the multilateral dis-
armament negotiating body, which reported to the General Assembly and the
other deliberative subsidiary body, the Disarmament Commission. At the
ENDC, a representative of the Secretary-General of the United Nations was
present.

5. The Committee had been established early in 1962, following the
adoption of General Assembly resolution 1722 (XVI) of 20 December 1961 by
which the Assembly, noting with satisfaction the report submitted by the
Soviet Union and the United States following an exchange of views on ques-
tions relating to disarmament and to the resumption of negotiations in an
appropriate body, 2 had endorsed the agreement that had been reached on the
composition of the Eighteen-Nation Committee on Disarmament. 3

6. The Treaty Banning Nuclear Weapon Tests in the Atmosphere, in
Outer Space and under Water was signed in Moscow on 5 August 1963 and
then, on 8 August, was opened for signature at London, Moscow and Wash-
ington-the capitals of the three depositary Governments. In the Treaty, the
three Governments are referred to as the "Original Parties" of the Treaty. In
Article III of the Treaty it was stated that "the Treaty shall be open to all
States for signature" and that any State which does not sign it before its entry
into force may accede to it at any time. The Treaty entered into force on 10
October 1963, after its ratification by the three Original Parties. On 27
November 1963, the General Assembly adopted resolution 1910 (XVIII) by
which, inter alia, it called upon all States to become parties to the Treaty and
to abide by its spirit and provisions.

2. Treaty for the Prohibition of Nuclear Weapons in Latin America

7. The process leading to this Treaty was started at the seventeenth ses-
sion of the General Assembly, in 1962, and the United Nations was involved
at various stages in the process leading to the conclusion of the Treaty, even
though the Treaty was actually negotiated outside of the United Nations, as in
the case of the Treaty Banning Nuclear Weapon Tests in the Atmosphere, in
Outer Space and under Water.

8. At the seventeenth session of the General Assembly, Brazil submitted
a draft resolution, which was later revised and co-sponsored by Bolivia, Chile
and Ecuador, 4 concerning the establishment of a denuclearized zone in Latin
America. The Assembly decided, however, to defer consideration of this pro-
posal to the eighteenth session, at which Brazil requested the inclusion of
"Denuclearization of Latin America" as a separate item in the agenda.

9. In the interim between the two sessions, the Presidents of Bolivia,
Brazil, Chile, Ecuador and Mexico, on 29 April 1963, issued a declaration by
which they announced that their Governments were prepared to sign a multi-
lateral agreement whereby countries would undertake not to manufacture,
receive, store or test nuclear weapons or nuclear launching devices.

10. At the eighteenth session, at the initiative of a group of Latin Ameri-
can States, the General Assembly adopted resolution 1911 (XVIII) by which
it: (a) noted with satisfaction the initiative for the denuclearization of Latin
America taken in the joint declaration of 29 April 1963; (b) expressed the



hope that the States of Latin America would initiate studies, as they deemed
appropriate, in the light of the principles of the Charter of the United Nations
and of regional agreements and by the means and through the channels which
they deemed suitable, concerning the measures that should be agreed upon
with a view to achieving the aims of the said declaration; (c) trusted that at
the appropriate moment, after a satisfactory agreement had been reached, all
States, particularly the nuclear Powers, would lend their co-operation for the
effective realization of the peaceful aims inspiring the resolution; and (d)
requested the Secretary-General to extend to the States of Latin America, at
their request, such technical facilities as they might require in order to achieve
the aims set forth in the resolution.

II. Negotiations on a treaty to prohibit nuclear weapons in Latin Amer-
ica were carried out by the parties concerned between 1964 and the beginning
of 1967. The negotiating sessions were attended by a United Nations expert
appointed by the Secretary-General. At the end of January 1967, the negotia-
tions on a treaty for the denuclearization of Latin America entered the final
stage. These negotiations led to the signing at Mexico City (Borough of Tla-
telolco), on 14 February 1967, of the Treaty for the Prohibition of Nuclear
Weapons in Latin America. Annexed to the Treaty were two Protocols. In
Additional Protocol I, it was provided that the extraterritorial Powers (France,
the Netherlands, the United Kingdom and the United States) controlling cer-
tain territories situated within the limits of the Latin American geographical
zone, as defined in the Treaty, would undertake to apply the statute of denu-
clearization in those territories for which, dejure or defacto, they were interna-
tionally responsible. Additional Protocol II provided that the nuclear-weapon
Powers would undertake fully to respect the status of denuclearization of Latin
America and also would undertake not to use or threaten to use nuclear
weapons against the parties to the Treaty.

12. At its twenty-second session, the General Assembly adopted resolu-
tion 2286 (XXII) by which it welcomed with special satisfaction the Treaty;
called for its observance: and invited the Powers contemplated in Additional
Protocols I and II to sign and ratify the two documents. In subsequent years,
the Assembly adopted numerous resolutions on the question of adherence to
the two Protocols.

3. Treaty on Principles Governing the Activities of States in the Exploration
and Use of Outer Space, including the Moon and Other Celestial Bodies

13. The process which led to the conclusion of this Treaty was started by
the General Assembly and remained closely connected with that body in sub-
sequent developments.

14. Early efforts to prevent the spread of the arms race to outer space
were made in the Assembly in the late 1950s and early 1960s and Assembly
resolutions 1148 (XII), 1348 (XIII), 1472 (XIV), 1721 A (XVI) and 1962
(XVIII), which were adopted on the subject, laid the ground for subsequent
progress. In particular, by resolution 1472 (XIV), the Committee on the Peace-
ful Uses of Outer Space was established.

15. Meanwhile, in 1962, the ENDC turned its attention to the question
of the peaceful uses of outer space. In particular, Canada, supported by Italy
and Mexico, proposed that the question be given priority. It was also under-



lined that the two draft agreements on general and complete disarmament sub-
mitted to the ENDC, one by the Soviet Union and the other by the United
States, included a ban on the placing of weapons of mass destruction in orbit
and that the two Powers had proposed that such a measure be implemented
independently of general and complete disarmament. No action was taken in
1962, but the United States declared its readiness to enter into such an agree-
ment.

16. During 1963, the issue again arose in the ENDC when, on 21 June,
Mexico submitted a draft treaty on the prohibition of the orbiting or stationing
in outer space of nuclear weapons and other weapons of mass destruction. 5

The draft treaty also prohibited tests in outer space of all weapons of mass
destruction or any other warlike devices. In introducing the document, Mexico
stressed the sui generis character of the problem which made its solution dis-
tinct from other disarmament measures.

17. At the beginning of the General Assembly's eighteenth session, on 19
September 1963, the Soviet Union declared that it deemed it necessary that
steps be taken to prevent the spread of the armaments race to outer space and
to that end suggested that an agreement be reached between the Soviet Union
and the United States to ban the placing in orbit of objects equipped with
nuclear weapons or other weapons of mass destruction. It was assumed that an
exchange of views on this subject would be continued between the two
Governments on a bilateral basis. The United States, on 20 September, wel-
comed the Soviet response to the suggestion for an arrangement to keep
weapons of mass destruction out of outer space, and proposed that negotiators
work out the details to attain this goal.

18. Following private talks and agreement between the United States
and the Soviet Union, Mexico submitted a joint draft resolution, on behalf of
the seventeen participating members of the ENDC, to ban nuclear and other
weapons of mass destruction from outer space. On 17 October 1963, the Gen-
eral Assembly adopted the seventeen-Power draft by acclamation as resolution
1884 (XVIII). By the resolution the General Assembly welcomed the expres-
sions by the Soviet Union and the United States of their intention not to sta-
tion in outer space any objects carrying nuclear weapons or other kinds of
weapons of mass destruction and solemnly called upon all States: (a) to refrain
from placing in orbit around the earth any objects carrying nuclear weapons
or any other kinds of weapons of mass destruction, installing such weapons on
celestial bodies, or stationing such weapons in outer space in any other
manner; and (b) to refrain from causing, encouraging or in any way participat-
ing in the conduct of the foregoing activities.

19. Thereafter, the matter was considered in the Committee on the
Peaceful Uses of Outer Space and by the General Assembly. After the Soviet
Union and the United States had reached agreement on the Treaty on Princi-
ples Governing the Activities of States in the Exploration and Use of Outer
Space, including the Moon and Other Celestial Bodies, the General Assembly
commended the Treaty in resolution 2222 (XXI), unanimously adopted on 14
December 1966.

20. The Treaty was opened for signature on 27 January 1967 at London.
Moscow and Washington, the capitals of the three depositary Governments,
and entered into force on 10 October 1967.



4. Treaty on the Non-Proliferation of Nuclear Weapons

21. The four agreements listed as (e) to (h) above were mainly, though
not exclusively, the outcome of joint efforts by the General Assembly and the
ENDC/CCD. In the ENDC/CCD, the two Co-Chairmen, i.e. the Soviet
Union and the United States, often played a catalytic role. During the nego-
tiating process, on several occasions, the non-aligned countries submitted joint
memoranda, with a view to clarifying the issues and suggesting possible solu-
tions.

22. All four agreements were completed in the ENDC/CCD and sub-
mitted to the General Assembly as part of reports of either the ENDC or the
CCD. Only in the case of the Treaty on the Non-Proliferation of Nuclear
Weapons did the Assembly amend the text submitted to it, as indicated below.

23. The first proposals dealing directly with the prevention of the pro-
liferation of nuclear weapons were advanced by the Soviet Union and the
United States in the Sub-Committee of the Disarmament Commission in the
years 1956 and 1957. The General Assembly's concern about the possible
spread of nuclear weapons through dissemination and acquisition took con-
crete shape in 1958 when, at the thirteenth session of the General Assembly,
Ireland submitted a draft resolution 6 on the subject which, though not pressed
to a vote, prepared the way for future United Nations decisions. In subsequent
years, the General Assembly adopted a number of resolutions on the subject,
namely, 1380 (XIV), 1576 (XV), 1664 (XVI) and 1665 (XVI). In 1965, the
Disarmament Commission adopted a resolution (DC/225) calling upon the
ENDC to accord special priority to the consideration of the question of a
treaty or convention to prevent the proliferation of nuclear weapons.

24. On 17 August 1965, the United States submitted to the ENDC a
draft treaty on the subject. Then, at the twentieth session of the General
Assembly, the Soviet Union submitted another draft. After intensive delibera-
tions the Assembly adopted resolution 2028 (XX) which, inter alia, called upon
the CCD to negotiate a treaty to prevent the proliferation of nuclear weapons,
based on the following principles: (a) the treaty should be void of any loop-
holes which might permit nuclear or non-nuclear Powers to proliferate, directly
or indirectly, nuclear weapons in any form; (b) the treaty should embody an
acceptable balance of mutual responsibilities and obligations of the nuclear
and non-nuclear Powers; (c) the treaty should be a step towards the achieve-
ment of general and complete disarmament and, more particularly, nuclear
disarmament; (d) there should be acceptable and workable provisions to
ensure the effectiveness of the treaty; and (e) nothing in the treaty should
adversely affect the right of any group of States to conclude regional treaties in
order to ensure the total absence of nuclear weapons in their respective terri-
tories. Subsequently, the General Assembly adopted further resolutions on the
subject (2149 (XXI) and 2153 (XXI)).

25. On 24 August 1967, identical but separate and still incomplete drafts
of a non-proliferation treaty were submitted by the Soviet Union and the
United States superseding their earlier separate and different drafts. This pro-
vided the basis for concrete and intensive negotiations by the ENDC, which
continued during most of the 1967 General Assembly session. In an interim
report to the Assembly, on 7 December 1967, the ENDC stated that "the



Committee has undertaken intensive consideration of a draft treaty on the
non-proliferation of nuclear weapons" and that it "has already made substan-
tial progress, although a final draft has not yet been achieved". 7 The Assem-
bly, for its part, adopted resolution 2346 A (XXII) calling on the ENDC
urgently to continue its work; requesting the Committee to submit a full report
on or before 15 March 1968; and recommending that shortly after that date
the twenty-second session of the General Assembly should be resumed to con-
sider the report on the ENDC.

26. The ENDC reconvened in Geneva on 18 January 1968 and remained
in session until 14 March. At the opening meeting, on 18 January, the Soviet
Union and the United States submitted identical revised treaty drafts. On 11
March 1968, the two Powers presented a joint revised draft treaty which incor-
porated some of the additional suggestions made in the course of the session
by other ENDC members. The draft treaty was submitted to the General
Assembly as part of the Committee report, on 14 March 1968. At the resumed
twenty-second session of the General Assembly, the draft treaty was further
amended. On 12 June 1968, by resolution 2373 (XXII), the General Assembly
commended the Treaty on the Non-Proliferation of Nuclear Weapons and
requested the depositary Governments (the Soviet Union, the United Kingdom
and the United States) to open the Treaty for signature and ratification at the
earliest possible date.

27. Following the approval of General Assembly resolution 2373 (XXII),
the three nuclear Powers made identical formal declarations in the Security
Council on the subject of safeguards to non-nuclear-weapon States. There-
upon, the Security Council adopted resolution 255 (1968) on the same subject.

5. Treaty on the Prohibition of the Emplacement of Nuclear Weapons and Other
Weapons of Mass Destruction on the Sea-Bed and the Ocean Floor and in the
Subsoil Thereof

28. The question of an international agreement on the limitation of the
military use of the sea-bed and the ocean floor was formally raised by the
Soviet Union and the United States in the ENDC in 1968. The following year,
each of the two Powers submitted to the Committee its own draft treaty on the
subject. Subsequently, on 7 October 1969, they submitted a joint draft treaty
which was then revised in the light of comments by the members of the Com-
mittee (CCD). At its twenty-fourth session the General Assembly, by resolu-
tion 2602 F (XXIV), welcomed the submission of the draft treaty and the vari-
ous proposals and suggestions made in regard to the draft treaty (including
suggestions by the Committee on the Peaceful Uses of the Sea-Bed) and called
upon the CCD to take into account all the proposals and suggestions that had
been made and to continue its work on the subject.

29. On 23 April 1970 the Soviet Union and the United States, after
extensive consultations with other CCD members, submitted a new revised
draft treaty, which was then further revised in the light of the discussion in the
Committee. The text of the final draft of the treaty was submitted to the Gen-
eral Assembly on 11 September 1970.

30. At its twenty-fifth session, on 7 December 1970, the General Assem-
bly adopted resolution 2660 (XXV) by which it commended the Treaty on the



Prohibition of the Emplacement of Nuclear Weapons and Other Weapons of
Mass Destruction on the Sea-Bed and the Ocean Floor and in the Subsoil
Thereof and requested the depositary Governments (the Soviet Union, the
United Kingdom and the United States) to open the Treaty for signature and
ratification at the earliest possible date. It also expressed its hope for the wid-
est possible adherence to the Treaty.

6. Convention on the Prohibition of the Development, Production and Stockpiling
of Bacteriological (Biological) and Toxin Weapons and on Their Destruction

31. The various initiatives within the framework of the United Nations
which ultimately led to the conclusion of the Convention on the Prohibition of
the Development, Production and Stockpiling of Bacteriological (Biological)
and Toxin Weapons and on Their Destruction are closely linked with initia-
tives and achievements of an earlier period.

32. The Members of the United Nations have always been aware of the
threat posed by chemical and biological weapons. Over the years, as the toxi-
city of these weapons and the potential for their widespread use increased,
efforts were made to ban them both through a single international agreement,
in a way that would supplement and strengthen the Protocol for the Prohibi-
tion of the Use in War of Asphyxiating, Poisonous or Other Gases, and of
Bacteriological Methods of Warfare, adopted and signed in Geneva in 1925.

33. In 1969, the United Kingdom submitted to the ENDC a draft con-
vention for the prohibition of biological methods of warfare, the rationale of
the proposal being that it would be preferable and possible to reach early
agreement on a separate convention banning biological weapons as a first step.
Later, in 1970, the United States proposed that toxins be added to the list of
agents whose use would be prohibited under the provisions of the United
Kingdom draft convention. The United Kingdom accepted the United States
proposals and subsequently submitted a revised draft. However, the view that
chemical and biological weapons should be dealt with together in a single
treaty continued to prevail in the CCD and also at the twenty-fifth session of
the General Assembly (resolution 2662 (XXV)).

34. At the beginning of the 1971 session of the CCD, efforts for a
comprehensive solution of the problem of chemical and biological weapons
continued without any immediate change in the positions of the parties. How-
ever, as a compromise, on 30 March 1971, Bulgaria, Czechoslovakia, Hungary,
Mongolia, Poland, Romania and the Union of Soviet Socialist Republics intro-
duced a draft convention on the prohibition of the development, production
and stockpiling of bacteriological (biological) weapons and toxins and on their
destruction, with the understanding that the need to achieve the complete
prohibition and elimination of chemical and biological weapons remained
unchanged.

35. On 5 August 1971, two separate but identical drafts of a convention
on the prohibition of the development, production and stockpiling of bacterio-
logical (biological) and toxin weapons and on their destruction were submitted
by (a) Bulgaria, Czechoslovakia, Hungary, Mongolia, Poland, Romania and
the USSR, and (b) the United States. In introducing the revised draft conven-
tion, the Soviet Union recognized once again the significance of the 1925



Geneva Protocol and reaffirmed adherence to its purposes and principles, not-
ing that one of its important objectives was to ensure the eventual complete
prohibition and elimination of chemical weapons. The United States also held
that the draft convention on biological weapons would in no way detract from
continued efforts to ban chemical weapons and that it would strengthen the
Geneva Protocol. Moreover, inclusion of a ban on toxins would significantly
broaden the scope of this first agreement in the field of chemical and biologi-
cal weapons.

36. On 28 September 1971, a revised draft convention was submitted by
Bulgaria, Canada, Czechoslovakia, Hungary, Italy, Mongolia, the Netherlands,
Poland, Romania, the USSR, the United Kingdom and the United States, tak-
ing into account the views expressed by Committee members.

37. At the twenty-sixth session of the General Assembly, resolution 2826
(XXVI) was adopted. By the resolution, the Assembly commended the Con-
vention on the Prohibition of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and on Their Destruction and
requested the depositary Governments (the Soviet Union, the United Kingdom
and the United States) to open the Convention for signature and ratification at
the earliest possible date. The Assembly also expressed its hope for the widest
possible adherence to the Convention.

7. Convention on the Prohibition of Military or Any Other Hostile
Use of Environmental Modification Techniques

38. During the current decade increasing attention has been given to the
question of the artificial modification of the environment for warlike purposes.

39. Concern over the general issue of environmental protection was
expressed as early as 1972 in the Declaration of the United Nations Confer-
ence on the Human Environment, that was held at Stockholm that year.

40. Subsequently, in 1974, some attention was given to the question of
meteorological warfare, at the CCD. That same year, the question of environ-
mental warfare was examined at the Moscow summit meeting by the Soviet
Union and the United States and a joint statement was issued, in which the
two Powers, taking into consideration the fact that scientific and technical
advances in the environmental field, including climate modification, might
open possibilities for using environmental modification techniques for military
purposes, advocated the most effective measures possible to overcome the
danger of the use of such techniques.

41. Also in 1974, at the request of the Soviet Union, an item entitled
"Prohibition of action to influence the environment and climate for military
and other purposes incompatible with the maintenance of international secu-
rity, human well-being and health" was inscribed in the agenda of the twenty-
ninth session of the General Assembly. The request emphasized the need to
draw up and conclude an international convention to outlaw action to
influence the environment for military purposes and urged the General Assem-
bly to adopt a resolution with that objective in view. By resolution 3264
(XXIX) of 9 December 1974, the General Assembly recognized such a need.
The Assembly also took note of a draft convention on the subject submitted by
the Soviet Union, which was annexed to the resolution.



42. In 1975, the CCD considered the question in both formal and infor-
mal meetings and, on 21 August that year, the Soviet Union and the United
States submitted to the CCD identical texts of a draft convention on the prohi-
bition of military or any other hostile use of environmental modification tech-
niques. Preliminary comments on the draft convention were made in the Com-
mittee by a number of delegations and those comments were reflected in the
report of the CCD to the General Assembly.

43. At its thirtieth session, in 1975, the General Assembly considered the
report of the CCD on the matter and adopted resolution 3475 (XXX). By the
resolution, the Assembly: (1) noted with satisfaction that the Soviet Union and
the United States had submitted identical drafts of a convention and that other
delegations had offered suggestions and preliminary observations regarding the
drafts; (2) requested the CCD to continue negotiations, bearing in mind exist-
ing proposals and suggestions as well as relevant discussion by the Assembly,
with a view to reaching early agreement, if possible during the 1976 meetings of
the CCD, on the text of a convention on the prohibition of military or other
hostile uses of environmental modification techniques; and (3) requested the
CCD to submit a special report on the results achieved for consideration by
the Assembly at its thirty-first session.

44. Negotiations on the text of the draft convention continued in the
CCD, in 1976, in plenary and, later, in a Working Group. The Working Group
held 29 meetings between 2 July and 1 September 1976, in which all the CCD
members participated. During its deliberations, the Working Group considered
modifications proposed by various delegations to the identical texts of the draft
convention by the Soviet Union and the United States dated 21 August 1975.
As stated in the report of the Working Group to the CCD, 8 there was agree-
ment on many modifications, but no agreement on others. Therefore, the
report of the Working Group included, in addition to the text of a revised
draft convention on the prohibition of military or any other hostile use of
environmental modification techniques, comments, dissenting views or reser-
vations of certain delegations.

45. At the thirty-first session of the General Assembly, after an extended
debate, the Assembly adopted resolution 31/72. By the resolution, the Assem-
bly: (1) referred the Convention on the Prohibition of Military or Any Other
Hostile Use of Environmental Modification Techniques, the text of which was
annexed to the resolution, to all States for their consideration, signature and
ratification; (2) requested the Secretary-General, as Depositary of the Conven-
tion, to open it for signature and ratification at the earliest possible date; (3)
expressed its hope for the widest possible adherence to the Convention; and
(4) called upon the Conference of the Committee on Disarmament, without
prejudice to the priorities established in its programme of work, to keep under
review the problem of effectively averting the dangers of military or any other
hostile use of environmental modification techniques.

8. Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons Which Mal, Be Deemed to Be Excessiveli, Injurious or to Have
Indiscriminate Effects

46. The question of prohibitions or restrictions on the use of certain con-
ventional weapons that may be deemed to be excessively injurious or to have



indiscriminate effects has, over the years, been considered by the international
community under the aegis of the United Nations, the Diplomatic Conference
on the Reaffirmation and Development of International Humanitarian Law
Applicable in Armed Conflicts and the International Committee of the Red
Cross (ICRC).

47. At the United Nations, the matter has been discussed by the General
Assembly under various topics. For instance, at its twenty-seventh session, in
1972, the Assembly considered the question under general and complete dis-
armament. At that session it had before it a report of the Secretary-General en-
titled Napalm and Other Incendiary Weapons and All Aspects of Their Possible
Use, 9 which submitted that there was a need for measures prohibiting their use,
production, development and stockpiling. The General Assembly adopted
resolution 2392 A (XXVII), by which it deplored the use of napalm and other
incendiary weapons in all armed conflicts and commended the report to the
attention of all Governments and peoples.

48. The following year, the Assembly discussed the question as a
separate agenda item entitled "Napalm and other incendiary weapons and all
aspects of their possible use" and adopted resolution 3076 (XXVIII), by which
it invited the Diplomatic Conference on the Reaffirmation and Development
of International Humanitarian Law Applicable in Armed Conflicts, which held
four sessions from 1974 to 1977, to consider the question of the use of napalm
and other incendiary weapons, as well as other specific conventional weapons
which might be deemed to cause unnecessary suffering or to have indiscrim-
inate effects, and to seek agreement on rules prohibiting or restricting the use
of such weapons. The Diplomatic Conference established an Ad Hoc Commit-
tee on Conventional Weapons for that purpose.

49. A notable contribution to the study of the question was also made at
the expert level by the International Committee of the Red Cross (ICRC)
between 1973 and 1976.10

50. In 1977, on the recommendation of the Diplomatic Conference, the
General Assembly decided to hold a United Nations conference in 1979, with
a view to reaching agreement on prohibitions or restrictions on the use of cer-
tain inhumane conventional weapons. To that end, the Assembly decided, by
resolution 32/152, to convene a preparatory conference for the United Nations
Conference open to all participants and Member States which had been
invited to attend the Diplomatic Conference.

51. In 1978, at the first special session of the General Assembly devoted
to disarmament (tenth special session), the decision of the General Assembly to
convene the 1979 United Nations conference was widely welcomed. As a result
of the deliberations at the special session, the General Assembly agreed on the
following provisions, which were included in the Final Document of the ses-
sion: H

"86. The United Nations Conference on Prohibitions or Restrictions
of Use of Certain Conventional Weapons Which May Be Deemed to Be
Excessively Injurious or to Have Indiscriminate Effects, to be held in
1979, should seek agreement, in the light of humanitarian and military
considerations, on the prohibition or restriction of use of certain conven-
tional weapons including those which may cause unnecessary suffering or



have indiscriminate effects. The Conference should consider specific
categories of such weapons, including those which were the subject-matter
of previously conducted discussions.

"87. All States are called upon to contribute towards carrying out
this task.

"88. The result of the Conference should be considered by all
States, especially producer States, in regard to the question of the transfer
of such weapons to other States."
52. The Preparatory Conference held two sessions in Geneva, from 28

August to 15 September 1978 and from 19 March to 12 April 1979. The
Conference had before it a number of proposals on land-mines and other de-
vices, incendiary weapons, small-calibre weapons systems, non-detectable frag-
ments, fuel-air explosives, anti-personnel fragmentation weapons and flechettes,
as well as an outline of a general treaty to which optional protocols or clauses
embodying agreed prohibitions or restrictions on the use of specific weapons
were to be attached.

53. Although the Preparatory Conference made some progress in its con-
sideration of some of the proposals, it was able to finalize only one draft text
for submission to the United Nations Conference, namely the proposal on
non-detectable fragments, on which unanimous agreement was reached.

54. The United Nations Conference held two sessions, also at Geneva:
one from 10 to 28 September 1979 and the other from 15 September to 10
October 1980. It had before it the report of the Preparatory Conference, 12 as
well as a number of additional proposals submitted in the course of its work.

55. At the thirty-fourth session of the General Assembly, in 1979,
Member States underlined the importance of the matters dealt with by the
Conference and reaffirmed their support of its objectives. This was reflected in
General Assembly resolution 34/82 of 11 December 1979, adopted by con-
sensus, by which the General Assembly, inter alia, endorsed the recommenda-
tion of the Conference to hold a second and final session in 1980 and took
note of the understanding of the Conference that issues on which agreement
had already been achieved should not be reopened at the forthcoming session,
so that all efforts would be concentrated on working out agreements on out-
standing issues.

56. On 10 October 1980, the Conference unanimously adopted its Final
Act, 13 to which the following four instruments and one resolution were
annexed:

(a) Convention on Prohibitions or Restrictions on the Use of Certain
Conventional Weapons Which May Be Deemed to Be Excessively Injurious or
to Have Indiscriminate Effects;

(b) Protocol on Non-Detectable Fragments (Protocol I);

(c) Protocol on Prohibitions or Restrictions on the Use of Mines, Booby
Traps or Other Devices (Protocol II);

(d) Protocol on Prohibitions or Restriction on the Use of Incendiary
Weapons (Protocol III);

(e) Resolution on small-calibre weapons systems.



57. It was provided in the Convention (Art. 4) that any State wishing to
become a party to the Convention must, at the same time, express its consent
to be bound at least by two annexed Protocols of its choice, which would then
become an integral part of the Convention. The Secretary-General of the
United Nations is the Depositary of the Convention (Art. 10).

58. On 12 December 1980, the General Assembly adopted resolution
32/153, by which it recommended the Convention and the three annexed Pro-
tocols to all States, with a view to achieving the widest possible adherence to
those instruments.

9. Conclusions

59. It is evident from the above that there is no single pattern in the
multilateral disarmament treaty-making process within the framework of the
United Nations. In the search for disarmament, the United Nations has been
confronted with a complex and difficult task and, in seeking to discharge its
responsibilities, the Organization, in the light of the circumstances, has resorted
to different methods and approaches. In every case, the Organization has tried
to face the many problems involved in the disarmament treaty-making process
with a high degree of flexibility.

60. Some characteristic elements can, however, be identified in the pro-
cess. For instance, the interplay between the deliberative and negotiating
bodies in the process is evident. It is also clear that, in a field in which delicate
matters of national and international security are involved, the initiative for
seeking an accord must necessarily be taken by Governments. Sometimes the
initiative originated in the multilateral deliberative body and other times in the
multilateral negotiating body, but in the process both were usually involved.
Also, the initiative was often taken by the Government or Governments con-
cerned by formulating and submitting a draft agreement for consideration by
the other parties concerned. In this connection, the specific role played by the
two major Powers in the formulation of several draft agreements has been
referred to earlier in the text. However, in several cases, the submission was
preceded by debates-often long debates-in the deliberative body, notably in
the General Assembly.

61. Indeed, at different stages in the treaty-making process, the General
Assembly had usually the opportunity to give consideration to the subject-
matter of the future agreement and, ultimately, to recommend the agreement
for signature or ratification by States, with or without prior amendments.

62. Three nuclear Powers-the Soviet Union, the United Kingdom and
the United States-are the joint depositaries of the multilateral disarmament
agreements listed under (b), (c), (e), () and (g) above. In the case of the two
most recent agreements-those under (h) and (0-the Secretary-General of the
United Nations was designated as the Depositary.

63. At its tenth special session, on 30 June 1978, the General Assembly
adopted by consensus a Final Document (A/RES/S-10/2), which, in paragraph
116, reads as follows: "Draft multilateral disarmament conventions should be
subjected to the normal procedures applicable in the law of treaties. Those
submitted to the General Assembly for its commendation should be subject
to full review by the Assembly".
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C. DIVISION OF NARCOTIC DRUGS

1. Introduction

1. Under the Secretary-General, the Commission on Narcotic Drugs
(hereinafter called "the Commission") and the Economic and Social Council
(hereinafter called "the Council"), the Division of Narcotic Drugs is responsi-
ble for supervising the application of the international conventions concerning
narcotic drugs and psychotropic substances and for assisting in elaborating any
new texts which may be necessary in the light of changing circumstances.
Furthermore, the Division acts as the secretariat of the Commission whose task
it is, among others, to "prepare such draft international conventions as may be
necessary",' derived from the powers of the Council according to Article 2,
paragraph 3, of the Charter.

2. It should be recalled that narcotic drugs have been a matter of inter-
national concern and control since at least the turn of the century, and it was,
therefore, important for the United Nations to re-establish the full operation of
the pre-war control system immediately after the Second World War. Subse-
quently, it became the task of the United Nations to improve and codify the
existing multilateral treaty law in this field, to simplify the international control



machinery and to extend the control system to new narcotic drugs and psycho-
tropic substances.

3. In the present paper, the six post-war instruments on narcotic drugs
and psychotropic substances, adopted within or under the auspices of the
United Nations, will be examined with regard to the techniques and pro-
cedures used in their elaboration. For detailed examination of the preparation
of each treaty, the reader is referred to annexes I-VI below, and for a presen-
tation in summary form reference is made to the chart in annex VII.

2. The initiative

4. The initiative for drawing up two of the six treaties under review can
be traced back to a Member State. Thus both the Single Convention and the
1972 Protocol were initiated by the United States: in the case of the Single
Convention the United States representative submitted to the Commission, at
its third session in May 1948, a draft resolution proposing that the existing
instruments relating to narcotic drugs be replaced by a single convention; 2 in the
case of the 1972 Protocol the United States Ambassador to the United Nations
communicated, in March 1971, the text of a number of amendments to the
Single Convention to the Secretary-General, 3 and at the subsequent fiftieth
session of the Council the United States representative sponsored a draft reso-
lution calling for a plenipotentiary conference to consider the question.

5. The initiative for preparing the other four treaties originated with
organs under the United Nations or elsewhere in the United Nations system. It
should, of course, be borne in mind that a decision by an organ composed of
government representatives usually stems from a proposal or suggestion put
forward or taken up by one or more government representatives serving
thereon.

6. The General Assembly may be said to have initiated the Protocol of
1946 (which adapted the pre-war treaties to the United Nations era) in decid-
ing, at its first session (February 1946), upon a survey of the non-political
activities of the League of Nations to be assumed by the United Nations. 4

7. Both the Paris Protocol of 1948 and the Opium Protocol of 1953
originated from decisions taken by the Commission at its first session
(November-December 1946) requesting the Secretary-General to undertake
the necessary preparatory work.

8. The work on the Convention on Psychotropic Substances was set in
motion by a resolution of the World Health Assembly (in 1965) requesting the
Director-General of WHO to study the possibilities of international control of
sedatives and stimulants. 5

3. The process

Basic pattern

9. The basic pattern for elaborating the multilateral treaties in the field
of drug-abuse control may be summarized in *the following sequence:

Secretariat-Commission-Council-General Assembly or a plenipotentiary
conference.



10. This general pattern may be described more in detail as follows: On
the basis of preparatory work and possibly a preliminary draft by the Secre-
tariat (Division of Narcotic Drugs), a text is negotiated by the Commission,
which, to this end, may establish sub-committees to meet either during or
between the Commission's sessions. The text, as prepared by the Commission,
is submitted to the Council for consideration and forwarded either to the Gen-
eral Assembly or-more often-to a plenipotentiary conference for final adop-
tion.

II. The basic pattern described above was departed from with regard to
the Protocol of 1946. In this case the draft protocol prepared by the Secretariat
was negotiated by the Council itself (in September 1946), since it was not pos-
sible for the newly established Commission to meet before the forthcoming
sessions of the Council and the General Assembly during which the Protocol
was to be completed. However, the members of the Commission were con-
suited in writing.

12. Moreover, a departure from the general pattern may be noted with
regard to the 1972 Protocol, in which case a Secretariat study or draft was not
involved, since the Protocol was based on various amendments to the Single
Convention, submitted by Member States.

Initial stage

13. Once a decision has been taken to study or negotiate the elaboration
of a treaty (with the exception of the 1972 Protocol, see paragraph 12 above),
it has been left to the Secretariat to play the very important role of undertak-
ing the preparatory studies necessary for the further work and of drawing up
an outline of the provisions to be included in the new treaty or of preparing a
first draft (with commentaries) of the treaty.

Intermediate stage
14. The intermediate stage has involved negotiations which have taken

place in the Commission and its sub-committees and in the Council. During
this stage, the Secretariat has also made important contributions by assisting in
the preparation of drafts or in the study of particular issues connected with the
drafting of the treaty in question.

15. The length of the intermediate stage has varied according to the
difficulties inherent in the subject-matter of the treaty. Thus the intermediate
stage for the Protocol of 1946 (which dealt with non-controversial matters of
form) comprised less than three months' work, whereas the comparable stage
for the Single Convention (including all the manifold aspects of narcotics con-
trol) involved almost ten years of elaborate preparations.

16. Certain significant aspects of the intermediate stage may be noted:
17. During the preparation of the Opium Protocol of 1953, the Commis-

sion had recourse to assistance from ad hoc committees: thus an ad hoc com-
mittee composed of the representatives on the Commission of the principal
opium-producing countries met in 1949 and a corresponding committee of the
principal drug-manufacturing countries met in 1950, and a joint meeting of the
two committees followed later that year.

18. In the preparation of the Convention on Psychotropic Substances,
the Commission established a Committee on substances not under interna-



tional control, which met in 1966 to discuss various questions connected with
the adoption of an international control system.

19. In order to expedite the drafting of the Convention on Psychotropic
Substances, the Commission held a special session devoted solely to that end
in 1970.

20. During its sessions the Commission-and in one instance the
Council-has made ample use of drafting committees or working groups to
deal with specific questions involved in the preparation of the various treaties.

21. The final stage comprises the conclusion of the treaty, either within
the General Assembly or within a plenipotentiary conference. Two of the
treaties under review, namely the Protocol of 1946 and the Paris Protocol of
1948, were adopted by the General Assembly, in the first case after considera-
tion both in the Third Committee and in the Sixth Committee, in the latter
case after consideration in the Third Committee alone.

22. The other four drug control treaties, which are of a more complex
nature than the two Protocols mentioned above, have all been concluded in
conferences of plenipotentiaries, convened-in 1953, 1961, 1971 and 1972-by
the Council in accordance with Article 62, paragraph 4, of the Charter and
with the provisions of General Assembly resolution 366 (IV) of 3 December
1949. This practice also reflects the general tendency whereby the General
Assembly since 1949 has refrained to a great extent from taking part in the
drafting of international treaties, 6 especially those of a technical, as distinct
from a political, character.

4. Organization of the plenipotentiary conferences

23. Each of the four above-mentioned plenipotentiary conferences has
had its own distinct form of organization. The Opium Conference of 19537
represents the "classical" pattern whereby the Conference establishes a com-
mittee of the whole to deal with the draft treaty, article by article, before
referring the material to a drafting committee which sends the edited text back
for consideration by the committee of the whole and for ultimate approval in
the plenary conference. At the Opium Conference all decisions were taken by
simple majority, thus implicitly reflecting the rules of procedure of the func-
tional commissions of the Council, as well as the majority required in the
Council itself according to Article 67 of the Charter.

24. The Conference for the adoption of the Single Convention in 19618
appointed eleven ad hoc committees of limited membership to deal with each
principal article or group of articles or scientific questions. After a first reading
by the Conference, the various articles were referred to the appropriate com-
mittees, which studied them in greater detail before referring them back for a
second reading in plenary. From here they were sent to the Drafting Commit-
tee and then back to the plenary Conference for ultimate adoption. Decisions
of the plenary Conference on all matters of substance were taken by a two-
thirds majority, whereas all other decisions were made by simple majority, a
practice which has been reflected in the Vienna Convention on the Law of
Treaties, article 9, paragraph 2.

25. The Conference for the adoption of the Convention on Psychotropic
Substances in 19719 appointed a Technical Committee of limited membership



to deal with scientific questions and an open-ended committee on control
measures which in turn established nine ad hoc working groups. After a brief
general debate, the Conference allocated the various articles to the two com-
mittees. Having considered the committees' reports as well as the articles to be
dealt with in plenary, the Conference transmitted the texts to the drafting
committee for review before adopting the Convention.

26. The Conference for the adoption of the 1972 Protocol 0 appointed
two main committees, both open-ended, and divided the detailed substantive
work between them. As the draft texts were approved by either main commit-
tee, they were referred to the Drafting Committee, which edited the finished
drafts for consideration and adoption by the plenary Conference.

5. Consultations

27. Apart from the consultation of Governments which takes place by
virtue of the fact that the Commission, the Council, the General Assembly and
the plenipotentiary conferences consist of government representatives, written
consultations-in some cases by transmission of questionnaires-occurred with
regard to all of the treaties under review, except for the 1972 Protocol (which
dealt with various amendments to the Single Convention proposed by a few
Member States). On the whole the Secretary-General's requests for observa-
tions met with a very high response.

28. Besides Governments, relevant international organizations or organs,
in particular WHO and the International Narcotics Control Board (INCB) (or
its two parent bodies) have also been consulted.

6. Level of changes

29. In general it may be said that the basic structure and the substance
of the draft instruments reaching either the General Assembly or the plenipo-
tentiary conference concerned were retained in the case of the drug control
treaties considered in the present paper. Those changes which did take place
may, broadly speaking, be said to deal especially with such provisions which-
in the words of some delegates-could be considered as infringements of
national sovereignty. A few examples of more significant changes will be men-
tioned below.

30. As far as the Single Convention is concerned, the final draft had lim-
ited the number of countries producing opium for export to eight expressly
enumerated countries, whereas the Single Convention permits the traditional
producers to continue such cultivation and leaves it to the INCB or the Coun-
cil to approve or try to dissuade production for export by other countries.
Moreover, the draft had given the INCB the authority to impose a mandatory
embargo on trade in narcotics with countries which had accumulated excessive
quantities; the Convention merely gives the Board the right to recommend the
embargo. Similarly, the draft had given the Commission the possibility of issu-
ing a mandatory prohibition on the use of especially dangerous drugs, whereas
the Convention leaves it to the Parties to adopt the special measures of control
deemed necessary, including prohibition.

31. With regard to the Convention on Psychotropic Substances, the arti-
cle concerning the scope of the control of those substances has been



significantly modified in comparison with the final draft. For instance, the
Commission has been given a wider discretion to place a substance under a
particular control regime than in the draft. On the other hand, the Parties have
been given a "right of non-acceptance" of the Commission's decision in the
case of all substances, whereas the draft disallowed this right with respect to
the most dangerous substances. Finally, it may be mentioned that the draft
had authorized the Commission to make decisions, bringing upon the Parties
to place substances considered especially dangerous under provisional control,
but the Convention merely provides that the Parties shall examine the possibil-
ity of provisional control for such substances.

32. Although not introduced at the last stage, the fundamental change
which occurred during the intermediate negotiating stage of the Opium Proto-
col might be briefly mentioned: the original idea of establishing direct control
over the production of opium by means of an international opium monopoly
had to be abandoned, and in its stead a new scheme was adopted to control
opium production by the indirect method of limiting the amount of opium that
any country might stock.

7. Records

33. For all the treaties under review, records have been kept of the delib-
erations in all bodies and at all stages, except for discussions in certain draft-
ing committees, sub-committees and ad hoc working groups.

8. Official commentaries

34. Model Guides for the application of the Opium Protocol of 1953 and
of the Single Convention have been published. Official Commentaries on the
Single Convention, the Convention on Psychotropic Substances and the 1972
Protocol have likewise appeared as aids to the interpretation of those treaties.

9. Conclusions

35. The elaborations of the international drug control treaties have been
collective endeavours to which the Commission and its secretariat, the Division
of Narcotic Drugs, have been the main contributors, while such other interna-
tional bodies as WHO and the INCB (or its two predecessors) have also parti-
cipated actively. In addition, Governments have been consulted systematically
and continuously. The painstaking and time-consuming preparatory work-and
the fact that the treaties deal with a worldwide problem largely of a non-
political nature-is certainly the reason for the high acceptance record of those
treaties: thus 112 States have so far adhered to the Single Convention, whereas
75 have adhered to the Convention on Psychotropic Substances, adopted ten
years later.

ANNEX I

Protocol of 11 December 1946

1. The Protocol, consisting of a preamble, nine articles and an annex containing
the amendments to the pre-war instruments, transferred to the United Nations the func-



tions previously exercised by the League of Nations under the six agreements, conven-
tions and treaties concluded between 1912 and 1936.

2. The initiative for drawing up the Protocol originated with the General Assembly,
which on 12 February 1946 requested the Economic and Social Council "to survey...
the activities of a non-political character ... by the League of Nations in order to deter-
mine which of them should ... be assumed by organs of the United Nations".1

3. At the request of the Council,12 the Secretariat drew up a draft protocol and
consulted the members of the Commission on Narcotic Drugs in writing, since it was not
possible to hold a session of the newly established Commission before the forthcoming
sessions of the Council and the General Assembly.

4. The draft protocol and the comments from Commission members were con-
sidered at five meetings by a Drafting Committee appointed at a Council meeting (Sep-
tember 1946). At a subsequent meeting the Council invited the Secretary-General to
scrutinize the work of the Drafting Committee. The Council's report and the Secretary-
General's comments 13 were examined and approved at a meeting of the Third Commit-
tee of the General Assembly, which referred the documents to the Sixth Committee
(November 1946). At two meetings the latter discussed the legal questions involved and
reported back to the Third Committee. Finally, on 19 November 1946, the General
Assembly unanimously approved the protocol, Z which was opened for signature on 11
December 1946 and signed by 36 representatives to that session of the Assembly, duly
empowered to sign.

5. The proceedings in the various bodies referred to above have all been recorded.

6. Only three months passed between the publication by the Secretary-General of
the Draft Protocol, on 10 September 1946, and its signature on 11 December 1946. This
speedy procedure was due, no doubt, to the fact that the Protocol dealt with non-
controversial matters of form. On the other hand, these matters were important if inter-
national control of narcotic drugs were to be continued and carried out by the United
Nations.

7. The handling of the matter was thorough, implying (in this order) the Secre-
tariat and-by letter-the Commission; the Council and its ad hoc Drafting Committee;
the Secretariat anew; the Third and Sixth Committees; and finally a plenary meeting of
the General Assembly.

ANNEX H

The Paris Protocol of 19 November 1948 bringing under control
drugs outside the scope of the 1931 Convention

I. The Protocol, consisting of a preamble and eleven articles, authorized the World
Health Organization (WHO) to place under full international control any new drug
(including substances made synthetically) liable to produce addiction which did not fall
under the 1931 Convention (the provisions of which were limited to control of drugs
derived from certain natural raw materials).

2. At its first session in November-December 1946, the Commission requested the
Secretary-General to undertake a study of measures to be taken with a view to bringing
under international control drugs not covered by the then existing conventions. In his
study, the Secretary-General recommended the drafting of a new protocol and included
an outline of the provisions to be incorporated in such an instrument.

3. Following a recommendation adopted by the Commission after four meetings at
its second session (July-August 1947), the Council, at its fifth session held at the same
time, instructed the Secretary-General to draft a protocol as suggested in his outline.' 5

This draft protocol, together with replies and observations from 33 Governments and
WHO, was considered at eight meetings by the Commission during its third session (May



1948) and a revised text-prepared by a Drafting Committee-was forwarded to the
Council at its seventh session (July-August 1948).

4. The draft protocol was examined by the Council's Social Committee at three
meetings, at which certain amendments were adopted, and subsequently by the Council
at a plenary meeting, which recommended to the General Assembly that it approve the
draft protocol. 16

5. During the General Assembly's third session, the draft protocol was considered
at three meetings by the Third Committee and at two plenary meetings. On 8 October
1948 the General Assembly approved the protocol without a vote;17 it was opened for
signature during the session on 19 November 1948.

6. The proceedings in the various bodies referred to above have all been recorded.

7. Two years passed from the Commission's initial request in 1946 and 16 months
passed from the publication of the Secretary-General's study in July 1947 to the signing
of the Protocol in November 1948. In spite of the promptness with which the various
United Nations organs had acted-because of the urgency of bringing the new drugs
under international control-a thorough handling of the matter was secured, comprising
an intitial study by the Secretariat, consideration of that study by the Commission and
the Council, the drafting of the Protocol by the Secretariat and its circulation to Govern-
ments for observations, and renewed examination by the Commission and the Council
followed by the General Assembly in its Third Committee and in plenary.

ANNEX Ell

The Opium Protocol of 23 June 1953

CONTENTS

1. This Protocol, consisting of a preamble and 26 articles, is entitled "The Protocol
for limiting and regulating the cultivation of the poppy plant, the production of, interna-
tional and wholesale trade in, and use of opium". It limited the use of opium and the
international trade in it exclusively to medical and scientific needs, as established by a
system of estimates and statistical returns. Only seven countries were authorized to pro-
duce opium for export, and the stock of opium maintained by individual States was to be
restricted. Supervisory and enforcement measures could be employed by the Permanent
Central Opium Board.

2. The Protocol was based on the idea that free competition in the licit trade of
opium-subject to a system of import and export certificates-should in principle be main-
tained in so far as it was compatible with the limitation of production and with the
maintenance of effective government control. Thus it differed radically from the original
idea by the Commission, which had been to bring about an international opium monop-
oly, with quotas allocated annually to the various opium-producing countries and with
some form of international inspection. This idea, however, had had to be abandoned,
since the principal opium-producing and drug-manufacturing countries could not reach
agreement on such important questions as the basic price of opium and the system of
international inspection.

PREPARATORY STUDIES

3. The problem of limiting the production of the raw materials needed for the
manufacture of narcotic drugs had been examined by the League of Nations, which in
the Thirties had begun the preparatory work on the limitation of the production of
opium. This preparatory work, which the United States Government had endeavoured to
continue during the war, was reviewed by the Commission at its first session (November-

December 1946); it unanimously decided that the Secretary-General should collect such



information and statistics on the world opium situation as would be necessary to carry on
the preparatory work. This decision was approved by the Council at its fourth session
(March 1974).

18

4. During its third session (May 1948), the Commission examined the Secretary-
General's report at six meetings; it decided to draw up a Single Convention (see below,
Annex IV) to replace the existing instruments relating to narcotic drugs and also to
include provisions for limiting the production of narcotic raw materials. However, since
the elaboration of the Single Convention would be a long-term project, a majority of
Commission members found that important immediate results might be obtained with
regard to opium by convening a joint conference of opium-producing countries and
drug-manufacturing countries with a view to reaching an interim agreement, limiting the
production and export of opium to medical and scientific needs. Consequently, the Com-
mission proposed, by 6 votes to 5, with 4 abstentions, that the Secretary-General study
the desirability of convening such a conference. This proposal was approved by the
Council at its seventh session (July-August 1948) by 13 votes to 1, with 4 abstentions, 19

after consideration in its Social Committee at one meeting.

5. The Commission considered the Secretariat study at... meetings during its
fourth session (May-June 1949)20 and appointed a sub-committee which, at two meet-
ings, studied the matter in detail. The sub-committee unanimously agreed that an interim
agreement was necessary and found the holding of the above-mentioned joint conference
most desirable, but proposed that, as a preliminary stop, a meeting of the principal
opium-producing countries be convened before the end of the year. This proposal was
endorsed by the Commission and approved by the Council at its ninth session (July-
August 1949) by 13 votes to none, with 5 abstentions, after the matter had been dis-
cussed in two plenary meetings. 2 1

MEETINGS OF OPIUM-PRODUCING COUNTRIES (1949) AND OF
DRUG-MANUFACTURING COUNTRIES

6. Pursuant to the Council's decision, an ad hoc committee, composed of the
representatives on the Commission of the principal opium-producing countries, met in
Ankara in November-December 1949. At twelve meetings the ad hoc committee worked
out a proposed structure for an interim agreement, of which an important feature-as
already indicated-was the creation of an international purchasing and selling agency
which would have a monopoly in the trade to countries desirous of importing opium for
the manufacture of drugs. The ad hoc committee also recommended that the above-
mentioned joint conference be held in 1950. All decisions of the committee were adopted
unanimously.

7. On the basis of the proposals of the ad hoc committee, the Secretary-General
drew up a first draft of an interim agreement and submitted it to the Meeting of the
principal drug-manufacturing countries, which held a total of twelve meetings in Geneva
at the beginning of August 1950. The Meeting accepted, in principle, the decisions made
in Ankara.

JOINT COMMITTEE (1950)

8. Following the meeting of the principal drug-manufacturing countries, a Joint
Committee of the principal opium-producing and drug-manufacturing countries met in
Geneva during the latter half of August and in New York in November. However, as
already indicated above, the Joint Committee, which held 28 meetings altogether, was
unable to reach agreement on several important questions, among others on the basic
price at which the international opium monopoly should conduct its transactions and the
precise form that international inspection of the opium trade should take.



CONSIDERATION BY THE COMMISSION AND THE COUNCIL

9. During its fifth session (December 1950), the Commission devoted.., meet-
ings22 to an examination of the situation in the light of the discussions mentioned above,
but being unable to find a solution to the outstanding problems the Commission
requested the Council to be authorized to hold a two-month session in 1951 in order to
be able to complete its work at that session.

10. At its twelfth session in February-March 1951, the Council-upon the advice of
its Social Committee, which discussed the matter at three meetings-resolved, by 14 votes
to 3, to urge the Commission to make every possible effort to find a basis for a solution, 23

but the Commission, at its sixth session in April-May 1951, was still unable to reach
agreement on any of the outstanding problems.

DRAFT PROTOCOL

11. In view of the deadlock which had been reached, the Commission then pon-
dered other means to limit opium production. Having heard a French proposal that such
limitation be based on the principles of the 1931 Convention for limiting the
manufacture of narcotics, the Commission formed a sub-committee to study the implica-
tions of the French proposal. After consideration of the sub-committee's report, the Com-
mission found that international control of opium production could be carried out
through the indirect method of limiting the amount of opium that any country might
stock under a proposed new protocol. Subsequently, a (second) committee was appointed
to consider in detail the contents of such a protocol, and upon the recommendation of
this committee, the Commission drew up-with the assistance of a Drafting Committee-a
set of general principles upon which the proposed protocol could be based. These princi-
ples were adopted by 8 votes to 2, with 2 abstentions.

12. The difficulties which the Commission encountered at its sixth session are
clearly revealed by the fact that it had to devote a total of 23 meetings-not counting the
meetings of the sub-committees-to the problem of the limitation of opium production.

13. At its thirteenth session in July-August 1951, the Council considered the ques-
tion at three meetings of its Social Committee and at one plenary meeting. The Council
decided, by 14 votes to 3, with 1 abstention, that both the draft of the proposed interim
agreement and the text of the general principles of the protocol should be submitted to
Governments for their comments, that an annotated compendium of these observations
should be prepared and the draft protocol be drawn up by the Secretary-General. 24

DECISION OF THE COUNCIL TO CONVENE AN INTERNATIONAL CONFERENCE

14. Since the observations by Governments were for the most part favourable to
the draft protocol, 25 the Council felt, at its fourteenth session in May-June 1952, that the
discussion on the proposed interim agreement and international opium monopoly should
not be reopened, but that the deliberations should be concentrated on the protocol. After
having examined the questions at two plenary meetings, the Council decided, by 13 votes
to 3, with 2 abstentions, to convene an international conference to draft and adopt a pro-
tocol relating to the limitation of the production of opium and to request the Secretary-
General to take the necessary measures, including the preparation of the provisional rules
of procedure.

26

THE UNITED NATIONS OPIUM CONFERENCE

15. The United Nations Opium Conference was held at Headquarters from I May
to 18 June 1953 with 34 participating States and with observers from seven States, WHO
and the two then existing international drug control bodies.

16. The Conference had before it a draft protocol; provisional rules of procedure; a
compilation of observations from 26 Governments and from the two then existing interna-



tional drug control bodies; as well as technical papers and statistics on various subjects
relating to opium. 27

ORGANIZATION OF WORK

17. In conformity with the rules of procedure, the Conference appointed a Creden-
tials Committee (five members), a Business Committee (consisting of the Bureau), a
Main Committee (Committee of the Whole) and a Drafting Committee (ten members).

18. After having conducted a general debate on the draft protocol, the Conference
assigned further consideration to the Main Committee, which initially discussed the draft
chapter by chapter, except when a representative requested that specific points of a given
chapter be debated. A total of six particularly difficult topics were referred to a sub-
committee for detailed examination. Material dealt with by the Main Committee was
referred to the Drafting Committee, which referred the draft text back to the Main Com-
mittee for consideration article by article. Finally, the plenary Conference considered the
draft article by article, taking a vote on the whole text, as amended, at the end.

19. The Conference met eleven times, whereas the Main Committee held 24 meet-
ings. All decisions were made by a majority of the delegations present and voting.

20. The Protocol was adopted on 18 June 1953, by 27 votes to none, with 2 absten-
tions, the Final Act by 28 votes to none, with I abstention, and the Protocol was opened
for signature on 23 June 1953.

RECORDS

21. The proceedings in the various bodies referred to above have all been recorded,
except the meetings in the sub-committees and drafting committees established during
the Commission's fourth and sixth sessions and during the Conference.

OFFICIAL COMMENTARY

22. Pursuant to resolution XIV annexed to the Final Act of the Conference, an
expert was designated to prepare a draft code and commentary on the Protocol. Accord-
ingly, a Model Guide for the Application of the Protocol was drawn up and reviewed
and adopted by the Commission at its tenth session in 1955.28

OBSERVATION

23. Almost seven years and well over 100 meetings elapsed from the initial decision
by the Commission in 1946 until the adoption of the Protocol in 1953. However, it should
be recalled that the original idea of creating an international opium monopoly had to be
abandoned during the negotiations. In this perspective it took two years and some 60
meetings from 1951, when agreement was reached on the alternative principle of limiting
opium production by indirect means, to the adoption of the Protocol in 1953.

ANNEX IV

The Single Convention on Narcotic Drugs, 1961

CONTENTS

1. The Single Convention on Narcotic Drugs, consisting of a preamble, 51 articles
and four lists of drugs, under various forms of control, replaces the six pre-war and three
post-war international instruments, simplifies the international control machinery by
establishing a single body to perform all supervisory functions, and provides for the limi-
tation of the production of narcotic raw materials (not only the opium poppy, but also
the cocoa bush and cannabis plant).



PREPARATORY STUDIES AND FIRST DRAiT

2. At the suggestion of the United States representative, the Commission, at its
third session in May 1948, decided-after three meetings of deliberations-to draw up a
Single Convention to replace the existing instruments relating to narcotic drugs. This
decision was unanimously approved by the Council at its seventh session (July-August
1948) and the Secretary-General was requested to begin work on the drafting. 2 9

3. During its fourth session (May-June 1949) the Commission dwelt at some length
on the documentary material prepared by the Secretary-General, consisting of four
monographs on the problems of and possible solutions to drafting the new treaty. Subse-
quently, it decided to request the Secretary-General to prepare an annotated draft con-
vention; this decision was approved by the Council by 13 votes to none, with 5 absten-
tions, at the ninth session (July-August 1949). 30

4. At its following six sessions the Commission worked on the Secretary-General's
draft convention. At its fifth session (December 1950) it devoted several meetings to a
preliminary general debate on the draft, but during its sixth session (April-May 1951) it
only discussed the matter briefly at a single meeting, since it was preoccupied with the
elaboration of the Opium Protocol (as described in Annex III).

5. During its seventh and eighth sessions (April-May 1952 and March-April 1953)
the Commission devoted considerable time to a detailed examination of those articles of
the draft which dealt with the scope of the convention, the obligations of the parties, the
international and national control organs and the control of the manufacture of and inter-
national trade in narcotic drugs.

6. During its ninth session (April-May 1954) the Commission considered the sec-
tions of the draft covering control of internal trade in narcotics and of the production of
agricultural raw materials, and provisions on domestic penal legislation, enforcement
measures and the treatment of addiction. Finally, at its tenth session (April-May 1955), it
further discussed control measures at the cultivation level, regulation of synthetic narcot-
ics, provisions for the estimate and statistical returns systems and final clauses.

7. At the end of the tenth session the Commission requested the Secretary-General
to prepare a second draft in accordance with the decisions and drafting suggestions which
it had adopted during its last six sessions. The Commission decided to examine the new
text before sending it to Governments for comments.

8. Between 1952 and 1955 the Commission devoted a total of 44 meetings to the
first draft of the Single Convention; in addition, it appointed both at its seventh and at
its eighth sessions a Drafting Committee which held five meetings at each session. The
Commission had received at its request written observations from Governments
represented on the Commission and various working papers from the Secretariat, the two
international drug control bodies and WHO.

9. The Council did not discuss the draft in detail during this period, but at its
eighteenth session in 1954 it invited the Commission to give the draft priority. 3 1

THE SECOND AND THIRD DRAFTS

10. During its eleventh session (April-May 1956) the Commission devoted six meet-
ings to the Secretary-General's second draft of the Single Convention (which contained
numerous alternative texts in square brackets) and, in particular, considered the further
procedure for the preparation of a final text. The Commission suggested several pro-
cedural possibilities, but the Council, at its twenty-second session (July-August 1956)
decided to request the Commission to devote the maximum time at its twelfth and, if
necessary, thirteenth session to the completion of the draft; it also decided that the
second draft should be transmitted, for comments, to all Governments represented on the
Council.

32



1 I. During its twelfth session (April-May 1957) the Commission devoted 13 meet-
ings and a Drafting Committee nine meetings to the further work, and after another 18
plenary meetings and 13 meetings in the Drafting Committee during its thirteenth ses-
sion (April-May 1958) the Commission approved a third and final draft. The Commission
submitted the draft to the Council, recommending that it convene a conference of pleni-
potentiaries for the adoption of the convention.

DECISION OF THE COUNCIL TO CONVENE AN INTERNATIONAL CONFERENCE

12. At its twenty-sixth session in July 1958, the Council considered the matter at
two meetings of its Social Committee and at one plenary meeting. The Council decided
unanimously3 3 to instruct the Secretary-General to convene a plenipotentiary conference,
not only inviting States, but also asking interested international organizations to partici-
pate in the deliberations. Governments and organizations were given ample time (until
October 1959) to make their comments on the draft treaty, in view of its complex and
comprehensive character.

THE UNITED NATIONS CONFERENCE FOR THE ADOPTION OF A

SINGLE CONVENTION ON NARCOTIC DRUGS

13. In accordance with the Council's resolution, the United Nations Conference for
the Adoption of a Single Convention on Narcotic Drugs was held at Headquarters from
24 January to 25 March 1961. Seventy-three States were represented; four inter-
governmental organizations, the two then existing international drug control bodies and
three non-governmental organizations also participated.

14. The Conference had before it the third draft of the Single Convention, provi-
sional rules of procedure and a compilation of replies and observations from 55 Govern-
ments and 16 organizations, as well as various other organizational and technical
papers.

34

ORGANIZATION OF WORK

15. In conformity with the rules of procedure the Conference appointed a Creden-
tials Committee (nine members), a General Committee (consisting of the Bureau) and a
Drafting Committee-( 1I em6eis). In addition, instead of establishing a committee, or
committees, of the whole, the Conference appointed ten ad hoc committees to deal with
each principal article or group of articles, as well as a Technical Committee to consider
scientific questions, particularly the contents of the list of drugs to be controlled.

16. After having conducted a brief general debate, the Conference proceeded to
discuss articles or groups of articles in plenary session and then referred them to the
eleven Committees mentioned above, which, in turn, studied them in greater detail
before submitting a report back to plenary. Here they were given a second reading
before being sent to the Drafting Committee and then back for ultimate approval by the
plenary Conference, which considered the text article by article, taking a vote on the
whole text, as amended, at the end.

17. The Conference met 43 times, the Drafting Committee held 22 meetings,
whereas the other Committees held a total of 61 meetings. Decisions of the plenary
Conference on all matters of substance were taken by a two-thirds majority of the
representatives present and voting, while all other decisions were made by simple major-
ity.

18. The Convention was adopted on 25 March 1961 by 46 votes to none, with 8
abstentions, the Final Act by 50 votes to none, with I abstention, and the Convention
was opened for signature on 30 March 1961.



RECORDS

19. The proceedings in the various bodies referred to above have all been recorded,
except the meetings in the drafting committees established during the Commission's
seventh, twelfth and thirteenth sessions and during the Conference.

OFFICIAL COMMENTARY

20. Pursuant to the Council's resolution E/RES/914 D (XXXIV), the Secretary-
General issued a Guide for the Application of the Single Convention, in 1966, and a
Legal Commentary was published in 1973. 3

5

OBSERVATION

21. The almost 13 years, a total of more than 250 meetings and the detailed
preparatory papers involved in elaborating the Single Convention reflect a most patient
and careful consideration of all the complicated aspects of international narcotics control.
In judging the efforts required, it should be remembered that the Commission, during its
nine annual sessions from its fifth to its thirteenth, could devote only part of its time to
work on the Convention and to tackling the many difficult problems of an economic,
social, medical, legal and administrative nature which such a comprehensive Convention
entailed.

ANNEX V

The Convention on Pyschotropic Substances of 1971

CONTENTS

1. The Convention on Psychotropic Substances, consisting of a preamble, 33 arti-
cles and four lists of such substances, subjects these substances to four rfgimes of interna-
tional control, corresponding to their different degrees of health hazard. Provisions are
made for bringing new substances under control and for transferring a substance from
one rfgime to another.

PREPARATORY STUDIES

2. During the past decades there has been increasing concern over the danger to
public health and the social hazards arising from the abuse of hallucinogens, stimulants
and sedative-hypnotics. Therefore, in the late sixties, WHO, the Commission and the
Council repeatedly adopted resolutions recommending that Governments take appropriate
measures to place such psychotropic substances under strict national control. However, as
time went on it became ever more evident that national measures would have to be sup-
plemented by co-operation and action at the international level.

3. In 1965, at its eighteenth session, the World Health Assembly requested the
Director-General to study the advisability and feasibility of international measures for
control of sedatives and'stimulants. 36 

This resolution and the corresponding recommen-
dations of the WHO Expert Committee on Dependence-producing Drugs were brought
to the attention of the Commission at its twentieth session (November-December 1965).

4. The Commission dealt with the matter at five meetings and recommended that a
committee meet to study the problem and report back to the Commission at its twenty-
first session. This recommendation was approved by the Council at its fortieth session
(February-March 1966)3 7 

after consideration by the Social Commission at two meetings.

5. The Committee on substances not under international control consisted of ten
Member States, and nine other States, as well as WHO and the Permanent Central Nar-



cotics Board (PCNB), sent observers. The Committee held eight meetings in August 1966
and-apart from the acute problem of controlling LSD-discussed the question of
whether the Single Convention on Narcotic Drugs could be employed for the control of
psychotropic substances or whether a new treaty should be drafted. The Committee sug-
gested that the Secretary-General, in consultation with WHO and PCNB, undertake a
study of the legal, administrative and other questions connected with the adoption of an
international control system.

6. At its twenty-first session (December 1966), the Commission devoted five meet-
ings to the Committee's report and approved its recommendation for a study by the
Secretary-General. The Council took note of the need for this study at its forty-second
session in May 1967.

7. The Secretary-General submitted a thorough study to the Commission's twenty-
second session (January 1968); he concluded that, for legal and practical reasons, a spe-
cial treaty should be drawn up. The problem was discussed at six plenary meetings and
at five meetings of a working group, after which the majority of the Commission's
members came to agree with the Secretary-General's assessment that a new treaty would
be necessary. Consequently, the Secretary-General was requested to transmit to Govern-
ments a detailed questionnaire seeking their opinion on the eventual contents of such a
treaty and to begin the formulation of the operative part of such an instrument.

8. The Council, at its forty-fourth session (May 1968), had learned with satisfaction
of the progress of the work.3 8 The General Assembly, at its twenty-third session,
requested the Council to call upon the Commission to give urgent attention to the prob-
lem.

39

FIRST AND SECOND DRAFTS

9. At its twenty-third session, the Commission had before it a compilation of replies
to the above-mentioned questionnaire from 74 Governments and an annotated draft pro-
tocol set forth in two alternatives, which differed mainly as to the mandatory nature of
the control provisions. After an extensive discussion at 18 meetings, the Commission
agreed on a new annotated draft to be sent to Governments for comments; these com-
ments were to be considered at a special session of the Commission, which would meet
solely to complete a final text.

10. The Council, at its forty-sixth session (May-June 1969), authorized the conven-
ing of the special session.40 Furthermore, the General Assembly, at its twenty-fourth ses-
sion, requested the Council to call upon tie Commission to proceed without delay to
complete the draft protocol.

4 1

THE COMMISSION'S SPECIAL SESSION AND THE THIRD DRAFT

I!. The Commission's first special session was held at Geneva in January 1970. The
background documents were the draft protocol, as revised during the Commission's
twenty-third session, and a compilation of observations from 55 Governments, WHO and
the International Narcotics Control Board (INCB, successor to PCNB).

12. During the special session for the completion of the final draft, the Commission
held 30 plenary meetings, a Technical Committee met nine times, and a Working Party
held four meetings; in addition, an ad hoc working group met once.

13. The Commission submitted the new draft protocol to the Council, which, at its
forty-eighth session (March-April 1970), dealt with the matter at four meetings. Follow-
ing a recommendation from the Commission, it decided to convene a Conference of
plenipotentiaries for the adoption of the protocol on psychotropic substances. 42



THE UNITED NATIONS CONFERENCE FOR THE ADOPTION OF A PROTOCOL
ON PSYCHOTROPIC SUBSTANCES

14. The United Nations Conference for the Adoption of a Protocol on Psychotropic
Substances met in Vienna from 11 January to 19 February 1971 at the invitation of the
Government of Austria. Seventy-one States were represented and four sent observers. in
addition, WHO, INCB and the International Criminal Police Organization participated.

15. The work of the Conference was based on the (third) draft protocol which the
Commission had completed at its special session and the report and summary records of
that session. It was decided to call the new treaty "convention" instead of "protocol". 4 3

ORGANIZATION OF WORK

16. In conformity with its rules of procedure, the Conference appointed a Creden-
tials Committee (nine members), a General Committee (consisting of the Bureau and
committee chairmen) and a Drafting Committee (15 members). In addition, the Confer-
ence appointed a Technical Committee (26 members), which in turn established an ad
hoc working group; it also appointed an open-ended Committee on Control Measures
which established nine ad hoc working groups.

17. After a brief general debate, the Conference referred articles of a scientific
nature to the Technical Committee and provisions regarding the control system to the
Committee on Control Measures. Having considered the report of the committees as well
as the articles to be dealt with in plenary, the Conference transmitted the texts to the
Drafting Committee for review; the convention thus reviewed was adopted article by
article and as a whole by the plenary Conference.

18. The Conference met 28 times, the Committee on Control Measures held 26
meetings, and the Technical Committee and Drafting Committee met 22 and 14 times
respectively. Decisions of the plenary Conference and all matters of substance were taken
by a two-thirds majority of the representatives present and voting, whereas all other deci-
sions were made by simple majority.

19. The Convention was adopted on 19 February 1971 by 51 votes to none, with 9
abstentions, the Final Act without a vote, and the Convention was opened for signature
on 21 February 1971.

RECORDS

20. The proceedings in the bodies referred to above have all been recorded, except
the meetings in the various committees under the Commission and the meetings in the
Drafting Committee, the Technical Committee and the working groups during the
Conference.

OFFICIAL COMMENTARY

21. A commentary on the Convention on Psychotropic Substances was prepared
and financed as a~froject of the United Nations Fund for Drug Abuse Control, it was
published in 1976. '

OBSERVATION

22. Not counting the meetings which various organs of WHO may have devoted to
the elaboration of the Convention, the competent organs of the United Nations dedi-
cated almost 200 meetings to their difficult and time-consuming task between 1965 and
1971.



ANNEX VI

The 1972 Protocol Amending the Single Convention
on Narcotic Drugs, 1961

CONTENTS

!. The 1972 Protocol, consisting of a brief preamble and 22 articles, amends 13
articles of the Single Convention and adds three new articles thereto. The Protocol
increases the authority of the International Narcotics Control Board (INCB), harmonizes
the Single Convention with the Convention on Psychotropic Substances in respect of
penal provisions and measures of fighting drug abuse, renders serious narcotics offences
extraditable and introduces the possibility of technical and financial assistance to Parties
for the fulfilment of their obligations.

PREPARATORY WORK

2. At the Commission's second special session (September-October 1970), the
United States signified its intention to propose amendments to the Single Convention
mainly in order to strengthen its control system. Those proposals were formally transmit-
ted to the Secretary-General in March 1971 by a letter from the United States Ambassa-
dor to the United Nations and considered by the Council during its fiftieth session
(April-May 1971) at four meetings of its Social Committee and at one plenary meeting.
The Council decided, by 24 votes to 2, to call a Conference of plenipotentiaries to con-
sider all amendments proposed to the Single Convention and to request the Commission
to study and comment on such proposals at its twenty-fourth session.45

3. During its twenty-fourth session (September-October 1971), the Commission
devoted 12 meetings to the discussion of various amendments to the Single Convention
proposed by the United States and three other countries. At the end of the discussion,
the Commission adopted a resolution, inter alia, requesting the Secretary-General to
transmit all relevant documentation to the Conference.

THE UNITED NATIONS CONFERENCE TO CONSIDER AMENDMENTS TO THE

SINGLE CONVENTION ON NARCOTIC DRUGS. 1961

4. The United Nations Conference to Consider Amendments to the Single Con-
vention on Narcotic Drugs, 1961, met in Geneva from 6 to 24 March 1972. The Confer-
ence was attended by representatives from 97 States and observers from five States;
WHO, INCB and the International Criminal Police Organization also participated.

5. The Conference had before it the texts of the amendments submitted by various
States participating in the Conference and the relevant chapter of the Commission's
report on its twenty-fourth session, as well as summary records of the discussion on this
matter.

4 6

ORGANIZATION OF WORK

6. In conformity with its rules of procedure, the Conference appointed a Creden-
tials Committee (nine members), a General Committee (consisting of the Bureau and
committee chairmen) and a Drafting Committee (15 members). Moreover, two main
committees, both open-ended, were established, between which the detailed substantive
work was divided; one of these main committees established a working group.

7. The two main committees began their work on the proposed amendments allo-
cated to them after a brief general debate had taken place in the plenary Conference. As
the proposals for amendments were approved by either main committee, they were
referred to the Drafting Committee, which edited the finished drafts for consideration in
plenary. Here the Protocol was adopted article by article and, at the end, as a whole.



245

8. The Conference met 14 times, the two main committees held 22 and 18 meet-
ings respectively, and the Drafting Committee met seven times. Decisions of the plenary
Conference on all matters of substance were taken by a two-thirds majority of the
representatives present and voting, while all other decisions were made by simple major-
ity.

9. The Protocol was adopted on 24 March 1972 by 71 votes to none, with 12
abstentions, the Final Act was adopted without objection, and the Protocol was opened
for signature on 25 March 1972.

RECORDS

10. The proceedings in the various bodies referred to above have all been recorded,
except the meetings in the Drafting Committee and a working group during the Confer-
ence.

OFFICIAL COMMENTARY

1. A commentary was prepared and financed as a project of the United Nations
Fund for Drug Abuse Control; it was published in 1976.47
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NOTES

I E/RES/9(l), establishing the Commission.
2 E/CN/130; adopted by the Council in modified form as E/RES/159 II D (VII).
3 E/4971 and Add.1.
4 A/RES/24(I).
5 WHA 18.47.6 A/RES/362 (IV).
7 United Nations, Treaty Series, vol. 456, p. 3.
8 United Nations, Treaty Series, vol. 520, p. 151; vol. 557, p. 280.
9 E/CONF.58/6.
I0 E/CONF.63/9.
ItI A/RES.24(I).
I E/RES.12(I).
13 A/129.
14A/RES/54(I).
Is E/RES/86(V).
16E/RES/159(VII).
17 A/RES/21 (III)-United Nations, Treaty Series, vol. 44, p. 277.
18 E/RES/49(IV).
19 E/RES/159 II.E (VII).
20 Summary Records of the fourth session (E/CN.7/SR.78 et seq.) are not available

in Geneva.
21 E/RES/246 D (IX).
22 Only certain Summary Records of the fifth session are available in Geneva.
23 E/RES/355 C (XII).
24 E/RES/395 B, C (XIII).
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D. ECONOMIC AND SOCIAL COMMISSION FOR ASIA AND THE PACIFIC

There are eight cases within the framework of ESCAP which involved
multilateral treaty-making process.

1. Asia and Pacific Coconut Community (APCQ

I. The ECAFE Commission at its twenty-third session held at Tokyo in
April 1967 requested, by resolution (XXIII), the Executive Secretary to con-
duct and promote studies on economic co-operation and plan harmonization at
the subregional and regional levels and to organize meetings and discussions
relating to studies on economic co-operation and plan harmonization.

2. The First Series of Intergovernmental Consultations on Regional and
Subregional Plan Harmonization and Economic Co-operation, held at Bang-
kok in November 1967, came to the conclusion that the most feasible approach
to regional economic co-operation and plan harmonization was to proceed on
a commodity-by-commodity, project-by-project and subregional basis.

3. The subregional consultations on Regional Plan Harmonization on
Coconut, Coconut Products and Oil Palms was held at Bangkok in October
1968. The meeting examined proposed regional organization of coconut, and
unanimously agreed that there was an urgent need for co-operation among the
coconut producing countries of Asia. The meeting suggested the organization
be called the "Asian Coconut Community", and requested the Executive
Secretary of ESCAP to organize another meeting at inter-governmental level
to finalize the draft of the general principles for the establishment of the pro-
posed community which would be submitted to the Governments for
ratification.

4. The Inter-governmental Consultations on the Asian Coconut Com-
munity were convened at Bangkok in November 1968 by ECAFE in response
to the request of the participants in the Sub-regional Consultations on
Regional Plan Harmonization: Coconut, Coconut Products and Oil Palms to
negotiate an acceptable agreement covering the whole range of policies, func-
tions, structure, finance, administration and legal aspects of the proposed Asian
Coconut Community. The Agreement, consisting of a preamble and sixteen
articles, was open for signature by the plenipotentiaries of the seven Contract-
ing Parties at ECAFE in Bangkok in June 1969 and was subject to ratification
or acceptance by the signatory Governments in accordance with their respec-
tive constitutional procedures. Instruments of ratification or acceptance should
be deposited with the Secretary-General of the United Nations not later than
31 December 1969.

5. The meeting resolved to recommend to the Governments of the
developing countries concerned in the region that they consider joining the
Asian Coconut Community and giving it all the support it might need. It
requested the Executive Secretary of ECAFE to continue his assistance in the
establishment of the Community and to urge all appropriate bodies of the



United Nations family of organizations to give it their full support and assis-
tance.

6. At the 25th session held at Singapore in April 1969 the Commission
adopted resolution 95 (XXV) whereby it endorsed fully the formation of the
Asian Coconut Community.

7. The Agreement establishing the Asian Coconut Community entered
into force on 30 July 1969, the Secretary-General of the United Nations being
the depositary of the instruments of ratification and accession. The Community
was formally inaugurated on 2 September 1969 in Colombo.

8. At the 26th session of the ECAFE Commission, held at Bangkok in
April 1970, the Community was accorded the status of inter-governmental
organization pursuant to ECOSOC resolution 1267 (LXIII).

2. The Asian Development Bank (ADB)

9. The ECAFE Commission at its 19th session held in Manila in March
1963 adopted resolution 45 (XIX) on "Accelerated measures for regional
economic co-operation for development of trade and industry" whereby the
Executive Secretary was requested "to convene a meeting of high level
representatives of member and associate member governments of the ECAFE
(ESCAP) region to review the progress achieved so far and to formulate and
adopt more positive measures for concerted regional action". Pursuant to this
resolution, the first session of the Ministerial Conference on Asian Economic
Co-operation (later renamed as the Council of Ministers for Asian Economic
Co-operation in 1970) was held at Manila in December 1963. The First Min-
isterial Conference adopted a "Resolution on Asian Economic Co-operation"
in which the ministers agreed to convene ad hoc committees to undertake
preparatory and investigatory work on various measures aimed at regional
economic co-operation among which was the establishment of an Asian
Development Bank.

10. Pursuant to the aforementioned programme on regional economic
co-operation adopted at the Manila Ministerial Conference, an ad hoc Working
Group of Experts on the Asian Development Bank was convened at Bangkok
in October 1964 to examine major questions relating to the Asian Develop-
ment Bank and to recommend institutional arrangements including a draft
charter for its establishment.

11. The Commission at its 21st session held at Wellington in March 1965
adopted resolution 62 (XXI) whereby it decided to establish a high level con-
sultative committee of experts designated by the Governments of nine regional
member countries to consult the Governments of member countries in the
region and of developed countries outside the region, as well as international
financial and other institutions regarding various aspects of the establishment
of the proposed Bank. The Consultative Committee met four times respec-
tively in June, August, October, and November 1965.

12. Also pursuant to resolution 62 (XXI), the Preparatory Committee on
the Asian Development Bank was convened at Bangkok in October/November
1965 to consider the recommendations of the Consultative Committee on the
Asian Development Bank, including the draft charter and to prepare its report
for consideration by the Second Ministerial Conference on Asian Economic



Co-operation and the Conference of Plenipotentiaries on the Asian Develop-
ment Bank. The Preparatory Committee endorsed, with minor amendments,
the draft Agreement recommended by the Consultative Committee.

13. The Agreement Establishing the Asian Development Bank was sub-
mitted by the Preparatory Committee to the Second Ministerial Conference on
Asian Economic Co-operation which was held at Manila in
November/December 1965. The Second Ministerial Conference adopted the
Agreement Establishing the Asian Development Bank.'

14. Further, the Conference of Plenipotentiaries on the Asian Develop-
ment Bank was convened immediately after the Second Ministerial Conference
on Asian Economic Co-operation, at Manila in December 1965, also in pur-
suance of ECAFE Commission resolution 62 (XXI). The Conference was
attended by representatives of twenty-seven countries, eighteen from the
region and nine from countries outside the region. The Agreement Establishing
the Asian Development Bank was presented at the Conference for signature
by the Plenipotentiaries.

15. The Agreement came into force on 22 August 1966, the Secretary-
General of the United Nations being the depositary of the instruments of
ratification and accession.

3. The Asian Rice Trade Fund

16. The efforts for promotion and development of regional economic
co-operation on agricultural commodities including rice were initiated by the
First Working Group of Planning Experts on Regional Harmonization of
Development Plans held at Bangkok in November-December 1966. Following
the recommendations made by this Working Group, the First Series of Inter-
governmental Consultations on Regional and Subregional Plan Harmonization
and Economic Co-operation was convened at Bangkok in November 1967.
The consultations worked out an action programme for accelerating regional
co-operation, recommending to adopt a commodity-by-commodity, project-
by-project and subregional approach. The efforts made in accordance with the
action programme culminated in the establishment of communities or associa-
tions on several agricultural commodities such as coconut, pepper, natural
rubber and lumber.

17. As for rice, ECAFE/FAO Expert Group Meeting on Stabilization
and Expansion of Intraregional Trade in Rice and some other Agricultural and
Non-Agricultural Commodities and Harmonization of National Plans was held
at Bangkok in October 1969. The Expert Group reviewed the export availabil-
ity and import requirements for rice, wheat, other cereals and agricultural
requisites in eleven selected ECAFE countries, discussed the possible measures
to stabilize and expand intraregional trade of rice, and recommended to build
up a more comprehensive picture of import/export requirements of those com-
modities in the region.

18. Pursuant to the recommendation of the Expert Group, Intergovern-
mental Consultation and Regional Co-operation in Rice was convened at
Bangkok in March 1970. The Consultation reviewed the issues related to rice
economy and rice trade in Asia, examined the proposal on trading arrange-
ment for expansion in intraregional rice trading which was prepared by the



ECAFE secretariat by modelling after the International Wheat Agreement,
and discussed buffer stocks for stabilization of supply and price of rice.

19. The Commission at its 26th session held at Bangkok in April 1970
adopted resolution 105 (XXVI) on "Regional consultations on rice" whereby
the Executive Secretary was requested "in consultation with FAO, to under-
take studies for and initiate as early as possible regular intergovernmental con-
sulations on rice among the countries of the region within the framework of
the trade liberalization and development programme".

20. Pursuant to this resolution, an Expert Group Meeting on Intraregional
Trade in Rice and Cereals and Harmonization of National Plans, organized in
co-operation with UNCTAD, FAO and UNDP, was convened at Bangkok in
September 1971. The Group reviewed anticipated export availability and
import requirements of the region in 1975 and examined draft proposals, "A
special Asian Rice Trade Scheme", prepared by the ECAFE secretariat.

21. The Intergovernmental Meeting on the Establishment of an Asian
Rice Trade Fund convened at Bangkok in March 1973 examined and
approved a draft Agreement Establishing the Asian Rice Trade Fund, which
was prepared by the ECAFE secretariat taking recommendations of the
aforementioned Expert Group into consideration. The draft Agreement final-
ized and approved by the Meeting was initialed by the representative of the
Khmer Republic, the Philippines and Thailand.

22. The Commission at its 29th session held at Tokyo in April 1973
approved the Agreement and adopted resolution 136 (XXIX) on the "Asian
Rice Trade Fund".

23. The Agreement Establishing the Asian Rice Trade Fund was opened
for signature at ECAFE up to 31 May 1974, and came into force on 1
December 1974 with the deposit of instruments of acceptance with UN Head-
quarters by three countries, Bangladesh, India and Sri Lanka.

4. The first Agreement on Trade Negotiations among Developing Member Coun-
tries of the Economic and Social Commission for Asia and the Pacific (Bang-
kok Agreement)

24. In the Kabul Declaration by the Fourth Council of Ministers on
Asian Economic Co-operation convened at Kabul, Afghanistan, in December
1970, the Council of Ministers announced its decision, inter alia, "to establish
an intergovernmental committee-comprising representatives of regional
member and associate member countries of ECAFE interested in initiating a
trade expansion programme-to conduct such an examination of, and make
suitable modifications to, the relevant principles and also to deal with other
necessary technical and operational matters, so that a trade development pro-
gramme can be launched as speedily as possible."

25. In pursuance of this mandate, the first meeting of the Intergovern-
mental Committee on Trade Expansion Programme was convened at Bangkok,
Thailand, from 12 to 17 November 1971. In the light of the studies and docu-
mentations presented on trade expansion among the developing countries of
the region, the Committee unanimously agreed that the Asian Trade Expan-
sion Programme among developing countries be launched and requested the
Executive Secretary to convene as soon as possible the first meeting of the



Trade Negotiations Group composed of the developing countries of ESCAP
which would consider and agree on its work programme.

26. The First Meeting of the Trade Negotiations Group (TNG) attended
by thirteen developing countries of ESCAP was held in Bangkok on 14 Febru-
ary 1972 and adopted the programme of work and timetable for the Asian
Trade Expansion Programme. The Secretariat was made a focal point for the
exchange of information among the participating States and was also requested
to undertake the necessary research and studies in the field of trade expansion
and co-operation among developing countries. At its second session in January
1973, the TNG adopted the group rules and procedures for negotiations.
Exchange of request and offer of list of products of interest to the countries
were made during the subsequent sessions and during its Fifth Session, 106
bilateral negotiations were held and the exchanges of specific offers for tariff
reductions on specific commodities were finalized. These offers were formally
adopted through the signing of the Agreement on Trade Negotiations among
the developing countries of ESCAP, 31 July 1975, otherwise known as the
Bangkok Agreement. The following countries signed the Agreement: Ban-
gladesh, India, Laos, Philippines, Republic of Korea, Sri Lanka and Thailand.

27. According to the Agreement, it was to enter into force for the first
time 30 days after the date of deposit of the third instrument of ratification by
three signatory States which deposit the instrument of ratification. For every
other original signatory State which deposits its instrument of ratification after
the deposit of the third instrument of ratification, the Agreement shall come
into force 30 days after the date on which that State had deposited its respec-
tive instrument of ratification, provided that such instruments of ratification are
deposited before 31 January 1976. The following countries have ratified the
Agreement: Bangladesh, India, Lao People's Democratic Republic, Republic
of Korea and Sri Lanka.

28. The Agreement came into force in June 1976. The Executive Secre-
tary of the Economic and Social Commission for Asia and the Pacific was
made the depositary of the Agreement.

5. Pepper Community

29. In pursuance of resolution 87 (XXIII) adopted at the 23rd session of
ECAFE held at Tokyo in April 1967, the Third Ministerial Conference on
Asian Economic Co-operation was convened at Bangkok in December 1968.
Following the Agreement reached in regard to coconut, the Conference
adopted the resolution in which it requested the Executive Secretary to pro-
mote similar co-operative efforts on important products produced in the region
such as pepper.

30. India, Indonesia and Malaysia agreed in their informal talks held at
Djakarta in July 1970 to establish a Pepper Community, patterned after the
Asian Coconut Community.

31. In response to a request by a major pepper producing country and as
a follow-up to the above informal talks, Inter-governmental Consultations on
Regional Co-operation in Pepper in Asia were convened at ECAFE headquar-
ters in February 1971. At the consultations representatives of Governments of



India, Indonesia and Malaysia approved the draft agreement establishing the
pepper community.

32. The Agreement establishing the Pepper Community came into force
on 21 April 1971 with the deposit of instruments of ratification by its three ori-
ginal signatories, viz. India, Indonesia and Malaysia.

6. Agreement Establishing the Southeast Asia Tin Research and
Development Centre (SEA TRADE)

33. During the joint eighth session of the Working Party of Senior Geol-
ogists and the Sub-Committee on Mineral Resources Development (Bandung,
Indonesia, 1970), the representatives of Indonesia, Malaysia and Thailand
requested the Executive Secretary of the then Economic Commission for Asia
and the Pacific (ECAFE) to establish an appropriate organization for the
research and development of tin research in the region.

34. The Committee on Industry and Natural Resources, at its twenty-
third session (Bangkok, 1971) and the Commission at its twenty-seventh ses-
sion (Manila, April 1971) endorsed the request as well as the convening of a
meeting of representatives of tin-producing countries of Southeast Asia to con-
sider the establishment of a sub-regional organization.

35. Accordingly, ESCAP secretariat engaged a consultant in 1971 to
investigate the requirements for a tin research and development centre for
Southeast Asia and his report was circulated to the fin-producing countries in
the region. A meeting of government representatives of the leading tin-
producing countries of Southeast Asia was held at Bangkok from 24 to 28
January 1978 to consider the consultant's report and to examine the question
of establishing a tin centre and to recommend institutional arrangements. The
meeting was attended by government representatives from Indonesia, Malaysia
and Thailand. A draft agreement for the establishment of the Centre was
prepared by the meeting for consideration by participating Governments.

36. At the invitations of the Governments of Indonesia, Malaysia and
Thailand, UNDP fielded a fact-finding mission in late 1973 to the three coun-
tries. A project proposal for UNDP assistance incorporating the recommenda-
tions of the mission was prepared and circulated to the three countries for
their consideration.

37. In July and October-November 1974, ESCAP convened two meet-
ings at Bangkok and Kuala Lumpur respectively of government representatives
from Indonesia, Malaysia and Thailand to discuss in detail the draft project
document for UNDP assistance and the draft agreement for establishing the
tin centre.

38. The draft agreement and the project document were accepted after
some minor amendments at the Kuala Lumpur meeting. Due to constraints in
funding by the UNDP which developed in late 1975, the operations of the tin
centre project could not be initiated until early 1977.

39. The Agreement Establishing the Southeast Asia Tin Research and
Development Centre at Ipoh, Malaysia, as an inter-governmental body was
presented during the 33rd session of the Commission at Bangkok to the three
founding countries, Indonesia, Malaysia and Thailand, for signature by the
plenipotentiaries. The Agreement was signed on 28 April 1977.



40. The instruments of ratification by the Governments of Indonesia,
Malaysia, and Thailand, lodged with the Secretary-General on 12 and 20 Sep-
tember and 18 October 1977, respectively, were officially deposited with the
Secretary-General on 11 January 1978, the date of the receipt of the third
notification of acceptance.

41. Pursuant to the provisions of article 8, the Agreement entered into
force for Indonesia, Malaysia and Thailand on 10 February 1978.

7. Asian Reinsurance Corporation (under incorDoration)

42. The need to strengthen national insurance and reinsurance markets
in order to assist trade expansion was noted at the 1969 session of the Com-
mittee on Trade of ECAFE. Resolution 42 (III) of insurance and reinsurance
adopted at the 1972 session of UNCTAD recommended, inter alia, the estab-
lishment of closer co-operation between the insurance supervisory services as
well as between their insurance and reinsurance institutions on a regional
and/or sub-regional basis and requested UNDP and UNCTAD to finance and
organise regional meetings for insurance supervisors for the purpose of
exchanging information and experiences, with the participation of UN
Regional Economic Commissions. It also requested the UNCTAD secretariat
to continue its studies of insurance and reinsurance-including regional and/or
sub-regional reinsurance funds.

43. A round table meeting of Asian Insurance Commissioners and
other senior government officials in charge of insurance supervision was organ-
ised by UNCTAD/ECAFE, financed by UNDP, in July 1972 in Bangkok. It
was attended by representatives from 16 countries. The meeting discussed the
control on terms and conditions of reinsurance arrangements (especially out-
ward reinsurances). The meeting felt that while Insurance Commissioners
should in general abstain from interfering in the purely commercial activities
of regional pools, they may play a decisive role in promotion of the idea of
regional co-operation of the national insurance markets (both in the form of
company-to-company exchange of business and that of global institutional
arrangements such as regional pools), by suggesting their establishment and in
providing general guidelines for action aimed at increasing the exchange of
business among the insurance markets of the member countries.

44. The July 1973 session of the Committee on Invisibles of UNCTAD
took note of a study by the secretariat on "Reinsurance problems in develop-
ing countries" and invited developing countries to consider the adoption of
such measures suggested in the study as may be appropriate in their individual
circumstances, aimed at a structural development of their national insurance
markets and an increase in regional and sub-regional co-operation among
developing countries in the field of reinsurance.

45. As a direct follow-up of the June 1972 meeting of Asian Insurance
Commissioners and taking note of the full support of Asian Governments to
efforts in this field voiced in the January 1973 meeting of the ECAFE Com-
mittee on Trade and July 1973 meeting of the UNCTAD Committee on Invisi-
bles, a round table meeting was organized by UNCTAD/ECAFE in December
1974 on Asian Reinsurance Co-operation. The round table meeting was
attended by representatives from 18 developing countries of the ESCAP region.



After a detailed technical discussion of the reinsurance conditions in the Asian
countries and the existing Asian sub-regional reinsurance schemes, the partici-
pants considered further action in the field of Asian reinsurance co-operation.
They unanimously accepted the principle of establishing a pan-Asian rein-
surance corporation and decided to establish a Preparatory Committee
comprising representatives of 10 Asian countries to pursue the subject further.

46. The Preparatory Committee was given the following terms of refer-
ence:

(a) to prepare a feasibility report on the basis of which a final decision
can be taken by the Asian countries in respect of the establishment of Asian
Reinsurance Corporation;

(b) in particular, to determine the basis of the feasibility study, including
projections for revenue accounts and cash flows for a number of years based
on the expected business inflow, and to determine the requirements for estab-
lishing the corporation regarding, for example, share capital issues, legal acts
of constitution, headquarters and immunities; and

(c) to submit not later than the end of 1975 its final report and recom-
mendations to a plenary meeting, which in turn will decide whether the project
is ready for submission to the proper intergovernmental body for implementa-
tion.

47. The Preparatory Committee met twice in January 1976 and June
1976 and discussed the various issues involved in detail. It also attempted
to prepare a draft Agreement Establishing the Corporation based on the
text of the Agreement establishing African Reinsurance Corporation. The
Committee made a positive recommendation regarding the feasibility of estab-
lishing the Asian Reinsurance Corporation even though it was unable to col-
lect sufficient data to make the projections of accounts as required by the
terms of reference.

48. UNCTAD/ECAFE, with the financial support of UNDP, organised
a second round table meeting on Asian Reinsurance Corporation in December
1976 to consider the report of the Preparatory Committee and the draft Agree-
ment Establishing the Asian Reinsurance Corporation which emerged from the
discussions in the Preparatory Committee. The Round Table meeting was
attended by representatives from 12 developing countries. The meeting
decided to recommend establishment of Asian Reinsurance Corporation as an
intergovernmental regional institution with headquarters at Bangkok and to
ensure a minimum flow of business to the Corporation through obligatory ces-
sions from insurers of member countries. It finalized the provisions of the
Agreement establishing the Asian Reinsurance Corporation and requested the
ESCAP secretariat to communicate the report of the round table meeting
including its recommendations and the Agreement, to member States for
further action. It requested UNCTAD to consult the Office of Legal Affairs of
the UN on the legal aspects and then finalize the text.

49. In -March -19-77,the Executive Secretary of ESCAP forwarded the
report of the second round table meeting together with the Agreement
Establishing the Asian Reinsurance Corporation to the 18 countries which had
participated in the first round table meeting. He stated that the Agreement
would be ready for signature at the 33rd session of ESCAP in April 1977.



50. In order to enter into force, the Agreement required that at least 8
developing countries (members of ESCAP) had ratified it and deposited their
subscriptions to the share capital.

51. While the project had received wide enough support, it cjuld hot be
implemented due to the lack of sufficient ratifications. Accordingly, a consulta-
tion meeting of representatives of signatory Governments was convened in
October/November 1977 to consider the matter. The meeting recommended
extension of the last date for signature to 31 March 1978 and reduction in the
minimum number of signatory Governments to 7. This recommendation was
referred to all the signatory Governments for their approval. On 31 March
1978 an eighth country signed the Agreement. One of the original 7 signatories
had made reservations both with regard to subscription to share capital and
cession of reinsurance business which had the effect of making its signatrue
inoperative. The November 1977 meeting requested ESCAP to write and per-
suade that country to withdraw its reservations.

52. The Agreement has not yet entered into force since only one out of
the 8 signatories has ratified the Agreement so far and only four countries
have deposited their subscriptions to the share capital.

8. Asia-Pacific Telecommunity

53. The twenty-second session of the Transport and Communications
Committee held at Bangkok in January 1974 first initiated the proposal for
establishing an "Asian Telecommunity" in order to assist continuously in the
planning, augmentation, switching and tariff revision of the links and channels
in the Asian telecommunication network, and recommended that studies in
that connexion should be continued by ESCAP and ITU to determine the type
and extent of co-operation and organization required for the Asian Telecom-
munity. Accordingly, ESCAP convened an Expert Group Meeting representing
the Governments of the region to prepare the first draft of the Statute of the
Asian Telecommunity after detailed discussions of the objectives of the
Telecommunity and specially the type of the Statute most suitable for the
Asia-Pacific region. This meeting was attended by experts from the following
countries: Bangladesh, India, Indonesia, Iran, Japan, Malaysia, Nepal, the
Philippines, Singapore, Thailand, United Kingdom and Hong Kong. Representa-
tives of ITU also participated.

54. The draft Statute was placed before an Intergovernmental Working
Party of Experts which met to finalize the Constitution of the Asia-Pacific
Telecommunity from 24 March to 2 April 1976. At this meeting, which was
attended by the representatives of the following member and associate
member countries: Afghanistan, Australia, Bangladesh, France, Hong Kong,
India, Indonesia, Iran, Japan, Malaysia, Nepal, New Zealand, Pakistan, Papua
New Guinea, Philippines, Singapore, Thailand, Union of Soviet Socialist
Republics, United Kingdom of Great Britain and Northern Ireland and the
United States of America, the Constitution was considered in great detail. The
establishment of an Asia-Pacific Telecommunity was strongly recommended as
a regional telecommunication organization in conformity with Article 32 of the
International Telecommunication Convention, Malaga-Torremolinos, 1973:

"Members reserve the right to convene regional conferences, to make
regional arrangements and to form regional organization for the purpose



of settling telecommunication questions which are susceptible of being
treated on a regional basis. Such arrangements shall not be in conflict with
this Convention."

The objectives of the Telecommunity were specially reviewed and revised tak-
ing into consideration the wishes of all the participating Governments. In this
Constitution, the General Assembly, the Management Committee and the Per-
manent Secretariat of the Telecommunity were recommended to take into con-
sideration the large amount of work that would be required. The expenses of
the Telecommunity and the methodology in raising the same were also con-
sidered and included in Article I 1 of the Constitution of the Telecommunity.

55. At the thirty-second session of the Commission (April 1976), a reso-
lution on the Establishment of the Asia-Pacific Telecommunity was unani-
mously adopted. The Commission, in recognizing the need for co-operation in
the detailed planning and management of the existing and projected telecom-
munication services within the region in the current rapid development of the
telecommunication and of the implementation of the Asian telecommunication
network, endorsed the report of the Intergovernmental Working Party of
Experts to Finalize the Constitution of the Asia-Pacific Telecommunity and
adopted the Constitution with certain modification and comments of the vari-
ous Governments.

56. The Constitution of the Asia-Pacific Telecommunity was kept open
for signature at the ESCAP secretariat at Bangkok since 1 April 1976 till 31
October 1976. It was signed at Bangkok by Bangladesh, Burma, China, India,
Iran, Nauru, Nepal, Papua New Guinea, the Philippines and Thailand. Subse-
quently, the Constitution was kept open for signature with the Secretary-
General of the United Nations at New York and additional countries signed
the Constitution.

2

57. ESCAP consulted some of the Governments concerned with a view
to preparing draft documents for the inaugural session. These documents were
circulated to all Governments who either signed or ratified the Constitution
and the comments of the Governments have been received for consideration of
the final documents to be submitted to the inaugural sessions of the General
Assembly and the Management Committee.

58. According to Article 18 of the Constitution, the Constitution "shall
enter into force on the thirtieth day after the deposit of instruments of
ratification or acceptance with the Depositary, by seven signatory States that
are eligible for membership in the Telecommunity under paragraph 2 of Arti-
cle 3, including Thailand, the country in which the headquarters of the
Telecommunity shall be". This condition was fulfilled on 25 February 1976. So
far, 21 countries have ratified or acceded to the Constitution.

NOTES

'United Nations, Treaty Series, vol. 571, p. 123.
2For information on the signatures and ratifications, see Multilateral Treaties

Deposited nith the Secretary-General, status as at 31 December 1981 (ST/LEG/SGR.E/1),
p. 632.



E. ECONOMIC COMMISSION FOR EUROPE

1. Inland transport

I. The treaty-making activities of the ECE in the field of transport cover
a wide range of subjects according either to the mode of transport on which a
given treaty will apply or fields of activities relating to more than one mode of
transport and which call for international rules in the form of binding agree-
ments between the member countries of the organization.

2. According to the subjects to be dealt with in the respective treaty and
in particular according to the scope of the treaty-European or world-wide-the
initiative for its preparation might vary from case to case.

3. The preparation of European conventions is in general initiated by a
subsidiary body of the Inland Transport Committee of the ECE, when the need
for multilateral rules on a given subject in its field of competence is felt by
several delegations. Proposals in this respect are put forward within these
bodies not only by a member country or a group of these countries but also by
international organizations participating in the work of the respective body.

4. The work on the preparation of world-wide conventions, in which the
ECE has been playing a lead-role, has also been generally initiated in subsidi-
ary bodies of the ECE. The convening of conferences of plenipotentiary
representatives in order to conclude such conventions was decided by resolu-
tions of the Economic and Social Council (UN Conference on Road and
Motor Transport 1949 (ECOSOC Resolution 147 B (VII); UN Conference on
Road Traffic 1968 (ECOSOC Resolutions 1129 (XLI) and 1203 (XLII);
UN/IMCO Conference on Container Traffic 1972 (ECOSOC Resolutions 1568
(L) and 1569 (L) and IMCO Resolution A.245 (VII)).

5. Another way of initiating treaty-making activities in the sense of the
revision of an already existing convention is the application of the procedures
provided in a given convention and aiming at its revision. This was done by
convening a Conference for reviewing the Customs Convention on the Inter-
national Transport of Goods under cover of TIR Carnets 1959 in pursuance of
its article 46.

6. In the latter case the revision of the TIR Convention had to a great
extent also been prepared in the ECE Group of Experts on Customs Questions
Affecting Transport. This group had elaborated a series of recommendations
concerning the application of several provisions of the TIR Convention by its
contracting parties "pending the revision of the TIR Convention" and had also
elaborated amendments to the annexes of this Convention in pursuance of its
article 47, paragraph 4.

7. In the case of several private law conventions drawn up under the
auspices of the ECE, such as the CMR, CVR, CLN and CVN Conventions, it
was the International Institute for the Unification of Private Law (UNI-
DROIT) which had made first drafts which were transmitted to the ECE for
further consideration by its competent bodies.

8. As far as the European Agreement supplementing the Convention on
Road Signs and Signals (1968) is concerned, draft substantive provisions have
been prepared by the European Conference of Ministers of Transport for con-



sideration in the ECE Group of Experts on Road Traffic Safety and the ECE
Working Party on Road Transport.

9. The Governments participating in the elaboration of international
conventions frequently include in their delegations legal experts. In addition,
legal officers in the UN Secretariat have been consulted when necessary, par-
ticularly on questions relating to the final clauses of the treaty under con-
sideration. With a view to considering legal subjects in the field of inland navi-
gation, in particular the drafting of legal instruments, the Group of Experts on
River Law, a subsidiary body of the ECE Inland Transport Committee, was
set up: it has elaborated the text of several civil liability conventions.

10. As to the procedure applied to treaty-making activities in the trans-
port field, the following rules have in general been applied.

11. First drafts of treaties or proposals put forward for certain parts of a
given treaty are communicated to all ECE member countries in order to give
them the opportunity for commenting on it either in writing or orally at the
meetings of the competent body preparing the convention. Several readings of
the text are provided for, either for provisions where certain countries partici-
pating in the drafting work reserve their position, or when the draft texts of a
treaty are submitted to the parent body of the body that undertook the initial
drafting.

12. In general any comments in the course of the drafting are considered
by the competent body.

13. Decisions of ECE bodies concerning the adoption of a text under
consideration are taken in pursuance of the rules of procedure of the ECE. It
is the Inland Transport Committee of the ECE that takes the final decision
concerning the adoption of the text of a convention of European scope and on
the date of its opening for signature.

14. The world-wide conferences of plenipotentiary representatives held
in the instances mentioned above were also preceded by preparatory drafting
work in the competent ECE bodies or, as was the case for the draft text of the
Convention on Safe Containers, in joint meetings between ECE and IMCO.

15. As far as the treaty-making techniques in such conferences are con-
cerned, this procedure varies according to the subject to be dealt with in the
convention. It can be said that drafting work is divided between several com-
mittees dealing with certain parts of the draft convention and which report to
the plenary. It is the plenary that takes final decisions and approves the reports
made by committees.

2. Development of trade

16. The following comments relate to the techniques for the elaboration
of the 1961 European Convention on International Commercial Arbitration
and to one aspect of the techniques used in multilateral treaties regulating
international trade procedures.

(a) Description of stages of elaboration of the 1961 European Convention on
International Commercial Arbitration

(i) Initiative
17. The initiative belonged to the ECE member States at the time of the

drawing up of the programme of work and priorities of the ECE for 1959-



1960. Under that programme, which was considered and approved in May
1959 at the fourteenth session of the Commission, the ad hoc Working Party of
Experts on Arbitration was also to examine a draft European convention on
particular questions concerning, inter alia, the relationship of arbitration and
judicial procedures. The programme was endorsed by ECOSOC resolution 723
(XXVIII) adopted in July 1959.

(ii) Preparation of the initial draft by and the role in general of the ad hoc
Working Party of Experts on Arbitration

18. The role of the ad hoc Working Party was of particular importance
to the elaboration of the European Convention. In point of fact, the Working
Party had been set up by the Committee on the Development of Trade much
earlier (at the third session of the Committee in October 1954) and with
assignments not specifying expressly the preparation of a convention. The
Working Party's terms of reference included the collation of information on
the present facilities for international commercial arbitration, on any interna-
tional conventions dealing with arbitration which might then have been in
force and on national laws concerning arbitration, and the examination of
problems relating to the arbitral settlement of commercial disputes.

19. The Working Party discussed various questions connected with its
terms of reference during its first, second, third and fourth sessions held in
1955, 1956 and 1957 respectively. The Committee on the Development of
Trade took note of the Working Party's reports and decided that the latter was
to continue its work.

20. At its fifth (October 1958), sixth (May 1959) and seventh (November
1959) sessions the Working Party drew up a draft European Convention on
International Commercial Arbitration. The draft, as attached to the Working
Party's report on the work of its seventh session, was submitted to the Com-
mittee on the Development of Trade.

21. As the ad hoc Working Party was itself composed of experts, includ-
ing legal ones, there was no involvement of other experts in the preparation of
the draft Convention. Necessary legal services were provided by the ECE
secretariat, including in particular the latter's legal adviser, and there were no
rapporteurs.

22. The draft was not accompanied by explanatory commentaries.

(iii) Readings

23. There were two readings-the first at the sixth session of the ad hoc
Working Party and the second at the seventh session.

24. The draft was considered by the Committee on the Development of
Trade during its eighth session held in October/November 1959. The results of
the Committee's deliberations were summarized in the Annual Report of the
ECE to the Economic and Social Council covering the period from 7 May
1959 to 7 May 1960 (fifteenth session of the Commission).

25. As Governments commented on the emerging text of the draft Con-
vention there arose some differences of opinion on Article IV (Organization of
the Arbitration) of the draft Convention after the seventh session of the Work-
ing Party. At the request of several Governments which wished to have further
time to examine the draft prepared by the Working Party, the Executive



Secretary of ECE postponed the meeting of plenipotentiaries which was to
have been convened in April 1960.

26. In its resolution 7 (XV) adopted on 5 May 1960 the Commission
noted, inter alia, that differences existing between government experts taking
part in the discussions in the ad hoc Working Party on the text of Article IV of
the draft Convention had prevented the submission of an agreed single text.
The Commission therefore requested the Executive Secretary to convene a
special meeting to prepare an agreed text of Article IV of the draft Convention
in order that a single text of the whole draft Convention might be submitted to
the meeting of the plenipotentiaries.

(iv) Special meeting concerning Article IV (Organization of the Arbitration)
27. The first part of the special meeting to prepare an agreed text of

Article IV of the draft Convention was held from 8 to 12 August 1960. After
the Committee on the Development of Trade had taken note of the report of
this meeting, the Executive Secretary called the second part of the special
meeting and, following thereon, a Special Meeting of Plenipotentiaries for the
purpose of negotiating and signing the European Convention on International
Commercial Arbitration.

28. During the Special Meeting on Article IV several Governments sub-
mitted their proposals concerning the final version of the provisions of this
Article.

(v) Adoption and authentication offinal treaty text
29. On the basis of the draft Convention drawn up by the ad hoc Work-

ing Party, as well as the text agreed upon by the Special Meeting on Article IV
and the draft of final clauses submitted by the secretariat, the Plenipotentiaries
prepared the European Convention on International Commercial Arbitration.

30. No formal adoption of the Convention took place, although the
Convention was actually adopted at the Meeting of the Plenipotentiaries.
Reference to adoption was made in the report of the Special Meeting of Pleni-
potentiaries (E/ECE/424, E/ECE/TRADE/47, 20 April 1961).

31. Since no authentication procedure had been provided for in the text
of the Convention or agreed upon by the States participating in its drawing up,
it can be considered, on the basis of Article 10 of the Vienna Convention on
the Law of Treaties, that the text of the Convention was established as authen-
tic and definitive by the signature by the representatives of all the participating
States of the text of the Convention and/or the Final Act of the Special Meet-
ing of Plenipotentiaries incorporating the text.

(vi) Opening for signature and accession
32. The Special Meeting of Plenipotentiaries for the purpose of negotiat-

ing and signing a European Convention on International Commercial Arbitra-
tion was convened by the Executive Secretary of ECE in accordance with the
terms of ECE resolution 7 (XV), and was held in Geneva under the auspices
of the Commission from 10 to 21 April 1961. The Convention was opened for
signature until 31 December 1961. Thereafter it was opened for accession.

33. The Executive Secretary informed the Commission of the results of
the Special Meeting of Plenipotentiaries. After the Chairman of the Commis-
sion and various delegations had expressed appreciation of these results, the



European Convention and/or the Final Act thereof were signed during the
eighteenth meeting of the sixteenth session of the Commission by special
plenipotentiaries of the following States:

The Convention and the Final Act: Austria, Belgium, Bulgaria, Byelorussian
SSR, Czechoslovakia, Denmark, Federal Republic of Germany, France, Hun-
gary, Italy, Poland, Romania, Turkey, Ukrainian SSR, USSR, Yugoslavia;

The Final Act only: Finland, Luxembourg, Netherlands, Spain, Sweden,
Switzerland.

Thus the answer to the question: Had the Convention been finally con-
sidered, adopted and opened for signature by a United Nations committee or
diplomatic conference? is that it was a diplomatic conference but one con-
vened and held within a United Nations body and composed only of the States
members of that body.

34. In the Final Act itself the terms "accession" or "adhesion" do not
appear in conjunction with the signature except that the Government of the
USSR considered that the Convention was opened to the signature or adhe-
sion of any European State.

35. In adopting the text of the European Convention on International
Commercial Arbitration, the Plenipotentiaries decided that a report should be
prepared summarizing the observations made by a number of delegations on
some of the provisions of the Convention in the course of the discussion.

36. The Convention entered into force on 7 January 1964 after five of
the signatory States had deposited their instruments of ratification or accession.
Two non-European States and non-members of the ECE (Upper Volta and
Cuba) also acceded to the Convention.

(b) Comment on one aspect of techniques used in multilateral treaties regulating
international trade procedures

37. Treaties concerning the transport of goods internationally (by road,
rail, sea or air), treaties concerning conditions for their transit or import and
treaties concerning international trade in certain special products such as
dangerous goods and endangered species, usually lay down in great detail
requirements concerning information (data elements) that must be submitted
to authorities to allow the initiation and completion of the international trade
transaction.

38. Experience shows that the need to change such information require-
ments occurs more frequently than the need to change the main provisions of
the treaty. In cases where the information must be submitted in accordance
with a standardized document (a form) that is annexed to the treaty and,
therefore, part of it, it is necessary to change the treaty whenever it is desirable
to change the document. Minor, practical changes reflecting recent changes in
reproduction and transmission techniques might thus be introduced to the
detriment of facilitation efforts.

39. The Working Party on Facilitation of International Trade Procedures
has therefore recommended that standardized documents containing informa-
tion (i.e. forms containing data elements; data carriers) specified in a treaty
should not form an integral part of the text; the drafting of a treaty should
allow changes in the content and layout of such documents to be affected by a



decision taken by a competent organ of the organization under the auspices of
which the convention in question was negotiated.

40. The text of this recommendation was inserted in the Report of the
Working Party on Facilitation of International Trade Procedures at its eighth
session (September 1978) when the Chairman observed that the Working Party
would appreciate it if the Report by the Secretary-General on the important
matter of techniques used in multilateral treaties could mention this aspect,
which was of practical importance for treaties regulating international trade
procedures and, thus, for the facilitation of international trade.

3. Description of stages in the elaboration of the 1979 Convention on

Long-range Transboundary Air Pollution

(a) Initiatives

41. An ECE Symposium on problems relating to environment held in
Prague, Czechoslovakia, in 1971 within the framework of the ECE, marked the
start of important initiatives towards international co-operation in the field of
protection of natural surroundings. On the global front, the Conference on the
Human Environment held in Stockholm, Sweden, in 197,2 led to extensive
activities on the part of the United Nations Environment Programme. The
pertinent provisions of this subject were laid down in the Final Act of the
Conference on Security and Co-operation in Europe (CSCE), the participating
States in which expressed a wish to take advantage of possibilities extended by
relevant international organizations-in particular, by the United Nations
Economic Commission for Europe-to give effect to certain provisions con-
tained in CSCE documents.

42. During the thirty-first session of the ECE held in 1976, the delegation
of the USSR submitted a proposal with regard to holding all-European
congresses on co-operation in the field of protection of the environment,
development of transport and energy. This proposal was aimed at giving prac-
tical effect to the relevant provisions and principles agreed upon in the Final
Act of CSCE. In its resolution B (XXXI) of 9 April 1976, the Commission sug-
gested that member Governments study the proposal thoroughly in the light of
the provisions of the Final Act and requested the Executive Secretary to circu-
late details of the proposal with a view to member Governments communicat-
ing any comments to him.

43. During the thirty-second session of the ECE (held in 1977), the
suggestion was put forward that many of the problems arising in the field of
environment could be dealt with other than by the traditional methods of the
ECE at the level of expert meetings: the holding of all-European congresses,
for example, as proposed by the USSR delegation, would contribute to the
solution of problems in this area. Hence, in its resolution 1 (XXXII) of 30
April 1977, the Commission invited the Executive Secretary to carry out a
detailed analysis of topics which might be appropriate for consideration at a
high-level meeting, within the framework of the ECE, on the protection of the
environment, and requested him to present to the thirty-third session a Report
on the modalities of organizing a high-level meeting and on the procedural
and organizational issues related thereto.



44. During the thirty-third session of the ECE (held in 1978), it was
decided that the forthcoming high-level meeting should be devoted to
transboundary air pollution, the application of low- and non-waste technology,
and re-utilization and re-cycling of wastes; and that the Senior Advisers to
ECE Governments on Environmental Problems should undertake detailed
work with a view to preparing a selection of themes suitable for a high-level
meeting. In its resolution I (XXXIII) of 22 April 1978, the Commission
requested the Senior Advisers on Environmental Problems to meet in special
sessions and to prepare recommendations and concrete proposals on important
decisions to be submitted to a high-level meeting.

(b) Preparation of the text of the Convention and of accompanying documents

45. In pursuance of the ECE resolution 1 (XXXIII) of 22 April 1978, the
Senior Advisers on Environmental Problems held four special sessions (June
1978, October 1978, December 1978, March 1979) and during their first special
session established two special groups: one for long-range transboundary air
pollution, the other for low- and non-waste technology, and re-utilization and
re-cycling of wastes.

46. The two special groups drafted the elements of the future Conven-
tion and its two accompanying documents. The special group on long-range
transboundary air pollution was assisted in its work by a consultant.

(c) Convocation of the High-level Meeting on the Protection of the Environment

47. At its thirty-fourth session (held in 1979), the Commission considered
the Report of the Senior Advisers on Environmental Problems and noted with
satisfaction their work concerning a prospective high-level meeting on the pro-
tection of environment. Since many delegations were of the opinion that the
results already achieved were sufficient to regard the preparations for a high-
level meeting as having been mainly completed, the ECE agreed, first, in its
resolution I (XXXIV) of 27 April 1979, that, following completion and accep-
tance by it of the draft Convention, draft resolution and draft declaration, the
criteria for the convening of a high-level meeting had been met. Thereafter, in
its decision A (XXXIV) of the same date, the ECE stated that the preparatory
work on long-range transboundary air pollution, and low- and non-waste tech-
nology and re-utilization and re-cycling of wastes has been completed by it at
its present session, and thus brought to a satisfactory conclusion. Consequently,
the ECE decided to convene the high-level meeting from 13-16 November
1979 and that the following draft documents be submitted to that meeting for
formal adoption:

-Convention on Long-range Transboundary Air Pollution;

-Resolution on Long-range Transboundary Air Pollution;
-Declaration on Low- and Non-waste Technology and Re-utilization and

Re-cycling of Wastes.

48. For this purpose, the ECE asked the Executive Secretary to convene
an ad hoc Group of Experts to finalize the legal and linguistic editing of the
above three documents.



(d) Meeting of the Ad Hoc Group of Experts to Finalize the Legal and Linguis-
tic Editing of the Documents to be submitted to the High-level Meeting on
the Protection of the Environment

49. The Ad Hoc Group of Experts met in Geneva from I 1 to 15 June
1979. It finalized the legal and linguistic editing of the Draft Convention on
Long-range Transboundary Air Pollution, the Draft Resolution on Long-range
Transboundary Air Pollution (in which the State signatories agree to start its
implementation on an interim basis as soon as possible, and to carry out their
obligations to the maximum extent possible pending the entry into force of the
Convention), and the Draft Declaration on Low- and Non-waste Technology
and Re-utilization and Re-cycling of Wastes.

(e) Formal adoption of the Convention and of the two accompanying documents

50. The Convention, the Resolution and the Declaration, which were
accepted in substance by the ECE at its thirty-fourth session, were formally
(by acclamation) adopted by the High-level Meeting on the Protection of the
Environment on 13 November 1979.

() Opening for signature

51. The Convention was opened for signature at the United Nations
Office at Geneva until 16 November 1979, on the occasion of the High-level
Meeting within the Framework of the ECE on the Protection of the Environ-
ment, by ECE member States as well as by States having consultative status
with the ECE pursuant to para. 8 of the ECOSOC resolution 36 (IV) of 28
March 1947, and by regional economic integration organizations, constituted
by sovereign States members of the ECE, which have due competence in
respect of the negotiation, conclusion and application of international agree-
ments in matters covered by the Convention.

52. The Convention was signed by representatives of all ECE member
States with exception of Albania, Cyprus and Malta, and also by representa-
tives of the Holy See, Liechtenstein, San Marino, and the European Economic
Community: thirty-five signatures in total.

(g) Ratification, acceptance, approval and accession

53. Up to 30 September 1981, the Convention had been ratified,
accepted, approved or acceded to by the following States: Bulgaria, Byelorus-
sian Soviet Socialist Republic, Canada, Finland, France, Hungary, Norway,
Portugal, Sweden, Ukrainian Soviet Socialist Republic and the United States
of America.

54. As the Convention enters into force on the ninetieth day after the
deposit of the twenty-fourth instrument of ratification, acceptance, approval or
accession, and since, so far, only seven States have deposited such instruments,
the Convention has not yet entered into force.

F. ECONOMIC COMMISSION FOR LATIN AMERICA

1. As part of its work programme this secretariat is assisting member
nations with the preparation of a draft Latin American convention on the limi-



tation of civil liability for carriers engaged in international land transport of
goods. Subsequent to the preparation of the original draft convention of this
secretariat, the draft has gone through the following stages. First, in December
1977, a Group of Experts from various governmental organizations was con-
vened to review and make changes, where necessary, to the original draft con-
vention. The Group of Experts recommended in its report (E/CEPAL/1047)
that we undertake a study on the effects of establishing relatively high or low
limits of financial liability for such carriers. Second, an Intergovernmental
Preparatory Meeting was held in September 1978. At this Meeting, govern-
mental delegates reviewed the draft convention prepared by the Group of
Experts and the aforementioned study, made changes considered necessary to
said draft, and recommended various additional studies. Finally, each succes-
sive draft of the convention-that by the secretariat, that prepared by the
Group of Experts, and that approved by governmental delegates at the Inter-
governmental Preparatory Meeting-has been submitted to member Govern-
ments and regional and international organizations for comments and sugges-
tions. At the present time, we are awaiting confirmation of the date of the
second Intergovernmental Preparatory Meeting.

2. We would like to suggest that, as part of the initiative for studying or
negotiating the elaboration of a multilateral draft treaty, it would be useful to
evaluate the various forms by which such agreements could be expressed. The
following paragraphs present some ideas which might be pertinent to such
evaluation.

3. The International Convention for the Unification of Certain Rules
Relating to Bills of Lading (1924), the Convention on the Contract for the
International Carriage of Goods by Road (1956) and the draft Latin American
Convention on the Civil Liberty of Carriers in International Land Transport
of Goods, better known as the Hague Rules, CMR and CRT respectively, are
examples of mandatory conventions. The mandatory form for a multilateral
treaty seems appropriate where the possible contracting parties agree not only
that such measures, controls or standards are necessary but also as to what
those measures, controls or standards should be. For example, the Code of
Conduct for Liner Conferences-which is framed in a mandatory form-is a
response to a general recognition that controls over shipping conferences are
needed.

4. By way of comparison, the Container Safety Convention (1972) and
the Convention on Facilitation of International Maritime Traffic (1965) are
examples of working conventions. Conventions such as these are inherently
more flexible than mandatory conventions because of their division into arti-
cles and annexes. The articles establish, inter alia, a forum in which all con-
tracting parties have voting rights, and a procedure for the adoption of
annexes-which will contain the measures, controls or standards developed by
the contracting parties. This division into articles and annexes permits the con-
tracting parties to settle their individual differences, over the long run, and
establish measures, controls or standards on a piecemeal basis. Thus, the work-
ing form for a multilateral treaty requires only that the possible contracting
parties agree that such measures, controls or standards are necessary-however
far apart their individual definitions of those measures, controls or standards
might be.



5. Within this basic framework many other provisions might be added to
enhance flexibility of both mandatory and working treaties. Such treaties may
be made more flexible by the addition of a review procedure as found in arti-
cles 49 of the CMR Convention and 62 of the TIR Convention, and by the
allowance for bilateral agreements between contracting parties that modify
convention provisions, rendering them more suitable to specific conditions as
found in articles 49 of the TIR Convention and 41 of the Vienna Convention
on the Law of Treaties.

G. INTERNATIONAL LAW COMMISSION

1. In accordance with General Assembly resolution 32/48 of 8 December
1977, the International Law Commission submits for inclusion in the report on
the techniques and procedures used in the elaboration of multilateral treaties,
to be prepared by the Secretary-General pursuant to that resolution, its obser-
vations on the review of the multilateral treaty-making process.

2. Those observations are presented in nine sections, as follows: (1) The
International Law Commission as a United Nations body; (2) Object and
functions of the International Law Commission; (3) Programme of work of the
International Law Commission; (4) The role of the International Law Com-
mission and its contribution to the treaty-making process through the prepara-
tion of draft articles; (5) Consolidated method and techniques of work of the
International Law Commission as applied in general to the preparation of
draft articles; (6) Other methods and techniques employed by the International
Law Commission; (7) Relationship between the General Assembly and the
International Law Commission; (8) Elaboration and conclusion of conventions
on the basis of draft articles prepared by the International Law Commission
following a General Assembly decision to that effect; (9) Conclusions.
Appended to the present observations are relevant provisions of the Statute of
the International Law Commission.

I. The International Law Commission as a United Nations body

3. As a means of fulfilling the task entrusted to it under Article 13 (1) of
the Charter of the United Nations, the General Assembly, following the
recommendations of the Committee on the progressive development of inter-
national law and its codification, by resolution 174 (II) of 21 November 1947
established the International Law Commission to be constituted and to exer-
cise its functions in accordance with the provisions of the Statute annexed
thereto. '

4. The International Law Commission is a permanent and part-time sub-
sidiary organ of the General Assembly. In accordance with its Statute it con-
sists of 25 members who are persons of recognized competence in international
law, elected for five years, in a manner such as to assure representation in the
Commission as a whole of the main forms of civilization and of the principal
legal systems of the world. The members of the Commission sit in their indi-
vidual capacities and not as representatives of Governments.

5. Members of the Commission are elected by the General Assembly
from a list of candidates nominated by States Members of the United Nations.



Casual vacancies are filled by the Commission itself having regard to the same
provisions originally addressed to the General Assembly concerning
qualifications. The Commission's members are eligible for re-election.

6. The Commission sits, as provided in article 12 of its Statute, at the
Office of the United Nations at Geneva. Under present arrangements, the
Commission annually holds a 12-week session in the spring and early summer.
At each session, the Commission elects the five officers who constitute the
Bureau of the session: Chairman, First and Second Vice-Chairmen, Chairman
of the Drafting Committee and Rapporteur. These officers, plus former Chair-
men of the Commission and the Special Rapporteurs. constitute the Enlarged
Bureau of any given session. The practice has been developed that on the
recommendation of the Enlarged Bureau, the Commission sets up for a partic-
ular session a Planning Group to consider matters relating to the organization,
programme and methods of work of the Commission and to report thereon to
the Enlarged Bureau. The Commission appoints at each session a Drafting
Committee (see paragraphs 45 and 46 below). Also, sub-committees or work-
ing groups may be established for the performance of specific tasks entrusted
to them by the Commission (see paragraph 57 below).

7. The Commission adopts at the beginning of each session the agenda
for the session. The provisional agenda is prepared by the Secretariat on the
basis of the relevant decisions of the General Assembly and the Commission
and the pertinent provisions of the Statute. The order in which items are listed
in the agenda adopted does not necessarily determine their actual order of
consideration bythe Commission, the latter being rather a result of ad hoc
decisions. The agenda of a given session is to be distinguished from the
Commission's programme of work, which is established as indicated in para-
graphs 20 to 23 below. Not every topic on the programme of work of the Com-
mission is necessarily included in the agenda of a particular session.

8. The Commission, at its first session in 1949, decided that the rules
referred to in rule 161 (establishment and rules of procedure of subsidiary
organs) of the General Assembly Rules of Procedure would be provisionally
applicable to the Commission and that it would, if need arose, draft its own
rules of procedure. 2 Accordingly, rule 125 of the rules of procedure of the
General Assembly, which provides that decisions of committees shall be made
by a majority of the members present and voting, applies to the proceedings of
the Commission. However, over the years the Commission has increasingly
taken decisions, on both substantive and procedural matters, without a vote, by
common understanding or consensus. The Commission holds its plenary meet-
ings in public unless it decides otherwise, in particular when dealing with cer-
tain organizational or administrative matters. Summary records of the public
meetings are issued provisionally for participants only and are, after Commis-
sion members have had the opportunity to correct the provisional versions,
subsequently printed in final form in volume I of the Yearbook of the Interna-
tional Lmav Commission, a United Nations publication.

9. In accordance with article 14 of the Commission's Statute, the
Secretary-General shall, so far as he is able, make available staff and facilities
required by the Commission to fulfil its task. The Codification Division of the
Office of Legal Affairs of the United Nations has, as one of its main functions,
that of providing the secretariat for the Commission. In order to facilitate the



work of the International Law Commission and its Special Rapporteurs, the
Codification Division prepares studies, research projects, surveys and compila-
tions on general questions relating to the progressive development of interna-
tional law and its codification as well as on particular topics on the programme
of work of the Commission or aspects thereof. Published studies, research
projects and surveys prepared by the Codification Division for the Commission
are issued as documents of the Commission and printed in volume II of the
Yearbook of the International Law Commission. The Codification Division also
publishes, for the assistance of the Commission, the United Nations Legislative
Series, each volume of the Series being a compilation of laws, decrees, treaty
provisions and other relevant materials concerning a specific topic, as well as
the series entitled Reports of International Arbitral Awards, an annotated collec-
tion of texts of arbitral awards. 3

2. Object and functions of the International Law Commission

10. Article 1, paragraph 1, of the Statute of the International Law Com-
mission provides that the "Commission shall have for its object the promotion
of the progressive development of international law and its codification". Arti-
Cle I, paragraph 2, of the Statute states that the Commission "shall concern
itself primarily with public international law". 4 The Commission has, therefore,
been invested by the General Assembly with general permanent functions in
its own field of activity, as defined by its Statute, occupying in that respect a
central position within the United Nations system in the task of assisting the
General Assembly in the promotion of the progressive development of interna-
tional law and its codification.

11. Other subsidiary organs set up within the United Nations have also
been entrusted with functions aimed at or resulting in the promotion of the
progressive development of international law and its codification by the United
Nations. The United Nations Commission on International Trade Law
(UNCITRAL), the Legal Sub-Committee of the Committee on the Peaceful
Uses of Outer Space, and the Commission on Human Rights could be mentioned
as examples of bodies established on a permanent basis and dealing with ques-
tions of international law or matters relevant thereto. Special or ad hoc com-
mittees set up by the General Assembly are also frequently entrusted with
functions having or presenting an interest for the promotion of the progressive
development of international law and its codification. The work done by the
Special Committee on Principles of International Law concerning Friendly
Relations and Co-operation among States and the Special Committee on the
Question of Defining Aggression could be singled out in that context. Other
special or ad hoc committees, such as the Ad Hoc Committee on International
Terrorism, the Special Committee on the Charter of the United Nations and on
the Strengthening of the Role of the Organization, the Ad Hoc Committee on
the Drafting of an International Convention Against the Taking of Hostages
and the Special Committee on Enhancing the Effectiveness of the Principle of
Non-Use of Force in International Relations, are engaged in work which may
also result in furthering the development of international law and its
codification. A point common to all the above-mentioned permanent or ad hoc
bodies is that their contributions to the progressive development of interna-



tional law and its codification take place in specific fields as defined in their
mandates. Article 18 of the Statute of the Commission provides that it shall
survey "the whole field of international law with a view to selecting topics for
codification". Moreover, the General Assembly has, in the course of the years,
referred to the Commission for consideration topics belonging to various fields
of international law (see paragraph 21 below).

12. The functions of the International Law Commission are set out in
Chapter II of its Statute, which is appended to the present observations.5 The
opening article of that chapter, namely article 15, makes a distinction "for con-
venience" between "progressive development", as meaning "'the prepara-
tion of draft conventions on subjects which have not yet been regulated by
international law or in regard to which the law has not yet been sufficiently
developed in the practice of States", and "codification", as meaning "the more
precise formulation and systematization of rules of international law in fields
where there already has been extensive State practice, precedent and doc-
trine". Having made such a distinction, the Statute enumerates separately the
methods to be followed by the Commission with regard to the progressive
development of international law from those to be followed with regard to the
codification of international law. The general method for the progressive
development of international law is provided in article 16 of the Statute. Provi-
sion is made in article 17 for a specific method with respect to the progressive
development of international law in certain cases. The method for the
codification of international law is outlined in articles 18 to 23 of the Statute.

13. In practice, however, the functions performed by the International
Law Commission proved not to require a method for "codification" and
another for "progressive development", the draft articles prepared on particu-
lar topics incorporating and combining elements of both lex lata and lex
ferenda. When submitting its final draft articles on the law of the sea to the
General Assembly in 1956, the Commission made the following observations
to that effect:

"25. When the International Law Commission was set up, it was
thought that the Commission's work might have two different aspects: on
the one hand the 'codification of international law' or, in the words of
article 15 of the Commission's statute, 'the more precise formulation and
systematization of rules of international law in fields where there already
has been extensive State practice, precedent and doctrine'; and on the
other hand, the 'progressive development of international law' or 'the
preparation of dtaft conventions on subjects which have not yet been
regulated by international law or in regard to which the law has not yet
been sufficiently developed in the practice of States'.

"26. In preparing its rules on the law of the sea, the Commission
has become convinced that, in this domain at any rate, the distinction
established in the statute between these two activities can hardly be main-
tained. Not only may there be wide differences of opinion as to whether a
subject is already 'sufficiently developed in practice', but also several of
the provisions adopted by the Commission, based on a 'recognized princi-
ple of international law', have been framed in such a way as to place
them in the 'progressive development category'. Although it tried at first
to specify which articles fell into one and which into the other category,



the Commission has had to abandon the attempt, as several do not wholly
belong to either.

"27. In these circumstances, in order to give effect to the project as
a whole, it will be necessary to have recourse to conventional means. ' 6

14. Another statement underlining the close interrelationship between
"codification" and "progressive development" in the work of the International
Law Commission may be found in the following general considerations made
by the Commission when submitting to the General Assembly its final draft
articles on consular relations:

"29. The codification of the international law on consular inter-
course and immunities involves another special problem arising from the
fact that the subject is regulated partly by customary international law and
partly by a great many international conventions which today constitute
the principal source of consular law. A draft which codified only the
international customary law would perforce remain incomplete and have
little practical value. For this reason, the Commission agreed, in accord-
ance with the Special Rapporteur's proposal, to base its draft articles not
only on customary international law, but also on the material furnished by
international conventions, especially consular conventions.

"30. An international convention admittedly establishes rules bind-
ing the contracting parties only, and based on reciprocity; but it must be
remembered that these rules become generalized through the conclusion
of other similar conventions containing identical or similar provisions, and
also through the operation of the most-favoured-nation clause. The Spe-
cial Rapporteur's analysis of these conventions revealed the existence of
rules widely applied by States, which, if incorporated in a draft
codification, may be expected to obtain the support of many States.

"31. If it should not prove possible, on the basis of the two sources
mentioned-conventions and customary law-to settle all controversial and
obscure points, or if there remain gaps, it will be necessary to have
recourse to the practice of States as evidenced by internal regulations con-
cerning the organization of the consular service and the status of foreign
consuls, in so far, of course, as these are in conformity with the funda-
mental principles of international law.

"32. It follows from what has been said that the Commission's work
on this subject is both codification and progressive development of inter-
national law in the sense in which these concepts are defined in article 15
of the Commission's statute. The draft to be prepared by the Commission
is described by the Special Rapporteur in his report in these words:

"'A draft set of articles prepared by that method will therefore
entail codification of general customary law, of the concordant rules
to be found in most international conventions, and of any provisions
adopted under the world's main legal systems which may be proposed
for inclusion in the regulations."' 7

15. In connection with its most recent final draft articles, the Commission
reiterated its observations regarding the incorporation into the draft articles in
question of elements of both "codification" and "progressive development":



Law of treaties (1966): "The Commission's work on the law of treaties
constitutes both codification and progressive development of international law
in the sense in which those concepts are defined in article 15 of the
Commission's Statute, and, as was the case with several previous drafts, it is
not practicable to determine into which category each provision falls. Some of
the commentaries, however, indicate that certain new rules are being proposed
for the consideration of the General Assembly and of Governments."

Special missions (1967): "In preparing the draft articles the Commission
has sought to codify the modern rules of international law concerning special
missions, and the articles formulated by the Commission contain elements of
progressive development as well as of codification of the law." 9

Representation of States in their relations with international organizations
(1971): "The Commission's work on the representation of States in their rela-
tions with international organizations constitutes both codification and progres-
sive development of international law in the sense in which those concepts are
defined in article 15 of the Commission's Statute and, as in the case of several
previous drafts, it is not practicable to determine into which category each pro-
vision falls. Some of the commentaries, however, indicate that certain new
rules are being proposed for the consideration of the General Assembly and of
Governments." ' 0

Succession of States in respect of treaties (1974): "The Commission's work
on succession of States in respect of treaties constitutes both codification and
progressive development of international law in the sense in which those con-
cepts are defined in article 15 of the Commission's Statute. The articles it has
formulated contain elements of both progressive development as well as of
codification of the law and, as in the case of several previous drafts, it is not
practicable to determine into which category each provision falls.""I

Most-favoured-nation clauses (1978): "The Commission wishes to indicate
that it considers that its work on most-favoured-nation clauses constitutes both
codification and progressive development of international law in the sense in
which those concepts are defined in article 15 of the Commission's Statute.
The articles it has formulated contain elements both of progressive develop-
ment and of codification of the law and, as in the case of several previous
drafts, it is not practicable to determine into which category each provision
falls." 12

16. As a consequence of the considerations made in the preceding para-
graphs, the distinction, "for convenience", embodied in the Statute between
the method applicable to "progressive development" and the method applica-
ble to "codification" has not been strictly maintained in the practice of the
Commission. Actually, a consolidated procedure based on the relevant provi-
sions of the Statute has evolved, the Commission devising the most adequate
and effective method and form of identifying and embodying the rules of
international law relating to a given topic-draft articles prepared in a form to
render them capable of serving as a basis for the conclusion of an international
convention, should this be decided upon in an appropriate way. Similarities in
the Statute between the methods provided for therein for "progressive
development" and "codification" have, on the other hand, facilitated the
development of the indicated consolidated procedure. The achievements of the
Commission so far, the authority attached to its work and the high degree of



support and acceptability that its draft articles receive in the Sixth Commit-
tee of the General Assembly and in conferences of plenipotentiaries are the
best proof of the merits of the consolidated method followed by the Commis-
sion. It must also be added that the Commission has applied that method in
a flexible manner, making, within the general framework provided for by it,
the adjustments that the specific features of the topic concerned or other
circumstances demand. Moreover, the Commission has constantly under re-
view its methods and techniques of work as requested by the General As-
sembly, 13 taking into account the comments or suggestions made in that respect
in the Sixth Committee or in the Commission itself, with a view to speeding
up or streamlining its procedure to respond more readily to the tasks entrusted
to it.

17. Governments have an important role in every stage of the work of
codification and progressive development carried out by the International Law
Commission. Individually, they furnish information at the outset of the
Commission's work and comment upon its drafts, and, collectively, through the
General Assembly, they decide sometimes upon the initiation or priority of the
work and always upon its outcome. The Statute of the Commission contains
provisions designed to give Governments an opportunity to make their views
known at each stage of the Commission's work. Thus, with regard to progres-
sive development, article 16 (c) requires the Commission, at the outset of its
work, to circulate a questionnaire to Governments, inviting them to supply
data and information relevant to items included in the plan of work, and arti-
cle 16 (g) requires the publication of a Commission document containing its
drafts along with explanations, supporting materials and the information sup-
plied by Governments in reply to the questionnaire. Under article 16 (h) and
(i), Governments are then invited to submit comments on this document, and
these must be taken into consideration by the Commission in preparing its
final drafts. Similar provisions appear also in regard to codification in articles
19, 21 and 22.

18. Moreover, although the Statute of the Commission is silent on the
matter, the Commission from its first session has submitted to the General
Assembly a report on the work done at each of its sessions. The well estab-
lished practice of annually considering the Commission's reports in the Sixth
Committee has facilitated the development of the existing relationship between
the General Assembly and the Commission. The Sixth Committee has indi-
cated broad policy guidelines when assigning topics to the Commission or
when giving priority to some topics, and has exercised its judgement as to
action in regard to the Commission's final drafts and recommendations. The
policy supervision of the Sixth Committee, however, has tended to be exer-
cised with great restraint. The fact that the Commission is a subsidiary organ
of the General Assembly has not prevented wide acceptance in the Sixth Com-
mittee of the view that the Commission should have a substantial degree of
autonomy in the exercise of its own functions and that it would not be subject
to detailed directives from the Assembly. On the other hand, the Commission,
at each of its sessions, takes fully into consideration the recommendations
addressed to it by the General Assembly and the observations made in the
Sixth Committee in connection with the Commission's work in general or its
specific drafts.



19. Working independently, although in close contact with States
through the Sixth Committee of the General Assembly and the procedure of
written comments, the Commission is enabled to formulate texts embodying an
objective determination of the legal rules governing the particular area of
international relations concerned, as well as taking into account the different
trends existing today in the principal legal systems of the world in order to
facilitate the progressive development of international law in a coherent
manner and in accordance with the current interests, structures and needs of
the international community as a whole. In this connection it should be noted
that, in accordance with article 26 of its Statute, the Commission has estab-
lished and maintained a permanent relationship of co-operation with regional
legal bodies such as the Inter-American Juridical Committee, the Asian-
African Legal Consultative Committee, the European Committee on Legal
Co-operation and the Arab Commission for International Law.

3. Programme of work of the International Law Commission

20. At its first session, in 1949, the Commission reviewed, pursuant to the
relevant provisions of its Statute, on the basis of a Secretariat memorandum
entitled "Survey of international law in relation to the work of codification of
the International Law Commission",14 twenty-five topics for possible inclusion
in a list of topics for study. Following its consideration of the matter, the Com-
mission drew up a provisional list of fourteen topics selected for codification, 5

as follows:
(I) Recognition of States and Governments;
(2) Succession of States and Governments;
(3) Jurisdictional immunities of States and their property;
(4) Jurisdiction with regard to crimes committed outside national terri-

tory;
(5) Regime of the high seas;
(6) Regime of territorial waters;
(7) Nationality, including statelessness;
(8) Treatment of aliens;
(9) Right of asylum;

(10) Law of treaties;
(11) Diplomatic intercourse and immunities;
(12) Consular intercourse and immunities;
(13) State responsibility;
(14) Arbitral procedure. 16

21. It was understood that the foregoing list of topics was only provi-
sional and that additions or deletions might be made after further study by the
Commission or in compliance with the wishes of the General Assembly. ' 7 By
its resolution 373 (IV) of 6 December 1949 the General Assembly approved
part I of the report of the International Law Commission covering its first ses-
sion, which included the list of topics provisionally selected by the Commission
for codification. Since 1949, the General Assembly has referred to the Com-
mission for study, in some cases following an earlier initiative of the latter, the
following topics or items:

-Draft Declaration on Rights and Duties of States;
-Formulation of the Niirnberg Principles;



-Question of international criminal jurisdiction;
-Reservations to multilateral conventions;
-Question of defining aggression;

-Draft Code of Offences against the Peace and Security of Mankind;
-Relations between States and international organizations;
-Juridical regime of historic waters, including historic bays;

-Special missions;
-Extended participation in general multilateral treaties concluded under

the auspices of the League of Nations;
-Most-favoured-nation clause;
-Question of treaties concluded between States and international organi-

zations or between two or more international organizations;

-The law of non-navigational uses of international watercourses;

-Question of the protection and inviolability of diplomatic agents and
other persons entitled to special protection under international law;

-International liability for injurious consequences arising out of acts not
prohibited by international law;

-Status of the diplomatic courier and the diplomatic bag not accom-
panied by diplomatic courier;

-Review of the multilateral treaty-making process.
In several cases topics listed above have been referred by the General

Assembly to the International Law Commission, becoming new or separate
topics on its programme of work, following consideration by the Commission
of the parent topic included in the 1949 list. Such was the case for instance
with respect to topics such as relations between States and international organ-
izations (General Assembly resolution 1289 (XIII) of 5 December 1958), juri-
dical regime of historic waters, including historic bays (General Assembly reso-
lution 1453 (XIV) of 7 December 1959), special missions (General Assembly
resolution 1687 (XVI) of 18 December 1961), the most-favoured-nation clause
(General Assembly resolution 2272 (XXII) of I December 1967), question of
treaties concluded between States and international organizations or between
two or more international organizations (General Assembly resolution 2501
(XXIV) of 12 November 1969) and international liability for injurious conse-
quences arising out of acts not prohibited by international law (General
Assembly resolution 3071 (XXVIII) of 30 November 1973). In some of those
cases the recommendation made by the General Assembly followed its con-
sideration of a resolution previously adopted to that effect in a codification
conference of plenipotentiaries: juridical regime of historic waters, including
historic bays; special missions; and question of treaties concluded between
States and international organizations or between two or more international
organizations. In other instances, the referral of a topic by the General Assem-
bly to the International Law Commission was made quite independently of
previous work of the Commission on a parent topic or of a resolution adopted
by a codification conference. This was the case, for example, with regard to
topics such as: the law of non-navigational uses of international watercourses
(General Assembly resolution 2669 (XXV) of 8 December 1970); question of
the protection and inviolability of diplomatic agents and other persons entitled



to special protection under international law (General Assembly resolution
2780 (XXVI) of 3 December 1971); and status of the diplomatic courier and
the diplomatic bag not accompanied by diplomatic courier (General Assembly
resolutions 31/76 of 13 December 1976 and 33/139 and 33/140 of 19
December 1978).

22. The topics or items referred by the General Assembly to the Interna-
tional Law Commission, together with those in the 1949 list, have constituted
the Commission's total programme of work at any time.' 8 The inclusion of a
given topic or item in the programme of work of the Commission does not
imply necessarily, however, its immediate study by the Commission. Actual
consideration by the Commission of a topic or item on its programme results,
in effect, from further decisions of the General Assembly and of the Interna-
tional Law Commission as to the priority to be given to the study of the topic
or item concerned. Topics or items selected for priority consideration consti-
tute, while under study, "the current programme of work" of the International
Law Commission at a given period of time.

23. The programme of work of the Commission has been reviewed from
time to time by the Commission with a view to bringing it up to date, taking
into account General Assembly recommendations and the international
community's current needs and discarding those topics which are no longer
suitable for treatment. Such a review has sometimes taken place at the request
of the General Assembly. In 1962, for example, the International Law Com-
mission considered its future programme of work pursuant to General Assem-
bly resolution 1686 (XVI) of 18 December 1961, which contained, inter alia, a
recommendation to the Commission to that effect. The resolution had been
adopted by the General Assembly in the context of an item entitled "Future
work in the field of the codification and progressive development of interna-
tional law" discussed in the Sixth Committee at the fifteenth and sixteenth
sessions of the General Assembly. Another over-all review of the programme
of work of the Commission took place in the Commission in 1973 on the basis
of a working paper entitled "Survey of International Law" prepared by the
Secretary-General in 1971.19 In recent years, the Enlarged Bureau of the Com-
mission and its Planning Group have sometimes been entrusted with the task
of making recommendations relating to the Commission's current programme
of work going beyond the organization of work of the forthcoming session of
the Commission. It was, for example, on the basis of recommendations made
by the Enlarged Bureau and its Planning Group that the International Law
Commission concluded in 1977 that it was advisable to place on its active or
current programme the topic on the 1949 list entitled "Jurisdictional immuni-
ties of States and their property" as well as the topic entitled "International
liability for injurious consequences arising out of acts not prohibited by inter-
national law", included in 1974 as a separate topic on the programme of work
of the Commission, pursuant to General Assembly resolution 3071 (XXVIII)
of 30 November 1973.20 On the same occasion the Commission agreed that
there are two topics on its programme of work, namely the "Right of asylum"
and the "Juridical regime of historic waters, including historic bays", which do
not appear at present to require active consideration by the Commission in the
near future. 2' In its resolution 32/151 of 19 December 1977, the General
Assembly invited the Commission to commence work on "Jurisdictional



immunities of States and their property" and on "International liability for
injurious consequences arising out of acts not prohibited by international law".

4. The role of the International Law Commission and its contribution to
the treaty-making process through the preparation of draft articles

24. With the ever-increasing importance of treaties as a source of inter-
national law and their fundamental role in the history of international rela-
tions, an importance and role acknowledged in the preamble of the Vienna
Convention on the Law of Treaties, the conclusion of multilateral agreements
has become the main device in the legal regulation of relations between States.
The process of progressive development of international law and its
codification could not but follow such a general trend. Thus, in exercising the
functions attributed to it by Article 13, paragraph I (a), of the Charter of the
United Nations, the General Assembl3' has increasingly called for the conclu-
sion of multilateral treaties as a means of promoting the progressive develop-
ment of international law and its codification and recommended that articles
prepared by the International Law Commission serve as a basis for the conclu-
sion of codification conventions. As a result, the preparation of draft articles by
the International Law Commission, a primary task inherent in its functions,
has become an undertaking frequently leading to the elaboration of multilat-
eral treaties, constituting to that extent part and parcel of the contemporary
multilateral treaty-making process.

25. The contribution of the International Law Commission to the mul-
tilateral treaty-making process is, however, determined not only by its object
(the promotion of the progressive development of international law and its
codification), but also by the specific tasks entrusted to the Commission by its
Statute. It is not for the Commission to elaborate multilateral treaties or con-
ventions, but rather to prepare drafts susceptible to providing a basis for the
elaboration of such treaties or conventions by States, should the General
Assembly decide to make a recommendation to that effect. The contribution of
the International Law Commission to the treaty-making process in the sense
indicated, namely through the preparation of draft articles, is, on the other
hand, expressly recognized in the Statute of the Commission in connection with
the progressive development of international law as well as with its
codification. Thus article 15 of the Statute states that the expression "progres-
sive development of international law" is used for convenience as meaning
"the preparation of draft conventions on subjects which have not yet been
regulated by international law". Furthermore, according to article 17 of its Sta-
tute the Commission shall also consider proposals and draft multilateral con-
ventions submitted by Members of the United Nations, the principal organs of
the United Nations other than the General Assembly, specialized agencies, or
official bodies established by inter-governmental agreement to encourage the
progressive development of international law and its codification, and transmit-
ted to it for that purpose by the Secretary-General. As regards the codification
of international law, article 23 of the Statute empowers the Commission to
recommend to the General Assembly that it recommend Commission drafts to
States with a view to the conclusion of a convention or that a conference be
convened to conclude a convention.



26. The record of Commission activities over more than thirty years of
its existence includes several drafts prepared by the Commission on the basis
of which important multilateral conventions have been concluded, testifying to
the progressive development of international law and its codification in the
respective fields. Those conventions, and their related instruments, are the fol-
lowing:

Conventions on the Law of the Sea and Optional Protocol (1958)
Convention on the Territorial Sea and the Contiguous Zone
Convention on the High Seas
Convention on Fishing and Conservation of the Living Resources of the

High Seas
Convention on the Continental Shelf
Optional Protocol of Signature concerning the Compulsory Settlement of

Disputes
Convention on the Reduction of Statelessness (1961)
Vienna Convention on Diplomatic Relations and Optional Protocols (1961)
Vienna Convention on Diplomatic Relations
Optional Protocol concerning Acquisition of Nationality
Optional Protocol concerning the Compulsory Settlement of Disputes
Vienna Convention on Consular Relations and Optional Protocols (1963)
Vienna Convention on Consular Relations
Optional Protocol concerning Acquisition of Nationality
Optional Protocol concerning the Compulsory Settlement of Disputes
Convention on Special Missions and Optional Protocol (1969)
Convention on Special Missions
Optional Protocol concerning the Compulsory Settlement of Disputes
Vienna Convention on the Law of Treaties (1969)
Convention on the Prevention and Punishment of Crimes against Internation-

ally Protected Persons, including Diplomatic Agents (1973)
Vienna Convention on the Representation of States in Their Relations with

International Organizations of a Universal Character (1975)
Vienna Convention on Succession of States in Respect of Treaties (1978).

27. The four conventions on the Law of the Sea of 1958, the Convention
on the Reduction of Statelessness of 1961, the Vienna Convention on
Diplomatic Relations of 1961, the Vienna Convention on Consular Relations
of 1963, the Vienna Convention on the Law of Treaties of 1969 and the
Vienna Convention on Succession of States in Respect of Treaties of 1978
were all elaborated on the basis of draft articles prepared by the International
Law Commission as a result of the study of topics included in the list of topics
selected by the Commission for codification in 1949 (see para. 20 above). The
three other conventions listed above, namely the Convention on Special Mis-
sions of 1969, the Convention on the Prevention and Punishment of Crimes
against Internationally Protected Persons, including Diplomatic Agents, of 1973
and the Vienna Convention on the Representation of States in Their Relations
with International Organizations of a Universal Character of 1975, were elab-
orated on the basis of draft articles prepared by the International Law Com-
mission following the study of topics in addition to those contained in the 1949
list.



28. The Convention on Special Missions, for example, originated from
an initiative taken by the Commission when submitting its final draft articles on
diplomatic intercourse and immunities to the General Assembly in 1958. In the
introduction to the said draft articles, the Commission singled out the problem
of "ad hoc diplomacy", covering, inter alia, special missions sent to a State for
limited purposes. In 1960, it adopted three draft articles constituting a prelim-
inary survey of the subject-matter, which were referred by General Assembly
resolution 1504 (XV) of 12 December 1960 to the United Nations Conference
on Diplomatic Intercourse and Immunities to be considered by it, together
with the final draft articles of the Commission on diplomatic intercourse and
immunities. Following a recommendation of the United Nations Conference
on Diplomatic Intercourse and Immunities, the General Assembly requested
the Commission to give further study to the topic of special missions "in the
light of the Vienna Convention on Diplomatic Relations". Pursuant to that
request the Commission prepared draft articles on the topic and submitted
them to the General Assembly in 1967 with a recommendation that appropri-
ate measures be taken "for the conclusion of a convention on special mis-
sions". The General Assembly included an item entitled "Draft Convention on
Special Missions" in the agenda of its 1968 and 1969 sessions "with a view to
the adoption of such a convention by the General Assembly". At its twenty-
fourth session, the Assembly completed the elaboration of the convention and
adopted it by resolution 2530 (XXIV) of 8 December 1969.

29. The topic "Protection and inviolability of diplomatic agents and
other persons entitled to special protection under international law" was
brought in 1971 to the attention of the General Assembly by the International
Law Commission. By its resolution 2780 (XXVI) of 3 December 1971 the
General Assembly requested the Commission to study as soon as possible, in
the light of the comments of Member States, the topic in question, with a
view to preparing a set of draft articles dealing with offences committed
against diplomats and other persons entitled to special protection under inter-
national law for submission to the General Assembly. Pursuant to this request
the Commission prepared the draft articles in 1972 and the General Assembly
elaborated on their basis and adopted by resolution 3166 (XXVIII) of 14
December 1973 the Convention on the Prevention and Punishment of Crimes
against Internationally Protected Persons, including Diplomatic Agents.

30. The topic of "Relations between States and international
organizations" was included in the programme of work of the Commission in
accordance with a request made by the General Assembly in resolution 1289
(XIII) of 5 December 1958, following a reference to the question made by the
Commission in the report it submitted to the Assembly at that time. By its
resolution 2780 (XXVI) of 3 December 1971 the General Assembly expressed
its desire that an international convention be elaborated and concluded expe-
ditiously on the basis of the draft articles on the first part of the topic adopted
by the International Law Commission and in the light of the comments and
observations submitted in accordance with that resolution. By its resolutions
2966 (XXVII) of 14 December 1972 and 3072 (XXVIII) of 30 November
1973, the General Assembly made arrangements for the convening of an inter-
national conference. The Conference met in 1975 and adopted the Vienna
Convention on the Representation of States in Their Relations with Interna-
tional Organizations of a Universal Character.



31. The record of codification conventions concluded on the basis of
draft articles prepared by the International Law Commission prompted the
General Assembly, on the occasion of the twenty-fifth anniversary of the
United Nations, to express in its resolution 2634 (XXV) of 12 November 1970
its profound gratitude to the International Law Commission "for its outstand-
ing contribution to the achievements of the Organization during this period,
particularly through the preparation of drafts which have served as basis for
the adoption of important codification conventions". In addition to the
codification conventions already concluded on the basis of draft articles
prepared by the International Law Commission, the Commission in 1978
adopted its final draft articles on most-favoured-nation clauses and submitted
them to the General Assembly with a recommendation that the draft "should
be recommended to Member States with a view to the conclusion of a conven-
tion on the subject". 22 Topics on the 1949 list or added subsequently to the
programme of work of the Commission by actions taken by the General
Assembly and the International Law Commission, or aspects thereof, currently
under study in the Commission might eventually result in, if so decided by the
General Assembly and States, the adoption of new codification conventions in
the relatively near future. Those topics are: State responsibility; succession of
States in respect of matters other than treaties; question of treaties concluded
between States and international organizations or between two or more interna-
tional organizations; the status of the diplomatic courier and the diplomatic
bag not accompanied by diplomatic courier; the law of non-navigational uses
of international watercourses; jurisdictional immunities of States and their prop-
erty; international liability for injurious consequences arising out of acts not
prohibited by international law; and relations between States and international
organizations (second part of the topic). Sets of draft articles on State respon-
sibility for internationally wrongful acts, succession of States in respect of
matters other than treaties and treaties concluded between States and interna-
tional organizations are already in an advanced stage of preparation within the
Commission. Moreover, the General Assembly in its resolution 33/139 of 19
December 1978 has recommended that the Commission should continue the
study concerning the status of the diplomatic courier and the diplomatic bag
not accompanied by diplomatic courier in the light of comments made or to be
submitted by Governments "with a view to the possible elaboration of an
appropriate legal instrument".

32. It should also be recalled that contributions of the International Law
Commission to the multilateral treaty-making process may also result from the
consideration of proposals and draft multilateral conventions submitted to it
pursuant to article 17 of the Statute of the Commission, by, inter alia, principal
organs of the United Nations other than the General Assembly. At its second
and third sessions in 1950 and 1951, the Commission was notified of resolutions
adopted by the Economic and Social Council of the United Nations (resolu-
tions 304 D (XI) of 17 July 1950 and 319 B III (XI) of 11 August 1950), in
which the Council requested the Commission to deal with two subjects: the
nationality of married women and the elimination of statelessness. The Com-
mission dealt with these subjects in connection with the comprehensive topic of
"nationality, including statelessness". which had already been selected for
codification by the Commission in 1949. The Special Rapporteur for the topic
"nationality, including statelessness" prepared in 1952 a draft convention on



the nationality of married persons. The Commission decided, however, that the
question of the nationality of married women could be considered only in the
context and as an integral part of the whole subject of nationality, including
statelessness, and did not therefore take further action with regard to the draft.
Thereafter the question of the nationality of married women was considered
by other United Nations organs, including the Commission on the Status of
Women, culminating in the adoption of the Convention on the Nationality of
Married Women. In 1953, at its fifth session, the Commission, on the basis of
draft conventions prepared by the Special Rapporteur on the topic, adopted in
first reading a draft Convention on the Elimination of Future Statelessness
and a draft Convention on the Reduction of Future Statelessness and in-
vited Governments to submit their comments thereon. The Economic and
Social Council approved the principles of the two draft conventions by its
resolution 526 B (XVII) of 26 April 1954. The International Law Commission
revised, in the light of comments received from Governments, the above-
mentioned draft conventions and submitted in 1954 its final texts of the two
draft conventions to the General Assembly. The General Assembly in
resolution 896 (IX) of 4 December 1954 expressed its desire that an interna-
tional conference of plenipotentiaries be convened to conclude a con-
vention for the reduction or elimination of future statelessness as soon as at
least twenty States had communicated to the Secretary-General their willing-
ness to co-operate in such a conference. The United Nations Conference on
the Elimination or Reduction of Future Statelessness met in 1959 and 1961,
adopting the Convention on the Reduction of Statelessness listed in paragraph
26 above.

33. Lastly, it should be pointed out that the contribution of the Interna-
tional Law Commission to the multilateral treaty-making process has not been
confined to the preparation of draft articles which have served as a basis for
the conclusion of codification conventions on particular topics of international
law. In preparing its 1966 draft articles on the law of treaties, which served as
a basis for the conclusion of the Vienna Convention on the Law of Treaties of
1969, the Commission made a contribution to the codification and develop-
ment of the very rules of treaty-making. The Vienna Convention on the Law
of Treaties embodies, inter alia, a number of rules of direct relevance to the
treaty-making process, particularly those in Part II, which sets out the rules
governing the conclusion and entry into force of treaties. 23 The results of the
work of the Commission on another topic which was on the 1949 list, namely
arbitral procedure, may in some ways also be considered as being relevant to
treaty-making, both multilateral and bilateral. The Commission prepared in
1958 a set of draft articles entitled "Model Roles on Arbitral Procedure", which,
according to the comments contained in the report of the Commission on the
work of its tenth session, would have no binding effect on States unless
accepted by them and save to the extent that each one is accepted by them in
treaties of arbitration or in a compromis. Having taken note of the
Commission's comments and the relevant chapter of its report, the General
Assembly in its resolution 1262 (XIII) of 14 November 1958 brought the draft
articles on arbitral procedure "to the attention of Member States for their con-
sideration and use, in such cases and to such extent as they consider appropri-
ate. in drawing up treaties of arbitration or compromis". 24



5. Consolidated method and techniques of work of the International Law
Commission as applied in general to the preparation of draft articles

34. The methods and techniques followed by the International Law
Commission as applied to the preparation of draft articles are based on the
provisions embodied in its Statute as well as on the arrangements governing its
sessions. The object, functions and composition of the Commission as well as
the established procedural stages for codifying and progressively developing a
given topic have a direct bearing on such methods and techniques. However,
out of the need to incorporate elements of both lex lata and lexferenda in the
rules to be formulated, the Commission, as indicated above, follows generally
speaking a consolidated system of methods and techniques which incorporates
the various elements set forth in articles 16 to 23 of its Statute.

35. Three main stages in the consideration of a given topic may be dis-
tinguished within the consolidated method followed by the Commission: a first
preliminary stage devoted mainly to the organization and planning of the work,
the appointment of a Special Rapporteur and the gathering of relevant materi-
als; a second stage during which the Commission carries out the first reading
of the draft articles submitted by the Special Rapporteur; and a third and final
stage devoted to a second reading of the provisionally adopted draft articles in
the light of the comments and observations made by Governments as well as
intergovernmental organizations concerned when appropriate. The role per-
formed by the Special Rapporteur is of paramount importance, particularly
during the second and third stages referred to above. The work done by the
Drafting Committee during those stages is also essential. The Secretariat is also
entrusted with various tasks and it is frequently called upon to make contribu-
tions, especially during the preliminary and second stages.

(a) Preliminary stage of the consideration of a topic

(i) Plan of work on a topic selected for consideration and appointment of a
Special Rapporteur

36. After the decision has been taken to undertake work on a topic
already placed on its programme of work, the Commission engages in a dis-
cussion as to when and how to deal with it. This discussion normally results in
the appointment of a Special Rapporteur for the topic in question. A discus-
sion on the plan of work on a topic may also take place when, notwithstanding
a previous study of the topic, it is decided that its codification should be
approached ex novo or differently.

37. On a number of occasions, the initial appointment or the replace-
ment of a Special Rapporteur has been preceded by the assignment of the
topic to a sub-committee or working group for examination and establishment
of a plan of work. For example, in 1962, the Commission appointed sub-
committees on succession of States and Governments and State responsibility.
At its 1963 session, the Commission approved the conclusions and recommen-
dations, including a plan of work, set out in the report of each sub-committee
and, thereafter, appointed Special Rapporteurs for the two topics. The appoint-
ment of a Special Rapporteur has also been preceded by the referral of the
topic to a sub-committee or working group on the following topics under
current consideration: treaties concluded between States and international



organizations or between two or more international organizations; 25 the law of
the non-navigational uses of international watercourses; 26 jurisdictional im-
munities of States and their property; 27 and international liability for injuri-
ous consequences arising out of acts not prohibited by international law.28 In
all the cases referred to in the present paragraph, those members of the Com-
mission who had served as chairmen of the sub-committees or working groups
concerned were appointed Special Rapporteurs for the respective topics after
the Commission had approved the conclusions and recommendations set out in
the reports of those bodies. Members of sub-committees or working groups are
frequently requested to submit written contributions, in the form of
memoranda or working papers, in order to facilitate the work of such sub-
committees or working groups.29

38. New arrangements for dealing with a topic which has been the sub-
ject of an earlier plan of work may be made by the Commission when, upon
reflection, it seems appropriate to do so. For example, in 1963, a Special Rap-
porteur was appointed for the three aspects of the topic "Succession of States
and Governments" identified by the Commission following the report of the
Sub-Committee on Succession of States and Governments. However, in 1967,
two of the three aspects of that topic were assigned each to a Special Rapporteur,
in order to advance the study of the topic more rapidly. The third aspect was left
aside for the time being, without having been so assigned. This re-arrangement
of the original plan greatly facilitated the finalization by the Commission, in
1974, of the draft articles on succession of States in respect of treaties as well
as the completion, at the present session, of the first reading of the draft arti-
cles on succession of States in respect of matters other than treaties.

39. The Special Rapporteur is appointed by the Commission from
among its members. Once appointed, the Special Rapporteur is expected to
submit to the Commission a substantive report on the topic entrusted to him.
However, his initial presentation may be, at the Commission's request or on
his initiative, of a general and exploratory character, in the form of a working
paper or preliminary report.

40. It has been the established practice in the Commission that a newly
appointed Special Rapporteur deals with his topic as he deems most
appropriate. The Commission, however, on the occasion of the appointment of
the Special Rapporteur or upon his submission of a working paper or a pre-
liminary or further report, may engage in a general debate or discussion aimed
at giving him guidelines or instructions on aspects such as the manner of treat-
ment, parts of the subject to be dealt with and priorities to be given to them,
especially in the light of relevant decisions of the General Assembly or in cases
where the topic has been already dealt with by a previous Special Rapporteur
or if it is related to subjects already dealt with or being dealt with by the Com-
mission. For example, at its fifteenth session in 1963, the Commission, while
approving the recommendations contained in the reports of the Sub-
Committees on State responsibility and on Succession of States and Govern-
ments, pointed out that the questions listed in the report of the State Responsi-
bility Sub-Committee were intended solely to serve as an aide-mimoire and
that the report of the Sub-Committee on Succession of States laid down
guiding principles for the Special Rapporteur. The Special Rapporteurs would
not, however, be obliged to conform to them in detail. 30 On the other hand, a



newly appointed Special Rapporteur may feel the need for guidelines or
instructions and request them from the Commission or its members. This
occurred, for instance, in 1955 when the Special Rapporteur for the topic of
consular relations sent a questionnaire to other members of the Commission
with a view to obtaining their opinion thereon for his guidance in the prepara-
tion of his first report. 31 Another example occurred in 1961 on the occasion of
the appointment of the fourth Special Rapporteur on the topic "Law of
treaties". The newly appointed Special Rapporteur requested guidance of the
Commission. The Commission, in response, held a debate which revealed the
main approaches to the subject which the Special Rapporteur might follow.32

41. For the preparation of his initial report or reports the Special Rap-
porteur has at his disposal the data and information furnished by Governments
and, when appropriate, intergovernmental organizations, as well as the sub-
stantive assistance of the Secretariat referred to in paragraph 43 below. For the
preparation of subsequent reports, the Special Rapporteur has, in addition, the
benefit of, inter alia: the discussions held in the Commission on the basis of his
initial reports and the subsequent conclusions and decisions of the Commis-
sion; the comments and observations of representatives of Member States
made in the Sixth Committee of the General Assembly in the course of its
consideration of the item concerning the report that the Commission submits
annually to the Assembly; the reports of the Sixth Committee to the General
Assembly on its consideration of that item; and the relevant recommendations
contained in the resolutions adopted by the General Assembly. 33 The Special
Rapporteur may also consult with experts with a view to elucidating technical
questions.

34

(ii) Request for data and information from Governments
42. Following the decision to undertake work on a given topic, the Com-

mission usually asks the Secretary-General to address a request to Governments
to furnish it with data and information relevant to the topic in question, which
may take the form of texts of laws, decrees, judicial decisions, treaties,
diplomatic correspondence and other materials. The request may also take the
form of a questionnaire elaborated by the Commission. A recent example of
this method of gathering data and information is provided by the
Commission's 1974 questionnaire transmitted to Governments of Member
States, through the Secretary-General, in connection with the study of the topic
"The law of non-navigational uses of international watercourses". 35 Question-
naires may also be prepared by the Special Rapporteurs in consultation with
the Secretariat 36 or by the latter alone, in both cases with the concurrence of
the Commission. Data and information from intergovernmental organizations
may be requested when in view of the subject matter of the topic the Commis-
sion or the Special Rapporteur concerned deems it advisable. This request may
also take the form of a questionnaire. 37 The Secretariat systematizes the data
and information thus gathered, which is transmitted to the Special Rapporteur
and published as a document of the Commission later to be included in the
Yearbook of the International Law Commission or as a compilation in a volume
of the United Nations Legislative Series.

(iii) Studies and research projects by the Secretariat
43. At the preliminary stage of the consideration of a topic, the Secre-

tariat, at the Commission's request or on its own initiative, may prepare sub-



stantive studies and carry out research projects to facilitate the commencement
of work on the topic by the Commission and the Special Rapporteur con-
cerned. Secretariat studies and research projects may be requested also by the
Commission or the Special Rapporteur concerned at other stages in the con-
sideration of a topic.

(b) The first reading of the draft articles submitted by the Special Rapporteur

(i) Discussion of the Special Rapporteur's reports
44. The reports submitted by the Special Rapporteur for the

Commission's consideration, as distinguished from working papers or prelim-
inary reports, normally contain a set of draft articles with commentaries. After
the introduction of the report by the Special Rapporteur and an exchange of
views thereon, the Commission proceeds to an article-by-article discussion with
a view to the formulation of a set of draft articles. Prior to its consideration by
the Commission, each draft article is introduced by the Special Rapporteur.
Members may submit amendments or alternative formulations to the draft arti-
cles presented by the Special Rapporteur or written memoranda thereon. The
Commission, upon the conclusion of its consideration of a given draft article,
transmits it, together with pertinent suggestions and proposals, to the Drafting
Committee.

(ii) The Drafting Committee

45. Committees in the nature of drafting committees were set up by the
Commission to deal with specific topics or questions at its first three sessions;
however, a standing Drafting Committee has been used at each session of the
Commission since its fourth session in 1952. The Chairman of the Drafting
Committee is elected by the Commission. Since 1974, the Chairman of the
Drafting Committee is a member of the Commission's Bureau for the session
concerned. This represents a change from the previous practice, begun in 1955,
by which the First Vice-Chairman of the Commission also served as Chairman
of the Drafting Committee. Other members of the Drafting Committee are
appointed by the Commission at each session, on the recommendation of the
Chairman of the Commission, with a view to ensuring an adequate representa-
tion and taking into account other factors, including linguistic competence.
The Rapporteur of the Commission for the session concerned also takes part in
the Drafting Committee's work. Special Rapporteurs who have not been
appointed members of the Drafting Committee take part in the Committee's
work when the draft articles relating to their topics are considered. Under the
Commission's term of referral, the Special Rapporteur normally prepares and
submits new texts to the Drafting Committee as a basis for the consideration
of the draft articles in question. The Drafting Committee is provided with
simultaneous interpretation services but no records of its discussions are main-
tained.

46. The Drafting Committee prepares texts of draft articles for the con-
sideration of the Commission and assists the Commission in co-ordinating and
consolidating the draft articles. The texts as submitted by the Committee may
embody solutions not only to questions of drafting but also to points of sub-
stance which the Commission "has been unable to resolve or which appeared
likely to give rise to unduly protracted discussion". 38 The Drafting Committee
provides therefore a framework not only for drafting but also for negotiation.



Entrusting the Commission's Drafting Committee, whose proceedings are of an
informal nature, with the functions referred to above has proved to be an
extremely useful procedure which greatly helps to speed up the work of the
Commission. The Drafting Committee constitutes an indispensable component
of the Commission's methods of work and plays a major, central role in assist-
ing the Commission in fulfilling the performance of its tasks.

(iii) Consideration by the Commission of the texts approved by the Drafting
Committee

47. The Commission discusses the text of each of the draft articles
adopted by the Drafting Committee, following its introduction by the Chair-
man of the Drafting Committee. The Drafting Committee's texts are subject to
amendments or alternative formulations submitted by members of the Com-
mission and may be referred back to the Drafting Committee for further con-
sideration. The texts of the draft articles recommended by the Drafting Com-
mittee and adopted by the Commission are included in the relevant chapter of
the Commission's report for the session. As these texts generally reflect a com-
mon understanding, the need to vote on them seldom arises. In general,
detailed explanations of dissenting opinions are not included in the report,
which may, however, state that for the reasons given in the records a member
was opposed to the adoption of a certain article.

(iv) Transmittal of provisional draft articles for comments and observations
from Governments

48. The result of a "first reading" by the Commission is a set of provi-
sional draft articles, with commentaries, on a given topic. The Commission will
then usually decide to transmit them, in accordance with articles 16 and 21 of
the Statute, through the Secretary-General, to Governments for their com-
ments and observations. The Commission transmits provisional draft articles to
Governments for the purpose indicated, on some occasions after having
completed the first reading of the entire draft. In other instances, particularly
when drafts of considerable length are involved, the Commission transmits
provisional draft articles to Governments in instalments without waiting for the
completion of the provisional draft as a whole. Provisional draft articles are
sometimes transmitted by the Commission to certain intergovernmental organi-
zations for their observations and comments pursuant to General Assembly
recommendations or when the subject-matter makes it advisable.

49. In the course of the first reading of provisional draft articles, or upon
their completion, the Commission may deem it necessary to indicate that the
draft articles have been prepared on the assumption that they would form the
basis of a convention or that the draft articles are cast in such a form that they
can be used as the basis for concluding a convention should this be decided
upon at a later stage.

(c) The second reading of the draft articles under preparation by the Commission

(i) Re-examination of the preliminary draft articles and the adoption of a
final draft

50. In the light of the written comments received from Governments and
the oral observations made in the Sixth Committee, the Commission re-
examines the preliminary draft adopted, on the basis of a further report or
reports by the Special Rapporteur. These reports of the Special Rapporteur



usually include a summary of the comments and observations made on the
respective articles of the draft and his suggestions as to whether to amend the
given article, to leave it as it is or to delete it or to treat it in some other way. The
reports of the Special Rapporteur likewise include a summary of the comments
and observations received from intergovernmental organizations when com-
ments and observations were requested from them as well as from States. The
procedure of article-by-article consideration is followed by the Commission
along the lines of that described in paragraphs 44 to 46 above, including the
referral of articles, together with the relevant proposals and suggestions, to the
Drafting Committee, which examines each article, elaborates its formula and
reports back to the plenary of the Commission. The Commission, when con-
sidering the report of the Drafting Committee, follows the procedure enunciated
in paragraph 47 above. At this stage of the procedure, it is not infrequent in
practice for the Commission to proceed to revising, co-ordinating and con-
solidating the articles, sections and parts of a given draft, particularly in con-
nection with drafts of considerable length adopted in the course of consecutive
sessions. 39 Normally, the Commission undertakes such a task with the assist-
ance of the Special Rapporteur concerned and the Drafting Committee. In
the case of the first aspect of the topic "Relations between States and inter-
national organizations", however, the Commission was assisted in such an
undertaking by the Working Group established by the Commission for such a
purpose. 4° The Commission then proceeds to the adoption of the final draft
articles on the topic and includes them in the report covering the work of the
session which it submits to the General Assembly.

(ii) Recommendations by the Commission to the General Assembly with
respect to the final draft articles

51. When adopting the final draft articles the International Law Com-
mission usually makes, pursuant to article 23 of its Statute, a formal recom-
mendation to the General Assembly that an international convention or con-
ventions should be concluded on the basis of the draft. The formulae of the
recommendations in question vary.

52. Thus, in some instances, the Commission, basing itself on article 23,
paragraph 1 (d), of its Statute, recommended that an international conference
of plenipotentiaries should be convened to elaborate a convention or conven-
tions on the basis of the draft articles concerned. The wording of this kind of
recommendation may, however, differ from case to case, as the examples
below demonstrate:

Law of the Sea (1956): "The Commission therefore recommends, in con-
formity with article 23, paragraph 1 (d) of its Statute, that the General Assem-
bly should summon an international conference of plenipotentiaries to examine
the law of the sea, taking account not only of the legal but also of the techni-
cal, biological, economic and political aspects of the problem, and to embody
the results of its work in one or more international conventions or such other
instruments as it may deem appropriate." 4 1

Consular Relations (1961): "At its 624th meeting, the Commission, consid-
ering that it should follow the procedure previously adopted by the General
Assembly in the case of the Commission's draft concerning diplomatic
privileges and immunities, decided, in conformity with article 23, paragraph I
(d) of its Statute, to recommend that the General Assembly should convene an



international conference of plenipotentiaries to study the Commission's draft
on consular relations and conclude one or more conventions on the subject." 42

Law of Treaties (1966): "At its 892nd meeting, on 18 July 1966, the Com-
mission decided, in conformity with article 23, paragraph 1 (d) of its Statute,
to recommend that the General Assembly should convene an international
conference of plenipotentiaries to study the Commission's draft articles on the
law of treaties and to conclude a convention on the subject." 43

Representation of States in Their Relations with International Organizations
(1971): "At its 1146th meeting, on 28 July 1971, the Commission decided, in
conformity with article 23, paragraph 1 (d), of its Statute to recommend that
the General Assembly should convene an international conference of plenipo-
tentiaries to study the Commission's draft articles on the representation of
States in their relations with international organizations and to conclude a con-
vention on the subject."'44

Succession of States in Respect of Treaties (1974): "At the 1301st meeting,
on 26 July 1974, the Commission decided, in conformity with article 23 of its
Statute, to recommend that the General Assembly should invite Member
States to submit their written comments and observations on the Commission's
final draft articles on succession of States in respect of treaties and convene an
international conference of plenipotentiaries to study the draft articles and to
conclude a convention on the subject." 45

53. In other cases, the Commission, basing itself on article 23, paragraph
1 (c) of the Statute, confined itself to recommending the draft concerned to
Member States with a view to the conclusion of a convention, without referring
to the convening of an international conference or any other procedural means
for concluding the convention:

Diplomatic Relations (1958): "At its 468th meeting, the Commission
decided (under article 23, paragraph 1 (c) of its Statute) to recommend to the
General Assembly that the draft articles on diplomatic intercourse and immun-
ities should be recommended to Member States with a view to the conclusion
of a convention."

46

Most-Favoured-Nation Clauses (1978): "At its 1522nd meeting, on 20 July
1978, the Commission decided, in conformity with article 23 of its Statute, to
recommend to the General Assembly that the draft articles on most-favoured-
nation clauses should be recommended to Member States with a view to the
conclusion of a convention on the subject." 47

54. The recommendation made by the Commission when submitting the
final draft articles on special missions presented a third main variant. In that
case, the Commission decided "in conformity with article 23 of its Statute to
recommend to the General Assembly that appropriate measures be taken for
the conclusion of a convention on special missions". 48

55. Sometimes the Commission includes in its recommendation to the
General Assembly a specific comment/suggestion such as the one contained in
its recommendation on the draft articles dealing with the representation of
States in their relations with international organizations:

"The Commission wishes to refer to the titles given to parts and arti-
cles of its draft, which it considers helpful for an understanding of the
structure of the draft and for promoting ease of reference. It expresses the



hope, as it did concerning its draft articles on consular relations, law of
treaties and special missions, that these titles, subject to any appropriate
changes, will be retained in any convention which may be concluded in
the future on the basis of the Commission's draft articles." 49

The Commission has also made other kinds of comments when formulating its
recommendations to the General Assembly with respect to final draft articles.
Thus, for example, when recommending the conclusion of a convention or
conventions on the law of the sea and the convening of an international
conference for the purpose, the Commission made the following observations:

"The Commission considers that such a conference has been ade-
quately prepared for by the work the Commission has done. The fact that
there have been fairly substantial differences of opinion on certain points
should not be regarded as a reason for putting off such a conference.
There has been widespread regret at the attitude of Governments after
The Hague Codification Conference of 1930 in allowing the disagreement
over the breadth of the territorial sea to dissuade them from any attempt
at concluding a convention on the points on which agreement had been
reached. The Commission expresses the hope that this mistake will not be
repeated.

"In recommending confirmation of the proposed rules as indicated in
paragraph 28, the Commission has not had to concern itself with the ques-
tion of the relationship between the proposed rules and existing conven-
tions. The answer to that question must be found in the general rules of
international law and the provisions drawn up by the proposed interna-
tional conference.

"The Commission also wishes to make two other observations, which
apply to the whole draft:

"1. The draft regulates the law of the sea in time of peace only.
"2. The term 'mile' means nautical mile (1,852 metres) reckoned at

sixty to one degree of latitude. '50

56. Lastly, it should be noted that because of the terms of reference of
the request to the Commission, final draft articles prepared by it may be sub-
mitted to the General Assembly as "draft conventions". Thus, the draft articles
on the elimination offuture statelessness and on the reduction of future stateless-
ness were submitted by the Commission to the General Assembly as "draft
conventions". Such a presentation rendered it unnecessary for the Commission
to make any formal recommendation to the General Assembly to the effect
that international conventions were concluded on the basis of the submitted
drafts.

6. Other methods and techniques employed by the
International Law Commission

57. The General Assembly has from time to time requested the Commis-
sion to report on particular legal problems or to examine particular texts, or to
prepare a particular set of draft articles. The question has then arisen whether
the Commission, in performing such tasks, should use the methods laid down
in its Statute for carrying out its normal work of progessive development and
codification, or whether it was free to adopt other methods in dealing with



such cases. The Commission has consistently decided that it was free to adopt
special methods for special tasks.51

58. Thus, the Commission has followed special methods in connexion
with assignments referred to it by the General Assembly for the purpose of
giving a legal opinion, elaborating a definition or formulating conclusions or
observations on a particular subject-matter, e.g. when dealing with the ques-
tion of international criminal jurisdiction (1950), the question of the definition
of aggression (1951), reservations to multilateral conventions (1951), extended
participation in general multilateral treaties concluded under the auspices of
the League of Nations (1963) and the review of the multilateral treaty-making
process (1979). The Commission's reports containing draft articles with com-
mentaries on the Draft Declaration on the Rights and Duties of States (1949)
and the Formulation of the Niimberg Principles (1950) were also prepared by
the use of ad hoc methods and techniques. Although a Special Rapporteur was
appointed in the case of the latter topic, neither the text of the Draft Declara-
tion on the Rights and Duties of States nor the text of the Formulation of the
Niirnberg Principles were subject to the procedure of a first and second read-
ing. In the case of the Draft Code of Offences against the Peace and Security
of Mankind, the Commission, having appointed a Special Rapporteur for the
topic in 1950, completed a draft code in 1951 and submitted it to the General
Assembly, together with commentaries thereon, without recommending
arrangements for its implementation. At its 1952 session, the Assembly omitted
the item from its agenda on the understanding that the topic would continue
to be considered by the International Law Commission. The Commission
accordingly in 1953 requested the Special Rapporteur for the topic to prepare
a new report, taking into account the observations received from Govern-
ments, and at its next session, in 1954, revised the Draft Code and submitted it
to the General Assembly, 52 refraining again from making recommendations as
to how the Code was to become operative. 53

59. More interesting for the subject-matter of the present observations
are departures from the basic consolidated method and techniques of work fol-
lowed by the International Law Commission in certain cases involving the
preparation of draft articles which have provided a basis for the elaboration of
conventional instruments or whose study is pursued on the assumption that the
draft to be prepared should provide such a basis if so decided by the General
Assembly at a later stage. The explanations for such departures are usually
related to the nature of the topic and in the terms of reference set forth by the
General Assembly for its study. The topics entitled "protection and inviolabil-
ity of diplomatic agents and other persons entitled to special protection under
international law" and "status of the .diplomatic courier and of the diplomatic
bag not accompanied by diplomatic courier" may be mentioned in this respect
as examples of cases in which the Commission introduced variations in the
basic method of work followed by it for the preparation of draft articles.

60. With regard to these two topics, the Commission, instead of appoint-
ing Special Rapporteurs, set up, at its twenty-fourth (1972) and thirtieth (1978)
sessions working groups to review the problems involved and, in the case of
the protection and inviolability of diplomatic agents and other persons entitled
to special protection under international law, to prepare a set of draft articles
for submission to the Commission. The Working Group on the status of the



diplomatic courier and the diplomatic bag not accompanied by diplomatic
courier identified in 1978 a series of issues relevant for the study of the topic.
Reconstituted, at the current session, the Working Group is studying the topic
in the light of recommendations contained in General Assembly resolution
33/139 and 33/140 of 19 December 1978.

61. The draft articles submitted in 1972 by the Working Group on the
question of the protection and inviolability of diplomatic agents and other per-
sons entitled to special protection under international law were not subject to
the procedure of a first or second reading. On this topic, the Commission had
before it written observations received from Member States, in response to a
request made by the General Assembly. In addition, the Commission had
before it two texts of a draft convention submitted by Member States and a
working paper containing draft articles submitted by one of the Commission's
members. Extensive documentation relevant to the question was submitted by
the Secretariat. After an initial general discussion, the Commission referred the
matter to the Working Group. At the conclusion of the initial stage of its
work, the Working Group submitted to the Commission a first report contain-
ing a set of draft articles. After considering the report, the Commission
referred the set of draft articles back to the Working Group for revision in the
light of the discussion. The Working Group submitted two further reports con-
taining a revised set of draft articles which were then provisionally adopted by
the Commission and transmitted to the General Assembly as well as to
Governments for their comments.54 The General Assembly decided in its reso-
lution 2926 (XXVII) of 28 November 1972 to consider at its twenty-eighth ses-
sion (1973) an item entitled "Draft convention on the prevention and punish-
ment of crimes against diplomatic agents and other internationally protected
persons" with a view to the final elaboration of such a convention by the Gen-
eral Assembly. The Convention was elaborated and adopted by the General
Assembly in 1973.

62. Lastly, it should be noted that the Commission has always applied its
consolidated method and techniques of work with flexibility to the preparation
of draft articles undertaken in accordance with that consolidated method.
Minor variations in the application of the consolidated method and techniques
are, therefore, ascertainable in the practice of the Commission when a given
set of draft articles is compared retrospectively with another or other set or sets
of draft articles from the standpoint of the steps followed by the Commission
in their preparation. In certain cases, for instance, the two-reading procedure,
as described in Chapter V above, was not strictly followed by the Commission.
The preparation of the final draft articles on the law of the sea provides an
interesting example in this respect. The Commission in 1953 adopted after
second reading draft articles on the continental shelf, fishery resources of the high
seas and the contiguous zone, prepared in the context of its work on the topic
"regime of the high seas". The General Assembly decided, however, not to
deal with any aspect of the topics "regime of the high seas" and "regime of
territorial waters" until all the problems involved had been studied by the
Commission and reported on by it to the Assembly. In a further resolution 899
(IX) of 14 December 1954, the General Assembly requested the Commission
to devote the necessary time to the study of the two topics mentioned and all
related problems in order to complete its work on these topics and submit its



final report for the Assembly as a whole. The consolidation by the Commission
in 1956, pursuant to the Assembly requests referred to, of all the rules it had
adopted concerning the high seas, the territorial sea, the continental shelf, the
contiguous zone and the conservation of the living resources of the sea into a
single set of draft articles on the law of the sea, implied a systematic rear-
rangement of the rules concerend which, in turn, led the Commission to intro-
duce further changes in the text of some draft articles which had already been
adopted in second reading.55

63. In other instances, the Commission made minor departures from its
consolidated method and techniques of work in order to accelerate its work on
a given topic. This happened, for example, with the preparation of the draft
articles on consular relations with respect to both the first and the second read-
ings of the draft articles in question. Regarding the first reading, the Commis-
sion in 1959 decided that, bacause of the similarity of the topic of consular
relations to that of diplomatic intercourse and immunities which had been
debated at two previous sessions, members who might wish to propose amend-
ments to the existing draft presented by the Special Rapporteur should come
to the next (1960) session prepared to put in their principal amendments in
writing, within a week, or at most ten days, of its opening.5 6 With respect to
the second reading of the said draft article, the Commission shortened the
deadline normally given to Governments for the submission of comments and
observations. As a result, the second reading of the 1960 provisional draft arti-
cles on consular relations took place at the next session in 1961, when the
Commission adopted and submitted to the General Assembly its final draft
articles on the topic.5 7

7. Relationship between the General Assembly and the
International Law Commission

(a) The annual report submitted by the International Law Commission to the
General Assembly

64. As noted earlier in these observations 58 the International Law Com-
mission from its first (1949) session has submitted to the General Assembly a
-report on the work done at each session. The report is the vehicle whereby the
Commission keeps the General Assembly informed regularly of the progress of
its work on the various topics on its current programme as well as of its
achievements in the preparation of draft articles on these topics. The report
also serves as a means of giving to the Commission's draft on the various
topics the publicity provided for in the Statute of the Commission.

65. The report is adopted by the International Law Commission at the
end of the session concerned on the basis of a draft report prepared by the
Rapporteur of the Commission with the assistance of the Special Rapporteurs
concerned and the Secretariat. Before its approval, the Commission examines
the draft report paragraph by paragraph.

66. Apart from the chapters dealing with the organization of the session
and other decisions and conclusions of the Commission, the report devotes
separate chapters to the topics given substantive consideration at the session
concerned. Each of the chapters devoted to topics which have been substan-
tively considered at the session includes information on the progress of work



and future work of the Commission on the topic in question as well as, as
appropriate, the texts of the draft articles prepared by the Commission on the
topic and commentaries relating thereto and, whenever advisable or necessary,
procedural recommendations calling for a decision on the part of the General
Assembly. Comments and observations by Governments, and when appropri-
ate by intergovernmental organizations, on a given set of provisional draft
articles adopted by the Commission are included as an annex to the
Commission's report in which the draft articles are presented in their final
form to the General Assembly.
(b) Consideration by the General Assembly of the reports of the International

Law Commission
67. The General Assembly as the parent body of the International Law

Commission exercises its functions with regard to the Commission mainly
through the consideration of the report submitted annually to it by the Inter-
national Law Commission.59 An item entitled "Report of the International
Law Commission" is included by the General Assembly in its agenda for each
regular session and allocated to the Sixth Committee where the substantive
discussion of the Commission's report takes place. The oral comments and
observations on the various chapters of the International Law Commission's
report, included on draft articles contained therein, made by representatives of
Member States in the Sixth Committee are included in the summary records of
the Sixth Committee. An analytical summary of such comments and observa-
tions has been usually included in the report on the item that the Sixth Com-
mittee submits to the General Assembly. The Sixth Committee's report con-
tains also the draft resolution or resolutions on the work and activities of the
International Lav Commission agreed upon as a result of the consideration of
the item entitled "Report of the International Law Commission". Once
adopted in plenary, such draft resolution or resolutions become resolutions of
the General Assembly.

68. The resolutions adopted by the General Assembly following con-
sideration at the Sixth Committee of the item entitled "Report of the Interna-
tional Law Commission" contain a variety of recommendations and decisions
addressed to the International Law Commission. Some of those recommenda-
tions relate to the performance by the Commission of its task in general, but
others concern the consideration by the Commission of specific topics. Such
recommendations or decisions may be of a procedural or a substantive nature.
They may, in addition, provide for the referral to the Commission of certain
documents relevant to its consideration of particular draft articles.

(i) Procedural recommendations concerning beginning of work on a topic,
continuing work on a topic, giving priority to the study of a topic, com-
pleting particular draft articles under preparation, etc.

69. Quite a number of General Assembly recommendations addressed to
the International Law Commission following consideration of the item entitled
"Report of the International Law Commission" request the Commission to
start studying a particular topic, to continue its work on a topic, to give a
priority to the study of one or another topic, to complete the first or second
reading of a set of draft articles relating to a particular topic, etc.

70. Some General Assembly resolutions requested the International Law
Commission "to undertake codification" of a given topic on its programme, 60



or that the Commission should "study the topic" referred to in a particular
resolution, 61 or "make every effort to begin substantive work" on a given
topic. 62 Some resolutions recommended that the Commission should undertake
"a separate study" of a topic63 or "commence its work" on a topic "by, inter
alia, adopting preliminary measures provided for under article 16" of the
Commission's Statute.64 On other occasions, General Assembly resolutions
have instructed the Commission to consolidate into a single draft, articles on a
broad subject on some aspects of which draft articles had previously been
prepared. 65 When making such recommendations the General Assembly some-
times requests that the Commission study the particular topic concerned "as an
important question". 66

71. In many resolutions the General Assembly has recommended that
the Commission should "continue the work of codification and progressive
development of the law" in a particular field 67 or should "continue its work"
on a given topic. 68 There are also resolutions requesting the Commission "to
study further" the subject "as soon as it considers it advisable" 69 or inviting the
Commission "to give further consideration" to the topic "after study" of some
other topics "has been completed by the United Nations", 70 or inviting it "to
commence work" on a topic "at an appropriate time and in the light of pro-
gress made on draft articles" on other topics under preparation, 71 and thereby
introducing an element of timing as to the consideration of the topic by the
Commission. The General Assembly recommended on one occasion to the
Commission that it should "expedite the study" of a topic under considera-
tion.

72

72. In some resolutions the General Assembly has made recommenda-
tions or taken decisions on the question of the priority to be given by the
Commission to the study of particular topics or to the preparation of draft arti-
cles concerning these topics. The scope of such recommendations and deci-
sions, however, varies from case to case. Thus, for example, the General Assem-
bly has sometimes requested or recommended that the Commission include in
its priority list topics the study of which had not yet been undertaken, at that
time, by the Commission. This occurred, for example, with respect to the
regime of the territorial waters, 73 diplomatic intercourse and immunities74 and
succession of States and Governments. 75 In other cases, the General Assembly
recommended that a certain priority be given to the preparation of draft arti-
cles under consideration by the Commission by using formulae such as: to
continue "on a high priority basis" its work on a given topic "with a view to
completing the preparation of a first set of draft articles at the earliest possible
time"; 76 or to continue "on a priority basis" its work on a particular topic
"with a view to the preparation of a first set of draft articles" on the topic con-
cerned;77 or "to proceed with the preparation, on a priority basis, of draft arti-
cles" on a given topic. 78 On certain occasions the General Assembly left it to
the Commission to "decide upon the priority to be given to the topic" in ques-
tion.

79

73. Certain General Assembly resolutions, when recommending to the
Commission that it continue to work on a particular topic, set forth specific
goals. Formulae to that effect vary as exemplified as follows: "to proceed with
the preparation of draft articles" on a topic;80 to continue its work with a view
to making "substantial progress in the preparation of draft articles" on a given



topic 8 1 or "with a view to making progress in consideration" of a given topic; 82

completing "the first reading of draft articles" on a topic; 8 3 or continue work
"with the object of presenting a final draft" on a topic or completing "the
second reading" thereof.84 Some of the latter resolutions specified that comple-
tion of the first or second reading of a given set of draft articles under
preparation should be achieved at a given session of the Commission. There
are also resolutions which recommend the continuance of a study of a topic
"with a view to the possible elaboration of an appropriate legal instrument". 85

74. It may be noted that on several occasions the General Assembly
endorsed general conclusions and decisions reached by the International Law
Commission as to the study of particular topics.86

75. Finally, reference should be made to the fact that the General
Assembly customarily transmits to the International Law Commission for its
attention the records of the discussion on the Commission's report at a given
session of the General Assembly. There are also cases where the General
Assembly made a specific decision transmitting to the Commission documenta-
tion relevant to the consideration of a particular topic or aspects thereof.87

(ii) Substantive recommendations concerning the study of a given topic or
the preparation of a specific set of draft articles

76. Apart from provisions in General Assembly resolutions recommend-
ing that the International Law Commission should proceed with the study of a
given topic or the preparation of a specific set of draft articles taking into
account previous General Assembly recommendations, views expressed in the
General Assembly and its Sixth Committee and written comments submitted
by Governments and, as the case may be, by international organizations, the
General Assembly on occasion gives the Commission broad guidance on
matters closely related to the substance of a topic under study or of a draft
under preparation.

77. For example, the General Assembly recommended that the Commis-
sion should continue the work of codification and progressive development of
the law of treaties "in order that the law of treaties may be placed upon the
widest and most secure foundations". 88 It was also recommended that the
Commission continue its work on State responsibility "giving due consideration
to the purposes and principles enshrined in- the Charter of the United Nation"8 9

and on the succession of States and Governments "with appropriate reference
to the views of States which have achieved independence since the Second
World War".9°

(iii) Decisions on recommendations made by the International Law Com-
mission to conclude a convention on the basis of final draft articles
prepared by it

78. As indicated in paragraphs 51 to 56 above, final draft articles on a
given topic are normally submitted by the International Law Commission to
the General Assembly together with a formal recommendation concerning the
conclusion of a convention on that basis. Thus, when the General Assembly
receives a report of the International Law Commission containing a final set of
draft articles, together with such a recommendation, the General Assembly is
called upon to take a decision as to whether or not such a convention should
be concluded and, in the affirmative, what organ should be entrusted with the
task of elaborating and concluding the convention in question.



79. The Commission has recommended to the General Assembly the
conclusion of conventions on the basis of final draft articles prepared by it on
a number of occasions. On all those occasions except one (see paragraph 80
below), the General Assembly has endorsed the recommendation made to that
effect by the Commission. This was the case with the final draft articles relat-
ing to the law of the sea, diplomatic intercourse and immunities, consular rela-
tions, law of treaties, special missions, representation of States in their relations
with international organizations and succession of States in respect of treaties.
Moreover, the General Assembly called for the elaboration and conclusion of
a conventional instrument or instruments in a case in which its final draft arti-
cles were presented to it by the International Law Commission in the form of
"draft conventions" because of the particular terms of reference of the request
(elimination or reduction of future statelessness). In another case, the General
Assembly decided to elaborate and conclude a convention on the basis of draft
articles submitted to it by the Commission as "provisional" (prevention and
punishment of crimes against diplomatic agents and other internationally pro-
tected persons).

80. The draft articles on arbitral procedure submitted by the Interna-
tional Law Commission, as final, in 1953, together with a formal recommenda-
tion to conclude a convention on the topic, provide, on the other hand, the
only example in which the General Assembly declined to endorse the recom-
mendation made by the Commission. By its resolution 797 (VIII) of 7
December 1953, the General Assembly decided to transmit to Member States
"with a view to the submission by Governments of whatever comments they
may deem appropriate", an item on the question being included in the provi-
sional agenda of the tenth session of the General Assembly. At that session,
the General Assembly by resolution 989 (X) of 14 December 1955 invited the
Commission to consider the comments of Governments and the discussions in
the Sixth Committee "in so far as they may contribute further to the value of
the draft on arbitral procedure" and to report to the Assembly at its thirteenth
session. By the same resolution the General Assembly decided to place the
question on the provisional agenda at its thirteenth session "including the
problem of the desirability of convening an international conference of pleni-
potentiaries to conclude a convention on arbitral procedure". At its thirteenth
session, the General Assembly had before it the report requested from the
Commission. The revised draft articles on arbitral procedure contained in that
report were this time submitted by the Commission to the General Assembly
as "model rules". By resolution 1262 (XIII) of 14 November 1958, the General
Assembly brought the "Model Rules on Arbitral Procedure" submitted by the
Commission to the attention of Member States for their consideration and use,
in such cases and to such extent as they consider appropriate, in drawing up
treaties of arbitration or compromis.91

81. As already mentioned,92 the International Law Commission is also
empowered by its Statute to recommend to the General Assembly that the ela-
boration and conclusion of a recommended convention on the basis of draft
articles prepared by it be effected by an international conference of plenipo-
tentiaries convened by the General Assembly. Such a recommendation was
made by the International Law Commission when submitting its final draft
articles on law of the sea, consular relations, law of treaties, representation of



States in their relations with international organizations, and succession of
States in respect of treaties. In all those cases, the General Assembly decided
to entrust the elaboration and conclusion of the convention concerned to an
international conference of plenipotentiaries as recommended by the Interna-
tional Law Commission. It also decided to convene an international conference
of plenipotentiaries in a case in which the Commission did not make such a
recommendation, namely in the case of the draft articles on diplomatic inter-
course and immunities.

82. In some instances, the General Assembly, before adopting a decision
on the conventional form to be given to a set of final draft articles submitted
to it by the International Law Commission and/or on the convening of an
international conference of plenipotentiaries to that effect, has given to itself
and Governments of Member States time for further reflection. In those cases,
an item relating to the draft articles concerned prepared by the Commission is
included in the agenda of a subsequent session of the General Assembly and
Governments are invited to submit comments and observations on the form
and/or the procedure in which work on the draft articles concerned should be
completed. Thus, for example, at its thirteenth session, the General Assembly
made a decision to include the item entitled "Diplomatic intercourse and
immunities" in the provisional agenda of its fourteenth session "with a view to
the early conclusion of a convention" on the matter and to consider at that
session "the question to what body the formulation of the convention should
be entrusted". 93 Initial consideration by the General Assembly of the
Commission's final draft articles on succession of States in respect of treaties
provides another example. At its twenty-ninth session, the General Assembly
decided to include an item entitled "Succession of States in respect of treaties"
in the provisional agenda of its thirtieth session for the purpose of determining
the procedure and form in which work on the said draft articles should be
completed. 94

83. The most recent example of a General Assembly decision aimed at
providing a delay for reflection relates to the draft articles on most-favoured-
nation clauses adopted by the International Law Commission in 1978. By reso-
lution 33/139 of 19 December 1978, the General Assembly decided to include
in the provisional agenda of its thirty-fifth session an item entitled "considera-
tion of the draft articles on most-favoured-nation clauses". By the same resolu-
don, States were requested by the General Assembly, inter alia, to comment on
the recommendation of the Commission that the draft articles should be
recommended to Member States with a view to the conclusion of a convention
on the subject.

84. In the case of the International Law Commission's "draft conven-
tions" on the elimination and reduction of future statelessness, General Assem-
bly resolution 896 (IX) of 4 December 1954 expressed the desire that an inter-
national conference of plenipotentiaries be -convened to conclude a convention
for the reduction or elimination of future statelessness "as soon as at least
twenty States have communicated to the Secretary-General their willingness to
co-operate with such a conference". After that condition was fulfilled, and the
Secretary-General reported on the matter to the General Assembly, the
conference was convened in 1959.

85. Before adopting its final decisions on the form to be given to a set of
draft articles submitted by the Commission and/or the body to be entrusted



with such a task, the General Assembly has invited States and, as the case may
be, specialized agencies and other interested intergovernmental organizations
to submit also written comments and observations on the relevant chapter of
the report of the International Law Commission and, in particular, on the final
draft articles contained therein, and eventually, on those provisions relating to
the topic on which the Commission was unable to take decisions. This kind of
request for comments and observations was made, for example, in the case of
the draft articles on diplomatic intercourse and immunities, representation of
States in their relations with international organizations, succession of States in
respect of treaties, and the most-favoured-nation clauses. 95 In the latest
instance, organs of the United Nations with competence on the subject-matter
were also invited to submit their comments and observations. The Secretary-
General is usually requested to circulate in due time the above-mentioned
comments and observations.

8. Elaboration and conclusion of conventions on the basis of draft articles
prepared by the International Law Commission following a General Assembly
decision to that effect

(a) By an international conference convened by the General Assembly

86. Ten conventions have been elaborated and concluded on the basis of
draft articles prepared by the International Law Commission by international
conferences convened to that effect by the General Assembly, namely: the four
1958 conventions on the law of the sea (Territorial Sea and Contiguous Zone;
High Seas; Fishing and Conservation of Living Resources of the High Seas;
Continental Shelf); the 1961 Convention on the Reduction of Statelessness; the
1961 Vienna Convention on Diplomatic Relations; the 1963 Vienna Conven-
tion on Consular Relations; the 1969 Vienna Convention on the Law of
Treaties; the 1975 Vienna Convention on the Representation of States in Their
Relations with International Organizations of a Universal Character and the
1978 Vienna Convention on Succession of States in Respect of Treaties. The
1958 Conference on the Law of the Sea elaborated and adopted an Optional
Protocol concerning the compulsory settlement of disputes related to the said
four conventions on the law of the sea. The 1961 Conference on Diplomatic
Intercourse and Immunities and the 1963 Conference on Consular Relations
elaborated and adopted two Optional Protocols, each related to the respec-
tively adopted Conventions and concerning acquisition of nationality and com-
pulsory settlement of disputes.

87. When making a decision that an international conference of plenipo-
tentiaries should be convened to elaborate and conclude a conventional instru-
ment or instruments on the basis of draft articles prepared by the International
Law Commission, the General Assembly resolution providing for that decision
usually sets forth the task which is before the conference concerned. An ela-
borate formula on the task entrusted to the conference was included in Gen-
eral Assembly resolution 1105 (XI) of 21 February 1957 on the convening of
the first United Nations Conference on the Law of the Sea. Having
emphasized that the various problems of the law of the sea "were closely
linked together juridically as well as physically" and "closely interdependent",
the Assembly requested the Conference "to examine the law of the sea, taking
account not only of the legal but also of the technical, biological, economic



and political aspects of the problem, and to embody the results of its work in
one or more international.conventions or such other instruments as it may
deem appropriate". The Conference was also requested to study "the question
of free access to the sea of land-locked countries, as established by interna-
tional practice of treaties".

88. Other formulae used by General Assembly resolutions concerning
the task before the conference concerned read as follows:

Diplomatic intercourse and immunities (1959):
"Decides that an international conference of plenipotentiaries shall be

convoked to consider the question of diplomatic intercourse and immuni-
ties and to embody the results of its work in an international convention,
together with such ancillary instruments as may be necessary". 96

Consular relations (1961):
"Decides that an international conference of plenipotentiaries be con-

vened to consider the question of consular relations and to embody the
results of its work in an international convention and such other instru-
ments as it may deem appropriate". 97

Law of treaties (1966):

"Decides that an international conference of plenipotentiaries shall be
convened to consider the law of treaties and to embody the results of its
work in an international convention and such other instruments as it may
deem appropriate". 98

Representation of States in their relations with international organizations
(1972):

"Decides that an international conference of plenipotentiaries shall be
convened as soon as practicable to consider the draft articles on the
representation of States in their relations with international organizations
and to embody the results of its work in an international convention and
such other instruments as it may deem appropriate". 99

Succession of States in respect of treaties (1975):

"Decides to convene a conference of plenipotentiaries in 1977 to con-
sider the draft articles on succession of States in respect of treaties and to
embody the results of its work on an international convention and such
other instruments as it may deem appropriate". 100

89. Another decision of importance from the point of view of treaty-
making which the General Assembly normally makes when convening an
international conference is that determining what will be the basis for the work
of the conference. There have evolved four types of formulae embodying such
decisions:

(a) In resolution 1105 (XI) relating to the first Conference on the Law
of the Sea, the General Assembly referred to it "the report of the International
Law Commission as the basis for its consideration of the various problems
involved in the development and codification of the law of the sea, and also
the verbatim records of the relevant debates in the General Assembly, for con-
sideration by the conference in conjunction with Commission's report". A
more or less similar formulae was included in the General Assembly resolu-



tions 1685 (XVI) and 1813 (XVII) relating to the Conference on Consular
Relations;

(b) In resolution 1450 (XIV) concerning the Conference on Diplomatic
Intercourse and Immunities, the General Assembly referred to it only the
relevant chapter of the Commission's report "as the basis for its consideration
of the question" without any record of the relevant debates being specifically
transmitted to the conference;

(c) In resolution 2166 (XXI) relating to the Conference on the Law of
Treaties, the General Assembly referred to it the Commission's draft articles
"as the basic proposal for consideration" by the Conference; records of
relevant debates held at a subsequent session of the General Assembly were
also transmitted to the Conference by General Assembly resolution 2287
(XXII);

(d) And in resolutions 3072 (XXVIII) and 31/18 relating to the Confer-
ences on the Representation of States in Their Relations with International
Organizations and on Succession of States in Respect of Treaties, the General
Assembly referred to the Conferences the corresponding draft articles of the
Commission "as the basic proposal for consideration" without any specific
mention of the relevant debates being transmitted to the Conferences.

90. The General Assembly resolution 1105 (XI) convening the first
United Nations Conference on the Lav of the Sea "called upon the Govern-
ments invited to the Conference and groups thereof to utilize the time remain-
ing before the opening of the Conference for exchanges of views on the con-
troversial questions relative to the law of the sea". On other occasions, the Gen-
eral Assembly made arrangements for the consideration by it of the subject
prior to the opening of the conference concerned, including an item to that
effect on the agenda of one of its subsequent sessions. Thus, for example, an
item entitled "Consular Relations" was included by resolution 1685 (XVI) in
the provisional agenda of its seventeenth session "to allow further expressions
and exchanges of views concerning the draft articles on consular relations"
before the opening of the Conference. Another example is provided by resolu-
tion 2166 (XXI) whereby the General Assembly decided to include an item
entitled "Law of Treaties" in the provisional agenda of its twenty-second ses-
sion "with a view to further discussion of the draft articles in order to facilitate
the conclusion of a convention on the law of treaties at the conference of
plenipotentiaries convened pursuant to the present resolution".

91. Another arrangement which the General Assembly used to make
when convening an international conference to consider draft articles prepared
by the International Law Commission is the request to States to submit to the
Secretary-General for circulation written comments and observations on the
final draft articles prepared by the International Law Commission in order that
they may be circulated to Governments prior to the opening of the conference.
Such request was embodied in the resolutions concerning the Conferences on
Consular Relations, the Law of Treaties, the Representation of States in Their
Relations with International Organizations and Succession of States in respect
of Treaties. In one case, the first United Nations Conference on the Law of
the Sea, the General Assembly convening resolution 1105 (XI) requested the
Secretary-General to invite appropriate experts to advise and assist the Secre-
tariat in preparing the Conference with, inter alia, the following terms of refer-



ence: "To obtain, in the manner which they think most appropriate, from the
Governments invited to the conference any further provisional comments the
Governments may wish to make on the Commission's report and related
matters, and to present to the conference in systematic form any comments
made by the Governments, as well as the relevant statements made in the
Sixth Commission at the eleventh and previous sessions of the General Assem-
bly".

92. On two occasions States invited to conferences were invited by the
General Assembly to submit any amendment which they might wish to pro-
pose in advance of the conference to the draft articles concerned prepared by
the International Law Commission.101 Amendments submitted pursuant to that
invitation were circulated at the opening of the conferences in question.

93. The resolutions convening the codification conferences also include
provisions which determine the States invited to participate.102 Such resolutions
also provide invitations to specialized agencies and the interested intergovern-
mental organizations to send observers to the conference. Over the last years,
representatives of national liberation movements have likewise been invited to
participate in codification conferences. The Secretary-General is also requested
to arrange for the presence at the conferences of the International Law
Commission's Special Rapporteur on the topic in question. In the case of the
first United Nations Conference on the Law of the Sea the Secretary-General
was also requested by the necessary General Assembly resolutions to arrange
for the technical services of experts.

94. For all the codification conferences the Secretary-General was
requested to present recommendations concerning the methods of work and
procedures of conference. For the first United Nations Conference on the Law
of the Sea a decision was also made to the effect that the appropriate experts
invited by the Secretary-General to assist the Secretariat in preparing the
Conference should also advise it with respect to the recommendations concern-
ing the methods of work and procedures of the Conference and the prepara-
tion of working documents of a legal, technical scientific or economic nature to
be submitted to the Conference in order to facilitate its work. General Assem-
bly convening resolutions also request the Secretary-General to arrange for the
necessary staff and facilities and to submit to the conferences relevant docu-
mentation. The resolution convening the first United Nations Conference on
the Law of the Sea specified in that respect that the Secretary-General should
transmit to the Conference "all such records of world-wide regional interna-
tional meetings as may serve as official background material for its work".

95. Each United Nations codification conference called to elaborate and
conclude an international conventional instrument or instruments on the basis
of draft articles prepared by the International Law Commission approves its
own rules of procedure as well as the basic methods of work and techniques to
be followed in the conference concerned. The articles of the International Law
Commission's draft and amendments thereto are considered first at committee
level and then by the plenary of the conference. The first United Nations
Conference on the Law of the Sea set up five main committees and the United
Nations Conference on Consular Relations two main committees. In other
cases, the conferences established a single committee of the whole. All United
Nations codification conferences have been assisted by a drafting committee.



Working groups are sometimes set up by the conference to consider specific
questions and report back to a main committee or to the plenary of the
conference.

96. After having considered all articles and amendments thereto, the
preamble of the instrument and final clauses, the draft convention or conven-
tions are put to the vote as a whole. Once adopted, the conventions, as well as
related optional protocols, are open for signature and ratification or for acces-
sion. Each conference also adopts its final act to which resolutions adopted by
the conference are normally annexed.

(b) By the General Assembly

97. The 1969 Convention on Special Missions and the 1973 Convention
on the Prevention and Punishment of Crimes against Internationally Protected
Persons, including Diplomatic Agents, were elaborated and adopted, on the
bases of the respective draft articles submitted by the International Law Com-
mission, by the General Assembly itself. The draft articles on special missions,
prepared by the International Law Commission following the two-reading pro-
cedure, had been recommended by the Commission for conclusion of a
convention. The draft articles on the prevention and punishment of crimes
against diplomatic agents and other internationally protected persons had been
provisionally adopted by the Commission and submitted to the General
Assembly without any formal recommendations as to the conclusion of a con-
vention on that basis.

98. Having received the sets of draft articles from the International Law
Commission mentioned above, the General Assembly made the following
arrangements for the elaboration and conclusion on the respective conven-
tions:

(i) States, and in the case of the draft articles on the prevention and
punishment of crimes against internationally protected persons "the
specialized agencies and interested inter-governmental organiza-
tions", were invited to submit their written comments and observa-
tions on the draft articles prepared by the International Law Com-
mission; 103

(ii) The Secretary-General was requested to circulate those comments
and observations "in order to facilitate the consideration" of the
drafts by the General Assembly "in the light of those comments and
observations"; 104

(iii) The items entitled "Draft Convention on Special Missions" and
"Draft Convention on the Prevention and Punishment of Crimes
against Diplomatic Agents and Other Internationally Protected Per-
sons" were included in the agenda of subsequent sessions of the
General Assembly "with a view to the adoption" (special misions),
"the final elaboration" (internationally protected persons) 1

0
5 of the

conventions in question. Having been unable, because of lack of
time, to conclude the elaboration in a single session of the Conven-
tion on Special Missions, the General Assembly inscribed again the
item "Draft Convention on Special Missions" in the agenda of its
following session "with a view to the adoption of the Convention"
at that session; 106



(iv) In the case of special missions, States were invited to include as far
as possible in their delegations experts competent in the field and
the Secretary-General was requested to arrange for the presence of
the Special Rapporteur of the International Law Commission for
the topic as an expert during the debates on the item at the twenty-
third and twenty-fourth sessions of the General Assembly. 107

99. The work of the elaboration of the two Conventions was done by the
Sixth Committee of the General Assembly which studied in detail each of the
provisions of the draft articles, amended them, prepared the preamble and
final clauses of the conventions and, in the case of the special missions, an
Optional Protocol concerning the compulsory settlement of disputes arising out
of the interpretation or application of the Convention. The Sixth Committee
was assisted in both instances by a drafting committee established by it. The
General Assembly adopted by resolution the Conventions, and the Optional
Protocol relevant to the Convention on Special Missions, recommended by the
Sixth Committee, and opened the Conventions and the Optional Protocol for
signature and ratification or for accession.10 8 A resolution on the settlement of
civil claims was also adopted in connexion with the Special Missions Conven-
tion.

9. Conclusions

100. With the assistance of the Working Group, established at its thir-
tieth session and enlarged at its thirty-first session,109 the International Law
Commission, in the light of the General Assembly's request for observations,
has made an evaluation of its own performance and of its potential. This has
been done on the basis of the information contained in Sections I to VIII
above.

101. This information shows that the techniques and procedures pro-
vided in the Statute of the Commission, as they have evolved during a period
of three decades, are well adapted for the object stated in Article I and further
defined in Article 15 of its Statute, i.e. "the progressive development of inter-
national law and its codification".

102. Nevertheless, experience has shown that it is not normally feasible
in any particular case to separate the elements of progressive development
from those of codification and that the Commission as a permanent body of
legal experts is well qualified to prepare draft conventions or articles in those
cases in which elements of progressive development predominate, as well as
those in which elements of codification predominate.

103. The Commission, while constantly keeping under review its tech-
niques and procedures and adapting them to meet the needs of circumstances
as they arise, considers that, on the whole, its rate of progress is satisfactory
having regard to the time and resources at its disposal and the assistance which
it requires from Governments at all stages.

104. Institutional features which contribute to the efficient performance
of its functions by the Commission are (a) Special Rapporteurs, (b) the Draft-
ing Committee and (c) Working Groups.

(a) The institution of Special Rapporteurs was foreseen in the Statute of
the Commission. The institution has served the Commission well, but it will be



necessary to provide the Special Rapporteurs with more assistance and more
facilities to enable them to perform their duties in the future.

(b) The Drafting Committee, which has a somewhat wider mandate
than a normal drafting committee, is an indispensable and very effective organ
of the Commission.

(c) For preliminary examination of the scope of new topics, and for spe-
cial topics assigned to the Commission by the General Assembly, Working
Groups created ad hoc have also proved to be valuable.

105. It is essential not only that the Commission should produce drafts of
a high technical quality, but also that these drafts should reflect the comments
and observations of Governments whether made directly or through their
representatives in the General Assembly. The established procedures do, in
fact, provide such opportunities for Governments to make comments and
observations and for the Commission to examine them. It may, however, well
become necessary for the Commission to make more use of questionnaires
addressed to Governments than it has done in the past.

106. Finally, it should be noted that there is a risk that the rate of pro-
gress of the Commission may be impeded by its agenda becoming too con-
gested; and it is for consideration whether topics selected for inclusion in its
programme should, where appropriate, be specific rather than general.

ANNEX

Statute of the International Law Commission

Article I

1. The International Law Commission shall have for its object the promotion of the
progressive development of international law and its codification.

2. The Commission shall concern itself primarily with public international law, but
is not precluded from entering the field of private international law.

CHAPTER I. ORGANIZATION OF THE INTERNATIONAL LAW COMMISSION

CHAPTER II. FUNcTIONS OF THE INTERNATIONAL LAW COMMISSION

Article 15

In the following articles the expression "progressive development of international
law" is used for convenience as meaning the preparation of draft conventions on subjects
which have not yet been regulated by international law or in regard to which the law has
not yet been sufficiently developed in the practice of States. Similarly, the expression
"codification of international law" is used for convenience as meaning the more precise
formulation and systematization of rules of international law in fields where there already
has been extensive State practice, precedent and doctrine.

A. PROGRESSIVE DEVELOPMENT OF INTERNATIONAL LAW

Article 16

When the General Assembly refers to the Commission a proposal for the progressive
development of international law, the Commission shall follow in general a procedure on
the following lines:



(a) It shall appoint one of its members to be Rapporteur;

(b) It shall formulate a plan of work;

(c) It shall circulate a questionnaire to the Governments, and shall invite them to
supply within a fixed period of time data and information relevant to items included in
the plan of work;

(d) It may appoint some of its members to work with the Rapporteur on the
preparation of drafts pending receipt of replies to this questionnaire;

(e) It may consult with scientific institutions and individual experts; these experts
need not necessarily be nationals of Members of the United Nations. The Secretary-
General will provide, when necessary and within the limits of the budget, for the
expenses of these consultations of experts;

(f) It shall consider the drafts proposed by the Rapporteur;

(g) When the Commission considers a draft to be satisfactory, it shall request the
Secretary-General to issue it as a Commission document. The Secretariat shall give all
necessary publicity to this document which shall be accompanied by such explanations
and supporting material as the Commission considers appropriate. The publication shall
include any information supplied to the Commission in reply to the questionnaire
referred to in sub-paragraph (c) above;

(h) The Commission shall invite the Governments to submit their comments on
this document within a reasonable time;

(i) The Rapporteur and the members appointed for that purpose shall reconsider
the draft taking into consideration these comments and shall prepare a final draft and
explanatory report which they shall submit for consideration and adoption by the Com-
mission;

(j) The Commission shall submit the draft so adopted with its recommendations
through the Secretary-General to the General Assembly.

Article 17

1. The Commission shall also consider proposals and draft multilateral conventions
submitted by Members of the United Nations, the principal organs of the United Nations
other than the General Assembly, specialized agencies, or official bodies established by
inter-governmental agreement to encourage the progressive development of international
law and its codification, and transmitted to it for that purpose by the Secretary-General.

2. If in such cases the Commission deems it appropriate to proceed with the study
of such proposals or drafts, it shall follow in general a procedure on the following lines:

(a) The Commission shall formulate a plan of work, and study such proposals or
drafts, and compare them with any other proposals and drafts on the same subjects;

(b) The Commission shall circulate a questionnaire to all Members of the United
Nations and to the organs, specialized agencies and official bodies mentioned above
which are concerned with the question, and shall invite them to transmit their comments
within a reasonable time;

(c) The Commission shall submit a report and its recommendations to the General
Assembly. Before doing so, it may also, if it deems it desirable, make an interim report to
the organ or agency which has submitted the proposal or draft;

(d) If the General Assembly should invite the Commission to proceed with its
work in accordance with a suggested plan, the procedure outlined in article 16 above
shall apply. The questionnaire referred to in paragraph (c) of that article may not, how-
ever, be necessary.



B. CODIFICATION OF INTERNATIONAL LAW

Article 18

1. The Commission shall survey the whole field of international law with a view to
selecting topics for codification, having in mind existing drafts whether governmental or
not.

2. When the Commission considers that the codification of a particular topic is
necessary or desirable, it shall submit its recommendations to the General Assembly.

3. The Commission shall give priority to requests of the General Assembly to deal
with any question.

Article 19

1. The Commission shall adopt a plan of work appropriate to each case.
2. The Commission shall, through the Secretary-General, address to Governments a

detailed request to furnish the texts of laws, decrees, judicial decisions, treaties,
diplomatic correspondence and other documents relevant to the topic being studied and
which the Commission deems necessary.

Article 20

The Commission shall prepare its drafts in the form of articles and shall submit them
to the General Assembly together with a commentary containing:

(a) Adequate presentation of precedents and other relevant data, including
treaties, judicial decisions and doctrine-

(b) Conclusions relevant to:
(i) The extent of agreement on each point in the practice of States and in doc-

trine;
(ii) Divergencies and disagreements which exist, as well as arguments invoked in

favour of one or another solution.

Article 21

I. When the Commission considers a draft to be satisfactory, it shall request the
Secretary-General to issue it as a Commission document. The Secretariat shall give all
necessary publicity to the document including such explanations and supporting material
as the Commission may consider appropriate. The publication shall include any informa-
tion supplied to the Commission by Governments in accordance with article 19. The
Commission shall decide whether the opinions of any scientific institution or individual
experts consulted by the Commission shall be included in the publication.

2. The Commission shall request Governments to submit comments on this docu-
ment within a reasonable time.

Article 22

Taking such comments into consideration, the Commission shall prepare a final draft
and explanatory report which it shall submit with its recommendations through the
Secretary-General to the General Assembly.

Article 23

1. The Commission may recommend to the General Assembly:
(a) To take no action, the report having already been published.
(b) To take note of or adopt the report by resolution:



(c) To recommend the draft to Members with a view to the conclusion of a con-
vention;

(d) To convoke a conference to conclude a convention.
2. Whenever it deems it desirable, the General Assembly may refer drafts back to

the Commission for reconsideration or redrafting.

Article 24

The Commission shall consider ways and means for making the evidence of cus-
tomary international law more readily available, such as the collection and publication of
documents concerning State practice and of the decisions of national and international
courts on questions of international law, and shall make a report to the General Assem-
bly on this matter.

CHAPTER III. CO-OPERATION WITH OTHER BODIES

NOTES

I A general introduction to the International Law Commission and its work is given
by the publication entitled "The Work of the International Law Commission" (United
Nations publication E.72.I.17) a second revised edition of which is to be published soon.
The publication contains, in particular, an account of the organization, programme and
methods of work of the Commission as well as brief descriptions of the various topics of
international law which have been dealt with by the Commission. It also gives an
account of the actions decided upon by the General Assembly following the considera-
tion of the topics by the Commission and of the results achieved by diplomatic confer-
ences or the Assembly itself when considering draft articles prepared by the Commission.

2 Yearbook of the International Law Commission, 1949, pp. 10-11, Ist meeting, para.
18. 3At its first two sessions, the International Law Commission, pursuant to article 24
of its Statute, considered ways and means for making the evidence of customary
international law more readily available and made recommendations thereon to the Gen-
eral Assembly. The publications entrusted to the Codification Division referred to above
had their origin in the said recommendations of the International Law Commission and
actions taken by the General Assembly.

4 During its first thirty-one sessions, however, the Commission, with the endorsement
of the General Assembly, has worked almost exclusively in the field of public interna-
tional law.

5 See the annex to the present report.
6 Yearbook of the International Law Commission, 1956, vol. II, document A/3159,

paras. 25-27.
71bid., 1961, vol. II, document A/4843, paras. 29-32.
81bid., 1966, vol. II, document A/6309/Rev.1, Part II, para. 35.
91bid., 1967, vol. II, document A/6709/Rev.l, para. 23.
10Ibid., 1971, vol. II (Part Two), document A/8410/Rev.1, para. 50.
11 Ibid., 1974, vol. II (Part One), document A/9610/Rev.l, para. 83.
121bid., 1978, vol. II (Part Two), document A/33/10, para. 72.
'3 See, for example, General Assembly resolutions 31/97 of 15 December 1976,

32/151 of 19 December 1977 and 33/139 of 19 December 1978.
14 Document A/CN.4/Rev.I.
15The sense of the Commission was that, while the codification of the whole of

international law was the ultimate objective, it was desirable for the present to begin



work on the codification of a few of the topics, rather than to discuss a general systematic
plan which might be left to later elaboration (Yearbook of the International Law Commis-
sion, 1949, p. 280, para. 14, infine).

161bid., p. 281, para. 16. The eleven topics not selected by the Commission were the
following: subjects of international law; sources of international law; obligations of inter-
national law in relation to the law of States; fundamental rights and duties of States;
domestic jurisdiction; recognition of acts of foreign States: obligations of territorial juris-
diction; territorial domain of States; pacific settlement of international disputes: extradi-
tion; laws of war (ibid., pp. 280-281, para. 15).

17 In pursuance of General Assembly resolution 899 (IX) of 14 December 1954, the
Commission grouped together systematically all the rules it bad adopted concerning the
"rfgime of the high seas" and "rfgime of territorial waters" (two topics included in the
1949 list) with those which it had earlier elaborated regarding the continental shelf, the
contiguous zone and the conservation of the living resources of the sea in a single final
consolidated draft entitled "Articles concerning the law of the sea" (Yearbook of the Inter-
national Law Commission, 1956, vol. II, document A/3159, para. 33).

18A topic the Commission considered but which was not included in the 1949 list or
referred to it by the General Assembly was the topic "Ways and means for making the
evidence of customary law more readily available". This topic was considered by the
Commission on the basis of article 24 of its Statute.

19 Yearbook of the International Law Commission, 1971, vol. 11 (Part Two), document
A/CNA/245.

2 0 lbid., 1977, vol. II (Part Two), document A/32/10, paras. 108 and 110.
21Ibid., para. 109.
22 Yearbook of the International Law Commission, 1978, vol. II (Part Two), document

A/33/10, para. 73.
23 Part II of the draft articles on treaties concluded between States and international

organizations or between international organizations, currently under preparation, also
sets out rules governing the conclusion and entry into force of the treaties falling within
the scope of the draft articles.

24
It may be recalled that originally the Commission at its fifth session (1953)

adopted a draft convention on arbitral procedure. See para. 80.
25 Yearbook of the International Law Commission, 1963, vol. 11, document A/5509,

paras. 51-61 and ibid., annexes I and 2.
2 6 1bid., 1971, vol. II (Part One), document A/8410/Rev.l, paras. 114-118.
27

Ibid., 1974, vol. II (Part One), document A/9610/Rev.l, paras. 146-159.
28 1bid., 1978, vol. II (Part Two), document A/33/IO, paras. 179-190.
29 Thus, for example, members of the Sub-committees on State responsibility and on

succession of States and Governments submitted memoranda and working papers printed
in the Yearbook of the Commission (Yearbook of the International Law Commission, 1963,
vol. 11, at pp. 237-259 and 282-300). The Chairman of the Sub-Committee on treaties
concluded between States and international organizations or between two or more inter-
national organizations sent to the members of the Sub-Committee a questionnaire
requesting their views on the methods of treating the topic and its scope, the replies to
which are, together with the questionnaire, printed in the Commission's Yearbook (Year-
book of the International Law Commission, 1971, vol. II (Part Two), document
A/CN.4/250). Members of the Sub-committee on the law of non-navigational uses of
international watercourses also submitted memoranda setting forth suggestions on the
contents of a working plan for the topic as well as on organizational and substantive
matters having a bearing on such a plan (Yearbook of the International Law Commission,
1974, vol. II (Part One), document A/9610/Rev.l, Chapter V, Annex, para. 5).

30 Yearbook of the International Law Commission, 1963, vol. II, document A/5509,
paras. 54 and 60.

31Ibid.. 1956., vol. Ii, document A/3159, para. 36.
3 2 1bid., 1961. vol. i, 597th, 620th and 621st meetings and ibid., vol. II, document

A/4843, paras. 38-39.



33 For reports submitted by the Special Rapporteur for the purpose of the second
reading by the Commission of a set of draft articles, the Special Rapporteur also has
available to him the written comments and observations on the preliminary draft articles
received from Governments and, if requested, intergovernmental organizations (see para.
50).

34See Yearbook of the International Law Commission, 1954, vol. II, document
A/2693, paras. 60 and 63; and ibid., 1956, vol. II, document A/3159, paras. 15-18.

35
Ibid., 1974, vol. II (Part One), document A/9610/Rev.1, chapter V and ibid.,

1975, vol. II, document A/10010/Rev.1. para. 138.
36 For example, this method was used in connection with the gathering of data and

information on the topics "law of treaties", "arbitral procedure" and "rfgime of the high
seas". See ibid., 1949, document A/925, para. 22 and ibid., 1950, vol. II, document
A/1316, paras. 160, 165 and 182.

37 For example, questionnaires have been prepared during recent years for the pur-
pose of gathering data and information from international organizations on the topics
"relations between States and international organizations" and "question of treaties con-
cluded between States and international organizations or between two or more interna-
tional organizations", such data and information being needed for the study of those
topics by the Special Rapporteurs concerned. See ibid., 1971., vol. II (Part One), docu-
ment A/8410/Rev.l, para. 15; ibid., 1978, vol. II (Part Two), document A/33/10, paras.
148, 150-153.

3 8lbid., 1958, vol. II, document A/3859, para. 65, p. 108.
39 In certain cases the need for making an over-all review of a given set of draft arti-

cles arises before adopting them provisionally in first reading. Thus, for example, in the
course of the current session the Commission undertook an over-all review of all the draft
articles on succession of States in respect of State property and State debts, including
those articles of the draft adopted previously in the course of its first reading.

40 Yearbook of the International Law Commission, 1971, vol. II (Part One), document
A/8410/Rev.I, para. 39, and vol. II (Part Two), documents A/CN.4/L.174 and Add.l-6.

41 Ibid., 1956, vol. II, document A/3159, para. 28. This recommendation was pre-
ceded by an expos& of the reasons upon which it was based, reproduced above at para.
13.

42 1bid., 1961, vol. II, document A/4843, para. 27.
43 1bid., 1966, vol. II, document A/6309/Rev.l, para. 36.
441bid., 1971, vol. II (Part One), document A/8410/Rev.l, para. 57.
45 1bid., 1974, vol. II (Part One), document A/9610/Rev.1, para. 84.
46 Ibid., 1958, vol. II, document A/3859, para. 50.
47 Official Records of the General Assembly, Supplement No. 10 (A/33/10).
48 Yearbook of the International Law Commission, 1967, vol. II, document

A/6769/Rev.1, para. 33.
49 1bid., 1971, vol. II (Part One), document A/8410/Rev.l, para. 59.
50 bid., 1956, vol. II, document A/3159, paras. 30-32.
51 The Commission was confronted with the question from its very first session held

in 1949. On that occasion, having been instructed by General Assembly resolution 178
(II) of 21 November 1947 to prepare a draft declaration on rights and duties of States
on the basis of a Panamanian draft, the Commission came to the conclusion that its func-
tion in relation to the draft declaration fell within neither of the two principal duties laid
down upon it by its Statute, but constituted a "special assignment" from the General
Assembly. Thereafter, the Commission submitted its 1949 draft "Declaration on the
Rights and Duties of States" immediately to the General Assembly, placing on record its
conclusion that it was for the General Assembly to decide what further course of action
should be taken in relation to the draft Declaration and, in particular, whether it should
be transmitted to Governments of Member States for comments (ibid., 1949, document
A/295, para. 53).

52 1bid., 1954, vol. II, document A/2693, paras. 41-50.



53In 1977, the Commission expressed the opinion that the draft code could be
reviewed in the future if the General Assembly so wishes (ibid., 1977, vol. II (Part Two),
document A/32/10, para. I11). An item entitled "Draft Code of Offences against the
Peace and Security of Mankind" was inscribed on the agenda of the thirty-second session
(1977) of the General Assembly at the request of certain Member States. After con-
sideration by the Sixth Committee, the General Assembly at its thirty-third session
adopted resolution 33/97 of 16 December 1978; thereby it invited Member States and
relevant international intergovernmental organizations to submit their comments and
observations on the draft Code. The Assembly also decided to include the item in the
provisional agenda at its thirty-fifth session (1981).

54 JbiL, 1972, vol. II, document A/8710/Rev.l, paras. 58-64.
55 1bid., 1956, vol. II, document A/3159, para. 22.
5
6Ibid., 1960, vol. II, document A/4425, para. 15.

57 1bid., 1961, vol. II, document A/4843, para. 19.
58See para. 18.
59The exercise by the General Assembly of its functions regarding the International

Law Commission also takes place sometimes in the context of the consideration of
separate items included in its agenda.60 For example, General Assembly resolutions 685 (VII) of 5 December 1952
(diplomatic intercourse and immunities), 799 (VIII) of December 1953 (State responsi-
bility) and 1400 (XIV) of 21 November 1959 (right of asylum).

61 For example, General Assembly resolutions 1453 (XIV) of 7 December 1959
(juridical regime of historic waters, including historic bays), 2272 (XXII) of 1 December
1967 (most-favoured-nation clause) and 2501 (XXIV) of 12 November 1969 (question of
treaties concluded between States and international organizations or between two or
more international organizations).

62For example, General Assembly resolution 2400 (XXIII) of I 1 December 1968
(State responsibility).

63 For example, General Assembly resolution 3071 (XXVIII) of 30 November 1973
(international liability for injurious consequences arising out of acts not prohibited by
international law).

64 For example, General Assembly resolution 3071 (XXVIII) of 30 November 1973
(the law of non-navigational uses of international watercourses).

65For example, in connection with the preparation by the Commission of its 1956
draft articles on the law of the sea, see General Assembly resolution 789 (VIII) of 7
December 1953 and 899 (IX) of 14 December 1954.

66 For example, General Assembly resolution 2501 (XXIV) of 12 November 1969
(question of treaties concluded between States and international organizations or
between two or more international organizations).

61 For example, General Assembly resolution 1902 (XVIII) of 13 November 1963
(law of treaties).

68 For example, General Assembly resolution 33/139 of 19 December 1978 (the law
of non-navigational uses of international watercourses).

69For example, General Assembly resolution 1687 (XVI) of 18 December 1961
(special missions).

70For example, General Assembly resolution 1289 (XIII) of 5 December 1958 (rela-
tions between States and international organizations).

71 For example, General Assembly resolution 32/151 of 19 December 1977 (interna-
tional liability for injurious consequences arising out of acts not prohibited by interna-
tional law; jurisdictional immunities of States and their property).

72 General Assembly resolution 2272 (XXII) of 1 December 1977 (State responsibil-
ity).

73 General Assembly resolution 374 (IV) of 6 December 1949.
74 General Assembly resolution 685 (VII) of 5 December 1952.
75 General Assembly resolution 1686 (XVI) of 18 December 1961.



76For example, General Assembly resolution 3495 (XXX) of 15 December 1975
(State responsibility).

77For example, General Assembly resolution 3071 (XXVIII) of 30 November 1973
(State responsibility).

78For example, General Assembly resolution 31/97 of 15 December 1976 and
32/151 of 19 December 1977 (succession of States in respect of matters other than
treaties; question of treaties concluded between States and international organizations or
between two or more international organizations).

79For example, General Assembly resolutions 2780 (XXVI) of 3 December 1971
and 2926 (XXVII) of 28 November 1972 (the law of non-navigational uses of interna-
tional watercourses).

80For example, General Assembly resolutions 2780 (XXVI) of 3 December 1971
(question of the protection and inviolability of diplomatic agents and other persons enti-
tled to special protection under international law) and 3071 (XXVIII) of 30 November
1973 (succession of States in respect of matters other than treaties; most-favoured-nation
clause).

81 For example, General Assembly resolution 2780 (XXVI) of 3 December 1971
(State responsibility).

82For example, General Assembly resolution 2634 (XXV) of 12 November 1970
(succession of States in respect of matters other than treaties).

83For example, General Assembly resolutions 2780 (XXVI) of 3 December 1971
(succession of States in respect of treaties), 3495 (XXX) of 15 December 1975 (most-
favoured-nation clause) and 33/139 of 19 December 1978 (succession of States in
respect of matters other than treaties).

84 For example, General Assembly resolutions 2045 (XX) of 8 December 1965 (law
of treaties), 2167 (XXI) of 5 December 1966 (special missions), 2634 (XXV) of 12
November 1970 (relations between States and international organizations), 3071
(XXVIII) of 30 November 1973 (succession of States in respect of treaties) and 32/151
of 19 December 1977 (most-favoured-nation clause).

85 For example, General Assembly resolution 33/139 of 19 December 1978 (status of
the diplomatic courier and the diplomatic bag not accompanied by diplomatic courier).

86 For example, General Assembly resolutions 32/151 of 19 December 1977 (second
part of the topic of relations between States and international organizations; status of the
diplomatic courier and the diplomatic bag not accompanied by diplomatic courier) and
33/139 of 19 December 1978 (State responsibility).

87For example, by its resolution 900 (IX) of 14 December 1954, the General
Assembly decided to refer to the International Law Commission the report of the Inter-
national Technical Conference on the Conservation of the Living Resources of the Sea
"as a further technical contribution to be taken into account in its study of the questions
to be dealt with in the final report on the law of the sea".

88General Assembly resolutions 1765 (XVII) of 20 November 1962 and 1902
(XVIII) of 18 November 1963.

89 Ibid.
90 Ibid.
91 See paragraph 33 above.
92 See paragraph 25 above.
93 General Assembly resolution 1288 (XIII) of 5 December 1958. A somewhat simi-

lar decision was taken by the General Assembly in connection with the Commission's
draft articles on representation of States in their relations with international organizations.
In resolution 2780 (XXVI) of 3 December 1971, the Assembly decided to elaborate and
conclude a convention on the basis of the draft articles, but it postponed its decision as to
the body to be entrusted with that task. An item entitled "Representation of States in
their relations with international organizations" was included in the provisional agenda of
the next regular session of the General Assembly.

94General Assembly resolution 3315 (XXIX) of 14 December 1974.



95 General Assembly resolution 1282 (XIII), 2780 (XXVI), 3315 (XXIX) and
33/139.

96 General Assembly resolution 1450 (XIV) of 7 December 1959. By its resolution
1504 (XV) of 12 December 1960, the General Assembly decided that the provisional set
of draft articles on special missions adopted by the International Law Commission in
1960 be referred to the Conference so that they may be considered together with the
draft articles on diplomatic intercourse and immunities.

97General Assembly resolution 1685 (XVI) of 18 December 1961.
98 General Assembly resolution 2166 (XXI) of 5 December 1966.
99 General Assembly resolution 2966 (XXVII) of 14 December 1972.
100 General Assembly resolution 3496 (XXX) of 15 December 1975.
101 General Assembly resolutions 1813 (XVII) of 18 December 1962 (consular rela-

tions) and 2287 (XXII) of 6 December 1967 (law of treaties).
IL2 In some cases, such as that of the Conferences on the Representation of States in

their Relations with International Organizations and on Succession of States in Respect
of Treaties, the General Assembly decided on the question of participation at the confer-
ence at a session subsequent to one at which it decided upon the convening of a
conference to consider the draft articles adopted by the Commission and to conclude a
convention thereon. Items entitled "Participation in the United Nations Conference on
the Representation of States in Their Relations with International Organizations, to be
held in 1975" and "Conference of plenipotentiaries on succession of States in respect of
treaties" were included in the provisional agendas of the twenty-ninth and thirty-first ses-
sions, respectively, of the General Assembly for the purpose of determining questions of
participation and other organizational matters.

103 General Assembly resolutions 2273 (XXII) of 1 December 1967 (special mis-
sions) and 2926 (XXVII) of 28 November 1972 (internationally protected persons).

104 Ibid.
105 General Assembly resolution 2419 (XXIII) of 18 December 1968.
106 General Assembly resolution 2273 (XXII) and 2419 (XXIII). The draft articles

on the prevention and punishment of crimes against diplomatic agents and other interna-
tionally protected persons had been prepared by a working group established for that
purpose by the International Law Commission.

107 Ibid.
108 General Assembly resolutions 2530 (XXIV) of 8 December 1969 (Convention on

Special Missions and related Optional Protocol concerning the compulsory settlement of
disputes) and 3166 (XXVIII) of 14 December 1973 (Convention on the Prevention and
Punishment of Crimes against Internationally Protected Persons, including Diplomatic
Agents). When adopting the latter Convention by resolution 3166 (XXVIII), the General
Assembly recognized in that resolution that the provisions of the "Convention could not
in any way prejudice the exercise of the legitimate right to self-determination and
independence, in accordance with the purposes and principles of the Charter of the
United Nations and the Declaration on Principles of International Law concerning
Friendly Relations and Co-operation among States in accordance with the Charter of the
United Nations, by peoples struggling against colonialism, alien domination, foreign
occupation, racial discrimination and apartheid". The Assembly also decided that its reso-
lution 3166 (XXVIII), "whose provisions are related to the annexed Convention shall
always be published together with it".

109 See the report of the International Law Commission on the work of its thirty-first
session, Official Records of the General Assembly, Thirty-fourth Session, Supplement No. 10
(A/34/10), chapter VIII.

H. OFFICE OF LEGAL AFFAIRS

This section contains a brief summary of the techniques and procedures
used in the elaboration of certain multilateral treaties in which the Office of



Legal Affairs was involved. In order to avoid repetitions, they do not include
those treaties promulgated through the International Law Commission or those
already dealt with by other offices of the United Nations (e.g., Division of
Human Rights) or the specialized or related agencies.

The treaty-making process of each instrument dealt with here is reviewed
in three stages: initial, intermediate and final. An attempt is made in each case
to show: how and by whom the process was initiated; how the drafts were
prepared; which organs had participated in the work; whether governmental
representatives or experts were used; by what methods views of Governments
and other international organizations were obtained; and how the final text
was adopted.

1. Convention on the Privileges and Immunities of the United Nations

(a) First stage

1. The Executive Committee of the Preparatory Commission of the
United Nations established ten committees on 1 September 1945 to undertake
certain tasks in preparation for the second meeting of the Preparatory Com-
mission.' Committee 5, the Legal Committee, was entrusted, inter alia, to
prepare studies and make recommendations on the privileges and immunities
of the United Nations, its officials, the representatives of Members and inter-
national officials who might be appointed in an expert capacity by the organs
of the United Nations. 2

2. The Secretariat included in a draft agenda for Committee 5 an item
on privileges and immunities with a section on the drafting of a resolution call-
ing the attention of the General Assembly to the question and recommending
that it "should appoint a special committee to deal with this subject (Commit-
tee of jurists, constitutional committee)". 3 Using, as a basis, the proposal made
by one delegation, 4 Committee 5 prepared and adopted on 4 October 1945 its
report to the Executive Committee on the question of immunities and
privileges.5 It consisted of a draft resolution by which the Executive Commit-
tee would have, inter alia, approved an attached report on the question 6 and
recommended to the Preparatory Commission that it transmit that report to
the General Assembly for consideration. "

3. The report of Committee 5 on the question was modified when it was
presented to the Executive Committee on 12 October 1945. The draft, as
revised and submitted by Committee 5, provided for a recommendation of the
Executive Committee that the report on the question "drawn up by a Commit-
tee established by the Executive Committee" be, if approved by the Prepara-
tory Commission, referred to the General Assembly for its consideration. 7 That
report was placed in an appendix and re-titled "Study on Immunities and
Privileges". As so modified, the recommendation was unanimously approved
by the Executive Committee, although modifications were made by the Com-
mittee to one of the paragraphs of the appended study. 8 The recommendation
and appended study eventually formed section 5 of chapter V of the Executive
Committee's report. 9

4. On 26 November 1945, the Chairman of the Executive Committee
presented its report to the Preparatory Commission. The report was remitted
for detailed discussion to eight technical committees. Committee 5 was to con-



sider and report, inter alia, on chapter V of the Executive Committee's report
and on any proposals or amendments submitted by delegations on matters fall-
ing within the scope of that chapter. ' 0

5. At its second meeting, on 28 November 1945, Committee 5 decided to
appoint a sub-committee on privileges and immunities, as the portions of the
Executive Committee's report on that question "needed more detailed study
which could most suitably be done" in a sub-committee, II and later elected the
representatives of eight States as members of the sub-committee. ' 2

6. Available to members of the Committee and its Sub-committee on
Privileges and Immunities were a number of relevant documents submitted by
the Secretariat, e.g. texts of national legislation, League of Nations practice,
statement made by the Rapporteur of Committee IV/2 of the San Francisco
Conference and existing arrangements established by the constituent instru-
ments of certain organizations and specialized agencies.13 The only proposal
circulated was a "draft resolution" proposed by one delegation recommending
that the General Assembly in its First Session adopt "Convention on the
Immunities, Facilities and Privileges of the United Nations, of Representatives
of its Members and of its Officials". ' 4

7. On 10 December 1945, the Sub-Committee on Privileges and Immuni-
ties presented to the Legal Committee its report,' 5 which contained a draft
recommendation together with a draft convention for submission to the Gen-
eral Assembly.16 That draft contained a preamble (four paragraphs) and ten
articles. 17

(b) Intermediate stage

8. The Legal Committee held a general discussion during which some
delegates indicated their view that it would be more advisable to concentrate
on the material contained in the Study appended to the Executive Committee's
report mentioned earlier than to submit a draft convention to the Assembly. It
was said that a convention was an extremely difficult document to draft and
required much time and detailed study. Several amendments and additions
were made subsequently by the Legal Committee during its article-by-article
examination.

9. The Chairman of the Sub-Committee, on his own behalf, proposed on
14 December 194518 two additions to the draft Conventions as prepared by his
Sub-Committee, one involving an additional paragraph to an article, the other
involving the addition of a new (11 th) article. The Committee then proceeded
to an article-by-article examination of the draft Convention. At that meeting,
five articles were passed without comment while one was adopted with certain
modifications.

10. At its tenth and final meeting, on 15 December 1945, the draft Con-
vention in toto was submitted to a vote and was approved unanimously. 19 It
consisted of a preamble (four paragraphs) and twelve articles, plus a few
explanatory or interpretative footnotes. Many delegations did, however, make
important reservations concerning the different articles and it was quite clearly
understood that these delegations were at complete liberty to take up again
various points at a later stage. 20

I1. The Chairman of the Legal Committee introduced its report to the
third plenary meeting of the Preparatory Commission held on 18 December



1945. He explained in his introduction that the feeling in the Committee was
that it was too early to drav up a final convention on the question, but that
the proposed draft might be submitted to the General Assembly as a working
paper. The Preparatory Commission approved without discussion 2' the report
of the Legal Committee. That recommendation, together with the Study on the
question (with annex) and the draft Convention, inter alia, formed chapter VII
of the Report of the Preparatory Commission 22 to the first session of the Gen-
eral Assembly.

12. At the first session, a Sub-Committee on Privileges and Immunities
was established under the Sixth Committee, to study the question. It recom-
mended the conclusion of a general Convention between the United Nations
as an Organization, on the one hand, and each of its Members individually on
the other hand. A draft with nine articles and 36 sections was subsequently
prepared.

(c) Final stage: General Assembly adoption of the Convention on the Privileges
and Immunities of the United Nations

13. The Sixth Committee, by a unanimous vote, adopted the draft intro-
duction and draft resolution recommended by its Sub-Committee and noted
that in making its recommendation to the Assembly to propose to the
Members the annexed general Convention on the privileges and immunities of
the United Nations it had examined the respective advantages, as methods of
implementing the provisions of Article 105 of the Charter, of the Assembly (a)
making recommendations or (b) proposing conventions to the Members of the
Organization.

14. On 13 February 1946, the General Assembly adopted, without objec-
tion,23 resolution 22 A (I) of 13 February 1946 approving the annexed Con-
vention on the Privileges and Immunities of the United Nations and proposing
it for accession by each Member of the Organization. The Convention 24

entered into force as regards each State on the date of deposit of its instrument
of accession, in accordance with Section 32 of the Convention.

2. Constitution of the International Refugee Organization

(a) Initial stage

1. The question of the refugees was included in the agenda of the Gen-
eral Assembly at the first part of its first session, 25 and was allocated to its
Third Committee. The Third Committee devoted seven meetings to the full
discussion of the problem and drew up a compromise text, which was adopted
by General Assembly resolution 8 (I) of 12 February 1946 by which the
Assembly referred and recommended to the Economic and Social Council that
it take into consideration in this matter the principle that the future of such
refugees or displaced persons should become the concern of whatever interna-
tional body may be recognized or established later.

2. Accordingly, the Economic and Social Council by resolution 3 (II)
adopted on 16 February 1946 established a Special Committee on Refugees
and Displaced Persons. The Special Committee was composed of nineteen
members of the United Nations; the Director of the Inter-governmental Coin-



mittee on Refugees and the Director-General of the United Nations Relief and
Rehabilitation Administration or their representatives were invited to sit with
the Committee in a consultative capacity. The function of the Committee was
to carry out promptly a thorough examination in all its aspects of the problems
of refugees and displaced persons of all categories, and to make a report
thereon to the Council at its second session. The report of the Committee,
after revision pursuant to directions given by the Council, should be communi-
cated to the Members for comments. The report, together with the comments
of the Members, should then be reviewed by the Council at its third session
and the observations and recommendations of the Council thereon transmitted
to the General Assembly.

(b) Intermediate stage

3. The Special Committee on Refugees and Displaced Persons met in
London from I April to I June 1946 and devoted 45 meetings to the con-
sideration of the question. On the issue concerning the establishment of an
international organization of a non-permanent character to deal with the prob-
lems of refugees and displaced persons, the Special Committee appointed a
Sub-Committee on Organization and Finance composed of 14 Member States.
The Sub-Committee held eight meetings, during which a drafting group com-
posed of seven Members, with representatives of the United Nations Relief
and Rehabilitation Administration and the International Refugee Organization
sitting in a consultative capacity, was set up to make suggestions as to the form
of the future body and its relationship to the United Nations and to prepare
the body's constitution as well as to propose an appropriate international
administrative regime until the international body in question was in a position
to commence its duties.

4. The Drafting Group had before it several documents, including two
draft constitutions of the International Refugee Organization, submitted by the
delegations of Canada and the United States respectively. 26 As the time at its
disposal was extremely limited, it was not found possible to complete the tasks
satisfactorily and it was decided to forward only certain suggestions in regard to
the general principles which would govern the drafting of the constitution of
the future body. The suggestions were presented in the form of draft articles
which could be readily used as a basis for the drafting of a constitution. 27 It
was made clear, however, that the draft articles would have to be revised from
a technical and legal point of view before their incorporation by the Economic
and Social Council in a final draft constitution for submission to Governments.

5. The Sub-Committee on Organization and Finance discussed the
suggestions for the proposed constitution contained in the report of its Drafting
Group at its seventh meeting, during which it made amendments to the sugges-
tions, including the addition of an article on Finance. A report of the Sub-
Committee on Organization and Finance28 was submitted to the Special Com-
mittee on Refugees and Displaced Persons. The Special Committee considered
the report of the Sub-Committee at its 41st meeting, during which the sugges-
tions were further revised.29 A report was adopted by the Special Committee
whereby it, inter alia, recommended that the Economic and Social Council
arrange for the completion of the constitution of the International Refugee
Organization based on the suggestion in the form of draft articles included in



the report. It also recommended that a group of experts be appointed to exam-
ine the financial questions of the proposed international body.

6. The Economic and Social Council considered the report of the Special
Committee at its 13th and 15th meetings, during which it revised and amended
the suggestions for a draft constitution of the International Refugee Organiza-
tion contained in section I of chapter IV of the report. By resolution 2/2 of 21
June 1948, the Council adopted a draft constitution of the International
Refugee Organization and two Annexes-Annex I on Definitions, and Annex II
on Budget for the First Financial Year.

7. The Council requested the Secretary-General to draft such technical
clauses as were necessary to complete the draft constitution from a legal point
of view and to transmit copies of the draft constitution as completed to
Members for their comments.

8. The Council established by the same resolution a Committee on the
Finance of the International Refugee Organization to prepare constitutional
provisional administrative and operational budgets for the first financial year of
the Organization and scales according to which contributions to these budgets
might be allocated equitably among the Members of the United Nations. The
Committee was composed of ten members: Canada, France, Netherlands,
Poland, Union of Soviet Socialist Republics, United Kingdom, United States
of America, with the addition of Brazil, China and Lebanon. The Director of
the Inter-governmental Committee on Refugees and the Director-General of
the United Nations Relief and Rehabilitation Administration, or their
representatives, were invited to sit with the Committee in a consultative capa-
city.

9. By resolution 2/2 of 21 June 1946, the Council adopted the interim
measures concerning refugees and displaced persons whereby it recommended
that the Secretary-General of the United Nations take such steps as might be
appropriate to plan the initiation of the work of the International Refugee
Organization.

10. The Committee on Finance of the International Refugee Organiza-
tion met in London from 6 July to 20 July 1946. The Committee prepared a
provisional administrative and operational budget for the International
Refugee Organization and recommended provisional scales of contributions to
the administrative budget and the operational budget. The report (document
E/REF.FIN/23) of the Committee was circulated to Governments for their
comments.

11. At its third session, the Economic and Social Council appointed a
Committee of the Whole on Refugees which at its fifth meeting appointed a
Sub-Committee on Refugees to consider the draft articles in the light of com-
ments received from Governments. The Sub-Committee appointed four Draft-
ing Sub-Committees, to deal with, respectively, the outstanding issues of func-
tions (Article II), membership (Article IV, para. 546), the resettlement of
refugees and the return of unaccompanied children and war orphans. A report
was submitted by the Sub-Committee to the Council on these issues. 30

12. With regard to the question of finance, the Council at its eighth meet-
ing appointed an Ad Hoc Committee on Finance. This Committee reviewed
the administrative budget proposed by the Committee on the Finances of the
International Refugee Organization in the light of observations made by



Governments and new information surfaced. 31 By resolution 18 (III) of 3
October 1946, the Council approved the draft constitution of the International
Refugee Organization as amended by it, the provisional budget for the first
financial year and an interim arrangement calling for the establishment of a
preparatory commission pending the coming into force of the constitution of
the International Refugee Organization. Both of these instruments were then
transmitted to the General Assembly.

(c) Final stage

13. At the second part of its first session, the General Assembly referred
the question relating to the draft constitution and the interim arrangement for
the establishment of a preparatory Commission to its Third Committee. Ques-
tions relating to finance, budget and the provisional scales of contributions
were referred to its Fifth Committee.

14. The Third Committee devoted 17 meetings to the detailed considera-
tion of the draft constitution and 65 amendments submitted thereto. At its 31st
meeting, the Third Committee appointed a Drafting Sub-Committee composed
of seven members to study those amendments relating to the draft constitution
of the International Refugee Organization concerning persons who had volun-
tarily assisted the enemy forces, and, at its 36th meeting, it appointed another
drafting committee composed of nine members to revise the text of the
amendments relating to the draft constitution on the functions and powers of
the International Refugee Organization. Twenty-two of the amendments were
adopted, 39 rejected and four withdrawn. By 18 votes to 5, with 5 abstentions,
the Third Committee recommended the adoption of the draft constitution as
amended by it (A/265).

15. The Fifth Committee considered the articles of the draft constitution
dealing with budgetary and financial questions (Article 10 on Finance and
Annex II on Budget and Contributions for the First Financial Year), including
14 amendments submitted thereto. Subsequently, Article 10 as amended was
adopted by 12 votes to 6, with 4 abstentions; Annex II as amended was
adopted by 12 votes to 7. A report of the Fifth Committee was submitted to
the General Assembly (A/275).

16. The General Assembly, on 15 December 1946 adopted resolution 62
(I), whereby, inter alia, it approved the constitution of the International
Refugee Organization and the Arrangement for a Preparatory Commission.

17. The General Assembly in resolution 62 (I) of 15 December 1946
requested the Secretary-General to open these two instruments for signature
and, in the case of the Constitution, to open it for signature either with or
without reservations as to subsequent acceptance, and urged Members of the
United Nations to sign these two instruments, and, where constitutional pro-
cedures permit, to sign the Constitution without reservations as to subsequent
acceptance. The constitution entered into force on 20 August 1948 in accor-
dance with its Article 18. It may be noted that the whole process (from June
1946 to December 1946) was six months and the time elapsed between conclu-
sion and entry into force of the instrument was 20 months.



3. Convention on the Privileges and Immunities of the Specialized Agencies

(a) Initial stage

1. When the General Assembly approved the Convention on the
Privileges and Immunities of the United Nations in 1946, it also adopted a
resolution on the co-ordination of the privileges and immunities of the Organi-
zation and the specialized agencies. The Assembly considered that there were
many advantages in the unification as far as possible of the privileges and
immunities enjoyed by the United Nations and the various specialized agen-
cies, and that the Organization's privileges and immunities should be regarded,
as a general rule, as a maximum criterion within which the various agencies
should enjoy such privileges and immunities as the appropriate fulfilment of
their respective functions might require. The Secretary-General was instructed
to begin negotiations with a view to the reconsideration of the privileges and
immunities provisions under which the specialized agencies then enjoyed in the
light of the general Convention.

(b) Intermediate stage: consultations between the Secretariat of the United
Nations and the secretariats of specialized agencies

2. The Secretary-General consulted the various specialized agencies in
pursuance of the above-mentioned resolution. Meetings were held in March
and July 1947 and were attended by representatives of the United Nations
Secretariat and of the secretariats of the specialized agencies. At the March
meeting it was unanimously agreed that the adoption of a single instrument
presented the best method for co-ordination and unification and would facili-
tate the task of States' parliaments which had to accede to the instruments. 32 A
single draft convention prepared by the Secretariat of the United Nations was
considered and discussed at the meetings.

3. Also discussed was the procedure to be followed for the adoption of
such a draft general convention. One method envisaged was the discussion and
adoption of such an instrument through the General Assembly. The other
method was the convening of a general conference of all States members of
the various specialized agencies, to which those agencies would be invited to
attend in a consultative capacity. The Conference would discuss and adopt the
text of a convention which it would propose for accession by Member States of
the Organization and non-Member States which were members of the special-
ized agencies. At the March meetings, the representatives of those agencies felt
that the second method was preferable, as it allowed them as well as those
members of the agencies non-Member States of the United Nations to partici-
pate more fully in the drafting and discussion of the Convention.

4. In submitting his report on the question to the second Assembly
session, the Secretary-General noted that while it remained for the Assembly
to take the final decision on the procedure to be followed, if a general confer-
ence of the specialized agencies were favourably decided upon, it would be
advisable to convene the conference in New York during the closing days of
the Assembly to save most representatives a special journey, thus reducing
expenses to a minimum.33



5. Subsequent to the March meetings, the Secretary-General received
certain comments and observations on his draft from four specialized agencies.
A second meeting of the representatives of specialized agencies was held on 23
July 1947 and a draft convention, amended in accordance with observations
and proposals made, was adopted. The draft was submitted to the Assembly
by the Secretary-General, who included explanatory comments on certain of
its provisions and noted that the draft fell within the framework, and repro-
duced some provisions, of the general Convention on the Privileges and
Immunities of the Organization.34 The draft Convention consisted of a pream-
ble (four paragraphs) and nine articles with 40 sections. 35

6. At the Assembly's second session, the Sixth Committee decided, by a
vote of 36 to 12, to establish a Sub-Committee on Privileges and Immunities to
consider, inter alia, the item dealing with the Secretary-General's report. Most
of the negative votes reflected the view that the Sixth Committee should have
held a general discussion of the relevant items before their referral to a sub-
committee. 36 The Sub-Committee was composed of 11 States, and elected a
Chairman and a Rapporteur.

7. On 2 October 1947, the Rapporteur of the Sub-Committee introduced
its interim report37 to the Sixth Committee, indicating that the Sub-Committee
had first considered whether the co-ordination and unification sought by the
Assembly should be brought about by a single convention applicable to all
specialized agencies or by some other method, such as drawing up a model
convention to be recommended to each of the agencies. The Sub-Committee
examined difficulties with the single convention approach, 38 but came unani-
mously to the conclusion that it would be possible to avoid those difficulties by
a certain change in the method proposed as the result of the meetings between
the Secretariat and the representatives of the specialized agencies.

8. The Sub-Committee concluded by stating its intentions to consider the
substance of a single convention, including, in particular, the final clauses,
after it had dealt with other items on its agenda. The report of the Sub-
Committee was approved by the Sixth Committee without comment. 39

(c) Final stage: General Assembly adoption of the Convention on the Privileges
and Immunities of the Specialized Agencies

9. The Sub-Committee of the Sixth Committee on Privileges and
Immunities had before it not only the draft Convention appearing in the
Secretary-General's report, but also a "new draft of the proposed convention"
presented by the Rapporteur of the Sub-Committee, consisting of a proposed
resolution and an annexed "suggested redraft" of the Convention, composed
of a preamble (three paragraphs), eleven articles with 46 sections (later revised
to 49) and nine annexes. 40 Amendments and additions were proposed by some
delegations to the draft. 41 One delegation also tabled proposals to an article of
the draft found in the report of the Secretary-General. 42 Another delegation
proposed two draft Assembly resolutions, 43 the Rapporteur also submitting a
draft resolution 44 in addition to the one previously submitted.

10. The report of the Sub-Committee 45 was before the Sixth Committee
at its last meeting held during the Assembly's second session. In that report,
the Sub-Committee submitted a draft convention consisting of a preamble



(three paragraphs), eleven articles with 49 sections and nine draft annexes (19
of the sections of this draft are virtually identical to sections of the draft con-
tained in the Secretary-General's report). The Sub-Committee emphasized 46

that the first part of the draft largely consisted of standard clauses drawn up on
the basis of the Convention on the Privileges and Immunities of the United
Nations. The privileges and immunities provided for in the standard clauses
were modelled on those of the United Nations under that Convention, and,
indeed, in a certain number of cases were narrower in scope. The draft
annexes in the second part of the draft related to each of the specialized agen-
cies. 47 The report included, besides a commentary on the general questions
considered by the Sub-Committee, a section-by-section commentary on the
draft Convention. It also indicated both general and special reservations made
by two delegations in the course of the Sub-Committee's work. 48

11. The Sub-Committee submitted three draft resolutions on co-
ordination of the privileges and immunities of the United Nations and of the
specialized agencies, one of which called for the Assembly to approve the
Convention and propose it for acceptance by the specialized agencies and for
accession by all members of the United Nations and by any other State
member of a specialized agency.

12. The report of the Sub-Committee was adopted 49 by the Sixth Com-
mittee by a vote of 27 to 3, with 2 abstentions. One representative expressed a
general reservation.

13. In the plenary of the General Assembly, it had before it a detailed
report of the Sixth Committee5° which included 45 paragraphs extracted from
the report of its Sub-Committee. The Assembly adopted on 21 November
1947, as resolution 179 (II) by a vote of 45 to none, with 5 abstentions, 51 the
recommended resolution by which it, inter alia, approved the proposed Con-
vention on the Privileges and Immunities of the Specialized Agencies. Before
the vote, the representative of one Member State explained that while his
delegation would vote in favour of the resolution, it reserved its position on
two clauses in the proposed Convention.

14. The Convention, 52 registered on 16 August 1949, is in force for each
of the acceding States in respect of a specialized agency indicated in its instru-
ment of accession or in a subsequent notification, as from the date of deposit
of that instrument or of receipt of that notification. A number of States made
declarations or reservations upon accession or subsequent notification. 53

4. Protocols amending the Convention of 30 September 1921 on the Suppression
of the Traffic in Women and Children, the Convention of]] October 1933 on
the Suppression of the Traffic of Women of Full Age and the Convention of 12
September 1923 on the Suppression of the Circulation of and Traffic in Obscene
Publications

(a) Initial stage of the elaboration of the Protocols

1. At the first part of its first session, the General Assembly, by resolution
24 (I) adopted on 12 February 1946, declared its willingness to assume the
exercise of certain functions and powers previously entrusted to the League of
Nations under international agreements, and referred to the Economic and



Social Council to take the necessary measures with respect to functions of a
technical and non-political character.

2. The Economic and Social Council, at its fourth session, by resolution
43 (IV) adopted on 29 March 1947, decided, inter alia, to request the
Secretary-General to "take the necessary steps to transfer to the United
Nations the functions formerly exercised by the League of Nations under the
Conventions of 30 September 1921 and 11 October 1933 relating to the
Suppression of the Traffic in Women and Children and the Convention of 12
September 1923 relating to the Suppression of the Circulation of and Traffic in
Obscene Publications".

(b) Intermediate stage

3. In accordance with resolution 43 (IV), the Secretary-General
submitted on 12 June 1947 to the fifth session of the Economic and Social
Council a memorandum (E/444) to which were annexed two draft protocols;
each of the draft protocols was attached with an annex containing the sug-
gested amendments to the Conventions in question, so that the latter could be
adopted to meet the new situation which would be created by the transfer to
the United Nations of the former League functions.

4. On 29 July 1947, the Council referred the memorandum to its Social
Committee. On 6 August 1947, the Social Committee appointed a drafting
committee consisting of seven government representatives to consider the pro-
posals made by the Secretary-General and comments to those proposals made
by government representatives (E/482 and E/509) in the Social Committee.

5. The Drafting Committee, at its first meeting, appointed a small work-
ing group consisting of three government representatives to examine the ques-
tion. At its second meeting, the Drafting Committee unanimously adopted the
report of the working group (A/AC.7/40) as revised by the Drafting Commit-
tee. On 12 August 1947, the Social Committee adopted the report of the
Drafting Committee (E/540).

6. Based on the recommendation of the Social Committee, the Economic
and Social Council by resolution 81 (V) of 14 August 1947 recommended that
the General Assembly approve the assumption by the United Nations of the
functions and powers exercised by the League of Nations under the Conven-
tion of 30 September 1921 on the Suppression of the Traffic in Women and
Children, the Convention of 11 October 1933 on the Suppression of the Traffic
of Women of Full Age and the Convention of 12 September 1923 on the
Suppression of the Circulation of and Traffic in Obscene Publications, as well
as the two draft protocols, to which were annexed the amendments to the
Conventions in question so as to effect the transfer.

7. On 23 September 1947, the General Assembly referred the question to
its Third Committee, after considering it at its 52nd, 62nd and 63rd meetings.
The Third Committee, by 45 votes to none, with 2 abstentions, recommended
the draft protocols as amended for approval by the General Assembly.

(c) Final stage

8. On 20 October 1947, the General Assembly approved the draft proto-
cols by 52 votes to none, with 3 abstentions (resolution 126 (II)), and urged
that they be signed without delay by all the States which were Parties to the



above-mentioned Conventions. It also recommended that, pending the entry
into force of the Protocols, effect be given to their provisions by the Parties to
any of the Conventions and instructed the Secretary-General to perform the
functions conferred upon him by the aforesaid Protocols upon their entry into
force.

9. Pursuant to article 2 of the Protocol amending the Convention on the
Suppression of the Traffic in Women and Children, of 30 September 1921, and
the Convention on the Suppression of the Traffic of Women of Full Age, of 11
October 1933, the Secretary-General was requested to invite Parties to any of
the instruments to be amended by the Protocol to apply the amended texts of
those instruments as soon as the amendments are in force, even if they have
not yet been able to become Parties to the present Protocol. Article 3 of the
Protocol provides that the Protocol shall be open for signature or acceptance
by any of the Parties to the Convention of 30 September 1921 on the Suppres-
sion of the Traffic in Women and Children or the Convention of I 1 October
1933 on the Suppression of the Traffic of Women of Full Age, to which the
Secretary-General has communicated a copy of this Protocol. Pursuant to Arti-
cle 4, States may become parties to the present Protocol by:

(a) Signature without reservation as to approval; or
(b) Acceptance, which shall be effected by the deposit of a formal

instrument with the Secretary-General of the United Nations.

The Protocol entered into force on 12 November 1947 in accordance with
Article V of its Protocol.

5. Convention on the Inter-Governmental Maritime
Consultative Organization

(a) Initial stage

I. The question of the establishment of a world-wide inter-governmental
organization in the field of shipping was brought to the attention of the
Economic and Social Council when its Temporary Transport and Communica-
tions Commission submitted on 25 May 1946 a report-4 whereby it deplored
the lack of a coherent organization to co-ordinate technical shipping activities.
The Commission was of the opinion that a permanent official organization was
required for the technical side of shipping regulations and suggested that the
United Maritime Consultative Council 55 be requested to study what inter-
governmental machinery should be developed in the shipping field, so that the
United Nations might initiate the necessary negotiations under Article 59 of
the Charter to bring about its establishment (unless it were believed that the
United Maritime Consultative Council could transform itself into a specialized
agency under Article 57).

2. The Economic and Social Council, at its second session, having con-
sidered the Temporary Commission's report, adopted, on 21 June 1946, resolu-
tion 2/7, whereby it instructed its Transport and Communications Commission
to examine with the assistance of experts "the question of the establishment of
a world-wide inter-governmental shipping organization to deal with technical
matters" and authorize the Secretary-General to seek the views of the United
Maritime Consultative Council on the question.



(b) Intermediate stage

3. The United Maritime Consultative Council considered the question of
the establishment of an inter-governmental organization to deal with interna-
tional shipping matters during its sessions held in June and October 1946. At
the latter session, the United Maritime Consultative Council agreed to recom-
mend to Member Governments the text of a draft convention for an inter-
governmental maritime organization to be established as a specialized agency
of the United Nations (resolution UMCC 2/39 of 30 October 1946 in
E/CONF.4/1).

4. The Permanent Transport and Communications Commission, at its
first session in February 1947, examined the problem and, in its report (E/270)
to the Economic and Social Council, recommended that the United Nations
convene a conference of interested Governments for the purpose of establish-
ing an inter-governmental shipping organization and that the draft convention
prepared by the United Maritime Consultative Council be utilized as a work-
ing draft. It further suggested that the Secretary-General circulate the United
Maritime Consultative Council draft to invite comments on that draft by
Governments.

5. The Economic and Social Council at its fourth session considered the
recommendations both of the United Maritime Consultative Council (E/270)
and of the Transport and Communications Commission (E/270). On 28 March
1947, the Economic and Social Council, by the adoption of resolution 35 (IV),
requested the Secretary-General: (i) to convene a conference of interested
Governments to consider the establishment of an inter-governmental maritime
organization using the draft prepared by the United Maritime Consultative
Council as a working paper forming the basis of discussion for the conference;
(ii) to circulate the above-mentioned draft convention to all the Governments
invited to the conference and to inform the Governments which are invited to
the conference that any comments which they may wish to make on specific
articles of the draft convention or amendments which they may wish to pro-
pose in advance of the conference should be submitted to the Secretary-
General for circulation to all Governments participating in the conference and
for consideration by the conference itself; (iii) to invite all the Members of the
United Nations, and the following Governments, to participate in the confer-
ence: Albania, Austria, Bulgaria, Finland, Hungary, Ireland, Italy, Portugal,
Romania, Switzerland, Transjordania, Yemen.

6. The same resolution expressed the hope that the Governments invited
to the conference may give their respective delegations full powers enabling
them to sign such convention on the establishment of an inter-governmental
maritime organization as may be concluded at the conference. The Secretary-
General was also requested to invite the specialized agencies, inter-
governmental organizations and international organizations in this field, as
may be appropriate, to send observers to the conference.

7. At the sixth session, the Economic and Social Council decided by
resolution 113 (VI), adopted on 3 February 1948, that voting rights at the
conference would be exercised by the Members of the United Nations and
other Governments participating in the Conference under paragraph (e) of its
resolution 35 (IV).



(c) Final stage

8. The United Nations Maritime Conference met in Geneva from 19
February to 6 March 1948. Thirty-two States were represented at the confer-
ence by delegations and four States by observers. Five inter-governmental
organizations and four non-governmental organizations were also represented
by observers.

9. At the Conference, four working parties were established: a main
working party composed of thirteen members to consider all provisions of the
draft convention which were dealt with by other working parties; a working
party on legal questions composed of eight members to consider the subject
listed in document E/CONF.4/28; a working party on maritime safety composed
of fifteen members to consider all the provisions of the draft convention con-
cerning safety matters; and a working party composed of eight members to
consider the formulation of a text for a draft relationship agreement between
the proposed maritime organization and the United Nations. A drafting com-
mittee composed of six members was also established to examine the final
draft of the convention.

10. The Conference, on 6 March 1948, by 18 votes to 1, with 7 abstentions,
adopted the Convention and opened it for signature and acceptance. The
whole process took 21 months (from June 1946 to March 1948). The Con-
vention entered into force on 17 March 1958 in accordance with Article 60 of
that Convention, ten years after its opening for signature.

6. Revised General Act for the Pacific Settlement of

International Disputes

(a) Initial stage

I. At its third session, the General Assembly had before it from the
Interim Committee 56 a report on the "Study of methods for the promotion of
international co-operation in the political field", in which a draft resolution,5 7

originally submitted by Belgium, seeking to restore the original efficacy of the
General Act of 26 September 1928 for the Pacific Settlement of International
Disputes, was recommended for consideration by the General Assembly.

2. It was explained in the report that the effectiveness of the General
Act, which had been drawn up by the League of Nations Assembly, and to
which twenty States had become parties, had diminished since some of its
machinery had disappeared. The proposed draft resolution was aimed to
replace that machinery, so that the full effect of the General Act would be
restored.

(b) Intermediate stage

3, The report was referred by the General Assembly to the Ad Hoc
Political Committee for consideration. After devoting three meetings, at its
28th meeting, on 9 December 1948, the Ad Hoc Political Committee adopted,
by 32 votes to 6 with 2 abstentions, the draft resolution, to which were annexed
amendments of a nature to restore to the General Act its original efficacy. As
stated in its preambular paragraph, these amendments would apply only as
between States having acceded to the General Act as thus amended and, as a



consequence, would not affect the rights of such States, parties to the Act as
established on 26 September 1928, as should claim to invoke it in so far as it
might still be operative.

(c) Final stage

4. At its 199th meeting on 28 April 1949, the General Assembly adopted,
by 45 votes to 6, with 1 abstention, resolution 68 A (III), by which it instructed
the Secretary-General to prepare a revised text of the General Act to incor-
porate the amendments mentioned above, and to hold it open to accession by
States, under the title "Revised General Act for the Pacific Settlement of
International Disputes". The revised General Act entered into force on 20
September 1950 in accordance with Article 44, seventeen months after its con-
clusion.

7. Convention on Declaration of Death of Missing Persons58

(a) Initial stage

1. The subject was brought to the attention of the Economic and Social
Council by the Preparatory Commission for the International Refugee Organi-
zation. In its transmittal memorandum (E/824, 15 June 1948), the Commission
drew attention to the urgency and importance of solving the legal difficulties
arising from the disappearance of numerous victims of war and persecution. It
also expressed the view that these difficulties might best be solved by an inter-
national convention.

(b) Intermediate stage

2. At its seventh session, the Economic and Social Council took note of
the memorandum and adopted on 24 August 1948 resolution 158 (VII), in
which it requested the Secretary-General to:

(i) Prepare, in collaboration with the International Refugee Organiza-
tion and other competent organizations, a preliminary draft conven-
tion on the subject;

(ii) Submit this convention to Member Governments for comments; and
(iii) Submit it, along with the comments received from the Governments,

to the Council at its eighth session "in order to enable the Council
to take such action as may be appropriate with a view to definitive
action on this matter by the General Assembly at its fourth regular
session".

3. In accordance with the request of the Council embodied in the above
resolution, the Secretary-General prepared a draft Convention on Declaration
of Death of Missing Persons (document E/1071), and submitted it to Govern-
ments for comments.

4. In March 1949, the Economic and Social Council, at its eighth ses-
sion, adopted resolution 209 (VIII), in which it noted the draft Convention and
requested Member Governments which had not yet submitted comments
thereto to do so. By the same resolution, the Council established an ad hoc
committee on Declaration of Death of Missing Persons, composed of persons
"specially versed in the matter" to be nominated by and to represent the fol-
lowing seven Member Governments: Brazil, Denmark, France, Lebanon,



Poland, United States of America and Union of Soviet Socialist Republics, to
study the complex legal issues raised by the draft Convention. In particular,
the ad hoc committee was instructed by the Council: (i) to examine whether
the purpose of Council resolution 158 (VII) may be met by other procedures
than by the conclusion of a single international convention; (ii) to study the
draft convention prepared by the Secretary-General, with the comments of
Governments and of the International Refugee Organization, and thereafter to
prepare a draft or, if necessary, any other proposals in case the drafting of a
convention was not practicable; and (iii) to place such draft convention or any
other proposals before the Council at its ninth session.

5. The ad hoc committee met at Geneva between 7 June and 21 June
(E/AC.30/SR.1-18). It held 18 sessions and considered various other pro-
cedures which might conceivably solve the problem. It had come to the con-
clusion that a multilateral convention was the best possible means to solve the
problem. The ad hoc committee then proceeded to a detailed revision of the
Secretariat draft convention and prepared a new text (E/1368) which was sub-
mitted to the Council at its ninth session.

6. Over the objection of some of its members, the Economic and Social
Council at its ninth session decided not to examine the substance of the ad
hoc committee's draft convention. By resolution 249 (IX) adopted on 9
August 1949, the Council requested the Secretary-General to transmit immedi-
ately the draft convention proposed by the ad hoc committee, together with
the records of the discussions on the subject at the ninth session of the Coun-
cil, to Governments for their consideration prior to the fourth session of the
General Assembly; and recommended that the General Assembly consider the
draft convention during its fourth session, with a view to having a convention
adopted and opened for signature during that session.

(c) Final stage

7. The General Assembly considered the problem at its fourth session
and adopted resolution 369 (IV) on 3 December 1949. In this resolution, the
General Assembly recognized the importance and urgency of the question of
the legal difficulties arising in particular because of differences of legislation in
the matter. It decided that an international conference of government represen-
tatives should be convened not later than 1 April 1950 with a view to con-
cluding a multilateral convention on the subject. The Secretary-General was
instructed to issue invitations to the Governments of Member States to such a
conference, asking all Governments interested to inform him as soon as possi-
ble of their acceptance. The Assembly referred the draft Convention on the
Declaration of Death of Missing Persons to Member States to enable them to
examine it and consider the possibility of adopting, if necessary, legislative
measures on the legal status of persons missing, as a result of events of war or
other disturbances of peace during the post-war years until the present time.

8. Pursuant to General Assembly resolution 369 (IV), the Conference on
Declaration of Death of Missing Persons met in New York from 15 March to 6
April 1950. Twenty-five States were represented at the Conference, and six
States and the International Refugee Organization were represented by
observers.



9. The Conference used as a basis for discussion the draft convention
prepared by the ad hoc committee and considered it article by article. A draft-
ing committee composed of nine Member States was established by the
Conference. On the basis of the decision of the Conference, the drafting com-
mittee prepared a revised draft of the Convention and submitted it to the
Conference for its approval (A/CONF. 1/7).

10. The Conference at its 1 th meeting adopted by 20 votes to none, with
1 abstention, the Convention on Declaration of Death of Missing Persons.

11. Pursuant to Article 13 of the Convention, the Convention was
opened for accession on behalf of Members of the United Nations, non-
member States which are parties to the Statute of the International Court of
Justice and also any other non-member States to which an invitation has been
addressed by ECOSOC passing upon request to the State concerned. Accession
was effected by the deposit of a formal instrument with the Secretary-General
of the United Nations. The Convention entered into force on 24 January 1952,
20 months after its opening for signature.

8. Convention on the Recovery Abroad of Maintenance

(a) Initial stage

I. The problem of families which were left without support for their
maintenance resulting from those who are responsible having moved to
another country was studied as early as 1929 at the suggestion of the League
of Nations by the International Institute for the Unification of Private Law. A
committee of experts established by the Institute and composed of legal con-
sultants from eight countries and from the Secretariat of the League of Nations
and the Institute drew up in 1938 a preliminary draft convention covering the
matter. However, World War II interrupted further developments.

2. As a result of the transfer of the non-political functions from the
League of Nations, the United Nations assumed responsibility for developing
further international action in this field. The question was brought to the
attention of the Social Commission of the Economic and Social Council at its
first 59 and second6 sessions.

3. The Social Commission requested the International Institute for the
Unification of Private Law to resume its pre-war study with a view to adjusting
the 1938 preliminary draft to the changes which had occurred in national and
international legislation and to the situation resulting from the war. A new
committee appointed by the Institute prepared a draft convention in 1949 and
submitted it to the Secretary-General in 1950 together with an explanatory
report.

61

(b) Intermediate stage

4. In July 1950, the Secretary-General transmitted the new draft conven-
tion elaborated by the Institute for comments to all Member Governments and
to certain non-member Governments which were deemed to have particular
interest and experience in the problem. A similar request for comments was
sent to the interested specialized agencies as well as to representatives of non-
governmental organizations likely to be concerned with the problem.



5. As a result of the foregoing action, replies had been received from
Governments, the International Labour Organisation and the International
Refugee Organization as well as from non-governmental organizations. These
comments were circulated (E/CN.5/236 and Add. 1-4).

6. The subject was discussed at the seventh session of the Social Com-
mission (April 1951) and at the thirteenth session of the Economic and Social
Council (August 1951). By resolution 390 (XIII), the Council requested the
Secretary-General to prepare a working draft of a model convention or of a
model reciprocal law, or both, with the assistance of a committee of experts,
appointed by the Secretary-General, of jurists as well as a representative of the
Institute.

7. In conformity with the request, the Secretary-General prepared two
working drafts, one entitled "Model Convention on the Enforcement of Mainte-
nance Obligations" (E/AC.39/L.3) and the other entitled "Model Agreement
on Maintenance Obligations" (E/AC.39/L.6). Each of them was accompanied
by a commentary. The two drafts were submitted to the Committee of Experts
on the recognition and enforcement abroad of maintenance obligations. The
Committee of Experts met in Geneva from 18 to 28 August 1952 and prepared
a draft Convention on the Recovery Abroad of Claims for Maintenance and a
Model Convention on the Enforcement Abroad of Maintenance Orders,
together with an explanatory report (E/AC.39/1).

8. The report of the Committee of Experts was discussed at the seven-
teenth session of the Council. The Council, on 26 April 1954, adopted resolu-
tion 527 (XVII), in which it recommended to Governments to use the Model
Convention on the Enforcement Abroad of Maintenance Orders as a guide for
the preparation of bilateral treaties or uniform legislation to be enacted by
individual States. With respect to the draft Convention on the Recovery
Abroad of Claims for Maintenance, the Council requested the Secretary-
General "to ascertain from States Members of the United Nations and those
non-members of the United Nations which are members of any of the special-
ized agencies whether they consider it desirable to convene a conference of
plenipotentiaries to complete the drafting of the Convention on the Recovery
Abroad of Claims for Maintenance, and whether they are prepared to attend
such a conference".

9. The result of the consultation, in which a substantial number of
Governments had given an affirmative answer as to the desirability of conven-
ing such a conference, and had expressed their willingness to participate in the
conference, was reported to the Council at its 19th session (E/2711 and
Add.2). By resolution 572 (XIX) adopted on 17 May 1955, the Council
decided to call a conference of plenipotentiaries to complete the drafting of
and to sign the Convention on the Recovery Abroad of Claims of Mainte-
nance and to invite to this conference the States Members of the United
Nations and those States non-members of the United Nations which are
members of any of the specialized agencies, and to invite the interested spe-
cialized agencies in relationship with the United Nations and non-
governmental organizations having consultative status with the Council, as well
as the Hague Conference on Private International Law and the International
Institute for the Unification of Private Law, to participate in the Conference.



10. The printed text of the draft Convention on the Recovery Abroad of
Claims for Maintenance and the report of the committee of experts
(E/AC.39/1 and Corr.l) was attached to the Secretary-General's letter of invi-
tation to the Conference. Some Governments forwarded to the Secretary-
General their comments on the report of the Committee of Experts. These
comments were also reproduced (E/CONF.21/4).

(c) Final stage

11. The Conference on Maintenance Obligations was held at the Head-
quarters of the United Nations in New York from 29 May to 20 June 1956
with 32 States participants and nine States observers. One specialized agency
and two intergovernmental organizations, and 21 non-governmental organiza-
tions, also participated without a right to vote in the Conference. The Confer-
ence established a Working Party and a Drafting Committee.

12. The Conference took as the basis of discussion the text of the draft
Convention drawn up by the Committee of Experts, and considered the draft arti-
cle by article. Where necessary, the draft texts were referred to the Working
Party and the Drafting Committee for review.

13. At its 13th meeting, the Conference adopted unanimously the Con-
vention on the Recovery Abroad of Maintenance. Pursuant to Article 13 of the
Convention, the instrument was opened for signature. The Convention came
into force on 25 May 1957, eleven months after its adoption.

9. Statute of the International Atomic Energy Agency

(a) Initial stage

1. The idea of the establishment of an International Atomic Energy
Agency was brought up by President Eisenhower of the United States of
America, when he addressed the General Assembly on 8 December 1953 pro-
posing the establishment, under the aegis of the United Nations, of an interna-
tional agency which would devote its activities exclusively to the peaceful uses
of atomic energy.

2. At that session, the representative of the United States of America
had requested the inclusion in the agenda of an additional item entitled
"International Co-operation in Developing the Peaceful Uses of Atomic
Energy: Report of the United States of America", and forwarded an explana-
tory memorandum (A/2734). At its 478th meeting on 25 September 1954, the
General Assembly decided to include the item in the agenda and referred it to
the First Committee for consideration and report. The First Committee con-
sidered the item, and the joint draft resolution submitted by the eight Powers
(Australia, Belgium, Canada, France, Union of South Africa, United King-
dom, United States of America) concerning the establishment of an interna-
tional atomic energy agency was recommended for adoption by the General
Assembly. At its 503rd meeting on 4 December 1954, the General Assembly
adopted the recommendation of the First Committee as resolution 810 A (IX),
which, inter alia, expressed the hope that the International Atomic Energy
Agency would be established without delay.



(b) Intermediate stage

3. The drafting of a Statute for the Agency was undertaken in Washing-
ton, D.C. in April 1955, by the eight sponsoring States mentioned earlier. The
draft Statute was then circulated to Governments for their consideration and
comments.

4. The General Assembly considered again the question on the establish-
ment of the agency at its tenth session, during which it adopted resolution 912
(X) on 2 December 1955, in which it increased the sponsoring States to include
Brazil, Czechoslovakia, India and the Union of Soviet Socialist Republics.

5. The new sponsoring Governments (twelve members) met in Washing-
ton, D.C. early in 1956 to complete the draft of the Statute. The draft
(IAEA/CS/2) which emerged from the work was submitted on 23 September
1956 to the Conference on the Statute of the International Atomic Energy
Agency.

(c) Final stage

6. The Conference on the Statute of the International Atomic Energy
Agency, sponsored by the twelve negotiating Governments, was convened at
the Headquarters of the United Nations from 20 September to 26 October
1956. The sponsoring Governments issued invitations to all Members of the
United Nations or the specialized agencies. Eighty-one countries and seven
specialized agencies participated in the Conference. At the request of the
sponsoring Governments, the Secretary-General of the United Nations served
as the Secretary-General of the Conference.

7. At the outset of the Conference, a Main Committee composed of all
participating Governments was established to consider separately each of the
articles of the draft Statute to which amendments had been submitted. After
consideration, the articles were forwarded directly to the Co-ordination Com-
mittee composed of representatives of the sponsoring Governments. The Co-
ordination Committee reviewed the draft articles and the draft Statute as a
whole with a view to eliminating inconsistencies in terminology and recom-
mended to the Conference the final draft of the Statute for its approval. The
Statute was unanimously approved by the Conference on 23 October 1956 and
opened for signature on 26 October 1956. The Statute came into force on 29
June 1957.

10. Convention on Transit Trade of Land-locked States

(a) Initial stage

1. At the first United Nations Conference on Trade and Development,
held from 23 March to 16 June 1964, the problem of land-locked countries was
considered by its Fifth Committee under agenda item 10 (e), entitled "Expan-
sion of international trade and its significance for economic development". 62

2. The Fifth Committee of the Conference established a Sub-
Committee 63 composed of 40 Governments to consider the proposal for the
formulation of an adequate and effective international convention, or other
means, to ensure the freedom of transit trade of land-locked countries and to
formulate recommendations on this matter for consideration by the Commit-



tee. The Sub-Committee established two working groups. The first working
group, composed of eight members, was requested to examine the proposals
already submitted with a view to drawing up a body of principles designed to
promote the transit trade of land-locked States. The second working group,
composed of seven members, was requested to consider the proposals other
than those principles and to prepare a recommendation for consideration by
the Sub-Committee.

3. The Sub-Committee had before it several proposals, including a draft
convention on transit trade 64 sponsored by 11 Afro-Asian countries (Afghani-
stan, Burundi, Central African Republic, Chad, Laos, Nepal, Mali, Niger,
Rwanda, Uganda and Upper Volta). Due to lack of time, the Sub-Committee
was not able to discuss the draft convention. 65 At its seventeenth and
eighteenth meetings, the Sub-Committee, after consideration of the draft sub-
mitted by its second working group, and an amendment thereto submitted by
Afghanistan, adopted a recommendation and submitted it to the Fifth Com-
mittee. The Fifth Committee considered the recommendation at its thirty-first
and thirty-second meetings in May 1964, and adopted the recommendation of
the Sub-Committee as amended by it.

4. At the same session, the United Nations Conference on Trade and
Development took note of the report of the Fifth Committee, which included
the recommendation of the Sub-Committee on Land-Locked Countries. At its
twenty-eighth plenary meeting, the Conference adopted the recommendation
without dissent. It recommended, inter alia, that the United Nations request
the Secretary-General of the United Nations to appoint and convene a com-
mittee of 24 members, representing land-locked, transit and other interested
States as governmental experts and on the basis of equitable geographical dis-
tribution; the committee was requested to prepare a new draft convention,
treating the proposal made by Afro-Asian land-locked countries as a basic text
and taking into account the principles of international law, conventions and
agreements in force and submissions by Governments in this regard, as well as
the records of the Sub-Committee on Land-locked Countries established by
this Conference. It also recommended the convening of a conference of pleni-
potentiaries in the middle of 1965, for consideration of the draft and adoption
of the convention.

(b) Intermediate stage

5. Pursuant to the recommendation, the Secretary-General established a
Committee on the Preparation of a Draft Convention relating to Transit Trade
of Land-Locked Countries, composed of 24 members representing land-locked,
transit and other interested States, to prepare a draft Convention. The Commit-
tee met at United Nations Headquarters from 26 October to 20 November
1964 and held 30 public meetings.

6. The Committee took as a basis of discussion the draft convention sub-
mitted by the Afro-Asian land-locked countries and examined it article by arti-
cle. After deliberation, a report (A/5906), which included a brief summary of
the discussion of each article and the observations made by members to the
draft, was adopted for submission to the Conference of Plenipotentiaries.

7. The recommendation by UNCTAD to convene the Conference of
Plenipotentiaries for adoption of a Convention on the Transit Trade of Land-



locked Countries in the summer of 1965 was brought to the attention of the
General Assembly by the Secretary-General at the 1327th meeting, and was
adopted without objection at the 1328th meeting of the General Assembly. 66

(c) Final stage

8. The Conference of Plenipotentiaries was held at United Nations
Headquarters from 7 June to 8 July 1965. Fifty-eight States participated in the
Conference. Eleven other States, one specialized agency and two non-
governmental organizations were designated as observers. The Conference
established four working groups, namely: Working Group I on articles 5, 6
and 7, Working Group II on articles I and 2, Working Group III on article 11
and Working Group IV on article 16. The Conference also established a
Drafting Committee composed of 15 members to consider the report of the
Committee on the Preparation of a Draft Convention, to which were annexed
a draft convention submitted by the Committee and the Afro-Asian draft con-
vention, as well as all the amendments (A/5906).

9. On the basis of its deliberations, a convention entitled "Convention on
Transit Trade of Land-locked States" was adopted by the diplomatic Confer-
ence at its 36th plenary meeting on 8 July 1965. It was opened for signature on
the same day.

10. At its twentieth session, the General Assembly adopted resolution
2086 (XX) of 20 December 1965, in which it noted with satisfaction that the
Convention on Transit Trade of Land-locked States was successfully concluded
and requested that the Convention be signed by 31 December 1965 and
ratified or acceded to as soon as possible in order to promote the economic
and social development of the land-locked countries through international
trade. The Convention came into force on 9 June 1967, two years after its
opening for signature.

11. International Convention against the Taking of Hostages

(a) Initial stage: Inscription of an item on the agenda of the General Assembly

1. By a letter to the Secretary-General dated 28 September 1976, the
Foreign Minister of a Member State requested the inclusion in the agenda of
the thirty-first (1976) session of the General Assembly of a separate item enti-
tled "Drafting of an international convention against the taking of hostages". 67

(b) Intermediate stage: Ad Hoc Committee on the drafting of an international
convention against the taking of hostages

2. The Assembly subsequently adopted, on 15 December 1976, the draft
as resolution 31/103, by which it decided to establish an Ad Hoc Committee on
the Drafting of an International Convention against the Taking of Hostages,
composed of 35 Member States to be appointed by the President of the
Assembly on the basis of equitable geographical distribution and representing
the principal legal systems of the world, after consultations with the chairmen
of the regional groups. The Ad Hoc Committee was requested to draft at the
earliest possible date an international convention against the taking of hostages
and was authorized, in the fulfilment of its mandate, to consider suggestions



and proposals from any State, bearing in mind the views expressed during the
debate on the item at that Assembly session.

3. The Ad Hoc Committee 68 met at United Nations Headquarters from
1 to 19 August 1977.69 Certain members of the Ad Hoc Committee submitted
working papers, one member submitting the text of a draft convention against
the taking of hostages composed of a preamble (five paragraphs) and 14 arti-
cles. Five amendments or suggestions related to that text were submitted by
other delegations. In addition, one proposal was circulated for the preamble of
a convention and seven texts circulated on other matters to be included in any
such convention.

4. The Ad Hoc Committee decided to start its work with a general
debate. It then considered the various working papers. At the end of the ses-
sion, a recommendation was adopted by consensus that the General Assembly
at its thirty-second session should invite the Ad Hoc Committee to continue its
work in 1978.

5. At its 1978 session, the Ad Hoc Committee decided to resume its work
at the point at which it had left off at the previous session. It also decided to
establish two open-ended working groups. Working Group I was requested to
examine the thornier questions connected with the drafting of an international
convention against the taking of hostages, and to try to find some common
ground by means of consultations. Working Group II was requested to deal
with draft articles that were not generally controversial and with texts on
which Working Group I had come to an agreement. Working Groups I and II
elected as their chairmen representatives who had also been elected Vice-
Chairmen of the Ad Hoc Committee. The reports of Working Groups I and II
reflected not only the results of the discussion of formal proposals contained in
working papers, but also oral proposals or informal texts suggested in the
course of consultations. They also indicated those areas or texts on which
agreement had or had not been reached. The Ad Hoc Committee included in
its report the caveat that the report reflected informal discussion which did not
prejudge the final positions of States. At its 1979 session, the Ad Hoc Commit-
tee decided to resume its work at the point at which it had left off at the 1978
session and re-established Working Groups I and II with the same terms of
reference.

6. Eight new texts submitted by groups of delegations were considered
by Working Group I, as well as relevant previous proposals. Working Group
II, besides the previous documentation, also had before it three proposals for
amending texts which had emerged from the 1978 second reading on two pro-
posals for new articles. It carried out a third reading of the articles before it.

7. The Working Group reports reflected the article-by-article or issue-
by-issue discussion held therein. Thus proposals, counter-proposals, amend-
ments and the final outcome of the negotiation process were recorded for each
of the articles or issues. No votes were taken but agreement was reached on 16
articles of a draft convention, although a few delegations expressed reserva-
tions on certain articles or provisions. Two draft articles were discussed but no
agreement was reached thereon. While there was insufficient time to discuss
the whole preamble, one preambular paragraph was prepared to which no
objection was raised, but on which several delegations reserved their position
pending the consideration of the preamble as a whole.



8. The Ad Hoc Committee, on 16 February 1979, recommended to the
General Assembly, in pursuance of the relevant Assembly resolutions and in
fulfilment of its mandate, the draft Convention against the Taking of Hostages
it had prepared, for the Assembly's further consideration and adoption. It con-
sisted of a preambular paragraph and 18 articles, two of which appeared in
square brackets to indicate that their provisions had not been completely
agreed upon. Also included in the text of the draft Convention were foot-notes
indicating that reservations had been made by certain delegations or that cer-
tain interpretations had been agreed upon.

(c) Final stage

9. At the thirty-fourth session of the General Assembly, this question
was referred to the Sixth Committee, which established a Working Group to
review on an article-by-article basis the draft Convention prepared by the Ad
Hoc Committee. The Working Group would be made up of those States which
were members of the ad hoc committee, with the understanding that its
membership was to be open-ended. The Working Group submitted its report
(A/C.6/34/L.12), which was reviewed by the Sixth Committee
(A/C.6/34/SR.53, 56, 58, 59, 61 and 62).

10. On 7 December 1979 the Sixth Committee adopted the draft resolution
and its annex as a whole without a vote (see A/34/819).

II. At its 105th meeting on 17 December 1979, the General Assembly
adopted by consensus resolution 34/146, in which it adopted and opened for
signature and ratification or for accession the International Convention against
the Taking of Hostages. The Convention consisted of a preamble and 20 arti-
cles. Article 18 provides that the Convention shall enter into force on the thir-
tieth day following the date of deposit of the thirty-second instrument of
ratification or accession with the Secretary-General of the United Nations. As
of 16 August 1982, seventeen States were parties to the Convention.
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I. OFFICE OF THE UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES,

1. The main task of United Nations High Commissioner for Refugees
(UNHCR) in the promotion of international instruments on the protection of
refugees is to urge more countries to accept the 1951 Convention and the 1967
Protocol relating to the status of refugees which are the basic international
instruments for the protection of refugees, giving the minimum standards for
the treatment and protection of refugees. Article 8 (a) of the Statute of the
Office of the United Nations High Commissioner for Refugees states that the
Office is competent to promote the conclusion and ratification of international
conventions for the protection of refugees and to supervise their application.
The enlargement of basic standards for the protection of refugees within the
framework of the preparation and adoption of new international instruments
constitutes a logical first step in the achievement of fundamental rights for
refugees.

2. Concerning the elaboration of multilateral treaties of direct concern to
refugees, UNHCR was involved in the work of the Group of Experts on the
Draft Convention on Territorial Asylum and the United Nations Conference
on Territorial Asylum.

3. In the realization of UNHCR's policy for the further development of
Refugee Law which is directed towards the elaboration of refugee rights
already laid down in the 1951 Convention and which could be introduced in
different multilateral international instruments adopted or in elaboration by
Specialized Agencies and other international organizations, UNHCR obtained
some positive results.

4. In the elaboration of UNESCO's instruments concerning the recogni-
tion of studies, diplomas and degrees in higher education. UNHCR participa-
ted in the preparation of these instruments:

(a) UNHCR was invited to be represented at the meetings of the Spe-
cial Committee of Governmental Experts to prepare the Draft Convention on
the recognition of studies, diplomas and degrees in higher education in the
Arab and European States bordering on the Mediterranean. This Convention
was adopted by the International Conference of States in Nice from 13 to 17
December 1976. The Convention is already in force. UNHCR proposed a spe-
cial provision which was introduced in this Convention on refugees and dis-
placed persons who will benefit from the Convention. At preliminary stage for
the participation of UNHCR in the preparation of the Convention by the Spe-
cial Committee, UNHCR prepared a working paper which was submitted and
discussed at' meetings of the Special Committee of Governmental Experts.



When the formula was found at these meetings, the Governmental Experts
proposed the final text for the Conference. At the Conference the UNHCR
representative made a statement expressing UNHCR's views on the subject
and outlining in a summarized and general way UNHCR's activities in the
field of protection and assistance to refugees;

(b) UNHCR was also represented at the meetings of the Special Com-
mittee of Governmental Experts to prepare the Convention on the recognition
of studies, diplomas, and degrees in higher education in Arab States which
took place at Rabat from 9 to 13 January 1978. At this meeting, the UNHCR
representative presented a special working paper which was discussed with
Governmental Experts who accepted the introduction of a special provision in
the Convention which provides for refugees and stateless persons benefiting
from the Convention. The International Conference of States for the adoption
of the Convention on the recognition of studies, diplomas and degrees in
higher education in the Arab States was held at UNESCO Headquarters from
18 to 22 December 1978. The UNHCR representative submitted a special
paper for this Conference in order to inform the Conference about UNHCR's
activities and the necessity to introduce a provision on refugees and stateless
persons;

(c) UNHCR also took part at the meetings of Governmental Experts to
prepare within UNESCO two Conventions for the recognition of studies, diplo-
mas and degrees in higher education in African and European States. UNHCR
prepared a special working paper in order to propose suitable provisions on
refugees and stateless persons which could be introduced in these Conventions.

5. The Diplomatic Conference on the Reaffirmation and Development of
International ifumanitarian Law applicable in Armed Conflicts, which was
convened by the Swiss Federal Council and held four sessions in Geneva
(from 20 February to 20 March 1974, from 3 February to 18 April 1975, from
21 April to 8 June 1976 and from 17 March to 10 June 1977), adopted two
Additional Protocols on the Geneva Conventions of 12 August 1949.

6. In the elaboration of Additional Protocols prepared for this Confer-
ence by the International Committee of the Red Cross, UNHCR took an
active part in the formulation of special provisions on refugees, stateless per-
sons and family reunion. The UNHCR representative participated in the
preparatory work organized by the International Committee of the Red Cross
and during the Conference as Observer. In this regard, UNHCR prepared
several working papers which were distributed as official documents during the
Conference to governmental delegations and attended the meetings of working
groups organized by the Conference. Special statements were also prepared
during the Conference in order to get agreement of delegations for the adop-
tion of important provisions which protect refugees, stateless persons and fam-
ily reunion in armed conflicts. Article 73 of Protocol I on refugees and stateless
persons is a basic article which protects refugees and stateless persons not only
within the Protocol I but also within the Fourth Geneva Convention on the
protection of civilian populations.

7. Similar procedures have been used in other Conferences convened
under the auspices of the World Intellectual Property Organization and the
International Labour Organisation. UNHCR attends meetings organized by



ILO and WIPO on the elaboration of new conventions or the revision of exist-
ing conventions which may concern the protection of certain refugee rights.

NOTE

I See also Section H.2. Constitution of the International Refugee Organization
above.

J. OUTER SPACE AFFAIRS DIVISION

1. United Nations bodies within which the treaties are prepared

1. The General Assembly, the Committee on the Peaceful Uses of Outer
Space, and the Legal Sub-Committee of the Committee on the Peaceful Uses
of Outer Space constitute the organizational framework within which treaties
concerning the peaceful uses of outer space are prepared within the United
Nations.

2. The General Assembly has each year, since 1958, included on its
agenda an item relating to the peaceful uses of outer space. The item was ori-
ginally assigned to the First Committee but it has been switched to the Special
Political Committee since 1978. The report of the Committee on the Peaceful
Uses of Outer Space, which includes a detailed section on the work of the
Committee's Legal Sub-Committee, is considered under the item. The General
Assembly has each year expressed its views on the work of the Legal Sub-
Committee and made recommendations as to the subjects to be considered by
the Sub-Committee and the relative priorities to be accorded by the Sub-
Committee to the subjects in the following year.

3. The Committee on the Peaceful Uses of Outer Space was established
by the General Assembly at its fourteenth session in 1959 with a membership
of twenty-four member States. The membership of the Committee was
enlarged to twenty-eight at the sixteenth session of the General Assembly. to
thirty-seven at the twenty-eighth session, to forty-seven at the thirty-second
session and to fifty-three at the thirty-fifth session. The Committee is at present
composed of the following fifty-three member States:

Albania, Argentina. Australia, Austria. Belgium. Benin, Brazil, Bulgaria.
Canada, Chad, Chile, China, Colombia, Czechoslovakia, Ecuador, Egypt,
France, German Democratic Republic, Germany, Federal Republic of,
Greece.' Hungary, India, Indonesia, Iran. Iraq. Italy. Japan. Kenya. Lebanon.
Mexico. Mongolia. Morocco, Netherlands. Niger. Nigeria. Pakistan, Philip-
pines. Poland, Romania, Sierra Leone, Spain.2 Sudan. Sweden. Syrian Arab
Republic, Union of Soviet Socialist Republics. United Kingdom of Great Brit-
ain and Northern Ireland. United Republic of Cameroon. United States of
America, Upper Volta, Uruguay. Venezuela. Viet Nam and Yugoslavia.

4. The Committee meets each year for a period of two weeks ordinarily
in June-July and considers, among others matters, the report of its Legal Sub-
Committee. The Committee reports each year to the General Assembly on the
work of the Sub-Committee. The Legal Sub-Committee is one of the two
standing subsidiary bodies of the Committee on the Peaceful Uses of Outer



Space, the other being the Scientific and Technical Sub-Committee. The two
Sub-Committees have the same membership as the Committee. The Legal
Sub-Committee meets each year for a period of four weeks ordinarily in
March-April and reports each year to the Committee. The work of the Com-
mittee and its Sub-Committees is so conducted that decisions are made by way
of consensus and without proceeding to a vote. Members of the United
Nations who are not members of the Committee have on occasion requested
and been granted the opportunity of addressing the Committee or its Sub-
Committees on matters of concern to them. The specialized agencies and cer-
tain intergovernmental and non-governmental bodies concerned with the
peaceful uses of outer space participate in meetings of the Committee and its
Sub-Committees without the right to vote.

2. Treaties formulated or in the course offormulation

5. The following treaties concerning the peaceful uses of outer space
have, as of the present date, been formulated. All but one-the "Moon
Treaty"-are in force.

(a) Treaty on Principles Governing the Activities of States in the
Exploration and Use of Outer Space, including the Moon and Other Celestial
Bodies. The Treaty was opened for signature on 27 January 1967 and entered
into force on 10 October 1967. There are, as of the present date, sixty-seven
Parties to the Treaty.

(b) Agreement on the Rescue of Astronauts, the Return of Astronauts
and the Return of Objects Launched into Outer Space. The Agreement was
opened for signature on 22 April 1968 and entered into force on 3 December
1968. There are, as of the present date, sixty-five Parties to the Agreement.

(c) Convention on International Liability for Damage Caused by Space
Objects. The Convention was opened for signature on 29 March 1972 and
entered into force on 1 September 1972. There are, as of the present date,
sixty-one Parties to the Convention.

(d) Convention on Registration of Objects Launched into Outer Space.
The Convention was opened for signature on 14 January 1975 and entered
into force on 15 September 1976. There are, as of the present date, twenty-
seven Parties to the Convention.

(e) Agreement Governing the Activities of States on the Moon and
Other Celestial Bodies. The Agreement was opened for signature on 18
December 1979 and is not yet in force. As of the present date, eleven States
have signed, of which three have ratified the Agreement.

3. Initiation of the treaty-making process

6. In the past, drafting of treaties has been initiated by proposals made
by Member States. On the basis of these proposals the General Assembly has
mandated the Committee on the Peaceful Uses of Outer Space to draft treaties
on specific subjects concerned. The Committee in turn has delegated its Legal
Sub-Committee to undertake the drafting of these treaties.



4. Preparation of a treaty

(a) Legal Sub-Committee of the Committee on the Peaceful Uses of Outer Space

7. It is in the Legal Sub-Committee of the Committee on the Peaceful
Uses of Outer Space that work on the preparation of a treaty principally takes
place.

(i) Organization of sessions of the Sub-Committee
8. The annual four-week session of the Legal Sub-Committee is gen-

erally organized as follows. The first week of a session is devoted to the
opening plenary meetings of the Sub-Committee and to meetings of one of the
Sub-Committee's Working Groups. The second and third weeks are devoted to
meetings of Working Groups of the Sub-Committee. The fourth week of a ses-
sion is devoted to the concluding meetings of the Working Groups and to the
concluding plenary meetings of the Sub-Committee.

(ii) Plenary meetings of Sub-Committee in the first week of a session
9. The plenary meetings of the Sub-Committee in the first week of a ses-

sion provide, when the preparation of a treaty is at an initial stage, the occa-
sion for introductory statements on matters of substance and procedure, and
for the introduction of texts of draft treaties by delegations.

10, When work on the preparation of a treaty is already in progress, the
plenary meetings of the Sub-Committee in the first week of a session provide
the occasion for statements by delegations on outstanding issues and on other
matters of substance or procedure.

11. The plenary meetings of the Sub-Committee are provided with sum-
mary records3 and other Secretariat services including interpretation. The
plenary meetings of the Sub-Committee are open to the public.

12. When the Sub-Committee decides that work on the actual formula-
tion of the provisions of a treaty should begin, it is the practice to establish a
Working Group for that purpose.

(iii) Working Groups of the Sub-Committee
Composition and organization
13. A Working Group established by the Sub-Committee for the formu-

lation of the provisions of a treaty is composed of the whole membership of
the Sub-Committee.

14. The process of conversion of the Sub-Committee into a Working
Group is accomplished speedily, usually within a period of a few minutes.

15. The choice of a Chairman of a Working Group is made in plenary
meeting following consultations between the Chairman of the Sub-Committee
and delegations. The representative appointed Chairman of a Working Group
continues to serve in that capacity while he continues to attend the Sub-
Committee.

16, The meetings of a Working Group are provided with interpretation
services and other Secretariat assistance. The Working Group is not, however,
provided with summary records and its meetings are closed to the public.

Documentation
17. The documents that are before a Working Group. in connexion with

the preparation of a draft treaty. are usually of three kinds: documents of an



introductory or of a background nature; documents that form the immediate
basis for the drafting of the provisions of the treaty; and, where there are
scientific or technical aspects to be considered, documents of a scientific and
technical nature.

18. The introductory or background documents usually include the fol-
lowing: the relevant resolution of the General Assembly concerning the treaty
in question, including the priority to be accorded by the Sub-Committee to the
preparation of the treaty; the reports of the Committee on the Peaceful Uses
of Outer Space and of the Legal Sub-Committee that may be of relevance;
papers that may have been requested of the Secretariat by the Committee on
the Peaceful Uses of Outer Space, the Legal Sub-Committee, or a Working
Group.

19. The documents that form the immediate basis for the drafting of the
provisions of a treaty usually include the following: the draft treaties proposed
by delegations constitute the principal basis for the formulation of the treaty; a
comparative table of the provisions of such draft treaties prepared by the
Secretariat at the request of the Legal Sub-Committee or of the Working
Group, when detailed comparison of the provisions of the several texts
becomes necessary; amendments to articles, or additional articles, proposed by
delegations in the course of the formulation of a particular provision.

20. Where there are scientific or technical aspects to be considered, it is
customary for these aspects to be considered by the Scientific and Technical
Sub-Committee of the Committee on the Peaceful Uses of Outer Space or by
other subsidiary bodies of the Committee.

Drafting of provisions-Initial exchanges of views
21. It is customary for a Working Group to begin its deliberations with

an introductory statement by its Chairman. The statement, often made follow-
ing informal consultations with delegations, touches on the work to be accom-
plished, questions of working procedure and the documents before the Work-
ing Group. The views of delegations are invited and there is an introductory
exchange of views.

22. Where a Working Group is at the beginning of its work on a treaty,
the exchange of views following a Chairman's introductory statement may take
some time. It is at this initial stage that decisions are necessary on, among
other matters, the procedures of work: whether, for example, there ought to be
a general exchange of views before actual drafting of provisions begins; what
order ought to be followed by the Working Group in its consideration of the
various articles of the draft treaties proposed by delegations; whether it would
be desirable to prepare a comparative table of the provisions of the draft
treaties.

23. When a Working Group continues its work on a treaty which was
begun at an earlier session of the Sub-Committee, the initial exchange of views
in the Working Group is usually concluded within a short period of time.

Process of drafting
24. The process of drafting the provisions of a treaty begins in the

Working Group immediately after the initial exchange of views in the Working
Group is concluded. The process continues until the report to be made by the



Chairman of the Working Group to the Sub-Committee is considered at the
concluding meeting of the Working Group.

25. The process of drafting is necessarily detailed, laborious and time-
consuming. It involves the examination, in the agreed order, of the provisions
of the various draft proposals that are before the Working Group. It also
involves, with respect to each subject considered, a comparison of particular
provisions: identification of similarities and dissimilarities; consideration of
points of dissimilarity; efforts at narrowing differences; the submission and
consideration of new proposals which seek to resolve points of disagreement;
and, finally, the recording of a text on which preliminary agreement has been
reached, with unagreed texts in square brackets.

Informal consultations
26. There is considerable value to the process of drafting of informal

consultations between delegations. There are informal consultations both
within and outside the framework of the Working Group. A common example
of informal consultations within the framework of the Working Group is the
brief adjournment of a meeting of a Working Group to enable concerned
delegations to consult on a particular point. Another example of frequent
occurrence is the establishment by the Working Group of a small group for
informal consultations on a particular matter. The opportunities for informal
consultations between delegations outside the framework of a Working Group
are numerous.

Editorial review of texts
27. When all the provisions of a treaty are formulated, there is, with the

assistance of United Nations editorial services, a final editorial review of the
provisions of the treaty in its various language versions.

28. A Drafting Group has on occasion been established for that purpose.

Reports of Working Group to the Legal Sub-Committee
29. Where, as has often been the case, a Working Group is unable to

complete the formulation of a treaty within the allocated time in the course of
a session of the Legal Sub-Committee, the report of the Working Group to the
legal Sub-Committee is in the nature of a progress report. The report notes the
documents that were before the Working Group at the beginning of its work
and the documents that were submitted to the Working Group in the course of
its deliberations. The report sets out the texts on which the Working Group was
able to reach consensus and the provisions on which consensus was not possi-
ble are placed within square brackets. The report briefly records the views of
delegations on points where it is requested.

30. Where a Working Group has completed the formulation of a treaty,
the text of the treaty is incorporated in the report of the Working Group to
the Sub-Committee.

(iv) Plenary meetings in the fourth and last week of a session of the Sub-
Committee

31. The fourth and last week of a session of the Sub-Committee is
devoted principally to the concluding plenary meetings of the session. The
Sub-Committee in the course of these plenary meetings receives and considers
the reports of its Working Groups.



32. When discussion on a report of a Working Group is concluded, it
has been the practice of the Sub-Committee to take note of it and to have it
annexed to the Sub-Committee's report to the Committee on the Peaceful
Uses of Outer Space.

33. Where work on the formulation of a treaty is still incomplete, at the
conclusion of the Sub-Committee's session there have been occasions on which
the Sub-Committee has decided that it would be helpful if the Committee on
the Peaceful Uses of Outer Space, in the course of its forthcoming session,
were to endeavour to complete the formulation of particular provisions of spe-
cial importance. In such a case the report of the Sub-Committee to the Com-
mittee then includes a recommendation to that effect.

34. Where a Working Group has been successful in completing the for-
mulation of a treaty, the text of the treaty is set out in the report of the Sub-
Committee to the parent Committee.

35. As has already been noted, the plenary meetings of the Sub-
Committee, unlike the meetings of a Working Group, are normally provided
with summary records. The plenary meetings thus enable delegations to have
their views placed on record. The records of the plenary meetings of the Sub-
Committee form part of the travaux preparatoires of a treaty.

(b) Committee on the Peaceful Uses of Outer Space

36. The Committee on the Peaceful Uses of Outer Space at its annual
two-week session generally held in June-July each year considers, among other
matters, the report of the Legal Sub-Committee.

37. Where a treaty is still in the course of formulation in the Legal Sub-
Committee, the meetings of the Committee, held approximately three months
after the conclusion of a session of the Legal Sub-Committee, provide delega-
tions with an opportunity, while the discussions of the Legal Sub-Committee
are still relatively fresh in their minds, to review issues unresolved at the con-
clusion of the session of the Sub-Committee.

38. Where a treaty would cover matters that require examination from
the scientific and technical point of view, the meetings of the Committee
(where delegations generally include representatives who have attended the
Legal Sub-Committee and representatives who have attended the Scientific
and Technical Sub-Committee) provide opportunity for the relevant matters to
be considered from the point of view of both Sub-Committees. The extent to
which the Scientific and Technical Sub-Committee may be of assistance to the
Legal Sub-Committee would be considered and co-ordination of the work of
the Legal Sub-Committee and of the Scientific and Technical Sub-Committee
reviewed.

39. The Legal Sub-Committee, as noted above, has on occasion
requested the Committee to endeavour to complete the preparation of particu-
lar texts that were pending at the conclusion of the session of the Sub-
Committee. The Committee has on such occasions established a drafting or
working group for that purpose.

40. The report of the Committee to the General Assembly contains
recommendations as to the subject to be included on the agenda of the Legal



Sub-Committee at its next session and the priority to be accorded to such sub-
jects.

41. Where the Legal Sub-Committee has completed the formulation of a
treaty, the meetings of the Committee provide occasion for further review of
the treaty. It is customary on such occasions for the Chairman of the Legal
Sub-Committee to present the treaty to the Committee with a detailed state-
ment explaining the provisions of the treaty. The discussion that follows pro-
vides delegations with an opportunity to place their views on record. The
records of the Committee form part of the travaux prparatoires of the treaty.
After its own approval of a treaty prepared by the Legal Sub-Committee, the
Committee transmits and commends the treaty to the General Assembly.

(c) The General Assembly

42. The report of the Committee on the Peaceful Uses of Outer Space is
considered by the General Assembly under its agenda item relating to interna-
tional co-operation in the peaceful uses of outer space. The item is assigned to
the Special Political Committee.

43. Where a treaty is still in the course of formulation in the Legal Sub-
Committee, the Special Political Committee considers the views expressed by
the Committee on the Peaceful Uses of Outer Space and, if it concurs on the
recommendations of the Committee, incorporates such recommendations in the
resolution it would propose for adoption by the General Assembly. The meet-
ings of the Special Political Committee provide States that are not members of
the Committee on the Peaceful Uses of Outer Space an opportunity to express
their views on questions relating to the treaty.

44. Where formulation of a treaty has been completed by the Legal
Sub-Committee and the Committee on the Peaceful Uses of Outer Space has
transmitted the treaty to the General Assembly for approval, introductory
explanatory statements of the provisions of the treaty are made by the Chair-
man of the Committee on the Peaceful Uses of Outer Space and, in greater
detail, by the Chairman of its Legal Sub-Committee. The discussion that fol-
lows enables delegations, both members and non-members of the Committee
on the Peaceful Uses of Outer Space, to express their views on the treaty.

45. The resolution proposed by the Special Political Committee for
adoption by the General Assembly, on the subject of the treaty, would com-
mend the treaty; request that the treaty be opended for signature and
ratification at the earliest possible date; express hope for the widest possible
adherence to the treaty; and set out the treaty in an annex to the resolution.

46. Adoption of the resolution by the General Assembly concludes
preparation of the treaty.

5. Opening of treatyfor signature

47. If the Secretary-General is the depositary of a treaty, the treaty
would be opened for signature at United Nations Headquarters, New York,
within a few months of the General Assembly's approval of the treaty.

48. The 1975 Convention on the Registration of Objects Launched into
Outer Space, for example, was approved by the General Assembly on 12



November 1974. The treaty was opened for signature at UN Headquarters,
New York, on 14 January 1975.

49. It is expected that the Secretary-General will continue to be the
depositary of all future outer space treaties formulated within the United
Nations.

NoTEs

I Until the end of 1983; Turkey took over the next three years, thus establishing a
rotation system of three-year periods between them.2In the same rotation arrangement with Portugal as above.

3The provision of summary records was suspended in 1980 but resumed in 1981. Its
future is subject to review of the General Assembly possibly at its 37th session.

K. SECRETARIAT OF THE THIRD UNITED NATIONS CONFERENCE

ON THE LAW OF THE SEA

1. Introduction

1. It appears relevant to note the possible impact that the treaty-making
techniques peculiar to the Law of the Sea Conference may have had both on
State practice as related to the Law of the Sea and on international law as a
whole. This has been the subject of many comments by publicists of different
nations who have suggested that the negotiating texts have themselves
accelerated and consolidated the process of change.'

2. With regard to the areas under national jurisdiction, the informal
negotiating texts have played a role in the development of State practice. Since
the publication of the Single Negotiating Text, 52 States from all regions of
the world have adopted legislation basically modelled after the provisions con-
tained in said text. Nineteen States have enacted legislation on fishery zones
up to a distance of 200 nautical miles where the jurisdiction of the coastal
State is not as comprehensive as that envisaged in the Single Negotiating Text,
but is not, prima facie, incompatible with it. Five coastal States, all of them in
West Africa, have extended their territorial sea to a distance of 200 nautical
miles and five other African States have extended their territorial seas to dis-
tances beyond 12 miles but less than 200 nautical miles. Since 22 States had,
prior to the publication of the Single Negotiating Text, extended under
different denominations their national jurisdiction over ocean spaces up to 200
nautical miles, it is now evident that for at least 103 coastal States there is jur-
isdiction with regard to the resources within a belt of 200 nautical miles.
Whether this trend will be reviewed as a customary rule of law in the absence
of a treaty can be the subject of many learned dissertations. The fact remains
that only a conventional rule can reconcile the interests of the coastal States
that benefit from the extension of national jurisdiction with those of other
States that either because of their landlocked condition or on account of other
geographical disadvantages cannot derive any benefit from the new concept of
the exclusive economic zone. The Draft Convention as it stands offers a bal-



ance of rights and freedoms on the one hand and duties and obligations on the
other hand that would not normally be retained should the new law of the sea
evolve exclusively as a consequence of State practice.

3. With respect to the areas beyond the limits of national jurisdiction, we
are in the face of a situation that has no parallel in legal history. On the one
side the developing countries and some developed countries are of the view
that the right to engage in mining of the resources of the sea-bed is not a legal
freedom of the high seas. According to this view there is no practice or custom
in the legal sense or general treaty authorizing the exploitation of the sea-bed.
The Declaration of Principles embodied in General Assembly resolution 2749
(XXV) expressly excludes the possibility of extending freedom of the high seas
to the sea-bed and subjects exploration and exploitation of the sea-bed to the
international rfgime to be established. In their opinion, therefore, the situation
is entirely different from that which applies to the exploitation of the tradi-
tional resources of the high seas, which is based on three centuries of custom
and innumerable treaties. They maintain that the Declaration is a solemn pro-
nouncement by the most representative organ of the international community
to the effect that the resources of the sea-bed beyond national jurisdiction are
the common heritage of mankind, can be exploited only under an international
regime and cannot be unilaterally exploited. Other developed countries
although not concurring with this opinion, have appealed to all countries to
refrain from taking any action with regard to sea-bed mining before the
Conference concludes it work. 2 Other States maintain the position that the
right to explore and exploit the sea-bed beyond the limits of national jurisdic-
tion derives from the freedom of the high seas, that no rule of positive interna-
tional law prohibits the exploitation of the mineral resources of the oceans and
that no State can be bound under international law without its consent.3

Should there be a conflict or dispute with regard to sea-bed mining operations
conducted before an international regime is adopted it is far from clear what
kind of decision could be handed down by a court of law. In the absence of an
international instrument expressly recognized by the contesting States, without
any evidence of a general practice accepted as law and when the teachings of
the "most highly qualified publicists" of various nations reflect conflicting
opinions, it is possible that the only "general principles of law recognized by
civilized nations" on which a decision could be based would be those con-
tained in a Declaration of Principles adopted with no dissenting votes by the
General Assembly, without going into the question of the legal nature or bind-
ing effect of General Assembly resolutions.

4. The preceding considerations are relevant when studying the tech-
niques and procedures used in the elaboration of the law of the sea
convention. It has been pointed out that the Conference, since its inception,
has found no precedents on which to base the organization of its work and has
produced new pragmatic solutions that have been accepted by all of the 165
participants without any reservation. The validity of those innovative methods
cannot be ascertained until the Conference has finalized its work. Any com-
parison with past experiences or any attempt to transplant them to other areas
of United Nations activity can be misleading and will have to be approached
with great care.



2. The Sea-Bed Committee

5. The item concerning the peaceful uses of the sea-bed beyond national
jurisdiction was first included in the agenda of the General Assembly in 1967.
This item, which, on account of its political and security implications, was in
fact allocated to the First Committee, 4 was described as "Examination of the
question of the reservation exclusively for peaceful purposes of the sea-bed
and the ocean floor, and the subsoil thereof, underlying the high seas beyond
the limits of present national jurisdiction, and the use of their resources in the
interests of mankind".

6. By resolution 2340 (XXII) of 18 December 1967 the General Assem-
bly established an Ad Hoc Committee to Study the Peaceful Uses of the Sea-
Bed and the Ocean Floor beyond the Limits of National Jurisdiction, consist-
ing of 35 States. The Ad Hoc Committee was required to prepare a study cov-
ering three aspects of the question: first, a survey of the past and present
activities of the United Nations, the specialized agencies, the International
Atomic Energy Agency and other intergovernmental bodies with regard to the
sea-bed and the ocean floor, and of existing international agreements concern-
ing these areas; secondly, an account of the scientific, technical, economic,
legal and other aspects of this item; and thirdly, an indication regarding practi-
cal means of promoting international co-operation in the exploration, conser-
vation and use of the sea-bed and the ocean floor, and subsoil thereof, as con-
templated in the title of the item, and of their resources.

7. The Ad Hoc Committee created two working groups of the whole,
dealing respectively with economic and technical matters and with legal
aspects. It worked on the basis of consensus though no formal decision was
taken to that effect.5

8. In its report6 the Ad Hoc Committee pointed out, inter alia, that it was
agreed that the item as a whole needed further study and that institutional
arrangements should be established by the General Assembly for that purpose.

9. At its twenty-third session, the General Assembly by resolution 2467
A (XXIII) of 21 December 1968 established the Committee on the Peaceful
Uses of the Sea-Bed and the Ocean Floor beyond the Limits of National Jur-
isdiction, composed of 42 States. Thus, the Ad Hoc Committee was in effect
replaced by a standing Committee.

10. The mandate of this Committee differed substantially from the Ad
Hoc Committee. It was requested, inter alia, to made recommendations on: (a)
the elaboration of the legal principles and norms which promote international
co-operation in the exploration and use of the sea-bed and the ocean floor and
the subsoil thereof, beyond the limits of national jurisdiction, and ensure the
exploitation of their resources for the benefit of mankind, and the economic
and other requirements which such a regime should satisfy in order to meet
the interests of humanity as a whole; (b) the ways and means of promoting the
exploitation and use of the resources of this area, and of international co-
operation to that end, taking into account the foreseeable development of
technology and the economic implications of such exploitation and bearing in
mind that such exploitation should benefit mankind as a whole; (c)
intensification of international co-operation and stimulation of the exchange
and the widest possible dissemination of scientific knowledge on the subject;



and (d) measures of co-operation to be adopted by the international commun-
ity in order to prevent the marine pollution which may result from the
exploration and exploitation of the resources of this area.

11. The Committee was also requested to study further, within the con-
text of the title of the item and taking into account the studies and interna-
tional negotiations being undertaken in the field of disarmament, the
reservation exclusively for peaceful purposes of the sea-bed and the ocean
floor without prejudice to the limits which may be agreed upon in this respect.

12. The organization of the Committee's work was similar to its prede-
cessor, the Ad Hoc Committee. However, the two working groups of the Ad
Hoc Committee were replaced by a Legal Sub-Committee and an Economic
and Technical Sub-Committee. 7 It also carried out its work on the basis of
consensus among its members.

13. As reported to the twenty-fourth session of the General Assembly,
the Committee focused its attention during 1969 primarily on the questions
embodied in resolution 2467 A and C (XXIII), 8 the elaboration of legal princi-
ples and norms for the exploration and exploitation of the sea-bed beyond
national jurisdiction; and the establishment of appropriate international
machinery to promote such exploration and exploitation for the benefit of
mankind.

14. During 1970 the Committee worked intensively on the elaboration of
a draft declaration on principles governing the sea-bed and the ocean floor,
and the subsoil thereof, beyond the limits of national jurisdiction. The
preparation of a comprehensive and balanced statement of principles had been
particularly requested by the General Assembly in resolution 2574 B (XXIV)
of 15 December 1969. The Committee was unable to reach complete agree-
ment on the elaboration of a draft declaration of principles. It was only in the
course of informal consultations during the General Assembly and at the ini-
tiative of the Chairman of the Committee that it was possible to submit the
text to the Chairman of the First Committee. During the twenty-fifth session,
the General Assembly adopted resolution 2749 (XXV) entitled Declaration of
Principles Governing the Sea-Bed and the Ocean Floor and the Subsoil
Thereof, beyond the Limits of National Jurisdiction, on 17 December 1970 by
a vote of 108 in favour, with 14 abstentions. This resolution has been generally
considered a landmark in the work of the Committee.

15. At the twenty-fifth session, the General Assembly also adopted reso-
lution 2750 C (XXV), of 17 December 1970, under which it decided to con-
vene in 1973, a conference on the law of the sea 9 which would deal with the
establishment of an equitable international regime-including an international
machinery-for the area and the resources of the sea-bed and the ocean floor,
and the subsoil thereof, beyond the limits of national jurisdiction, a precise
definition of the area, and a broad range of related issues, including those con-
cerning the regime of the high seas, the continental shelf, the territorial sea
(including the question of the preferential rights of coastal States), the preser-
vation of the marine environment (including, inter alia, the prevention of pol-
lution) and scientific research.

16. By this same resolution the Committee was enlarged by 44 members
and was instructed to prepare for the Conference on the Law of the Sea, first,



draft treaty articles embodying the international regime-including an interna-
tional machinery-for the area and the resources of the sea-bed and the ocean
floor, and the subsoil thereof, beyond the limits of national jurisdiction, taking
into account the equitable sharing by all States in the benefits to be derived
therefrom bearing in mind the special interests and the needs of developing
countries, whether coastal or land-locked, on the basis of the Declaration of
Principles Governing the Sea-Bed and the Ocean Floor, and the Subsoil
Thereof, beyond the Limits of National Jurisdiction; and secondly, a
comprehensive list of subjects and issues relating to the law of the sea which
should be dealt with by the Conference, and draft articles on such subjects and
issues.

17. Thus, the Committee's mandate underwent a most significant change.
It was entrusted with the task of not only elaborating an international sea-bed
regime, but also of producing draft articles on a wide range of issues relating
to the law of the sea.

18. At its first session, held at Geneva in March 1971, the Committee
established three Sub-Committees of the whole. 10

19. During the course of 1972, the membership of the Committee, which
had been enlarged by the addition of China and four additional States,"
adopted after intense and lengthy negotiations the list of subjects and issues
relating to the law of the sea which in fact served as the basis of the agenda
for the Third United Nations Conference on the Law of the Sea.

20. By the end of its work in 1973, it can be said that the Committee
reached agreement on only one step of the preparatory work of the law of the
sea conference-the adoption of a list of subjects and issues that served as a
framework in the drafting of the relevant articles. The report of the Committee
to the General Assembly in 197312 referred to several documents which
included a wide variety of draft articles, working papers, reports and official
government proposals. There was, however, no generally agreed set of draft
articles. 13

21. On 16 November 1973, the General Assembly adopted resolution
3067 (XXVIII). By this resolution it was decided to proceed with the immedi-
ate inauguration of the Third United Nations Conference on the Law of the
Sea in 1973 and the convening of a substantive session in 1974 in order to
carry out the negotiations and other work required to complete the adoption
of draft articles for a comprehensive convention on the law of the sea. It
should here be observed that this resolution had expressly declared that the
Committee had accomplished, as far as possible, within the limits of its man-
date, the work which the General Assembly had entrusted to it for the
preparation of the Third United Nations Conference on the Law of the Sea.
On the basis of this resolution the mandate of the Conference was to adopt a
convention dealing with all matters relating to the law of the sea, taking into
account the subject matter listed in paragraph 2 of General Assembly resolu-
tion 2750 C (XXV), and the list of subjects and issues relating to the law of
the sea formally approved on 18 August 1972 by the Committee on the Peaceful
Uses of the Sea-Bed and the Ocean Floor beyond the Limits of National Jur-
isdiction and bearing in mind that the problems of ocean space are closely
interrelated and need to be considered as a whole.



3. The Third United Nations Conference on the Law of the Sea

22. The first session of the Conference, held in New York, from 3
December to 15 December 1973, was procedural in nature. The Conference
spent that session negotiating the contents of its rules of procedure which were
finally adopted at the end of the first week of its second session.

23. The element which revealed most significantly the spirit which per-
vaded the rules of procedure was contained in the notion of consensus. This
notion was embodied in the Declaration incorporating the "Gentleman's
Agreement".' 4 This Declaration which constitutes an appendix to the rules of
procedure states that:

"Bearing in mind that the problems of ocean space are closely inter-
related and need to be considered as a whole and the desirability of
adopting a Convention on the Law of the Sea which will secure the widest
possible acceptance,

"The Conference should make every effort to reach agreement on
substantive matters by way of consensus and there should be no voting on
such matters until all efforts at consensus have been exhausted."

This basic principle was reflected in certain important provisions in the rules of
procedure, in particular the reference in rule 37 that "before a matter of sub-
stance is put to vote, a determination that all efforts at reaching general agree-
ment have been exhausted shall be made by the majority specified for matters
of substance", i.e. a two-thirds majority, and the reference also in that rule to
the procedure for deferring the taking of a vote on any matter of substance at
the initiative of the Presiding Officer or of at least fifteen representatives, in
order to exhaust all efforts to achieve general agreement, having regard to the
overall progress made on all matters of substance which are closely related.
Rule 39 which defines the majority required for decisions on matters of sub-
stance and for the decision referred to above, is more demanding than the
standard rules adopted by most diplomatic conferences in that it requires not
only a two-thirds majority of representatives present and voting, but also that
such majority include a majority of the States participating in that particular
session of the Conference.

24. The three Main Committees were organized as follows:

The First Committee, under the Chairmanship of Mr. Paul B. Engo of the
Republic of Cameroon, deals with the regime for the exploration and exploita-
tion of the resources of the sea-bed and the ocean floor beyond the limits of
national jurisdiction and machinery to implement the aims of the Declaration
of Principles;

The Second Committee, chaired by Ambassador Andr~s Aguilar of
Venezuela, and during the third session by Ambassador Reynaldo Galindo
Pohl of El Salvador, deals with maritime areas subject to national jurisdiction
and the high seas-including territorial sea, continental shelf, exclusive
economic zone and the regime of straits used for international navigation;

The Third Committee, chaired by Ambassador Alexander Yankov of Bul-
garia, deals with the rules for the protection of the marine environment, the
conduct of scientific research and the transfer of technology.



The three Main Committees in fact continued to deal with the subjects
covered by the three sub-committees of the Committee on the Peaceful Uses
of the Sea-Bed and the Ocean Floor beyond the Limits of National Jurisdic-
tion. At a later stage, the plenary was entrusted with the peaceful settlement of
disputes and the final clauses with the understanding that, for this purpose, it
would operate as a Main Committee. The Drafting Committee, whose role and
functions are elaborated on in Part VII, has been chaired by Ambassador Alan
Beeseley of Canada.

4. The negotiating machinery of the Conference

25. Certain salient features of the Third United Nations Conference on
the Law of the Sea shaped, or perhaps, rather dictated the working pattern of
the Conference. Factors such as the complexity of the issues facing the Confer-
ence, the sharp conflict of interests on certain important issues and the rela-
tively large number of delegations participating in the Conference, have had
significant consequences on the type of procedures which. the Conference
found itself obliged to adopt. In the first place, it was generally felt that nego-
tiations could not be effectively carried out in formal proceedings. The result
was that most of the work of the Conference has been conducted informally.
There were, of course, no summary records of these informal meetings. During
the course of the Third United Nations Conference on the Law of the Sea,
countless instances of the use of the informal procedure can be cited. The
informal meetings of Committee III on the protection of the environment and
the informal meeting of that body on marine scientific research and the
transfer of technology furnish an instance of this procedure. Important inter-
sessional meetings have also taken place on an informal basis especially on
matters relating to Committee 1.1

5

26. In the second place, large groups of delegations were not well suited
for undertaking negotiations on several issues facing the Conference.16 Thus, it
was that much of the work of the Conference was carried out in several small
negotiating groups. Examples of such groups were (i) for Committee I matters:
there was established the working group composed of 50 States and (ii) for
Committee II matters: there was set up, e.g., a working group on baselines,
another dealing with historic bays and a third on the territorial sea. Small
working groups were created to deal with other issues.

27. It should here be pointed out that though these fairly small informal
groups were in fact necessary for the conduct of negotiations, some States
which had not participated in such negotiations were not prepared, or were
prepared only with great reluctance, to accept their outcome. The importance
of the subjects being dealt with by the Conference, and the diversity of the
interests represented in it, inhibited delegations, it was said, from "entrusting
their interests to delegations from elsewhere". 7 Such an attitude certainly ren-
dered the task of finding an adequate negotiating mechanism somewhat more
difficult and may have played a part, as will be seen later,'8 in fashioning some
of the more recent negotiating procedures devised by the Conference.

28. Certain other groups which existed outside the framework of the
Committees, and which have played an influential role in the work of the
Conference, must be mentioned. First the regional groups: (a) African



Group, (b) Asian Group, (c) Latin American Group, (d) Group of Arab
States, (e) Western European and others, () Eastern European Group, and (g)
the Group of 77. In the second place, there are certain interest groups, e.g., the
Group of Land-locked and Geographically Disadvantaged States and the
Coastal State Group and finally certain "cross interest" negotiating groups which
operate outside the formal framework of the Conference. An instance of this
latter category is furnished by the Group of States which, having held informal
consultations on issues connected with the settlement of disputes which may
arise under the law of the sea Conference, submitted during the second session
of the Conference a working paper on the settlement of the iaw of the sea
disputes.19 The above-mentioned groups have exercised an influence, and, at
times, have made significant contributions to the work of the Conference. They
indeed form an essential component of the negotiating mechanism of the
Conference.

5. A basic negotiating text

29. At the second session of the Third United Nations Conference on
the Law of the Sea, held at Caracas, from 20 June to 29 August 1974, the
method of work adopted by the Second Committee revealed the nature of the
task which generally faced the Conference. Especially in the case of the
Second Committee, there was need to impose some order on the welter of
documents with which that Committee had to deal.

30. At its first session, the Second Committee decided to consider the
items assigned to it, "one by one", in the order in which they appeared in the
list. The idea was to consider each of the items, to identify the principal trends
and to reduce them to generally acceptable formulae, and then, "to put them
on ice", so to speak, without any decision. During the discussion of any given
item, delegations were able to refer to related items. All closely interconnected
items had to be fully considered before any decision would be taken. 20 As a
result of this procedure the Second Committee, at its 46th meeting on 28
August 1974, decided to consolidate the 13 informal working papers into
a single working document. The purpose of this document
(A/CONF.62/C.2/WP.1)21 was to reflect the main trends which had emerged
from the proposals submitted either to the Committee on Peaceful Uses of the
Sea-Bed and the Ocean Floor beyond the Limits of National Jurisdiction, or to
the Third United Nations Conference on the Lav of the Sea, and it is gen-
erally acknowleged that this document represented a stage in the production of
a basic working document for the Conference.

31. The need for such a basic working text around which negotiations on
the various issues could be centred became clearer at the third session of the
Conference held in Geneva from 17 March to 9 May 1975. Then the sugges-
tion was made that the three Committees negotiate on the basis of a single
text. 22 At the 55th plenary meeting, the Conference accepted the President's
proposal that the Chairmen of the three Committees should each prepare a
single negotiating text23 covering the subjects entrusted to his Committee, to
take account of all the formal and informal discussions held so far. The texts
would not prejudice the position of any delegation, and would not represent
any negotiating text or accepted compromise. They would be a basis for nego-
tiatious.24 In addition, the single negotiating text was not designed to affect the



status of proposals already made by delegations or the right of delegations to
submit amendments or new proposals. 25

32. At the fourth session of the Conference, which was held in New
York from 15 March to 7 May 1976, it was agreed that the Conference should
avoid a general discussion on the informal single negotiating text and that it
should proceed with informal negotiations in the Main Committees. Any
objections to or proposals regarding the texts should be submitted as informal
amendments, since the texts themselves were informal. The Chairmen of the
Main Committees were given the mandate to revise the Informal Negotiating
Text if they felt that there was a set of amendments commanding such
widespread support so as to justify such revisions. It was left to the discretion
of the Chairmen to determine whether the negotiating texts were to be dis-
cussed article by article, by groups of articles, or by concentrating on the key
issues. The precise procedure was thus left within each Committee's com-
petence.

26

33. The Chairmen each adopted their own procedure for the revision of
the text. For instance, in the Second Committee, the Informal Single Negotiat-
ing Text was discussed article by article. The principle was adopted that
silence was interpreted as signifying agreement with the negotiating text in all
cases. When an amendment was submitted, delegations which were in favour
of it, were bound to express their support, so that the Chairman might discern
the degree of support each amendment enjoyed. Silence with respect to an
amendment denoted satisfaction with the Informal Single Negotiating Text.
For his part, the Chairman of the First Committee adopted a different pro-
cedure. He submitted first impression drafts of various articles, known as the
"PBE Series", to all delegations in the hope that they could be studied and
comments made to aid the production of the revised single negotiating text.27

34. The Revised Single Negotiating Text was the product of the fourth
session of the Conference and enjoyed the same status as the original Informal
Single Negotiating Text. The Chairmen retained sole responsibility for their
preparation and the text had no other status than that of serving as the basis
for further negotiations without prejudice to the rights of any delegation to
move amendments or to introduce new proposals. The texts were not to be
regarded as committing any delegation to any of their provisions and they
were not to be the basis of any general discussion. 28

35. It should be noted that at its 65th plenary meeting, the Conference
had authorized the President to prepare a single negotiating text on the settle-
ment of disputes. This text was to have the same status and character as parts
I, II and III of A/CONF.62/WP.8. In preparing the text, the President took
into account the views expressed during the general informal debates in the
plenary which was based on A/CONF.62/WP.9-a text which had been
prepared by the President on his own account. Account was also taken of
relevant provisions contained in parts I, II and III of document
A/CONF.62/WP.8, and of the suggestions put forward by the various groups
and delegations. 29

36. The emergence of a basic negotiating text for the Conference threw
into relief the issues that were most difficult to settle and which produced the
most serious differences of opinion. It was on these "key issues", or as they
were later called "hard-core issues", that from then on the Conference concen-



trated its attention. It can be said that after the appearance of the Revised Sin-
gle Negotiating Text these "key issues" absorbed the attention of the Confer-
ence.

37. The President in his note to the Conference outlined six main areas
on which delegations should concentrate in their informal sonsultations and
negotiations during the fifth session, held in New York, from 2 August to 17
September 1976. They were as follows:

"(a) The structure of the proposed International Sea-Bed Authority;
the financial arrangements for the maintenance of the Authority and its
activities; the basic conditions governing exploration and exploitation of
the sea-bed resources and the measures required to prevent or mitigate
the adverse consequences to the economies of developing countries that
may result from sea-bed mining;

"(b) The accommodation of the interests and concerns of those
countries whose peculiar geographical location might, for want of such
accommodation, deprive them of any real benefit from the establishment
of an exclusive economic zone or of a fair share in the common heritage
of mankind;

"(c) The precise legal relationship between the concept of the
exclusive economic zone and the doctrine of the high seas at present
understood;

"(d) The regime to be applied to marine scientific research in all
areas outside the territorial sea;

"(e) A viable mechanism for the compulsory settlement of disputes
designed to ensure finality; and

"(f) The formulation of final clauses which would preserve the legal
unity of the Convention. '30

38. It was left, in the end, to each Committee to decide what were the
main issues facing the Committee using, if it so desired, the President's list as a
guide. The order in which these issues should be taken up and the way in
which such negotiations were conducted were also left within the competence
of the Committee to determine.

39. The First Committee adopted the "workshop method". The
workshop was presided over by two co-Chairmen and was empowered to
negotiate all issues within the mandate of the First Committee. 31 The two co-
Chairmen presided over alternate meetings but when one co-Chairman pre-
sided, the second co-Chairman would sit on his right-hand side rather than with
his own delegation. With the help of the Secretariat they prepared joint reports
which were submitted at regular intervals to the formal meetings of the Com-
mittee.

40. The pattern of work established by the Second Committee was
different. The Committee created three negotiating groups. The first dealt with
the legal status of the exclusive economic zone, and the rights and duties of
other States to participate in the exploitation of the living resources of the
zone. The second concerned itself with the right of access to and from the sea
and the freedom of transit for land-locked States. The third dealt with the
definition of the outer limit of the continental margin and the question of pay-
ments and contributions in respect of the exploitation of the continental shelf



beyond 200 miles. All three groups were presided over by the Chairman of the
Committee and were open to all members.32

41. In the Third Committee most of the negotiations based on the
revised single negotiating text were conducted by the Chairman of the Com-
mittee. Howeyer, two informal groups were formed, one chaired by Mr. Val-
larta (Mexico), discussing issues related to marine pollution, and the other by
Mr. Metternich (Federal Republic of Germany), discussing issues connected
with marine scientific research and the transfer of technology.33

42. Informal negotiations continued in the sixth session with a view to
resolving the "key issues" facing the Conference. However, as the organization
of work revealed, more emphasis was beginning to be placed significantly on
the issues relating to the First Committee. This trend has continued. In the
programme of work it was stated that the first two or three weeks of the ses-
sion should be devoted to First Committee matters to enable it to reach the
same stage of progress as the Second and Third Committees. 34

43. The programme for the sixth session also envisaged what became the
next important stage in the work of the Conference. There it was declared that
at the end of the sixth week, the President, with the Chairmen of the Commit-
tees, adopting the collegiate method, would prepare an informal single compo-
site text to serve as a basis for a draft convention.35

44. At the sixth session, held in New York from 23 May to 15 July 1977,
there was some debate as to the modus operandi which should be adopted for
the consolidation of the Revised Single Negotiating Text.3 6 The core of the
matter was whether the informal single negotiating text should be prepared by
the President jointly,37 or in consultation with the Chairmen of the Main Com-
mittees, the Chairman of the Drafting Committee and the Rapporteur-
General.

3 8

45. In the end it was decided at the 78th plenary meeting of the Confer-
ence that the President, as leader of the "team", 39 should undertake, jointly
with the Chairmen of the three Committees, the preparation of the Informal
Composite Negotiating Text. The idea was to consolidate in one document the
draft articles relating to the subjects and issues embodied in parts I, II, III and
IV 4

0 of the Revised Single Negotiating Text. The Chairman of the Drafting
Committee and the Rapporteur-General would be associated with the team as
the former should be fully aware of the considerations that determined the
contents of the Informal Composite Negotiating Text, and the latter should, ex
officio, be kept informed of the manner in which the work of the Conference
has proceeded in all stages. 41

46. In putting the text together each Chairman bore full responsibility
for the provisions of the text which were the exclusive and special concern of
his Committee and for the adoption of any changes in the text which reflected
the progress achieved in the negotiations.

47. The Informal Composite Negotiating Text has not retained the order
of the four parts of the Revised Single Negotiating Text. It is so structured that
its provisions progress from areas falling under national jurisdiction, such as
the territorial sea, through an intermediate area such as the exclusive economic
zone, to areas of international jurisdiction. It has been suggested that this pro-



gression will constitute the principle on which the proposed convention on the
law of the sea will be based.42

48. The Informal Composite Negotiating Text was meant to enjoy the
same status as the Informal Single Negotiating Text and the Revised Single
Negotiating Text. Thus, it is informal in character and is designed to serve
purely as a procedural device and to provide a basis for negotiation without
affecting the right of any delegation to suggest revisions.

49. It is important to cite these observations on the nature of the text:
"It would not have the character and status of the text which was

prepared by the International Law Commission and presented to the
Geneva Conference of 1958 and would, therefore, not have the status of a
basic proposal that would stand unless rejected by the requisite major-
ity.",43

50. It can be fairly said that the quest of the Conference for a basic
negotiating text, which could serve as an effective procedural device, cul-
minated in the appearance of the Informal Composite Negotiating Text.

6. The Negotiating Groups

51. There is general agreement that a consensus was largely achieved on
a substantial part of the Informal Composite Negotiating Text. From its
appearance the Conference was obliged to channel all its energies to the reso-
lution of the remaining issues, the important "hard-core issues". It is an
accepted fact that without a settlement of these "hard-core issues", no gen-
erally acceptable convention on the law of the sea can emerge from the Third
United Nations Conference on the Law of the Sea.

52. In order to give priority to the resolution of such issues, the Confer-
ence at its seventh session, held in Geneva from 21 March to 19 May 1978,
and resumed in New York from 21 August to 15 September 1978, was obliged
once again to devise a new negotiating mechanism. 4

53. The Conference decided to establish seven negotiating groups on the
following "hard-core issues":

1. System of exploration and exploitation and resource policy, tak-
ing note of the work of the informal group of technical experts invited to
consider the technical problems associated with any formula that might be
used to limit production of minerals from the area, chaired by a member
of the United Kingdom delegation;

2. Financial arrangements;

3. Organs of the Authority, their composition, powers and functions;

4. Right of access of land-locked States and certain developing
coastal States in a sub-region or region to the living resources of the
exclusive economic zone;

Right of access of land-locked and geographically disadvantaged
States to the living resources of the economic zone;

5. The question of the settlement of disputes relating to the exercise
of the sovereign rights of coastal States in the exclusive economic zone;



6. Definition of the outer limits of the continental shelf and the
question of payments and contributions with respect to the exploitation of
the continental shelf beyond 200 miles;

Definition of the outer limits of the continental shelf and the question
of revenue sharing;

7. Delimitation of maritime boundaries between adjacent and oppo-
site States and settlement of disputes thereon. 45

54. It should be remarked here that though it was generally ac-
knowledged that the issues outlined above were the outstanding issues which
would impede the progress of the Conference as long as they remained unset-
tled, other issues seemed, in the eyes of certain States, at least, as important.
Paragraph 6 of document A/CONF.62/62 was an attempt to deal with this
concern. It stated that other issues might also be considered including, inter
alia: (i) regime of islands and (ii) enclosed and semi-enclosed seas. The topic
of the preamble and final clauses also appeared in this paragraph as a question
which had not been discussed at the Conference.

55. In order to deal with a problem which has already been mentioned, 46

that is. the desire of many delegations to participate in the work of the Confer-
ence, the negotiating groups were open-ended. It was expressly stated that
"negotiating groups whether constituted by the Plenary or Main Committee
should comprise a nucleus of those countries principally concerned but with a
clear understanding that they would be open-ended in the sense that any parti-
cipant not included in the original nucleus would be free to join the groups
with the same status as the original members. Each Negotiating Group could
also have the right to form smaller groups in order to expedite the process of
negotiation. '47 In a sense, this arrangement was designed to fulfil two impor-
tant objectives: the need to ensure universal participation in the important
negotiations of the Conference and the necessity to preserve the effectiveness
of small negotiating groups.

56. The eighth session, held at Geneva, from 19 March to 27 April 1979,
and resumed in New York, from 19 July to 24 August 1979, witnessed another
modification of the negotiating machinery of the Conference. The special char-
acter of the problems confronting the First Committee led the Conference to
devise another negotiating mechanism-the Group of 21. 48 There was esta-
blished a group of 21 delegations, in addition to the Chairmen of negotiating
groups 1, 2 and 3, and of the group of legal experts, on the settlement of
disputes concerning Part. XI. The group's mandate was "to co-ordinate,
without review or alteration, the results achieved in the three negotiating
groups and determine outstanding issues and find acceptable solutions. 49

57. In order to ensure that all interests were represented alternate
members were appointed from delegations other than those which constituted
the principal members of the Group of 21. There were to be seven alternate
members representing the Group of 77 and seven alternate members
representing the industrialized countries.50

7. The role of the collegium in the revisions of the Informal Composite
Negotiating Text

58. The mechanism for revising the Informal Composite Negotiating
Text differs in some important respects from that adopted for the compilation



of the Informal Single Negotiating Text, the Revised Single Negotiating Text,
and the Informal Composite Negotiating Text. In contradistinction to the
method adopted for these earlier texts, the process has become more open and
perhaps less exposed to the personal appreciation of the Chairmen or that of
the President.

59. Paragraphs 10 and 11 of document A/CONF.62/62 stated that:
"Any modifications or revisions to be made in the Informal Compo-

site Negotiating Text should emerge from the negotiations themselves and
should not be introduced on the initiative of any single person, whether it
be the President or a Chairman of a Committee, unless presented to the
Plenary and found, from the widespread and substantial support prevail-
ing in Plenary, to offer a substantially improved prospect of a consensus."

"The revision of the Informal Composite Negotiating Text should be
the collective responsibility of the President and the Chairmen of the
Main Committees, acting together as a team headed by the President. The
Chairman of the Drafting Committee and the Rapporteur-General should
be associated with the team as the former should be fully aware of the
considerations that determined any revision and the latter should, ex
officio, be kept informed of the manner in which the Conference has pro-
ceeded at all stages."
60. The role of the collegium in the revisions of the text 51 was

significant. For in practice, the collegium assumed the responsibility of deter-
mining what criteria to apply in deciding whether a given text emerging from
the negotiations enjoyed widespread and substantial support in plenary and,
therefore, offered a substantially improved prospect of consensus. 52

61. The mechanism outlined above was first utilized at the eighth session
of the Conference, held in Geneva, from 19 March to 27 April 1979, when the
collegium affected the first revision of the Informal Composite Negotiating
Text.53 A second revision was carried out by the collegium at the ninth session
held in New York, from 3 March to 4 April 1980. 54 A further revision was
made by the collegium at the resumed ninth session held in Geneva, from 28
July to 29 August 1980. 55

62. It should be noted that at certain sessions the Conference was unable
to revise the Informal Composite Negotiating Text. It nevertheless received
reports submitted to the plenary by the Chairmen of the Committees and of
the Negotiating Groups. 56 In some of these reports the Chairmen proposed
compromise formulae which were designed to aid the search for consensus.

63. The status of these revised texts remained the same as the Informal
Composite Negotiating Text itself. Thus, they were informal in character and
were of a negotiating nature. The status of these revised texts was quite clearly
brought out in the following observations by the President of the Conference
on the occasion of the second revision of the text. He stated that

"...the very nature of the concept of a package deal required that no
delegation's position on a particular issue should be treated as irrevocable
until at least all the elements of the package had formed the subject of
agreement and that, therefore, every delegation had the right to reserve its
position on any particular issue until it had received satisfaction on other
issues which it considered to be of vital importance to it."



To avoid any misunderstanding as to the status of the second revision
which is now presented, the President would wish to emphasize that it must be
regarded as "a negotiating text which provides, in the best judgement of the
collegium, a better basis of negotiation and one that offers a substantially
improved prospect of a consensus." 57

64. These observations applied with equal force to the other two revi-
sions of the Informal Composite Negotiating Text.58

65. The programme of work for the tenth session, held in New York,
from 9 March to 17 April 1981, envisaged the adoption of the Convention dur-
ing 1981, and the signature of the final act at a date to be determined in con-
sultation with the Government of Venezuela. 59 The ninth session was to be
regarded as the last negotiating session except on those issues on which there
had as yet been no agreement.60 However, certain unforeseen circumstances
delayed the work of the Conference. 6'

66. At the resumed tenth session of the Conference held in Geneva from
3 to 28 August 1981, the text was again revised pursuant to the decision taken
by the Conference at its 153rd meeting on 27 August 1981, on the basis of
recommendations by the collegium (A/CONF.62/BUR.14) endorsed by the
General Committee (A/CONF.62/114*). In accordance with A/CONF.62/62,
this revision incorporated the recommendations of the Drafting Committee,
approved by the Informal Plenary, the decisions taken by the Informal Plenary
on the site of the International Sea-Bed Authority and the International Law
of the Sea Tribunal and a new proposal of delimitation of the exclusive
economic zone and of the continental shelf between States with opposite or
adjacent coasts. 62

67. On this occasion, however, the text lost its informal character. The
Conference agreed by consensus that the draft Convention should be elevated
from the status of an informal text to that of an official Conference document
and it recognized that the text was no longer an informal text but the official
Draft Convention (A/CONF.62/L.78).63

68. The Conference has recommended that the General Assembly should
convene the final decision-making session of the Third United Nations Confer-
ence on the Law of the Sea for the adoption of the Convention from 8 March to
30 April 1982.64

8. The Drafting Committee

(a) Membership and competence

69. The Drafting Committee of the Third United Nations Conference on
the Law of the Sea consists of 23 members, including its Chairman. 65 The
function of the Committee is embodied in Rule 53 of the Rules of Procedure
which states:

"It shall, without re-opening substantive discussion on any matter,
formulate drafts and give advice on drafting as requested by the Confer-
ence or by a Main Committee, co-ordinate and refine the drafting of all
texts referred to it, without altering their substance, and report to the
Conference or to the Main Committee as appropriate. It shall have no
power of or responsibility for initiating texts."



70. This explicit statement on the competence of the Drafting Commit-
tee was the consequence of amendments to the draft rules of procedure which
were submitted to and discussed at the second session of the Conference. 66

(b) Modus operandi of the Committee

71. At the seventh session of the Conference, the Drafting Committee
was requested to commence work 67 by addressing itself to the provisions of the
informal composite negotiating text that appeared to be settled, and recom-
mended changes that were considered necessary from a technical and drafting
point of view, particularly the adoption of uniform terminology.6s

72. The procedure adopted by the Drafting Committee for carrying out
its task is novel. The Committee operates on three levels. On the first level,
there are the language groups of the Drafting Committee representing the six
official languages of the United Nations: Arabic, Chinese, English, French,
Russian and Spanish. 69 These language groups are open to all delegations. 70

On the second level, there are the co-ordinators of the language groups who
meet under the direction of the Chairman of the Drafting Committee. It
should be noted that since the informal inter-sessional meeting of the Drafting
Committee held in New York from 12 January to 27 February 1981, the
meetings of the co-ordinators of the language groups are open to all members
of the Drafting Committee and of the language groups, 71 which means that
these meetings are in effect open to all delegations attending the Conference.
Finally, on the third level, there is the Drafting Committee itself.

73. The work of the Drafting Committee begins at the level of the
language groups. Each language group discusses drafting proposals coming
from members of that language group, from other language groups and from
the Secretariat, and on the basis of these discussions it submits to the co-
ordinators of the language groups suggestions for drafting changes to the text.
These suggestions are considered at meetings of the co-ordinators of the
language groups under the direction of the Chairman of the Drafting Commit-
tee. On the basis of their deliberations, the co-ordinators of the language groups
in turn submit to the Drafting Committee proposals for changes to the text.
After examining these proposals, the Drafting Committee then submits recom-
mendations to the Conference.

74. The Drafting Committee's work can be divided into two parts: first.
the process of harmonization of words and expressions recurring in the text
and, second, the textual review, article by article, of the provisions of the Draft
Convention. At first, the Committee directed its attention almost solely to the
process of harmonization-seeking to ensure uniformity in the use of words
and expressions in the text taken as a whole. The Committee commenced the
review, article by article, of the text at the informal inter-sessional meeting of
the Drafting Committee held in New York from 12 January to 27 February
1981, and continued this review at the tenth session, 72 at the informal inter-
sessional meeting of the Committee held at Geneva from 29 June to 31 July
19813 and at the resumed tenth session. 74

(c) The procedure for adoption of the Committee's recommendations

75. Two types of procedures have been utilized for the adoption of the
Drafting Committee's recommendations. The procedure for incorporating in



the various revisions of the text the recommendations emerging from the early
work of the Committee-the process of harmonization-was left largely to the
discretion of the Chairmen of the Main Committees. For example, in a reply
to a letter dated 26 March 1980 from the Chairmen of the Drafting Commit-
tee,7S requesting the incorporation of the Drafting Committee's recommenda-
tions in the revision of the Informal Composite Negotiating Text/Rev.1, the
Chairman of the Second Committee indicated which recommendations of the
Drafting Committee should be applied at that stage. 76

76. The Conference devised a different procee ire for dealing with
recommendations emanating from the textual review, article by article, of the
provisions of the Draft Convention. These recommendations were considered
at informal meetings of the plenary and not in the Main Committees. When
the informal plenary met to consider the recommendations of the Drafting
Committee, the Chairmen of the relevant Committees as well as the Chairman
of the Drafting Committee would sit on the podium with the President. 77 It
was noted that this procedure was adopted to ensure that the process of exam-
ining these recommendations should not result in any lack of harmonization or
co-ordination.

78

(d) The language groups

77. The use of language groups by the Drafting Committee is a particu-
larly significant feature. In the first place, the existence of these groups has
enabled all language versions of the text to be examined more closely than
would otherwise have been the case.79 The interaction between the language
groups and the co-ordinators of the language groups has been of immense
value in ensuring the concordance of the six language versions of the text.80

Finally, these groups being open to all delegations has in fact allowed all
delegations to participate in the work of the Drafting Committee 81-a fact
which has facilitated the adoption of the recommendations of the Drafting
Committee by the Conference.

9. Conclusions

78. The Third United Nations Conference on the Law of the Sea is
engaged in law-making with respect to issues-perhaps the most important of
which are of an essentially political nature-which was the reason in the first
place that the item concerning the peaceful uses of the sea-bed beyond
national jurisdiction was in fact allocated to the First Committee. 82 It should
also be recalled that it was due to the "large political element" in item 2583
that a proposal at the twenty-fifth session of the General Assembly to have
sub-items (c) and (d) referred to the Sixth Committee was rejected in both the
General Committee 84 and the General Assembly,85 with the consequence that
the preparation of the Conference was entrusted to a political and not a juridi-
cal body.

79. The sharp clash of interests on some of these issues facing the
Conference, their complexity and the relatively large number of participants at
the Conference have rendered the task of finding an adequate and effective
negotiating mechanism a fairly long and arduous process and have led the
Conference to devise a variety of procedures to achieve that end.



80. There was also need for a basic working document around which
negotiations could be centred. The first step towards that goal took place at the
second session of the Conference when the Second Committee produced the
so-called "main-trends" paper. At the third session in 1975, the Conference
endorsed the President's proposal that a single negotiating text should be
prepared by the Chairmen of the three Committees. This Informal Single
Negotiating Text formed the basis for negotiations at the fourth session, and
from this emerged the Revised Single Negotiating Text. At its sixth session
the Conference decided to consolidate the various parts of the Revised
Single Negotiating Text. With the appearance of this consolidated text-the
Informal Composite Negotiating Text-it can be said that the Conference
found a basic negotiating text. The emergence of the Informal Composite
Negotiating Text threw into bold relief the so-called "hard-core issues"
facing the Conference. These "hard-core issues" were entrusted to the nego-
tiating groups.

81. The mechanism utilized for the subsequent revisions of the Informal
Composite Negotiating Text is particularly significant. It was not within the
competence of either the President or a Chairman of a Committee to introduce
any modifications or revisions in the Informal Composite Negotiating Text
unless such modifications or revisions were submitted to the Plenary and found,
from the widespread and substantial support prevailing there, to offer a sub-
stantially improved prospect of a consensus. It was the role of the collegium to
determine what criteria to apply in deciding whether a modification or revision
of the text enjoyed the widespread and substantial support necessary to offer a
substantially improved prospect of consensus.

82. The procedures of the Third United Nations Conference on the Law
of the Sea are essentially informal and flexible. The mechanism adopted by the
Drafting Committee of the Conference for processing its recommendations
provides a particularly interesting example of these features. The formation of
language groups by the Drafting Committee is noteworthy. The task of coping
with drafting problems in a text comprised of more than 400 articles, in six
official languages, drafted by the three Main Committees with the Informal
Plenary has been facilitated by the existence of the language groups, which are
open to all delegations.

83. The objective of the Conference, as set out in its mandate, remains
the adoption of a "comprehensive convention dealing with all matters relating
to the law of the sea . . . bearing in mind that the problems of ocean space are
closely interrelated and need to be considered as a whole". The nature of this
mandate has obligated States to look at the provisions of the proposed Con-
vention in their entirety, in short, to adopt the so-called "package-deal"
approach. The structure of the Informal Composite Negotiating Text itself has
further strengthened this approach.

84. It must be noted too that, as the rules of procedure indicate, the
spirit of consensus constitutes the leitmotif of the Conference. The concept of
consensus applies not only to the decision-making processes whereby the Con-
vention will be adopted, but in practice to every step taken towards that end.
But voting, of course, is not excluded once the Conference has determined that
all efforts at reaching general agreement have been exhausted.



85. These two elements-the concept of consensus and the "package-
deal" approach-have influenced the Conference throughout its history. Their
roles remain significant in the stage the Conference has now reached.

86. It should be remarked that the proposed Convention will contain a
novel combination of international law provisions. It will codify certain aspects
of the law. of the sea, e.g. in the provisions dealing with the territorial sea and
contiguous zone, continental shelf and high seas. There are certain aspects
involving progressive development of international law, e.g. in the provisions
dealing with the establishment of, and the juridical regime governing, the
exclusive economic zone, the legal status of archipelagoes and the creation of
an international sea-bed regime. Perhaps it is more accurate to state that the
provisions dealing with the establishment of an international sea-bed regime
are seeking to create a novel regime of law. 86 In attempting to create an inter-
national sea-bed regime the proposed Convention will also be in fact providing
the constitutional framework or the constituent instrument of an international
organization, i.e. the International Sea-Bed Authority. In this respect, it should
be noted that provision has also been made for a Statute of the Enterprise.
Finally, there are dispute-settlement provisions which have the character of a
multilateral compromise conferring jurisdiction on a court or other tribunal.

87. The Third United Nations Conference has not yet finished its task,
that is, the adoption of a comprehensive convention on the law of the sea. That
is why, of course, it is somewhat difficult at this stage to assess the efficacy or
otherwise of the procedures and devices adopted in the first place by the inter-
national community and then by the Conference itself to achieve its goal.
Nevertheless, it must be pointed out that the transactions at the Conference, in
particular the emergence of the negotiating text, have had an undoubted
influence on the national maritime legislation of several States. In fact, the
maritime legislation of several coastal States is closely based on the Draft Con-
vention. In this sense the Conference has already exerted a significant
influence on the practice of States.
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to 15 September 1978, and at the resumed eighth session held in New York from 19 July to
24 August 1979. See Official Records of the Third United Nations Conference on the Law of the
Sea (United Nations publication, Sales No. E.79.V.4), vol. X, documents
A/CONF.62/RCNG/1 and A/CONF.62/RCNG/2- ibid. (United Nations publication,
Sales No. E.80.V.12), vol. XII, document A/CONF.62/91.



57 Document A/CONF.62/WP.10/Rev.2, pp. 21-22.
58See document A/CONF.62AVP.10/Rev.I, p. 18, and document A/CONF.62/

WP.lO/Rev.3, p. xx.
59 See document A/CONF.62/BUR. 13/Rev.1.
6OThe issues were: the work of the Drafting Committee and the manner in which its

recommendations should be processed, the participation clause, the Preparatory Commis-
sion and the treatment to be accorded to the preparatory investments made before the
Convention entered into force. Ibid., and see also the President's remark at the tenth ses-
sion of the Conference at its 145th plenary meeting.

61 It was reported that the United States was not prepared to finalize the text of the
Convention at that session and had in fact decided to undertake a review of the Conven-
tion. At the 59th General Committee meeting the United States delegate stated that a
decision concerning the Convention would be taken by his Government only after a
thorough review of the text and its history, in particular Part XI.

62The following observations were made on this issue: "It was not by chance that it
was the only issue for which representative groups had been established, with their own
Chairmen who had reported on their work at several sessions; and it was not by chance
that the highest officer of the Conference had been involved in the negotiations. No
other issue had been treated with such importance or given so much time for considera-
tion". Document A/CONF.62/SR.154.

63 This was done subject to the following conditions: "First, the door would be kept
open for the continuation of consultations and negotiations on certain outstanding issues.
The results of these consultations and negotiations, if they satisfy the criterion in
A/CONF.62/62, will be incorporated in the Draft Convention by the collegium without
the need for formal amendments. Secondly, the Drafting Committee will complete its
work and its further recommendations, approved by the Informal Plenary. will be incor-
porated in the text. Thirdly, in view of the fact that the process of consultations and
negotiations on certain outstanding issues will continue, the time has, therefore, not
arrived for the application of rule 33 of the Rules of Procedure of the Conference. At this
stage, delegations will not be permitted to submit amendments. Formal amendments may
only be submitted after the termination of all negotiations". See document
A/CONF.62/114.

64The Conference adopted the following programme of work:
First Stage (8-26 March 1982)
During the first three weeks of the session, the Conference will continue consulta-

tions and negotiations on pending issues.
The Informal Plenary will meet to process the recommendations of the Drafting

Committee resulting from its final intersessional meeting.
Second Stage (29 March-I April 1982)
Beginning Monday, 29 March. the Plenary will meet for three days (29-31 March) to

discuss the results of the consultations and negotiations. In accordance with
A/CONF.62/L.46, statements will be limited to 15 minutes.

In the light of the Plenary debate and taking into account the criteria established in
document A/CONF.62/62, the President of the Conference, the Chairmen of the Main
Committees, the Chairman of the Drafting Committee and the Rapporteur-General will
meet on Thursday, I April, and decide on the incorporation of the results of the consul-
tations and negotiations into the Draft Convention.

In order to enable delegations to prepare themselves for the next stage, the Colle-
gium will issue a memorandum containing all the changes that will be incorporated in
the Draft Convention. These changes will be referred to the Drafting Committee for its
consideration and recommendations. The Drafting Committee's report and its processing
by Plenary will be completed by 12 April.

lhird Stage (6-12 April 1982)
During this stage, the Conference will decide the date on which Rule 33 will

become operative. Delegations could also use this period to consult their respective
Governments on the decision-making stages of the session.



Fourth Stage (13-22 April 1982)

Should delegations at this point of time feel it necessary to submit formal amend-
ments to the Draft Convention, such amendments would have to be submitted to the
Secretariat by 6 p.m. on Tuesday, 13 April. Should the President, in accordance with
Rule 37, defer the taking of a vote on amendments, the Plenary will give an opportunity
to delegations, during the interval, to make statements on the amendments. During that
period, the President, assisted by the General Committee, will make every effort condu-
cive to the attainment of general agreement.

Fifth Stage (23-30 April 1982)
By Friday, 23 April, the Conference will have to determine whether all efforts at

reaching general agreements have been exhausted.
During the last week which will end on 30 April, the Conference will adopt the Con-

vention, the text of the draft resolution on the establishment of the Preparatory Com-
mission, the Final Act and any other pertinent decisions.

Should the fifth stage have started and more time be needed to complete the work
of the Conference, it shall, in consultation with the Secretary-General, be authorized to
extend its formal work beyond 30 April exclusively for that purpose. Document
A/CONF.62/116.

65 The members of the Drafting Committee are: Afghanistan, Bangladesh, Argen-
tina, Ecuador, El Salvador, Ghana, India, Italy, Lesotho, Malaysia, Mauritania, Mauri-
tius, Mexico, Netherlands, Philippines, Romania, Sierra Leone, Spain, Syria, Union of
Soviet Socialist Republics, United Republic of Tanzania and United States of America.
Thailand replaced Bangladesh and Austria replaced the Netherlands as members of the
Drafting Committee on a rotating basis.

66 See document A/CONF.62/4 submitted by Cameroon, Chile, Colombia, Kenya,
Mexico and United Republic of Tanzania, and the subamendment to this document sub-
mitted by Pakistan. Both documents are incorporated in document A/CONF.62/L.I:
Official Records of the Third United Nations Conference on the Lav of the Sea (United
Nations publication, Sales No. E.75.V.5), vol. III, p. 77.

67 Attempts to have the Drafting Committee begin its work earlier were unsuccessful.
See ibid. (United Nations publication, Sales No. E.75.V.8), vol. V, 70th plenary meeting,
and 14th General Committee meeting.

68Ibid. (United Nations publication, Sales No. E.70.V.3), vol. IX, 93rd plenary meet-
ing, para. 7.

69 Note also that article 320 of the Draft Convention on the Law of the Sea states,
inter alia, that the "Arabic, Chinese, English, French, Russian and Spanish texts are
equally authentic".7OIbid. (United Nations publication, Sales No. E.79.V.4), vol. X, A/CONF.62/

RCNG/2.p. 199.
71 See document A/CONF.62/L.67 of 26 February 1981, para. 2.
72 See document A/CONF.62/L.73 of 26 June 1981, para 1.
73 See document A/CONF.62/L.75 of 3 August 1981. There will be another inter-

sessional meeting of the Drafting Committee in New York from 18 January to 26 February
1981.

74 See document A/CONF.62/L.83.
75 Document A/CONF.62/L.57/Rev.1 of I August 1980, annex I, p. 1.
76 Ibid., p. 2. See also the letter dated 29 April 1980 from the Chairman of the Third

Committee: ibid., p. 3. Further recommendations were in fact examined at the resumed
ninth session of the Conference by both the Second and Third Committees before their
incorporation in the text. See letter dated 26 August 1980 from the Chairman of the
Second Committee to the Chairman of the Drafting Committee (A/CONF.62/
L.63/Rev.l, Annex II. p. 10, and the statements in plenary by the Chairman of the Third
Committee (A/CONF.62/SR.134).

77 See document A/CONF.62/110 of 16 March 1981, para. 5.



781bid. For the reports of these informal plenary meetings. see docfiment
A/CONF.62/L.72 of 23 April 1981 and document A/CONF.62/L.82 of 30 September
1981. 79 In a letter dated 25 February 1981. the co-ordinator of the Arabic language group
noted that since "no Arabic translation of the Law of the Sea Conventions has previously
been made, the Group felt that part of its programme of work should be devoted to a meti-
culous examination of the Arabic text in order to bring it to the highest level of accuracy.
Consequently, the Group found it necessary to engage in performing this task in addition to
the drafting exercise that it has been mandated to perform". See document
A/CONF.62/L.67/Add.I /Rev.I of 2 March 1981, annex III.

80 The Drafting Committee considers this issue of ensuring the concordance of the
six language versions particularly important. The Chairman of the Drafting Committee
has observed that "it should be noted that, with respect to the requirements for concord-
ance of the six language texts of the Draft Convention, the Drafting Committee sought
to improve linguistic concordance, to the extent possible, and juridical concordance in all
cases". Document A/CONF.62/L.67 of 26 February 1981.

8t On this issue, see Sections 3 and 6 above.
82 See Section 2.
83 Item 25 reads as follows:
(a) Question of the reservation exclusively for peaceful purposes of the sea-bed and

the ocean floor, and the subsoil thereof, underlying the high seas beyond the limits of
present national jurisdiction, and the use of their resources in the interests of mankind:
report of the Committee on the Peaceful Uses of the Sea-bed and the Ocean Floor
beyond the Limits of National Jurisdiction;

(b) Marine pollution and other hazardous and harmful effects which might arise
from the exploration and exploitation of the sea-bed and the ocean floor, and the subsoil
thereof, beyond the limits of national jurisdiction: report of the Secretary-General:

(c) Views of Member States on the desirability of convening at an early date a
conference on the law of the sea: report of the Secretary-General;

(d) Question of the breadth of the territorial sea and related matters (1933).
84 Official Records of the General Assembly Twent'-fifth Session, A/BUR/SR.188.
85 Official Records of the General Assenmblr Twentr-ffilh Session. 1823rd plenary

meeting.86 R. Y. Jennings, "The Discipline of International Law", International Law Associ-
ation, report of the 57th Conference, pp. 622-632, on p. 629.

L. UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW (UNCITRAL)

I. Origin and organization of UNCITRAL

(a) The Commission

1. In response to the need for the United Nations to play a more active
role in removing or reducing legal obstacles to the flow of international trade,
at its twenty-first session in 1966 the General Assembly established the United
Nations Commission on International Trade Law (UNCITRAL-hereinafter
sometimes referred to as "the Commission").'

2. The mandate given to UNCITRAL by the General Assembly is to
"further the progressive harmonization and unification of the law of interna-
tional trade" by, inter alia, promoting wider participation in existing interna-
tional conventions in the field of international trade law; preparing or promot-
ing the adoption of new international conventions in this field: promoting the
codification and wider acceptance of international trade terms, provisions. cus-



toms and practices; promoting ways and means of ensuring a uniform interpre-
tation and application of international conventions in the field of international
trade law. 2

3. The Commission is composed of 363 member States representing the
various geographic regions and the principal economic and legal systems of the
world. All members of UNCITRAL are elected by the General Assembly for a
term of six years. The following States are currently members: Australia, Aus-
tria, Burundi, Chile, Colombia, Cuba, Cyprus, Czechoslovakia, Egypt, Finland,
France, German Democratic Republic, Germany, Federal Republic of, Ghana,
Guatemala, Hungary, India, Indonesia, Iraq, Italy, Japan, Kenya, Nigeria, Peru,
Philippines, Senegal, Sierra Leone, Singapore, Spain, Trinidad and Tobago,
Uganda, Union of Soviet Socialist Republics, United Kingdom of Great Britain
and Northern Ireland, United Republic of Tanzania, United States of America,
and Yugoslavia.

(b) Working Groups

4. Much of the work of UNCITRAL is carried out in Working Groups
which concentrate on specific subjects assigned to them by the Commission.
The size of each Working Group varies, depending upon the nature of the
topics to be dealt with by it and the interests of member States. Member States
are encouraged to send to each Working Group representatives who are
experts in the field to be covered. There currently exist three Working Groups
of UNCITRAL.

(c) Observers

5. Because of the importance of participation of all interested parties in
the development of a text for the unification of law from its earlier stages to its
final form, all States and interested international organizations are invited to
attend sessions of the Commission and its Working Groups as observers. 4

Observers are permitted to participate in discussions in almost the same
manner as member States.

(d) Secretariat

6. The International Trade Law Branch of the Office of Legal Affairs
serves as the UNCITRAL secretariat. In September 1979, it was transferred
from New York to Vienna.

2. Initiation of the treaty-making process by UNCITRAL

(a) Original UNCITRAL programme of work

7. When UNCITRAL was established in 1966, it was not assigned
specific subjects to consider pursuant to its mandate to further the progressive
harmonization and unification of international trade law. Rather, the Commis-
sion itself decided upon the topics that it would take up.

8. At its first session in 1968, after considering a number of topics sug-
gested by member States, the Commission adopted nine topics as the basis of
its future work programme, according priority status to three of them. 5 The
priority topics were the international sale of goods, international payments and
international commercial arbitration. After deciding on these three priority



topics, the Commission settled on particular items within each topic which it
would consider separately and in depth. 6

9. One topic in UNCITRAL's original work programme emanated from
outside UNCITRAL. In 1968, several members of the Trade and Development
Board of UNCTAD expressed the wish that the Commission should add the
subject of international shipping legislation to its list of priority topics. 7 The
General Assembly noted this wish and recommended that UNCITRAL con-
sider the inclusion of this subject among its priority topics. 8 Following the
suggestions of UNCTAD and the General Assembly, UNCITRAL, at its
second session in 1969, decided to include international legislation on shipping
among the priority topics in its work programme and established a Working
Group to deal with this subject. 9

(b) UNCITRAL's current long-term programme of work

(i) Proposals from the international community

10. At its ninth session (1976), the Commission noted that it had com-
pleted, or soon would complete, work on many of the priority items included
in its original programme of work, and considered it desirable to establish a
new long-term work programme.' 0 The Commission requested the Secretariat
to submit a report, after consultation with international organizations and
trade institutions, containing suggestions as to the contents of the
Commission's long-term programme of work. I"

11. The Secretary-General solicited proposals from Governments' 2 and
engaged in consultations with various international organizations. 13 The
responses and views obtained by the Secretariat were compiled and syn-
thesized in a report submitted to the Commission.' 4 Based on these responses
and views, the report proposed a list of topics for possible inclusion in the
Commission's future work programme. The Secretariat also prepared and
annexed to the report brief studies concerning three of the suggested topics,
discussing some of the legal and policy issues which they presented. 15

(ii) Proposals from within UNCITRAL

12. Suggestions of new topics for inclusion in UNCITRAL's long-term
programme of work have also arisen in the course of other work carried on by
the Commission. For example, during consideration by UNCITRAL of the
draft Convention on the International Sale of Goods in 1977, a proposal was
made that the Convention include a provision on liquidated damage clauses in
sales contracts.' 6 The ensuing discussion revealed that there was considerable
support for the idea behind the proposal. However, due to the complexity of
the issue, and the applicability of liquidated damage clauses to a wide variety
of situations in addition to sales contracts, it was thought preferable to deal
with the subject as a separate matter. 17 Accordingly, the Commission requested
the Secretary-General to consider the subject as part of its study on the
Commission's future programme of work. 18 It was included in the list of pro-
posed topics contained in the Secretary-General's report on the programme of
work, ' 9 and was considered in one of the studies annexed to that report.2 0

13. The legal aspects of international electronic funds transfer also arose
out of other work of the Commission. At its third session (1975). in connection
with its assessment of the desirability of preparing uniform rules applicable to



international cheques, the Commission's Working Group on International
Negotiable Instruments requested the Secretariat to obtain information con-
cerning the impact of the increased use of electronic funds transfer and inter-
bank settlements. 2' This subject, too, was included in the Secretary-General's
list of proposed topics,22 and was considered in one of the studies annexed to
the report.23

(iii) Consideration of proposed topics by the Commission
14. The proposed list of topics and the studies by the Secretary-General

were before the Commission at its eleventh session (1979).24 In the Commis-
sion there was wide agreement that the new work programme should be com-
posed of specific identified topics which had global significance. In addition, in
accordance with the mandate given to the Commission by the General Assem-
bly, it was agreed that an attempt should be made to identify topics of special
interest to developing countries. 25 After deliberation and consideration of a
report of an ad hoc Working Group established to consider the matter, the
Commission decided to take note of all topics proposed in the report of the
Secretary-General, but selected ten topics which it suggested should be
accorded priority by the Commission. 26 Furthermore, the Commission decided
to accord high priority to legal implications of the new international economic
order, as detailed in section 3(b), below.

3. Consideration of a subject by a Working Group

(a) Usual UNCITRAL practice

15. The preparatory and substantive work leading to the adoption of a
multilateral convention by UNCITRAL on a particular subject is usually per-
formed in one of the Commission's Working Groups. Normally, however,
before a subject is referred to a Working Group, the Commission requests the
Secretariat to engage in further studies of the issues arising in connection with
the topic. including the suitability and feasibility of creating uniform inter-
national legal rules on the subject.

16. At its eleventh session (1978), the Commission adopted the following
policy concerning the referral of a topic to a Working Group:

"As a general rule, the Commission should not refer subject-matters
to a Working Group until after preparatory studies had been made by the
Secretariat and the consideration of these studies by the Commission had
indicated not only that the subject-matter was a suitable one in the con-
text of the unification and harmonization of a law, but that the prepara-
tory work was sufficiently advanced for a working group to commence
work in a profitable manner."'27

(b) The new international economic order (NIEO)28

17. The Commission's work on the new international economic order has
evolved differently from the foregoing pattern. In recognition of the mandate
given to it by the General Assembly to take account of relevant General
Assembly resolutions concerning the NIEO and to participate in the imple-
me ation of those resolutions, 29 the Commission, at its eleventh session
(1978), requested the Secretary-General to carry out a study of issues related



to the NIEO that would be suitable for consideration by the Commission. At
the same time it established a Working Group on the New International
Economic Order to examine this report and to recommend specific topics
which could be undertaken by the Commission.3 0 The report of the Secretary-
General was presented to the twelfth session of the Commission (1979)3 1 and
was subsequently considered by the Working Group. 32 At the thirteenth ses-
sion of the Commission (1980) the Working Group proposed six topics for
inclusion in the Commission's programme of work.33 After considering this
report, the Commission decided to accord priority to one of these topics 34 for
study by the Working Group. Thus, unlike the practice with respect to other
topics undertaken by the Commission, 35 the Working Group on the New
International Economic Order itself recommended specific topics for inclusion
in the Commission's programme of work.

(c) Work in UNCITRAL Working Groups

18. For most sessions of an UNCITRAL Working Group, the Secretariat
of UNCITRAL prepares background research studies analysing various aspects
of the subjects as requested by the Working Group. Such studies, which are
issued in the working languages of UNCITRAL, examine the existing law on
both the national and international levels, highlight existing problems and
difficulties in legal interpretation, and suggest possible ways to harmonize and
unify the law on the subject. They also often contain draft provisions which
are intended to assist the Working Group in its deliberations.

19. In the past, at various stages of work on a subject, the Secretariat of
UNCITRAL has often circulated questionnaires to all States and interested
international organizations requesting comments concerning existing problems
and areas of needed reform, and soliciting concrete suggestions and proposals
for consideration by the Working Group. Sometimes, the UNCITRAL Secre-
tariat has prepared for the Working Group an analysis of the replies received;
on other occasions, the substance of the replies has been incorporated in the
research studies prepared by the Secretariat.

20. Deliberations in the Working Group usually have as their starting
point the background research studies prepared by the Secretariat, including
any draft provisions that may have appeared therein. Proposals made during a
session of the Working Group by its members and observers are issued as
conference room papers in the working languages of UNCITRAL.

21. UNCITRAL Working Groups make very strong efforts to agree by
consensus on draft texts that will be acceptable to States with different social,
economic and legal systems. Small, informal groups are often established on an
ad hoc basis in an attempt to find compromise solutions when the initial views
expressed by representatives regarding a particular draft provision differ
widely.

22. When engaged in the formulation and adoption of draft articles for
multilateral treaties, UNCITRAL Working Groups create Drafting Commit-
tees to recommend the text of the draft provisions and to suggest where and
how the provisions should be incorporated in the draft treaty.

23. When the preparation of a draft treaty is at an advanced stage. the
Working Group engaged in its formulation often requests the UNCITRAL
Secretariat to prepare an explanatory commentary on the draft treaty as it



stands at that time. These commentaries, prepared in the working languages of
UNCITRAL, are intended only to aid the Working Group in its deliberations
and are not considered as official, authorized commentaries interpreting the
draft provisions.

24. After concluding its initial consideration of all the subject matters
and substantive provisions that in the view of the Working Group should be
included in a multilateral treaty, the Working Group reviews the draft provi-
sions on which no agreement could be reached and as a consequence of which
either no provision was approved at all or the text was placed between square
brackets in order to denote a divergence of views within the Working Group.

25. The UNICTRAL Secretariat, based on decisions by the Working
Group, proposals received from Working Group members and observers, as
well as its own views, may prepare a conference room paper for the Working
Group, containing a possible structure outline for a treaty and amalgamating
the approved or bracketed draft provisions into the substantive portion of a
draft treaty.

26. -The Working Group then decides definitively on the structure of the
treaty and arranges all the approved or still bracketed draft articles in the form
of a draft treaty. Following this, in a second reading, the Working Group
reviews all the draft articles and considers whether any of them should be
modified or deleted and whether any further substantive provisions should be
added. A thorough editorial review of the draft treaty is undertaken in all
language versions and a final draft text is prepared in all languages for submis-
sion to UNCITRAL. If a commentary was previously prepared, the Secretariat
is normally requested to prepare, for submission to UNCITRAL, a revised
commentary taking into account all the modifications by the Working Group
of the text of the draft treaty since the preparation of the original commentary.

(d) Study Group on International Payments

27. Some UNCITRAL Working Groups have had the benefit of consul-
tations with and advice from the Study Group on International Payments, a
group of experts from several banking institutions. The assistance of the Study
Group has been sought in matters of a highly technical and complex nature in
respect of bank practices in the international collection of negotiable instru-
ments, electronic funds transfer and a universal unit of account of constant
value for use in international conventions.

4. Consideration of draft treaty by UNCITRAL

28. Under the practice followed heretofore by UNCITRAL, the texts of
draft treaties adopted by a Working Group have been circulated for comments
to all States and to interested international organizations. The full texts of
these comments, together with an analysis of them prepared by the Secretariat,
have been submitted to the Commission when it considered the draft treaties.

29. When a draft multilateral treaty is placed before it. UNCITRAL
devotes the major part of its annual session to a consideration of the draft text.
The debate in UNCITRAL is based on the following general distribution
documents, issued in the working languages of UNCITRAL: text of the draft



treaty; commentary to the draft treaty, if any; reports by the Working Group
on the sessions in which the draft treaty was discussed; text of comments by
Governments and international organizations on the draft treaty; and an
analysis of those comments by the UNCITRAL Secretariat.

30. During its deliberations concerning a draft treaty, UNCITRAL con-
siders its structure and scope and examines its provisions article by article.
Written proposals for modifying the draft treaty made by UNCITRAL
members and observers are issued as conference room papers in the working
languages of UNCITRAL. The Commission may decide to make substantive
modifications and additions to the draft text, and it may also alter the order in
which various draft articles appear. Before UNCITRAL formally adopts a
draft treaty, a Drafting Committee is established, charged with editing the text
and ensuring the accuracy and conformity of all language versions.

31. The customary practice of UNCITRAL has been to recommend that
the General Assembly convene an international conference of plenipotentiaries
to adopt a treaty on the basis of the draft approved by UNCITRAL.3 6 Thus
far, the Sixth Committee and the General Assembly have followed the recom-
mendations of UNCITRAL and have approved resolutions convening confer-
ences as requested by UNCITRAL.

5. Consideration of draft treaty by diplomatic conference

32. All draft treaties approved by UNCITRAL thus far have been sub-
mitted for adoption by diplomatic conferences convened for this purpose by
the General Assembly. The General Assembly resolutions convening the
Conferences have governed their duration and date, participation, terms of
reference, servicing requirements and preparatory documentation.

33. Prior to each Conference, the draft treaty, draft formal and final
clauses and commentary, if any, have been circulated to Governments and
interested international organizations for comments. An analysis of these com-
ments prepared by the Secretariat has also been distributed prior to each
Conference.

34. In the past, all States have been invited to participate in these
Diplomatic Conferences and interested international organizations have been
invited to attend as observers. Each Conference has established two Main
Committees, a Drafting Committee and a Credentials Committee. For meet-
ings of the plenary and Main Committees, summary records have been kept.
The proceedings of the plenary, the Main Committees, the Drafting Committee
and the Credentials Committee have been interpreted into the languages of the
Conference. Sometimes, group meetings have also been interpreted but they
have not been recorded in summary records. Informal consultations and meet-
ings of small ad hoc Working Groups have often taken place, but without
interpretation and without any formal record. Proposals by representatives and
observers, reports of Committees of the Whole, summary records, and the text
of the treaty as adopted, have been issued during the Conference in all the
languages of the Conference. This documentation has been collected after the
conclusion of the Conference and published in the languages of the Confer-
ence, in one or more volumes, as the Official Records of the Conference.



6. Opening of the treaty for signature, ratification or accession

35. The elaboration of a multilateral treaty ends with the adoption of the
treaty by the Conference. The Final Act of the Conference and the terms of
the newly adopted treaty specify the time and place when it is to be open for
signature, the method to be used by States for ratifying or acceding to the
treaty, and the requirements for its entry into force. The treaties concluded so
far on the basis of drafts prepared by UNCITRAL have been opened for sig-
nature on the last day of the Conference.

7. Nature and scope of elaboration of multilateral treaties by UNCITRAL

(a) Revision of work done by other agencies

36. Some of the multilateral treaties prepared by UNCITRAL have con-
stituted revisions of texts previously elaborated by other agencies. For exam-
ple; UNCITRAL's work leading to the United Nations Convention on Con-
tracts for the International Sale of Goods, adopted on 10 April 1980 at
Vienna,3 7 was undertaken to render the 1964 Hague Conventions relating to
a Uniform Law on the International Sale of Goods, and to the Formation of
Contracts for the International Sale of Goods, capable of wider acceptance by
countries of different legal, social and economic systems. 38 Similarly, the
United Nations Convention on the Carriage of Goods by Sea, 1978 (Ham-
burg), 39 elaborated by UNCITRAL and adopted on 31 March 1978, was
designed to revise and amplify the International Convention for the
Unification of Certain Rules relating to Bills of Lading (the Brussels Conven-
tion of 1924), and the Protocol to amend that Convention (the Brussels Proto-
col of 1968).40

(b) Elaboration of new unform rules

37. In other cases UNCITRAL has generated new international legal
rules on subjects for which none previously existed. In doing so it has some-
times had occasion to use as models rules contained in existing regional,
national or private texts. Such was the case with the work of the Commission
leading to the Convention on the Limitation Period in the International Sale
of Goods, adopted on 12 June 1974, in New York. 41 Similarly, the work of the
Commission on a draft Convention on International Bills of Exchange and
International Promissory Notes has been based on a synthesis of the 1930
Geneva Uniform Law on Bills of Exchange and Promissory Notes, the British
Bills of Exchange Act and the American Uniform Commercial Code. 42

8. Alternative methods and procedures for the elaboration of
multilateral treaties

38. In the course of their work the Commission and some of its Working
Groups have dealt with questions concerning forms and procedures for the
elaboration of multilateral treaties. Issues which have arisen in this regard
include the form that rules drafted by the Commission should take (i.e. con-
vention. model law or recommendation) and the preferred forum to adopt a
multilateral convention (i.e. conference of plenipotentiaries, or the General
Assembly upon a recommendation by the Sixth Committee).



(a) Form of rules

39. At the time of its adoption of draft rules on liquidated damages and
penalty clauses, the Working Group on International Contract Practices con-
sidered the question of the form that the rules should take. 43 It was decided to
leave this issue for decision by the Commission, which would have before it a
study examining the possible approaches to the question." That study discussed
the respective advantages and disadvantages of a convention, model law and
recommendation.

45

40. After deliberating the advantages, appropriateness and effectiveness
of the various forms, 46 the Commission deferred to a later session the decision
as to the form which the draft uniform rules should take, and requested the
Secretary-General to elicit the views of Governments and international organi-
zations on this issue. 47 The responses will be submitted to the fifteenth session
of UNCITRAL in 1982.

(b) Preferred forum to adopt a convention

41. The Commission had before it at its fourteenth session (1981) a note
by the Secretariat on "Alternative methods for the final adoption of conven-
tions emanating from the work of the Commission". 48 As a possible method to
simplify the procedures for adopting texts emanating from the Commission, the
study noted that a convention could be adopted by the General Assembly on
the recommendation of the Sixth Committee, rather than by a separate confer-
ence of plenipotentiaries, 49 and discussed some advantages and disadvantages
of such a procedure.

42. At its fourteenth session, the Commission agreed that after the texts
on international bills of exchange and international promissory notes, and on
international cheques, were finalized by the Working Group on International
Negotiable Instruments, the appropriate procedure for their adoption as (a)
convention(s) would be through a Diplomatic Conference, rather than by the
General Assembly upon recommendation by the Sixth Committee.5 0

9. Status of treaties adopted based on the work of UNCITRAL and draft
treaties currently under consideration

(a) Status of conventions

43. The following multilateral instruments elaborated by UNCITRAL
have been adopted by Diplomatic Conferences. The status of each instrument,
as of 11 November 1981, is also indicated.

(a) Convention on the Limitation Period in the International Sale of
Goods (New York, 1974): 5"

Signatures only: 14
Ratifications: 3
Accessions: 3
Ratifications or accessions necessary to go into force: 10
(b) United Nations Convention on the Carriage of Goods by Sea (Ham-

burg, 1978):52
Signatures only: 26



Ratifications: 1
Accessions: 5
Ratifications, acceptances, approvals or accessions necessary to go into

force: 20
(c) United Nations Convention on Contracts for the International Sale of

Goods (Vienna, 1980):53

Signatures only: 21
Ratifications: 1
Ratifications, acceptances, approvals or accessions necessary to go into

force: 10
(d) Protocol amending the Convention on the Limitation Period in the

International Sale of Goods (Vienna, 1980):54

No accessions to date
Accessions necessary to go into force: 55  2

(b) Draft treaties currently under consideration

44. At its second session (April 1981), the Working Group on Interna-
tional Contract Practices finalized a set of draft uniform rules on liquidated
damages and penalty clauses. 56 The form that the uniform rules should take
(i.e. convention, model law or recommendation) was left for determination by
the Commission.

57

45. Also in 1981, at its eleventh session, the Working Group on Interna-
tional Negotiable Instruments completed its work on two draft texts, adopting
a draft Convention on International Bills of Exchange and International Prom-
issory Notes, 58 and a draft Convention on International Cheques. 59

NOTES

Resolution 2205 (XXI) of 17 December 1966 (Yearbook of the United Nations Com-
mission on International Trade Law, volume I, 1968-1970, part one, II, E). (Hereinafter
volumes of the UNCITRAL Yearbook are cited as "Yearbook, (year)").

21bid., part II, operative para. 8.
3 Increased from twenty-nine in 1973. Resolution 3108 (XXVIII) of 12 December

1973 (Yearbook, 1974, part one, I, C).
4See resolution 31/99 of 15 December 1976, operative para. 10 (c) (Yearbook, 1977,

part one, I, C), and resolution 36/32 of 13 November 1981, operative para. 9.
5These were: international sale of goods, commercial arbitration, transportation,

insurance, international payments, intellectual property, elimination of discrimination in
laws affecting international trade, agency, and legalization of documents. Report of the
United Nations Commission on International Trade Law on the work of its first session, para.
40 (Yearbook, 1968-1970, part two, I, A). (Hereinafter UNCITRAL Reports are cited as
"Report, (session)".)

6 Ibid., para. 48. Work by UNCITRAL in the area of international sale of goods has
resulted in the Convention on the Limitation Period in the International Sale of Goods
(New York, 1974) (A/CONF.63/15, reproduced in Yearbook, 1974, part three, I, B), the
United Nations Convention on Contracts for the International Sale of Goods (Vienna,
1980) (A/CONF.97/18, annex I; reproduced in Yearbook, 1980, part three, I, B) and the
Protocol amending the Convention on the Limitation Period in the International Sale of
Goods (Vienna, 1980) (A/CONF.97/18, annex II; reproduced in Yearbook, 1980, part
three, I, C). In the area of international payments, the Working Group dealing with this



topic has produced a draft Convention on International Bills of Exchange and Interna-
tional Promissory Notes (A/CN.9/VG.IV/WP.24 and Add.1 and 2) and a draft Conven-
tion on International Cheques (A/CN.9/WG.IV/WP.25 and Add.I), both of which,
together with their commentaries, will be circulated to Governments during 1982.
The Commission's work on the third original priority topic-international commer-
cial arbitration-has not resulted in any multilateral conventions. However, in 1976
UNCITRAL adopted the UNCITRAL Arbitration Rules (Report, ninth session, para. 57
(Yearbook, 1976, part one, II, A)), and in 1980 it adopted the UNCITRAL Conciliation
Rules (Report, thirteenth session, para. 106 (Yearbook, 1980, part one, II, A)). The
topic of international commercial arbitration is still under active consideration by the
Commission.

7 Official Records of the General Assembly, Twenty-third Session, Supplement No. 14
(A/7214), para. 74.

8Resolution 2421 (XXIII) of 18 December 1968, operative para. 6 (b) (reproduced
in Yearbook, 1968-1970, part two, I, B, 3).

9Report, second session, para. 133 (Yearbook, 1968-1970, part two, II, A). Work by
UNCITRAL on this topic resulted in the United Nations Convention on the Carriage of
Goods by Sea, 1978 (Hamburg) (A/CONF.89/13, annex I, reproduced in Yearbook,
1978, part three, I, B).

'OReport, ninth session, para. 65 (Yearbook, 1976, part one, II, A).
II Ibid., para. 66.
12 A/CN.9/149, fn. 7 (Yearbook, 1978, part two, IV, A).
13Ibid., paras. 4, 5, 6; fn. 7.
14 A/CN.9/149, supra; see also A/CN.9/154; A/CN.9/155 (Yearbook, 1978, part

two, IV, B); A/CN.9/156 (Yearbook, 1978, part two, IV, C).
t5 A/CN.9/149/Add.I, 2 and 3 (Yearbook, 1978, part two, IV, A, annexes I to III).
16 Report, tenth session, annex I, para. 510 (Yearbook, 1977, part one, II, A).
17 1bid., para. 512.
18 Ibid., para. 513.
19 A/CN.9/149, supra, list of subject-matters for possible inclusion in the future work

programme, 1(3) (x).2 0 A/CN.9/149/Add.1, supra.
2 1 A/CN.9/149/Add.3, supra, para. 1.
22 A/CN.9/149, supra, list of subject-matters for possible inclusion in the future work

programme, 1(4) (a).
2 A/CN.9/149/Add.3, supra.
24 Report, eleventh session, para. 39 (Yearbook, 1978, part one, II, A).
25 Ibid., para. 43.26 Ibid., para. 67.
27 1bid., paras. 67-68.
28 While the current efforts of the Commission in relation to the NIEO are not

expected to result in a multilateral treaty, these efforts do not preclude further steps
being undertaken in the future if they appear necessary. See Report, fourteenth session,
para. 74.

29Resolution 3494 (XXX) of 15 December 1975 (Yearbook, 1976, part one, I, C);
and 32/145 of 16 December 1977 (Yearbook, 1978, part one, I, C).3°Report, eleventh session, para. 71 (Yearbook, 1978, part one, 11, A); see also
Report, twelfth session, para. 100 (Yearbook, 1979, part one, 11, A).

31 Report, twelfth session, paras. 90-92 (Yearbook, 1979, part one, II, A).32 A/CN.9/176.
33 Report, thirteenth session, para. 123 (Yearbook, 1980, part one, II, A).
3 4 This topic is contracts in the field of industrial development; ibid., para. 143.

Under this topic the Working Group has been requested by the Commission to engage in
work concerning contracts on supply and construction of large industrial works and on
industrial co-operation. It has also been requested to draft a legal guide identifying the



legal issues involved in contracts for the supply and construction of large industrial works
and suggesting possible solutions to assist parties, in particular from developing countries,
in their negotiations (Report, fourteenth session, para. 84).

35 See paras. 15-16, supra.
36 See paras. 41-42, infra.
37 A/CONF.97/l8, annex I (Yearbook, 1980, part three, I, B).
38Report, second session, para. 38 (Yearbook, 1968-1970, part two, II, A).
39 A/CONF.89/13, annex I (Yearbook, 1978, part three, I, B).
4OReport, fourth session, para. 19 (Yearbook, 1971, part one, II, A).
41 A/CONF.63/15 (Yearbook, 1974, part three, I, B). See A/CN.9/203, paras. 54-55.
42 A/CN.9/203, paras. 56-57.
43 A/CN.9/197, paras. 45-46.
441bid., para. 46.
4 5 A/CN.9/203, paras. 114-122.
46Report, fourteenth session, paras. 40-43.
47 Ibid., paras. 43-44.
4 SA/CN.9/204.
49 1bid., para. 11.
5OReport, fourteenth session, para. 21.
51 A/CONF.63/15 (Yearbook, 1974, part three, I, B).
52 A/CONF.89/13, annex I (Yearbook, 1978, part three, I, B).
53 A/CONF.97/18, annex I (Yearbook, 1980, part three, I, B).
54 A/CONF.97/18, annex II (Yearbook, 1980, part three, I, C).
55 Pursuant to Article IX(I) of the Protocol, the 1974 Limitation Convention and the

1980 Sales Convention must both be in force before the Protocol can enter into force.
56Report, fourteenth session, para. 38.
57 1bid., para. 43. See paras. 39-40, supra.
58A/CN.9/NVG.IV/WP.24 and Add.1 and 2.
59 A/CN.9/WG.25 and Add. I.

M. UNITED NATIONS ENVIRONMENT PROGRAMME (UNEP)

1. Introduction

1. UNEP carries out a number of activities which involve the develop-
ment of multilateral treaties relating to the protection of the environment. This
function is a part of its general mandate. Since its establishment in 1973
UNEP activities have resulted in the conclusion of a number of multi-
lateral conventions and related protocols. UNEP is also assisting Governments in
developing draft instruments (concerning environmental protection).

2. The analysis of the UNEP treaty-making process in this paper will be
limited to the development of two regional sea conventions: (a) the 1976 Con-
vention for the protection of the Mediterranean Sea against Pollution (Bar-
celona Convention) and its protocols; (b) the 1978 Kuwait Regional Conven-

tion for Co-operation on the Protection of the Marine Environment from
Pollution (Kuwait Convention) and its protocols. In these instances, UNEP
developed a systematic approach to the formulation and adoption of regional
agreements. They are as follows.

2. The initiative

3. The preparation of a survey of the existing state of a specific environ-
mental problem lays the groundwork for a formal proposal to initiate action



for the prevention and control of pollution in the area. A special field mission
can then be organized to prepare a report of its findings and recommenda-
tions. This is then followed by the adoption at an appropriate intergovernmen-
tal forum of a decision authorizing the initiation of action for the development
of a multilateral agreement addressed to a specific environmental problem.

4. Such an initiative may be taken outside UNEP. For example, in the
case of the Mediterranean, the intergovernmental consultation on the Protec-
tion of Living Resources and Fisheries from Pollution, convened in Rome in
1974 under FAO/GFCM (the FAO General Fisheries Council for the Medi-
terranean) auspices, proposed the development of a framework convention.
UNEP was requested by the meeting to follow this initiative, which was subse-
quently endorsed by the Governing Council of UNEP. In the case of the
Kuwait Convention, the initiative was taken by the Governing Council of
UNEP itself.

3. Preparation of guidelines and related materials for the drafting of
the proposed agreement

5. In the case of the Barcelona Convention, a number of documents
were first prepared for the Rome Consultation, which resulted in the adoption
of "Guidelines for the Drafting of a Framework Convention". On the basis of
guidelines and comments thereon received from Governments, preliminary
drafts were prepared of a framework convention and protocol.

6. In the case of the Kuwait Convention and Protocol, the initial docu-
ment. "Draft Agreement for Co-operation", was submitted by the Government
of Kuwait. UNEP also prepared a draft.

7. These were then followed by the convening of inter-agency and/or
intergovernmental consultations to discuss the preliminary drafts and to con-
sider steps for the preparation and adoption of the proposed agreement. Thus,
the Intergovernmental Meeting was convened in Barcelona in January 1975 by
UNEP in co-operation with other international organizations. The meeting
made preliminary comments on the draft and adopted the Action Plan for the
Mediterranean, which consists of, inter alia, the Framework convention and
related protocols for protection of the Mediterranean environment, with tech-
nical annexes and with approximate timing of the successive steps required for
the preparation of these instruments, including the convening of Working
Groups to elaborate the texts of instruments and a plenipotentiary conference
for their adoption.

8. Two expert meetings were convened in 1977 to consider and further
elaborate the draft instruments concerning the Kuwait Convention.

4. Finalization of the draft instruments by a special Working Group or
by the UNEP secretariat

9. In the case of the Barcelona Convention and Protocol, the three draft
instruments were submitted after the Intergovernmental Meeting to a Working
Group of Experts on Draft Legal Instruments which met under UNEP
auspices in April 1975. The final clauses of the three instruments were, in
accordance with the recommendations of the Working Group, reviewed and
harmonized by the secretariat of the Group. The drafts were further revised to



include alternative provisions proposed by the Working Group. After the draft
text had been circulated to Governments, the Executive Director of UNEP
convened a meeting of experts in January 1976, to discuss the provisions of the
draft in order to find some alternative for a number of provisions.

10. In the case of the Kuwait Convention and Protocol, the above-
mentioned two expert meetings revised and finalized the draft texts, leaving
provisions on which no agreement was reached in brackets. No special work-
ing group was convened to revise or modify the text after two meetings and it
was circulated to Governments for adoption at a conference of plenipoten-
tiaries. The secretariat sought comments from the Office of Legal Affairs of
the United Nations to the drafts; the comments were considered in subsequent
meetings held to revise the text.

5. Adoption of the draft instruments at a conference ofplenipotentiaries

11. In the case of the Barcelona Convention, a conference of plenipoten-
tiaries of the Coastal States was convened in February 1975 to adopt the
instruments. The level of changes introduced into the text at the Conference
was not considerable. In the case of the Kuwait Convention, the Kuwait
Regional Conference of Plenipotentiaries was convened by UNEP in April
1974. The level of changes was again not very considerable.

6. Characteristics of the UNEP approach to the development of
multilateral treaties

12. The general procedures adopted by UNEP are not very different
from those adopted by other United Nations bodies. Certain aspects are quite
unique. The approach adopted by UNEP in the context of the Barcelona and
Kuwait Conventions was therefore to limit the main agreement to general obli-
gations and financial and administrative matters only, leaving detailed provisions
to related protocols or likewise. This approach speeded up the pace of negotia-
tions considerably. Furthermore, these conventions were supplemented by
technical annexes which would require constant review and amendments. It is
therefore not difficult to amend them, when they do not form the main body of
the instrument.

13. UNEP considers that the early involvement of government experts in
the process of development of the proposed instrument is essential to success.
UNEP considers that all environmental problems require co-operation of all
the organizations competent in various aspects of the solution of the problem.

II. SPECIALIZED AND RELATED AGENCIES

A. FOOD AND AGRICULTURE ORGANIZATION OF THE UNITED NATIONS (FAO)

1. Decision as to the type of instrument

1. In FAO, the type of instrument to be developed is usually envisaged
by its governing bodies or the secretariat at an early stage in the multilateral


