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Article 17. Direction and control exercised over the commission
of an internationally wrongful act

A State which directs and controls another State in the commission of an interna-
tionally wrongful act by the latter is internationally responsible for that act if:

(a) that State does so with knowledge of the circumstances of the internationally
wrongful act; and

(b) the act would be internationally wrongful if committed by that State.

Commentary

(1) Article 17 deals with a second case of derived responsibility, the exercise of direc-
tion and control by one State over the commission of an internationally wrongful act by
another. Under article 16 a State providing aid or assistance with a view to the commission
of an internationally wrongful act incurs international responsibility only to the extent
of the aid or assistance given. By contrast, a State which directs and controls another in
the commission of an internationally wrongful act is responsible for the act itself, since it
controlled and directed the act in its entirety.

(2) Some examples of international responsibility flowing from the exercise of direction
and control over the commission of a wrongful act by another State are now largely of
historical significance. International dependency relationships such as “suzerainty” or
“protectorate” warranted treating the dominant State as internationally responsible for
conduct formally attributable to the dependent State. For example, in Rights of Nationals
of the United States of America in Morocco,®*”*” France commenced proceedings under
the Optional Clause in respect of a dispute concerning the rights of United States nation-
als in Morocco under French protectorate. The United States objected that any eventual
judgment might not be considered as binding upon Morocco, which was not a party to the
proceedings. France confirmed that it was acting both in its own name and as the protect-
ing power over Morocco, with the result that the Court’s judgment would be binding both
on France and on Morocco,®*2% and the case proceeded on that basis.*? 2% The Court’s
judgment concerned questions of the responsibility of France in respect of the conduct of
Morocco which were raised both by the application and by the United States counterclaim.

(3) With the developments in international relations since 1945, and in particular the
process of decolonization, older dependency relationships have been terminated. Such
links do not involve any legal right to direction or control on the part of the representing
State. In cases of representation, the represented entity remains responsible for its own
international obligations, even though diplomatic communications may be channelled
through another State. The representing State in such cases does not, merely because it
is the channel through which communications pass, assume any responsibility for their
content. This is not in contradiction to the British Claims in the Spanish Zone of Morocco
arbitration, which affirmed that “the responsibility of the protecting State ... proceeds
... from the fact that the protecting State alone represents the protected territory in its

301 287 Rights of Nationals of the United States of America in Morocco (footnote [225] 108 above), p. 176.

©31 288 Thid., I.C.J. Pleadings, vol. I, p. 235; and vol. II, pp. 431-433; the United States thereupon
withdrew its preliminary objection: ibid., p. 434.

B32] 28 See Rights of Nationals of the United States of America in Morocco (footnote [225] 108 above), p. 179.
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international relations”,***!** and that the protecting State is answerable “in place of the

protected State”.’*¥ 2! The principal concern in the arbitration was to ensure that, in the
case of a protectorate which put an end to direct international relations by the protected
State, international responsibility for wrongful acts committed by the protected State was
not erased to the detriment of third States injured by the wrongful conduct. The accept-
ance by the protecting State of the obligation to answer in place of the protected State was
viewed as an appropriate means of avoiding that danger.®* 2 The justification for such an
acceptance was not based on the relationship of “representation” as such but on the fact
that the protecting State was in virtually total control over the protected State. It was not
merely acting as a channel of communication.

(4) Other relationships of dependency, such as dependent territories, fall entirely outside
the scope of article 17, which is concerned only with the responsibility of one State for the
conduct of another State. In most relationships of dependency between one territory and
another, the dependent territory, even if it may possess some international personality, is
not a State. Even in cases where a component unit of a federal State enters into treaties or
other international legal relations in its own right, and not by delegation from the federal
State, the component unit is not itself a State in international law. So far as State responsi-
bility is concerned, the position of federal States is no different from that of any other State:
the normal principles specified in articles 4 to 9 of the draft articles apply, and the federal
State is internationally responsible for the conduct of its component units even though that
conduct falls within their own local control under the federal constitution.®* 2

(5) Nonetheless, instances exist or can be envisaged where one State exercises the power
to direct and control the activities of another State, whether by treaty or as a result of a
military occupation or for some other reason. For example, during the belligerent occupa-
tion of Italy by Germany in the Second World War, it was generally acknowledged that the
Italian police in Rome operated under the control of the occupying Power. Thus, the pro-
test by the Holy See in respect of wrongful acts committed by Italian police who forcibly
entered the Basilica of St. Paul in Rome in February 1944 asserted the responsibility of the
German authorities.”®?** In such cases the occupying State is responsible for acts of the
occupied State which it directs and controls.

(6) Article 17 is limited to cases where a dominant State actually directs and controls
conduct which is a breach of an international obligation of the dependent State. Interna-
tional tribunals have consistently refused to infer responsibility on the part of a dominant
State merely because the latter may have the power to interfere in matters of administra-
tion internal to a dependent State, if that power is not exercised in the particular case. In
the Brown case, for example, the arbitral tribunal held that the authority of Great Britain,
as suzerain over the South African Republic prior to the Boer War, “fell far short of what

1331 290 British Claims in the Spanish Zone of Morocco (footnote [38] 44 above), p. 649.
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1361 293 See, e.g., LaGrand, Provisional Measures (footnote [150] 91 above).

137) 291 See R. Ago, “Loccupazione bellica di Roma e il Trattato lateranense”, Comunicazioni e Studi
(Milan, Giuffre, 1945), vol. II, pp. 167-168.
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would be required to make her responsible for the wrong inflicted upon Brown.”3 2

It went on to deny that Great Britain possessed power to interfere in matters of internal
administration and continued that there was no evidence “that Great Britain ever did
undertake to interfere in this way”.**!2*¢ Accordingly, the relation of suzerainty “did not
operate to render Great Britain liable for the acts complained of”. P47 In the Heirs of
the Duc de Guise case, the Franco-Italian Conciliation Commission held that Italy was
responsible for a requisition carried out by Italy in Sicily at a time when it was under Allied
occupation. Its decision was not based on the absence of Allied power to requisition the
property, or to stop Italy from doing so. Rather, the majority pointed to the absence in
fact of any “intermeddling on the part of the Commander of the Occupation forces or any
Allied authority calling for the requisition decrees”.*12® The mere fact that a State may
have power to exercise direction and control over another State in some field is not a suf-
ficient basis for attributing to it any wrongful acts of the latter State in that field.**12%

(7) In the formulation of article 17, the term “controls” refers to cases of domination over
the commission of wrongful conduct and not simply the exercise of oversight, still less
mere influence or concern. Similarly, the word “directs” does not encompass mere incite-
ment or suggestion but rather connotes actual direction of an operative kind. Both direc-
tion and control must be exercised over the wrongful conduct in order for a dominant State
to incur responsibility. The choice of the expression, common in English, “direction and
control”, raised some problems in other languages, owing in particular to the ambiguity
of the term “direction” which may imply, as is the case in French, complete power, whereas
it does not have this implication in English.

(8) Two further conditions attach to responsibility under article 17. First, the dominant
State is only responsible if it has knowledge of the circumstances making the conduct of
the dependent State wrongful. Secondly, it has to be shown that the completed act would
have been wrongful had it been committed by the directing and controlling State itself.
This condition is significant in the context of bilateral obligations, which are not opposable
to the directing State. In cases of multilateral obligations and especially of obligations to
the international community, it is of much less significance. The essential principle is that
a State should not be able to do through another what it could not do itself.

(9) As to the responsibility of the directed and controlled State, the mere fact that it was
directed to carry out an internationally wrongful act does not constitute an excuse under
chapter V of Part One. If the conduct in question would involve a breach of its internation-
al obligations, it is incumbent upon it to decline to comply with the direction. The defence

(9381 295 Robert E. Brown (United States) v. Great Britain, UNRIAA, vol. VI (Sales No. 1955.V.3),
p. 120, at p. 130 (1923).
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411 2% Heirs of the Duc de Guise (footnote [232] 115 above). See also, in another context, Drozd
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H.R., Series A, No. 325-C, pp. 62-63, paras. 29-31 (1995).
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of “superior orders” does not exist for States in international law. This is not to say that the
wrongfulness of the directed and controlled State’s conduct may not be precluded under
chapter V, but this will only be so if it can show the existence of a circumstance precluding
wrongfulness, e.g. force majeure. In such a case it is to the directing State alone that the
injured State must look. But as between States, genuine cases of force majeure or coercion
are exceptional. Conversely, it is no excuse for the directing State to show that the directed
State was a willing or even enthusiastic participant in the internationally wrongful con-
duct, if in truth the conditions laid down in article 17 are met.

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES

EurRoPEAN COURT OF HUMAN RIGHTS
Big Brother Watch and others v. the United Kingdom

In Big Brother Watch and others v. the United Kingdom, the European Court of
Human Rights referred to article 17 of the State responsibility articles.***1 34

[A/74/83, pp. 17-25]

In Big Brother Watch and others v. United Kingdom, the Grand Chamber of the Euro-
pean Court of Human Rights stated that article 17 would be relevant in a case of intercep-
tion of communications by foreign intelligence services “if the receiving State exercised
direction or control over the foreign Government”.®4417

[A/77/74, p. 21]

B13] 134 See the text accompanying footnote [516] 80.
B4l [197 See footnote [517] 63 above, para. 495.]



