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Article 30. Cessation and non-repetition

The State responsible for the internationally wrongful act is under an obligation:
(@) to cease that act, if it is continuing;

(b) to offer appropriate assurances and guarantees of non-repetition, if circum-
stances so require.

Commentary

(1) Article 30 deals with two separate but linked issues raised by the breach of an inter-
national obligation: the cessation of the wrongful conduct and the offer of assurances and
guarantees of non-repetition by the responsible State if circumstances so require. Both are
aspects of the restoration and repair of the legal relationship affected by the breach. Cessa-
tion is, as it were, the negative aspect of future performance, concerned with securing an
end to continuing wrongful conduct, whereas assurances and guarantees serve a preven-
tive function and may be described as a positive reinforcement of future performance. The
continuation in force of the underlying obligation is a necessary assumption of both, since
if the obligation has ceased following its breach, the question of cessation does not arise
and no assurances and guarantees can be relevant.!20147

(2) Subparagraph (a) of article 30 deals with the obligation of the State responsible for the
internationally wrongful act to cease the wrongful conduct. In accordance with article 2,
the word “act” covers both acts and omissions. Cessation is thus relevant to all wrongful
acts extending in time “regardless of whether the conduct of a State is an action or an omis-
sion ... since there may be cessation consisting in abstaining from certain actions”.!'20% 428

(3) The tribunal in the “Rainbow Warrior” arbitration stressed “two essential conditions
intimately linked” for the requirement of cessation of wrongful conduct to arise, “namely
that the wrongful act has a continuing character and that the violated rule is still in force
at the time in which the order is issued”.!2%14* While the obligation to cease wrongful
conduct will arise most commonly in the case of a continuing wrongful act,2°44 arti-
cle 30 also encompasses situations where a State has violated an obligation on a series of
occasions, implying the possibility of further repetitions. The phrase “if it is continuing”
at the end of subparagraph (a) of the article is intended to cover both situations.

(4) Cessation of conduct in breach of an international obligation is the first requirement
in eliminating the consequences of wrongful conduct. With reparation, it is one of the two
general consequences of an internationally wrongful act. Cessation is often the main focus
of the controversy produced by conduct in breach of an international obligation."2*1**! It is

[1201

4271969 Vienna Convention [on the Law of Treaties], art. 70, para. 1.
(1202] 428 “Rainbow Warrior” (footnote [40] 46 above), p. 270, para. 113.
(12031 429 Tpid., para. 114.

[1204

43 For the concept of a continuing wrongful act, see paragraphs (3) to (11) of the commentary
to article 14.

(1205] 431 The focus of the WTO dispute settlement mechanism is on cessation rather than repara-
tion: Marrakesh Agreement establishing the World Trade Organization, annex 2 (Understanding on
Rules and Procedures governing the Settlement of Disputes), especially article 3, paragraph 7, which pro-
vides for compensation “only if the immediate withdrawal of the measure is impracticable and as a tem-
porary measure pending the withdrawal of the measure which is inconsistent with a covered agreement”.
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frequently demanded not only by States but also by the organs of international organiza-
tions such as the General Assembly and Security Council in the face of serious breaches of
international law. By contrast, reparation, important though it is in many cases, may not
be the central issue in a dispute between States as to questions of responsibility.206432

(5) The function of cessation is to put an end to a violation of international law and to
safeguard the continuing validity and effectiveness of the underlying primary rule. The
responsible State’s obligation of cessation thus protects both the interests of the injured
State or States and the interests of the international community as a whole in the preserva-
tion of, and reliance on, the rule of law.

(6) There are several reasons for treating cessation as more than simply a function of the
duty to comply with the primary obligation. First, the question of cessation only arises
in the event of a breach. What must then occur depends not only on the interpretation
of the primary obligation but also on the secondary rules relating to remedies, and it is
appropriate that they are dealt with, at least in general terms, in articles concerning the
consequences of an internationally wrongful act. Secondly, continuing wrongful acts are
a common feature of cases involving State responsibility and are specifically dealt with in
article 14. There is a need to spell out the consequences of such acts in Part Two.

(7) The question of cessation often arises in close connection with that of reparation, and
particularly restitution. The result of cessation may be indistinguishable from restitution,
for example in cases involving the freeing of hostages or the return of objects or prem-
ises seized. Nonetheless, the two must be distinguished. Unlike restitution, cessation is
not subject to limitations relating to proportionality."2*4* It may give rise to a continu-
ing obligation, even when literal return to the status quo ante is excluded or can only be
achieved in an approximate way.

(8) The difficulty of distinguishing between cessation and restitution is illustrated by the
“Rainbow Warrior” arbitration. New Zealand sought the return of the two agents to deten-
tion on the island of Hao. According to New Zealand, France was obliged to return them to
and to detain them on the island for the balance of the three years; that obligation had not
expired since time spent off the island was not to be counted for that purpose. The tribunal
disagreed. In its view, the obligation was for a fixed term which had expired, and there
was no question of cessation.'?® 3* Evidently, the return of the two agents to the island
was of no use to New Zealand if there was no continuing obligation on the part of France
to keep them there. Thus, a return to the status quo ante may be of little or no value if the
obligation breached no longer exists. Conversely, no option may exist for an injured State
to renounce restitution if the continued performance of the obligation breached is incum-
bent upon the responsible State and the former State is not competent to release it from

On the distinction between cessation and reparation for WTO purposes, see, e.g., Report of the Panel,
Australia-Subsidies Provided to Producers and Exporters of Automotive Leather (WT/DS126/RW),
21 January 2000, para. 6.49.

(1206] 432 Bor cases where IC] has recognized that this may be so, see, e.g., Fisheries Jurisdiction
(Federal Republic of Germany v. Iceland), Merits, Judgment, 1.C.J. Reports 1974, p. 175, at pp. 201-205,
paras. 65-76; and Gabcikovo-Nagymaros Project (footnote [31] 37 above), p. 81, para. 153. See also C. D.
Gray, Judicial Remedies in International Law (Oxford, Clarendon Press, 1987), pp. 77-92.

(1207] 433 Gee article 35 (b) and commentary.

(1208] 434 UNRIAA, vol. XX (Sales No. E/F.93.V3), p. 217, at p. 266, para. 105 (1990).
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such performance. The distinction between cessation and restitution may have important
consequences in terms of the obligations of the States concerned.

(9) Subparagraph (b) of article 30 deals with the obligation of the responsible State to
offer appropriate assurances and guarantees of non-repetition, if circumstances so require.
Assurances and guarantees are concerned with the restoration of confidence in a continu-
ing relationship, although they involve much more flexibility than cessation and are not
required in all cases. They are most commonly sought when the injured State has reason
to believe that the mere restoration of the pre-existing situation does not protect it satisfac-
torily. For example, following repeated demonstrations against the United States Embassy
in Moscow from 1964 to 1965, President Johnson stated that:

The U. S. Government must insist that its diplomatic establishments and personnel be given the
protection which is required by international law and custom and which is necessary for the conduct
of diplomatic relations between states. Expressions of regret and compensation are no substitute for
adequate protection.['20%43

Such demands are not always expressed in terms of assurances or guarantees, but they share
the characteristics of being future-looking and concerned with other potential breaches.
They focus on prevention rather than reparation and they are included in article 30.

(10) The question whether the obligation to offer assurances or guarantees of non-repe-
tition may be a legal consequence of an internationally wrongful act was debated in the
LaGrand case. This concerned an admitted failure of consular notification contrary to
article 36 of the Vienna Convention on Consular Relations. In its fourth submission Ger-
many sought both general and specific assurances and guarantees as to the means of future
compliance with the Convention. The United States argued that to give such assurances
or guarantees went beyond the scope of the obligations in the Convention and that IC]J
lacked jurisdiction to require them. In any event, formal assurances and guarantees were
unprecedented and should not be required. Germany’s entitlement to a remedy did not
extend beyond an apology, which the United States had given. Alternatively, no assurances
or guarantees were appropriate in the light of the extensive action it had taken to ensure
that federal and State officials would in future comply with the Convention. On the ques-
tion of jurisdiction, the Court held

that a dispute regarding the appropriate remedies for the violation of the Convention alleged by
Germany is a dispute that arises out of the interpretation or application of the Convention and thus
is within the Court’s jurisdiction. Where jurisdiction exists over a dispute on a particular matter,
no separate basis for jurisdiction is required by the Court to consider the remedies a party has
requested for the breach of the obligation ... Consequently, the Court has jurisdiction in the present
case with respect to the fourth submission of Germany.!'2%43¢

On the question of appropriateness, the Court noted that an apology would not be suf-
ficient in any case in which a foreign national had been “subjected to prolonged detention
or sentenced to severe penalties” following a failure of consular notification."?!4” But in

(1209] 435 Reprinted in ILM, vol. 4, No. 2 (July 1965), p. 698.

(2100436 1 g Grand, Judgment (footnote [236] 119 above), p. 485, para. 48, citing Case concerning the
Factory at Chorzéw, Jurisdiction (footnote [28] 34 above).

021437 [ aGrand, Judgment (footnote [236] 119 above), p. 512, para. 123.
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the light of information provided by the United States as to the steps taken to comply in
future, the Court held:

that the commitment expressed by the United States to ensure implementation of the specific meas-
ures adopted in performance of its obligations under Article 36, paragraph 1 (b), must be regarded
as meeting Germany’s request for a general assurance of non-repetition.2!/43

As to the specific assurances sought by Germany, the Court limited itself to stating that:

if the United States, notwithstanding its commitment referred to ... should fail in its obligation of
consular notification to the detriment of German nationals, an apology would not suffice in cases
where the individuals concerned have been subjected to prolonged detention or convicted and sen-
tenced to severe penalties. In the case of such a conviction and sentence, it would be incumbent upon
the United States to allow the review and reconsideration of the conviction and sentence by taking
account of the violation of the rights set forth in the Convention.!'?!3143

The Court thus upheld its jurisdiction on Germany’s fourth submission and responded to it in
the operative part. It did not, however, discuss the legal basis for assurances of non-repetition.

(11) Assurances or guarantees of non-repetition may be sought by way of satisfaction (e.g.
the repeal of the legislation which allowed the breach to occur) and there is thus some over-
lap between the two in practice."*1%* However, they are better treated as an aspect of the
continuation and repair of the legal relationship affected by the breach. Where assurances
and guarantees of non-repetition are sought by an injured State, the question is essentially
the reinforcement of a continuing legal relationship and the focus is on the future, not the
past. In addition, assurances and guarantees of non-repetition may be sought by a State
other than an injured State in accordance with article 48.

(12) Assurances are normally given verbally, while guarantees of non-repetition involve
something more—for example, preventive measures to be taken by the responsible
State designed to avoid repetition of the breach. With regard to the kind of guarantees
that may be requested, international practice is not uniform. The injured State usually
demands either safeguards against the repetition of the wrongful act without any speci-
fication of the form they are to take(™?'"**! or, when the wrongful act affects its nationals,
assurances of better protection of persons and property.'2!9 442 In the LaGrand case, IC]J
spelled out with some specificity the obligation that would arise for the United States
from a future breach, but added that “[t]his obligation can be carried out in various ways.
The choice of means must be left to the United States”.''7/4* It noted further that a State

(1212 438 1hjd., p. 513, para. 124; see also the operative part, p. 516, para. 128 (6).

(2131439 Tpid., pp. 513-514, para. 125. See also paragraph 127 and the operative part (para. 128 (7)).

(1214] 440 See paragraph (5) of the commentary to article 36.

(211 441 T the “Dogger Bank” incident in 1904, the United Kingdom sought “security against the
recurrence of such intolerable incidents”, G. F. de Martens, Nouveau recueil général de traités, 2nd series,
vol. XXXIII, p. 642. See also the exchange of notes between China and Indonesia following the attack in
March 1966 against the Chinese Consulate General in Jakarta, in which the Chinese Deputy Minister
for Foreign Affairs sought a guarantee that such incidents would not be repeated in the future, RGDIP,
vol. 70 (1966), pp. 1013 et seq.

(12161 442 Guch assurances were given in the Doane incident (1886), Moore, Digest, vol. V1, pp. 345-346.

0271 443 L aGrand, Judgment (footnote [236] 119 above), p. 513, para. 125.
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may not be in a position to offer a firm guarantee of non—repetition.'?¥144* Whether it
could properly do so would depend on the nature of the obligation in question.

(13) In some cases, the injured State may ask the responsible State to adopt specific meas-
ures or to act in a specified way in order to avoid repetition. Sometimes the injured State
merely seeks assurances from the responsible State that, in future, it will respect the rights
of the injured State.'2)4%5 In other cases, the injured State requires specific instructions to
be given,'22144¢ or other specific conduct to be taken.'*?1*” But assurances and guarantees
of non-repetition will not always be appropriate, even if demanded. Much will depend on
the circumstances of the case, including the nature of the obligation and of the breach.
The rather exceptional character of the measures is indicated by the words “if the circum-
stances so require” at the end of subparagraph (b). The obligation of the responsible State
with respect to assurances and guarantees of non-repetition is formulated in flexible terms
in order to prevent the kinds of abusive or excessive claims which characterized some
demands for assurances and guarantees by States in the past.

DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES

INTERNATIONAL ARBITRAL TRIBUNAL

Case concerning the difference between New Zealand and France concerning the interpre-
tation or application of two agreements concluded on 9 July 1986 between the two States
and which related to the problems arising from the Rainbow Warrior Affair

In its 1990 award in the Rainbow Warrior case, the arbitral tribunal, having noted that
France had alleged that New Zealand was demanding, rather than restitutio in integrum,
the cessation of the denounced behaviour, made reference to the concept of cessation, and
its distinction with restitution, with reference to the reports submitted to the International
Law Commission by Special Rapporteurs Riphagen and Arangio-Ruiz."??? ¢ The arbitral

(1218 444 Thid., para. 124.

(211 445 See, e.g., the 1901 case in which the Ottoman Empire gave a formal assurance that the Brit-
ish, Austrian and French postal services would henceforth operate freely in its territory, RGDIP, vol. 8
(1901), p. 777, at pp. 788 and 792.

(1220] 416 See, e.g., the incidents involving the “Herzog” and the “Bundesrath”, two German ships
seized by the British Navy in December 1899 and January 1900, during the Boer war, in which Germany
drew the attention of Great Britain to “the necessity for issuing instructions to the British Naval Com-
manders to molest no German merchantmen in places not in the vicinity of the seat of war”, Martens,
op. cit. (footnote [1215] 441 above), vol. XXIX, p. 456 at p. 486.

(12211 447 T the Trail Smelter case (footnote [817] 253 above), the arbitral tribunal specified measures
to be adopted by the Trail Smelter, including measures designed to “prevent future significant fumiga-
tions in the United States” (p. 1934). Requests to modify or repeal legislation are frequently made by
international bodies. See, e.g., the decisions of the Human Rights Committee: Torres Ramirez v. Uru-
guay, decision of 23 July 1980, Official Records of the General Assembly, Thirty-fifth Session, Supplement
No. 40 (A/35/40), p. 126, para. 19; Lanza v. Uruguay, decision of 3 April 1980, ibid., p. 119, para. 17; and
Dermit Barbato v. Uruguay, decision of 21 October 1982, ibid., Thirty-eighth Session, Supplement No. 40
(A/38/40), p. 133, para. 11.

(1222 178 At the time of the said award, the draft articles on the legal consequences of the commission
of an internationally wrongful act were still under consideration, on the basis of the reports by Special
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tribunal observed in particular that, by inserting a separate article concerning cessation, the
International Law Commission had endorsed the view of Special Rapporteur Arangio-Ruiz
that “cessation has inherent properties of its own which distinguish it from reparation™

Recent studies on State responsibility undertaken by the Special Rapporteurs of the International
Law Commission have led to an analysis in depth of the distinction between an order for the cessa-
tion of the unlawful act and restitutio in integrum. Professor Riphagen observed that in numerous
cases ‘stopping the breach was involved, rather than reparation or restitutio in integrum stricto
sensu’ (Yearbook ... 1981, vol. II, Part One, document A/CN.4/342 and Add.1-4, para. 76).

The present Special Rapporteur, Professor Arangio-Ruiz, has proposed a distinction between the
two remedies (International Law Commission report to the General Assembly for 1988, para. 538).

The International Law Commission has accepted the insertion of an article separate from the provi-
sions on reparation and dealing with the subject of cessation, thus endorsing the view of the Special
Rapporteur Arangio-Ruiz that cessation has inherent properties of its own which distinguish it from
reparation (International Law Commission report to the General Assembly for 1989, para. 259).

Special Rapporteur Arangio-Ruiz has also pointed out that the provision on cessation comprises
all unlawful acts extending in time, regardless of whether the conduct of a State is an action or an
omission (International Law Commission report to the General Assembly for 1988, para. 537).

This is right, since there may be cessation consisting in abstaining from certain actions—such as
supporting the ‘contras’—or consisting in positive conduct, such as releasing the United States hos-
tages in Teheran.

Undoubtedly the order requested by the New Zealand Government for the return of the two agents
would really be an order for the cessation of the wrongful omission rather than a restitutio in inte-
grum. This characterization of the New Zealand request is relevant to the Tribunal’s decision, since
in those cases where material restitution of an object is possible, the expiry of a treaty obligation
may not be, by itself, an obstacle for ordering restitution.!?*17?

[A/62/62, para. 101]

INTERNATIONAL ARBITRAL TRIBUNAL
Libyan Arab Foreign Investment Company (LAFICO) and the Republic of Burundi

In its 1991 award, the arbitral tribunal established to hear the LAFICO-Burundi case,
in order to determine the consequences for the parties of Burundi’s responsibility in the
case, quoted draft article 6 of Part Two of the draft articles (“Content, forms and degrees
of international responsibility”),!2241% as provisionally adopted by the International Law

Rapporteurs Riphagen and Arangio-Ruiz. The provisions finally adopted by the International Law Com-
mission in 2001 on cessation and restitution are, respectively, articles 30 and 35.

12231 179 See footnote [40] 46 above.

(12241 180 This provision was amended and incorporated in article 30(a) finally adopted by the Inter-
national Law Commission in 2001. Draft article 6 of Part Two read as follows:
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Commission. It considered that the nature as a rule of customary international law of this
provision concerning the obligation to put an end to a wrongful act “is not in doubt™.122 181

[A/62/62, para. 102]

INTERNATIONAL COURT OF JUSTICE
Jurisdictional Immunities of the State (Germany v. Italy)

In its judgment in Jurisdictional Immunities of the State (Germany v. Italy), the Inter-
national Court of Justice, in response to a request by Germany that the Court “order Italy
to take, by means of its own choosing, any and all steps to ensure that all the decisions of
its courts and other judicial authorities infringing Germany’s sovereign immunity become
unenforceable”,['”21%> indjcated that:

[t]his is to be understood as implying that the relevant decisions should cease to have effect.

According to general international law on the responsibility of States for internationally wrongful
acts, as expressed in this respect by Article 30 (a) of the International Law Commission’s Articles on
the subject, the State responsible for an internationally wrongful act is under an obligation to cease
that act, if it is continuing 714

[A/68/72, para. 102]

INTERNATIONAL ARBITRAL TRIBUNAL (UNDER UNCITRAL RULES)
Valeri Belokon v. Kyrgyz Republic

In Valeri Belokon v. Kyrgyz Republic, the arbitral tribunal noted that, while it had
“been directed to the ILC Articles on State Responsibility with regards to questions of
attribution (Articles 4 and 8), no reference appears to have been made to this Tribu-
nal’s authority to grant Satisfaction (Article 37) or Assurances (Article 30) of the form
requested”.'221 137 Tt therefore held that its authority to grant the requested relief under
international law had “not been sufficiently established” and so declined to grant it.2213¢

[A/71/80, para. 99]

Article 6
Cessation of wrongful conduct

A State whose conduct constitutes an internationally wrongful act having a continuing
character is under the obligation to cease that conduct, without prejudice to the responsibil-
ity it has already incurred.

(1225 181 See footnote [824] 127 above.

(1226 145 See footnote [788] 104 above, paras. 15 and 137.
(12271 146 Jpid., para. 137.

(1228] 137 Award, 24 October 2014, para. 275.

(1229] 138 Jpid., para. 276.



318 ARTICLE 30

[PERMANENT COURT OF ARBITRATION (UNDER UNCITRAL RULES)
Chevron Corporation and Texaco Petroleum Company v. The Republic of Ecuador

The arbitral tribunal in Chevron Corporation and Texaco Petroleum Company v. The
Republic of Ecuador referred to articles 28 to 39 of the State responsibility articles under,
part ITL, “Principal legal and other texts”,[12*% 1°0 which were relevant with regard to the
parties’ claims for relief.[!31115!

[A/74/83, p. 28]]

INTERNATIONAL ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)
Mobil Investments Canada Inc. v. Government of Canada
In Mobil Investments Canada Inc. v. Government of Canada, the arbitral tribunal

stated that:

[o]nce a Chapter Eleven tribunal found that the imposition and enforcement of the 2004 Guidelines
was contrary to Article 1106 [of NAFTA], it is difficult to see how Canada could discharge its duty
to perform its obligations under Article 1106 in good faith while still enforcing the Guidelines. That
conclusion is reinforced by the ILC Articles on State Responsibility, Article 30 of which provides
that a State which is responsible for an internationally wrongful act is under an obligation to cease
that act if it is a continuing one.!'#?/15

[A/74/83, p. 28]

EurOPEAN COURT OF HUMAN RIGHTS
Case of Georgia v. Russia (I)
In Case of Georgia v. Russia (I), the European Court of Human Rights stated

[t]hat the just-satisfaction rule [under the European Convention on Human Rights] is directly
derived from the principles of public international law relating to State liability ... Those principles
include both the obligation on the State responsible for the internationally wrongful act ‘to cease
that act, if it is continuing’ and the obligation to ‘make full reparation for the injury caused by the
internationally wrongful act’, as laid down in Articles 30 and 31 respectively of the Articles on
Responsibility of States for Internationally Wrongful Acts.[1215%

[A/74/83, p. 29]
INTERNATIONAL ARBITRAL TRIBUNAL (UNDER THE ICSID CONVENTION)

Pawlowski AG and Project Sever s.r.o0. v. Czech Republic

In Pawlowski AG and Project Sever s.r.0. v. Czech Republic, the arbitral tribunal noted
that under article 30, “the first obligation [of States] arising from internationally wrong-

12301 150 pCA, Case No. 2009-23, Second Partial Award on Track II, 30 August 2018, paras. 3.34-3.45.]
(231 151 Jpid., para. 9.9.]

(12321 154 JCSID, Case No. ARB/15/6, Decision on Jurisdiction and Admissibility, 13 July 2018, para. 165.
(1233 155 ECHR, Grand Chamber, Application No. 13255/07, Judgment, 31 January 2019, para. 54.
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ful acts” was “to cease the act, if it is ongoing”, and to “offer appropriate assurances and
guarantees of non-repetition, if circumstances so require”.1234 114

[A/77/74, p. 22]

(1234 114 See footnote [402] 52 above, para. 723.



