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Article41. Particular consequences of a serious breach of an obligation
under this chapter

1. States shall cooperate to bring to an end through lawful means any serious
breach within the meaning of article 40.

2. No State shall recognize as lawful a situation created by a serious breach within
the meaning of article 40, nor render aid or assistance in maintaining that situation.

3. This article is without prejudice to the other consequences referred to in this
Part and to such further consequences that a breach to which this chapter applies may
entail under international law.

Commentary

(1) Article 41 sets out the particular consequences of breaches of the kind and gravity
referred to in article 40. It consists of three paragraphs. The first two prescribe special
legal obligations of States faced with the commission of “serious breaches” in the sense of
article 40, the third takes the form of a saving clause.

(2) Pursuant to paragraph 1 of article 41, States are under a positive duty to cooperate in
order to bring to an end serious breaches in the sense of article 40. Because of the diver-
sity of circumstances which could possibly be involved, the provision does not prescribe
in detail what form this cooperation should take. Cooperation could be organized in the
framework of a competent international organization, in particular the United Nations.
However, paragraph 1 also envisages the possibility of non-institutionalized cooperation.

(3) Neither does paragraph 1 prescribe what measures States should take in order to bring
to an end serious breaches in the sense of article 40. Such cooperation must be through law-
ful means, the choice of which will depend on the circumstances of the given situation. It is,
however, made clear that the obligation to cooperate applies to States whether or not they are
individually affected by the serious breach. What is called for in the face of serious breaches is
ajoint and coordinated effort by all States to counteract the effects of these breaches. It may
be open to question whether general international law at present prescribes a positive duty
of cooperation, and paragraph 1 in that respect may reflect the progressive development of
international law. But in fact such cooperation, especially in the framework of international
organizations, is carried out already in response to the gravest breaches of international law
and it is often the only way of providing an effective remedy. Paragraph 1 seeks to strengthen
existing mechanisms of cooperation, on the basis that all States are called upon to make an
appropriate response to the serious breaches referred to in article 40.

(4) Pursuant to paragraph 2 of article 41, States are under a duty of abstention, which
comprises two obligations, first, not to recognize as lawful situations created by serious
breaches in the sense of article 40, and, secondly, not to render aid or assistance in main-
taining that situation.

(5) The first of these two obligations refers to the obligation of collective non-recognition by
the international community as a whole of the legality of situations resulting directly from
serious breaches in the sense of article 40.1%¢1%> The obligation applies to “situations” created

(1896) 652 This has been described as “an essential legal weapon in the fight against grave breaches
of the basic rules of international law” (C. Tomuschat, “International crimes by States: an endangered
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by these breaches, such as, for example, attempted acquisition of sovereignty over territory
through the denial of the right of self-determination of peoples. It not only refers to the formal
recognition of these situations, but also prohibits acts which would imply such recognition.

(6) The existence of an obligation of non-recognition in response to serious breaches of obli-
gations arising under peremptory norms already finds support in international practice and in
decisions of ICJ. The principle that territorial acquisitions brought about by the use of force are
not valid and must not be recognized found a clear expression during the Manchurian crisis
of 1931-1932, when the Secretary of State, Henry Stimson, declared that the United States of
America—joined by a large majority of members of the League of Nations—would not:

admit the legality of any situation de facto nor ... recognize any treaty or agreement entered into
between those Governments, or agents thereof, which may impair the ... sovereignty, the independ-
ence or the territorial and administrative integrity of the Republic of China, ... [nor] recognize any
situation, treaty or agreement which may be brought about by means contrary to the covenants and
obligations of the Pact of Paris of August 27, 1928.118971 53

The Declaration on Principles of International Law concerning Friendly Relations and
Cooperation among States in accordance with the Charter of the United Nations affirms
this principle by stating unequivocally that States shall not recognize as legal any acqui-
sition of territory brought about by the use of force."®® ¢* As ICJ held in Military and
Paramilitary Activities in and against Nicaragua, the unanimous consent of States to this
declaration “may be understood as an acceptance of the validity of the rule or set of rules
declared by the resolution by themselves. 189165

(7) An example of the practice of non-recognition of acts in breach of peremptory norms
is provided by the reaction of the Security Council to the Iraqi invasion of Kuwait in 1990.
Following the Iraqi declaration of a “comprehensive and eternal merger” with Kuwait, the
Security Council in resolution 662 (1990) of 9 August 1990, decided that the annexation
had “no legal validity, and is considered null and void”, and called upon all States, inter-
national organizations and specialized agencies not to recognize that annexation and to
refrain from any action or dealing that might be interpreted as a recognition of it, whether
direct or indirect. In fact, no State recognized the legality of the purported annexation, the
effects of which were subsequently reversed.

(8) Asregards the denial by a State of the right of self-determination of peoples, the advi-
sory opinion of ICJ in the Namibia case is similarly clear in calling for a non-recognition
of the situation.”*%6%¢ The same obligations are reflected in the resolutions of the Security

species?”, International Law: Theory and Practice—Essays in Honour of Eric Suy, K. Wellens, ed. (The
Hague, Martinus Nijhoff, 1998), p. 253, at p. 259).

(18971 653 Secretary of State’s note to the Chinese and Japanese Governments, in Hackworth, Digest
of International Law (Washington, D. C., United States Government Printing Office, 1940), vol. I, p. 334;
endorsed by Assembly resolutions of 11 March 1932, League of Nations Official Journal, March 1932,
Special Supplement No. 101, p. 87. For a review of earlier practice relating to collective non-recognition,
see J. Dugard, Recognition and the United Nations (Cambridge, Grotius, 1987), pp. 24-27.

(1898) 654 General Assembly resolution 2625 (XXV), annex, first principle.

(1899} 655 Military and Paramilitary Activities in and against Nicaragua (footnote [30] 36 above), at
p. 100, para. 188.

119001 656 Ngmibia case (footnote [690] 176 above), where the Court held that “the termination of the
Mandate and the declaration of the illegality of South Africa’s presence in Namibia are opposable to all
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Council and General Assembly concerning the situation in Rhodesia*!%” and the Ban-
tustans in South Africa.'”*? 6% These examples reflect the principle that where a serious
breach in the sense of article 40 has resulted in a situation that might otherwise call for
recognition, this has nonetheless to be withheld. Collective non-recognition would seem to
be a prerequisite for any concerted community response against such breaches and marks
the minimum necessary response by States to the serious breaches referred to in article 40.

(9) Under article 41, paragraph 2, no State shall recognize the situation created by the seri-
ous breach as lawful. This obligation applies to all States, including the responsible State.
There have been cases where the responsible State has sought to consolidate the situation
it has created by its own “recognition”. Evidently, the responsible State is under an obliga-
tion not to recognize or sustain the unlawful situation arising from the breach. Similar
considerations apply even to the injured State: since the breach by definition concerns the
international community as a whole, waiver or recognition induced from the injured State
by the responsible State cannot preclude the international community interest in ensuring
a just and appropriate settlement. These conclusions are consistent with article 30 on ces-
sation and are reinforced by the peremptory character of the norms in question.#%316>
(10) The consequences of the obligation of non-recognition are, however, not unqualified.
In the Namibia advisory opinion the Court, despite holding that the illegality of the situ-
ation was opposable erga omnes and could not be recognized as lawful even by States not
members of the United Nations, said that:

the non-recognition of South Africa’s administration of the Territory should not result in depriv-
ing the people of Namibia of any advantages derived from international cooperation. In particular,
while official acts performed by the Government of South Africa on behalf of or concerning Namibia
after the termination of the Mandate are illegal and invalid, this invalidity cannot be extended to
those acts, such as, for instance, the registration of births, deaths and marriages, the effects of which
can be ignored only to the detriment of the inhabitants of the Territory.!** ¢

Both the principle of non-recognition and this qualification to it have been applied, for
example, by the European Court of Human Rights.[1#05166!

(11) The second obligation contained in paragraph 2 prohibits States from rendering aid
or assistance in maintaining the situation created by a serious breach in the sense of arti-
cle 40. This goes beyond the provisions dealing with aid or assistance in the commission
of an internationally wrongful act, which are covered by article 16. It deals with conduct

States in the sense of barring erga omnes the legality of a situation which is maintained in violation of
international law” (p. 56, para. 126).

(o] 657 Cf. Security Council resolution 216 (1965) of 12 November 1965.

[(1902] 658 See, e.g., General Assembly resolution 31/6 A of 26 October 1976, endorsed by the Security
Council in its resolution 402 (1976) of 22 December 1976; Assembly resolutions 32/105 N of 14 December
1977 and 34/93 G of 12 December 1979; see also the statements of 21 September 1979 and 15 December
1981 issued by the respective presidents of the Security Council in reaction to the “creation” of Venda
and Ciskei (5/13549 and S/14794).

(1903) 659 See also paragraph (7) of the commentary to article 20 and paragraph (4) of the commen-
tary to article 45.

(1904] 660 Namibia case (footnote [690] 176 above), p. 56, para. 125.

(19051661 [ oizidou, Merits (footnote [573] 160 above), p. 2216; Cyprus v. Turkey (footnote [811] 247
above), paras. 89-98.
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“after the fact” which assists the responsible State in maintaining a situation “opposable to
all States in the sense of barring erga omnes the legality of a situation which is maintained
in violation of international law”.1**1 ¢ Tt extends beyond the commission of the serious
breach itself to the maintenance of the situation created by that breach, and it applies
whether or not the breach itself is a continuing one. As to the elements of “aid or assis-
tance”, article 41 is to be read in connection with article 16. In particular, the concept of aid
or assistance in article 16 presupposes that the State has “knowledge of the circumstances
of the internationally wrongful act”. There is no need to mention such a requirement in
article 41, paragraph 2, as it is hardly conceivable that a State would not have notice of the
commission of a serious breach by another State.

(12) In some respects, the prohibition contained in paragraph 2 may be seen as a logical
extension of the duty of non-recognition. However, it has a separate scope of application inso-
far as actions are concerned which would not imply recognition of the situation created by
serious breaches in the sense of article 40. This separate existence is confirmed, for example,
in the resolutions of the Security Council prohibiting any aid or assistance in maintaining
the illegal apartheid regime in South Africa or Portuguese colonial rule.""”1%% Just as in the
case of the duty of non-recognition, these resolutions would seem to express a general idea
applicable to all situations created by serious breaches in the sense of article 40.

(13) Pursuant to paragraph 3, article 41 is without prejudice to the other consequences
elaborated in Part Two and to possible further consequences that a serious breach in the
sense of article 40 may entail. The purpose of this paragraph is twofold. First, it makes it
clear that a serious breach in the sense of article 40 entails the legal consequences stipu-
lated for all breaches in chapters I and II of Part Two. Consequently, a serious breach in
the sense of article 40 gives rise to an obligation, on behalf of the responsible State, to cease
the wrongful act, to continue performance and, if appropriate, to give guarantees and
assurances of non-repetition. By the same token, it entails a duty to make reparation in
conformity with the rules set out in chapter II of this Part. The incidence of these obliga-
tions will no doubt be affected by the gravity of the breach in question, but this is allowed
for in the actual language of the relevant articles.

(14) Secondly, paragraph 3 allows for such further consequences of a serious breach as may
be provided for by international law. This may be done by the individual primary rule, as in
the case of the prohibition of aggression. Paragraph 3 accordingly allows that international
law may recognize additional legal consequences flowing from the commission of a serious
breach in the sense of article 40. The fact that such further consequences are not expressly
referred to in chapter III does not prejudice their recognition in present-day international
law, or their further development. In addition, paragraph 3 reflects the conviction that the
legal regime of serious breaches is itself in a state of development. By setting out certain
basic legal consequences of serious breaches in the sense of article 40, article 41 does not
intend to preclude the future development of a more elaborate regime of consequences
entailed by such breaches.

(19061 662 Ngmibia case (footnote [690] 176 above), p. 56, para. 126.

[1907) 663 See, e.g., Security Council resolutions 218 (1965) of 23 November 1965 on the Portuguese
colonies, and 418 (1977) of 4 November 1977 and 569 (1985) of 26 July 1985 on South Africa.
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DECISIONS OF INTERNATIONAL COURTS, TRIBUNALS AND OTHER BODIES

INTERNATIONAL COURT OF JUSTICE
Jurisdictional Immunities of the State (Germany v. Italy)

In Jurisdictional Immunities of the State (Germany v. Italy), the International Court of
Justice rejected the respondent’s argument that a conflict existed “between a rule, or rules,
of jus cogens, and the rule of customary law which requires one State to accord immunity
to another”."""1¢ Instead, the Court held that,

[tlhe two sets of rules address different matters. The rules of State immunity are procedural in
character and are confined to determining whether or not the courts of one State may exercise
jurisdiction in respect of another State. They do not bear upon the question whether or not the
conduct in respect of which the proceedings are brought was lawful or unlawful ... . [R]ecognizing
the immunity of a foreign State in accordance with customary international law [did] not amount
to recognizing as lawful a situation created by the breach of a jus cogens rule, or rendering aid and
assistance in maintaining that situation, and so [could not] contravene the principle in Article 41 of
the International Law Commission’s Articles on State Responsibility.!'?* 1%

[A/68/72, para. 137]

INTERNATIONAL CRIMINAL COURT
Prosecutor (on the application of Victims) v. Bosco Ntaganda

The International Criminal Court in Prosecutor (on the application of Victims) v.
Bosco Ntaganda indicated that “as a general principle of law, there is a duty not to recog-
nise situations created by certain serious breaches of international law”, citing article 41,
paragraph 2, of the State responsibility articles.!'?%124

[A/74/83, p. 40]

[INTER-AMERICAN COURT OF HUMAN RIGHTS

The Obligations in Matters of Human Rights of a State that has Denounced the American
Convention on Human Rights and the Charter of the Organization of American States
(Interpretation and Scope of articles 1, 2, 27, 29, 30, 31, 32, 33 to 65 and 78 of the Ameri-
can Convention on Human Rights and 3(1), 17, 45, 53, 106 and 143 of the Charter of the
Organization of American States)

In an advisory opinion concerning the effects of a State’s denunciation of the Ameri-
can Convention on Human Rights, the Inter-American Court of Human Rights, in an
analysis of jus cogens norms, cited articles 40, 41 and 48 and the commentary to article 40,
indicating that the obligations contained in article 40 “arise from those substantive rules

(1908] 19 See footnote [788] 104 above, para. 93.

[1909] 197 Ibld

19101 240 Tpternational Criminal Court, Trial Chamber VI, Second decision on the defence’s chal-
lenge to the jurisdiction of the Court in respect of Counts 6 and 9, Case No. ICC-01/04-02/06-1707, ICL
1730, 4 January 2017, para. 53 and footnote 131.
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of conduct that prohibit what has come to be seen as intolerable because of the threat it

presents to the survival of States and their peoples and the most basic human values”.1!1222

[A/77/74, p. 36]]

INTERNATIONAL ARBITRAL TRIBUNAL (UNDER ANNEX VII TO THE 1982 UNITED NATIONS
CONVENTION ON THE LAW OF THE SEA)

Dispute Concerning Costal State Rights in the Black Sea, Sea of Azov, and Kerch Strait
(Ukraine v. Russian Federation)

In its award concerning preliminary objections, the arbitral tribunal in Dispute Con-
cerning Costal State Rights in the Black Sea, Sea of Azov, and Kerch Strait (Ukraine v. Rus-
sian Federation) indicated that article 41 “imposes upon all States an obligation not to rec-
ognize as lawful a situation created by a gross or systematic failure by the responsible State
to fulfil an obligation arising under a peremptory norm of general international law”.112223
Nevertheless, the arbitral tribunal concluded that it did not consider “that the [Gener-
al Assembly] resolutions to which Ukraine refers can be read to go as far as prohibiting it
from recognizing the existence of a dispute over the territorial status of Crimea”."*'¥224 The

tribunal also cited article 40.11°14225

[A/77/74, p. 36]

bonl [22 TACHR, The Obligations in Matters of Human Rights of a State that has Denounced the
American Convention on Human Rights and the Charter of the Organization of American States (Inter-
pretation and Scope of articles 1, 2, 27, 29, 30, 31, 32, 33 to 65 and 78 of the American Convention on
Human Rights and 3(1), 17, 45, 53, 106 and 143 of the Charter of the Organization of American States),
Series A, No. 26, Advisory Opinion No. OC-26/20, 9 November 2020, paras. 103-104.]

(1912 223 pCA, Case No. 2017-06, Award (Preliminary Objections), 21 February 2020, para. 170.
(19131 224 1pid., para. 177.
(19141225 Thid., para. 169.



