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BACHARACH CASE—DECISION No. 22
OF 19 FEBRUARY 19541

Claim for compensation under Article 78 of the Treaty of Peace—War damages
sustained by property in Italy belonging to stateless persons who acquired status
of “United Nations nationals” after 3 September 1943—Applicability of second
part of paragraph 9 (a) of the aforementioned Article—Meaning of expression
“treated as enemy’’—Interpretation of treaties—Ordinary meaning of words.

Demaride en indemnisation au titre de l'article 78 du Traité de Paix — Dom-
mages de guerre subis par des biens en [talie appartenant a une personne apatride
ayant acquis le statut de “‘ressortissants des Nations Unies” & une date ultérieure
au 3 septembre 1943 — Applicabilite de la seconde partie du par. 9 a) de larticle
78 du Traité — Signification de I’expression “traitées comme ennemies’” — Inter-
prétation des traités — Sens ordinaire des mots employés.

The Italian-United States Conciliation Commission, established by the
Government of the United States of America and the Government of Italy
under Article 83 of the Treaty of Peace, and composed of Messrs. Antonio
Sorrentino, Representative of the Italian Republic, and Alexander J. Matturri,
Representative of the United States of America.

On the Petition filed November 20, 1951 by the Government of the United
States of America represented by its Agents, Messrs. Lionel M. Summmers and
Carlos J. Warner, versus the Italian Government represented by its Agent,
State’s Attorney Francesco Agrd in behalf of Mrs. Hilde Gutman Bacharach.
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(I). In bis Petition, the Agent of the United States of America has made the
following statement of facts:

The claimant has been a national of the United States of America since
December 3, 1946; prior to that date and on September 3, 1943 she was a
stateless person of German origin, as she had lost her German nationality, at
least under the 11th Regulation of November 25, 1941 of the Nationality Law
of the Reich, if not earlier. The claimant, who had emigrated to Italy from
Niirnberg in the month of March, 1934, settled in Turin, and in 1938 married
Mr. Max Bacharach and established her residence in Milan. Following the
coming into effect of Royal Decree No. 1381 of September 7, 1938, which pro-
hibited the residence in Italy of foreign Jews, Mr. and Mrs. Bacharach moved
first to France and later to the United States. The claimant’s property, packed
in seven cases, was stored in Milan with the forwarding firm of Luciano Franzo-
sini. These cases, while in storage there, were completely destroyed as a result
of the aerial bombardment of Milan which occurred on August 12-13, 1943.

1 Collectio;;ofdecisions, vol. I1, case No. 22.
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On May 29, 1930 the Embassy of the United States of America in Rome, in
behalf of the claimant, filed with the Ministry of the Treasury a claim under
Article 78 of the Treaty of Peace and the Agreements supplemental thereto and
interpretative thereof. In view of the fact that no action was taken on the claim
by the Italian authorities, it was submitted to the Italian-United States Concili-
ation Commission by the Agent of the United States of America who requested
the Commission to decide that the claimant was entitled to receive compensation
for the damages resulting from the destruction of the aforementioned seven cases.

(2). On December 21, 1951 the Agent of the Italian Government filed an
Answer i which he denied the admissibility of Mrs. Bacharach’s claim, on
grounds that the claimant had never been treated as enemy in Italy during the
war, and he maintained that neither the German racial laws, nor law decree
no. 1381 of September 1938, nor the anti-semitic laws of the Italian Social
Republic could be invoked in order to establish the claimant’s right to file a
claim under Article 78, paragraph 9 (a), second paragraph.

{3). The respective arguments of law were developed by the two Agents in
the Briefs submitted by them.

The Agent of the Government of the United States of America pointed out:

(a) that the claimant, stateless by virtue of the German nationality laws, was
considered as enemy in Italy under the Italian War Law of July 8, 1938;

(b) that the Italian Government’s anti-semitic legislation established a
régime according to which Jews were in fact regarded as enemies of the Italian
State;

{¢) that this was even more evident in the anti-semitic laws of the Republic
of Salo, laws which must be considered as being in force in non-liberated Italy,
and therefore laws in Italy within the meaning of Article 78 of the Treaty of
Peace.

The Agent of the Italian Government, in his turn, contended:

(a) that Mrs. Bacharach was not treated as enemy under the laws in force
in Italy during the war, because no specific and concrete discriminatory measure
was taken against her;

(b) that the anti-semitic legislation of 1938 and thereafter, insofar as it would
be applied against a foreign Jewess, was in actual fact never carried out against
the claimant and that in any event this legislation does not decree a treatment
as enemy and hence cannot be brought within the intention of paragraph 9 of
Article 78 of the Treaty of Peace;

(¢) that the so-called laws of Sald could not concretely be applied against
the claimant (who was no longer in Italy) or against her property (which had
already been destroyed) and that moreover the acts of the Italian Social
Republic cannot be considered as “laws in force in Italy during the war”.

CONSIDERATIONS OF LAW:

Tt is not disputed that, as the claimant acquired the nationality of the United
States of America only on December 3, 1946, she cannot be considered to be a
United Nations national within the meaning of Article 78 paragraph 9, letter g,
first paragraph, of the Treaty of Peace.

The dispute involves the applicability of the second part of the cited provision
which reads textually as follows:

The term ‘“United Nations nationals” also includes all individuals, corpora-
tions or associations which, under the laws in force in Italy during the war,
have been treated as enemy.
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The Cornmission cannot accept the argument of the Agent of the United
States of America that the word “‘treated” in the English version and the word
“traitées” ir. the French version were intended by the framers of the Treaty to
mean merely “considered” or “regarded”, which are, at the best, secondary
or tertiary meanings of the words “treat” and “traiter”’. The Commission agrees
with the Italian Agent that the more common meaning of the words “treat”
and ‘“‘traiter” is “to act towards someone or something in a given manner’.
Moreover, the verb form used in the English version is the compound form
“have been treated”; if the meaning “considered” or ‘“‘regarded’ had been
intended by the framers of the Treaty, would it not have been more suitable to
use the forin “were treated”, indicating continued action, rather than the more
decisive, more concrete past perfect? The verb tense used in the English version
supports th= argument of the Italian Agent that the notion of concrete specific
action is implicit in the verb “treated”.

The Commission fails to perceive any reason why the framers of the Treaty
would have used the words “treated” and ““#raitées” if they had intended to mean
“considerec”. To adopt the construction urged by the Agent of the United
States of America would be to extend the ordinary meaning of ‘“treated” and
“traitées” beyond reasonable limits.

To be treated as enemy necessarily implies on the one hand that there be an
actual course of action on the part of the Italian authority (and not anabstract
possibility ¢f adopting one), and on the other hand that said course of action be
aimed at obtaining that the individual who is subjected to it be placed on the
same level as that of enemy nationals.

Mrs. Hilde Gutman Bacharach left Italy after the enactment of Royal Decree
Law No. 1381 of September 7, 1938, and in compliance with same, and therefore
a long time before the outbreak of war; her property, which remained in Italy,
was neither then nor later subjected to sequestration or to other measures of
control.

Even admitting that said decree law forced the claimant to leave Italy and
therefore was a measure taken against her, it is certain that the measure did not
constitute ‘“‘treatment as enemy’’. The racial legislation enacted, beginning in
1938, by the Fascist régime was certainly inhuman and barbarous, but it was
not legislation enacted within the framework of a state of war, as the term is
used in inter national law (State, or national of a State, with which one is at war).
Article 78 refers to enemy with a more definite meaning, that is, in the sense
that an individual received the same ireatment he would have received had he
been a national of one of the States with which Ttaly was at war.

The Agent of the Government of the United States of America refers also to
the provisions of Art. 3 of the Italian War Law which declares that stateless
persons residing in enemy countries are considered enemy nationals; but this
provision contains an abstract statement which is not sufficient in itself alone to
constitute treatment as enemy; this provision could become important only in
the event that it were the basis for any restrictive measure that may have been
taken again:t the claimant or her property, which does not seem to be the case.

Finally, nzither do the racial laws of the Sald Republic have any bearing on
the claimant and this is so because, assuming, without here deciding, that the
laws of the Salo Republic were “laws in force in Italy during the war”’, the laws
of the Salo Republic were never applied either to the claimant or to her property.
The claimant was outside of Italian territory at the time of the Salo Republic
and her property had already been destroyed (August 12-13, 1943) at the time
of the promulgation of the laws and programs of the Sald Republic (beginning
November 18, 1943). Therefore, concrete treatment as enemy under the laws
of the Sald Republic was impossible as regards the claimant and her property.
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DECIDES:

1. The Petition filed by the Agent of the United States of America in behalf
of Mrs. Hilde Gutman Bacharach, under Article 78 of the Treaty of Peace, is
rejected.

2. This decision is final and binding.

Rome, February 19, 1954.

The Representative of the The Representative of the
United States of America Ltalian Republic
Alexander J. MATTURRI Antonio SORRENTINO

FATOVICH CASE—DECISION No. 24
OF 12 JULY 19541

Compensation under Article 78 of Peace Treaty—War damages—Aerial bom-
bardments—State responsibility—Responsibility of Italy for loss or damage sus-
tained during the war by enemy property located in ceded territory—Evidence—
Existence and ownership of property and damages suffered—Evaluation of amount
of damages—Interest—Principles on which granted—Interest for delay in settle-
ment of claims on administrative level—Interest as part of damages—Necessity
for either prior agreement to allow interest or early notice of intention to claim it
—Reference to decisions of other international tribunals—Request for interest not
contained in claim for compensation originally submitted to Italian Government

denied.

Indemnisation au titre de I’article 78 du Traité de Paix — Dommages de guerre
— Bombardements aériens — Responsabilité de 'Etat — Responsabilité de I'Italie
pour perte ou dommage subi pendant la guerre par des biens ennemis situés sur
un territoire cédé — Preuve de Pexistence et de la propriété des biens ainsi que des
dommages subis — Evaluation des dommages — Intéréts — Principes sur la base
desquels ils sont alloués — Intéréts pour retard dans le réglement des réclamations sur
le plan administratif — Intéréts faisant partie de I'indemnité — Nécessité soit de
PPaccord préalable de I'Etat défendeur de payer des intéréts, soit d’une demande
expresse d’intéréts présentée a ce dernier dés I'origine de la réclamation — Invo-
cation de décisions d’autres tribunaux internationaux — Rejet d’'une demande d’in-
téréts non incluse dans la demande d’indemnité présentée originairement au
Gouvernement italien.

L Collection of dectsions, vol. I, case No. 35.



