


































































































































































































































the principle on the basis of Chapter XI of the Charter, he would be obliged to ask that
the principle should be made applicable to all existing situations involving colonial terri-
tories. The view was also expressed, by another representative, that all States should
render assistance to the United Nations in bringing about an immediate end to colonialism
and transferring all powers to the peoples of territories which had not yet achieved inde-
pendence. He also considered that territories under colonial domination did not constitue
an integral part of the territory of States exercising colonial rule over them.

72. In the view of some representatives, the affirmation of the colonial peoples'
so-called right of self-defence had raised a very serious obstacle to agreement on the
formulation of the principle. Another representative, on the other hand, considered that
people deprived of their freedom and their right to self-determination were entitled to
exercise their right of self-defence by every means, without the rules of the Charter relating
to the non-use of force being applicable to them. Those peoples, they added, might receive
assistance from other States by virtue of that right.

(d) The principle that States shall fulfil in good faith the obligations assumed by them in
accordance with the Charter

73. Several representatives expressed satisfaction at the results achieved in 1967 in
connexion with this principle despite the difficulties involved in its formulation. Most of
the observations made during the discussion concerned mainly the text agreed upon
in 1967 in the Special Committee's Drafting Committee (A/6799, para. 285); but general
opinions on the principle were also expressed. One representative, for example, felt that
the principle was fully justified; since it involved the rulepacta sunt servanda, which was the
basis of contemporary international law, observance of it was the prerequisite for the
observance of all the other principles under consideration. Others noted that it was
founded upon mutual trust between States having different political, economic and social
systems, a trust which was vital at a time when the complexity and diversity of international
relations were increasing. In the opinion of one representative, the fact that his country,
as a permanently neutral State, had renounced any active use of force implied that it
depended in its international relations on the good faith of other States in fulfilling their
obligations. Another representative, however, said that the principle seemed to be only
very remotely connected with friendly relations and co-operation among States. One
representative also found it disturbing to note that the principle was not applied in practice
by certain countries, and that was one of the causes of the current international tension.

74. The 1967 Drafting Committee's text was praised for its brevity and succinctness,
but certain criticisms were also voiced. In the view of one representative, the text presented
difficulties in that it dealt with delicate and complex questions which had not been adequately
explored from either a theoretical or a practical point of view, such as the relationship
between the Charter and treaty law, between the Charter and customary international law,
and between treaty law and customary international law. Another representative considered
that the text was not entirely satisfactory, for such expressions as "good faith" and "the
generally- recognized principles and rules of international law" had not been defined, and
he thought they might later be given divergent and even conflicting interpretations.

75. Several representatives welcomed the fact that the formulation of the principle
not only proclaimed the legal requirement that the paramount obligations deriving from
the Charter should be fulfilled, but also properly reflected the need for compliance with the
obligations arising from both customary and conventional international law. That formu-
lation, in the opinion of one representative, strengthened those obligations. Another felt
that it went beyond a mere paraphrase of the provisions of the Charter; in his opinion,
it was a reaffirmation of the vital importance, in an interdependent world, of the fulfilment
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of such Charter obligations as the duty to refrain from the threat or use of force against
the territorial integrity or political independence of any State. In the view of a third
representative, the formulation correctly placed those obligations in perspective, striking a
satisfactory balance between the obligations of conventional and customary international
law, thus clarifying and elaborating the relevant provisions of the Charter. One represent-
ative also expressed satisfaction that the text had implicitly recognized some of what he
considered to be exceptions to the principle; for example, a State was not required to
fulfil obligations assumed in violation of the Charter or of the generally recognized principles
and rules of international law.

76. A number of representatives referred to the duty to fulfil obligations arising from
treaties, as formulated in paragraph 3 of the consensus text. In that connexion one
representative said that in his opinion only obligations deriving from treaties that were still
valid must be fulfilled. Another representative considered that paragraph 3 interpreted
the rule pacta sunt servanda in the light of the principles of the Charter and in a way com-
plemented the relevant provisions of the draft articles on the law of treaties prepared by
the International Law Commission. Some representatives also stressed that the duty to
fulfil obligations arising from treaties did not apply to treaties resulting from the threat or
use of force, and reference was made in that connexion also to the work of the International
Law Commission. Another representative said it was entirely in order that treaties which
conflicted with a peremptory norm of international law should be declared void. One
representative also affirmed that the wording of the principle should allow for the rebus
sic stantibus clause. Several representatives referred to the fact that in 1967 the Drafting
Committee of the Special Committee had rejected the proposal to add to paragraph 3 the
words "freely concluded on a basis of quality". They expressed approval of that decision,
for the proposal in question was related to complex and controversial problems of treaty
law, which were to be the subject of a profound examination at the forthcoming United
Nations Conference on the Law of Treaties, to be held at Vienna. One representative also
noted that the International Law Commission had postponed a detailed consideration of
the problem of unequal treaties as being more appropriate to its future work on the succession
of States. Other representatives, however, expressed regret that there was no explicit
provision in the consensus text that only those international agreements which were con-
cluded freely and on the basis of equality were valid. In the absence of such a provision
and with the hope that that idea might still be specifically included, they accepted the
formulation arrived at by the Drafting Committee, on the understanding that the text in
question covered that vital point.

77. One representative noted in that connexion that in recent years new States had
emerged which had had to choose between different economic and social systems, a choice
which had given a new direction to international law because it implied the right to refuse
to be bound by the treaties concluded under the former regime. Another representative
expressed a similar view, referring to the draft articles on the law of treaties prepared by
the International Law Commission; he conceded, however, that there were some unequal
treaties which were justified, such as a treaty under which one country; without any quid
pro quo, granted permanent access to the sea to another country that was land-locked.

78. Some representatives expressed satisfaction that paragraph 4 of the consensus
text clearly recognized the supremacy of the obligations arising from the Charter over other
obligations of States Members of the United Nations. In the view of one representative,
that paragraph clearly brought out the interdependence of two basic provisions of the
Charter, those of Article 2, paragraph 2, and Article 103. Another representative said that
although the provision in paragraph 4 was correct, the wording of the consensus text might
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lead to misinterpretation, for it was not sufficiently clear whether the provision in that
paragraph also applied to the obligations of Member States under generally recognized
principles and rules of international law. In his opinion, paragraph 4 of the consensus text
should be made to cover the obligations referred to in paragraph 2 thereof. One repre-
sentative said that his country's status of permanent neutrality did not prevent it from
fulfilling in good faith its obligations as a Member of the United Nations because it was
convinced that that special status, which had been duly notified, would be taken into
account by the Security Council and all States Members of the United Nations.

79. Some representatives recognized the supremacy of international legal obligations
over those deriving from domestic law and regretted that the Drafting Committee of the
Special Committee had been unable to include that point in the consensus text. In that
connexion, one representative recalled that that supremacy had already been affirmed by
the International Law Commission in article 13 of the draft Declaration on the Rights
and Duties of States, and that the General Assembly had taken note of that draft in its
resolution 375 (IV) of 6 December 1949. Another representative, however, expressed the
opinion that the consensus text in its present wording incorporated that idea, since the
very function of the entire text was to call the attention of States to their international
legal obligations.

2. The principle set forth in operative paragraph 6 of General Assembly resolution 2181 (XXI) :
the duty not to intervene in matters within the domestic jurisdiction of any State, in
accordance with the Charter

80. The situation which had arisen in the Special Committee with regard to this
principle was a matter of concern to a number of representatives, who felt that there was
a broad area of agreement on it in General Assembly resolution 2131 (XX) of 21 Decem-
ber 1965, containing the Declaration on the Inadmissibility of Intervention in the Domestic
Affairs of States and the Protection of Their Independence and Sovereignty. Some of those
representatives attributed the lack of progress at the Special Committee's 1967 session to
the fact that certain delegations, in ignoring the Special Committee's terms of reference as
specified in operative paragraph 6 of General Assembly resolution 2181 (XXI) of 12 Decem-
ber 1966, and the Special Committee's own decision taken in 1966, 105 had submitted
proposals which, far from widening the area of agreement expressed in resolution 2131 (XX),
had had the effect of restricting that agreement or ignoring it, and thus cutting down the
content of the principle and reducing its scope. The fact that not all the members of the
Special Committee had adhered unequivocally to resolution 2131 (XX), and that some of
them had sought to change the agreement already set forth in that resolution, had had the
effect, in the opinion of the representatives in question, of preventing the fulfilment of the
terms of reference given to the Special Committee by resolution 2181 (XXI) and paralysing
the Special Committee's work on the principle. Consequently, it had not been possible
to widen the area of agreement expressed in resolution 2131 (XX). Some representatives
said they had supported the proposal in document A/AC.125/L.54 (see A/6799, para. 307)
—that the Special Committee should include the operative paragraphs of resolution 2131
(XX) in the formulation of the principle of non-intervention in matters within the domestic
jurisdiction of any State—with the idea of checking any attempts to weaken the resolution.

1M See Official Records of the General Assembly, Twenty-first Session, Annexes, agenda item 87,
document A/6230, para. 341.
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81. However, some representatives considered that although resolution 2131 (XX)
was an important political document, it was not legal in character. Some of them were
of the opinion that the delegations responsible for the situation which had arisen in the
Special Committee in connexion with this principle had been those whose interpretation
of the mandate contained in resolution 2181 (XXI) was to the effect that the Special
Committee did not even have the authority to make formal changes in the text of resolu-
tion 2131 (XX). It was pointed out that the restrictive interpretation given to the Special
Committee's mandate was at variance to what resolution 2181 (XXI) had been understood
to mean. Some of these representatives indicated that they could not accept an inter-
pretation which made it inadmissible to introduce the slightest modification to any of the
paragraphs of resolution 2131 (XX). Other representatives maintained that what in reality
had virtually paralysed the Special Committee had been not so much disagreement on
substance as disagreement on how the principle was to be formulated. In their opinion,
the resulting stalemate should cause delegations to reflect on the desirability of continuing
on the course which had been pursued so far. For the purposes of the formulation of the
principle, it was pointless to talk about the existence of a consensus which did not reflect
reality, for to do so would only delay the solution of the problem. What was required
was effort to harmonize the positions in so far as they were in conflict or divergent, bearing
in mind that the basis for agreement already existed, and to prevent procedural or drafting
questions from continuing to stand in the way of a consensus. It was recalled in that
connexion that both operative paragraph 2 of resolution 2131 (XX) and the proposal
submitted to the Special Committee by the United Kingdom (see A/6199, para. 306)
contained the substance of the idea that had been at the centre of the discussion, namely,
that coercive intervention involving measures of an economic, political or other nature
constituted a violation of international law and of the Charter.

82. Some representatives indicated that, although for them the content of resolu-
tion 2131 (XX) was definitive, they respected the position of those delegations which did
not share that view and they would be prepared to enter into negotiations, not, of course,
on the content or form of resolution 2131 (XX) but on a wording which would not do
violence to the fundamental positions of all delegations and which would allow the Special
Committee to continue its work.

83. Resolution 2131 (XX) was regarded by many representatives as the expression
of a universal juridical conviction of the principle of non-intervention in matters within
the domestic jurisdiction of any State and not merely as a political declaration. Stressing
the importance of the content of the resolution, the fact that it had been adopted with no
votes cast against it, the elements that gave it the character of general State practice, and
the fact that it embodied a principle recognized in several international instruments for
over a century, those representatives considered that resolution 2131 (XX) was the accepted
minimum on which the Special Committee should base its work on the principle. They
felt that the operative part of the resolution should be included in the formulation of the
principle, and some of them were in favour of including the preamble also, or at least
certain ideas expressed in the preamble. In their view, the agreement expressed in resolu-
tion 2131 (XX) could be widened, but a formulation of the principle which did not fully
reflect the resolution would be unacceptable and contrary to what had already been decided
by the General Assembly. One representative pointed out that those who criticized the
Declaration in resolution 2131 (XX) for containing vague ideas which lent themselves to
varying interpretations forgot that a number of current legal concepts ("due process of law",
"due diligence", "ordre public" etc.) were in effect no less precise than some of the terms
used in the resolution so often referred to. Another representative considered the text of
resolution 2131 (XX) entirely appropriate for a formulation of the principle, since the
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purpose was to adopt not a treaty but a declaration which would be approved by the
Genera! Assembly and which would have the same legal standing as resolution 2131 (XX).
A third representative felt that if the Special Committee could not agree on the extent to
which the area of agreement expressed in resolution 2131 (XX) should be widened, it
would be better so to inform the General Assembly instead of criticizing certain terms or
limiting the scope of the resolution.

84. Some representatives found it strange that it should be so difficult to draft a
legal text in language all could accept when there existed a large measure of agreement,
expressed in the near-unanimous support for resolution 2131 (XX). One representative,
while fully endorsing all the provisions of the resolution, did not consider it a legal document
in the strict sense and thought that the Special Committee should formulate the principle
in legal terms after giving due consideration to the area of agreement marked by the
resolution.

85. Other representatives were of the opinion that the General Assembly had done
well to adopt resolution 2131 (XX) as an expression of its concern at the many violations
of the principle but they thought that the wording of the resolution was open to differing
interpretations and was therefore not suitable for a legal text. For example, the resolution
dealt with some of the most fundamental principles of the United Nations without clearly
defining their relationship to non-intervention. One representative pointed out that the
wording of the resolution's operative part was so sweeping as to appear to prohibit any
action which, whether intentionally or not, might adversely affect the interest of other
States, thus ignoring the fact that that was often only a consequence of the interdependence
among nations that existed in the present-day world.

86. Some representatives stressed the need to affirm and strengthen the principle,
in view of the fact that intervention was becoming more frequent, assuming varied forms,
violating the basic principles of peaceful coexistence and endangering peace. They con-
sidered non-intervention a central principle of international law, general and universal in
character and of special importance to developing countries, countries not very strong or
which had only recently acceded to independence.

87. Others took the view that the complexity of international relations urgently
required that the formulation of the principle should define what forms of intervention
could not be tolerated and should therefore be outlawed. One representative emphasized
that a careful distinction must be made between lawful and unlawful intervention on the
one hand, and aggression and self-defence on the other, lest the victim of aggression be
labelled the aggressor. On the other hand, another representative expressly opposed the
tendency to consider the principle a mere limitation of an alleged right of intervention.

88. It was also pointed out that in formulating the principle it was necessary to bear
in mind its relationship to the principle of sovereign equality, the principle prohibiting
the threat or use of force and the principle of equal rights and self-determination of peoples.
In the view of one representative, the prohibition of the use of force would be a specific
manifestation of the principle of non-intervention in matters within the domestic juris-
diction of any State.

89. In reviewing the historical evolution of the principle, representatives observed
that it had been laid down in one form or another in many international instruments,
including the Convention on Rights and Duties of States concluded at Montevideo in 1933,
the Charter of the Organization of American States, the Charter of the Organization of
African Unity and the Charter of the United Nations. Some representatives said that the
history of Latin America was the history of the principle of non-intervention in matters
within the domestic jurisdiction of any State. For the peoples of Latin America the prin-
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ciple, far from being a mere formal clause, reflected their profound convictions and consti-
tuted the main juridical defence of their independence and sovereignty.

90. It was also emphasized by certain representatives that Article 2, paragraph 7,
of the Charter dealt with only one aspect of non-intervention, namely interference in the
internal affairs of another State. One representative expressed the view that in Article 2,
paragraph 7, the term "United Nations" meant both the Organization and any of its Mem-
bers and the word "essentially" referred to matters in respect of which States had exclusive
competence.

91. Some representatives called on the Special Committee to attempt to define the
limits of the principle of non-intervention in matters within the domestic jurisdiction of
any State by indicating what was to be regarded as falling within the domestic jurisdiction
of States. One representative considered as not coming within that jurisdiction such acts
as genocide, crimes against humanity, the denial of the right of self-determination to peoples
under colonial or alien rule, or acts committed in violation of international agreements.
Another representative felt that the principle could not be construed to mean that a country
could violate the fundamental human rights of its citizens without such violations becoming
the concern of the entire world community and that it could not be understood to refer
to Governments which had not been voluntarily created by the people.

92. Recalling that military intervention was only one of the possible forms of inter-
vention, which tended to assume clandestine and concealed forms, some representatives
felt that the formulation of the principle should deal with intervention in any form, whether
open or indirect, in the foreign or domestic affairs of a State for political, military, economic,
ideological or other reasons. Others emphasized the obligation not to interfere in the
internal affairs of a State, condemning as unlawful not only the various forms of aggression
but also subversive activities, the activities of infiltrators and mercenaries, and propaganda
campaigns aimed at changing the system of another State by violence. It was added that
certain apparently passive attitudes could also constitute acts of intervention. One repre-
sentative was of the opinion that the formulation of the principle must exclude any possi-
bility of subjective evaluations, so as to prevent interventionists from trying to justify their
intervention. Certain representatives also condemned acts of intervention for the main-
tenance of colonialism or neo-colonialism, and felt that the obligation laid down in the
principle did not apply to aid given to peoples under colonial rule with a view to accelerating
their accession to independence.

3. Principles referred to in operative paragraph 7 of
General Assembly resolution 2181 (XXI)

(a) The principle that States shall settle their international disputes by peaceful means in
such a manner that international peace and security and justice are not endangered

93. Various representatives expressed regret that the Special Committee, despite a
further exchange of views, had been unable in 1967 to amplify the consensus text adopted
on this principle in 1966.106 Some representatives thought, however, that an amplification
could still be achieved by taking into account some of the proposals submitted to the Special
Committee in 1967.

94. It was affirmed that this principle, which is closely akin to the principle prohibiting
the threat or use of force, should be respected by all States, since the establishment of
peaceful international relations depends on its implementation. In the opinion of one
representative, the formulation of the principle must be compatible with Chapter VI of

106 Ibid., para. 248.
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the Charter, in that States must be allowed to choose among the various means of peaceful
settlement listed in Article 33. He drew attention to the adoption on 21 July 1964 by the
Organization of African Unity, in accordance with article XIX of its Charter, of a Protocol
on Mediation, Conciliation and Arbitration.

95. Various representatives commented on some aspects of the principle in relation
to the consensus text of 1966. One of them considered that that text was open to misinter-
pretation because it ignored the principle which appeared in Article 95 of the United Nations
Charter. Another representative expressed the view that, with regard to the right of States
members of a regional agency to have direct recourse to the United Nations, the consensus
text struck a just balance by recommending that such States should make all possible efforts
to bring about the peaceful settlement of disputes of a local character by means of those
agencies. On this subject, however, another representative maintained that the formulation
could be improved by insertion of the amendment proposed in the Special Committee by
Chile.107 According to another representative, the formulation should stress that only
the United Nations, through its appropriate organs, could use force to impose its decisions,
except in cases of self-defence against an armed attack pending action by the United Nations.
Lastly, another representative expressed support for the five-Power proposal10S relating
to the application and interpretation of general multilateral agreements, since the fact that
such agreements were carefully drafted with the participation of the entire international
community seemed sufficient reason to recommend that the parties should deny themselves
the power to decide unilaterally on the interpretation or application of them.

96. A number of representatives expressed the opinion that the procedure for judicial
settlement, and in particular the role of the International Court of Justice, should be taken
into account in the final formulation of the principle. One representative stressed the
need for the compulsory jurisdiction of the Court in legal disputes arising from treaties or
conventions, and for compulsory resort to arbitration in disputes of any other kind.
Another representative, however, thought it unwise to include any reference to the Court
or to the recognition of its jurisdiction as compulsory, owing to the present structure and
membership of the Court. On this point, some representatives stressed the need for a
truer and fairer geographical representation in the Court of all legal systems and of the
principal forms of civilization.

97. Lastly, one representative said that the new States would have to be given a larger
role in the creation of international law. In his opinion, the codification and progressive
development of the principles studied by the Special Committee afforded those States
that possibility. Recalling that the new States had played no part in the creation of the
rules of international law which were in existence at the time they became independent,
he expressed the view that in so far as the new rules that were being formulated were the
legal expression of existing practice and met the just aspirations of the new States, the latter
would be more inclined to submit freely to their application.

(b) The principle of sovereign equality of States

98. In the opinion of one representative, the formulation of this principle in the
Special Committee in 1966 109 had been augured well for the subsequent consideration
of the principles as a whole, for it had implied the reaffirmation of the principle on which
the international relations of States and their participation in internation organizations
were based. According to another representative, the principle implied that States had the

107 Ibid.
108 Ibid., para. 159.
109 Ibid., para. 403.
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sovereign right to determine their recipiocal relations, and were strictly equal, so that no
State, acting individually or with others, could lawfully claim superiority or authority
of any kind over any other State.

99. One representative said he supported the consensus text because it reproduced,
in the main, the wording adopted at San Francisco in 1945, with the addition, in paragraph 2
(e), of a reference to the right of every State freely to choose and develop its political, social,
economic and cultural system. The inclusion of that clause had represented, in the opinion
of another representative, a real advance in the codification of the basic principle enunciated
in Article 2, paragraph 1, of the Charter. One representative, however, was of the opinion
that the second sentence in paragraph 1 of the consensus text adopted in 1966 was not
clear, and that it seemed to mean that States were equal in law in spite of their inequalities
in economic, social, political or other fields. That would legalize some de facto inequalities
between States. In order to avoid such an erroneous interpretation, and in view of the
fact that the implications of the words "differences" and "different systems" were not the
same, his delegation had suggested that the sentence should read as follows: "They have
equal rights and duties and are equal members of the international community, notwith-
standing the different economic, social and political systems or other way of life they have
adopted."

100. A number of representatives referred to specific aspects which in their opinion
should have been included in the text with a view to widening the area of agreement. For
example, frequent mention was made of the matter of the right of States to dispose freely
of their national wealth and natural resources. Several representatives noted with satis-
faction that in 1967 the Special Committee had agreed in principle that a matter of such
great importance to the developing countries should be included in the formulation of the
principle, and expressed the hope that appropriate agreement on a specific wording would
finally be reached. On that point, in the view of one representative, the formulation of
the principle should be made in the light of General Assembly resolutions 1803 (XVII),
2158 (XXI) and 2200 A (XXI).

101. One representative expressed his gratification at the agreement in principle of
the Special Committee in 1967 with respect to the possible mention in the formulation
of the principle of the right of every State to participate in the solution of international
questions affecting its legitimate interests.

102. Finally, certain representatives strongly supported the right of every State to
be admitted to international organizations, to become a party to multilateral treaties that
affect its legitimate interests, to eliminate foreign military bases established on its territory
and to prohibit aircraft carrying nuclear weapons from flying over its territory. Emphasis
was also laid on the primacy of international law.

C. CONSIDERATIONS ON FUTURE WORK AND METHODS OF WORK

103. There was general agreement on the need to continue the work of codification
and progressive development of the principles of international law concerning friendly
relations and co-operation among States in accordance with the Charter of the United
Nations, and the idea that an item with that title should be included in the provisional
agenda for the twenty-third session of the General Assembly was approved. Certain
representatives, however, expressed reservations about the procedures or methods of work
adopted so far and some stated that the final position of their Governments on any texts
that might be adopted would depend on the adequacy of the methods of legal codification
and development to be followed in the Special Committee.
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1. Convening of the Special Committee

104. Jt was generally recognized that the best way of continuing the examination and
formulation of the principles was again to invite the Special Committee reconstituted by
General Assembly resolution 2103 A (XX) of 20 December 1965 to continue its work.
Although some representatives expressed doubts about the advisability of convening the
Special Committee at too early a date, in view of the United Nations heavy programme
of legal activities for 1968, the majority of those who spoke in the debate declared themselves
in favour of holding a new session of the Special Committee in 1968, as provided for in
operative paragraph 3 of draft resolution A/C.6/L.628 and Add. 1-3 (see para. 20 above).
It was agreed that in view of the administrative facilities and the time available, the 1968
session of the Special Committee should last three or four weeks.

2. Mandate of the Special Committee for its 1968 session

105. In the general debate, there were various trends of opinion on this question.
Some representatives urged that the Special Committee should try to finish its work at its
1968 session. Others, however, considered it more realistic, in view of the time the Special
Committee would have available, to keep its task in 1968 limited, bearing in mind the state
of work on each of the principles and the draft declaration as a whole. Certain represen-
tatives considered that the Special Committee should adopt a programme of work in three
stages, namely: (a) formulation of the principles on which there had been no consensus;
(b) widening of the points of agreement on the other principles; (c) preparation of a legal
document or draft declaration on all the principles.

106. Some representatives were of the opinion that the Special Committee should
resume its work in 1968 at the point where it had left off at the close of its 1967 session
and that the seven principles should therefore be referred to it with an order of priority
which took into account the state of the work on each of them. Many representatives,
on the contrary, expressed the opinion that in 1968 the Special Committee should concen-
trate on those principles on which there had not been any agreement. In that connexion,
some mentioned the principle prohibiting the threat or use of force and the principle of
equal rights and self-determination of peoples. It was urged by others that the principle
of non-intervention in matters within the domestic jurisdiction of any State should also
be referred to the Special Committee. Some favoured the referral of this principle but
insisted that consideration should be limited to only those proposals relating to it that were
compatible with General Assembly resolution 2131 (XX), with a view to widening the area
of agreement already expressed in that resolution. Others favoured the referral but would
have the Special Committee deal with the principle only after work had been completed
on the principle prohibiting the threat or use of force and the principle of equal rights
and self-determination of peoples. Some representatives were opposed to referring the
principle of non-intervention in matters within the domestic jurisdiction of any State to
the Special Committee in such terms that its study would be unduly restricted. Certain
representatives thought that it would be preferable to seek the improvement of the texts
on which agreement had already been reached when the final text of the draft declaration
was drafted. Finally, one representative considered that the new mandate given to the
Special Committee should not depart from that laid down in General Assembly resolu-
tion 2181 (XXI).

107. Operative paragraphs 3, 4 and 5 of draft resolution A/C.6/L.627 and operative
paragraphs 4, 5 and 7 of draft resolution A/C.6/L.628 and Add. 1-3 set forth the mandate
of the Special Committee for its 1968 session. The position of representatives on those
paragraphs was determined on the basis of the following main questions: (a) whether an
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order of priority should be expressly established for the consideration of the principles
referred to the Special Committee; (6) whether it was appropriate to refer to it all seven
principles or only those on which there had not yet been any agreement; (c) whether reference
should be made to General Assembly resolution 2131 (XX) in connexion with the principle
of non-intervention in matters within the domestic jurisdiction of any State, and if so,
how the task to be performed by the Special Committee on that principle should be defined;
(rf) whether the Special Committee should try to widen the area of agreement on the prin-
ciples already formulated; (e) whether it was appropriate to entrust the Special Committee
with the task of revising the drafting of the seven principles in order to harmonize the texts
and in what terms that task should be defined; (/) whether it would be opportune to ask
the Special Committee to prepare a draft declaration, including the preamble and final
clauses; (g) whether the Special Committee should be expressly requested to submit a com-
plete report on the principles it was asked to consider. Differences with regard to the
third of these questions had a decisive effect on the nature of the voting.

3. Consensus and majority

108. Several representatives considered that the method of consensus or general
agreement should be an incentive for negotiation and compromise, but not an absolute
rule or immutable dogma. They emphasized that unanimity or consensus was a legally
desirable and important goal to be aimed at, but they were opposed to its abuse as a kind
of right of veto to prevent or hinder the progressive development of international law. It
was unacceptable that a small number of States should oppose that development by refusing
to recognize rules of international law that were almost universally accepted. Furthermore,
the main concern should be with the substance of the rules and not with trying at all costs
to reach a consensus in which their content was sacrificed. A clear formulation accepted
by a great majority of States would be preferable to an inadequate or defective rule adopted
unanimously. One representative added that most of the present rules of international
law had originated in the practice of some States only and that even for the adoption of
the Charter of the United Nations the procedure of a qualified majority vote had been
used. All these representatives agreed that the Special Committee should do everything
possible to reach a consensus, but that if that proved impossible because of unjustified
opposition by some States, the Special Committee should give up the rigid procedure of
consensus and adopt majority decisions. Some representatives said that in that event
they would prefer the procedure of a qualified majority. Pointing out that the rules of
procedure of the General Assembly applied to the proceedings of the Special Committee,
some representatives welcomed the reference to them in the sixth preambular paragraph
of draft resolution A/C.6/L.628 and Add.1-3. Finally, it was also observed that the con-
sensus of a body with limited membership like the Special Committee did not necessarily
represent the consensus of the international community.

109. Other representatives, on the other hand, expressed concern at the fact that
doubt had been cast on the advisability of following the consensus method in dealing with
the development of principles of international law and opposed any attempt to substitute
majority vote for consensus. To those representatives, the method of consensus, based
on a spirit of mutual co-operation, was not only the most appropriate method, but in fact
the only possible one. Noting the great importance attached to consensus in the Sixth
Committee and the International Law Commission, those representatives stated that if
that method was abandoned there would be less effort to overcome differences and to
compromise and that there would be appreciably less possibility of universal recognition
and application of formulations which were adopted by majority vote and lacked the
support of all or almost all States. A text adopted by consensus, however imperfect,
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would be more likely to be faithfully respected and observed by all States in their relations
with each other. Consequently, those representatives felt that the codification and develop-
ment of principles by means of a simple majority vote would be harmful to the unity and
indivisibility of the international legal order. One of them said that codification achieved
through such a procedure would merely reveal the existence of open disagreement among
States, which might mean that the development of the principles of international law under
consideration would move backwards rather than forwards. It was added that only if
the declaration on those principles ultimately adopted by the General Assembly met with
the quasi-unanimous approval of the Members of the United Nations could it be said to
express a universal legal conviction and thus be considered a source of law under Article 38,
paragraph 1 c, of the Statute of the International Court of Justice. Lastly, it was also
asserted that undue haste would only place the texts already adopted by consensus in jeopardy
and undermine the authority of the United Nations by drawing attention to its limitations.

110. One representative felt that the Special Committee should continue to employ
the method of unanimity, unless it might be desirable in the future to resort to a majority
vote in order not to have to abandon the formulation of principles on which unanimity
could not be achieved. Some representatives pointed out that a minority position in the
Special Committee could become a majority position in the General Assembly and the
Sixth Committee. One representative believed that the Special Committee should continue
to adopt its formulations by consensus but that the General Assembly and the Sixth Com-
mittee should take decisions on them by majority vote. He added that where the Special
Committee failed to achieve a consensus on a particular text because of a slight difference
of opinion, it could authorize its Rapporteur to note and examine the differences and to
recommend an objective formulation in his report.

4. Need to improve future methods of work

111. The suggestions made by the Italian representative in the Special Committee
in his statement on methods and procedures for future work (A/6799, paras. 481 and 482)
were received with interest and some representatives considered that the Special Committee
should study the question seriously at its next session.

112. Certain representatives maintained that the Special Committee should base its
work on a serious legal study of the theoretical positions and practices of all States, old and
new, also taking into account the instruments and declarations concerning the principle
under study. In point of fact, they said, the Special Committee's work had been based
on proposals which mainly reflected the States' own points of view on those aspects of the
principles in which they were particularly interested.

113. Others stressed the advantages of making better use of the working groups set
up within the Drafting Committee of the Special Committee. It was suggested that these
groups should meet before the next session of the Special Committee and that any States
which so desired should be allowed to participate in their discussions. Some representatives
saw the working groups' activity as a general preparation for the debate in the Drafting
Committee. It was also suggested that the results of the working groups' proceedings
could be submitted to the Special Committee itself.

114. Certain representatives considered it essential that possible compromise formula-
tions should be discussed outside the conference rooms or by unofficial groups composed
of representatives of the countries upholding different points of view. One representative
was in favour of reducing the time allowed by the Special Committee for general statements
on the principles, in order to increase the time allocated to the detailed study of the texts
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submitted, and another thought that the Special Committee should have a free exchange
of views on a principle as a whole studying the formulation of each of its particular elements.

115. With regard to the appointment of special rapporteurs by the Special Committee,
the special rapporteur would at the same time be a representative of one of its Member
States; he thought it might be preferable to entrust the preparatory work to a body of
experts such as the International Law Commission.

5. Preparatory consultations

116. Many representatives said that the Special Committee's work could be advanced
if the Governments of Member States gave more attention to the preparation of its sessions;
particular importance should be attached to unofficial contacts and preliminary consulta-
tions between sessions. That would facilitate the planning and co-ordination of the Special
Committee's work. These representatives emphasized their agreement with the recommen-
dation contained in operative paragraph 6 of draft resolution A/C.6/L.628 and Add.1-3.

6. Work after 1968

117. A few representatives thought that, if the Special Committee did not complete
its work in 1968, the General Assembly should decide at its twenty-third session on the way
in which the work should be pursued. One representative said that, to hasten the adoption
of the declaration, whatever draft resolution was adopted at the present session of the
General Assembly should indicate that if the Special Committee did not reach general agree-
ment in 1968, the Assembly itself would undertake the task of codifying the principles.
It was also said that the Special Committee could not be reconstituted indefinitely.

7. Adoption oj a General Assembly declaration on the principles

118. Several representatives reaffirmed the aim of the Special Committee's work,
which was the adoption by the General Assembly of a declaration setting forth the principles
of international law concerning friendly relations and co-operation between States, adding
that no effort should be spared to see that the declaration was adopted as soon as possible.

119. Some representatives stressed the close connexion between the principles under
consideration and took the view that they should be included in a single declaration forming
a coherent whole, accompanied by a preamble and the necessary final clauses. Others
stated that, if the existing differences of opinion prevented the adoption of a declaration
on the seven principles, they would not be opposed to the approval of separate declarations
on the principles upon which agreement had been reached.

120. Certain representatives thought that each of the seven principles and the draft
declaration as a whole should be formulated and adopted by the Special Committee in
accordance with the appropriate procedures before their adoption by the General Assembly.
Others, on the contrary, considered that the General Assembly would have to take a decision
on the questions upon which the Special Committee had not been able to agree, with a view
to the final adoption of the draft declaration.

121. It was also suggested by certain representatives that when the Special Committee
prepared its final draft declaration, all Member States should be given the opportunity
to express their opinions explicitly and in detail by the submission of written observations,
as was done for the drafts prepared by the International Law Commission. One represen-
tative suggested that the International Law Commission should be requested to comment
on the final formulation of the seven principles before they were sent to the Sixth Committee
for examination.
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122. Several representatives emphasized that the adoption of a declaration by the
General Assembly was only an important step, a "landmark" in the codification and pro-
gressive development of the seven principles under study. Some thought that it would
ultimately be necessary to consider the possibility that the formulation of the principles,
or at least of some of them, would be the subject of conventions which would give them the
status of conventional norms.

123. After pointing out that codification and progressive development were very
different operations and indicating the General Assembly's competence in that respect,
one representative said that the declaration, when adopted, would be important in so far
as it expressed not merely a political desire but the recognition of those principles by all
the Member States through a formulation on which they obviously intended to confer a
legal character. That would encourage the generalization of a practice which might
become established as a custom within the meaning of paragraph 1 b of Article 38 of the
Statute of the International Court of Justice.

V. Voting

124. At its 1006th meeting, the Sixth Committee decided to vote on the draft resolu-
tions (see paras. 19 and 20 above). It voted first on the sixty-seven-Power draft (A/C.6/L.628
and Add. 1-3). The voting took place as follows:

(a) Paragraph 5 of the operative part of the draft resolution, on which a separate
vote was requested by the representative of the United States, was adopted by a roll-call
vote—requested by the representative of Nigeria—by 72 votes to 13, with 7 abstentions.
The result of the vote was as follows:

In favour: Afghanistan, Algeria, Argentina, Barbados, Bolivia, Brazil, Bulgaria,
Byelorussian Soviet Socialist Republic, Cameroon, Central African Republic, Ceylon,
Chile, China, Congo (Brazzaville), Congo (Democratic Republic of), Czechoslovakia,
Dahomey, Dominican Republic, Ecuador, Ethiopia, France, Gabon, Ghana, Greece,
Guatemala, Guinea, Haiti, Hungary, India, Indonesia, Iran, Iraq, Ireland, Ivory
Coast, Jamaica, Kenya, Kuwait, Lebanon, Lesotho, Liberia, Libya, Madagascar,
Malayisia, Mali, Mauritania, Mexico, Mongolia, Morocco, Nicaragua, Nigeria,
Pakistan, Panama, Peru, Philippines, Poland, Romania, Rwanda, Sierra Leone,
Spain, Sudan, Syria, Thailand, Togo, Trinidad and Tobago, Ukrainian Soviet Socialist
Republic, Union of Soviet Socialist Republics, United Arab Republic, United Republic
of Tanzania, Uruguay, Venezuela, Yugoslavia, Zambia.

Against: Australia, Belgium, Denmark, Iceland, Japan, Luxembourg, Malta,
Netherlands, New Zealand, Norway, Portugal, United Kingdom of Great Britain and
Northern Ireland, United States of America.

Abstaining: Austria, Canada, Finland, Italy, Somalia, Sweden, Turkey.
(6) On the proposal of the representative of Cameroon, a vote was taken on the

remainder of the draft resolution. It was adopted by 88 votes to none, with 3 absten-
tions.

(c) The draft resolution was then put to the vote as a whole. By a roll-call vote,
requested by the representative of Mexico, it was adopted by 78 votes to none, with
15 abstentions. The result of the vote was as follows:

In favour: Afghanistan, Algeria, Argentina, Austria, Barbados, Bolivia, Brazil,
Bulgaria, Byelorussian Soviet Socialist Republic, Cameroon, Canada, Central African
Republic, Ceylon, Chile, China, Colombia, Congo (Brazzaville), Congo (Democratic
Republic of), Czechoslovakia, Dahomey, Dominican Republic, Ecuador, Ethiopia,
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France, Gabon, Ghana, Greece, Guatemala, Guinea, Haiti, Honduras, Hungary,
India, Indonesia, Iran, Iraq, Ireland, Italy, Ivory Coast, Jamaica, Kenya, Kuwait,
Lesotho, Liberia, Libya, Madagascar, Malaysia, Mali, Mauritania, Mexico, Mongolia,
Morocco, Nicaragua, Nigeria, Pakistan, Panama, Peru, Philippines, Poland, Romania,
Rwanda, Sierra Leone, Somalia, Spain, Sudan, Syria, Thailand, Togo, Trinidad and
Tobago, Turkey, Ukrainian Soviet Socialist Republic, Union of Soviet Socialist Repub-
lics, United Arab Republic, United Republic of Tanzania, Uruguay, Venezuela,
Yugoslavia, Zambia.

Against: None.
Abstaining: Australia, Belgium, Denmark, Finland, Iceland, Japan, Luxembourg,

Malta, Netherlands, New Zealand, Norway, Portugal, Sweden, United Kingdom of
Great Britain and Northern Ireland, United States of America.

125. At the same meeting, the representatives of Australia, Austria, Belgium, Canada,
Finland, France, Italy, the Netherlands, New Zealand, Pakistan, the Philippines, Spain,
Sweden, United Kingdom of Great Britain and Northern Ireland, and the United States
of America gave explanations of the votes of their delegations.

Recommendation of the Sixth Committee

126. The Sixth Committee recommends to the General Assembly the adoption of the
following draft resolution:

[Text adopted by the General Assembly without change. See "Resolution adopted by
the General Assembly" below.}

(b) Resolution adopted by the General Assembly

At its 1636th plenary meeting, on 18 December 1966, the General Assembly adopted
the draft resolution submitted by the Sixth Committee (see para. 126 above). For the
final text, see resolution 2327 (XXII) below.

2327 (XXII). Consideration of principles of international law concerning friendly relations
and co-operation among States in accordance with the Charter of the United Nations

The General Assembly,

Recalling its resolutions 1815 (XVII) of 18 December 1962, 1966 (XVIII) of 16 Decem-
ber 1963, 2103 (XX) of 20 December 1965 and 2181 (XXI) of 12 December 1966, which
affirm the importance of the progressive development and codification of the principles
of international law concerning friendly relations and co-operation among States,

Recalling further that among the fundamental purposes of the United Nations are the
maintenance of international peace and security and the development of friendly relations
and co-operation among States,

Considering that the faithful observance of the principles of international law concerning
friendly relations and co-operation among States in accordance with the Charter of the
United Nations is of paramount importance for the maintenance of international peace
and security and the improvement of the international situation,

Considering further that the progressive development and codification of those principles,
so as to secure their more effective application, would promote the realization of the purposes
of the United Nations,
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Bearing in mind that the Second Conference of Heads of State or Government of
Non-Aligned Countries, which met at Cairo in 1964, recommended to the General Assembly
the adoption of a declaration on these principles as an important step towards the enhance-
ment of the role of international law in present-day conditions,

Convinced of the significance of continuing the effort to achieve general agreement
in the process of the elaboration of the seven principles of international law set forth in
General Assembly resolution 1815 (XVII), but without prejudice to the applicability of
the rules of procedure of the Assembly, with a view to the adoption of a declaration which
would constitute a landmark in the progressive development and codification of those
principles,

Having considered the report of the Special Committee on Principles of International
Law concerning Friendly Relations and Co-operation among States, n o which met at
Geneva from 17 July to 19 August 1967,

1. Takes note of the report of the Special Committee on Principles of International
Law concerning Friendly Relations and Co-operation among States;

2. Expresses its appreciation to that Committee for the valuable work it has performed;

3. Decides to ask the Special Committee, as reconstituted by the General Assembly
in resolution 2103 (XX), to meet in !968 in New York, Geneva or any other suitable place
for which the Secretary-General receives an invitation, in order to continue its work;

4. Requests the Special Committee, in the light of the debate which took place in the
Sixth Committee during the seventeenth, eighteenth, twentieth, twenty-first and twenty-
second session of the General Assembly and in the 1964, 1966 and 1967 sessions of the
Special Committee, to complete the formulation of:

(a) The principle that States shall refrain in their international relations from the
threat or use of force against the territorial integrity and political independence of any
State, or in any other manner inconsistent with the purposes of the United Nations;

(b) The principle of equal rights and self-determination of peoples;

5. Requests the Special Committee to consider proposals compatible with General
Assembly resolution 2131 (XX) of 21 December 1965 on the principle concerning the duty
not to intervene in matters within the domestic jurisdiction of any State, in accordance
with the Charter of the United Nations, with the aim of widening the area of agreement
already expressed in that resolution;

6. Calls upon the members of the Special Committee to devote their utmost efforts
to ensuring the success of the Special Committee's session, in particular by undertaking,
in the period preceding the session, such consultations and other preparatory measures as
they may deem necessary;

7. Requests the Special Committee to submit to the General Assembly at its twenty-
third session a comprehensive report on the principles entrusted to it;

8. Requests the Secretary-General to co-operate with the Special Committee in its
task and to provide all the services, documentation and other facilities necessary for its
work;

9. Decides to include in the provisional agenda of its twenty-third session an item
entitled "Consideration of principles of international law concerning friendly relations and
co-operation among States in accordance with the Charter of the United Nations".

1637th plenary meeting
18 December 1967

110 Ibid., document A/6799.
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(11) QUESTION OF METHODS OF FACT-FINDING (AGENDA ITEM

(a) Report of the Sixth Committee111

[Original text: English, French and Spanish]
[15 December 1967]

I. Introduction

1. The item concerning methods of fact-finding was first placed on the agenda of the
General Assembly at its twentieth session as a sub-item of the item entitled "Consideration
of principles of international law concerning friendly relations and co-operation among
States in accordance with the Charter of the United Nations". In its resolution 1967
(XVIII) of 16 December 1963, the Assembly had requested the Secretary-General to study
the problem and referred the question to the 1964 Special Committee on Principles of Inter-
national Law concerning Friendly Relations and Co-operation among States. At its
twentieth session, the Assembly examined the relevant reports of the Secretary-Generalm

and of the 1964 Special Committee113 and adopted resolution 2104 (XX) of 20 December
1965, in which it requested the Secretary-General to prepare a second report on the question
and invited Member States to submit any further views they might have on that subject.
At its twenty-first session, the General Assembly, having been unable to consider the sub-
stance of the question, decided in its resolution 2182 (XXI) of 12 December 1966 to include
an item entitled "Question of methods of fact-finding" in the provisional agenda of the
twenty-second session and to renew its invitation to Member States to submit any views,
or further views, they might have on that subject.

2. At the twenty-second session of the General Assembly, the General Committee
recommended that the item entitled "Question of methods of fact-finding" should be allocated
to the Sixth Committee and the Assembly approved that recommendation at its 1564th
plenary meeting, on 23 September 1967.

3. At the 973rd meeting of the Sixth Committee, on 17 October 1967, in the course
of a discussion on the organization of work, a representative recalled that at the twenty-
first session a number of delegations had expressed themselves in favour of establishing
a working group on the question of methods of fact-finding. As it had been planned to
allocate only five meetings to the item during the twenty-second session, he thought that
the Chairman should be authorized to appoint a working group whose task would be to
draw conclusions concerning the question. In reply to that suggestion, some representatives
pointed out that such a group would not be able to work efficiently without knowing the
views of delegations. The Committee finally decided, therefore, to devote part of its sche-
duled meetings to a general debate during which the question of the possible establishment
of a working group would also be considered, on the understanding that if an affirmative
conclusion was reached on that point, a working group would be established and the results
of the deliberations of the group subsequently considered by the Committee at its remaining
meetings.

4. The Sixth Committee devoted its 989th, 990th and 991st meetings, held on 2 and
3 November 1967, to the general debate and decided, at the conclusion of that debate,
to establish a working group. After receiving the report of the Working Group (A/C.6/

111 Document A/6995, reproduced from Official Records of the General Assembly, Twenty-second
Session, Annexes, agenda item 88.

112 Official Records of the General Assembly, Twentieth Session, Annexes, agenda items 90
and 94, document A/5694.

113 Ibid., document A/5746.
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L.639), the Committee again took up the item at its 1023rd and 1024th meetings, held on
13 December 1967.

5. In studying the item, the Committee had before it the observations and additional
comments received from Governments in pursuance of General Assembly resolution 2182
(XXI) (A/6686 and Corr.l and Add. 1-3).

II. Proposal

6. On 12 December 1967 a draft resolution (A/C.6/L.642), identical with the com-
promise proposal approved unanimously by the Woiking Group (annex I, para. 17, below),
was circulated under the sponsorship of the delegations of Czechoslovakia, Ecuador,
Finland, Jamaica, Japan, Lebanon, Liberia, the Netherlands, Somalia and Togo. The
draft resolution was adopted without change by the Sixth Committee (see paragraph 24
below).

HI. Discussion

A. FIRST STAGE

1. General debate

7. All speakers emphasized the importance of fact-finding for the pacific settlement
of disputes. Different views were expressed, however, concerning the adequacy of the
existing machinery for fact-finding and the reasons that machinery was not always used
It was nevertheless generally recognized that the Sixth Committee's consideration of the
topic, the written comments of Governments and the reports prepared by the Secretary-
General had usefully served to draw attention to the possibilities of greater recourse to
methods of fact-finding.

8. The question of fact-finding procedures gave rise to a variety of suggestions, one
of which was the establishment of a permanent body for fact-finding purposes. In support
of this suggestion it was argued that such a body would have a number of advantages over
the existing machinery, in particular, that of separating inquiry from conciliation. It would
also have the advantage of being already in existence, whereas the machinery provided
for in the instruments now in force was only brought into being after a dispute had arisen,
that is, at a time when the general climate was not conducive to co-operation and agreement
between the parties. Thirdly, the harmonization and centralization of fact-finding proce-
dures, which had hitherto been somewhat lacking in coherence, might facilitate and thus
encourage recourse to methods of impartial inquiry, and would also make it possible to
derive the greatest benefit from past experience and to acquire appropriate experience for
the future. The proposed body would not only be engaged in establishing facts concerning
disputes; it might also lend its services to States parties to treaties which provided for inquiry
as a means of ensuring their execution, and to international organizations which had to
take decisions on the basis of established facts. It was made clear that the proposed new
body was intended to supplement and not to supersede existing machinery and that States
would still be completely free to decide whether or not to make use of its services.

9. Several delegations supported this suggestion, but many others took opposing views.
Three main arguments were adduced against the establishment of a permanent international
fact-finding body. In the first place, some delegations said that the establishment in the
United Nations system of a permanent body which would have powers assigned to the
Security Council would be contrary to the provisions of the Charter. In reply, it was
argued that the proposed body could be used for fact-finding in many situations other than
those in which the Council had competence, and that it would function in matters within
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the Council's competence only in so far as the Council decided to have recourse to it. That
argument was countered by the observation that the Security Council could always establish
an ad hoc organ if it saw fit and that there was no need for a permanent body. Secondly,
it was pointed out that in addition to regional fact-finding machinery there were already
institutions of a general character in that field, and that in all cases it was the prerogative
of States, as sovereign entities, to decide what fact-finding body was most appropriate in
a given instance. It was also pointed out that the present stage of development of inter-
national law did not permit the centralization of existing fact-finding procedures. Thirdly,
it was claimed that there were no grounds for assuming that a permanent body would be
more effective than the existing procedures. Experience had proved, on the contrary,
that what had made these procedures successful was their flexibility and diversity, and that
therefore nothing would be gained by trying to centralize or codify them.

10. In addition to the suggestion that a permanent fact-finding body should be estab-
lished, it was asked what steps might be taken to improve the existing facilities for fact-
finding and why those facilities were not used more frequently. In the course of the discus-
sion it was suggested that the Assembly might again invite Member States to consider sub-
mitting names for inclusion in the Panel for Inquiry and Conciliation established under
General Assembly resolution 268 D (III), thereby taking up the suggestion made in the
report of the Secretary-General on the question submitted at the twentieth session. More
frequent recourse to the services of rapporteurs and mediators was also advocated in cases
submitted to the Security Council or the General Assembly. Reference was made to a
number of other facilities, such as those provided for in the Hague Conventions of 1899
and 1907 and the 1928 General Act for the Pacific Settlement of International Disputes. m

Various regional facilities were also mentioned.

11. Other delegations supported the idea of a panel consisting of nationals of all
Member States and representing a complete range of specialized fields, from which the
States concerned would be invited to choose, in the light of the technical requirements of
the inquiry, the members of each ad hoc commission, who would thus retain the confidence
of the parties to the dispute. One delegation indicated that it was not adverse to the estab-
lishment of a special unit in the United Nations Secretariat for assisting and advising any
ad hoc bodies which might be established.

2. Establishment of a working group

12. During the general debate on the question, the Committee also examined the
proposal for the establishment of a working group on the question of methods of fact-
finding. A formal proposal (A/C.6/L.624) was submitted by Colombia, Ecuador, Jamaica,
Japan, Liberia, Madagascar, Mexico, the Netherlands, Pakistan, Somalia, Togo, and Turkey
and read as follows:

"The Sixth Committee,

"Desiring to make every effort to give adequate consideration to agenda item 88
entitled 'Question of methods of fact-finding',

"Mindful that the item has been included in the agenda of the twenty-second
session pursuant to General Assembly resolution 2182 (XXI), which requested its
inclusion in the provisional agenda with a view to considering what further action
might be appropriate,

"Noting that, with regard to methods of fact-finding in international relations,
a considerable documentation has now been made available by the reports of the

114 League of Nations, Treaty Series, vol. XCIII (1929-1930), No. 2123, p. 345.
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Secretary-General 115on practice in relation to settlement of disputes as well as in respect
to the execution of international agreements, by chapter VII of the report of the Special
Committee on Principles of International Law concerning Friendly Relations and
Co-operation among States,116 and furthermore by the views expressed and the propo-
sals made by Member States since the seventeenth session of the General Assembly,
including the written comments by Governments submitted in pursuance of Assembly
resolutions 1967 (XVIII), 2104 (XX) and 2182 (XXI), n ?

"Considering that the above-mentioned documentation shows that the main
points of view on the subject have been expressed,

"Considering further that the examination of the agenda item in question would
be greatly facilitated by the establishment of a working group, the more so since the
Committee's heavy programme of work permitted it to allow only a very limited number
of meetings for the consideration of the item,

" 1 . Decides that a working group shall be established as soon as possible whose
task will be to report and to make recommendations to the Sixth Committee on possi-
bilities foi further action, in the light of the reports of the Secretary-General, the views
expressed and the proposals made;

"2. Requests the Secretariat to prepare a document listing all the suggestions
made by Member States and by the Secretary-General in relation to the question of
existing or possible improved methods of fact-finding;

"3. Requests its Chairman after consultations to propose to the Committee the
composition of the working group containing no more than fifteen members and being
so designated as to ensure a balanced representation of the various geographic groups
within the United Nations."

13. This proposal was supported by many representatives. In favour of the proposed
measure, reference was made to the encouraging precedent of the Working Group on the
Draft Declaration on Territorial Asylum and to the recommendations, unanimously
approved by the General Assembly in its resolution 1898 (XVIII). of the Ad Hoc Committee
on the Improvement of the Methods of Work of the General Assembly. A number of
delegations, however, criticized the text of the proposal. In the first place, it was stated
that the phrase "on possibilities for further action" in operative paragraph 1 was unclear
and that a working group could not achieve positive results unless there was agreement
at the outset among the members of the Committee on clearly defined terms of reference.
In addition, the expression "balanced representation" in operative paragraph 3 was consi-
dered an unfortunate innovation. In reply, it was said that the sponsors had used the words
"further action" because that wording was used in operative paragraph 2 of General Assem-
bly resolution 2182 (XXI) and that their intention had been to employ the usual formulation
of "equitable representation".

14. At the 990th meeting on 3 November 1967, the United Arab Republic submitted
the following amendments (A/C.6/L.626):

" 1 . In operative paragraph 1, after the word 'recommendations' replace the
existing text by the following: 'on the possibilities of reconciliation of different views
in order to expedite the consideration of the item by the Sixth Committee';

115 Official Records of the General Assembly, Twentieth Session, Annexes, agenda items 90
and 94, document A/5694; ibid., Twenty-first Session, Annexes, agenda item 87, document A/6228.

118 Ibid., Twentieth Session, Annexes, agenda items 90 and 94, document AJ51A6,
117 Ibid., documents A/5725 and Add.1-7; ibid., Twenty-first Session, Annexes, agenda item 87,

documents A/6373 and Add.l; A/6686 and Corr.l and Add.1-3.
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"2. In operative paragraph 3, third line, replace the words 'a. balanced* by the
word 'equitable'."

15. In view of those amendments and the above-mentioned observations, the co-
sponsors submitted a revised version (A/C.6/L.624/Rev.l) of their text, in which the words
"on possibilities for further action" in operative paragraph 1 were replaced by the words
"on the subject in question", and the words "a balanced representation of the various
geographic groups within the United Nations" in operative paragraph 3 by the words
"equitable geographical representation". At the 991st meeting, the representative of the
United Arab Republic announced that he was withdrawing the second of his amendments
(see paragraph 14 above), which was no longer relevant, and the co-sponsors submitted
orally a second revised version of operative paragraph 1, incorporating the first of the
amendments submitted by the United Arab Republic. Operative paragraph 1 thus would
read as follows:

"Decides that a working group shall be established as soon as possible whose
task will be to report and to make recommendations on the possibilities of reconciliation
of different views in order to expedite the consideration of the item by the Sixth Com-
mittee, in the light of the reports of the Secretary-General, the views expressed and
the proposals made;".

16. At the 991st meeting, on 3 November 1967, the proposal (A/C.6/L.624/Rev.l),
as amended, was adopted by 72 votes to none, with 12 abstentions. It was agreed that,
in accordance with a proposal made during the debate, the Rapporteur of the Committee
would attend the meetings of the Working Group.

17. At the 998th meeting, on 15 November 1967, the Committee unanimously decided
to increase the membership of the Working Group, which it had originally fixed at fifteen,
to sixteen. It was agreed that the Group would be composed of the following States^
Ceylon, Czechoslovakia, Ecuador, Finland, France, Jamaica, Japan, Lebanon, Liberia,
the Netherlands, Somalia, Togo, the Union of Soviet Socialist Republics, the United Arab
Republic, the United Kingdom of Great Biitain and Northern Ireland and the United States
of America.

B. SECOND STAGE—CONSIDERATION OF THE REPORT OF THE WORKING GROUP
ON THE QUESTION OF METHODS OF FACT-FINDING

18. At its 1023rd and 1024th meetings, held on 13 December 1967, the Sixth Committee
considered the report submitted by the Working Group (A/C.6/L.639). The Sixth Com-
mittee also had before it a draft resolution (A/C.6/L.642), co-sponsored by the States
listed in paragraph 6 above, identical in its terms with that submitted by the Working
Group. It was stated in the course of the Sixth Committee's discussions that the Legal
Counsel had given his opinion that, in accordance with standard United Nations practice,
it was not necessary for the draft resolution, which had been unanimously adopted by the
Working Group, to be sponsored by individual Member States; the opening words of para-
graph 17 of the Working Group's report had nevertheless been chosen so as not to prevent
States from sponsoring the proposal if they wished to do so.

19. All representatives speaking on the item during the second stage of the Sixth
Committee's debate expressed their support for the draft resolution which had been proposed.
A tribute was paid to the efforts of the Working Group, which, despite the difficulties
encountered, had successfully led to a reconciliation of the different views held on the
question of methods of fact-finding. Although the results achieved had not been specta-
cular, they represented a positive if modest step towards wider acceptance of the importance
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of recourse to impartial methods for the settlement of international disputes. In this sense
the item could be said to have made distinct progress since its first inclusion in the agenda
of the General Assembly. Several delegates, speaking in explanation of vote, wished to
emphasize that the draft resolution was based on the assumption that no permanent organ
would be established. They pointed out that the majority of members had not in fact
favoured any advance along those lines; the draft resolution did not therefore institute
any change in the obligations of Member States.

20. It was pointed out that the draft resolution distinguished the concept of fact-
finding from that of conciliation, called upon States to make more effective use of the
existing methods—thereby suggesting that they were not being effectively used at present—
and incorporated the idea that the Secretary-General should prepare a register of persons
proposed by Member States whose services might be used for purposes of fact-finding.
Several delegations expressed regret that, although the draft resolution affirmed in general
terms the importance of fact-finding, it had not gone further and included some of the other
constructive ideas which had been put forward, such as the proposal that the Secretary-
General should continue to consider favourably giving appropriate assistance with regard
to fact-finding in response to requests made by States. A number of speakers also mentioned
the formulation which had been examined by the Working Group whereby more explicit
reference would have been made in the draft resolution to the main facilities for fact-finding
which now exist and which had been specified in paragraph 13 of the Working Group's
report.

21. It was agreed, in response to a request by one representative, that the report of
the Working Group should be annexed to the present report (annex I below), and, in accord-
ance with a recommendation of the Working Group itself (A/C.6/L.639, para. 4), that the
document prepared by the Secretariat listing the suggestions made by Member States and
by the Secretary-General in relation to methods of fact-finding (A/C.6/SC.9/L.1) should
also be annexed to the report (annex II below).

22. In answer to a question raised by one representative, the Chairman of the Working
Group, who was also one of the co-sponsors of draft resolution A/C.6/L.642, confirmed
that the request made to Member States in operative paragraph 4 of the proposal to nominate
up to five of their nationals for inclusion in the proposed register of experts did not constitute
an obligation for Member States to comply with the request. On this understanding,
the representative concerned agreed not to request a separate vote on operative paragraph 4
in order to record the abstention of his delegation.

IV. Voting

23. At its 1024th meeting, on 13 December 1967, the Sixth Committee unanimously
adopted draft resolution A/C.6/L.642 without recourse to a formal vote. Statements in
explanation of vote were made by the representatives of the Union of Soviet Socialist
Republics, Italy and Nigeria.

Recommendation of the Sixth Committee

24. The Sixth Committee therefore recommends to the General Assembly the adoption
of the following draft resolution:

[Text adopted without change by the General Assembly. See "Resolution adopted by
the General Assembly1" below.]

221



ANNEXES
Annex I

Report of the Working Group on the Question of Methods of Fact-Finding*

I. ESTABLISHMENT OF THE WORKING GROUP, MEMBERSHIP AND DOCUMENTATION

1. At its 991st meeting, on 3 November 1967, the Sixth Committee adopted a resolution,
the operative part of which was worded as follows:

"1 . Decides that a working group shall be established as soon as possible whose task
will be to report and to make recommendations on the possibilities of reconciliation of different
views in order to expedite the consideration of the item by the Sixth Committee, in the light
of the reports of the Secretary-General, the views expressed and the proposals made;

"2. Requests the Secretariat to prepare a document listing all the suggestions made by
Member States and by the Secretary-General in relation to the question of existing or possible
improved methods of fact-finding;

"3. Requests its Chairman after consultations to propose to the Committee the compo-
sition of the working group containing no more than fifteen members and being so designated
as to ensure equitable geographical representation."
2. At its 998th meeting the Committee decided, on the proposal of the Vice-Chairman, to

increase the membership from fifteen to sixteen; the following States were designated as members
of the Working Group: Ceylon, Czechoslovakia, Ecuador, Finland, France, Jamaica, Japan,
Lebanon, Liberia, the Netherlands, Somalia, Togo, the Union of Soviet Socialist Republics, the
United Arab Republic, the United Kingdom of Great Britain and Northern Ireland and the United
States of America. It was also agreed that the representative of Mexico would attend the debates
of the Group in his capacity as Rapporteur of the Sixth Committee.

3. The Group held seven meetings on 17,22 and 27 November and 4, 8 and 11 December 1967.
At its first meeting, convened on 17 November by the Rapporteur of the Sixth Committee, it
unanimously elected Mr. EI-Erian (United Arab Republic) Chairman and Mr. Francis (Jamaica)
Rapporteur. The Chairman, having been called away on other duties, was replaced as from the
third meeting by the Rapporteur of the Group.

4. The document prepared by the Secretariat listing the suggestions made by Member States
and by the Secretary-General in relation to the question of existing or possible improved methods
of fact-finding (A/C.6/SC.9/L. 1) was submitted to the Working Group by the Secretariat, pursuant
to paragraph 2 of the above-mentioned resolution. The Working Group recommends to the
Sixth Committee that this document should be included as an annex to the Committee's report
to the General Assembly.

II. DISCUSSION

5. In accordance with a suggestion made by the Chairman, the Group proceeded first, on
the basis of the Secretariat document (A/C6/SC.9/L. 1), to the general debate on the methods to
be followed, bearing in mind the terms of reference laid down by the Sixth Committee.

6. On the question of methods, it was stated that account should be taken of the tenor of
the debate in the Sixth Committee, which had revealed that there was complete unanimity on the
importance of fact-finding. It was also stressed that the Working Group should avoid becoming
embroiled in unnecessary repetitions and should concentrate, as the Sixth Committee had asked
it to do, on reconciling the different views that had been expressed. On the one hand, during the
Sixth Committee's debate, some speakers had advocated the establishment of a permanent organ,
while many delegations stated their position in favour of maintaining the status quo. A number
of speakers also stressed the need to investigate what measures could be taken to improve existing
machinery for fact-finding. Some representatives suggested that the authors of specific suggestions
which required explanation should be invited to state their views to the Working Group. However,
it was pointed out that, if each member presented his own analysis of the situation, the points of
agreement would be more clearly apparent; it would then be possible to see whether the number
of supporters for a given suggestion made it worth while to have the details elucidated.

Previously issued under the symbol A/C.6/L.639.
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7. In connexion with the Secretariat document (A/C.6/SC.9/L.1), it was stated that, as it
had been intended solely to list the suggestions made in relation to the question of fact-finding,
the document inevitably reflected only one of the schools of thought which had found expression
during the debate in the Sixth Committee; at least it made it apparent that, even among the authors
of specific suggestions, there were very few who proposed the establishment of a permanent organ
for fact-finding. In reply to that, it was stated, firstly, that the Working Group as representative
of all points of view, and, secondly, that the suggestions listed in the Secretariat document showed
that there was a whole spectrum of shades of opinion on the basis of which it should be possible
to find a generally acceptable formula. After a number of delegations had pointed out that only
twelve Member States had made specific suggestions, one member stated that silence on the part
of some States was not necessarily an indication of a negative attitude but might reflect some
uncertainty as to the best way of resolving the problem. Another representative pointed out that
his delegation had stated in the Sixth Committee that it was neither necessary nor useful to set up
a permanent organ of inquiry but that, if the majority decided to proceed with the study of the
question, that delegation's suggestion, as reproduced in the Secretariat document, should be
taken into account.

8. Three working papers were submitted with a view to arriving at a common text which the
Group would recommend to the Sixth Committee for adoption. They were produced by Finland,
the Netherlands and Czechoslovakia respectively.

9. The text submitted by Finland was worded as follows:

"I. The Finnish delegation would like to put forward the following outline, proposed
for the consideration of the Working Group.

"I. The General Assembly should adopt a resolution calling attention to the
importance of fact-finding in connexion with international disputes.

"2. The General Assembly should request the Secretary-General to invite Member
States to submit names for inclusion in a register of persons who would be competent
in legal and other fields and who could be called upon to find the facts in relation to
specific disputes. Member States would be asked to submit the names of a limited number
(up to five) of their nationals for inclusion in such a register. The register would be
published by the Secretary-General on the basis of the replies received from Member
States.

"3. Jn the event of a dispute the States involved might, by agreement, each nominate
one person from the register; the persons nominated would, in turn, select a Chairman,
who might not necessarily be drawn from the register. The task of the fact-finding organ
so established would be to ascertain the facts relating to the dispute and to submit a
report to the States concerned.

"4. The task of the fact-finding organ would be confined exclusively to the finding
of the facts relating to the dispute and would not extend to the making of proposals
regarding the solution of the dispute.

"5. The expenses of the fact-finding organ would be divided between the parties
to the dispute in the way assessed by that organ.

"6. The General Assembly should also recommend that greater use be made of
existing machinery for fact-finding within the framework of international organizations'

"II. Consideration might be given, in addition to the above, to the possibility that
individual members of the International Court of Justice might be asked to act as Chairmen
of the fact-finding bodies established under paragraph 3 above.

"III. On the basis of the above, the Finnish delegation would like to submit the following
operative paragraphs of a draft resolution for the attention of the Working Group:

" '77/e General Assembly,

" '1. Asks the Secretary-General to prepare a register of experts nominated by
Government of Member States, to be used as a basis for the selection of ad hoc organs
for fact-finding;
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" '2. Requests Member States to nominate not more than five of their nationals
who would be competent in legal and other fields, for inclusion in the register of experts;

" '3. Invites Member States, if possible, in the event of a dispute, to agree to have
recourse to the register of experts for the purpose of establishing an ad hoc organ for
fact-finding;

" '4. Suggests that, in principle, one person should be nominated by each of the
States parties to a dispute. The persons so nominated would select a chairman, who
might not necessarily be drawn from the register;

" '5. Agrees that the task of any ad hoc organ so established would be to ascertain
the facts relating to the dispute and to submit a report to the States concerned;

" '6. Agrees further that the expenses of the ad hoc fact-finding organ would be
divided between the States parties to the dispute in the way assessed by the organ'."

10. Several delegations noted with satisfaction that the formula proposed by Finland meant
the setting up of ad hoc organs and had the advantage of allowing States complete freedom;
approval of the suggested system of financing was also voiced. Nevertheless, it was pointed out
that other methods of fact-finding already existed, that other suggestions had been made and that
it might not be desirable to lay stress on one of those methods to the detriment of the others,
especially as the Panel for Inquiry and Conciliation established by General Assembly reso-
lution 268 D (III) had not fulfilled the hopes placed in it. One representative stated that some
aspects of the suggested formula called for more thorough study and that the Working Group might
be departing from its terms of reference if it made so specific a proposal. Nevertheless, in the
interest of compromise, many delegations expressed willingness to support the main idea of the
Finnish proposal, and it was decided to include the proposal in the text of the draft resolution
recommended by the Working Group (see para. 17 below).

11. The text submitted by the Netherlands read as fellows:
"The General Assembly,

"Recalling its resolution 1967 (XVIII) of 16 December 1963,2104 (XX) of 20 December 1965
and 2182 (XXI) of 12 December 1966 on the question of methods of fact-finding,

"Noting with appreciation the two reports submitted by the Secretary-General in pursuance
of the above-mentioned resolutions,

"Noting the comments submitted by Member States pursuant to paragraph 1 of
resolution 1967 (XVIII), paragraph 2 of resolution 2104 (XX) and paragraph 1 of resolu-
tion 2182 (XXI), and the views expressed during its eighteenth, twentieth, twenty-first and
twenty-second sessions,

"Noting chapter VII of the report of the Special Committee on Principles of International
Law concerning Friendly Relations and Co-operation among States, established under General
Assembly resolution 1966 (XVIII) of 16 December 1963,

"Considering that, in Article 33 of the Charter of the United Nations, inquiry is mentioned
as one of the peaceful means by which the parties to any dispute, the continuance of which
is likely to endanger the maintenance of international peace and security, shall seek a solution,
and that inquiry, investigation and methods of fact-finding are also referred to in other
instruments of a general or regional nature,

"Recognizing the importance of effective impartial fact-finding as a means towards the
settlement of disputes and the need to promote its further development and strengthening,

"Bearing in mind that an early ascertainment of facts may be instrumental in preventing
disputes and failure to comply with obligations,

"Considering that recourse to or acceptance of a procedure for impartial fact-finding,
including any obligation freely undertaken to submit existing or future disputes concerning the
facts to any such procedure, shall not be regarded as incompatible with sovereign equality,

"Having examined certain specific proposals put forward in the course of the discussions
of this subject in the Assembly,
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"Considering that certain facilities for impartial fact-finding by the method of inquiry
already exist for use by the international community,

"Believing that an important contribution to the peaceful settlement of disputes and to
the prevention of such disputes could be made by providing for impartial fact-finding within
the framework of international organizations and in bilateral and multilateral conventions,

" 1. Reaffirms the importance of impartial fact-finding in appropriate cases, for the settle-
ment and the prevention of disputes;

"2. [Paragraph on a fact-finding organ or the Panel for Inquiry and Conciliation as
proposed by the Finnish or Netherlands delegation, if the Working Group decides to include
one of these proposals];

"3. Urges Member States and United Nations organs in appropriate cases to make use
of existing fact-finding machinery with a view to facilitating the settlement of disputes and
compliance with multilateral and bilateral agreements;

"4. Calls upon Member States to make nominations to the Panel for Inquiry and
Conciliation established by General Assembly resolution 268 D (III) of 28 April 1949 and to
keep in mind the possibility of using that Panel in appropriate instances;

"5. Recalls the facilities for international commissions of inquiry to be formed ad hoc
under the Hague Conventions of 1899 and 1907 and the facilities in connexion with fact-rinding
procedures offered by the Permanent Court of Arbitration established by those Conventions;

"6. Appeals to Member States which have not yet done so to accede to the Revised
General Act for the Pacific Settlement of International Disputes;

"7. Urges organs of the United Nations and other organizations, in considering regional
problems, and regional organizations to develop and use procedures of impartial fact-finding,
wherever such procedures might assist in handling disputes with which they may be concerned;

"8. Invites the Secretary-General in the course of his routine examination of the Secre-
tariat's structure to consider suggestions made for the facilities in the Secretariat to assist States
desiring to use methods of fact-finding;

"9. Invites the Secretary-General to consider sympathetically requests for assistance in
making qualified persons, staff and facilities available on the request of the parties to a dispute,
and to assist them in carrying out fact-finding tasks;

"10. Requests the Secretary-General each year to communicate to the General Assembly
and the Security Council the last consolidated list of persons designated by Member States
to serve on the Panel for Inquiry and Conciliation;

"11. Expresses the hope that in the course of any study which the United Nations Institute
for Training and Research may make on this subject it will take account of the studies,
proposals and suggestions made and the views expressed during the consideration of this
question by the General Assembly;

"12. Requests the Secretary-General to transfer the studies, proposals and suggestions
made and the views expressed during the consideration of this question by the General
Assembly to the International Law Commission if that Commission takes up this question."

12. The representative of the Netherlands pointed out that the fifth and eleventh preambular
paragraphs of his proposal were based on preambular paragraphs contained in Assembly reso-
lution 1967 (XVIII) and that the eighth preambular paragraph followed the wording agreed upon
by the Special Committee on Principles of International Law concerning Friendly Relations and
co-operation among States with regard to the principle of the peaceful settlement of disputes.
As to operative paragraphs 4 and 6, he explained that they reflected the suggestions put forward
by the Secretary-General in his report; m operative paragraph 10 was also to be read in the same
context. Operative paragraphs 5 and 7 were founded on the proposals made by the United Kingdom
and Japan (A/C.6/SC.9/L.1, paras. 16 and 11 respectively. Operative paragraphs 8 and 9 took
up the ideas put forward by Ceylon and Nigeria {ibid., paras. 7 and 13 respectively). Operative

118 See Official Records of the General Assembly, Twentieth Session, Annexes, agenda items 90 and 94,
document A/5694, para. 386.
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paragraph 11 was based on the report of the United Nations Institute for Training and Research, l l s

while operative paragraph 12 should be considered in the light of the report of the International
Law Commission on the work of its nineteenth session. 120

13. In connexion with this text, the Working Group gave careful consideration to a proposal
whereby reference would have been made in the preamble of the draft resolution put forward
by the Group to some of the main facilities for factfinding which now exist, such as those
available under the Panel for Inquiry and Conciliation established under General Assembly
resolution 268 D (III), the facilities for the formation of ad hoc international commission of inquiry
under The Hague Conventions of 1899 and 1907, the facilities with respect to fact-finding existing
within the framework of the Permanent Court of Arbitration and under the provisions of the
Pacific Settlement of International Disputes. A formulation along these lines was not acceptable,
General Act for the Pacific Settlement of International Disputes. A formulation along these
lines was not acceptable, however, to certain members of the Group. It was eventually agreed,
after informal discussions, that the following text should be included in the preamble of the pro-
posed draft resolution (see para. 17 below):

"Recalling the possibility of the continued use of existing facilities for fact-finding,".
At the same time, the Group accepted that it should be stated in its report that the facilities
referred to included those provided by the Panel for Inquiry and Conciliation set up under General
Assembly resolution 268 D (III), the facilities for the formation of ad hoc international commissions
of inquiry under The Hague Conventions of 1889 and 1907 and the facilities within the framework
of the Permanent Court of Arbitration and under the provisions of the General Act for the Pacific
Settlement of International Disputes. A few delegation stressed the fact that this statement was
without prejudice to their position in regard to those facilities.

14. Operative paragraphs 7 and 9 of the Netherlands draft were not accepted. Some dele-
gations said that they contained suggestions that were of interest. One representative observed,
however, that if some of the suggestions that had been made were mentioned it might be necessary
to list all of them, thus causing the whole attempt at reconciliation to break down. Paragraph 11
was also not accepted. Some delegations felt that there would be no danger in drawing attention
to the study which the United Nations Institute for Training and Research intended to make, since
to do so would not prejudice anyone's position. Others, however, took the view that an express
reference to the work of the Institute was unnecessary in the context.

15. The representative of Czechoslovakia pointed out that his proposal, the text of which
is given below, was based upon consultation with a large number of delegations:

"The General Assembly,
"Recalling its resolutions 1967 (XVIII) of 16 December 1963, 2104 (XX) of 20 De-

cember 1965 and 2182 (XXI) of 12 December 1966 on the question of methods of fact-findingi

"Noting the comments submitted by Member States pursuant to paragraph I of reso-
lution 2182 (XXI) and the views expressed during its twenty-second session,

"Taking into account that ad hoc bodies constitute one of the methods of fact-finding,
"Reaffirming its belief that an important contribution to the peaceful settlement of disputes

and to the prevention of such disputes could be made by recourse to the methods of fact-finding
within the framework of international organizations or under appropriate arrangements,

"1. Invites States to take into consideration, whenever it appears indispensable, in the
selection of means for the solution of their disputes, also the possibility of entrusting the
ascertaining of facts relating to the dispute to the existing competent organizations or to
ad hoc bodies, in conformity with the principles of international law and the Charter of the
United Nations and without prejudice to the right to seek other peaceful means of settlement
of their own choice;

"2. Draws attention to the fact that, whenever methods for the peaceful settlement of
disputes are applied in accordance with Article 33 of the Charter of the United Nations,

11!* Ibid., Twenty-first Session, Annexes, agenda item 48, document A/6500, para. 37 and annex 11,
para. 9 [g).

"* Ibid., Twenty-second Session, Supplement No. 9, para. 46.

226



in every concrete case recourse should be had according to the possibilities, if it appears
appropriate, to investigation for fact-finding purposes in accordance with the provisions of
the Charter."
16. Some comments were made concerning the third preambular paragraph, which appeared

to refer only to ad hoc fact-finding bodies to the exclusion of permanent organs. With respect to
operative paragraph 1, some delegations requested that a reference should be made to permanent
fact-finding organs, if only through the use of the wording "ad hoc or other bodies". However,
this was not acceptable to other delegations. It was ultimately decided to include in the text of the
draft resolution the following wording: "to competent international organizations and bodies
established by agreement between the parties concerned". In connexion with paragraph 2, some
delegations stressed that, besides Article 33 of the Charter, Article 2, paragraph 3, among others,
also applied, and that the paragraph should be worded accordingly. Agreement was ultimately
reached on the following text, which it was decided to include in the Working Group's draft
resolution:

"Draws special attention to the possibility of recourse by States in particular cases, where
appropriate, to procedures for the ascertainment of facts, in accordance with Article 33 of the
Charter of the United Nations,".

III. RECOMMENDATION OF THE WORKING GROUP

17. In the light of the above report and of the discussions which took place, the Working
Group on the Question of Methods of Fact-Finding unanimously adopted the following draft
resolution, which it submits for the consideration of the Sixth Committee:

"The General Assembly,
"Recalling its resolutions 1967 (XVIIL) of 16 December 1963, 2104 (XX) of 20 De-

cember 1965 and 2182 (XXI) of 12 December 1966 on the question of methods of fact-finding,
"Noting the comments submitted by Member States pursuant to the above-mentioned

resolutions, and the views expressed in the United Nations,
"Noting with appreciation the two reports submitted by the Secretary-General in pursuance

of the above-mentioned resolutions,
"Recognizing the usefulness of impartial fact-finding as a means towards the settlement

of disputes,
"Believing that an important contribution to the peaceful settlement of disputes and to

the prevention of disputes could be made by providing for impartial fact-finding within the
framework of international organizations and in bilateral and multilateral conventions or
through other appropriate arrangements,

"Affirming that the possibility of recourse to impartial methods of fact-finding is without
prejudice to the right of States to seek other peaceful means of settlement of their own choice,

"Reaffirming the importance of impartial fact-finding, in appropriate cases for the settle-
ment and the prevention of disputes,

"Recalling the possibility of the continued use of existing facilities for fact-finding;
"1. Urges Member States to make more effective use of the existing methods of fact-

finding;
"2. Invites Member States to take into consideration, in choosing means for the peaceful

settlement of disputes, the possibility of entrusting the ascertainment of facts, whenever it
appears appropriate, to competent international organizations and bodies established by
agreement between the parties concerned, in conformity with the principles of international
law and the Charter of the United Nations or other relevant agreements;

"3. Draws special attention to the possibility of recourse by States in particular cases,
where appropriate, to procedures for the ascertainment of facts, in accordance with Article 33
of the Charter;

" 4. Requests the Secretary-General to prepare a register of experts in legal and other
fields, whose services the States parties to a dispute may use by agreement for fact-finding in
relation to the dispute, and requests Member States to nominate up to five of their nationals
to be included in such a register."
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Annex II

Document prepared by the Secretariat listing the suggestions made by Member States and by
the Secretary-General in relation to the question of existing or possible improved methods
of fact-finding*

INTRODUCTION

1. At its 991st meeting, on 3 November 1967, the Sixth Committee adopted a resolution
establishing a Working Group on the Question of Methods of Fact-Finding. In operative
paragraph 1 of the resolution it was stated that the task of the Working Group would be

"to report and to make recommendations on the possibilities of reconciliation of different
views in order to expedite the consideration of the item by the Sixth Committee, in the light
of the reports of the Secretary-General, the views expressed and the proposals made".
2. In operative paragraph 2 of the resolution the Sixth Committee requested the Secretariat
"to prepare a document listing all the suggestions made by Member States and by the Secretary-
General in relation to the question of existing or possible improved methods of fact-finding".

The present document, which has been prepared in response to this request, does not attempt to
recapitulate all the views that Member States have expressed at various times since the topic was
first raised, but only to list the specific suggestions which have been made regarding either existing
or possible improved methods of fact-finding. A more extensive study would, in any case, be
difficult to execute in the limited time available, having regard to the fact that the Working Group
is to report to the Sixth Committee at the present session of the General Assembly.

3. The present document has been prepared on the basis of the following:
(a) The discussion of agenda item 71 in the Sixth Committee at the eighteenth session of

the General Assembly; m

(6) The discussions at the first session in 1964 of the Special Committee on Principles of
International Law concerning Friendly Relations and Co-operation among States;122

(c) The discussion of agenda items 90 and 94 in the Sixth Committee at the twentieth
session of the General Assembly;123

(d) The report of the Secretary-General on methods of fact-finding;lM

(e) Comments received from Governments of Member States; 1M

(/) Report of the Special Committee on Principles of International Law concerning
Friendly Relations and Co-operation among States;126

(g) The discussion of agenda item 87 in the Sixth Committee at the twenty-first session
of the General Assembly;127

(A) Comments received from Governments of Member States;1M

(/) Comments received from Governments of Member States;129

(j) The discussion of agenda item 88 in the Sixth Committee at the twenty-second session
of the General Assembly;130

• Previously issued under the symbol A/C.6/SC.9/L.1.
111 Official Records of the General Assembly, Eighteenth Session, Sixth Committee, 803rd to 825th,

829th and 831st to 834th meetings.
141 A/AC.119/SR.36, 37 and 39.
"" Official Records of the General Assembly, Twentieth Session, Sixth Committee, 870th to 872nd,

874th to 893rd, and 898th meetings.
134 Ibid., Twentieth Session, Annexes, agenda items 90 and 94, document A/5694.
laB Ibid., documents A/5725 and Add.1-7.
1M Ibid., document A/5146.
" ' Ibid., Twenty-first Session, Sixth Committee, 924th to 942nd meetings.
"• Ibid,, Twenty-first Session, Annexes, agenda item 87, documents A/6373 and Add.l.
"• A/6686 and Corr.l and Add.1-3.
110 Official Records of the General Assembly, Twenty-second Session, Sixth Committee, 989th to

991st meetings.
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In addition, reference is made in one case to a statement made in the General Assembly.

4. The suggestions are set out in the alphabetical order of the Member States making the
suggestions, followed by the suggestion of the Secretary-General. No reference is made to the
comments of other Member States regarding the suggestions made.

SUGGESTIONS

Establishment of a special body reporting to the Security Council (Cameroon)

5. In submitting its comments in response to General Assembly resolution 1967 (XVIII), the
Government of Cameroon stated:

"As for the question of methods of fact-finding, it would be desirable for consideration
to be given to the establisment of a special body reporting to the Security Council. Such a
body should draw up an inventory of existing national customs and legal media, develop and
improve them and make them effective. It should also study the most up-to-date methods
of impartial fact-finding". 131

Maintenance of a panel by the General Assembly (Ceylon)

6. In the course of his statement at the 990th meeting of the Sixth Committee, on 3 No-
vember 1967, the representative of Ceylon stated that:

"His Government might be willing to consider the maintenance by the General Assembly
of a panel which would include nominees from all Member States and offer a complete range
of specialization. While the parties should be encouraged to select the members of a particular
commission of inquiry from such a panel, their choice should not be limited to the panel.
In that way, the flexibility of the investigating organ's terms of reference would be matched
by the flexibility of its composition. That would allow for the fact that the report of an
organ of inquiry was inevitably coloured to some extent by the individual judgements of its
members, and would at the same time ensure that the membership continued to enjoy the
confidence that the parties had placed in it. The ad hoc approach would ensure the
representation on an organ of inquiry of persons trained in the particular disciplines demanded
by the nature of the investigation, and would reduce the membership to the number required
for the efficient discharge of the organ's funtions."

7. He added that:
"If the General Assembly were to establish a roster of names, the Secretariat might be

asked to supply the requisite staff and administrative support, initially perhaps on a part-time
basis. The staff might be headed by an executive secretary whose functions would be confined
to providing organs of inquiry with the facilities and services required for the discharge of
their functions, and who would seem well qualified to act as repository of the body of experience
that would develop from the work."

Establisment of a special international body for fact-finding or, alternatively,
the conferring of appropriate powers on existing organizations (Ecuador)

8. In its written comments submitted in response to Assembly resolution 2182 (XXI), the
Government of Ecuador declared that it would be desirable to establish a special international
body for fact-finding. As an alternative, however, the Government considered that

"appropriate powers should be conferred on existing organizations which are capable of
undertaking the work of fact-finding in international relations". m

A number of other Governments have made similar proposals.

9. Speaking in the General Assembly on 26 September 1967, the representative of Ecuador
stated that

131 Ibid., Twentieth Session, Annexes, agenda items 90 and 94, document A/5725.
" ! See A/6686/Add.l.
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"consideration must be given to the possibility of creating a special international body for
fact-finding, which must be of a standing nature and endowed with sufficiently flexible terms
of reference to permit it to enjoy the assistance of specialists or experts in every case. The
presence of such a body in a dispute would be a guarantee of effectiveness and impartiality
in the dealings among the parties thereto. 13S

Compilation of a list of experts (Finland)

10. In response to Assembly resolution 2182 (XXI), the Government of Finland stated that,
in its opinion, the importance of fact-finding as a means of settling international disputes depended
primarily upon the fact finders' special expert knowledge and technical experience of the matter
which was the subject of the dispute. The Finnish Government accordingly held the view that

"it would be of great importance to consider the possibilities of setting up a list of experts
similar to the register of experts and scholars in international law (A/6677 and Add.l), which
has been prepared on the initiative of the Secretary-General with a view to furthering the
appreciation of international law by providing technical assistance. Likewise, consideration
should be given to the way in which international organizations representing special technical
and economic fields could offer their help to States needing, for the settlement of disputes,
fact-finding carried out by an impartial body." 134

Stationing of United Nations representatives in various geographical regions
of the world (Japan)

11. The Japanese Government, in indicating its support for the idea of establising a special
international body for fact-finding or of entrusting to an existing organization fact-finding responsi-
bilities, has on several occasions expressed the view that regard should be had to questions of
feasibility and of relative expenditure. With these considerations in mind, the Japanese Government
suggested that study should be given to the idea

"of posting representatives of the United Nations in some form or other in the various
geographical areas of the world. It would naturally be desirable if such representatives, for
example, as representatives of the Secretary-General, were stationed permanently in each part
of the world, especially in such unstable regions as South-East Asia, the Middle-East, Africa
and Latin America. The Japanese Government considers that securing such a United Nations
presence in various regions would make possible speedy fact-finding activities by these
representatives upon recommendation either by the Security Council or the General Assembly
and would greatly contribute to the pacific settlement of disputes. If the posting of permanent
representatives were not feasible, roving institutions in some form or other might also serve
the purpose." 135

Establishment of a permanent organ (Netherlands)

12. The Netherlands has made a number of suggestions for the establishment of a permanent
organ. The most detailed suggestion is that contained in document A/6373. 136 The main features
of that suggestion are that the organ should supplement the function of existing institutions, that
the co-operation of States, should be voluntary, and that the means used should be flexible. The
organ's terms of reference would be limited to the establishment of facts concerning disputes, or
which are relevant to the execution of international agreements, or which are required for
informational purposes in the taking of decisions at international level. The organ would be a
standing body, composed of independent persons of high moral standing and acknowledged impar-
tiality; it was suggested that fifteen members would be a suitable number. The organ would be
placed at the disposal of the United Nations and the specialized agencies, or of two or more States.
The terms of reference of the organ would be determined by its statute and by the mandate issued

133 See Official Records of the General Assembly, Twenty-second Session, Plenary Meetings,
1568th meeting, para. 30.

»" See A/6686/Add.3.
" s See A/6686/Add.l.
138 Official Records of the General Assembly, Twenty-first Session, Annexes, agenda item 87.
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to it for each separate inquiry. As regards procedure, the initiative to institute an inquiry should
rest exlusively with States or intergovernmental organizations. The granting of admission to a
territory or other facilities for the execution of a fact-finding mandate would, as a rule, be mentioned
or implied in the inquiry agreement between the States concerned, but might also be given by a
third State if its co-operation was required. The report of the organ would be by majority vote,
with mention of any differences of opinion amongst members, if requested to be recorded. The
organ might be established and its statute adopted by a resolution of the General Assembly, or
by any other means that might be appropriate.

Special department in the United Nations Secretariat (Nigeria)

13. In its comments regarding Assembly resolution 2182 (XXI), the Government of Nigeria
stated, inter alia:

"The Government of Nigeria is not averse to the establishment within the United Nations
Secretariat of a special department to be ready and at hand to advise and help any ad hoc
fact-finding body that may be established from time to time. Since the questions which will
be subject to fact-finding are of different kinds and may necessitate employing the services
of experts in the field covered by an inquiry, an ad hoc body will have definite advantages over
a permanent body." 13J

Formation of ad hoc fact-finding committees by the Secretary-General (Philippines)

14. In submitting its comments in response to Assembly resolution 1967 (XVIII), the Gov-
ernment of the Philippines declared that, in preference to the establishment of a permanent fact-
finding body within the United Nations, the Government considered that

"it would be more feasible to authorize the Secretary-General to form ad hoc fact-finding
committees whenever situations arise necessitating the determination of the nature of a dispute
or the causes thereof." 138

Establishment of a special international body for fact-finding (Singapore)

15. The Singapore Government states that it welcomes "the establishment of a special
international body for fact-finding." 139

Use of the Permanent Court of Arbitration (United Kingdom)

16. In its comments submitted in response to Assembly resolution 2182 (XXI), the Government
of the United Kingdom suggested that an examination of existing instruments for fact-finding,
with a view to their possible adaptation, should go hand in hand with consideration of the question
of whether or not it would be useful to establish a new permanent organ for fact-finding. In this
connexion the Government expressed the view that:

"For example, it is quite likely that the Permanent Court of Arbitration at The Hague
already provides the foundation for whatever may be required, at least in the realm of the
settlement or prevention of international disputes. The growth of the membership of the
Permanent Court of Arbitration from forty-five in 1946 to sixty-five in 1966, as well as the
direct experience of the Government of the United Kingdom in the use of that Court in the
case of the 'Red Crusader', encourages them in this view." wo

A similar suggestion was made by the Government of Turkey. 141

"" See A/6686/Add.2.
' " Official Records of the General Assembly, Twentieth Session, Annexes, agenda items 90 and 94,

document A/5725/Add.7.
188 See A/6686/Add.l.
"° See A/6686.
U l Ibid.
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Reconstruction of the Panel for Inquiry and Conciliation established under
General Assembly resolution 268 D (HI) or greater use of rapporteurs and

conciliators in cases before the General Assembly and the Security Council ( United States of America)

17. Speaking in the Sixth Committee at its 990th meeting on 3 November 1967, the repre-
sentative of the United States suggested that, as regards methods of fact-finding,

"perhaps the Panel for Inquiry and Conciliation should be reconstructed, or perhaps greater
use should be made of rapporteurs and conciliators in cases before the Security Council and
the General Assembly".

Appeal to Member States to accede to the General Act for the Pacific Settlement
of International Disputes and to participate in the Panel for Inquiry

and Conciliation (Secretary-General)

18. At the conclusion of his report on methods of fact-finding, the Secretary-General gave
an account of the evolution of the institutions of international inquiry.142 After dealing with the
previous efforts made, in particular those of the League of Nations, the Secretary-General drew
attention to the ways in which the United Nations had tried to maintain these endeavours. Besides
the inclusion of Article 33 in the Charter of the United Nations, in its resolution 268 (III) of
28 April 1949 the General Assembly had sought to renew previous efforts and to give them a fixed
status. In resolution 268 A (III) the General Assembly restored to its original efficacy the General
Act for the Pacific Settlement of International Disputes (which had been adopted by the Assembly
of the League of Nations in 1928), by introducing into its text a number of amendments, which
took into account the fact that the organs of the League of Nations and the Permanent Court of
International Justice had ceased to function.143 In resolution 268 D (III), after expressing the
view that it was desirable to facilitate in every practicable way the compliance of Member States
with the obligation contained in Article 33 of the Charter, the General Assembly decided to establish
a panel of persons, with a view to the constitution of commissions of inquiry or conciliation, as a
means of promoting the use and effectiveness of procedures of inquiry and conciliation. The
Assembly accordingly invited each Member State to designate from one to five persons well fitted
to serve as members of such commissions, and adopted a set of articles relating to the composition
and use of the Panel thus designated. 144 The Panel, which so far consists of persons designated
by only fifteen Member States, 14S has never been used either by States or by the United Nations
organs for which it was intended. In addition, only six States 146 have so far acceded to the
General Act for the Pacific Settlement of International Disputes, as revised by the General Assembly
in 1949. The Secretary-General concluded as follows:

"This being so, and in view of the large number of States which have become Members
of the United Nations since the adoption of the above-mentioned resolution by the General
Assembly, it would perhaps be desirable for the Assembly to appeal to Member States which
have not yet done so to accede to the Revised General Act and participate in the establishment
of the Panel, with a view to the constitution of commissions of inquiry or conciliation. At the
same time, the appeal could urge them to make use of the Panel in selecting members of
commissions entrusted with inquiry or conciliation functions, constitued either by United
Nations organs or by parties to a dispute. Obviously this suggestion is entirely without
prejudice to the solution of the general question of the feasibility and desirability of establishing
a special international body for fact-finding, or of entrusting fact-finding responsibilities to

112 Official Records of the General Assembly, Twentieth Session, Annexes, agenda items 90 and 94,
document A/5694, paras. 374-386.

113 Ibid., paras. 109-118, which contain a description of the measures adopted by the Assembly.
m Ibid., paras. 156 and 157.
m Austria, Brazil, Ceylon, Denmark, Dominican Republic, Ecuador, El Salvador, Greece, Haiti,

Israel, Netherlands, Pakistan, Sweden, United Arab Republic, United Kingdom of Great Britain and
Northern Ireland.

m Belgium, Denmark, Luxembourg, Norway, Sweden, Upper Volta (as at 1 November 1967).
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an existing organization—the subject of the last preambular paragraph in General Assembly
resolution 1967 (XVIII)." 147

19. This suggestion was endorsed by a number of Governments of Member States, including
in particular the Government of Sweden. 148

(b) Resolution adopted by the General Assembly

At its 1637th plenary meeting, on 18 December 1967, the General Assembly adopted
the draft resolution submitted by the Sixth Committee (see para. 24 above). For the final
text, see resolution 2329 (XXII) below.

2329 (XXII). Question of methods of fact-finding

The General Assembly,

Recalling its resolutions 1967 (XVIII) of 16 December 1963, 2104 (XX) of 20 Decem-
ber 1965 and 2182 (XXI) of 12 December 1966 on the question of methods of fact-finding,

Noting the comments submitted by Member States pursuant to the above-mentioned
resolutions, and the views expressed in the United Nations,

Noting with appreciation the two reports submitted by the Secretary-General149 in
pursuance of the above-mentioned resolutions,

Recognizing the usefulness of impartial fact-finding as a means towards the settlement
of disputes,

Believing that an important contribution to the peaceful settlement of disputes and to
the prevention of disputes could be made by providing for impartial fact-finding within
the framework of international organizations and in bilateral and multilateral conventions
or through other appropriate arrangements,

Affirming that the possibility of recourse to impartial methods for fact-finding is without
prejudice to the right of States to seek other peaceful means of settlement of their own
choice,

Reaffirming the importance of impartial fact-finding, in appropriate cases, for the
settlement and the prevention of disputes,

Recalling the possibility of the continued use of existing facilities for fact-finding,

1. Urges Member States to make more effective use of the existing methods of fact-
finding;

2. Invites Member States to take into consideration, in choosing means for the peaceful
settlement of disputes, the possibility of entrusting the ascertainment of facts, whenever
it appears appropriate, to competent international organizations and bodies established by
agreement between the parties concerned, in conformity with the principles of international
law and the Charter of the United Nations or other relevant agreements;

3. Draws special attention to the possibility of recourse by States in particular cases,
where appropriate, to procedures for the ascertainment of facts, in accordance with Article 33
of the Charter;

147 Official Records of the General Assembly, Twentieth Session, Annexes, agenda i tems 90 a n d 94,
document A/5694, para. 386.

148 Ibid., d o c u m e n t A /5725 /Add .2 .
149 Ibid., document A/5694; ibid., Twenty-first Session, Annexes, agenda item 87, document

A/6228.
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4. Requests the Secretary-General to prepare a register of experts in legal and other
fields, whose services the States parties to a dispute may use by agreement for fact-finding
in relation to the dispute, and requests Member States to nominate up to five of their
nationals to be included in such a register.

1637th plenary meeting
18 December 1967

(12) DRAFT DECLARATION ON TERRITORIAL ASYLUM
(AGENDA ITEM 89)

(a) Report of the Sixth Committee150

[Original text: English and Spanish]
[30 November 1967]

I. Introduction

L By paragraph 3 of its resolution 2203 (XXI) of 16 December 1966, the General
Assembly decided "to place an item entitled 'Draft Declaration on Territorial Asylum'
on the provisional agenda of its twenty-second session, with a view to the final adoption
of a declaration on this subject". At the twenty-second session of the General Assembly,
the General Committee recommended that this item should be included in the agenda
and allocated to the Sixth Committee (A/6840). The General Assembly so decided at its
1564th plenary meeting on 23 September 1967. Subsequent consideration of the item by
the Sixth Committee has resulted in the unanimous recommendation to the General Assembly
of the draft resolution containing a declaration on territorial asylum, which will be found
at the conclusion of the present report.

2. The present report, after briefly outlining some of the relevant facts in the previous
history of the item, summarizes the proceedings relating to it in the Sixth Committee at
the twenty-second session of the General Assembly. This summary includes an article-
by-article account of the points made in the debate on the declaration recommended for
adoption by the General Assembly (see paras. 9 to 61 below), together with the proposal
submitted and the discussion thereon (see paras. 62 to 69 below).

II. History of the item prior to the twenty-second session
of the General Assembly

3. The elaboration of a declaration on asylum has been under consideration by
various United Nations organs for a considerable number of years.181 In 1960, by its
resolution 772 E (XX), the Economic and Social Council transmitted to the General Assem-
bly the text of a draft declaration on the right of asylum prepared by the Commission on

150 Document A/6912, reproduced from Official Records of the Genera! Assembly, Twenty-second
Session, Annexes, agenda item 89.

151 For a more detailed account of the history of the item prior to the twentieth session of
the General Assembly, including a summary with relevant documentary references to the proceedings
of the Commission on Human Rights, the Economic and Social Council, and the Third Committee
of the General Assembly, see Official Records of the General Assembly, Twentieth Session, Annexes,
agenda item 63, document A/C.6/L.564.
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Human Rights, consisting of a preamble and five articles.1S2 On the basis of this text
the Third Committee, at the seventeenth session of the General Assembly, in 1962, adopted
the preamble and article 1 153 of a draft declaration.15* Because of pressure of other work
at subsequent sessions, the Third Committee was unable to complete the text of the draft
declaration. The General Assembly therefore decided to transfer the item to the Sixth
Committee at the twentieth session, as it did not have such a heavy agenda as the Third
Committee and as the item involved many legal questions, in order to finalize the draft
declaration at the earliest opportunity.

4. At the twentieth session of the Assembly, in 1965, the Sixth Committee established
a Working Group to examine the various procedural questions which arose in connexion
with the transfer of the item from the Third to the Sixth Committee, in order to expedite
its further consideration.155 The Sixth Committee also recommended to the General
Assembly a draft resolution, adopted by the latter as resolution 2100 (XX) of 20 Decem-
ber 1965, the last operative paragraph of which provided that the item should be taken up
again at the twenty-first session, "with a view to completing the text of a draft Declaration
as a whole".166

5. At the twenty-first session a further Working Group was set up by the Sixth Com-
mittee, with the task of preparing a preliminary draft declaration on the right of territorial
asylum, taking into account the text of the draft declaration adopted by the Commission
on Human Rights; the text of the preamble and article 1 adopted by the Third Committee;
the amendments and comments submitted in writing by Member States; specific suggestions
made during the discussion of the item at the twenty-first session of the General Assembly
and the existing international instruments relating to the matter. The Working Group
submitted a report, containing the text of a draft declaration on territorial asylum, which
forms an annex to the report of the Sixth Committee to the General Assembly on the item.157

As the report of the Working Group was submitted towards the close of the session, the
Sixth Committee decided to postpone substantive consideration of the text of the draft
declaration drawn up by the Working Group until the twenty-second session of the General
Assembly. The Sixth Committee therefore recommended to the Assembly a draft resolu-
tion, providing inter alia that the text of the draft declaration, together with the report
of the Sixth Committee thereon, should be transmitted to Governments for their further
consideration. The General Assembly adopted this draft in its resolution 2203 (XXI),
to which reference has already been made.

182 Official Records of the Economic and Social Council, Thirtieth Session, Supplement No. 8,
para. 147, and Official Records of the General Assembly, Seventeenth Session, Annexes, agenda
item 46, document A/5359, para. 6.

1M An amendment to article 1, accepted by the Third Committee that reference be made
expressly to "territorial asylum", indicated that the draft declaration was to be limited to that form
of asylum. An express limitation of this nature had not appeared in the text prepared by the
Commission on Human Rights, but arose as a necessary implication of the provisions of that text.
See Official Records of the General Assembly, Seventeenth Session, Annexes, agenda item 46,
document A/5359, paras. 18, 24 and 25.

1M Ibid., para. 35 and annex.
165 Ibid., Twentieth Session, Annexes, agenda item 63, document A/C.6/L.581, paras. 1-3.
1M For the discussion of this item at the twentieth session, see Official Records of the General

Assembly, Twentieth Session, Sixth Committee, 872nd, 882nd and 895th meetings; and ibid., Plenary
Meetings, 1404th meeting. For the reports of the Sixth Committee and of the Working Group
see ibid., Annexes, agenda item 63, documents A/6163 and A/C.6/L.581.

157 Official Records of the General Assembly, Twenty-first Session, Annexes, agenda item 85,
document A/6570. For the discussion of the item at the twenty-first session, see ibid., Sixth Com-
mittee, 919th to 923rd, 925th, 926th and 953rd meetings, and ibid., Plenary Meetings, 1496th meeting.
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III. Consideration of the item by the Sixth Committee at the twenty-second session of
the General Assembly

A. MEETINGS AND DOCUMENTATION

6. At the twenty-second session of the General Assembly, the Sixth Committee
considered item 89 entitled "Draft Declaration on Territorial Asylum" at its 983rd to 989th
meetings, between 26 October and 2 November 1967.

7. The Committee had before it the report it had adopted at the twenty-first session
of the General Assembly, with the annexed report of the Working Group containing the
text of a draft declaration on territorial asylum prepared by the latter. The Committee
also had available a brief note by the Secretary-General (A/6698), drawing attention to
the relevant documentation, and informing the General Assembly that the Secretary-
General, pursuant to Assembly resolution 2203 (XXI), had drawn the attention of Member
States by a letter of 25 January 1967, to the draft declaration and to the Sixth Committee's
report.

8. At the 988th meeting of the Sixth Committee, on 1 November 1967, after the
Committee had considered in detail the draft declaration prepared by the Working Group,
a draft resolution (A/C.6/L.625) was introduced on behalf of twenty-four Member States,
embodying inter alia the text of the draft declaration recommended by the Working Group.
An oral amendment, which did not alter the substance of the proposed declaration, was
also introduced at the same meeting. The draft resolution, an amendment to it and the
debate thereon are considered in greater detail in paragraphs 62 to 69 below.

B. DISCUSSION OF THE DRAFT DECLARATION

9. In the discussion of the draft declaration on territorial asylum which had been
drawn up by the Working Group at the twenty-first session and was embodied in the draft
resolution before the Sixth Committee at the twenty-second session, representatives made
general comments on the acceptability of the text and on the purpose and legal effect of
the adoption of the declaration by the General Assembly. Representatives also commented
upon the various specific provisions of the draft. These comments are summarized in the
present section of this report.

L General comments

(a) Acceptability of the text of the draft declaration prepared at the twenty-first session

10. In their general comments on the text of the draft declaration prepared by the
Working Group, many delegations congratulated the Group on the valuable results it
had achieved. It was stated that the Group had been able to build upon many years of
previous work on the institution of asylum in the United Nations, and had succeeded in
bringing that work close to fruition so far as a declaration on territorial asylum was con-
cerned. The text it had prepared was a well-balanced one, representing a compromise
between the many different views which had been advanced on the question and a recon-
ciliation of the various interests and requirements of those immediately concerned, namely
refugees seeking asylum, the State of origin, the State of refuge and the international com-
munity. The text which had emerged from the Working Group gave due weight both to
the sovereign rights of States and to the humanitarian considerations underlying the institu-
tion of asylum.

11. It was further said that, as the Working Group's text was a compromise, it was
bound not to be wholly satisfactory to each delegation. However, if the members of the
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Sixth Committee wished to proceed expeditiously and to succeed in securing the proclamation
of the declaration at the current session, they would have to exercise restraint in suggesting
amendments which might destroy the balance achieved by the Working Group without
any assurance that a better draft would result. While individual representatives might
have misgivings on the scope of the draft declaration and on the wording of certain parts
of the text which they believed might be open to improvement and greater precision, it
would be necessary not to press their reservations in the interest of the consensus arrived
at by the Working Group.

12. It was therefore the virtually unanimous view in the Sixth Committee that, as a
compromise text, the one proposed by the Working Group was generally acceptable, since
it contained the essential elements of a declaration on territorial asylum and represented
the widest area of agreement at present obtainable. Members of the Committee expressed
their gratification that, after consideration of the items by the Committee at two previous
sessions, it was now possible to proceed with the final proclamation of the declaration.

(b) Purpose and effect of the proclamation of the declaration

13. The great majority of delegations stressed that the draft declaration under consi-
deration was not intended to propound legal norms, but to lay down broad humanitarian
and moral principles upon which States might rely in seeking to unify their practices relating
to asylum. In this respect it would constitute a valuable elaboration of article 14 of the
Universal Declaration of Human Rights (General Assembly resolution 217 A (III), which
dealt with asylum. The declaration on territorial asylum, when adopted, like any other
recommendation of the General Assembly addressed to Governments in the field of human
rights, would not of itself be a legally enforceable instrument or give rise to legal obligations,
and for that reason would not affect existing international undertakings or national legis-
lation relevant to the subject of asylum and related matters. To the extent that the declara-
tion might, in some respects, go beyond the present state of international law, existing
law would continue in effect until such time as the relevant provisions of the declaration
were incorporated into positive international law.

14. Other representatives, while agreeing that the declaration would not be binding
on States, pointed out that if it achieved its purpose of serving as a guide for State practice
it might eventually, through the unification of such practice, lead to the establishment
of new customary rules of international law, creating new obligations for States.

15. The view was expressed also that the adoption of the declaration by the General
Assembly would be a legal expression of will and, as such, would have legal effects.

16. It was also said that the practical effect given to the declaration by States would
help to indicate whether or not the time was ripe for the final step of elaborating and codi-
fying precise legal rules relating to asylum. In this respect, many representatives expressed
the conviction that the declaration, when adopted, should be regarded as a transitional step,
which should lead in the future to the adoption of binding rules of law in an international
convention. They drew attention to the fact that asylum was on the programme of work
of the International Law Commission pursuant to General Assembly resolution 1400 (XIV)
of 21 November 1959. The declaration now to be adopted would be one of the elements
to be considered by the Commission in its work. Certain of these representatives expressed
the hope that, when it took up the codification of the institution of asylum, the Commission
would correct some of the ambiguities in the terms of the Declaration and would also
extend the subject to cover other forms of asylum, such as diplomatic asylum, on which
there was extensive treaty law in Latin America and an extensive practice, both in Latin
America and elsewhere. It was also said that the existence of the Declaration should not
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in any way diminish the scope or depth of the work to be undertaken when the International
Law Commission took up the subject of asylum.

17. A number of representatives, while expressing the hope that the Declaration
would help to gain new adherents for a liberal policy on the right of asylum and be a valuable
sequel to the 1951 Convention relating to the Status of Refugees,15S wished to place on record
that they considered the draft declaration to represent a minimum, not a maximum. They
stated that it must not be interpreted as placing a limitation upon the policy of their Govern-
ments relating to asylum, which already went further than the draft declaration in safe-
guarding the interests of persons seeking asylum.

18. Several representatives stressed that the current session of the General Assembly
would be particularly auspicious for the proclamation of a declaration elaborating upon
article 14 of the Universal Declaration of Human Rights, in view of the fact that in 1968
the United Nations would be celebrating both the twentieth anniversary of the Universal
Declaration and the International Year for Human Rights. Certain representatives stated
that their Governments attached particular importance to the early proclamation of a
declaration on territorial asylum in view of the necessity for strengthening the institution
of asylum at the present time, when there were certain areas in the world where serious
refugee problems were appearing. As long as racial discrimination, religious intolerance
and political persecution remained, the institution of asylum would continue to be a vital
humanitarian necessity. The adoption of a declaration on the subject should, however,
serve to alleviate some of the problems that arose, facilitate the work of the United Nations
High Commissioner for Refugees, strengthen the growth of friendly relations and co-
operation among States, further the maintenance of international peace and security and
promote the purposes and principles of the United Nations. It would also serve as yet
another landmark in the history of United Nations declarations furthering the cause of
human rights.

2. Title, preamble and recommendatory paragraph

(a) Text

19. The Working Group had recommended that the declaration, in final form, be
entitled "Declaration on Territorial Asylum", and had proposed the following preamble
and recommendatory paragraph:

"Noting that the purposes proclaimed in the Charter of the United Nations are
to maintain international peace and security, to develop friendly relations among all
nations, and to achieve international co-operation in solving international problems
of an economic, social, cultural or humanitarian character, and in promoting and
encouraging respect for human rights and for fundamental freedoms for all without
distinction as to race, sex, language or religion,

"Mindful of the Universal Declaration of Human Rights, which declares in article 14
that '(1) Everyone has the right to seek and to enjoy in other countries asylum from
persecution; (2) This right may not be invoked in the case of prosecutions genuinely
arising from non-political crimes or from acts contrary to the purposes and principles
of the United Nations',

"Recalling also article 13, paragraph 2, of the Universal Declaration of Human
Rights which states 'Everyone has the right to leave any country, including his own,
and to return to his country',

158 United Nations, Treaty Series, vol. 189 (1954), No. 2545.
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"Recognizing that the grant of asylum by a State to persons entitled to invoke
article 14 of the Universal Declaration of Human Rights is a peaceful and humanitarian
act and that as such it cannot be regarded as unfriendly by any other State,

"Recommends that, without prejudice to existing instruments dealing with asylum
and the status of refugees and stateless persons, States should base themselves in their
practices relating to territorial asylum on the following principles:"

The above text was included verbatim in the draft resolution introduced in the Sixth Com-
mittee at the twenty-second session.

(b) Titie

20. Many representatives welcomed the fact that the Working Group had made it
explicit that the declaration was limited to territorial asylum by making express reference to
"territorial asylum" in the title of the declaration and the recommendatory paragraph.I5S

They said that territorial asylum was the most important element of the institution of asylum
and the one with regard to which the widest State practice existed. While the view was
expressed that the text of the declaration might be improved by referring to "territorial
asylum" throughout, rather than to "asylum", no formal amendment to this effect was
introduced, in view of the reference to "territorial asylum" in the title and the recommen-
datory paragraph.

21. Some representatives, however, regretted that it had not proved possible to extend
the scope of the declaration to diplomatic asylum, in view of the essentially humanitarian
nature of the declaration and of the substantial practice of certain countries, particularly
in Latin America, relating to diplomatic asylum. These representatives expressed the hope
that, when the International Law Commission undertook its study of asylum it wou'd be
able to extend any draft it prepared to cover diplomatic asylum. It was also suggested that
the Sixth Committee might consider setting up another working group to prepare a draft
declaration on diplomatic asylum, but no formal proposal to this effect was pressed.

(c) First preambuiar paragraph

22. Several representatives expressed approval of the change made by the Working
Group in the first paragraph of the preamble as adopted by the Third Committee so that
it referred to "nations" rather than "States" for reasons of conformity with Article 1, para-
graph 2, of the Charter of the United Nations. «>°

(d) Second preambuiar paragraph

23. A number of representatives felt that the second paragraph of the preamble, recalling
article 14 of the Universal Declaration of Human Rights, was of particular importance
in determining the scope and spirit of the draft Declaration on Territorial Asylum as a
whole. These representatives said that this, and other paragraphs of the preamble, clearly
indicated that the draft Declaration dealt with questions relating to persecuted persons
fighting for purposes and principles proclaimed in the Charter.

(e) Third preambuiar paragraph

24. Reservations were expressed by a few representatives regarding the third pream-
buiar paragraph of the draft declaration, which recalled article 13, paragraph 2, of the
Universal Declaration of Human Rights, proclaiming the right of everyone to leave any

159 See Official Records of the General Assembly, Twenty-first Session, Annexes, agenda item 85,
document A/6570, annex, para. 12.

160 Ibid., para. 10.
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country, including his own, and to return to his country. These representatives thought
that the paragraph was unnecessary in a declaration on territorial asylum, since it fell
outside the scope of the question of asylum. The view was also advanced that the paragraph
should be understood to mean that practical questions pertaining to the right to leave one's
country should be decided in accordance with the procedures established by the country
concerned.

25. Certain other representatives, however, were of the opinion that, because of the
reference to the right of return in the preamble, it was not necessary to include an article
on that subject in the substantive part of the declaration, the preambular reference being
sufficient for the purposes of the draft. These representatives cited with approval the
decision of the Working Group to delete article 5 of the draft prepared by the Commission
on Human Rights, which had dealt expressly with the right of return.161 Regret was
expressed by one representative that it had not proved possible to replace article 5 of the
draft of the Commission on Human Rights by another article of a similar nature regarding
the termination of asylum, either through the person enjoying asylum acquiring permanent
residence in the country of asylum or through his departure from that country.

(f) Fourth preambular paragraph
26. The inclusion of the fourth preambular paragraph of the draft declaration,

recognizing that the grant of asylum was a peaceful and humanitarian act which cannot
be regarded as unfriendly by any other State, was particularly welcomed by some representa-
tives. They expressed the hope that it would go a long way towards avoiding misunder-
standings among States, and that it would serve as a basis for rejecting uncalled-for and
provocative threats, which were sometimes made by the State of origin of refugees against
the State granting asylum.

(g) Recommendatory paragraph

27. Certain representatives were of the opinion that the words "without prejudice
to existing instruments dealing with asylum and the status of refugees and stateless persons",
appearing in the recommendatory paragraph of the draft declaration, were superfluous,
since the Declaration could not affect in any way existing legal obligations. Other repre-
sentatives, however, welcomed the inclusion of the phrase, and some of them indicated
that they understood it to cover all existing instruments dealing with the status of refugees
and stateless persons, whether or not they were legally binding instruments. It was also
stated that, while a separate article on the matter might have been preferable, a formal
amendment to that effect was not necessary because of the reference to the question in the
preamble.

28. While the view was expressed that the clarity of the phrase in question might
have been improved by the addition of the word "international" before the word "instru-
ments", it was argued, on the other hand, that the phrase should be understood to cover
not only international instruments, but also national instruments, such as constitutions.
Constitutional or other legislative provisions in some countries were more liberal in the
matter of asylum than the draft declaration, which must not be considered as calling for
a restrictive interpretation of liberal provisions of that nature.

29. It was suggested also that the phrase was perhaps too narrowly drawn, since it
did not refer specifically to other instruments, such as extradition treaties, the addition of
a reference to which would make the paragraph clearer. In a statement agreeing not to
press an amendment to that effect, it was said that the phrase must necessarily be under-

161 Ibid., paras. 73-78.
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stood also to cover existing extradition treaties. Doubt was expressed also as to whether
the term "instrument" was the best choice in the circumstances, in view of the fact that
that term was used in the International Law Commission's draft articles on the law of treaties
to refer to instruments of ratification, accession, reservation or withdrawal, rather than to
the texts of conventions themselves. However, no formal change was proposed in this
respect.

30. In addition to the foregoing remarks on the recommendatory paragraph, a number
of representatives welcomed the decision of the Working Group to replace, in the text
adopted by the Third Committee, the words "States Members of the United Nations and
members of the specialized agencies" by the more general term "States".162 It was said
that the change emphasized that the Declaration should be of a universal character and
that its scope should not be restricted with respect to the States to which it was addressed.

3. Article 1

(a) Text

31. Article 1 of the Working Group's text read as follows:

" 1 . Asylum granted by a State, in the exercise of its sovereignty, to persons entitled
to invoke article 14 of the Universal Declaration of Human Rights, including persons
struggling against colonialism, shall be respected by all other States.

"2. The right to seek and to enjoy asylum may not be invoked by any person with
respect to whom there are serious reasons for considering that he has committed a
crime against peace, a war crime, or a crime against humanity, as defined in the inter-
national instruments drawn up to make provision in respect of such crimes.

"3. It shall rest with the State granting asylum to evaluate the grounds for the
grant of asylum."

(b) Paragraph 1

32. Representatives cited with approval the express recognition in paragraph 1 of
the fact that the grant of asylum was a sovereign right of States and was not a right of
admission upon which individuals were entitled to insist. It was pointed out. in this con-
nexion, that the drafters of the Universal Declaration of Human Rights had themselves
rejected a wording foi article 14 to the effect that an individual had the right both to seek
and to be granted asylum.

33. The decision whether or not to grant asylum, it was said, was within the sole
prerogative of the State concerned, as part of its indisputable right of control over indi-
viduals within its territory, from which derived the competence to admit or to refuse admis-
sion to those seeking asylum at that State's discretion and in accordance with its own
legal system. However, this right was balanced by the humanitarian aspect of asylum,
which gave every individual the right to seek and, if it was granted, to enjoy in other coun-
tries asylum from persecution. In exercising their legal rights, States should bear in mind
that humanitarian considerations should prevail over all others.

34. There was considerable discussion in the Sixth Committee concerning the insertion
in paragraph 1 of the phrase "including persons struggling against colonialism". Many
representatives said that they attached particular importance to the phrase, which was a
key provision of the draft declaration, in view of the legitimacy of the struggle against colo-
nialism and in view of the special consideration and protection which should be given to

162 Ibid., para. 14.
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those who were performing an international duty by struggling for the independence and
freedom of their peoples.

35. A suggestion was made, but not pressed, that the phrase should be further strength-
ened to read "and in particular persons struggling against colonialism". It was also said
that the reference continued to be a particularly timely one and in line with the realities of
modern life, as there were still territories which had not been liberated from the yoke of
foreign colonial rule and as the prompt implementation of the United Nations Declaration
on the Granting of Independence to Colonial Countries and Peoples was a matter of major
international concern.

36. Several delegations considered that the phrase strengthened the over-all tenor
of the declaration, which, they said, dealt with the granting of asylum to persons persecuted
because they were fighting for peace and for the realization of the purposes and principles
of the United Nations. The view was also expressed that the declaration was not concerned
with individuals who had left their countries for economic, social or other similar reasons
and been given refuge in certain States, where they had engaged in activities against their
countries of origin. The grant of asylum in such cases was improper and without legal
foundation, and the draft declaration might have been further strengthened if it had con-
tained an express provision that such persons could not be considered to be refugees applying
for asylum.

37. Other representatives, however, regretted the inclusion of the phrase in question,
on the ground that it injected political overtones into a declaration which was essentially
humanitarian and might consequently weaken its humanitarian impact. It was said that
the category of persons to whom paragraph 1 applied were those entitled to invoke article 14
of the Universal Declaration of Human Rights. A person struggling against colonialism
might come within the ambit of that article, in which case the specific reference to such a
person was unnecessary; if he did not come within the scope of that article, the reference
was wrong and confusing. Either all specific categories of persons entitled to seek asylum
should be enumerated, and not just a single example, or the definition of such persons should
remain a general one.

38. Furthermore, it was said that the word "colonialism" was often used in a variety
of meanings. In this connexion the view was expressed that the phrase could not apply
to persons involved in wars of national liberation. It was further argued that colonialism
was a vanishing phenomenon, and mention of it in the declaration would weaken a document
which should be of general and long-lasting validity.

39. The view was also expressed that the confining of paragraph 1 to persons entitled
to invoke article 14 of the Universal Declaration of Human Rights was perhaps unnecessarily
limitative, a fault which should be corrected at a later stage of United Nations work on the
institution of asylum.

40. The text of paragraph 1 was widely commended for its express recognition that
a grant of asylum by one State was to be respected by all other States. It was said that,
as a result, the State of origin was under an obligation not to regard the grant of asylum as
a hostile act justifying retaliation.

(c) Paragraph 2

41. There was some discussion in the Sixth Committee concerning the reference, at
the beginning of paragraph 2, to "the right to seek and to enjoy asylum". It was said
that this phrase was perhaps misleading, in that the granting of asylum was the sovereign
prerogative of States and not a right of individuals to gain admission to other countries.
In this respect a number of delegations cited with approval, and wished to have placed again
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on record, the view expressed in the Working Group's report163 that the word "right" was
to be interpreted as a moral right and not as a legal right which imposed obligations upon
States.

42. Certain delegations welcomed the inclusion of paragraph 2 in the text, and stressed
the importance they attached to it. They said that all States had an obligation not to
grant asylum to persons who had committed crimes against peace, war crimes, or crimes
against humanity. On the contrary, States had the obligation to prosecute such persons.
The terms of paragraph 2, it was argued, reflected existing rules of contemporary interna-
tional law to be found in the Charter of the International Military Tribunal at Niirnberg,1M

the Charter of the International Military Tribunal for the trial of the major war criminals
in the Far East,165 the 1948 Convention on the Prevention and Punishment of the Crime
of Genocide,16a the 1949 Geneva Convention relative to the Protection of Civilian Persons
in Time of Warl6' and in a number of General Assembly resolutions, particularly resolu-
tion 95 (I) of 11 December 1946 entitled "Affirmation of the principles of international law
recognized by the Charter of the Nurnberg Tribunal".

43. It was also stressed that asylum should not be granted to persons who had com-
mitted common crimes, and reference was made to provisions made in extradition treaties
for the return to the State of origin of persons who had committed therein offences qualified
as common crimes by the laws of both the State of origin and the State of refuge. It was
pointed out that the incorporation of the text of article 14 of the Universal Declaration of
Human Rights in the preamble to the draft declaration under discussion and the reference
to that article in article 1, paragraph 1, clearly established that persons seeking to escape
prosecution for common crimes were excluded from the benefits of the draft declaration.

(d) Paragraph 3

44. A number of representatives, while supporting the inclusion of paragraph 3,
stressed and wished to have recorded their view that in evaluating the grounds for the
grant of asylum the State concerned was obliged to exercise its right in good faith and in
a non-arbitrary manner.

45. Other representatives pointed out that the right of a State to evaluate the grounds
for the grant of asylum derived from the principles of the sovereignty and equality of States,
and that the exercise of such a right could not be considered an unfriendly act. Never-
theless, States, while paying full regard to humanitarian considerations, should satisfy
themselves that persons seeking asylum had not committed any acts contrary to the purposes
and principles of the United Nations, or any war crimes, crimes against peace, crimes against
humanity or common crimes.

4. Article 2

(a) Text

46. Article 2 of the Working Group's text read as follows:
"1 . The situation of persons referred to in article 1, paragraph 1, is, without

prejudice to the sovereignty of States and the purposes and principles of the United
Nations, of concern to the international community.

163 Ibid,, p a r a . 27.
164 United Nations, Treaty Series, vol. 82 (1951), II, No. 251, p. 284.
165 Proclaimed at Tokyo on 19 January 1946.
166 United Nations, Treaty Series, vol. 78 (1951), No. 1021, p. 278.
187 Ibid., vol. 75 (1950), No. 973, p. 287.

243



"2. Where a State finds difficulty in granting or continuing to grant asylum,
States individually or jointly or through the United Nations shall consider, in a spirit
of international solidarity, appropriate measures to lighten the burden on that State."

(b) Paragraph 1
47. A number of representatives welcomed the inclusion of paragraph 1 as an explicit

recognition that the situation of persons compelled to seek asylum was a matter of concern
to the international community. The paragraph demarcated the sphere of international
competence with respect to persons entitled to invoke article 14 of the Universal Declaration
of Human Rights, and enshrined the principle of the co-operation of all States with a view
to ensuring respect for human rights and the protection of individuals. It was said that
the paragraph reflected one of the main considerations on which any declaration on asylum
should be based.

(c) Paragraph 2

48. A number of representatives considered that paragraph 2 was a valuable one
which broadened the essentially humanitarian scope of the draft declaration and which
would lighten the burden of States that had found their resources overtaxed by an influx
of refugees. It was most important to provide expressly for the possibility of international
assistance in cases where a State found difficulty in granting or continuing to grant asylum,
and the inclusion of this paragraph in the declaration would assist refugee organizations in
their work. Since the draft declaration called upon States to adopt a liberal policy in
matters of asylum, it was only right that States so doing should be able to make certain
claims on the international community in seeking to alleviate the suffering of refugees who
were dispossessed and destitute of the means of subsistence.

49. Certain representatives, however, expressed reservations regarding paragraph 2
and indicated that they would have preferred it to have been amended or deleted. It was
said, in this connexion, that the paragraph was unnecessary, since it went beyond the scope
of the declaration, which dealt with asylum and not with international aid. It was also
argued that in its present wording the paragraph might be open to the interpretation that
it permitted a violation of State sovereignty and intervention in domestic affairs. The
paragraph would therefore have been more satisfactorily worded if it had ended with the
words "at its request", thus making it plain that only the State granting asylum could define
whether or not it was in difficulty and wished for assistance from other States. Such an
approach was inherent in the very idea of international solidarity, but the text should in
any event be understood as not introducing any new elements into relations between States.

50. Other representatives were of the opinion that the wording, as it stood, did not
imply any possibility of infringement of State sovereignty or interference in domestic affairs.
It was pointed out that State sovereignty was expressly reaffirmed in paragraph 1 of the
same article. Paragraph 2 was to be understood to mean that States might request assistance
if they deemed it necessary as a consequence of difficulties confronting them in granting
or continuing to grant asylum.

5. Article 3
(a) Text

51. Article 3 of the Working Group's text read as follows:
"1. No person referred to in article 1, paragraph 1, shall be subjected to measures

such as rejection at the frontier or, if he has already entered the territory in which he
seeks asylum, expulsion or compulsory return to any State where he may be subjected
to persecution.
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"2. Exception may be made to the foregoing principle only for overriding reasons
of national security or in order to safeguard the population, as in the case of a mass
influx of persons.

"3. Should a State decide in any case that exception to the principle stated in
paragraph 1 of this article would be justified, it shall consider the possibility of granting
to the person concerned, under such conditions as it may deem appropriate, an oppor-
tunity, whether by way of provisional asylum or otherwise, of going to another State."

(b) Paragraph 1

52. Many representatives stressed the importance which they attached to article 3
as a whole, and to paragraph 1 in particular, which embodied the principle of non-refoule-
ment and which was perhaps the key provision in the draft declaration. It was said that
the article sought to strike a fair balance between the sovereign rights of States and the
protection to which an individual should be entitled on humanitarian grounds.

53. Some representatives believed, however, that paragraph 1 might have been more
precisely drafted. Certain of these representatives considered that the words "if he has
already entered the territory in which he seeks asylum" were redundant, since a person could
not be subjected to expulsion from a territory to which he had not been admitted. They
were of the opinion that the deletion of these words would improve the text by making
it more forceful and clear and by establishing more closely the link between rejection at
the frontier and expulsion or compulsory return, all of which should be considered as
qualified by the phrase "to any State where he may be subjected to persecution". The
principle of non-refoulement, of which the prohibition of rejection at the frontier was a part,
was only valid with respect to a State where the person seeking asylum would be exposed
to persecution if he were returned.

54. The words "where he may be subjected to persecution" were also the subject of
comment. While some delegations preferred this formulation, others considered that it
lacked precision, and would require a subjective evaluation in each case. These representa-
tives indicated their continuing preference for the original draft of the Commission on Human
Rights, which had referred to a "well-founded fear of persecution endangering his life,
physical integrity, or liberty". It was said that in order to benefit from the provisions of
paragraph 1, the person seeking asylum must prove, to the satisfaction of the authorities
of the State involved, that he was really in danger of persecution. The representatives
concerned indicated that they would continue to understand the present wording in the sense
originally indicated by the Commission on Human Rights, as the wording in paragraph 1
was a less precise formulation of the same notion as a "well-founded fear of persecution
endangering his life, physical integrity or liberty".

(c) Paragraph 2

55. With respect to paragraph 2, dealing with exceptions to the principle of non-
refoulement, a number of representatives indicated that they found the present wording
somewhat vague, and regretted that it had not been possible to express the concept involved
more precisely. They feared that the present text might, in practice, be used to encourage
unwarranted departures from the principle of non-refoulement, but recognized that any
change would present considerable problems at this stage, the text, as it stood, representing
a compromise reached with some difficulty in the Working Group.168

168 See Official Records of the General Assembly, Twenty-first Session, Annexes, agenda item 85
document A/6570, annex, paras. 56-59.
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56. Representatives who spoke on the point recorded their understanding that para-
graph 2 permitted exceptions to the principle of non-refoulement in instances other than
those expressly mentioned in the paragraph. However, such an exception in their view,
could be made under this paragraph only if the case involved was comparable in seriousness
to a mass influx of persons. It was further stated that, in deciding whether or not to make
exceptions, it was necessary to take into account the conditions prevailing at the time in
the territory concerned in determining what measures were necessary to safeguard the
population. It was also stressed that, where a State invoked paragraph 2, paragraph 3
became relevant, and the persons concerned should be accorded the opportunity to go to
another country.

(d) Paragraph 3

57. There was little specific comment on the provisions of paragraph 3 in the Sixth
Committee. It was pointed out, however, that implementation of the paragraph might
give rise to difficulties for land-locked States which formed enclaves surrounded by the terri-
tory of the State of origin of the persons seeking asylum. In such cases it might in practice
prove necessary to negotiate transit facilities for the persons concerned through the territory
of the State of origin.

6. Article 4

58. Article 4 of the Working Group's text read as follows:
"States granting asylum shall not permit persons who have received asylum to

engage in activities contrary to the purposes and principles of the United Nations."
59. A number of representatives welcomed the inclusion of article 4, which was said

to be well drafted and modest but none the less indispensable, as persons enjoying asylum
should not engage in activities contrary to the purposes and principles of the United Nations.

60. Some representatives regretted, however, that specific mention had not been made,
in article 4 or elsewhere in the Declaration, of the right of States to exercise surveillance
over persons to whom asylum had been granted or to direct them to reside in certain areas.
It was said, furthermore, that a State would become internationally responsible if it
permitted and in fact encouraged a person enjoying asylum in efforts to subvert his State
of orgin. These representatives indicated that they would have found the text more
acceptable if it had prohibited persons enjoying asylum from being used "for purposes of
espionage, subversion or sabotage against other States". It was also said that the text
would be improved if it provided that asylum should be terminated in such cases, or when
a refugee otherwise abused the hospitality afforded him. Refugees should be obliged to
respect the laws of the State granting asylum and to refrain from acts involving the use
of force or violence against the State of origin or any other acts which might prejudice
friendly relations between that State and its neighbours or other States with which the
former maintained relations.

61. Other representatives considered that article 4 could have been deleted without
adversely affecting the Declaration, since its terms were vague, it might be open to widely
differing interpretations, and it was difficult to see how persons could engage in activities
contrary to the purposes and principles of the United Nations, such purposes and principles
being applicable to States and not to individuals. If the present text were to stand, it
should include some examples of the kind of activities that were prohibited. Even though
the wording was derived from the Universal Declaration of Human Rights, that did not
preclude its improvement. These representatives feared that the provision might in practice
be invoked to justify the adoption of measures unnecessarily restricting the liberty of
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persons enjoying asylum, and wished to place on record their understanding that the
article did not call for restrictions on the liberty of individuals or require States to take
additional powers to impose such restrictions.

C. CONSIDERATION OF THE DRAFT RESOLUTION AND AMENDMENT

1. Draft resolution

62. As mentioned in paragraph 8 above, a draft resolution (A/C.6/L.625) was
introduced at the 988th meeting of the Sixth Committee on 1 November 1967. The opening
paragraphs of this draft, which was sponsored by the delegations of Argentina, Barbados,
Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominican Republic, Ecuador, El Salvador,
Guatemala, Guyana, Honduras, Jamaica, Mexico, Nicaragua, Nigeria, Norway, Panama,
Paraguay, Peru, Somalia, Uruguay and Venezuela, read as follows:

"The General Assembly,

"Recalling its resolutions 1839 (XVII) of 19 December 1962, 2100 (XX) of
20 December 1965 and 2203 (XXI) of 16 December 1966 concerning a declaration on
the right of asylum,

"Considering the work of codification to be undertaken by the International Law
Commission in accordance with General Assembly resolution 1400 (XIV) of 21 Novem-
ber 1959,

"Adopts the following Declaration:

"Declaration on Territorial Asylum".

The draft resolution then incorporated verbatim the text of the declaration as drawn up
by the Working Group in 1966 and as set out above, article by article, in paragraphs 19
to 61 of the present report.

63. It was explained on behalf of the sponsors that, although they considered that
the draft declaration prepared by the Working Group might have dealt with additional
aspects of the institution of asylum, it represented the culmination of many years of effort
by the Commission on Human Rights, the Third Committee and the Sixth Committee and
was a well-balanced document which did justice to the humanitarian ends which it pursued.
The sponsors had therefore decided to incorporate the Working Group's text verbatim in
their draft resolution, and were confident that the Declaration, together with the rules of
international law which had been codified in Latin America to regulate the institution of
asylum, such as the 1928 Havana Convention on Asylum, also the Convention on
Diplomatic Asylum and the Convention on Territorial Asylum, both signed at the Tenth
Inter-American Conference at Caracas in 1954, would in the future constitute a direct
source of inspiration for a universal convention on the subject.

64. It was further explained that the sponsors had found it necessary, in order to
stress that the adoption of a declaration on territorial asylum would not bring to an end
the work of the United Nations in codifying the rules and principles relating to the
institution of asylum, to make a reference at the very beginning of the draft resolution,
in a preambular paragraph to the proposed declaration, to the work of codification on the
right of asylum to be undertaken by the International Law Commission pursuant to
General Assembly resolution 1400 (XIV) of 21 November 1959.

65. Some other delegations, while accepting such a reference, recorded their under-
standing that the preambular paragraph in question should not be understood as modifying
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or prejudicing in any way the order of priorities for the consideration of items, already
established by the International Law Commission and by the General Assembly.

2. Amendment

66. At the 988th meeting of the Sixth Committee, shortly after the introduction of
the draft resolution, the representative of Sweden orally proposed an amendment to it,
to the effect that the title of the Declaration contained therein should be followed by the
words "The General Assembly", so that the relevant portion would read as follows:

"Adopts the following Declaration:
"Declaration on Territorial Asylum

"The General Assembly,"

67. In support of this amendment, it was pointed out that while the paragraphs of
the draft resolution preceding the text of the proposed declaration were necessary and
useful, they were not an integral part of the declaration itself. It was therefore necessary
to insert a reference to the General Assembly at the beginning of the declaration, so that
the name of the declaring body would appear in the text of the declaration when it was
published as a separate document. Declarations of this nature were bound to have a very
wide circulation and should be complete in themselves. The Swedish amendment, designed
to complete the declaration, was in line with previous precedents in similar General Assembly
resolutions, such as resolution 217 A (III) of 10 December 1948 proclaiming the Universal
Declaration of Human Rights.

68. One representative, while indicating that he would not vote against the Swedish
amendment, felt that, as the draft resolution itself opened with the words "The General
Assembly," it was repetitious to insert them at the beginning of the declaration, and that
might also diminish the force of the preambular paragraph prefacing the declaration which
referred to the work of codification to be undertaken by the International Law Commission.
He therefore wished it placed on record that the adoption of the resolution would not
bring this work of codification to an end.

3. Voting

69. The Sixth Committee voted on the Swedish amendment and on the twenty-four-
Power draft resolution at its 988th meeting. The amendment was adopted by 68 votes
to none, with 25 abstentions. The resolution, as amended, was then adopted without
objection. Points made by the delegations of Australia, Belgium, Hungary, Iran, Iraq,
Japan, Madagascar, Portugal, Romania, the Union of Soviet Socialist Republics, the
United Kingdom, Yugoslavia and Zambia in explanation of vote regarding the text and
the effect of the Declaration on Territorial Asylum have been recorded in the immediately
preceding section of this report, in connexion with the article-by-article consideration of
the Declaration (see, in particular, paragraphs 10-13, 17, 18, 24, 26-28, 40, 41, 44, 47-50,
52, 54, 56, 60, 61, 65 and 67 above).

Recommendation of the Sixth Committee

70. The Sixth Committee recommends to the General Assembly the adoption of the
following draft resolution:

[Text adopted without change by the General Assembly. See "Resolution adopted by
the General Assembly" below.]
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(6) Resolution adopted by the General Assembly

At its 1631st plenary meeting, on 14 December 1967, the General Assembly adopted
the draft resolution submitted by the Sixth Committee (see para. 70 above). For the final
text, see resolution 2312 (XXII) below.

2312 (XXII). Declaration on Territorial Asylum

The General Assembly,

Recalling its resolutions 1839 (XVII) of 19 December 1962, 2100 (XX) of 20 Decem-
ber 1965 and 2203 (XXI) of 16 December 1966 concerning a declaration on the right of
asylum,

Considering the work of codification to be undertaken by the International Law
Commission in accordance with General Assembly resolution 1400 (XIV) of 21 Novem-
ber 1959,

Adopts the following Declaration:

DECLARATION ON TERRITORIAL ASYLUM

The General Assembly,

Noting that the purposes proclaimed in the Charter of the United Nations are to
maintain international peace and security, to develop friendly relations among all nations
and to achieve international co-operation in solving international problems of an economic,
social, cultural or humanitarian character and in promoting and encouraging respect for
human rights and for fundamental freedoms for all without distinction as to race, sex,
language or religion,

Mindful of the Universal Declaration of Human Rights, which declares in article 14
that:

" 1. Everyone has the right to seek and to enjoy in other countries asylum from
persecution,

"2. This right may not be invoked in the case of prosecutions genuinely arising
from non-political crimes or from acts contrary to the purposes and principles of the
United Nations",

Recalling also article 13, paragraph 2, of the Universal Declaration of Human Rights,
which states:

"Everyone has the right to leave any country, including his own, and to return
to his country",

Recognizing that the grant of asylum by a State to persons entitled to invoke article 14
of the Universal Declaration of Human Rights is a peaceful and humanitarian act and
that, as such, it cannot be regarded as unfriendly by any other State,

Recommends that, without prejudice to existing instruments dealing with asylum and
the status of refugees and stateless persons, States should base themselves in their practices
relating to territorial asylum on the following principles:

Article 1

1. Asylum granted by a State, in the exercise of its sovereignty, to persons entitled
to invoke article 14 of the Universal Declaration of Human Rights, including persons
struggling against colonialism, shall be respected by all other States.
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2. The right to seek and to enjoy asylum may not be invoked by any person with
respect to whom there are serious reasons for considering that he has committed a crime
against peace, a war crime or a crime against humanity, as defined in the international
instruments drawn up to make provision in respect of such crimes.

3. It shall rest with the State granting asylum to evaluate the grounds for the grant
of asylum.

Article 2

1. The situation of persons referred to in article 1, paragraph 1, is, without prejudice
to the sovereignty of States and the purposes and principles of the United Nations, of
concern to the international community.

2. Where a State finds difficulty in granting or continuing to grant asylum, States
individually or jointly or through the United Nations shall consider, in a spirit of inter-
national solidarity, appropriate measures to lighten the burden on that State.

Article 3

1. No person referred to in article 1, paragraph 1, shall be subjected to measures
such as rejection at the frontier or, if he has already entered the territory in which he
seeks asylum, expulsion or compulsory return to any State where he may be subjected
to persecution.

2. Exception may be made to the foregoing principle only for overriding reasons of
national security or in order to safeguard the population, as in the case of a mass influx
of persons.

3. Should a State decide in any case that exception to the principle stated in
paragraph 1 of this article would be justified, it shall consider the possibility of granting
to the person concerned, under such conditions as it may deem appropriate, an opportunity,
whether by way of provisional asylum or otherwise, of going to another State.

Article 4

States granting asylum shall not permit persons who have received asylum to engage
in activities contrary to the purposes and principles of the United Nations.

1631st plenary meeting
14 December 1967

(13) UNITED NATIONS PROGRAMME OF ASSISTANCE IN THE TEACHING, STUDY, DISSE-
MINATION AND WIDER APPRECIATION OF INTERNATIONAL LAW: REPORT OF THE
SECRETARY-GENERAL (AGENDA ITEM 90)

Resolution [2313 (XXII)] adopted by the General Assembly

2313 (XXII). United Nations Programme of Assistance in the Teaching,
Study, Dissemination and Wider Appreciation of International Law

The General Assembly,
Recalling its resolutions 2099 (XX) of 20 December 1965 and 2204 (XXI) of

16 December 1966 regarding the United Nations Programme of Assistance in the Teaching,
Study, Dissemination and Wider Appreciation of International Law,
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Noting with appreciation the report of the Secretary-General on the implementation of
the Programme ieg and the recommendations made to the Secretary-General by the Advisory
Committee on the United Nations Programme of Assistance in the Teaching, Study,
Dissemination and Wider Appreciation of International Law, which are contained in
that report,

Emphasizing that, in ensuring the execution of the Programme, the United Nations
should bear in mind the need to continue its efforts to encourage and coordinate the
activities of the States and international organizations concerned in assisting the promotion
of the teaching, study, dissemination and wider appreciation of international law,

Considering that in the conduct of the Programme it is desirable to use as far as possible
the ressources and facilities which may be made available by the international organizations
concerned, Member States and others, in accordance with the procedures and rules of
United Nations technical assistance programmes or other relevant rules and consistent
with the purposes and direction of the Programme,

Considering that in the organization and conduct of regional seminars and training
and refresher courses due regard should be paid to reflecting United Nations efforts towards
the codification and progressive development of international law and, in so far as
appropriate, the legal thinking of the principal legal systems of the world,

1. Authorizes the Secretary-General to carry out in 1968 the activities specified in
his report, and in particular the provision of:

(a) Fifteen fellowships at the request of Governments of developing countries;
(b) The advisory services of experts, if requested by developing countries, within

the framework of existing technical assistance programmes or from such voluntary
contributions as may be received for that purpose;

(c) A set of United Nations legal publications to up to twenty institutions in
developing countries;

2. Notes with thanks the offer of Ecuador to provide facilities for the regional
seminar to be held in Latin America in 1968;

3. Expresses its appreciation to the United Nations Educational, Scientific and
Cultural Organization for its participation in the United Nations Programme of Assistance
in the Teaching, Study, Dissemination and Wider Appreciation of International Law, in
particular for its co-operation in the conduct of the regional training and refresher course
held in Africa in 1967;

4. Expresses its appreciation to the United Nations Institute for Training and
Research for its activities in the field of international law, in particular for its decision to
conduct regional seminars in international law, beginning with a regional seminar to be
held in Latin America in 1968, and for undertaking to conduct studies relating to the
codification and progressive development of international law within the framework of
the United Nations;

5. Reiterates its invitation to Member States, interested bodies and individuals to
make voluntary contribution towards the financing of the Programme and expresses its
appreciation to those Member States which have made voluntary contributions for this
purpose;

6. Approves in principle, subject to further consideration by the Advisory Committee
on the United Nations Programme of Assistance in the Teaching, Study, Dissemination

188 Ibid., Twenty-second Session, Annexes, agenda item 90, document A/6816.
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and Wider Appreciation of International Law before the twenty-third session of the
General Assembly, the Secretary-General's recommendations regarding the execution of
the Programme after 1968;

7. Requests the Secretary-General to report to the General Assembly at its twenty-third
session on the implementation of the Programme during 1968 and, following consultations
with the Advisory Committee, to submit recommendations regarding the execution of
the Programme in 1969;

8. Decides to include in the provisional agenda of its twenty-third session an item
entitled "United Nations Programme of Assistance in the Teaching, Study, Dissemination
and Wider Appreciation of International Law".

1631st plenary meeting
14 December 1967

(14) TREATY FOR THE PROHIBITION OF NUCLEAR WEAPONS
IN LATIN AMERICA (AGENDA ITEM 91)

Resolution [2286 (XXII)] adopted by the General Assembly

2286 (XXII). Treaty for the Prohibition of Nuclear Weapons in Latin America

The General Assembly,
Recalling that in its resolution 1911 (XVIII) of 27 November 1963 it expressed the

hope that the States of Latin America would carry out studies and take appropriate
measures to conclude a treaty that would prohibit nuclear weapons in Latin America,

Recalling also that in the same resolution it voiced its confidence that, once such a
treaty was concluded, all States, and particularly the nuclear Powers, would lend it their
full co-operation for the effective realization of its peaceful aims,

Considering that in its resolution 2028 (XX) of 19 November 1965 it established the
principle of an acceptable balance of mutual responsibilities and obligations of the nuclear
and non-nuclear Powers,

Bearing in mind that in its resolution 2153 A (XXI) of 17 November 1966 it expressly
called upon all nuclear-weapon Powers to refrain from the use, or the threat of use, of
nuclear weapons against States which might conclude regional treaties in order to ensure
the total absence of nuclear weapons in their respective territories,

Noting that that is precisely the object of the Treaty for the Prohibition of Nuclear
Weapons in Latin America, 170 signed at Tlatelolco, Mexico, by twenty-one Latin American
States, which are convinced that the Treaty will constitute a measure that will spare their
peoples the squandering of their limited resources on nuclear armaments and will protect
them against possible nuclear attacks on their territories, that it will be a stimulus to the
peaceful use of nuclear energy in the promotion of economic and social development and
that it will act as a significant contribution towards preventing the proliferation of nuclear
weapons and as a powerful factor for general and complete disarmament,

Noting that it is the intent of the signatory States that all existing States within the
zone defined in the Treaty may become parties to the Treaty without any restriction,

170 Text reproduced in this Yearbook, p. 272.
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Taking note of the fact that the Treaty contains two additional protocols open,
respectively, to the signature of States which, de jure or de facto, are internationally
responsible for territories which lie within the limits of the geographical zone established
in the Treaty and to the signature of States possessing nuclear weapons, and convinced
that the co-operation of such States is necessary for the greater effectiveness of the Treaty,

1. Welcomes with special satisfaction the Treaty for the Prohibition of Nuclear
Weapons in Latin America, which constitutes an event of historic significance in the efforts
to prevent the proliferation of nuclear weapons and to promote international peace and
security and which at the same time establishes the right of Latin American countries to
use nuclear energy for demonstrated peaceful purposes in order to accelerate the economic
and social development of their peoples;

2. Calls upon all States to give their full co-operation to ensure that the regime laid
down in the Treaty enjoys the universal observance to which its lofty principles and noble
aims entitle it:

3. Recommends States which are or may become signatories of the Treaty and those
contemplated in Additional Protocol I of the Treaty to strive to take all the measures
within their power to ensure that the Treaty speedly obtains the widest possible application
among them;

4. Invites Powers possessing nuclear weapons to sign and ratify Additional Protocol JI
of the Treaty as soon possible.

1620th plenary meeting
5 December 1967

(15) NEED TO EXPEDITE THE DRAFTING OF A DEFINITION OF AGGRESSION IN THE LIGHT

OF THE PRESENT INTERNATIONAL SITUATION (AGENDA ITEM 9 5 )

Resolution [2330 (XXII)] adopted by the General Assembly

2330 (XXII). Need to expedite the drafting of a definition of aggression
in the light of the present international situation

The General Assembly,

Considering that in conformity with the Charter of the United Nations all Members
of the United Nations must refrain in their international relations from the threat or use
of force against the territorial integrity or political independence of any State, or in any
other manner inconsistent with the purposes of the United Nations,

Considering that one of the main purposes of the United Nations is to maintain
international peace and security and, to that end, to take effective collective measures for
the prevention and removal of threats to the peace and for the suppression of acts of
aggression or other breaches of the peace,

Convinced that a primary problem confronting the United Nations in the maintenance
of international peace remains the strengthening of the will of States to respect all obligations
under the Charter,

Considering that there is a widespread conviction that a definition of aggression would
have considerable importance for the maintenance of international peace and for the
adoption of effective measures under the Charter for preventing acts of aggression,

Noting that there is still no generally recognized definition of aggression,
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1. Recognizes that there is a widespread conviction of the need to expedite the
definition of aggression;

2. Establishes a Special Committee on the Question of Defining Aggression, composed
of thirty-five Member States to be appointed by the President of the General Assembly,
taking into consideration the principle of equitable geographical representation and the
necessity that the principal legal systems of the world should be represented;

3. Instructs the Special Committee, having regard to the present resolution and the
international legal instruments relating to the matter and the relevant precedents, methods,
practices and criteria and the debates in the Sixth Committee and in plenary meetings of
the Assembly, to consider all aspects of the question so that an adequate definition of
aggression may be prepared and to submit to the General Assembly at its twenty-third
session a report which will reflect all the views expressed and the proposals made;

4. Requests the Secretary-General to provide the Special Committee with the necessary
facilities and services;

5. Decides to include in the provisional agenda of its twenty-third session an item
entitled "Report of the Special Committee on the Question of Denning Aggression".

1638th plenary meeting
18 December 1967

** *
The President of the General Assembly, in pursuance of paragraph 2 of the above resolution,

appointed the members of the Special Committee on the Question of Defining Aggression. m

The Special Committee will be composed of the following Member States: ALGERIA, AUSTRALIA,
BULGARIA, CANADA, COLOMBIA, CONGO (DEMOCRATIC REPUBLIC OF), CYPRUS, CZECHOSLOVAKIA,
ECUADOR, FINLAND, FRANCE, GHANA, GUYANA, HAITI, INDONESIA, IRAN, ITALY, JORDAN,
MADAGASCAR, MEXICO, NORWAY, ROMANIA, SIERRA LEONE, SPAIN, SUDAN, SYRIA, TURKEY, UGANDA,
UNION OF SOVIET SOCIALIST REPUBLICS, UNITED ARAB REPUBLIC, UNITED KINGDOM OF GREAT
BRITAIN AND NORTHERN IRELAND, UNITED STATES OF AMERICA, URUGUAY and YUGOSLAVIA.

(16) QUESTION OF DIPLOMATIC PRIVILEGES AND IMMUNITIES (a) MEASURES TENDING

TO IMPLEMENT THE PRIVILEGES AND IMMUNITIES OF REPRESENTATIVES OF MEMBER

STATES TO THE PRINCIPAL AND SUBSIDIARY ORGANS OF THE UNITED NATIONS

AND TO CONFERENCES CONVENED BY THE UNITED NATIONS AND THE PRIVILEGES

AND IMMUNITIES OF THE STAFF AND OF THE ORGANIZATION ITSELF, AS WELL AS

THE OBLIGATIONS OF STATES CONCERNING THE PROTECTION OF DIPLOMATIC PER-

SONNEL AND PROPERTY (B) REAFFIRMATION OF AN IMPORTANT IMMUNITY OF REPRE-

SENTATIVES OF MEMBER STATES TO THE PRINCIPAL AND SUBSIDIARY ORGANS OF

THE UNITED NATIONS AND TO CONFERENCES CONVENED BY THE UNITED NATIONS

(AGENDA ITEM 98)

(«) Report of the Sixth Committee172

[Original text: English and Spanish]
[14 December 1967]

I. Introduction

1. At its 1592nd plenary meeting, held on 25 October 1967, the General Assembly
decided to include the following item in the agenda of its twenty-second session:

171 See A/7061 .
172 Document A/6965, reproduced from Official Records of the General Assembly, Twenty-

second Session, Annexes, agenda item 98.
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"98. Question of diplomatic privileges and immunities:
"(a) Measures tending to implement the privileges and immunities of

representatives of Member States to the principal and subsidiary organs of the
United Nations and to conferences convened by the United Nations and the
privileges and immunities of the staff and of the Organization itself, as well as the
obligations of States concerning the protection of diplomatic personnel and
property;

"(6) Reaffirmation of an important immunity of representatives of Member
States to the principal and subsidiary organs of the United Nations and to
conferences convened by the United Nations."

2. At the same meeting, the General Assembly allocated the item to the Sixth
Committee for consideration and report. The Sixth Committee examined the item at its
1010th to 1017th meetings, held between 29 November and 7 December 1967.

3. In a note dated 20 September 1967 (A/6832) the Secretary-General had requested
the inclusion in the agenda of the twenty-second session of an item entitled "The situation
which has arisen between Guinea and the Ivory Coast involving section 11 of the Con-
vention on the Privileges and Immunities of the United Nations". The situation referred
to had previously been the subject of a report by the Secretary-General to the Security
Council and to the general membership. In a note issued on 27 September 1967 (A/6832/
Rev.l) the Secretary-General requested the inclusion of an item entitled "Reaffirmation
of an important immunity of representatives of Member States to the principal and subsidiary
organs of the United Nations and to conferences convened by the United Nations".
In the explanatory memorandum attached to his note, the Secretary-General stated that
in the light of recent developments he considered that the immediate practical issue had
been resolved and expressed the hope it would now be possible for the two Governments
concerned to renew close and friendly ties. Nevertheless, he felt that an immediate question
of principle had arisen concerning the privileges and immunities specified in Article 105
of the Charter of the United Nations and section 11 of the Convention on the Privileges
and Immunities of the United Nations. The Assembly might therefore consider it timely
to reaffirm those principles and to call upon all Member States to ensure that their
representatives to United Nations organs and to conferences convened by the United
Nations enjoyed immunity from arrest or detention during their journeys to and from the
meetings. The Secretary-General declared that he regarded the item as now having a
purely legal and formal character, which the Assembly might wish to consider only as a
matter of general principle within a legal and formal framework.

4. The General Committee considered the Secretary-General's request at its 170th.
171st and 172nd meetings, on 29 September, 5 October and 18 October 1967. Following
the 171st meeting, the United States representative sent a letter to the President of the
General Assembly (A/6837), repeating a request which had been made in the General
Committee that the topic to be considered by the General Assembly should be widened
by the inclusion in the agenda of an additional item entitled

"Measures tending to implement the privileges and immunities of representatives
of Member States to the principal and subsidiary organs of the United Nations and
to conferences convened by the United Nations, as well as the obligations of States
concerning the protection of diplomatic personnel and property."

He also stated that it was the intention of the United States to renew in the General
Committee a proposal that this item, together with that of the Secretary-General, should
be included in the agenda as separate sub-headings of an item entitled "Question of
diplomatic privileges and immunities". The combined agenda item would read as follows:
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"Question if diplomatic privileges and immunities:
"(a) Reaffirmation of an important immunity of representatives of Member

States to the principal and subsidiary organs of the United Nations and to
conferences convened by the United Nations;

"(b) Measures tending to implement the privileges and immunities of
representatives of Member States to the principal and subsidiary organs of the
United Nations and to conferences convened by the United Nations, as well as
the obligations of States concerning the protection of diplomatic personnel and
property."

5. At the 172nd meeting of the General Committee, on 18 October 1967, the repre-
sentative of Jordan proposed that the item submitted by the United States be amended
by the insertion of the phrase "and the privileges and immunities of the staff and of the
Organization itself" after the words "convened by the United Nations". The amendment
was accepted by the representative of the United States. An amendment put forward
by the representative of Dahomey, reversing the order of sub-items (a) and (b) proposed
by the United States, was accepted by the General Committee. The agenda item, as so
revised, was then adopted by the General Committee and, subsequently, by the General
Assembly (see para. 1 above).

6. Besides the documents referred to above, reference was also made during the
Sixth Committee's discussions to a Secretariat study entitled "The practice of the United
Nations, the specialized agencies and the International Atomic Energy Agency concerning
their status, privileges and immunities" (A/CN.4/L.118 and Add.l and 2).

II. Proposals

7. A draft resolution proposed by Algeria, Burundi, Congo (Brazzaville), Mauritania,
Somalia, Sudan, Uganda, the United Arab Republic, the United Republic of Tanzania
and Zambia (A/C.6/L.633) was circulated on 29 November 1967. The draft resolution
read as follows:

"The General Assembly,
"Having considered agenda item 98 (b) entitled 'Reaffirmation of an important

immunity of representatives of Member States to the principal and subsidiary organs
of the United Nations and to conferences convened by the United Nations', which
was inscribed on the proposal of the Secretary-General,

"Recalling the provisions of Article 105 of the Charter of the United Nations and,
in particular paragraph 2 thereof, which, inter alia, accords to representatives of the
States Members of the United Nations such privileges and immunities as are necessary
for the independent exercise of their functions in connexion with the Organization,

"Recalling further section 11 of the Convention on the Privileges and Immunities
of the United Nations and, in particular, the specific immunity from personal arrest
or detention accorded by the Convention to representatives of Members to the
principal and subsidiary organs of the United Nations and to conferences convened
by the United Nations during their journey to and from the place of meeting,

"1. Reaffirms the provisions of Article 105 of the Charter of the United Nations
and section 11 of the Convention on the Privileges and Immunities of the United
Nations;

"2. Urgently requests all Member States to ensure that representatives of Member
States to the principal and subsidiary organs of the United Nations and to conferences
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convened by the United Nations enjoy, during their journey to and from the place
of meeting, the privileges and immunities to which they are entitled."

8. A draft resolution which was circulated on 1 December 1967, sponsored by
Dahomey, Madagascar, Niger and Rwanda (A/C.6/L.634), later joined by Cameroon,
Central African Republic and Chad (A/C.6/L.634/Add.l) and, subsequently, by Togo
(A/C.6/L.634/Add.2), provided as follows:

"The General Assembly,
"Having considered the question of diplomatic privileges and immunities,
"Recalling Article 105 of the Charter of the United Nations,
"Recalling its resolution 22 (I) of 13 February 1946 relating to the General

Convention on the Privileges and Immunities of the United Nations, and its resolu-
tion 179 (II) of 21 November 1947 relating to the Convention on the Privileges and
Immunities of the Specialized Agencies,

"Recalling also the Vienna Convention on Diplomatic Relations, which came into
force on 24 April 1964,

"Convinced that the purpose of these Conventions will be fully achieved only if
all States accede to them and respect their provisions,

" 1 . Reaffirms the provisions of Article 105 of the Charter of the United Nations
and the provisions of the above-mentioned Conventions;

"2. Further reaffirms the obligations on States arising from these Conventions,
especially as regards the protection of diplomatic staff and property;

"3. Requests the Member States which are not parties to these Conventions to
accede to them as soon as possible and, pending accession, to grant the benefits of
the privileges and immunities provided for in the said conventions;

"4. Appeals to the States parties to these Conventions to ensure that the privi-
leges and immunities specified in them are respected and to take all action necessary
to ensure the application of the said Conventions;

"5. Reaffirms the procedure provided for in these Conventions for the settlement
of disputes arising out of the interpretation or application thereof, and in particular
the procedure provided for in section 30 of the Convention on the Privileges and
Immunities of the United Nations in so far as that Convention is concerned."

9. A draft resolution was submitted on 4 December 1967 by Austria, Chile, Dominican
Republic, Guatemala, Honduras, India, Mexico, Uruguay and Yugoslavia (A/C.6/L.635).
The draft resolution read as follows:

"The General Assembly,

"Recognizing the importance of the work of the organs of the United Nations
and of conferences convened by it and also of the contribution of the Organization
itself and its officials to the maintenance of peaceful relations and co-operation among
States,

"Conscious that the unimpeded functioning of the diplomatic channels for
communication and consultation between Governments is vital to avoid dangerous
misunderstanding and friction,

"Recognizing that, for the independent exercise of their functions, it is essential
that representatives of Member States, the United Nations itself and its officials, as
well as diplomatic agents, shall enjoy the necessary privileges and immunities,

"Recalling that Article 105 of the Charter of the United Nations provides that
the Organization shall enjoy in the territory of its Members such privileges and
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immunities as are necessary for the fulfilment of its purposes and that representatives
of the Members of the United Nations and officials of the Organization shall similarly
enjoy such privileges and immunities as are necessary for the independent exercise of
their functions in connexion with the Organization,

"Recalling further that the Convention of 1946 on the Privileges and Immunities
of the United Nations confirms and specifies the provisions of Article 105 of the
Charter and lays down rules, inter alia, regarding the immunity of the property and the
inviolability of the premises of the Organization, regarding facilities for its official
communications and regarding the privileges and immunities of representatives of
Members to organs of the United Nations and conferences convened by it while
exercising their functions and during their journey to and from the place of meeting,

"Recalling that the rules of international law governing diplomatic relations
embodied in the Vienna Convention of 1961 aim at protecting diplomatic missions
and diplomatic representatives and otherwise facilitating their functions,

"Conscious of its duty to strengthen by every means peaceful relations and co-oper-
ation among States,

"1. Deplores all departures from the rules of international law governing
diplomatic privileges and immunities and the privileges and immunities of the
Organization;

"2. Urges States Members of the United Nations which have not yet done so
to accede to the Convention on Privileges and Immunities of the United Nations,
adopted by the General Assembly of the United Nations on 13 February 1946;

"3. Urges States Members of the United Nations, whether or not they have
acceded to the Convention on Privileges and Immunities of the United Nations, to
take every measure necessary to secure the implementation of the privileges and
immunities accorded under Article 105 of the Charter to the Organization, to the
representatives of Members and to the officials of the Organization;

"4. Urges States which have not yet done so to ratify or accede to the Vienna
Convention on Diplomatic Relations of 18 April 1961;

"5. Urges States, whether or not they are parties to the Vienna Convention on
Diplomatic Relations, to take every measure necessary to secure the implementation
of the rules of international law governing diplomatic relations, and in particular to
protect diplomatic missions and to enable diplomatic agents to fulfil their tasks in
conformity with international law."

At the 1015th meeting of the Sixth Committee, the representative of India, on behalf of
the sponsors, revised the draft resolution so as to include in the preamble, immediately
after the words "The General Assembly", a paragraph beginning "Having considered the
item entitled:", followed by the title of the item (A/C.6/L.635/Rev.l). The sponsors listed
above were joined by Finland, Indonesia and Nigeria (A/C.6/L.635/Rev.I) and by Belgium,
Denmark and Norway (A/C.6/L.635/Rev.l/Add.l). The draft resolution, as revised, was
identical with that adopted and proposed by the Sixth Committee (see para. 25 below).

III. Debate

A. GENERAL OBSERVATIONS

10. There was widespread agreement on the importance of diplomatic privileges and
immunities for the maintenance of friendly relations between States and for the effective
conduct of international organizations. As many speakers noted, it had been recognized
since the earliest times that the representatives sent on behalf of one State to another
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should enjoy a special status so as to enable them to perform their functions under
conditions of adequate security and without being subject to pressures or constraint on the
part of transit or receiving States. The same considerations applied, mutatis mutandis,
in the case of representatives of Member States to the United Nations and with respect
to the Organization itself and its staff. The development of international organizations
since 1945, the availability of rapid means of transport and the increase in the number
of independent States had, indeed, all served to emphasize the significance of the relevant
international rules and agreements.

11. As one representative observed, privileges and immunities were not a favour
which was granted but a prerequisite for the fulfilment of diplomatic functions, and they
were designed to ensure the maintenance of official contacts at all times. Because the
recognized principles and practices of diplomatic privileges and immunities were essential
for the meaningful conduct of international affairs, it was said that a failure to observe
those principles and practices constituted not merely a threat to the relations between the
States immediately involved, but was of concern to the international community as a
whole. Having regard to this fact and to the central position of the United Nations in
present-day international relations, all speakers endorsed the suggestion that the General
Assembly should take the opportunity to reaffirm unequivocally the importance of
scrupulous respect for privileges and immunities. While representatives and States were
under an obligation, for their part, not to abuse the privileges and immunities which were
granted, it was felt that an appeal should be made to States to take all proper measures to
secure the implementation of the rules concerned. By so doing, it was said, the General
Assembly would help to reverse the apparent trend to disregard the privileges and immu-
nities owed to official missions and their staff.

12. The rules governing privileges and immunities were stated to have acquired the
status of norms of international law, major steps in this process being the adoption in 1946
of the Convention on the Privileges and Immunities of the United Nations and in 1961 of
the Vienna Convention on Diplomatic Relations, both prepared under United Nations
auspices. As one representative pointed out, the topic under discussion involved no
difficulty with regard to the content of the law, which from a juridical standpoint was clear
and well-developed, but there was difficulty in ensuring that the provisions in question were
invariably respected. As a means towards that end, many speakers expressed the hope
that States which had not yet done so would become parties to the 1946 Convention and
to the Vienna Convention on Diplomatic Relations. It was stated by one of the sponsors
of draft resolution A/C.6/L.635 that the appeal made in that proposal to the effect that
States which had not yet done so should become parties to those Conventions was without
prejudice to the constitutional and administrative procedures required in various countries.

13. During the debate, reference was made to a number of specific incidents and
disputes involving the application of privileges and immunities, in particular to the situation
referred to in the Secretary-General's report to the Security Council and to all Member
States. Many representatives expressed their appreciation of the efforts of the Secretary-
General, which had contributed to the practical resolution of that situation.

B. OBSERVATIONS RELATING PARTICULARLY TO THE PRIVILEGES AND IMMUNITIES OF THE
REPRESENTATIVES OF MEMBER STATES TO THE UNITED NATIONS, AND OF THE ORGANI-

ZATION AND ITS STAFF

14. The need for the representatives of Member States to the United Nations, the
Organization and its staff to enjoy appropriate privileges and immunities was recognized
by all speakers. It was emphasized that if Member States wished the work of the
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Organization to be properly carried out, they must be prepared to observe strictly the
immunities designed to secure the free and successful performance of its functions. It was
generally agreed that the Organization itself had an interest in the enjoyment by the
representatives of Member States of the privileges and immunities necessary to enable
them to carry out their tasks and that the Secretary-General should maintain his efforts
to ensure that the privileges and immunities concerned were respected.

15. As regards the content of those privileges and immunities, reference was made
to the provisions of Article 105 of the Charter of the United Nations and to the Convention
on the Privileges and Immunities of the United Nations, adopted by the General Assembly
in 1946 in order to determine the details of the application of paragraphs 1 and 2 of that
Article. The view was expressed that the contents of the 1946 Convention now formed
part of general international law as between the Organization and its Members and were
accordingly binding on States, even in the absence of an express act of accession. Attention
was also drawn to the obligations imposed on Member States under Article 105 of the
Charter, irrespective of their specific accession to the 1946 Convention. In the light of the
appeal in paragraph 2 of draft resolution A/C.6/L.635/Rev.l and Add.l that Member
States which had not yet done so should accede to the 1946 Convention, two representatives
explained that, despite the statement by one of the sponsors of that draft resolution that
the request was without prejudice to internal constitutional and administrative procedures,
their delegations would be obliged to abstain in a separate vote on that provision. One of
the two representatives also abstained in the vote on the draft resolution.

16. As regards the position at United Nations Headquarters, reference was made to
the fact that the host State was not yet a party to the Convention on the Privileges and
Immunities of the United Nations. It was stated that it was anomalous that although the
Headquarters Agreement and the 1946 Convention were stated in the former instrument
to be complementary, the United States had nevertheless not acceded to the latter. The
hope was expressed that the United States would in fact take the necessary steps to become
a party to the 1946 Convention and so regularize the situation. Some representatives drew
attention to what they considered were other unsatisfactory features of the present
arrangements. Besides references to specific incidents which had occurred, the application
by the host State of the principle of reciprocity in determining the treatment to be given
to the representatives of individual Member States was criticized on the ground that this
principle was inappropriate outside the framework of bilateral relations. One representative
declared that the practice whereby permanent observer status was given only to the
representatives of States which, although not members of the United Nations, were
members of one or more of the specialized agencies and were generally recognized by
Members of the United Nations, was arbitrary and discriminatory.

17. In replying to the criticisms made regarding the position at United Nations
Headquarters, the representative of the United States declared that his country had made,
and was making, every effort to solve problems as they arose and to discharge its responsi-
bilities under the Charter and other governing legal instruments, in good faith and to the
best of its ability. He denied that his Government had in any way created difficulties
hampering the legitimate functioning of the delegation of any Member State. While there
were, of course, unavoidable inconveniences and even injuries, which occurred despite
the best efforts of governmental authorities to prevent them, these should be sharply
distinguished from incidents involving the tacit or deliberate participation of Governments,
which constituted the main threat to the viability of the system of privileges and immunities.

18. At the close of the Sixth Committee's discussion of the item at its 1016th meeting
on 6 December 1967, the Legal Counsel, speaking as the representative of the Secretary-
General, made a statement (see above, document A/C.6/385).
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19. At the conclusion of the Legal Counsel's statement, the Chairman proposed
that the Committee should not discuss the statement but that this action should not be
taken to imply that the Sixth Committee had adopted any position with regard to it. On
this understanding, it was unanimously decided that the entire statement should be
circulated as a Committee document.

IV. Voting

20. At its 1016th meeting, on 6 December 1967, the Sixth Committee decided to
vote first on draft resolution A/C.6/L.635/Rev.l and Add.l. The representative of Algeria
announced that the sponsors of draft resolution A/C.6/L.633 would not insist that it be put
to the vote. The representative of Dahomey announced that the sponsors of draft
resolution A/C.6/L.634 and Add.l and 2 would not insist that it be put to the vote if draft
resolution A/C.6/L.635/Rev.l and Add.l was adopted. The Committee then proceeded
to vote on draft resolution A/C.6/L.635/Rev.l and Add.l.

21. At the request of the representative of Venezuela, a separate vote was taken by
roll-call on paragraph 2 of the draft resolution, which was adopted by 84 votes to none,
with 4 abstentions. The voting was as follows:

In favour: Afghanistan, Algeria, Argentina, Australia, Austria, Belgium, Brazil,
Bulgaria, Burma, Burundi, Byelorussian Soviet Socialist Republic, Canada, Chad, Chile,
China, Congo (Brazzaville), Congo (Democratic Republic of), Cuba, Czechoslovakia,
Dahomey, Denmark, Ecuador, Ethiopia, Finland, France, Gabon, Ghana, Greece,
Guatemala, Guinea, Guyana, Honduras, Hungary, India, Indonesia, Iran, Iraq, Ireland,
Israel, Italy, Ivory Coast, Japan, Jordan, Kenya, Kuwait, Liberia, Libya, Madagascar,
Malaysia, Mali, Malta, Mauritania, Mexico, Mongolia, Netherlands, New Zealand, Niger,
Nigeria, Norway, Pakistan, Philippines, Poland, Romania, Rwanda, Senegal, Sierra Leone,
Somalia, Spain, Sudan, Sweden, Syria, Togo, Tunisia, Turkey, Uganda, Ukrainian Soviet
Socialist Republic, Union of Soviet Socialist Republics, United Arab Republic, United
Kingdom of Great Britain and Northern Ireland, United Republic of Tanzania, United
States of America, Upper Volta, Yugoslavia, Zambia.

Against: None.
Abstaining: Botswana, Colombia, Portugal, Venezuela.

22. In a separate vote, requested by the representative of France, paragraph 3 of the
draft resolution was adopted by 83 votes to 2, with 2 abstentions.

23. In a roll-call vote requested by the representative of Guinea, the draft resolution
as a whole was adopted by 88 votes to none with 1 abstention.

In favour: Afghanistan, Algeria, Argentina, Australia, Austria, Belgium, Botswana,
Brazil, Bulgaria, Burma, Burundi, Byelorussian Soviet Socialist Republic, Canada, Chad,
Chile, China, Congo (Brazzaville), Congo (Democratic Republic of), Cuba, Czechoslovakia,
Dahomey, Denmark, Ecuador, Ethiopia, Finland, France, Gabon, Ghana, Greece,
Guatemala, Guinea, Guyana, Honduras, Hungary, India, Indonesia, Iran, Iraq, Ireland,
Israel, Italy, Ivory Coast, Japan, Jordan, Kenya, Kuwait, Lesotho, Liberia, Libya, Mada-
gascar, Malaysia, Mali, Malta, Mauritania, Mexico, Mongolia, Netherlands, New Zealand,
Niger, Nigeria, Norway, Pakistan, Philippines, Poland, Portugal, Romania, Rwanda,
Senegal, Sierra Leone, Somalia, Spain, Sudan, Sweden, Syria, Togo, Tunisia, Turkey,
Uganda, Ukrainian Soviet Socialist Republic, Union of Soviet Socialist Republics, United
Arab Republic, United Kingdom of Great Britain and Northern Ireland, United Republic
of Tanzania, United States of America, Upper Volta, Venezuela, Yugoslavia, Zambia.

Against: None.
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Abstaining: Colombia.
24. Statements in explanation of vote were made before the vote at the 1016th meeting

by the representatives of Syria, Australia, the United Arab Republic, Iran, Spain and
Venezuela and, following the vote, by the representatives of Guinea, the Ivory Coast and
France. At the 1017th meeting of the Committee, on 7 December 1967, the representative
of Cameroon stated that by an error his delegation had not been present during the voting
but that if it had been present it would have voted for paragraphs 2 and 3 and for the
draft resolution as a whole. At the same meeting a statement in explanation of vote was
made by the representative of Colombia. The representative of Venezuela also made a
statement at that meeting regarding the voting procedure followed by the Sixth Committee
with respect to the draft resolution.

Recommendation of the Sixth Committee

25. The Sixth Committee recommends to the General Assembly the adoption of
the following draft resolution:

[Text adopted by the General Assembly without change. See "Resolution adopted by
the General Assembly" below.]

(b) Resolution adopted by the General Assembly

At its 1637th plenary meeting, on 18 December 1967, the General Assembly adopted
the draft resolution submitted by the Sixth Committee (see para. 25 above). For the final
text, see resolution 2328 (XXII) below.

2328 (XXII). Question of diplomatic privileges and immunities

The General Assembly,

Having considered the item entitled:
"Question of diplomatic privileges and immunities:

"(tf) Measures tending to implement the privileges and immunities of repre-
sentatives of Member States to the principal and subsidiary organs of the United
Nations and to conferences convened by the United Nations and the privileges
and immunities of the staff and of the Organization itself, as well as the obligations
of States concerning the protection of diplomatic personnel and property;

"(b) Reaffirmation of an important immunity of representatives of Member
States to the principal and subsidiary organs of the United Nations and to
conferences convened by the United Nations",

Recognizing the importance of the work of the organs of the United Nations and of
conferences convened by it and also of the contribution of the Organization itself and its
officials to the maintenance of peaceful relations and co-operation among States,

Conscious that the unimpeded functioning of the diplomatic channels for communi-
cation and consultation between Governments is vital to avoid dangerous misunderstanding
and friction,

Recognizing that, for the independent exercise of their functions, it is essential that
representatives of Member States, the United Nations itself and its officials, as well as
diplomatic agents, shall enjoy the necessary privileges and immunities,
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Recalling that Article 105 of the Charter of the United Nations provides that the
Organization shall enjoy in the territory of its Members such privileges and immunities as
are necessary for the fulfilment of its purposes and that representatives of the Members
of the United Nations and officials of the Organization shall similarly enjoy such privileges
and immunities as are necessary for the independent exercise of their functions in connexion
with the Organization,

Recalling further that the 1946 Convention on the Privileges and Immunities of the
United Nations 173 confirms and specifies the provisions of Article 105 of the Charter and
lays down rules, inter alia, regarding the immunity of the property and the inviolability of
the premises of the Organization, regarding facilities for its official communications and
regarding the privileges and immunities of representatives of Members to organs of the
United Nations and conferences convened by it while exercising their functions and during
their journey to and from the place of meeting,

Recalling that the rules of international law governing diplomatic relations embodied
in the Vienna Convention of 1961 I74 aim at protecting diplomatic missions and diplomatic
representatives and otherwise facilitating their functions,

Conscious of its duty to strengthen by every means peaceful relations and co-operation
among States,

1. Deplores all departures from the rules of international law governing diplomatic
privileges and immunities and the privileges and immunities of the Organization;

2. Urges States Members of the United Nations which have not yet done so to accede
to the Convention on the Privileges and Immunities of the United Nations, adopted by the
General Assembly of the United Nations on 13 February 1946;

3. Urges States Members of the United Nations, whether or not they have acceded
to the Convention on the Privileges and Immunities of the United Nations, to take every
measure necessary to secure the implementation of the privileges and immunities accorded
under Article 105 of the Charter to the Organization, to the representatives of Members
and to the officials of the Organization;

4. Urges States which have not yet done so to ratify or accede to the Vienna Con-
vention on Diplomatic Relations of 18 April 1961;

5. Urges States, whether or not they are parties to the Vienna Convention on
Diplomatic Relations, to take every measure necessary to secure the implementation of
the rules of international law governing diplomatic relations, and in particular to protect
diplomatic missions and to enable diplomatic agents to fulfil their tasks in conformity
with international law.

1637th plenary meeting
18 December 1967

173 United Nations, Treaty Series, vol. 1 (1946), No. 4, p. 15.
174 United Nations Conference on Diplomatic Intercourse and Immunities, Official Records,

vol. 11 (United Nations publications, Sales No.: 62.X.1), p. 82.
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B. Decisions, recommendations and reports of a legal character
by inter-governmental organizations related to the United Nations

1. UNITED NATIONS EDUCATIONAL, SCIENTIFIC
AND CULTURAL ORGANIZATION

Procedure for handling communications in individual cases involving human rights
in education, science and culture (72 Ex/29)—Decision 8.3 adopted by the
Executive Board at its 77th session175

The Executive Board,
1. Having considered document 77 Ex/29 concerning the procedure for handling

communications on individual cases involving human rights in education, science and
culture,

2. Bearing in mind the resolutions adopted by the Executive Board at its 30th ses-
sion (1952) and at its 37th session (1954) postponing any final decision to a later date,

3. Having considered the procedure at present followed by the United Nations Com-
mission on Human Rights, in accordance with Economic and Social Council resolu-
tion 728 F (XXVIII) of 30 July 1959,

4. Finds that UNESCO is not authorized under its Constitution to take any measures
in connexion with complaints regarding human rights, which can be entertained only in
accordance with the Covenants and Protocols subscribed to by Member States;

5. Decides, therefore, that communications addressed to UNESCO in connexion
with individual cases alleging a violation of human rights in education, science and culture
shall be handled by it in the same manner as is stipulated in Economic and Social Council
resolution 728 F (XXVIII), except in cases where the author of the complaint does not
wish that his name should be mentioned;

6. Requests the Director-General, in accordance with the said procedure to bring
the communications in question to the notice of the Special Committee on Discrimination
in Education;

7. Decides to extend the terms of reference of the Committees for this purpose;
8. Expresses the hope that the study of procedures at present being carried out by

the United Nations and its specialized agencies will lead in the near future to a satisfactory
solution.

2. INTERNATIONAL CIVIL AVIATION ORGANIZATION

Resolution adopted by the Council on nationality and registration
of aircraft operated by international operating agencies

The Council,

Considering the provisions of Article 77 of the Convention on International Civil
Aviation, the last sentence of which reads: "The Council shall determine in what manner
the provisions of this Convention relating to nationality of aircraft shall apply to aircraft
operated by international operating agencies.",

Considering the Report on this subject of the Legal Committee, Doc 8704-LC/155,
22/9/67, Annex C,

178 Extract from document 77 EX/Decisiotis.
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Considering the conclusions of the Legal Committee as expressed in the said Report,
Agreeing that, without any amendment to the Convention on International Civil

Aviation, the provisions of the Convention can be made applicable, by a determination
of the Council under said Article 77, to aircraft which are not registered on a national
basis, such as aircraft "jointly registered" or "internationally registered" (which concepts
are defined in Appendix 1 hereto) subject, however, to fulfilment of certain basic criteria,
which have been established by the Council,

Holding that a determination by the Council pursuant to, and within the scope of,
said Article 77 of the Convention, and made in accordance with the procedures indicated
below, will be binding on all Contracting States and that, accordingly, in the case of aircraft
which are jointly registered or internationally registered and in respect of which the basic
criteria which have been established by the Council are fulfilled, the rights and obligations
under the said Convention would be applicable as in the case of nationally registered
aircraft of a Contracting State,

Resolves that the process of determination contemplated in said Article 77 shall include
the application of the basic criteria which have been established by the Council to each
particular plan for joint or international registration which might be brought before it,
with appropriate and definite information relating to and describing such plan, by States
constituting the international operating agency concerned;

Decides, with regard to the establishment of the basic criteria referred to in the three
preceding paragraphs, as follows:

(a) In cases of joint registration, to adopt the basic criteria specified in Part I
of Appendix 2 hereto;

(b) In cases of international registration, to be guided by Part II of Appendix 2
hereto;
Notes, in connection with the foregoing process of determination, that, while the

Council has discretion to arrive at such determination as it deems appropriate, in the case
of joint registration described in Appendix 3 hereto, there should be little problem in
regard to the fulfilment of the basic criteria specified in Part I of Appendix 2 hereto and,
therefore, a determination by the Council in such or similar cases should merely be formal
and could automatically be given;

Notes also that other cases of joint registration and all cases of international registration
may well require different approaches;

Decides that, upon completion of the process of determination as specified above for
a particular plan which in the opinion of the Council would satisfy the basic criteria
specified in Appendix 2 hereto, the manner of application of the provisions of the
Convention relating to nationality of aircraft be as follows:

(1) In the case of joint or international registration, all the aircraft of a given
international operating agency shall have a common mark, and not the nationality
mark of any particular State, and the provisions of the Convention which refer to
nationality marks (Articles 12 and 20 of the Convention) and Annex 7 to the
Convention shall be applied mutatis mutandis;

(2) Without prejudice to the rights of other Contracting States as provided for
in C of Appendix 2 hereto and in Note 2 therein, each such aircraft shall, for the
purposes of the Convention, be deemed to have the nationality of each of the States
constituting the international operating agency;

(3) For the application of Articles 25 and 26 of the Convention, the State which
maintains the joint register or the relevant part of the joint register pertaining to a
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particular aircraft shall be considered to be the State in which the aircraft is registered,
and

Declares that:

(1) This Resolution applies only when all the States constituting the international
operating agency are and remain parties to the Chicago Convention.

(2) This Resolution does not apply to the case of an aircraft which, although
operated by an international operating agency, is registered on a national basis.

Appendix 1

For the purpose of this Resolution
—the expression "joint registration" indicates that system of registration of aircraft according

to which the States constituting an international operating agency would establish a register other
than the national register for the joint registration of aircraft to be operated by the agency, and

—the expression "international registration" denotes the cases where the aircraft to be operated
by an international operating agency would be registered not on a national basis but with an
international organization having legal personality, whether or not such international organization
is composed of the same States as have constituted the international operating agency.

Appendix 2

BASIC CRITERIA

Part I—In the case of joint registration
A. The States constituting the international operating agency shall be jointly and severally

bound to assume the obligations which, under the Chicago Convention, attach to a State of registry.
B. The States constituting the international operating agency shall identify for each aircraft

an appropriate State from among themselves which shall be entrusted with the duty of receiving
and replying to representations which might be made by other Contracting States of the Chicago
Convention concerning that aircraft. This identification shall be only for practical purposes and
without prejudice to the joint and several responsibility of the States participating in the agency,
and the duties assumed by the State so identified shall be exercised on its own behalf and on behalf
of all the other participating States. (See also Note I below)

C. The operation of the aircraft concerned shall not give rise to any discrimination against
aircraft registered in other Contracting States with respect to the provisions of the Chicago
Convention. (See also Note 2 below)

D. The States constituting the international operating agency shall ensure that their laws,
regulations and procedures as they relate to the aircraft and personnel of the international operating
agency when engaged in international air navigation shall meet in a uniform manner the obligations
under the Chicago Convention and the Annexes thereto.

Part II—In the case of international registration the Council, in arriving at its determination
shall be satisfied that any system of international registration devised by the States constituting
the international operating agency gives the other member States of ICAO sufficient guarantees
that the provisions of the Chicago Convention are complied with. In this connection the criteria
mentioned in A, C and D above shall, in any event, be applicable, it being understood that
additional criteria may be adopted by the Council.

Note 1: In connection with B above, in the case of joint registration the functions of a State
of registration under the Convention (in particular, the issue of certificates of registration and the
issue and validation of certificates of airworthiness and of licences for the operating crew) shall
be performed by the State which maintains the joint register or the relevant part of the joint register
pertaining to a particular aircraft. In any case, the exercise of such functions shall be done on
behalf of all the States jointly.

Note 2: In connection with C above, and with reference to the undermentioned Articles of the
Chicago Convention, it is noted as follows:
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Article 7 (Cabotage): The mere fact of joint or international registration under Article 77
would not operate to constitute the geographical area of the multinational group as a cabotage
area.

Article 9 (Prohibited Areas) and Article 15 (Airport and Similar Charges): The mere
fact of joint or international registration under Article 77 will not affect the application of
these Articles.

Article 27 (Patent Claims): The requirement of this Article being that a given State should
be not only a party to the Chicago Convention but also a party to the International Convention
for the Protection of Industrial Property, it might be that, in a particular case, one or other
of the States constituting an international operating agency was not a party to the latter
Convention. In such case the interests of that State are not protected by the terms of Article 27.

Appendix 3

In connection with the present Resolution the Council had before it the following scheme
of joint registration, noting, at the same time, that other schemes might also be possible:

(a) The States constituting the international operating agency will establish a joint
register for registration of aircraft to be operated by the agency. This will be separate and
distinct from any national register which any of those States may maintain in the usual way.

(b) The joint register may be undivided or consist of several parts. In the former case
the register will be maintained by one of the States constituting the international operating
agency and in the latter case each part will be maintained by one or other of these States.

(c) An aircraft can be registered only once, namely, in the joint register or, in the case
where there are different parts, in that part of the joint register which is maintained by a
given State.

(d) All aircraft registered in the joint register or in any part thereof shall have one common
marking, in lieu of a national mark.

(e) The functions of a State of registration under the Chicago Convention (for example,
the issuance of the certificate of registration, certificate of airworthiness or licences of crew)
shall be performed by the State which maintains the joint register or by the State which maintains
the relevant part of that register. In any case, the exercise of such functions shall be done
on behalf of all the States jointly.

(/) Notwithstanding (e) above, the responsibilities of a State of registration with respect
to the various provisions of the Chicago Convention shall be the joint and several responsi-
bility of all the States which constitute the international operating agency. Any complaint
by other Contracting States will be accepted by each or all of the States mentioned.

3. INTERNATIONAL TELECOMMUNICATION UNION

Resolution No. 619—Question of the Territory of South West Africa176

The Administrative Council,

Noting

that on II November 1966, the Government of the Republic of South Africa deposited
with the General Secretariat an instrument of accession, on its own behalf and on behalf
of the Territory of South West Africa, to the International Telecommunication Convention
(Montreux, 1965);

178 Ref. Docs. 3643, 3689 and 3713/CA22—May 1967.
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Noting however
that on 27 October 1966, the General Assembly of the United Nations had adopted
Resolution No. 2145 (XXI) under which it decided:

"that the Mandate conferred upon His Britannic Majesty to be exercised on his
behalf by the Government of the Union of South Africa is therefore terminated, that
South Africa has no other right to administer the Territory and that henceforth South
West Africa comes under the direct responsibility of the United Nations";

Considering
that a majority of the Members of the Union approved the proposal of the Council
contained in circular-telegram 15/18 of 18 May~1967;

Resolves

that the Government of the Republic of South Africa no longer has the right to represent
the Territory of South-West Africa within the Union;

Instructs the Secretary-General

to bring this Resolution to the attention of Members of the Union and to that of the
Secretary-General of the United Nations.
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