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Chapter V

DECISIONS OF ADMINISTRATIVE TRIBUNALS OF THE
UNITED NATIONS AND RELATED
INTERGOVERNMENTAL ORGANIZATIONS'

A. DEcisIONS OF THE UNITED NATIONS ADMINISTRATIVE TRIBUNAL®

1. Judgement No. 1382 (9 May 2008): Applicant v. The Secretary-General
of the United Nations®

RECEIVABILITY OF APPEAL—ABOLITION OF POST—EXPIRATION OF CONTRACT—AGREEMENT
TO NOT CONTEST ABOLITION OF POST— CLAIM FOR TERMINATION INDEMNITY—DISTINCTION
TO BE MADE BETWEEN SUBSTANCE OF AGREEMENT AND ITS APPLICATION

The Applicant joined the United Nations Environmental Programme (UNEP) on a
series of short-term contracts in August 1981. From 1982 she was employed on a series of
fixed-term appointments for a period of approximately 20 years. On 16 November 2001,
the Applicant was informed that, as a result of a general restructuring of the office, her post
would be abolished on 31 December 2001. On an exceptional basis, however, her contract
was extended for five months on the condition that she signed an agreement stating that

! In view of the large number of judgements which were rendered in 2008 by the administrative
tribunals of the United Nations and related intergovernmental organizations, only those judgements
which address significant issues of United Nations administrative law or are otherwise of general inter-
est have been summarized in the present edition of the Yearbook. For the full text of the complete series
of judgements rendered by the tribunals, namely, Judgements Nos. 1372 to 1433 of the United Nations
Administrative Tribunal, Judgments Nos. 2667 to 2765 of the Administrative Tribunal of the Interna-
tional Labour Organization, Decisions Nos. 378 to 388 of the World Bank Administrative Tribunal, and
Judgment No. 2008-1 of the International Monetary Fund Administrative Tribunal, see, respectively,
documents AT/DEC/1372 to AT/DEC/1433; Judgements of the Administrative Tribunal of the Interna-
tional Labour Organization: 104th and 105th Sessions; World Bank Administrative Tribunal Reports,
2008; and International Monetary Fund Administrative Tribunal Reports, Judgement No. 2008-1.

> The Administrative Tribunal of the United Nations is competent to hear and pass judg-
ment upon applications alleging non-observance of contracts of employment of staff members of
the United Nations Secretariat or of their terms of appointment. In addition, the Tribunal’s com-
petence extends to the United Nations Joint Staff Pension Fund (including cases from all special-
ized agencies that participate in the Fund and which have accepted the jurisdiction of the Tribunal
in Pension Fund cases), the United Nations Programmes and Funds, such specialized agencies and
related organizations that have accepted the competence of the Tribunal (the International Mari-
time Organization and the International Civil Aviation Organization), the staff of the Registries of
the International Court of Justice and the International Tribunal for the Law of the Sea, and the staff
of the International Seabed Authority. For more information about the United Nations Adminis-
trative Tribunal and the full texts of its judgements, see http://untreaty.un.org/UNAT/main_page.htm.

* Spyridon Flogaitis, President; Jacqueline R. Scott, Vice-President; and Brigitte Stern, Member.
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she would not appeal against the decision to abolish her post. On 13 December 2001, the
Applicant signed the official letter notifying her of the abolition of her post and stipulating
that she would not appeal against that decision.

On 6 May 2002, the Applicant addressed a letter to Human Resources Management
Service (HRMS), requesting a termination indemnity, to which she believed she was enti-
tled under relevant staff regulations and rules. On 13 May 2002, the Applicant received
an e-mail from HRMS, stating that she was not entitled to the payment of a termination
indemnity because UNEP had not terminated her contract before it was due to expire.
Subsequently in June, the Applicant requested a review of the decision of 13 May. While
she received a confirmation that her letter had been received on 2 July 2002, the Secretary-
General did not respond to her within the two-month limit. The Applicant consequently
submitted an appeal to the Joint Appeals Board (JAB) on 25 September 2002.

The JAB adopted its report on 5 April 2005, in which it rejected the appeal as non-
receivable. The JAB first found that the decision of which the Applicant was requesting
review was the decision of 16 November 2001, notifying her of the abolition of her post,
and that the appeal thus was time-barred. Furthermore, since the Applicant had signed
the agreement waiving her right to contest the abolition of the post, her appeal was non-
receivable ratione materiae.

In a letter dated 15 July 2005, the Secretary-General informed the Applicant that he
had accepted the findings set out in the JAB’s report and that he had decided to take no
further action on her appeal. On 28 December 2005, the Applicant filed an appeal with
the Tribunal.

The Tribunal assessed the report of the JAB and concluded that the it had been mis-
taken in its failure to distinguish between the two decisions at hand, namely the first
decision of 16 November 2001, announcing the abolition of the Applicant’s post, and the
second decision of 13 May 2002, stipulating that the Applicant was not entitled to a termi-
nation indemnity. This mistake had impacted upon both grounds of non-receivability. The
Tribunal stated that, as it was in fact the decision of 13 May 2002 which the Applicant had
appealed, her appeal had been filed within the two-month time limit.

The Tribunal further addressed the scope of the no-contest agreement. The Tribunal
registered its concern about such a practice, which might, depending on the circumstanc-
es, be regarded as duress of such magnitude as to render the no-contest agreement null and
void and, consequently, to preclude its consideration by the Tribunal. The Tribunal noted
that such a question could be posed in the present case, although the Applicant had not
contested the agreement on this point. The Tribunal continued to point out that, in any
event, the agreement did not have the scope attributed to it by the JAB or the Respondent.
In the view of the Tribunal, the agreement of 13 December 2001 clearly dealt only with the
decision to abolish the post. The Applicant had not waived her right to appeal against the
decision of 13 May 2002 denying her a termination indemnity.

The Tribunal recalled Judgment No. 955 which also involved a no-contest agreement,
where the Tribunal had stated that the question of interest on the sums owed to the Appli-
cant by the Administration concerned not the substance of the agreement but its applica-
tion, which did not fall within the scope of the no-contest agreement. Similarly, in the
present case, the distinction should be drawn between the substance of the agreement,
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i.e., the abolition of the post, and its application, i.e., the non-payment of a termination
indemnity.

The Tribunal took the view that remanding the case to the JAB would serve little
purpose; besides neither the Applicant nor the Respondent had requested it to do so. Thus,
the Tribunal proceeded to order the parties to submit their arguments on the merits of the
case by 1 June 2008 at the latest.

2. Judgement No. 1387 (8 October 2008): Applicant v. The Secretary-General
of the United Nations'

CLASSIFICATION OF POST—RIGHT OF APPLICANT TO BE GIVEN FAIR AND FULL CONSIDERATION
IN PROMOTION EXERCISE—INTERVENTIONS BY PERSONS HAVING A RIGHT WHICH MIGHT
BE AFFECTED BY THE JUDGEMENT TO BE GIVEN BY THE TRIBUNAL—BROAD DISCRETION
ENJOYED BY THE SECRETARY-GENERAL IN PERSONNEL MATTERS—ORGANIZATION SHOULD
NOT CONCEAL FROM STAFF MEMBERS PERTINENT INFORMATION CONCERNING THEIR FUTURE
NOR BEHAVE IN SUCH A MANNER AS TO RENDER STAFF MEMBERS ENTIRELY DEMORALISED
AND DISILLUSIONED—CUMULATIVE EFFECT OF THE FACTS OF THE CASE REVEAL A LACK
OF TRANSPARENCY WHICH HAD DEMORALIZED THE APPLICANT IN A WAY AMOUNTING TO
HARASSMENT

The Applicant entered the service of United Nations Population Fund (UNFPA) in
January 1987 as a Junior Professional Officer at the L-2 level. At the time of the events
which gave rise to his application, he held a permanent appointment at the P-4 level. In
January 1998, the Applicant was reassigned to an unclassified post while keeping his per-
sonal level of P-4. The post was classified in June 2000 at the P-5 level. The Applicant was
not formally notified of the decision in 2000, but learned of it in April 2001.

The Applicant initiated in 1999 and 2002 recourse proceedings as he had not been
considered for promotion in two promotion exercises. With regard to the first promotion
exercise, the Appointment and Promotion Board (APB) found on 13 October 1999 that it
could not recommend a promotion as, at the time of the promotion exercise, there had not
been a P-5 position available. With regard to the second promotion exercise, the Appli-
cant was informed on 12 September 2002 that he had been unsuccessful for performance
reasons.

In January 2003, the Applicant was assigned to a non-core position as a Finance Spe-
cialist, which had been classified at the L-4 level; and he would hold a general lien against
a P-4 post. This reassignment was confirmed on 5 March 2003, and on 30 April he request-
ed administrative review of this decision. The Applicant lodged an appeal with the Joint
Appeals Board (JAB) on 30 June 2003, and the JAB delivered its report on 6 January 2005.
While the JAB concluded that the Applicant had in fact received full and fair consideration
in the two promotion exercises and that he had failed to prove that he had been the victim
of prejudice and discrimination, it found that UNFPA had violated his rights in failing to
inform him of the classification of the post to the P-5 level.

On 25 May 2005, the Applicant was informed that the Secretary-General had decided
to accept the JAB’s reccommendation. On the same day, he lodged the present application
before the Tribunal.

* Spyridon Flogaitis, President; and Brigitte Stern and Goh Joon Seng, Members.
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The Tribunal first addressed the receivability of the number applications for interven-
tion which it had received. As none of the applicants appeared to have a right which might
be affected by the judgement to be given by the Tribunal, the applications were dismissed.
Nevertheless, the Tribunal called them as witnesses in the oral hearings since they might
be in a position to provide valuable evidence in the Applicant’s case.

As to the substance of the case, the Tribunal recalled its consistent jurisprudence
recognizing the broad discretion enjoyed by the Secretary-General in matters of per-
sonnel. It noted, however, that this discretion was not unfettered, and that the Tribunal
had clearly determined the control standards it exercised in promotion cases. It recalled
Judgment Nos. 362 (1986), 828 (1997) and 1231 (2005) in which it had stated that “it is
indispensable that ‘full and fair consideration’ should be given to all applicants for a
post,” and that “the Administration must be able to make at least a minimal showing that
the staff member’s statutory right was honoured in good faith in that the Administration
gave its ‘fullest consideration’ to it [the application].” In Judgment No. 834 (1997) it held
that the Tribunal “may not substitute its judgement for that of the Secretary-General, in
the absence of evidence showing bias, prejudice, improper motivation or extraneous fac-
tors” (emphasis added).

The Tribunal noted that the Applicant claimed that his non-promotion to the P-5
level was the result of prejudice and discrimination; and, in more general terms, he
and the interveners allege a reigning atmosphere of prejudice at UNFPA. The Tribunal
recalled that the Applicant was a staff member holding a permanent appointment, who
considered himself worthy of a P-5 position, and who wished for such a promotion.
As to the first promotion exercise, the Tribunal found the justification given for non-
promotion, namely that at the time no post existed at P-5 level, to be entirely reasonable.
However, the Tribunal was not persuaded by the newly-founded concerns regarding the
Applicant’s performance, which were given as reasons following the second promotion
exercise. It was not clear to the Tribunal what performance issues—if any—had arisen
between the two promotion exercises, and the Tribunal found that no adequate explana-
tion had been provided on this matter.

The Tribunal further underlined that it is in the interest of the Administration to treat
staff members with the respect they deserve, as they are the ones who give their competen-
cies and lives to enable the Organization to achieve its goals. The Administration should
neither conceal from staff members pertinent information concerning their future nor
behave in such a manner as to render staff members entirely demoralised and disillusioned
with the Organization. The Tribunal expressed its deep concern at the number of long-
serving staff members whose testimony in this case had indicated a lack of confidence in
their employer.

The Tribunal recalled its Judgement No. 1290 (2006) in which it had decided that
“[t] he cumulative effect of the facts in the case, reveal a lack of transparency in the way the
Administration dealt with the Applicant and clearly destabilized him in a way which the
Tribunal views as harassment justifying compensation.” It found that the Applicant had
suffered the same fate in the present case, and awarded him compensation in the amount
of three months’ net base salary.
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3. Judgement No. 1388 (8 October 2008): Applicant v. The Secretary-General
of the United Nations®

COMPENSATION TO BENEFICIARIES FOLLOWING THE DEATH OF A STAFF MEMBER—
COMPENSATION UNDER APPENDIX D OF THE STAFF RULES AND UNDER THE MALICIOUS ACT
INSURANCE PorLicy (MAIP)—DUTY OF GOOD FAITH OWED BY THE ORGANIZATION—DUTY
TO CONDUCT AN ADEQUATE INVESTIGATION OF THE DEATH OF A STAFF MEMBER—DUTY TO
PURSUE APPLICANT’S CLAIM UNDER MAIP FAIRLY, EFFECTIVELY AND EFFICIENTLY IN HER
BEST INTEREST— COMPENSATION UNDER APPENDIX D OF THE STAFF RULES CLEARLY NOT
“REASONABLE COMPENSATION” AS REQUIRED BY STAFF REGULATION 6.2

The Applicant was the spouse of Dr. C, a staff member of the United Nations Devel-
opment Programme (UNDP) who died in 2000 on an official mission to Kisangani in the
Democratic Republic of the Congo. On 18 August 2000, Dr. C was found hanged in his
hotel room. Following his death, the United Nations Mission in the Democratic Republic
of the Congo (MONUC) and the United Nations Security Coordinator (UNSECOORD)
conducted investigations regarding his death. These investigations did not, however, lead
to a clear conclusion. Upon the Applicant’s request for compensation under appendix D
to the staff rules, the Advisory Board on Compensation Claims (ABCC) recommended
to the Secretary-General that the death be recognized as attributable to the performance
of official duties, and that the Applicant be compensated accordingly. On 3 January 2002,
the Secretary-General decided to follow the ABCC recommendation, and awarded the
Applicant compensation.

The Applicant subsequently requested that a claim be submitted for compensa-
tion under the Malicious Act Insurance Policy (MAIP), which was administered by
UNSECOORD and reviewed and determined by the insurance carrier. The Applicant also
requested to receive copies of the documents submitted by UNSECOORD to the insurer
and the broker. This request was rejected by UNDP, as staff members were not parties to
the policy. On 2 December 2002, the Applicant was informed by UNDP that the under-
writers of the MAIP had concluded that there had been no evidence that Dr. C. had died
as a result of an insured contingency covered in the policy, and that UNDP therefore had
decided not to make a payment under the MAIP. On 4 February 2003, UNDP informed the
Applicant’s lawyer of the decision to consider the case closed unless further evidence was
provided which could establish that Dr. C. died under circumstances covered by MAIP.

The Applicant requested administrative review of this decision and, on 6 June 2003,
lodged an appeal with the Joint Appeals Board (JAB). In its report, the JAB found that UNSE-
COORD had acted in compliance with relevant laws and concluded that the Applicant had
no grounds for contesting the decision. However, the JAB urged the Secretary-General to
take necessary actions to update the obsolete calculation methods for compensation and to
increase the monthly amount awarded to the Applicant to a more appropriate level. Never-
theless, the Secretary-General rejected this recommendation on the grounds that there was
no legal basis for it. The Applicant subsequently filed the application with the Tribunal.

The Tribunal noted that the current dispute had arisen because of the uncertainty as to
how and by whose hand Dr. C had died, and that unfortunately this central issue was highly
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unlikely to be solved after some eight years. The Tribunal observed that its Statute did not
envisage the possibility of the Tribunal’s conducting fact findings. It thus took as the starting
point the Secretary-General’s acceptance of the ABCC recommendation according to which,
while it was not be possible to conclude whether Dr. C had died from suicide or homicide, his
death should be recognized as attributable to the performance of official duties.

The Tribunal observed that a claim could only be made where there had been a breach
of an express or implied contractual duty owed to Dr. C or to those whom he had named
as beneficiaries under the MAIP. Thus, the fact that the Applicant was herself a United
Nations Volunteer staff did not grant her a cause of action under MAIP; however, she did
have rights as a beneficiary under her husband’s terms of appointment.

The Tribunal noted that the relevant contractual duty of the Organization, as the
assured and the administrator of claims made by staff members who are Insured Persons
and their beneficiaries, may be variously described as a duty to act fairly and in good faith,
as a duty not to undermine trust and confidence as between the Organization and its staff
members and their beneficiaries, or as a duty of mutual co-operation to achieve the objec-
tives of the contract. In the context of this case, the specific duties of the Organization
were, first, to conduct an adequate investigation of the death or verify that one had been
conducted; and second, to pursue the Applicant’s claim under MAIP fairly, effectively and
efficiently in her best interests.

First, UNSECOORD failed to discharge its responsibility under the guidelines on
“Actions required in case of death of staff members under suspicious or unclear circum-
stances,” issued in 1994. According to the facts, there had been no real criminal investiga-
tion in Kisangani immediately following the death of Dr. C, as serious problems existed
with regard to matters such as securing the crime scene, local police involvement, treat-
ment of witnesses, evidence, etc. Such circumstances made it incumbent on UNSECOORD
to conduct a thorough investigation of its own and to be cautious about its findings in
view of the absence of a proper investigation by local police and MONUC. UNSECOORD
report was seriously defective in a number of important respects, including undue weight
attached to Dr. C’s state of depression, the absence of adequate explanations for rejecting
the autopsy report which had concluded that the injuries suggested a homicide, the lack of
reference to evidence which might point to assault, etc. As a whole, the investigation report
was superficial and made no reference to difficulties with the local police or MONUC
inquiries, which rendered its definite and unqualified conclusion that Dr. C. had commit-
ted suicide far too strong.

Second, the submission of the claim under MAIP seriously failed to present a fair
and impartial description of the circumstances, as it had highlighted the weaknesses of
the claim. The Tribunal considered that the claim must have been prejudiced by the con-
struction which favoured the suicide theory, the inaccurate account of the ABCC balanced
reasoning, the disorder of the documentation, and an inter-office memorandum which
had suggested the insurer to reject the claim if they saw fit. The Tribunal also pointed
out failures of due process by the Organization. Provided in the standard UNSECOORD
procedure, a committee should have been convened to review the claim under the MAIP
before it went to the underwriters: there was no evidence that such a meeting had taken
place, which constituted a serious irregularity. A further failure of due process had been
the lack of transparency by the Organization in its dealings with the Applicant. The duty
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of good faith required UNSECOORD to share all the facts relevant to the claim with the
Applicant, not only because of the contractual duty, but also in light of the Applicant’s
moral interest in knowing the full circumstances of her husband’s death.

Accordingly, the Tribunal found that the Applicant had established that the MAIP
claim had been seriously mishandled by the Organization, for which the she was entitled
to compensation. The Tribunal considered that, had the claim been properly handled, it
was not unlikely that the insurer would have felt obliged to negotiate a settlement of the
claim in order to avoid litigation. In light of all the circumstances, the Tribunal assessed
the compensation due to the Applicant at USD 250,000, which exceeded the compensation
cap but was justified by the reckless and callous treatment by the Organization.

As to the level of compensation granted the Applicant under appendix D, the Tribunal
was convinced by the fact that this appendix no longer provided a scheme for “reasonable
compensation” concerning the death of a staff member, as required by staff regulation 6.2.
The Tribunal noted that the fact that a negative entitlement was reached after the pension
deduction indicated that the cap was outdated, as the pension benefit had been updated
while the appendix D caps had not.

With regard to ex gratia payments, the Tribunal agreed that it was not an appropriate
method for offsetting inadequacies in entitlements under appendix D; rather, it was intended
to cover only the situation where a person was ineligible to claim benefits under appendix D.
The Tribunal stated that it had no power to invalidate or amend the specific caps in appen-
dix D; however, it strongly urged the Secretary-General to review and revise them.

Finally, the Tribunal addressed the Applicant’s claims for compensation for the
alleged failure to safeguard Dr. C’s personal safety and to take good care of his health and
welfare. The Tribunal found that these claims were irreceivable, as the Applicant had never
requested administrative review of that question, and as it was not sufficiently linked to the
contested administrative decision of UNDP.

The Tribunal finally addressed two ancillary matters. First, the Tribunal could not
accept, and would not abide by, the condition imposed by the Respondent that the docu-
ments submitted be reviewed in confidentiality. Second, the Tribunal rejected the Appli-
cant’s application for costs, as it was not satisfied that the Applicant had been obliged to
incur unreasonable costs in the present case.

4. Judgement No. 1389 (8 October 2008): Applicant v. The Secretary-General
of the United Nations®

IMPLEMENTATION OF THE DECISION TO ABOLISH POST—ABOLITION OF POST COINCIDING WITH
EXPIRATION OF CONTRACT—CLAIM FOR AMOUNT EQUIVALENT TO TERMINATION INDEMNITY—
RIGHT TO THREE MONTHS NOTICE—AGREEMENT TO NOT CONTEST SEPARATION FROM SERVICE—
OBLIGATION OF GOOD FAITH OWED BY INTERNATIONAL ORGANIZATIONS—PRINCIPLE OF
EQUALITY OF TREATMENT DUE TO ALL STAFF MEMBERS

The Applicant was a former staff member of the Untied Nations Environment Pro-
gramme (UNEP). On 2 May 2008, the Tribunal rendered Judgement No. 1382, in which
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the receivability of the application was addressed. Pursuant to the Tribunal’s order, both
parties submitted their arguments on the merits of the case.

In its former Judgement No. 1382, the Tribunal had noted that the Applicant had
clearly stated that she was not contesting the abolition of her post but was alleging a viola-
tion of her rights. The Tribunal found it appropriate to emphasize that what the Applicant
wanted was to not be separated from the United Nations after twenty years of service
without some financial compensation. In this regard, the Applicant was not claiming a
termination indemnity stricto sensu but an amount equivalent to termination indemnity of
twelve months’ net-base salary. The Tribunal stated that it would consider the application
in its entirety, but would rule only on the alleged violations connected with the circum-
stances surrounding the implementation of the abolition decision that might affect the
Applicant’s entitlement to financial compensation at the time of her separation.

The Tribunal first considered the way in which the Applicant had been treated by the
Administration at the time of her separation from service. It was well-established in the
Tribunal’s case-law that the normal expiration of a fixed-term contract which occurred
independently of the abolition of a post did not give rise to termination indemnity. Fur-
ther, staff rule 109.7 clearly provided that a temporary appointment for a fixed term should
expire automatically and without prior notice on the expiration date, and separation as a
result of such expiration should not be regarded as a termination within the meaning of the
Staff Regulations and Rules. The applicability of this rule was not contested. Thus, as the
Applicant’s contract was allowed to run until the end of its term, the Tribunal agreed with
the Respondent’s claim that the Applicant was not entitled to a termination indemnity
according to the Staft Regulations and Rules.

Nevertheless, the Tribunal emphasized the unfairness of situations such as that of the
Applicant, in which a staff member who had served the Administration for many years
received no compensation at the end of his or her service. The Tribunal noted that the
strict enforcement of staff rule 109.7 might, in some cases, produce unfair consequences
as regards the practice of using continuous, sequential fixed-term contracts throughout a
career. However, the Tribunal recalled that it was neither a political organ that could take
staff-management decisions, nor an adjudicating organ with the power to redress unsat-
isfactory situations on the basis of a sense of equity. The above opinions were expressed in
respect of very specific situations and in no way called into question the use of fixed-term
appointments in general. In this case, the Tribunal could therefore only apply the rule,
however unsatisfactory it might turn out to be in certain situations.

The Tribunal subsequently moved on to determine whether the implementation of
the decision to abolish the Applicant’s post was carried out in such a way as to constitute
a violation of the Applicant’s rights.

The Tribunal noted that making the date of abolition of the post, which conferred
entitlement to an indemnity if it interrupted a contract, coincide with the expiration of
the Applicant’s fixed-term appointment, which did not confer entitlement to an indemnity,
created at least the appearance of a lack of good faith and also made it all the more difficult
to determine the Applicant’s rights. The Administration had thus precluded the Applicant
from the possibility of obtaining a termination indemnity, by characterizing her situation
as the normal expiration of a fixed-term contract.
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The Tribunal recalled that the Administration was bound by certain fundamental
obligations towards all staff members, whether or not they had a permanent appointment.
It was thus beyond question that the Administration must observe the principle of good
faith in managing its staff, and the principle was particularly important upon the abolition
of a post.

The Tribunal noted the Administration’s total disregard of its obligations under staff
rule 109.1 (¢) (i), which required it to make efforts to place the staff member concerned
on a new post when a post was abolished, provided that there were posts available that
matched his or her profile. The Tribunal recalled that, when it was questionable whether a
staff member had been given every reasonable consideration, the burden of proof of having
done so was on the Administration. Yet, it appeared that the Administration had made
absolutely no attempt to place the Applicant on another post.

The Tribunal observed that, as the UNEP Administration regarded the Applicant’s
situation as the expiration of her fixed-term contract as far as the financial consequences
were concerned, UNEP should have followed the procedural rules provided for in its mem-
orandum of 31 May 1999. By its own initiative, UNEP issued the memorandum extend-
ing the practice of providing three months notice upon expiration of a contract to that of
a fixed-term contract. By not applying that rule to this case, UNEP did not observe the
principle of equality of treatment due to all staff members.

With regard to the argument put forth by the Respondent that the Applicant could
not benefit from the aforementioned practice because, under her no-contest agreement, she
had been given six months’ notice and a five-month contract extension, the Tribunal stated
that the extension could not, in any way, be considered as constituting three months notice.
The Tribunal rejected the reasoning of the Respondent as the additional months were solely
in return for the waiver of the Applicant’s right to contest the abolition of her post. The
Tribunal therefore concluded that the Administration had violated the Applicant’s right to
benefit from the 1999 memorandum on which staff members should be able to rely so as to
receive three months’ notice or, in the absence of such notice, suitable compensation.

In conclusion, the Tribunal declared that the decision to abolish the Applicant’s post
had been implemented in a way that had violated her right to fair and equitable treatment,
and ordered the Respondent to pay the Applicant an amount equivalent to nine months’
net-base salary.

5. Judgement No. 1390 (8 October 2008): Applicant v. The Secretary-General
of the United Nations®

COMPLETION OF PERFORMANCE EVALUATION WITHOUT PARTICIPATION OF STAFF MEMBER—
RIGHT TO FULL AND FAIR CONSIDERATION IN PROMOTION EXERCISES—STAFF MEMBER NOT
AFFORDED OPPORTUNITY TO REBUT NEGATIVE COMMENTS IN PERFORMANCE EVALUATION—
CONSISTENT AND UNFAILING RESPECT OF DUE PROCESS OF LAW BY THE ADMINISTRATION
IS THE FIRST AND FOREMOST PART OF ANY SUCCESSFUL AND SATISFACTORY SYSTEM OF
ADMINISTRATIVE JUSTICE

The Applicant was a permanent staff member of the Untied Nations at the relevant
time. On 14 November 1996, her performance was evaluated and a report was prepared
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for the period from January 1994 to 31 March 1996. The report rated her performance for
the period as “very good.”

In 2000 and 2001, respectively, the Applicant applied for several P-4 posts and also
sought assistance of Office of Human Resource Management in connection with a sig-
nificant gap in her performance evaluation records. In 2001, the Applicant’s Performance
Appraisal System (PAS) report for the period from April 1996 to March 1999 was complet-
ed without her participation, and was placed in her official status file without her signature.
In late 2001, the Applicant discovered the unsigned PAS report and immediately requested
a suspension of action and other measures. In 2002, the Applicant received an apology
from the Administration and was offered two options—either to sign the report and avail
herself of the rebuttal process, or to remove the report and any reference to it without a
formal rebuttal procedure. The Applicant requested the report be removed and a note to
be included in her file, and lodged an appeal with the Joint Appeals Board (JAB). In 2005,
the Secretary-General decided that the contested PAS report be declared null and void, be
removed from the file and a note be inserted stating that the performance had been fully
satisfactory. The Applicant subsequently filed an application with the Tribunal.

The Tribunal was of the view that the performance evaluation for the period in ques-
tion had been prepared in flagrant violation of the rules by denying the Applicant the right
to participate in the evaluation process and preventing her from rebutting the appraisal.
The Tribunal considered that the Respondent had failed to fulfil its responsibility for a
timely execution of the PAS. Moreover, the placement and use of the contested PAS evalu-
ation in her official status file while was being considered for posts might well have dam-
aged her career development. Negative comments in the report must have been taken into
account when she was considered for the posts for which she had applied, thus decreasing
her chances for promotion. While the Applicant might or might not be selected for promo-
tion and the rebuttal might or might not have been successful, the Tribunal concluded that
she had been deprived of her rights.

The Tribunal considered that the Respondent had not satisfied its burden of proof
to show that “full and fair consideration” had been given in the promotion exercises.
The Respondent could not produce any evidence that it had acted in accordance with the
appropriate personnel evaluation procedures. Instead, the Respondent merely attempted to
rely on the fact that the offensive document was removed, that it had apologized and that
no harm had been done to her since the evaluation gave her a “fully meets expectations”
overall rating. However, the Tribunal found this argument disingenuous. The Tribunal
was convinced that any reasonable promotion panel would have been seriously concerned
about the negative comments in the report. Further, the Applicant was not afforded any
opportunity to rebut or possibly correct the negative comments, and the removal of the
tainted evaluation did nothing to ameliorate the damage done to her. Thus, the Tribunal
concluded that the Applicant deserved to be compensated for the violations of her due
process rights.

In addition, the Tribunal noted that the whole administrative process had a dimin-
ished value when a staff member was substantially deprived of due process. The consistent
and unfailing respect of due process of law by the Administration was the first and fore-
most part of any successful and satisfactory system of administrative justice. Thus, the
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Tribunal underscored the importance of adherence by the Respondent to the PAS system
and to the basic principles of due process of law in general.

The Tribunal ordered the Respondent to pay compensation in the amount of six
months’ net-base salary.

6. Judgement No. 1396 (8 October 2008): Applicant v. The Secretary-General
of the United Nations®

RECOGNITION OF SAME-SEX MARRIAGE—APPLICATION OF NATIONAL LAW IN DETERMINING
THE PERSONAL STATUS OF STAFF MEMBERS—THE PRACTICE FOLLOWED BY THE ORGANIZATION
DOES NOT RESULT IN DISCRIMINATION BASED ON NATIONALITY

The Applicant was a citizen of the United States of America and joined the Office for
Coordination of Humanitarian Affairs (OCHA) in 1998. In 2000, she contracted a same-
sex union with a Danish citizen, Ms. C, in Denmark. In 2001, the Applicant applied to the
Administration for formal recognition of her union. Since the practice at that time within
the Organization was to refer to the law of a staff member’s home country in order to deter-
mine his or her marital status, the Office of Legal Affairs (OLA) consulted with the United
States Government, which confirmed that under U.S. federal law, unions between persons
of the same sex did not fall within the definition of “marriage” nor a partner of the same
sex within the definition of “spouse.” Accordingly, the Office of Human Resource Manage-
ment (OHRM) rejected the Applicant’s request in 2002. The Applicant sent a request to
the Secretary-General for review of the administrative decision, which was later upheld by
the Secretary-General.

In 2003, the Applicant appealed the decision before the Joint Appeals Board (JAB).
The JAB concluded that the Administration had applied the law correctly by referring to
national law. Meanwhile, Ms. C entered the United Nations service. The Applicant’s status
as the spouse of Ms. C was thus acknowledged, since Danish law recognized the same-sex
union however, Ms. C was still not acknowledged as the spouse of the Applicant. In 2006,
the Applicant filed the application to the Tribunal.

In 2007, after reviewing the Organization’s practice with regard to personal relation-
ships between staff members which were recognized by the national law of only one of
the staff members, the Assistant-Secretary-General for Human Resources Management
required to discontinue the situation and to recognize both staff members as “married
and related.” Accordingly, OHRM amended the status of the Applicant to “married and
related” with retroactive effect to 1 February 2004.

The Tribunal first considered the claim that Ms. C be entitled to the Applicant’s pen-
sion rights in case of her death. The Tribunal stated, first, that this claim did not fall within
its jurisdiction ratione materiae inasmuch as it had not been submitted to the JAB; second,
the request was moot at the time of the Tribunal’s consideration, as the issuance of the
memorandum by OHRM in 2007 had changed the Applicant’s status to “married and
related,” thus enabling Ms. C to be entitled to the Applicant’s pension rights.

In consideration of the Applicant’s request for compensation, the Tribunal pointed
out that the Applicant had received benefits as of the time when she requested them. Since
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these benefits could not be awarded retroactively, the Applicant had no right to compensa-
tion for any previous period.

Finally, the Tribunal turned to the Applicant’s request that the Tribunal should order
the United Nations to recognize same-sex partnership under a neutral set of criteria. The
Tribunal emphasized that it was neither the General Assembly nor the Secretary-General,
which were the only two authorities that were competent to settle personnel questions.
Recalling its previous Judgements Nos. 722 (1995) and 1145 (2003), the Tribunal stated that
it was a part of the justice system whose primary objective was to right employment wrongs
and to provide remedies to staff members, rather than a vehicle available to staff members
to lobby management for what they perceived as their improvements.

Nonetheless, the Tribunal wished to make some brief comments on this request. First,
it recalled that the United Nations was not a body for determining the societal choices of
the various communities existing throughout the world; rather, it was a forum of tolerance
where States with conflicting conceptions regarding family relations learned to coexist.

The Tribunal recognized that the notion of “marriage” and “couple” were by definition
evolutionary and noted that the United Nations was not insensitive to this evolutionary
nature. While taking this evolution into account, the Tribunal stated that, in the absence
of an internationally agreed or customary definition of “couple,” the principle of referring
to national law was the most satisfactory means of deciding and avoiding clashes between
the political and cultural conceptions of different States. Further, the Tribunal noted that
this principle was consistent with the decisions of the International Labour Organization
Administrative Tribunal and General Comment 19 of the United Nations Human Rights
Committee.

The Tribunal added that the practice followed by the Organization did not result in
discrimination based on nationality. If there was any difference in treatment, it resulted
from the national legislation and not from the Staff Regulations and Rules of the United
Nations. Further, such practice had no effect on the conditions under which particular
benefits were granted, because the rules extended substantive rights to all partners bound
to a staff member by a legally recognized union, and not to partners of any particular
nationality.

7. Judgement No. 1402 (8 October 2008): Applicant v. The Secretary-General
of the United Nations'"

ESTOPPEL WITH REGARD TO RECEIVABILITY OF THE CLAIM—LEGAL EXPECTATION OF RENEWAL
OF CONTRACT—COMPENSATION IN CASES WHERE PROCEDURAL IRREGULARITIES DURING THE
PERFORMANCE EVALUATION VIOLATE DUE PROCESS RIGHTS

The Applicant joined the International Civil Aviation Organization (ICAO) in 2002
on a three-year fix-term appointment. He received two performance appraisals in 2003 and
2004, both of which were rated as “Good.” In the second appraisal, the regional director
recommended the renewal of his appointment. However, the chief of the Regional Affairs
Office expressed his concern that the “reflection of the Applicant’s performance was not
positive at all.” In 2005, the regional director submitted a confidential report containing
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negative comments on the Applicant’s performance to the Secretary-General. As a result,
the Secretary-General offered the Applicant an extension for a period of six months only,
and advised that his contract would not be extended thereafter.

The Applicant wrote to the Secretary-General requesting to appeal against the deci-
sion to separate him from service and further requesting that an Advisory Joint Appeals
Board (AJAB) be set up to review his case. The AJAB advised both the Applicant and the
Secretary-General that this request was being treated as a request for review and neither
party protested this decision. In its report, the AJAB found that, though it was unable to
conclude that the Applicant had a legitimate expectation of renewal of his contract, there
was a certain degree of arbitrariness and inconsistency on the part of the Administration.
The AJAB rejected the Applicant’s plea not to be separated from service but recommend-
ed that he be awarded compensation. The Secretary-General accepted the rejection but
refused to pay compensation. The Applicant filed an application with the Tribunal.

Addressing the issue of receivability, the Tribunal noted that the Applicant had not
requested administrative review of the decision before appealing to the AJAB. However,
the AJAB accepted the receivability on the grounds that the Applicant had combined his
request for administrative review into his appeal. The Tribunal observed that the Secretary-
General appeared to have conceded this argument in partially accepting the findings and
recommendation of the AJAB. Thus, the Tribunal considered that, by reason of its conduct,
the Organization was estopped from objecting to the receivability of the application.

The Tribunal subsequently turned to the substance of the case. It noted that it was
usual that an appointment did not carry with it an expectation of renewal or conversion
to another type of appointment, and would generally terminate upon its expiry. Thus,
the Applicant had no right to the renewal of his fixed-term appointment. However, the
decision-maker must exercise its discretion on whether or not to extend the service in a
transparent and unbiased manner. Referring to Judgement No. 885 (1995), the Tribunal
found that, when no express promises had been made to the Applicant, it still had to review
whether any abuse of discretion on the part of the Respondent could be established.

The Applicant claimed that he had a legitimate expectation that his contract be
renewed for a period of two years. He relied on several factors, including ICAO general
administrative practice of extending for a two-year period the fixed-term contracts when
performance proved satisfactory; his encumbrance of a budgeted post; his good perform-
ance evaluations; the regional director’s recommendation of extension, etc. The Tribunal
found that none of the aforementioned factors would by itself give rise to a legal expecta-
tion. However, the cumulative effect of these factors was that the Applicant—who had
every reason to believe his performance to be not only satisfactory but good, who was
aware of his supervisor’s recommendation, and who knew that his post was not subject to
budgetary concerns—was entitled to rely upon the practice of the renewal and therefore
had a legal expectation of renewal of his contract.

Referring to the confidential communication within the Administration, the Tribu-
nal emphasized its disapproval of such unofficial evaluation which bypassed the formal
evaluation process, preventing staff members from exercising their rights of participation
and rebuttal, and resulted in a violation of due process rights. The Tribunal stated that it
was apparent that the decision on the renewal of the Applicant’s contract was inextricably
linked to his performance evaluation. In light of the flawed process of evaluation, it could
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be implied that, had a correct evaluation been made, the Applicant’s contract might or
would have been extended.

Finally, having concluded that the Applicant had a legal expectation of renewal of
contract which had been frustrated by a lack of due process, the Tribunal held that the
Respondent had improperly exercised its discretion in the decision-making process, and
that the Applicant was therefore entitled to compensation. In computing the compensation
due to the staff member, the Tribunal was mindful of both the violation of the staff mem-
ber’s rights and of the probable consequences of such a violation on his or her career. In
those situations where there had been serious and manifest violations of the staff member’s
rights and also where the likelihood of renewal was particularly strong in the absence of
such violations, the staff member was entitled either to renewal or to compensation in lieu
thereof. In the present case, the Tribunal considered that the above principle should apply,
and, as the Applicant had once been given a six-month extension, awarded the Applicant
compensation in the amount of another eighteen months’ net-base salary.

8. Judgement No. 1404 (8 October 2008): Applicant v. The Secretary-General
of the United Nations"

ISSUANCE OF WRITTEN REPRIMANDS IS SUBJECT TO THE SAME PRINCIPLES OF FAIRNESS
AND DUE PROCESS THAT APPLY TO DISCIPLINARY MEASURES—ALLEGATIONS OF SEXUAL
EXPLOITATION AND ABUSE—VIOLATION OF BASIC STANDARDS OF FACT-FINDING—FAILURE OF
THE ORGANIZATION TO OBSERVE STANDARD OF CARE DUE TO STAFF MEMBERS

The Applicant was a staff member of the United Nations and was deployed to the
United Nations Organization Mission in the Democratic Republic of the Congo (MONUC)
at the time of the event in question. In 2000-2001, allegations of sexual exploitation and
abuse against refugee women by United Nations peacekeepers and humanitarian aid work-
ers in West Africa surfaced. As a result, in 2003, the Secretary-General adopted “Special
measures for protection from exploitation and sexual abuse” (SEA policy).

On 12-13 October 2004, at midnight, two officers of the MONUC Military Police
(MPs) arrived at a roadside scene where the Applicant was attempting to break up a dispute
between his two female guests, and two other women. The Applicant exchanged angry
words with the MPs, apparently attempting to obtain their help in dealing with the dis-
pute. A MONUC Security officer was called to the scene and an investigator was tasked
with investigating the event. After three months, the investigator submitted her report
which stated that one of the women was a known prostitute and the Applicant smelled of
alcohol and acted abnormally. She concluded that he had been disrespectful to MONUC
security personnel. A SEA investigation report was also submitted, which concluded that
there was sufficient evidence to substantiate the allegations of the misconduct and recom-
mended administrative and disciplinary action.

On 1 March 2005, the Applicant was formally charged with misconduct, including
offering housing and other remuneration in exchange for sexual favours from two women,
in violation of the SEA policy. The Applicant was subsequently suspended and the case
was referred to the Joint Disciplinary Committee (JDC). However, the JDC found that the
Administration had not presented a prima facie case and therefore recommended that no
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disciplinary measure be taken but a written reprimand. The majority of the panel also rec-
ommended compensation of one-month net-base salary. The Secretary-General later gave
the Applicant a written reprimand but rejected the recommendation for compensation.
The Applicant subsequently filed the application with the Tribunal in 2006.

The Tribunal first considered whether that the Applicant’s due process rights had
been violated. The Tribunal stated that, although a written reprimand was not regarded as
a disciplinary measure, it could have legal consequences to the detriment of the staff mem-
ber, particularly when the reprimand was placed and kept on his file. Thus, the issuance of
reprimands was subject to the same principles of fairness and due process that applied to
disciplinary measures. In the present case, the Tribunal found that the JDC recommenda-
tion had been based on significant inconsistencies and was disproportionate to its findings
of fact which, to some extent, suggested the Applicant’s innocence. The JDC error had been
compounded by the misinterpretation of the recommendation by the Secretary-General,
whose wording wrongly implied that the Applicant was guilty. In the context of the wholly
unfounded allegations made against him in the SEA report, the written reprimand could
be construed by outside observers as implying that the Applicant had been engaged in
wrongful conducts. Accordingly, the written reprimand must be rescinded, and all adverse
material dealing with this matter should be removed from his official status file.

The Tribunal moved on to conclude that the Applicant had not been adequately com-
pensated. In the view of the Tribunal, the JDC correctly found that the basic standards
of fact-finding in the investigation had been violated, and that they were also right to be
extremely critical of the decision to suspend the Applicant without pay for seven months
with no justification. In such case, the Tribunal found the compensation of one-month
salary decided by the majority inconsistent with the JDC own findings. A one-month sal-
ary was nowhere near far enough to recognize the serious intrusion into the Applicant’s
private life, the damage to his reputation and the gross violation of his rights. The Appli-
cant appeared to have been the innocent victim of an over-zealous application of the new
SEA policy, conducted in the glare of media publicity, when the Organization seemed to
have been in a state of moral panic. In such circumstances, the Tribunal concluded, the
Administration negligently failed to observe the standard of care due to any staff member.
Therefore, the Tribunal ordered compensation in the amount of one-year net-base salary.

Finally, the Tribunal awarded a sum of USD 5,000 by way of costs, as the discipli-
nary charges should have never been brought against the Applicant who had reasonably
incurred legal expenses.

9. Judgement No. 1412 (8 October 2008): Applicant v. The Secretary-General
of the United Nations'

STATUS UNDER SPECIAL SERVICE AGREEMENT (SSA)—REQUEST THAT PERIOD SERVED UNDER
SSA BE VALIDATED FOR PENSION PURPOSES—PERSON APPOINTED UNDER SSA NOT A STAFF
MEMBER UNDER UNITED NATIONS STAFF REGULATIONS—APPLICATION IRRECEIVABLE RATIONE
MATERIAE

The Applicant joined the Committee on Missing Persons in Cyprus (UNFICYP) in
1985 on a six-month special service agreement (SSA), which was continuously extended
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thereafter for periods of six months. In 1998, he received a fixed-term appointment which
was continuously extended until he retired in 2006.

In 1999, the Applicant requested the United Nations Joint Staff Pension Fund (UNJSPF)
that his service between 1985 and 1998 be validated for pension purposes. On 29 July 1999,
UNJSPF informed the Applicant that it could not accept his application because participa-
tion in the Fund expressly excluded periods served under SSA. Subsequently, from 2000 to
2003, the Applicant communicated with several offices of the United Nations requesting
retroactive affiliation to the Fund or a fair and final settlement of his personal situation
for the period he had served under SSAs. On 27 October 2003, the Organization reiterated
the information cited in the Fund’s letter of 29 July 1999, most notably that the Applicant
was on SSA contract during the contested period. As such, he was not considered a staff
member of the United Nations and his participation in the UNJSPF was excluded.

In November 2003, the Applicant wrote to the Secretary-General requesting admin-
istrative review of the decision of 27 October 2003. Later, he was informed that the claims
regarding the Fund were not within the purview of requests for review as the UNJSPF had
its own appeal procedures, and also that the request was time-barred as he had not filed it
within two months of the communication of 29 July 1999. In 2004, the Applicant lodged
an appeal with the JAB. The JAB found the claim to be irreceivable as it related to the
timeframe when the Applicant was not a staff member and as it was time-barred. In 2006,
the Applicant filed the application with the Tribunal, challenging the Secretary-General’s
decision by which he had accepted the JAB findings and conclusions.

The Tribunal considered that the main issues involved in the present case were: (1)
whether the Tribunal was competent to consider the application; (2) whether the JAB had
correctly decided that it had no jurisdiction to review the Applicant’s case; and (3) whether
the Applicant’s case was time-barred.

As stipulated in article 2.1 of the Statute of the Tribunal, the Tribunal should be
competent to hear and pass judgment upon applications alleging non-observance of con-
tracts of employment of staff members. As the Applicant was a staff member when he
filed the application, the Tribunal had jurisdiction ratione personae. However, what the
Applicant was actually seeking was a revision of the terms and conditions under which
he had served prior to his fixed-term appointment, when his contractual status was based
on SSAs and not on a letter of appointment subject to the regulations of the Organization.
The Tribunal examined the Applicant’s SSA and noted that the contract specified that
individuals engaged under an SSA were neither staff members under the Staff Regulations
of the United Nations nor officials. Accordingly, the threshold requirements of article 2.1
of the Statute of the Tribunal were not satisfied. Thus, the application was not receivable
ratione materiae.

As the Applicant’s SSA provided for arbitration in the event of dispute, the Tribunal
stated that the only recourse available to the Applicant for the period of his SSA service
would have been binding arbitration. The applicant was thus not entitled to raise now a
dispute in the internal justice system under the guise of a new claim against the Admin-
istration.

As to the question whether the claim was time-barred, the Tribunal noted that the
Staff Rules prescribed that a staft member wishing to appeal an administrative decision
should first address a letter to the Secretary-General within two months from the date
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on which the staff member received notification of the decision in writing. The Tribunal
could not accept the argument by the Respondent that the administrative decision in ques-
tion was that conveyed to the Applicant by UNJSPF on 29 July 1999. If the decision under
appeal had been a decision by UNJSPF rather than the Administration, the Applicant
would have had to bring a case against UNJSPF in accordance with the regulations of
UNJSPF, and the JAB would have had no jurisdiction over the dispute. The Tribunal found
that the decision in question was that taken by the Organization on 27 October 2003, and
that, consequently, the appeal was not time-barred.

Finally, the Tribunal took the opportunity to review the Organization’s use of SSAs.
The Tribunal states that it was disquieted by the inherent contradiction involved in repeat-
edly engaging personnel on SSAs, which provided for contractor status without the safe-
guard of staff rights. The Tribunal, mindful that it might not act ex aequo et bono, however,
noticed that personnel on SSAs enjoyed additional remuneration and compensatory ben-
efits, which staff members of the United Nations did not enjoy. It was also aware of the fact
that the Applicant entered freely and willingly into each and every one of these agreements
and thus contributed to the creation and renewal of the situation. Therefore, the Tribunal
decided not to seek to undo such agreements for the time being.

10.  Judgment No. 1413 (8 October 2008): Applicant v. The Secretary-General
of the United Nations"

STANDING OF THIRD PARTY BEFORE THE TRIBUNAL—CONCLUSION OF AN AGREEMENT—
REIMBURSEMENT OF REASONABLE LEGAL FEES—TERMS OF THE AGREEMENT—APPLICANT
INITIALLY ASSISTED IN INVESTIGATION, BUT LATER FACED DISCIPLINARY CHARGES—
AMENDMENT TO AGREEMENT

The Applicant joined the Organization in 1965 and was appointed Under-Secretary-
General and Executive Director of the United Nations Office of the Iraq Programme (OIP)
in 1997. He served in that capacity until the end of the OIP in 2003 and assisted with the
closing down of the Programme. The second Applicant in this case was the law firm, Baach
Robinson & Lewis PLLC, who had represented the Applicant in an investigation involving
him, which had given rise to the current dispute.

In April 2004, the Secretary-General appointed the Independent Inquiry Commit-
tee (IIC) to investigate the administration and management of OIP. The Applicant made
a request that he be allowed legal representation and that the Organization pay the legal
expenses he would incur in his participation in the investigation. In September 2004, the
Applicant was advised that his counsel could be present, and, according to the Applicant’s
submission, the Chef de Cabinet gave him a verbal undertaking that the Organization would
cover the expenses of his legal representation. Pursuant to the Interim Report of IIC, the
Applicant was suspended from duty pending disciplinary proceedings on 3 February 2005.

On 23 February 2005, the newly appointed Chef de Cabinet informed the Applicant
that the Organization would only cover the costs of his representation incurred up to 3 Feb-
ruary 2005. However, on 31 March 2005, the Applicant was informed that in the light of the
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findings of IIC, the United Nations did not consider it appropriate to reimburse him. The
Applicant’s subsequent request for reconsideration was rejected. The Applicant requested
administrative review of this decision and lodged an appeal with the Joint Appeals Board
(JAB) on 13 July 2005. In its report of 6 February 2006, the JAB held that a binding agree-
ment had been concluded by the Respondent and the Applicant, whereby the Respond-
ent had agreed to pay the legal fees; and that later an amendment had been made to the
agreement to which both parties had agreed. Therefore, the JAB recommended that the
Applicant’s legal expenses be reimbursed up to 3 February 2005. The Secretary-General,
however, rejected the JAB findings and recommendation. On 5 April 2006, the Applicant
submitted the application to the Tribunal, as did the second Applicant.

The first issue that the Tribunal considered was whether the second Applicant had
any standing before the JAB or the Tribunal. The Tribunal noted that the agreement on
reimbursement was concluded between the Organization and the Applicant. Without an
effective assignment, it conferred no right of action or interest enforceable by the second
Applicant against the Organization. Hence, the Tribunal concluded that the second Appli-
cant had no standing under article 2 (b) of the Statute of the Tribunal.

The Tribunal went on to determine whether there had been an enforceable agreement
to reimburse the Applicant the legal fees incurred by him in the IIC inquiry and, if so, for
what period of time.

First, the Tribunal was satisfied that the Chef de Cabinet had the authority to make
such an undertaking. It noted that Article 97 of the Charter conferred on the Secretary-
General the powers of chief administrator of the Organization. It also noted that the com-
mitment to pay legal expenses in this case was made by the Chef de Cabinet on behalf of
the Secretary-General and that it was clearly deemed as “in the interest of the Organiza-
tion.” The Tribunal then stated that it was thus a promise on behalf of the Respondent by
a person who had actual or at least ostensible authority to make such a promise which
became legally binding.

Second, the Tribunal found that the Applicant had a reasonable expectation resulting
from that promise. Though the undertaking had not been put in writing, the Respondent
acknowledged the existence of such an oral agreement in the letter of 23 February 2005
to the Applicant, albeit restricting the payment to “reasonable legal fees” incurred up to 3
February 2005. Therefore, the Tribunal concluded, a valid and binding agreement between
the parties existed and an expectation was justified.

Third, the Tribunal was of the view that this entitlement could not be unilaterally
taken away by the Respondent in the absence of an express reservation. The Respondent
contended that the undertaking was subject to a presumption of no wrongdoing of the
Applicant. However, the Tribunal was not satisfied with that reasoning as the letter of
23 February 2005 had been issued after the IIC interim report and the Applicant’s suspen-
sion. Moreover, such presumption contradicted the fact that the Applicant was required to
participate in the IIC investigation precisely because of allegations of impropriety against
him. The Tribunal, therefore, concluded that the agreement by the Organization to pay
legal fees incurred by the Applicant for assisting IIC was not subject to any such reserva-
tion.

Having concluded the existence of a legally binding agreement between the parties,
the Tribunal moved on to discuss whether the Applicant was entitled to payment of legal
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fees beyond 3 February 2005. The Tribunal took note of the fact that the situation had
changed from one in which the Applicant was assisting the IIC investigation to one in
which he was facing disciplinary charges. In the Tribunal’s opinion, the change of circum-
stance warranted the amendment made in the letter of 23 February 2005. As amended, the
Applicant was not entitled to payment beyond 3 February 2005.

Finally, the Tribunal considered what legal fees should be reimbursed. It first noticed
that there was no evidence on record that the Applicant had actually made any payments to
his counsel. Second, the Respondent indicated that only “reasonable legal fees” for services
in connection only with the Applicant’s appearance before the IIC would be paid to him,
without specifying what such “reasonable fees” would be. Based on the undertaking, the
Tribunal was of the view that the Respondent should pay to the Applicant all reasonable
legal fees incurred by him up to 3 February 2005, and in order to ascertain the reasonable-
ness of the fees billed, an independent audit of the law firm’s invoice would be required.
The Tribunal so ordered.

Mr. Agustin Gordillo concurred with the majority decision but partially dissented
with its reasoning as to why it admitted part of the complaint. In a separate opinion, he
stated that, in his view, a legally binding agreement had not come into existence. He noted
that, had the Organization been a private company, it might reasonably be held liable for
its alleged promise. However, as an international organization, he believed that the theory
and practice of government or public sector contracts should be applied. He observed, inter
alia, that the normal rules of procurement procedures had not been applied, no budgetary
provisions had been made or invoked, no formal written contract had been entered into,
and no specific or general rule or regulation authorizing such reimbursement had been
invoked. Thus, according to the statutory norms of the Organization, no legally binding
promise or agreement had been entered into.

11.  Judgment No. 1414 (30 January 2009): Applicant v. The Secretary-General
of the United Nations"

ALLEGATION OF MISCONDUCT—PROCUREMENT RULES 9.002 AND 9.0016—FINANCIAL RULES
110.18 AND 110.21—OBLIGATION OF “ABSOLUTE IMPARTIALITY TOWARDS ALL BIDDERS IN
PROCUREMENT PROCESS—ALLEGATIONS MUST BE SUFFICIENTLY SPECIFIC AND CERTAIN—
DENIAL OF DUE PROCESS IF DISCIPLINARY MEASURES ARE IMPOSED ON THE BASIS OF CHARGES
NOT PREVIOUSLY NOTIFIED TO STAFF MEMBER—PROPORTIONALITY OF DISCIPLINARY
MEASURE—COMPENSATION FOR DAMAGE AND MORAL INJURY

The Applicant joined the United Nations in 1980. During the time of the alleged
misconduct, he was serving as Chief of the Sanctions Branch and Deputy-Director of the
Security Council Affairs Division, Department of Political Affairs, in which capacity he
supported the Iraq Sanctions Committee and worked closely with the Steering Committee
set up by the Secretary-General to establish the Oil-for-Food Programme (OFP).

In 1996, a competitive bidding process was initiated to select a company to conduct
inspections of Programme-financed humanitarian goods that would enter Iraq. The Brit-
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ish company Lloyd’s Register Inspection Ltd. (Lloyd’s) and the French company Bureau
Veritas (Veritas) both participated in the bidding and Veritas gave the lowest bid while
Lloyd’s was the second lowest. The Procurement Division recommended awarding the con-
tract to Veritas but the Applicant did not agree. Prior to the Steering Committee’s meetings
to consider the matter, the Applicant told an official of the United Kingdom Mission that
Veritas’ bid would be approved because of the extremely large price discrepancy between
Veritas and Lloyd’s bids. He also described how much lower the Lloyd’s bid needed to be
in order to compete with Veritas. Later, Lloyd’s lowered its bid bringing it much closer to
Veritas, and finally won the contract.

On 3 February 2005, the Applicant was advised that based on the interim report of
the Independent Inquiry Committee (IIC) which had been tasked with investigating into
the allegations against the OFP, he had been suspended from duty with full pay. On the
same day, the Secretary-General issued a letter to all staff, in which he pointed out the
Applicant’s name and the allegations against him. The next day, in the letter to the Assist-
ant Secretary-General for the Human Resources Management, the Applicant contended
that he had not been charged with any act of misconduct and that the suspension decision
was procedurally flawed and prejudicial to his right of due process.

On 8 February 2005, the Applicant received a letter charging him with misconduct,
“specifically with tainting, and actively participating in prejudicing and preempting the pro-
curement process for the award of the humanitarian goods inspections contract” in violation
of financial rules 110.18 and 110.21, and procurement rules 9.002 and 9.0016. He was also
charged with failing to cooperate with IIC. On 23 February 2005 the Applicant denied all the
charges against him and on 25 February he requested a review of the decision.

On 31 May 2005, the Office in Charge of the Department of Management informed
the Applicant that the Respondent had decided that he should be summarily dismissed
for serious misconduct. On 6 June 2005, the Applicant filed a formal request for review by
the Joint Disciplinary Committee (JDC). The JDC issued its report on 14 October 2005,
in which it found that the Applicant’s conduct had been legal as the relevant information
had moved into the public domain before he transmitted them to the U.K. Mission. In
November 2005, the Applicant was informed that the Secretary-General remained of the
view that he had violated the procurement rules that required him to act with “absolute
impartiality.” The Secretary-General, however, rescinded the decision to summarily dis-
miss the Applicant and instead imposed a written censure. The Applicant subsequently
filed an application with the Tribunal.

As to the question whether the Applicant’s rights of due process had been violated,
the Tribunal first noted that the Charter of the United Nations and the Staff Regulations
both regulated the conduct of United Nations staff members. As expressed in the case-
law of the Tribunal, the Staff Regulations vested the Secretary-General with authority to
determine whether a staff member had met the required standards of conduct and may
impose disciplinary measures on staff whose conduct was unsatisfactory. However, the
Secretary-General’s powers were not absolute, and subject to review by the Tribunal. The
Tribunal stated that allegations of misconduct must be sufficiently specific and certain to
enable a staff member to understand exactly which conduct was called into question and
precisely which staff regulation or rule was alleged to have been violated. In the present
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case, according to the facts, the Tribunal found that the charges were sufficiently clear and
that the Applicant was fully aware of the precise misconduct with which he was charged.

The Tribunal further considered whether the written censure had been imposed on
the Applicant on different grounds than those upon which he had originally been charged.
The Tribunal recalled Judgement No. 744 (1995) in which it had found that a disciplinary
measure imposed on the basis of charges not previously notified to the staff member con-
stituted a violation of due process. In the present case, however, the Tribunal found that
the requirement to remain impartial in the tender process was one element of the original
charges against him; consequently, there had not been a shift in grounds between the
original charge and the sanction of the written censure.

The Tribunal observed that, according to the JDC’s findings and the Applicant’s own
admission, there was little dispute as to the material fact underpinning the Applicant’s
written censure, that he had made contact with the United Kingdom Mission in regard
to the award of the contract. Thus, it was obvious that the Applicant had a full opportu-
nity to respond to this admitted fact. As the Tribunal accepted the JDC’s finding that the
Applicant had discussed the details of the bid with the U.K. Mission, it found that there
was sufficient evidence to establish that the charges had been well-founded.

The Tribunal turned to find whether the facts as established constituted misconduct.
Albeit the JDC’s findings, the Tribunal concluded that even if the information was already
in the public domain before it was conveyed to the United Kingdom Mission, this did not
exonerate the Applicant from the charge that he had breached the Procurement Rules
in respect of “absolute impartiality.” The wording of procurement rules 9.002 and 9.0016
was very specific. Providing information prior to the award to any person who was not an
official of the Untied Nations was a breach of the rules; thus, it was entirely reasonable for
the Respondent to decide that it constituted misconduct.

The Tribunal subsequently addressed the clam by the Applicant that the Respondent
had acted in breach of staff rule 110.4, which limits the Secretary-General’s discretion in
that no staff member should be subject to disciplinary measures until it had been referred
to the JDC, unless there was a waiver by mutual agreement or the seriousness of the mis-
conduct so warranted. However, the Tribunal was of the view that the wording of staff
rule 110.4 was wide enough and that the Secretary-General, having had the benefit of a
consideration of the matter by the JDC, was entitled to a broad discretion to make a final
decision irrespective of how the JDC came to seize the matter.

The Tribunal found that the sanction of written censure was proportionate because
the Applicant’s breach of the procurement rules was not merely a technical breach but a
substantial one.

The Tribunal finally discussed the problem of compensation and costs. It stated that it
considered the humiliation, moral harm and reputational damage incurred to be of utmost
relevance. It found itself wholeheartedly in agreement with the conclusion of the JDC that
summary dismissal was disproportionate under the circumstances of this case. Further,
the rescission of the summary dismissal and imposition of a written censure could not be
construed as repairing the damage to the Applicant’s reputation. Thus, the Tribunal agreed
that the Applicant deserved compensation for such damage and for the moral injury and
humiliation he suffered. With respect to the costs, the Tribunal was not satisfied that the



366 UNITED NATIONS JURIDICAL YEARBOOK 2008

Applicant had been obliged to incur unavoidable costs and the plea for costs was therefore
rejected.

Mr. Spyridon Flogaitis issued a separate opinion in which he argued that the due
process rights of the Applicant had indeed been violated. He stated that, while the final
decision of the Secretary-General relied on procurement rules which were cited in his
initial letter of charges, and therefore was not a clear case of “shift in grounds,” it had led
to the same result as a shift in charges, namely that the Applicant had not been clearly
accused and had been left unable to defend himself.

Mr. Flogaitis pointed out that the general principles of law demanded absolute and
detailed certainty in charges as a direct consequence of the need for due process. Though
it could not be considered that a staff member’s rights were automatically violated if there
was a difference in wording between the charges and the ultimate findings, the nexus
between the initial charges and the findings must be apparent and narrowly construed.

Mr. Agustin Gordillo also issued a separate opinion, in which he concurred with
Mr. Flogaitis in that the Applicant’s rights of due process had been violated. Further, in
his opinion, this case presented similarity with Judgment No. 1404 where the Tribunal
had been confronted with what amounted to a trial by the press, where an individual staff
member had been officially singled out for public reproach, only for the authorities to
later discover that the accusations against him were groundless; and so as an attempted
face-saving gesture a written reprimand was imposed on the applicant. In that case, the
Tribunal had ordered the rescission of the written reprimand and awarded compensation.
For reasons of congruence, Mr. Gordillo believed that the present case ought to have been
approached in the same way.

12. Judgement No. 1426 (30 January 2009): Applicant v. The Secretary-General
of the United Nations'

COMPENSATION FOR SERVICE-INCURRED INJURY—COMPENSATION UNDER APPENDIX D OF
THE STAFF RULES AND UNDER THE MALICIOUS ACTS INSURANCE PorLicy (MAIP)—BREACH
OF APPLICANT’S RIGHTS AND LEGITIMATE EXPECTATION THAT A MEDICAL BOARD BE
CONSTITUTED TO CONSIDER HER CLAIM—SUBSEQUENT INJURY NOT TREATED AS SEPARATE
CLAIM—PREREQUISITE THAT CLAIM BE SUBMITTED FOR ADMINISTRATIVE REVIEW AND
CONSIDERATION BY JOINT APPEALS BOARD (JAB) PRIOR TO CONSIDERATION BY TRIBUNAL

The Applicant entered the United Nations in 1985 and was serving as personal assist-
ant to the Special Representative of the Secretary-General in Baghdad, Iraq, at the material
time. In 2003, the United Nations offices in the Canal Hotel in Baghdad were attacked and
damaged by a car bomb. The Applicant suffered multiple injuries including loss of vision
in her left eye, for which she received intensive medical care.

In 2003, the Applicant filed a claim with the Advisory Board for Compensation
Claims (ABCC) under appendix D of the Staff Rules. She was then informed that her mul-
tiple injuries were treated as service-incurred and therefore all medical expenses would
be reimbursed by the Organization. On 23 April 2004, the Applicant wrote to the Secre-
tary-General requesting compensation for her injuries. In February 2005, she filed a claim
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with the ABCC for compensation. In March 2005, the Applicant’s physician informed the
Administration that the Applicant had re-injured her left eye which caused her service-in-
curred injury to become more severe. In May, the Applicant was informed that the ABCC
made its initial determination to award her compensation of USD 63,300 under appendix
D. In addition, she was granted an award of USD 45,000 under the Malicious Acts Insur-
ance Policy (MAIP).

On 16 June 2005, the Applicant’s counsel wrote to the Secretary-General requesting
reconsideration of the initial award in light of her new injury, that a medical board be con-
stituted by the ABCC to consider her request, and that the award granted under the MAIP
be reconsidered. In addition, the Applicant requested that the Respondent agree to submit
any further appeals to the United Nations Administrative Tribunal without any recourse
to the Joint Appeals Body (JAB).

The Applicant was informed that it would be premature to discuss whether submis-
sions could be made directly to the Tribunal. In May 2006, the ABCC informed the Appli-
cant that it would reconsider her case. It subsequently increased the level of the Applicant’s
loss of function from 27 per cent to 38 per cent and recommended that the award be
increased to USD 89,090. The Applicant was informed that the Secretary-General had
accepted this recommendation, and did not appeal the decision nor make a request for a
constitution of a medical board. In July 2006, she submitted a request for reconsideration
of the award granted under the MAIP, and she was subsequently informed that her pay-
ment was increased to a total of USD 120,000. In August, she filed the application with
the Tribunal.

The Tribunal first considered whether the Applicant’s claim for higher compensa-
tion under appendix D was receivable. The Respondent contended that the Applicant’s
new claim was based on her subsequent injury rather than constituting a challenge of the
ABCC’s previous findings. The Tribunal found this contention unfounded. First, the let-
ter of 16 June 2005 and the Applicant’s statement attached thereto did not request further
compensation in respect of a new injury. Second, as the Administration was made aware
of the subsequent injury on 11 March 2005, the determination of 23 March must therefore
be presumed to have been made with the knowledge of this new injury. After examining
a statement written by the Applicant’s counsel, the Tribunal concluded that the Applicant
had not presented the new injury as a new claim but rather as proof that the original injury
had caused permanent loss of vision.

The Tribunal noted that the Applicant had not received any response to this request
until a year later, on 20 June 2006. The ABCC totally disregarded her request for a medical
board which was mandated under appendix D. That was a flagrant breach of the Appli-
cant’s rights and her legitimate expectation that a medical board would reconsider her case
in the light of all evidence. Since the Tribunal had neither the power nor the competence
to reassess the type and degree of disability, and as only the ABCC could make such an
assessment, the Tribunal deemed proper to remand the matter back to the ABCC for cor-
rection of the required procedure. The Tribunal stated that, though five years had passed
since the Applicant’s injury, and three years since the request for a medical board was first
made, it would not be futile to convene a medical board to consider whether the type or
degree of disability was more severe than it was at the time of the assessment on 18 May
2006. As the procedural mistake of the ABCC had obviously caused a substantial delay
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in the settlement of the Applicant’s claim, the Tribunal awarded compensation of three
months’ net-base salary.

The Tribunal went on to consider whether the Applicant’s claim in respect of the
MAIP and her claim based on breach of statutory duty and/or gross negligence were
receivable. The Tribunal viewed the latter claim as being for alleged non-observance on
the part of the Organization of the Applicant’s contract of employment. The main evidence
produced in support of these allegations was the finding in the report of the Independ-
ent Panel on the Safety and Security of United Nations Personnel in Iraq that the United
Nations security management system failed to provide adequate security.

With respect to both claims, the Tribunal observed that, according to the Staff Rules
and the Statute of the Tribunal, it was an essential prerequisite for a claim that the Appli-
cant must have submitted the matter for administrative review first and then for consid-
eration by a JAB before coming to the Tribunal, unless there was an agreement on direct
submission to the Tribunal. Though the Applicant had requested the Secretary-General to
agree to direct submission to the Tribunal, an agreement had never been reached on the
issue. Having considering the Applicant’s request to the ABCC to reconsider her claims
on 16 June 2005, the Tribunal nevertheless decided to construe the Applicant’s request as
a claim for administrative review. The Respondent’s position that such a claim was pre-
mature permitted the Applicant to operate under the impression that the ABCC would
consider both of her medical and administrative claims. Though it did not amount to a
violation of due process, the Tribunal found that the Respondent could not rely on its own
actions or omissions to prevent the Applicant from exercising her claims before the JAB.
Accordingly, the Tribunal remanded the administrative pleas to the JAB, and in view of
the time already elapsed, the Tribunal requested the JAB to expedite the case.

13.  Judgement No. 1429 (30 January 2009): Applicant v. The Secretary-General
of the Untied Nations'

DENIAL OF RENEWAL OF CONTRACT—PROCEDURAL FLAWS IN THE PERFORMANCE EVALUATION
PROCESS—]UDICIAL REVIEW OVER THE EXERCISE OF THE DISCRETION OF THE SECRETARY-
GENERAL—ASSESSMENT OF COMPENSATION UNDER THE CIRCUMSTANCES OF PROCEDURAL
FLAWS

The Applicant was initially recruited by the World Food Programme (WFP) in 1999
and was granted a fixed-term contract at the G-6 level under a United Nations Develop-
ment Programme (UNDP) appointment in 2000. Her contract was subsequently extended
once and expired on 7 January 2002.

In June 2001, the Applicant’s performance for the period 1 February 2000—1 Janu-
ary 2001 was evaluated, in which she was encouraged to improve her performance in a
number of areas. The Applicant protested the assessment. However, the Career Review
Group (CRG) indicated that she must show improvement in the questioned areas by the
end of the next assessment period. The Applicant unsuccessfully attempted to rebut this
evaluation. In the evaluation of the Applicant’s Management and Appraisal of Performance
(MAP) for the year 2001, which was completed on 29 November 2001, her performance was
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rated as “unsatisfactory.” The CRG recorded “critical incidents” wherein the Applicant’s
performance had caused serious problems for WFP, and complaints about her. Again, the
Applicant unsuccessfully attempted to rebut this evaluation.

In December 2001, the Applicant was informed that her fixed-term contract would not
be renewed. She requested the Inspector-General to conduct an investigation into alleged
psychological harassment and abuse of authority on the part of her supervisors, but was
informed that, upon reviewing her documents, there was no need for further action in her
case. On 12 March 2002, a rebuttal panel was constituted to consider the Applicant’s rebut-
tal of her 2001 MAP, which found that none of the new elements introduced warranted a
change in the MAP. On 27 June 2002, the Applicant appealed the decision not to renew
her contract to the WFP Executive Director. By a letter dated 2 July 2002, the Executive
Director informed her that it was her finding that the contract had not been extended as a
result of her unsatisfactory performance rather than any harassment.

In October 2002, the Applicant attempted to file an application with the Tribunal
but was advised that her case was premature. By a letter of 19 May 2003, she was advised
by UNDP that her case could not be considered by the Joint Appeals Boards (JAB), as she
had not requested an administrative review of the decision not to renew her contract and
that, moreover, her claim was time-barred. UNDP later advised her that the 19 May 2003
letter constituted the Administration’s formal response which was appealable to the Joint
Appeals Board. Accordingly, the Applicant lodged an appeal with the JAB which accepted
her application on the basis of exceptional circumstances beyond her control, and her
repeated efforts to appeal which demonstrated an active intent to contest the decision.
The JAB determined that there had been a series of violations of her rights of due process,
and recommended compensation of four months’ net-base salary. The Secretary-Gener-
al accepted this recommendation. The Applicant filed an application with the Tribunal,
claiming, inter alia, rescission of the decision, reinstatement and damages.

The Tribunal first took note of the fact that the case was very similar to that consid-
ered in its Judgment No. 1237. In that case, the Tribunal held that, where an inadequate
performance had been the reason for the decision and the process of evaluation had been
seriously flawed, an implication arose that, whilst the Applicant did not have a right to
extension, had a correct evaluation been made, the Applicant’s contract might have been
extended. When reasons are given for decisions made in the name of the Secretary-Gen-
eral, those reasons must be true, and they must be examined by the Tribunal for their
truthfulness and consistency with the evidence. Having evaluated the reasons given for
the decision not to renew the Applicant’s contract, the Tribunal concluded that they were
not well supported by sufficient evidence. It agreed with the JAB finding that there was a
lack of transparency in the documentation of the Applicant’s performance, and that as the
Applicant’s performance assessment was fundamentally flawed, it could not form the basis
for a decision regarding her future employment.

The Tribunal recalled its Judgment No. 1238, in which it had observed that it must be
self-evident that, where the reason invoked as justifying the making of a discretionary deci-
sion transpired to be false or disingenuous, the decision itself might be rendered invalid.
However, where there was no right, the giving of a wrong reason could not create such a right
nor place an applicant in a position where she should be treated as if such a right existed.
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Therefore, in the present case, the Tribunal concluded that the Applicant ought to be com-
pensated but not reinstated in service, as she had no right to the extension of her contract.

Next, the Tribunal commented on the timing of the impugned decision. According
to the facts, the Applicant’s evaluation for 2001 was completed on 29 November 2001 and
she was informed of her “unsatisfactory” rating on 1 December. On 4 December, she was
informed that her fixed-term contract, which was scheduled to expire on 7 January 2002,
would not be renewed. However, the rebuttal panel was not constituted to consider her case
until 12 March 2002. Recalling Judgment No. 1237, the Tribunal expressed its doubts as to
why no consideration had been given to approving a limited extension of the Applicant’s
appointment, and as to why no steps had been taken to have the rebuttal procedure swiftly
concluded. It was unacceptable that the decision as to her future employment had been taken
before the rebuttal procedure was finalized. The institutional indifference to the Applicant’s
situation was demonstrated by the Administration’s failure to make an effort to get the proc-
ess on track, and this appeared to have aggravated the consequences of the flawed process.

As to the question of appropriate compensation, the Tribunal recalled its Judgment
No. 1237, in which it had held that the possibility of the renewal of the contract, had the pro-
cedure not been flawed, should be taken into account for the purposes of assessing compen-
sation for denial of due process. It had also held, in that case, that the fact that the Applicant
had only served a short time was irrelevant because he had unfairly lost an opportunity to
increase the length of service. For the same reason, the Tribunal concluded that the appropri-
ate compensation in the instant case would be one year’s net-base salary.
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B. DECISIONS OF THE ADMINISTRATIVE TRIBUNAL OF THE
INTERNATIONAL LABOUR ORGANIZATION"

1. Judgment No. 2685 (6 February 2008): A.E.-R v. International
Telecommunication Union (IUT)*®

REMOVAL OF STAFF MEMBER FROM APPOINTMENT AND PROMOTION BOARD—LEGITIMATE
INTEREST OF EACH STAFF MEMBER TO BE A STAFF REPRESENTATIVE, DERIVING DIRECTLY
FROM TERMS OF EMPLOYMENT—BREACH OF FREEDOM OF ASSOCIATION AND FREEDOM
OF EXPRESSION—WHEN A SPECIFIC PROCEDURE EXISTS FOR THE APPOINTMENT OF A
STAFF REPRESENTATIVE, A CORRESPONDING PROCEDURE FOR REMOVAL IS IMPLIED—
STAFF REPRESENTATIVE'S DUTY TO ATTEND AND PARTICIPATE FULLY IN MEETINGS OF THE
APPOINTMENT AND PROMOTION BOARD

7 The Administrative Tribunal of the International Labour Organization is competent to hear
complaints alleging non-observance, in substance or in form, of the terms of appointment of officials
and of the staff regulations of the International Labour Organization and of the other international
organizations that have recognized the competence of the Tribunal: International Labour Organization,
including the International Training Centre; World Health Organization, including the Pan American
Health Organization; United Nations Educational, Scientific and Cultural Organization; International
Telecommunication Union; World Meteorological Organization; Food and Agriculture Organization
of the United Nations, including the World Food Programme; European Organization for Nuclear
Research; World Trade Organization; International Atomic Energy Agency; World Intellectual Property
Organization; European Organization for the Safety of Air Navigation (Eurocontrol); Universal Postal
Union; European Southern Observatory; Intergovernmental Council of Copper Exporting Countries;
European Free Trade Association; Inter-Parliamentary Union; European Molecular Biology Laboratory;
World Tourism Organization; European Patent Organisation; African Training and Research Centre in
Administration for Development; Intergovernmental Organisation for International Carriage by Rail;
International Center for the Registration of Serials; International Office of Epizootics; United Nations
Industrial Development Organization; International Criminal Police Organization (Interpol); Interna-
tional Fund for Agricultural Development; International Union for the Protection of New Varieties of
Plants; Customs Cooperation Council; Court of Justice of the European Free Trade Association; Surveil-
lance Authority of the European Free Trade Association; International Service for National Agricultural
Research; International Organization for Migration; International Centre for Genetic Engineering and
Biotechnology; Organisation for the Prohibition of Chemical Weapons; International Hydrographic
Organization; Energy Charter Conference; International Federation of Red Cross and Red Crescent
Societies; Preparatory Commission for the Comprehensive Nuclear-Test-Ban Treaty Organization;
European and Mediterranean Plant Protection Organization; International Plant Genetic Resources
Institute; International Institute for Democracy and Electoral Assistance; International Criminal Court;
International Olive Oil Council; Advisory Centre on WTO Law; African, Caribbean and Pacific Group
of States; the Agency for International Trade Information and Cooperation; European Telecommunica-
tions Satellite Organization; International Organization of Legal Metrology; International Organisation
of Vine and Wine; Centre for the Development of Enterprise; Permanent Court of Arbitration; South
Centre; International Organization for the Development of Fisheries in Central and Eastern Europe;
Technical Centre for Agricultural and Rural Cooperation ACP-EU; International Bureau of Weights and
Measures; ITER International Fusion Energy Organization; and Global Fund to Fight AIDS, Tuberculo-
sis and Malaria. The Tribunal is also competent to hear disputes with regard to the execution of certain
contracts concluded by the International Labour Organization and disputes relating to the application
of the regulations of the former Staff Pension Fund of the International Labour Organization. For more
information about the Administrative Tribunal of the International Labour Organization and the full
texts of its judgments, see http://www.ilo.org/public/english/tribunal/.

'8 Mary G. Gaudron, Vice-President; Giuseppe Barbagallo and Patrick Frydman, Judges.
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The Complainant was at the material time a staff representative on the Appointment
and Promotion Board (the “Board”), which advises the Secretary-General in all cases
where a vacancy is advertised.

In April 2005, the Board met to draw up a shortlist of applicants for the post of Head
of the Study Group Assistant Unit in the Radiocommunication Bureau, at grade G-7. The
Complainant and the other staff representative on the Board refused to examine the list of
pre-selected candidates, on the ground that the qualifications required for the advertised
post were not in conformity with the Common General Service Job Classification Standard
for Geneva, and walked out of the meeting.

The remaining Board members decided to continue the procedure and drew up a
shortlist of candidates which was submitted to the Secretary-General without the signa-
tures of the two staff representatives. The Secretary-General found that the Classification
Standard had been applied and asked that the Board, composed of the same members, meet
again and re-examine the list of pre-selected candidates. The Board met on 8 June 2005
but was unable to reach a consensus on a shortlist of candidates. The staff representatives
refused to sign the shortlist drawn up by the other members of the Board because the name
of a candidate they had asked to be removed appeared on that list. During the meeting,
a heated argument ensued between the Complainant and Mr. S, the representative of the
Radiocommunication Bureau on the Board.

By memoranda dated 9 June 2005 and of 21 June 2005, the two staff representatives on
the Board and the Staff Council, respectively, informed the Secretary-General that during
the meeting of 8 June 2005 Mr. S. had made false allegations against the Complainant, had
insulted her and threatened to take reprisals against her, and that the Complainant had
been “physically approached” during the aforementioned meeting.

On 7 July 2005, Mr. S. asked the Staff Council, through a memorandum that was also
sent to the Office of the Secretary-General, to relieve the Complainant of all her duties
related to staff representation on the Board, on the ground that she had acted in breach
of the Board’s code of conduct and practices by deliberately obstructing the Board’s pro-
ceedings, by manipulating the Board’s members and by providing incorrect information
concerning certain candidatures. The Office of the Secretary-General requested all the
members of the Board to provide their comments on these allegations, and the Chairman
of the Staft Council replied by expressing support for the Complainant and pointing out
that she had represented the staff on the Board since 1990 without facing any criticism.
The Chairman added that the Council had decided to reject Mr. S’s request, and that that
the Complainant had the Staff Council’s support.

By memorandum of 24 November 2005, the Secretary-General informed the Com-
plainant that her behaviour was incompatible with the role of a staff representative, which,
in his view, was to defend the interests of all staff members. He therefore decided to release
her from all her duties related to staff representation on the Board, and requested the Staff
Council to propose another staff representative to replace her. On 28 November 2006, the
Chairman of the Staff Council replied that the Staff Council had decided unanimously that
the Complainant should remain a staff representative on the Board.

On 15 December 2005, the Secretary-General issued Decision No. 12542 on the com-
position of the Board, which no longer included the Complainant as a staff representa-
tive. Only one staff representative was identified. On 26 January 2006, the Complainant
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requested a review of that decision, and, as her request was turned down on 3 March, she
filed an appeal with the Appeal Board on 15 May 2006. The Appeal Board recommended
that Decision No. 12542 be set aside. By a letter of 23 October 2006, which is the impugned
decision, the Secretary-General informed the Complainant that he had decided to uphold
Decision No. 12542.

The Tribunal considered unfounded ITU argument that the complaint was irreceiv-
able on the ground that the Complainant had no individual right to be a member of the
Board. It noted that it was clear that each staff member has an individual and legitimate
interest in being a member of the Board or any other board or committee as a staft repre-
sentative; therefore, each staff member, if appointed, had an individual legitimate right in
not being removed. This right derived directly from a staff member’s terms of employment
and was therefore challengeable.

In response to the Complainant’s plea regarding the misuse of authority and viola-
tion of the Staft Regulation and Staff Rules in the appointment of the staff representative
members of the Board, the Tribunal noted, contrary to the Appeal Board’s conclusion, that
the decision was not a disguised disciplinary sanction. The Tribunal noted, however, that
the Secretary-General’s interference in the nomination of the staff representatives of the
Board constituted a misuse of authority, and that the principles of freedom of association
and freedom of expression had been breached when the Secretary-General substituted the
Complainant’s opinion and method of defending staff interests with his own.

In response to ITU plea alleging that the Secretary-General’s decision had been taken
with a view to ensuring the smooth running of the work of the Board and that he had the
authority to designate its members by virtue of Staff Regulation 4.9, the Tribunal found
that the Secretary-General should have respected the Staff Council’s position to restate its
full confidence in the Complainant instead of insisting on her replacement. The Tribunal
considered the fact that the Secretary-General designated the staff representatives on the
Appointment and Promotion Board from a list of names proposed by the Staft Council
as enough to support the view that the Administration should hold consultations with
the Staff Council and seek an agreement prior to removing a staff representative from the
Board. The Tribunal further noted that, as there was a specific procedure to be followed
in the appointment of a staff representative, that implied that there was a corresponding
procedure for the removal of a staff representative. Consequently, a duly-appointed staff
representative should not be dismissed by the Secretary-General without his inviting the
participation of the Staff Council in the procedure. There was no such procedure in this
case, and the Tribunal therefore decided that the impugned decision must be set aside.

For the above reasons, the Tribunal decided to award the Complainant 20,000 CHF
in moral damages for the injury, distress and anxiety suffered. The Tribunal, however,
pointed out that the Complainant’s withdrawal from an official meeting because she
did not agree with the majority opinion was inappropriate behaviour. As an appointed
staff representative, she had a duty to attend and participate fully in the meetings of the
Appointment and Promotion Board. Therefore, the Tribunal stated that the Complainant
was not entitled to any other compensation. It observed that the request for an apology
from Mr. S must be dismissed as it was not for the Tribunal to issue an injunction where
the claim involved someone who was not party to the complaint. The Tribunal further
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decided that ITU should pay the Complainant 5,000 CHF in costs, and that all other claims
were dismissed.

2. Judgment No. 2691 (6 February 2008): A. H. v. International Organization for
Migration (IOM)"

DECISION TO TRANSFER STAFF MEMBER TAINTED WITH PROCEDURAL ERROR—IMPUGNED
DECISION IN FACT AN ATTEMPT TO IMPLEMENT BY A DIFFERENT ROUTE A PREVIOUSLY
ANNULLED DECISION—EXHAUSTION OF ALL INTERNAL REMEDIES NOT NECESSARY WHEN
FILING AN APPLICATION FOR EXECUTION—REINSTATEMENT AS AN IMMEDIATE AND
INEVITABLE CONSEQUENCE OF THE ANNULMENT OF A TRANSFER DECISION—SECOND DECISION
TO TRANSFER STAFF MEMBER DECLARED NULL AND VOID AB INITIO

The Complainant held a D-1 post in Vienna from January 1998 until 1 July 2006,
when he was transferred to Berlin to another D-1 post. The facts relevant to this case are
set out in Judgment No. 2575, delivered on 7 February 2007, in which the Tribunal ruled
that the decision to transfer him to Berlin was tainted with procedural error insofar as the
standard rotation procedure had not been followed, and for this reason annulled it.

Following the delivery of Judgment No. 2575, the Complainant indicated in an e-mail
of 13 February 2007 to the Administration that he considered himself to be “automatically
again assigned to Vienna,” and to that end requested that the “relevant Personnel Action
transferring [him] to Vienna [ ... ] be issued effective 8 February 2007.” He also acknowl-
edged that a de facto interim arrangement had existed since 8 February 2007 and that, for
practical reasons, it might be necessary to prolong it for a limited period. Consequently,
he requested that he be put on travel status and paid a daily subsistence allowance as of
8 February.

On the same day, the Director-General informed him that the Administration under-
stood the Tribunal’s findings in the sense that the Complainant was “subject to rotation”
and that even if his own previous decision was procedurally flawed, the Tribunal had not
ordered the Complainant’s “reinstatement to Vienna where [he was] posted from 1998 to
2006.” The Director-General decided, in accordance with the authority conferred on him
by Staff Rule 8.111.12, to transfer the Complainant within-grade to Berlin with immediate

effect. This is the impugned decision.

The Tribunal rejected IOM argument that the impugned decision was a new decision
and that the request of the Complainant should therefore be considered as the review of
a new decision and not an application for execution. The Tribunal noted that the decision
concerned the same person (the Complainant), the same subject matter (the transfer to
Berlin) and the same cause (implementation of Staff Rule 8.11) as in the decision which
was annulled by Judgment No. 2575. The Tribunal added that the impugned “decision” was
no more than an attempt to implement, by a different route, the very decision annulled by
Judgment No. 2575. Therefore, the Complainant was entitled to apply for the execution of
that judgment since “[t]he case law has it that the exhaustion of all internal remedies is not
necessary before filing an application for execution”.?

' Ms. Mary G. Gaudron, President, Mr. Augustin Gordillo and Mr. Giuseppe Barbagallo, Judges.
2 See Judgment No. 1978, under 3.
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The Tribunal considered that, by annulling the transfer decision, it had placed the
Complainant in the same legal position that he was in before the decision was taken. The
Complainant’s reinstatement was, according to the Tribunal, an immediate and inevitable
consequence of Judgment No. 2575, and the Organization must therefore implement the
Judgment by taking the consequent, material measures.

In view of the above, the Tribunal decided that the impugned decision dated 13 Feb-
ruary 2007 must be declared null and void ab initio and that the Complainant must imme-
diately be reinstated, at least administratively, in his former post in Vienna and must be
placed on travel status for the period from 8 February 2007 until his reinstatement. The
Tribunal also ordered the reinstatement through the school year 2007-2008 of the Com-
plainant’s entitlement to an education grant in respect of the cost of his son’s education in
Vienna, and awarded the Complainant to 3,000 EUR in costs.

3. Judgment No. 2704 (6 February 2008): A. G. S. v. United Nations Industrial
Development Organization (UNIDO)*

STAFF MEMBER NOT SUBJECT TO PERFORMANCE APPRAISALS OR SUPERVISION AS A RESULT OF
RELEASE TO PERFORM FUNCTIONS AS PRESIDENT OF STAFF COUNCIL—MERIT PROMOTIONS—
ADMINISTRATIVE INSTRUCTION NO. 16 DID NOT COVER THE COMPLAINANT'S CASE—
EFFECT OF ADMINISTRATIVE INSTRUCTION WAS TO DENY THE COMPLAINANT A VALUABLE
OPPORTUNITY—COMPLAINANT SUBJECT TO DETRIMENT OR DISABILITY DUE TO HIS ROLE
AS PRESIDENT OF STAFF COUNCIL—DISCRIMINATION OCCURS WHEN PERSONS IN THE SAME
SITUATION IN FACT AND IN LAW ARE TREATED DIFFERENTLY—DISSIMILAR SITUATIONS MUST BE
GOVERNED BY RULES THAT TAKE ACCOUNT OF THE DISSIMILARITY—PRINCIPLE OF EQUALITY
INFRINGED IF THE RULES THAT GOVERN DISSIMILARITY ARE NOT APPROPRIATE AND ADAPTED
TO THE DISSIMILARITY—IF THE RULES AND PROCEDURES OF INTERNATIONAL ORGANIZATIONS
DO NOT ENSURE ADHERENCE TO THE PRINCIPLE OF EQUALITY, IT IS THEIR DUTY TO INITIATE
PROCEDURES THAT DO—NOT THE FUNCTION OF THE TRIBUNAL TO PROSCRIBE A PROCEDURE

The Complainant joined the Organization in 1981 and was elected President of the
UNIDO Staff Council in 1997. Upon taking up his functions as President, the Complain-
ant was granted release from his duties on a 75 per cent basis, and from May 1999 he was
granted full-time release. As a result, he was not subject to performance appraisals or
supervision.

On 1 January 2003, the Director-General issued Administrative Instruction No. 16,
which allowed for merit promotions for persons “whose performance over a number of
years ha[d] consistently exceeded expectations, ha[d] been rated as very good or outstand-
ing, and who ha[d] been at least seven years in the same grade.” The Instruction required
that “[p]roposals for merit promotions should be made by programme managers (directors
and supervisors),” that they be considered by a Performance Review Committee and that,
thereafter, the Committee’s recommendations be submitted to the Director-General for
approval. The Complainant’s name was included on a preliminary list of staff members
eligible for promotion. Following proposals by the programme managers, candidates were
consideration by a Performance Review Committee. The Complainant was not recom-
mended for promotion by his Management Director of the Division of Administration,
under whose authority he fell for administrative purposes. Thus, when the names of those

! Seydou Ba, President; Mary G. Gaudron and Agustin Gordillo, Judges.
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staff members whose promotion had been approved were announced on 17 July 2003, the
Complainant was not amongst them.

On 13 February 2004 the Complainant lodged an appeal with the Joint Appeals
Board, which in its report of 21 June 2006 concluded that the Organizations had correctly
followed the procedures stipulated in Administrative Instruction No. 16. This recommen-
dation was endorsed by the Director-General by a memorandum of 4 July 2006. That is
the impugned decision.

The Tribunal first considered the Complainant’s argument that the failure by the
Performance Review Committee to consider his performance had been a fundamental
breach of procedures. The Tribunal, however, rejected this argument, as the Complainant
was in fact ineligible for consideration by the Committee as Administrative Instruction
No. 16 clearly provided that “[p]roposals should be made by programme managers (direc-
tors and supervisors) and be submitted for review to the Performance Review Committee”.
Therefore, in the absence of a proposal, for whatever reason, the Committee had no power
to make any evaluation, much less a recommendation with respect to the granting of a
merit promotion.

The Tribunal noted that Administrative Instruction No. 16 did not cover the Com-
plainant’s case. Indeed its effect was to deny the Complainant a valuable opportunity that
was available to all other staff members who had served seven years in the same grade. The
Tribunal further observed that if the Complainant had not had a supervisor and could
not have his work appraised, it was due to the fact that he had been granted full-time
release only on the account that he was the President of the Staff Council. He was there-
fore, according to the Tribunal, subject to a detriment or disability because of his role as
President of the Staff Council.

The Tribunal noted that the principle of freedom of association was infringed if a per-
son was subject to a detriment or disability, or was discriminated against because of his or
her activities within a staff association or, as here, within the Staff Council. It recalled that
discrimination occurred when persons who were in the same situation in fact and law were
treated differently. The principle of equality not only requires that “situations which are the
same or similar be governed by the same rules,” but also that “dissimilar situations be gov-
erned by rules that take account of the dissimilarity” (Judgement No. 2194). However, the
Tribunal further recalled, the principle of equality may be infringed if the rules that govern
dissimilarity are not appropriate and adapted to the dissimilarity (Judgement No. 2313).
The Tribunal concluded that Administrative Action No. 16 had a disproportionate and
discriminatory impact on the Complainant, and that discrimination had taken place.

The Tribunal observed that there was no rule to cover the Complainant’s situation,
and that it was of no consequence that he did not request an opportunity to have his case
considered until after the Performance Review Committee had made its recommendations
with respect to merit promotion for other staff. In this regard, the Tribunal recalled its
Judgment No. 2313 in which it had stated that “if [the] rules and procedures [of interna-
tional organisations] [did] not ensure adherence to [the] principle [of equality] [ ... ], it
[was] their duty to initiate procedures that [did], whether by way of general rule or some
specific procedure for the particular case.” That duty had been breached in the present case.
However, the Tribunal did not consider it its function to proscribe a procedure or order
UNIDO to consider the question of merit promotion for the Complainant. Moreover, the
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Complainant retired from the Organization on 30 September 2007. In the circumstances,
the proper course was, according to the Tribunal, to award 20,000 EUR in compensation
for the wrongful denial of a valuable opportunity.

The Complainant further presented a number of claims regarding irregularities in the
internal appeal proceedings. He contended a breach of due process as the composition of
the Joint Appeals Board was changed in the course of the proceedings without him being
notified, hence depriving him of his right to object to proposed membership. The Tribunal
did not accept the argument, presented by UNIDO, that the allegations concerned the
same clerical error as that for which the Complainant was awarded moral damages by
Judgment No. 2662. While the two mistakes were closely related, in the sense that one led
to the other, the Tribunal agreed that there were in fact two mistakes, and that they had
both interfered with the Complainant’s right to challenge the composition of the Board.

With regard to the delays in the proceedings, the Tribunal found that no part of the
delay was referable to the Complainant who filed his rejoinder before he was advised of the
composition of the Board and well before it commenced its deliberations. As in Judgment
No. 2662, the Complainant was awarded moral damages in the amount of 5,000 EUR for
the delay and other irregularities involved in his internal appeal.

4. Judgment No. 2706 (6 February 2008): C. C. v. World Intellectual Property
Organization (WIPO)?

TRANSFER OF STAFF MEMBER FOLLOWING SEXUAL HARASSMENT AGAINST HER—QORGANIZATION’S
REACTION NOT CONSONANT WITH THE DUTIES OF AN INTERNATIONAL ORGANIZATION TOWARDS
ITS STAFF—DUTY OF AN ORGANIZATION TO PROVIDE A SAFE AND ADEQUATE ENVIRONMENT
FOR ITS STAFF—SANCTION IMPOSED IN RESPONSE TO SEXUAL HARASSMENT CLEARLY NOT
COMMENSURATE WITH SERIOUSNESS OF THE MISCONDUCT—DISPARITY BETWEEN COMPLAINANT’S
GRADE AND HER ACTUAL DUTIES—IF THE RULES AND PROCEDURES DO NOT ENSURE ADHERENCE
TO THE PRINCIPLE OF EQUALITY, THE ORGANIZATION HAS A DUTY TO TAKE REMEDIAL STEPS,
WHETHER BY WAY OF A GENERAL RULE OR SPECIFIC PROCEDURE IN THE PARTICULAR CASE—THE
TRIBUNAL SHOULD NOT SUBSTITUTE ITS OWN ASSESSMENT FOR THAT OF THE ORGANIZATION
WITH REGARD TO THE RECLASSIFICATION OF POSTS

The Complainant joined WIPO in March 1995 as a clerk at grade G-2 on a short-term
contract. In November 1996, she was given a fixed-term contract at grade G-3 and, on 1
November 2000, she was promoted to grade G-4. As from September 2001, she was trans-
ferred at the same grade to the Expenditures Section of the Finance Division.

On 8 November 2002, the Complainant reported to the Organization’s Ombudsper-
son, then on 6 March 2003 to the President of the Staff Council, that she had been sexually
harassed by her supervisor, and also complained about another official’s behaviour. The
case was subsequently brought before the Director-General. At a meeting held on 10 March
2003, disciplinary action was taken against the two officials, who both received a verbal
reprimand, which was recorded by placing a note in their respective personal file.

By a decision of 11 March 2003, the Complainant was transferred to the Knowledge
Management Center and e-Library. In May 2004, the Complainant’s new supervisor rec-
ommended her promotion, without success. On 8 June 2005, he wrote an internal memo-

22 Seydou Ba, President; Claude Rouiller and Patrick Frydman, Judges.
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randum in which he proposed that she be promoted to grade G-5 on the basis of the work
she was actually performing. On 26 January 2006, after the Complainant had also applied
for promotion, she was provided with a job description which she refused to sign, as she
considered that it did not reflect her true responsibilities.

On 6 March 2006, the Complainant sent a letter to the Director-General in which
she asserted that she had been treated in an unfair and discriminatory manner. Having
received no reply, she lodged an appeal with the Appeal Board on 20 April 2006. In its
opinion of 2 June 2006, the members of the Board unanimously found that the Complain-
ant been subjected to sexual harassment and had been treated unfairly by the Organiza-
tion. The Board considered that she had been “twice victimised” in that her career had
been stymied after the incidents of sexual harassment, and recommended that the dispute
should be resolved amicably. The Board thus proposed that the Organization should award
the Complainant compensation in the amount of 30,000 CHF, ensure that she obtained
promotion to grade G-5 and that, subject to certain conditions, it should consider pro-
moting her to grade G-6. Failing amicable resolution on those bases, the Appeal Board
recommended that the Complainant should receive a promotion to grade G-6, backdated
at least six months.

By a decision of 11 August 2006 the Director-General announced that he wanted the
matter to be resolved amicably, in accordance with the Appeal Board’s recommendation.
However, the Organization merely offered the Complainant financial compensation, but
refused to grant her a promotion as part of the settlement. The Complainant challenged
before the Tribunal the above-mentioned decision of 11 August 2006.

With regard to the receivability of the complaint, the Tribunal rejected the contention
of the Organization that the claims therein were time-barred. In particular, the fact that
the Complainant had not challenged each and every unfavourable decision concerning her
as from her transfer on 11 March 2003 should not prevent her from seeking compensa-
tion for the injury she claimed to have suffered and to challenge the decision to deny her
the promotion she had requested. Moreover, it was, according to the Tribunal, clear that
the Complainant had repeatedly objected to the situation in which she had been since her
transfer in March 2003, in particular that her grade did not tally with the actual level of
her responsibilities.

The Tribunal observed, based on the evidence on the file, that the acts of sexual har-
assment which the Complainant had denounced had in fact taken place, contrary to the
assertions of the Organization. The Tribunal considered that, in imposing a disciplinary
sanction on the Complainant’s supervisor, the Organization had necessarily acknowledged
that they the acts of sexual harassment had occurred. It could therefore not dispute the
merits of the Complainant’s accusations during the proceedings, without contradicting
itself and casting major doubts on whether its decisions regarding staff were taken in a
responsible manner in such a sensitive area as that of discipline.

Given the nature and seriousness of the acts in question, the Tribunal noted that the
Organization’s reaction to the Complainant after she had denounced the sexual harass-
ment was not consonant with the duties of any international organization towards is staff.
The Tribunal emphasized that an international organisation has a duty to provide a safe
and adequate environment for its staff, and is liable for all injuries caused to a staft member
caused by their supervisor acting in the course of his or her duties (see Judgments Nos.
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2524, 1609 and 1875). The Tribunal expressed its astonishment at the administrative action
taken by the Organization in response to the denunciation of these acts, and found that the
sanction imposed on her supervisor was clearly not commensurate with the seriousness of
his misconduct. The fact that the supervisor’s performance appraisal covering the period
during which he was subject to disciplinary action was favourable in all respects indicated,
in the view of the Tribunal, little regard for the duty of care that the Organization owed
to the victim.

While acknowledging the argument put forward by the Organization that compen-
sation for injuries should not take the form of a promotion, the Tribunal noted that the
question in the present case was whether the Complainant had been unduly prevented
from applying for promotion under the relevant procedures.

As far as the level of her responsibilities was concerned, the post held by the Com-
plainant was at the time of the Judgment classified at G-4 level. The file, however, showed
that in practice, owing in particular to the departure of colleagues whose work she took
over, the Complainant had long been performing the duties of a library “assistant” or
“technician” which go far beyond the content of the post as it was initially designed. This
was confirmed in a detailed internal memorandum written by her supervisor on 8 June
2005, in which the disparity between the Complainant’s present grade and the level of her
duties was particularly stressed.

As for the possibility of promotion on merit, the Tribunal observed that it emerged
from the Complainant’s performance reports after her transfer to this post and from vari-
ous internal notes concerning her work that her performance was praised. It further noted
that the request for promotion of the Complainant, who had not received a promotion for
seven years, in a manner which was hard to justify, encountered administrative obstacles
which had prevented its proper examination by the competent bodies. The Tribunal con-
sidered that the Organization’s dilatory attitude to the request for promotion submitted
must be deemed improper because, if this promotion would have been justified on account
of the classification of the post held, the situation thus created would result in unequal
treatment to the detriment of the Complainant.

The Tribunal recalled its Judgment No. 2313, in which it emphasized that it was the
duty of international organisations to abide by the principle of equality, and in particular
to comply with its requirement that there be equal pay for work of equal value. As stated
in the same Judgment, if their rules and procedures do not ensure adherence to those
requirements in respect of their staff, it is the duty of an international organization to take
remedial steps, whether by way of some general rule or by some specific procedure for the
particular case.

The Tribunal stressed that WIPO could not legitimately rely on the procedural and
time constraints inherent in its internal rules governing the reclassification of posts and the
consideration of requests for promotion in order to justify the fact that, several years later,
it had still not reached a decision on the Complainant’s claims in this respect. The Tribunal
added that the fact that the Complainant had been the victim of sexual harassment did not
imply that her application for promotion had to receive preferential treatment. However,
given the exceptional circumstances of her transfer, the Organization should have taken
great care to ensure that she was treated correctly.
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Thus, the Tribunal found that the Director-General’s impugned decision must be
set aside, and that the Organization’s mishandling of the Complainant’s application for
promotion caused her moral injury calling for compensation in addition to that for any
other injuries she had suffered.

With regard to the promotion, the Tribunal reiterated its past practice, recalling in
particular Judgments Nos. 929, 1647 and 1874, according to which the grading of a post
is a discretionary decision which should be taken by persons with particular training and
experience in the matter. While the Tribunal may set aside a decision of reclassification
on grounds of form or substance, it should not substitute its own assessment for that of
the Organization. The case was therefore sent back to the Organization for it to reach a
decision on this request in compliance with a number of conditions, and requested that
the Organization review the classification of the Complainant’s post and her application
for promotion within six months of the date of the delivery of the present judgment. Fur-
thermore, the Complainant was awarded 40,000 CHF in compensation for all the injuries
suffered, and her costs in the amount of 7,000 CHF.

5. Judgment No. 2709 (6 February 2008): S. V. v. European Patent Organization (EPO)*

CALCULATION OF RECKONABLE EXPERIENCE AFTER ACQUISITION OF THE REQUIRED LEVEL
OF EDUCATION—RECOGNITION OF SUBSTANTIAL EQUIVALENCE OF ACCREDITED ENGINEERING
PROGRAMMES—THE WASHINGTON ACCORD, WHILE NOT BINDING, SHOULD BE TAKEN INTO
CONSIDERATION BY THE ORGANIZATION—ALTHOUGH THE ORGANIZATION IS NOT BOUND BY
MEMBER STATE PRACTICE, IT HAS A DUTY TO EXPLAIN AN APPARENT INCONSISTENCY IN ITS
APPROACH

The Complainant joined EPO on 1 November 2003 as an examiner at the European
Patent Office, after he had received by fax of 11 October 2003 a copy of the offer of appoint-
ment. He responded to the offer by letter of 22 October 2003. Attached to the offer was
a calculation of his reckonable experience for purposes of recruitment and promotion.
This calculation showed that the Office would take into account as reckonable experience
his period of employment from 24 May 2000 to 31 October 2003 and on that basis would
assign him grade A-1, step 3.

Two months later, the Complainant informed the Office that there was an error in the
preliminary calculation of his reckonable experience and that he would submit a request
for recalculation once he had received all relevant documents from his former employers.
Therefore, by a letter to the Personnel Administration Department dated 15 January 2004,
he requested that his reckonable experience be recalculated to take into account his pro-
fessional experience during the period from 15 May 1994, when he received his Bachelor
of Science (BSc) degree in Electrical Engineering, to 24 May 2000, when he obtained his
Master of Science (MSc) degree in Electrical and Computer Engineering, and that accord-
ingly he should be assigned grade A-2, step 4. The Complainant argued that this experience
had been gained “after acquisition of the level of education required under the minimum
qualifications of the job description for the post in question,” as required by Circular No.
271, given that his BSc degree was a “diploma of completed studies at university level”
which would be the minimum qualification for the post of examiner.

# Seydou Ba, President; Mary G. Gaudron and Giuseppe Barbagallo, Judges.
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By a letter of 11 June 2004, the Recruitment Department informed the Complainant
that his request could not be granted based on the application of document CI/376/77
of 8 September 1977 that specified which diplomas applicants for posts as examiners
were required to hold in the various member States. The document held that for degrees
acquired in non-member States, EPO had decided that only a Master’s or similar degree
would be considered as equivalent to “an average European level of completed university
education.” On 1 July, the Complainant confirmed that his letter of 15 January should
be considered as an internal appeal. Meanwhile, on 13 August 2004, the Personnel Legal
Affairs Department sent a note to the Director of Recruitment indicating that the EPO
minimum requirement for A-grade posts was a Master’s degree for both member and
non-member states, with the exception of Ireland and the United Kingdom for which a
three-year degree was considered sufficient.

In its opinion of 24 April 2006, the Internal Appeals Committee unanimously recom-
mended that the appeal be dismissed as devoid of merit, but that the Office should credit
the Complainant with all or at least part of the experience he gained in the period between
his Bachelor’s and his Master’s degrees, as an ex gratia settlement in view of the special
circumstances of his case. By letter of 23 June 2006 the Complainant was informed that
the President of the Office had decided to reject his appeal as unfounded and not to offer
him an ex gratia settlement. That is the impugned decision.

With regard to the Complainant’s university diploma, the Tribunal was of the opinion
that a United States ABET-accredited BSc degree must be considered a “diploma of com-
pleted studies at university level.” It considered as unsatisfactory the explanation given by
the Organisation, namely that the Office had a certain “discretionary leeway” in deciding
whether and when a diploma of completed studies at university level existed within the
meaning of the job description.

In response to the Organization’s argument that it was not bound by the Washington
Accord, the Tribunal stated that the Washington Accord, while not binding, should be
taken into consideration. Under the terms of the Washington Accord, which is an interna-
tional agreement for the recognition of the substantial equivalence of accredited engineer-
ing degree programmes, an ABET-accredited United States BSc degree is equivalent to the
United Kingdom BEng (Honours) degree, which is recognised by the Organisation. There-
fore, logically, the Organisation should have no difficulty in recognising the Complain-
ant’s BSc degree as fulfilling the minimum education requirement. While the Washington
Accord is not legally binding on EPO, it derived from a sound technical evaluation and the
Organisation had a responsibility at least to consider it when making a choice based on the
same technical evaluation. Furthermore, given that the United Kingdom recognised the
ABET-accredited United States BSc degree as being equivalent to its own BEng (Honours),
although it was not bound by the practice of member States, the Tribunal considered that
the Organization had a duty to explain the apparent inconsistency of its approach.

The Tribunal recalled its Judgment No. 851, in which it considered that “some dif-
ferences will have to be allowed in the content and standard of engineering degrees until
there is international standardisation. For an international organization, the only fair and
practical approach is to demand for an examiner’s post the qualifications required for
equivalent duties in the applicant’s home country.” In the same vein, the Tribunal recalled
its Judgment No. 895, in which it ruled that “[f]or appointment as an examiner of patents
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with the Organization the Complainant is required to have the qualifications he would
need for appointment as an examiner in the patent office of his own country.” The Tribunal
noted that there had been a move towards international standardisation with the coming
into force of the Washington Accord. As the Complainant’s BSc degree would make him
eligible to work as an examiner in his home country, the United States, according to the
Tribunal’s rulings in the two Judgments listed above, he should also be deemed eligible to
work as an examiner for the Organization.

With regard to EPO refusal to recognize United States bachelor’s degrees on princi-
ple, regardless of which member state’s nationality the applicant held, the Tribunal noted
that this statement was contrary to the considerations in Judgments Nos. 851 and 895. In
addition, the Tribunal found EPO arguments to be contradictory, as the Organizations
also claimed that “[i]t would be difficult for the member States to comprehend why the
requirements for an examiner’s post at the defendant [O]rganisation should be disregarded
or made stricter than for national authorities.” Since the United Kingdom national authori-
ties recognized the ABET-accredited United States BSc degree as being equivalent to the
United Kingdom BEng (Honours) and would therefore consider the applicant eligible for
the post of examiner, the Organization should also find it reasonable to recognize that
degree when recruiting and hiring employees. The Tribunal noted that the Organization’s
blanket disregard for United States BSc degrees appeared to be discriminatory.

In accordance with these considerations, the Tribunal concluded that the Complain-
ant’s ABET-accredited United States BSc degree must be considered a “diploma of com-
pleted studies at university level” and that the decision to deny his request for recalculation
of his reckonable experience from the date of his United States BSc degree must be set
aside. The Tribunal decided that the Complainant’s reckonable experience and salary had
to be calculated in accordance with the Organization’s Service Regulations and Circular
No. 271, from the date of receipt of his completed BSc degree, and that he must receive
all consequential salary adjustments. The Tribunal requested the Organization to pay the
Complainant 3,000 EUR in costs, and although there was no clear demonstration of bad
faith on the part of the Organization, the Tribunal awarded the Complainant moral dam-
ages in the amount of 4,000 EUR to take account of the extended period during which he
was retained in the wrong grade.

6. Judgment No. 2720 (9 July 2008): D. ]. G. v. International
Telecommunication Union (ITU)*

CIRCULATION TO ALL STAFF MEMBERS OF A LETTER PRESENTING THE ORGANIZATION’S
POSITION WITH REGARD TO A JUDGMENT OF THE TRIBUNAL—DEFAMATORY NATURE OF
STATEMENTS—RIGHT OF REPLY—QUTSIDE THE JURISDICTION OF THE TRIBUNAL TO DECIDE
ON ALLEGED PREJUDICE THAT THE TRIBUNAL ITSELF MAY HAVE SUFFERED—PRINCIPLE OF RES
JUDICATA—QOBLIGATION FOR INTERNATIONAL ORGANIZATIONS TO REFRAIN FROM ANY TYPE
OF CONDUCT THAT MAY HARM THE DIGNITY OR REPUTATION OF THEIR STAFF MEMBERS—
EXEMPLARY DAMAGES FOR BREACH OF OBLIGATION

The facts relevant to this case are to be found in Judgment No. 2540, delivered on
12 July 2006, concerning the Complainant’s first five complaints. The Complainant had

** Mary G. Gaudron, Vice-President; Giuseppe Barbagallo and Patrick Frydman, Judges.
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challenged before the Tribunal, inter alia, the decisions whereby he had been temporar-
ily detached and subsequently transferred from the post of Chief of the Personnel and
Social Protection Department (“Chief of Personnel”), and the Administration’s decision to
advertise that post. In Judgment No. 2540, the Tribunal set aside the expressed and implied
decisions rejecting the Complainant’s appeals with respect to his detachment, transfer and
dismissal from the post of Chief of Personnel.

On 26 July 2006 a journalist for a Swiss daily newspaper informed the Complainant
that he was going to publish an article on the ITU and Judgment No. 2540 the following
day. After the ITU Head of Corporate Communication had been contacted by the journal-
ist to obtain the ITU version of the facts, he sent an e-mail to all staff members of the Union
containing the letter presenting ITU position with regard to the Judgment in question, and
a summary of the facts of the case to the journalist.

The Complainant, considering these documents to be defamatory, requested the Sec-
retary-General, on 1 September 2006, on the one hand to review the decision to circulate
them to all staff members, and on the other hand to withdraw them officially through an
e- mail to all staff, to present him with a formal apology, to give him the right of reply and
to award him damages. On 16 October, the Secretary-General informed the Complainant
of his decision not to withdraw the e-mail.

On 3 November 2006 the Complainant filed an appeal with the Appeal Board, which
dismissed the Complainant’s claims in its report of 9 January 2007, noting, in particular,
that he had the opportunity of exercising his right of reply. This request had, however,
already been denied by the Secretary-General in his decision of 16 October, and that posi-
tion was confirmed following the delivery of the Appeal Board’s opinion. That implicit
decision was impugned in the present complaint.

The Complainant submitted that the content of the documents sent by e-mail on
26 July 2006 was defamatory, seriously infringed the obligations owed by international
organizations to their staff members and violated the principle of res judicata and the
respect due to the Tribunal.

The Tribunal decided not to respond to the arguments presented in the complaint
regarding the prejudice that the Tribunal itself had allegedly suffered as a result of the
circulation of the disputed message. The Tribunal considered that the issue raised in this
regard, which had no direct bearing on the dispute between the Complainant and ITU
regarding compliance with obligations arising from their contractual relationship, fell
outside the Tribunal’s jurisdiction, as restrictively defined in article II of its Statute. The
Tribunal further considered that it could not rule on such arguments without breaching
its duty of impartiality.

However, the Tribunal was of the view that it must, of course, rule on the Complain-
ant’s claim concerning harm done to his own interests, and stated in this regard that the
circulation of the disputed message to the entire ITU staff was an extremely improper
action that caused him serious harm. The Tribunal considered that the defamatory nature
of the statements was compounded by the fact that they were based on a highly tendentious
presentation of the facts, and found that the Secretary-General could not lawfully circulate
a message to the staff expressing his view in the terms employed. The Tribunal added that,
even if it were established that the complainant could have responded to the disputed state-
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ments by circulating another message in the same form, these statements would in any case
be no less defamatory on that account.

The Tribunal recalled, as it had consistently held, for instance in Judgments Nos. 396,
1875, 2371 and 2475, that international organisations were bound to refrain from any type
of conduct that may harm the dignity or reputation of their staff members. The Tribunal
added that this duty, which flowed from the general principles governing the international
civil service, was also applicable as a matter of course to former staft members of an organi-
sation, and therefore to the Complainant who had now retired. By its very nature, the act of
circulating to all ITU staff, on the Union’s own initiative, a message containing defamatory
statements concerning the Complainant constituted a particularly serious breach of that
duty. Moreover, the Tribunal considered that the breach was all the more reprehensible in
the present case because it followed a pattern of vindictive action against him.

While the Tribunal did not deny that ITU had every right to circulate comments
that were critical to the judicial ruling, it observed that the decision to pursue that route
was taken in reaction to plans to publish a newspaper article and was not a spontaneous
initiative.

Furthermore, and as contended by the Complainant, the Tribunal considered that
ITU was not entitled, while circulating comments on the judicial ruling, to challenge the
findings of fact made in the judgement, which had res judicata authority.

In view of the above, the Tribunal decided that the decision whereby the Secretary-
General refused to remedy the consequences of the circulation of the e-mail of 26 July 2006
must be set aside. The Tribunal considered that the circulation of the e-mail to all staff
clearly damaged the Complainant’s dignity and reputation, and therefore decided that the
Union should pay him damages in the amount of 20,000 CHF. In addition, the Tribunal
decided that, for having acted in breach of the obligations incumbent upon the Organisa-
tion in its relations with its staff members, ITU should pay the Complainant exemplary
damages in the sum of 10,000 CHF.

The Tribunal further granted the Complainant’s request that ITU send a new e-mail
to all staff retracting the content of the e-mail circulated on 26 July 2006. The Tribunal
considered that the circulation of such an e-mail appeared to be the only way of ensuring
that the present Judgment fully served the purpose of safeguarding the Complainant’s
honour and reputation vis-d-vis the ITU staff.

7. Judgment No. 2742 (9 July 2008): M.d.R.C.e S.dV. v. World Meteorological
Organization (WMO)*

INVESTIGATION OF SUSPECTED CASE OF FRAUD BY STAFF MEMBER—REORGANIZATION BY
THE SECRETARY-GENERAL OF INTERNAL AUDIT AND INVESTIGATION SERVICES (IAIS)—
ALLEGATIONS OF HARASSMENT IN CONNECTION WITH FRAUD INVESTIGATION—ALLEGATION
OF HARASSMENT TO BE DETERMINED FOLLOWING A THOROUGH INVESTIGATION—FACTS
INCONSISTENT WITH CLAIM BY COMPLAINANT OF IMPROPER MOTIVE—REASSIGNMENT TO A
POST WHICH SIGNIFICANTLY DIMINISHED DUTIES, RESPONSIBILITIES AND STATUS OF STAFF
MEMBER—NECESSARY POWER OF AN INTERNATIONAL ORGANIZATION TO RESTRUCTURE SOME
OR ALL OF ITS UNITS, INCLUDING BY ABOLITION OF POSTS, THE CREATION OF NEW POSTS AND

* Seydou Ba, President; Mary G. Gaudron and Dolores M. Hansen, Judges.
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THE DEPLOYMENT OF STAFF—SUCH POWER IMPLIED EVEN IF NOT EXPRESSLY CONFERRED
BY THE RELEVANT REGULATIONS—INCONSISTENCY WHEN RESTRUCTURING INVOLVES THE
ABOLITION OF WHAT IS INTENDED TO BE STRENGTHENED—EXISTENCE OF IAIS MANDATED BY
FINANCIAL REGULATIONS—ABOLISHMENT OF IAIS DONE WITHOUT LAWFUL AUTHORITY AND
CONTRARY TO THE FINANCIAL REGULATIONS

The Complainant is a former official of WMO. She joined WMO on 1 June 2003 as
Chief of the Internal Audit and Investigation Service (IAIS) at grade P-5, reporting direct-
ly to the Secretary-General. Her initial two-year fixed term contract was in due course
renewed for a further period of two years.

Shortly after taking up her functions the Complainant was asked to investigate a
suspected case of fraud involving at least one staff member. In light of her initial findings,
the Organization decided, in November 2003, to refer the matter to the Swiss authorities so
that criminal proceedings could be initiated. Meanwhile, the main perpetrator succeeded
in escaping to Egypt. When the current Secretary-General took office in early 2004, he
instructed the Complainant to pursue her internal investigation, focusing in particular on
the role that other staff members might have played in the fraud. He also took a number
of measures designed to strengthen the Organization’s internal controls, including the
establishment of an Audit Committee, to which the Complainant submitted a number
of investigating reports. After having been informed that WMO senior legal advisor had
made a telephone call to the main perpetrator the same day that he escaped to Egypt, the
Complainant suggested that the senior legal advisor be kept aside from the internal inves-
tigation pending clarification of these facts. The Secretary-General asked the Complain-
ant to remove her recommendations concerning the senior legal advisor from her reports
before they were submitted to the Audit Committee on the grounds that her findings were
unsubstantiated. However, the Complainant refused to do so. Following the submission
by the Complainant of her final report to the Executive Council in June 2005, the Execu-
tive Council decided, upon a recommendation of the Audit Committee, that the internal
investigation be closed, and that it should be reopened only if additional, substantial infor-
mation became available.

During the second half of 2005, upon a recommendation by the Audit Committee
in October 2004, steps were taken to reorganise the IAIS. Although various options were
envisaged, including a proposal by the Complainant, the Secretary-General decided that
IAIS be replaced with a new Internal Oversight Office (I00O) and that three new posts, one
at grade D-1 and two at grade P-5, be created.

The vacancy note for the D-1 post indicated that the official in question would “[f]ulfil
the function designated in the Financial Regulations for the Chief of [IAIS].” The Com-
plainant applied for the post but was not selected. On 10 January 2006, she was notified of
the decision to separate her from her functions as Chief of IAIS and to reassign her, with
effect from 1 February 2006, to the grade P-5 post of Chief of the new Internal Audit Serv-
ice (IAS) in which she would report to the Director of IOO. By memorandum of 20 Janu-
ary 2006, the Complainant requested that the Secretary-General reconsider this decision,
arguing that it was contrary to the Financial Regulations. She further alleged that she was
being harassed by senior management in connection with her investigation.

In an e-mail of 31 January 2006 addressed to the members of the Audit Committee,
the Complainant stated that it was her duty to inform them of the Secretary-General’s
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decision to “abolish” the IAIS and that she would shortly send them a report on the mat-
ter. Having been reminded by the Secretary-General that communications with the Audit
Committee should be channelled through him, she sent him the report in question on
8 February, asking that it be forwarded to the members of the Committee. The Secretary-
General replied that the Complainant had a “clear and serious conflict of interest”, and that
she was therefore to “refrain from any further involvement in all internal audit functions
regarding the reorganization of the internal audit services.” On 23 February, she sent a
message from her private e-mail address to the members of the Audit Committee, copying
it to several representatives of the United States Department of State, in which she called
into question the legality of restructuring the internal audit function, and attached a copy
of the report she had submitted to the Secretary-General in February. She further asserted
that, despite her recommendations, the Secretary-General had chosen not to lift the immu-
nity of certain senior officials to enable them to be investigated by the Swiss judge.

On 14 March 2006, the Complainant lodged an appeal with the Joint Appeals Board
contending that the reorganization of IAIS was unlawful, that her reassignment was
“invalid,” and that she had suffered harassment in connection with her investigation. In
its report dated 21 September 2006, the Board recommended that the appeal be rejected as
devoid of merit. By a memorandum of 4 October 2006, the Secretary-General dismissed
the appeal in accordance with the recommendations of the Board. This is the impugned
decision. On 3 November 2006, the Complainant was dismissed. The Complainant made
a formal complaint of harassment to the Joint Grievance Panel and presented written sub-
missions to it in March 2007. The report of the Panel was submitted to the Joint Appeals
Board, and a final decision to close the case of harassment was made by the Secretary-
General on 28 September 2007.

The Tribunal noted that the decision by the Secretary-General of 28 September 2007
was the subject of three further complaints to the Tribunal. A preliminary question arose
with respect to the claim of harassment, as a general principle dictates that a person can-
not litigate the same issue in separate or concurrent proceedings. The Tribunal pointed
out that a final decision on the issue had nonetheless been taken by the Secretary-General,
and that as the claim was before the Tribunal, it must be determined. However, it would
be undesirable that the claim be determined in the absence of a thorough consideration of
all the circumstances on which the Complainant relied. It was therefore decided that final
determination of the harassment claim should await consideration of the various com-
plaints filed in relation to the Secretary-General’s decision of 28 September 2007.

The Tribunal observed that, whatever may be said of the events prior to mid-February
2005, the relationship between the Complainant and the Secretary-General underwent
a marked change after the Complainant reported that the WMO senior legal advisor be
“kept aside from the process temporarily, until the situation [ . .. ] is clarified.” It further
noted that the events following the Complainant’s report referring to the senior legal advi-
sor indicated a disregard for her role and responsibilities as internal auditor and a lack
of respect for her dignity. However, even when considered in the context of other events
on which the Complainant relied, they did not establish that the impugned decision was
motivated by a desire to harm or injure the Complainant.

The Tribunal found that the facts were inconsistent with the type of improper motive
claimed by the Complainant in relation to her reassignment. Firstly, there was nothing to
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indicate that the appointment process to the D-1 post was flawed. Secondly, the idea of cre-
ating a D-1 post had been conceived as early as February 2005, well before the events devel-
oped with respect to the Complainant’s reports referring to the senior legal advisor. Finally,
as the internal investigation of fraud had been effectively closed in June 2005, it would be
wrong to view the impugned decision as some form of retaliation for the Complainant
having prevented the Secretary-General from corrupting the investigation process.

With regard to the reorganization of the internal oversight, the Tribunal recalled its
Judgment No. 2510 in which it had stated that “an international organisation necessarily
has power to restructure some or all of its units, including by abolition of posts, the crea-
tion of new posts and the redeployment of staff”. The Tribunal noted that the word “nec-
essarily” in that statement indicated that that power would be implied even if it was not
expressly conferred by the relevant regulations. However, that power could not be implied
if it was contrary to the regulations. At the relevant time, regulation 13.7 of the WMO
Financial Regulations provided:

“Under the broader scheme of internal oversight which would include the programme
evaluation mechanism, the Secretary-General shall establish an Internal Audit and
Investigation Service (IAIS)”

The Financial Regulations were amended by the WMO Congress in May 2007 to pro-
vide for the creation of IOO to replace IAIS and for the appointment of a Director of IOO
with substantially the same powers, duties and responsibilities as those formerly reposed
in the Chief of IAIS. These amendments took effect on 1 January 2008.

The Tribunal observed that the Executive Council had resolved in June 2005 that the
Secretary-General should “strengthen the internal audit service on an urgent basis.” It con-
sidered that there was no inevitable inconsistency between “strengthening” a service and
restructuring it. However, there was an inconsistency when restructuring involved the abo-
lition of what is intended to be strengthened. The legal effect of the WMO Congress resolu-
tion of May 2007 was to abolish the IAIS and replace it with the IOO. The same abolition
occurred, de facto, when the Secretary-General appointed the Director of IOO with effect
from 1 February 2006 and reassigned the complainant to the new post of Chief of IAS.

The Tribunal considered that the Executive Council resolution of June 2005 could not
be construed as authorising the abolition of the TAIS, the existence of which was mandated
by the Financial Regulations. The whole tenor of those Regulations was not only that the
Secretary-General should establish the TAIS but also that he should maintain it until it
was lawfully decided otherwise. Accordingly, any restructuring involving the abolition
of the TAIS was contrary to the WMO Financial Regulations, as they stood until January
2008, and was until then beyond the power of the Secretary-General. Thus, the Secretary-
General had acted without authority in abolishing IAIS and replacing it with IOO on
1 February 2006, and, inextricably, the reassignment of the Complainant from the same
date had been likewise an act done without lawful authority.

Notwithstanding the Executive Council’s subsequent confirmation of the Secretary-
General’s action, the Joint Appeals Board erred in holding that the Complainant’s reassign-
ment had been taken with lawful authority. The Secretary-General’s decision dismissing
the Complainant’s internal appeal was therefore set aside. However, this did not, according
to the Tribunal, mean that the Complainant should be reinstated in her former post, as
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it had lawfully been abolished when the Financial Regulations were amended with effect
from 1 January 2008.

The Tribunal subsequently turned to the claim made by the Defendant, referring to
a number of press articles and television broadcasts, and legal proceedings initiated by
the Complainant in national jurisdictions, that the complaint be dismissed as an abuse
of process. The Tribunal found that, whatever the motives of the Complainant, she had a
good cause of action and was entitled to have the matter determined. The Tribunal likewise
rejected the argument made by the Defendant that the Complainant was estopped from
bringing the present complaint, as she could not possibly be seen to have acquiesced in
the abolition of her post as Chief of IAIS in applying to the D-1 post, the bare minimum
necessary for an argument based on an estoppel.

The Tribunal concluded that the Complainant was entitled to substantial damages in
consequence of the unlawful decision to reassign her to the post of Chief of IAS, which sig-
nificantly diminished her duties, responsibilities and status, necessarily resulting in harm
to her professional reputation. She had been put in a position where she could do nothing
to prevent or correct what she had rightly perceived as an unlawful decision. Further, it
must have been tolerably clear to her after June 2006 that it was unlikely that her situation
could or would be reversed. The Complainant was consequently awarded 50,000 CHF in
material damages, 20,000 CHF in moral damages, and costs.

8. Judgment No. 2757 (9 July 2008): C. P. v. the International Criminal Court (ICC)*®

SUMMARY DISMISSAL—SERIOUS MISCONDUCT—REASONABLE THRESHOLD FOR A PRIMA FACIE
CASE—REASONABLE GROUNDS FOR BELIEF AND ERRONEOUS BELIEF—SEXUAL ASSAULT—DUE
PROCESS AND IMPARTIALITY—FALSITY OF A STATEMENT—BAD FAITH OR MALICE—LEGITIMATE
PURPOSE OF AN INTERNAL COMPLAINT—LEGITIMATE INTEREST IN THE PROTECTION OF THE
STANDING OF THE ORGANIZATION

The Complainant was employed by the ICC in the Office of the Prosecutor from 6 June
2004 until 13 April 2007 when a decision by the Prosecutor to dismiss him took effect.

The decision to dismiss the Complainant summarily had its origins in a complaint
filed by him with the Presidency of the Court on 20 October 2006, in which he alleged,
inter alia, that the Prosecutor had:

“committed serious misconduct, either in the course of his official duties, which is incom-
patible with official functions, and causes or is likely to cause serious harm to the prop-
er administration of justice before the Court or the proper internal functioning of the
Court; or of a grave nature outside the course of his official duties that causes or is likely
to cause serious harm to the standing of the Court, by committing the crime of rape, or
sexual assault, or sexual coercion, or sexual abuse against [a named individual] and that
for this reason he should be removed from Office by the Assembly of States Parties.”

The internal complaint was accompanied by an audio tape which included a record
of a telephone conversation between the alleged victim of the Prosecutor’s conduct and a
colleague of the Complainant. The alleged victim sounded distressed and denied that she
had been forced to have sexual intercourse but did not deny that she had consented in order

* Ms. Mary G. Gaudron, Vice-President; Ms. Dolores M. Hansen and Mr. Patrick Frydman,
judges.
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to regain possession of her keys. A panel of three ICC judges was appointed in accordance
with regulations 120 of the Regulations of the Court in order to determine whether the
complaint was manifestly unfounded. They established contact with the alleged victim
and interviewed her and the Prosecutor separately. By memorandum of 8 December, the
Presidency, acting on the unanimous recommendation of the panel of judges, informed
the Complainant of its decision to set aside the complaint as manifestly unfounded. It later
emerged that this finding had been based on “unambiguous denials of the allegation [ ... ]
both by the person [ ... ] alleged to be the victim and the [P]rosecutor.”

On 23 January 2007, the Complainant was suspended from duty pending enquiries
into the charges brought against him by the Office of the Prosecutor. Later, the Complain-
ant was informed by letter of 16 March 2007 that the Prosecutor was “contemplating the
possibility of dismissing [him] summarily for serious misconduct” pursuant to rule 110.7
of the Staff Rules.

The dismissal became effective on 13 April 2007, when the Complainant received the
letter dated 11 April 2007 by which the Chief of the Human Resources Section informed
him of the Prosecutor’s decision. The Complainant submitted on 1 May 2007 a request for
review of summary dismissal to the Disciplinary Advisory Board pursuant to staff rule
110.2 (c). On 18 June 2007, the Board issued a report in which it unanimously considered
that the decision to summarily dismiss the Complainant was procedurally flawed. In the
Board’s view, the Prosecutor should not have participated personally in the decision-mak-
ing process. By a letter dated 13 July 2007, the Prosecutor informed the Complainant that
he had decided not to follow the Board’s reccommendation, and that he confirmed, by the
same letter, his decision to dismiss him. This was the impugned decision.

The Tribunal considered that in the context of “serious misconduct,” the question
whether a statement was made falsely is not simply whether the statement is true or false.
A statement made innocently, which turned out to be false, did not constitute serious
misconduct. A statement was made innocently if the person concerned honestly believed
on reasonable grounds that the statement was true. Conversely, for the purposes of serious
misconduct, a statement was falsely made if it was both untrue and the person concerned
did not believe on reasonable grounds that it was true. In the present case, there was noth-
ing to suggest that the Complainant did not believe in the truth of what he wrote in his

internal complaint. Thus, the only question was whether he had reasonable grounds for
that belief.

The Tribunal added that, in determining whether a statement was objectively true or
false, and when deciding whether the person who made the statement believed on reason-
able grounds that it was true, the whole statement must be taken into account. The charge
of serious misconduct was based on a single word in the internal complaint filed against
the Prosecutor, namely, “rape.” Doubtless, it was for this reason that the Disciplinary Advi-
sory Board considered that the absence of confirmation by the alleged victim that force
was used was vital to the question of reasonable belief. However, a proper reading of the
internal complaint made it clear that there was no allegation of force. Rather, the allegation
was that the alleged victim had consented to sexual intercourse in order to regain posses-
sion of her keys. Thus, for example, the Complainant stated that the alleged victim was
“apparently under the erroneous belief” that, because there was no physical force, there
was no rape or sexual assault. Moreover, the Tribunal observed that the Complainant did
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not categorically assert that rape had occurred. Rather, he characterised the Prosecutor’s
alleged conduct as “rape, or sexual assault, or sexual coercion or sexual abuse” which, given
differing national laws, is tolerably accurate. Under the circumstances, the Tribunal found
that there was no basis for concluding that the Complainant did not believe on reasonable
grounds the truth of what he had put in his internal complaint.

In response to the ICC consideration of what malice inferred, the Tribunal stated that
malice is generally described either as the absence of good faith or as acting from improper
motive. Frequently, the absence of a belief on reasonable grounds is sufficient to base an
inference of malice. So, too, is the communication of information that is defamatory of a
person to those who do not have a legitimate interest in obtaining that information. In this
case, however, it was not established that the Complainant did not believe on reasonable
grounds that what he had put in his internal complaint against the Prosecutor was true.
In the absence of either of those considerations, it was necessary to point to some act or
circumstance that positively indicated bad faith or improper purpose, such as personal
animosity, revenge or the desire to obtain some personal or collateral advantage. The Tri-
bunal specified that, as a finding of malice was a finding as to a state of mind or motive of
the person whose conduct was in question, it was irrelevant that three judges and the Presi-
dent found the internal complaint against the Prosecutor to be “manifestly unfounded.”
According to the Tribunal, what was relevant was whether the person concerned believed
on reasonable grounds that what he had said was true. The protection of the standing of
the ICC and ensuring the observance of the law were legitimate purposes of an internal
complaint, and it was therefore not relevant that the Complainant was neither the alleged
victim nor her relative.

In response to the Complainant’s argument that the decision to dismiss him summar-
ily had been taken by way of reprisal for his lodging an internal complaint, the Tribunal
considered that it was clear that the charge leading to the complainant’s summary dis-
missal was made on the advice of an “external legal consultant,” and that in these circum-
stances, it had not been established that that charge and the subsequent course of action
constituted a form of reprisal.

With regard to the Complainant’s argument that the Prosecutor should not have par-
ticipated in the decision-making process in this case, the Tribunal recalled that it was a
fundamental aspect of due process that a person should not take a decision in a matter
in which he or she has a personal interest. The Prosecutor had a direct personal interest
in establishing that the internal complaint against him had been made falsely and mali-
ciously. The Tribunal had clarified that, in some circumstances, necessity will direct that
a decision be taken by a person with a direct personal interest in the outcome. However,
the fact that the Prosecutor had authority over the management and administration of the
Office of the Prosecutor and was specifically empowered to dismiss staff members of the
Office did not constitute necessity. As pointed out by the Disciplinary Advisory Board, he
could have delegated that power in the present case.

As to other claims made by the Complainant with respect to due process, it was suf-
ficient to state that there was no discernible error in the analysis of those arguments by the
Board. The breach of due process that had occurred constituted a serious infringement of
his rights and was compounded by the Prosecutor’s action in maintaining his decision in
the face of the internal memorandum from the Presidency indicating that there had been
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no finding of bad faith or malice, and contrary to the recommendation of the Disciplinary
Advisory Board.

For the above reasons, the Tribunal decided that the impugned decision must be set
aside, as must the earlier decision to dismiss the Complainant summarily. The Tribunal
further found that it was unnecessary to consider other issues raised by the Complainant,
and that subject to the Complainant giving credit for any earnings from employment dur-
ing the period, he was entitled to be paid his net base salary and post adjustment from 13
April until 30 June 2007, when his contract would otherwise have expired, plus repatriation
grant and other benefits he would have received if his contract had then expired. All such
sums should bear interest at the rate claimed by the Complainant, namely, 5 per cent per
annum from due dates until the date of payment.

As the Complainant’s summary dismissal for serious misconduct must inevitably
have harmed his professional reputation and employment prospects, he was awarded mate-
rial damages which the Tribunal set in an amount equivalent to two years’ net base salary
and allowances. The Tribunal furthermore decided to award the sum of 25,000 EUR for
moral damages, and costs.

C. DECISIONS OF THE WORLD BANK ADMINISTRATIVE TRIBUNAL?>

1. Decision No. 378 (18 March 2008): V. v. International Bank for
Reconstruction and Development®

MI1SCONDUCT—QOUTSIDE INTERESTS—TERMINATION OF EMPLOYMENT—DISCRETION TO
REJECT TENDER OF RESIGNATION—INFERENCES IN THE ABSENCE OF DIRECT EVIDENCE OF
WRONGDOING—PROPORTIONALITY OF IMPOSED DISCIPLINARY MEASURE—DUE PROCESS—
CONDUCT OF INVESTIGATION

The Applicant joined the International Bank for Reconstruction and Development
(the Bank) in October 1991 as a Financial Analyst in the Bank’s Africa Region. On 11 Sep-
tember 2003, he was provided a Notice of Alleged Misconduct from the Director, Depart-
ment of Institutional Integrity (INT), concerning substantial remuneration from a bank
in Rwanda for services ostensibly rendered by a business entity owned by his wife while
he was working for the Bank on projects in the country. The INT investigation began in
2003 and was completed in 2005, when its final report was sent to the Vice-President of
Human Resources.

* The World Bank Administrative Tribunal is competent to hear and pass judgment upon any
applications alleging non-observance of the contract of employment or terms of appointment, includ-
ing all pertinent regulations and rules in force at the time of the alleged non-observance, of members
of the staff of the International Bank for Reconstruction and Development, the International Devel-
opment Association and the International Finance Corporation (referred to collectively in the Stat-
ute of the Tribunal as “the Bank Group”). The Tribunal is open to any current or former member of
the staff of the Bank Group, any person who is entitled to a claim upon a right of a member of the
staff as a personal representative or by reasons of the staff member’s death and any person designed
or otherwise entitled to receive payment under any provision of the Staff Retirement Plan. For more
information on the World Bank Administrative Tribunal and the full texts of its decisions, see
http://Inweb90.worldbank.org/crn/wbt/wbtwebsite.nsf.

8 Jan Paulsson, President; Stephen M. Schwebel and Francis M. Ssekandi, Judges.
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The Vice-President for Human Resources concluded that there was substantial evi-
dence in the report to show that the Applicant had engaged in the alleged misconduct,
and subsequently terminated the Applicant’s appointment on 21 September 2005 to be
effective on 23 September. By letter of 21 September 2005, the Applicant also tendered his
resignation to have immediate effect. The Bank refused to accept the Applicant’s resigna-
tion in consideration that his contract had been terminated on grounds of misconduct. The
Applicant thus sought to challenge the Bank’s decision to reject his tendered resignation
and its decision to terminate his employment for cause.

In particular, the Applicant challenged the INT Report which, he argued, had not
been properly tested and thus could not constitute an adjudication of his guilt or inno-
cence. The Applicant also challenged as arbitrary the decision to terminate his employment
rather than to accept his resignation. Finally, the Applicant contended that termination
was a disproportionate sanction, as his only proven offence was a failure to report to the
Outside Interests Committee the contract for consulting services between his wife and the
CEO of the bank in Rwanda.

The Tribunal considered that, while the Applicant bore no burden to prove his inno-
cence, it was clear that the documentary evidence compiled by INT and the evidence pro-
vided by witnesses disproved his assertions that he was not guilty of misconduct. The
Tribunal opined that evidence which, by unambiguous circumstances, reasonably leads
to the conclusion of guilt was sometimes the best evidence available and was entitled to
decisive weight. In this regard, the Tribunal considered that there was evidence from which
the Bank could have reasonably drawn the inference that the Applicant had carried out
concurrent outside employment while still a Bank official and had been paid for it. Accord-
ingly, the Tribunal rejected the Applicant’s contention that the Bank erred in finding him
guilty of misconduct in the absence of direct evidence pointing to his receiving remunera-
tion from the bank in Rwanda.

The Tribunal considered that the Applicant’s knowing and intentional violation of the
Bank’s rules, and his attempt to conceal those violations, was a serious case of misconduct.
Termination of employment in such a case could not be considered disproportionate. The
Tribunal concluded that the Bank had every reason to reject the Applicant’s attempts to
resign to avoid the clear sanction befitting his misconduct.

Considering the Applicant’s complaint that INT’s investigatory process was flawed,
the Tribunal confirmed that even where staft members were guilty of misconduct, and even
though INT investigations were not to be equated with criminal investigations that could
lead to penal sanctions, staff members were entitled to due process. The Tribunal observed
that the concerns for due process at the investigatory stage related to the establishment of
a fair and full record of facts, and to the conduct of the investigation in a fair and impartial
manner. The Tribunal stated that those requirements did not necessarily demand con-
formity with all the requirements of judicial proceedings, and found that the value and
weight of the testimony obtained by INT were not diminished solely because witnesses did
not testify under oath and their testimonies were not transcribed verbatim.

The Tribunal addressed the Applicant’s contention that he had not had the opportu-
nity to discuss or even respond to the Bank’s decision to choose termination rather than
to accept his resignation, and that had only been allowed to comment on the INT report,
but had not been able to participate in proceeding before a misconduct panel, as the pro-
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cedure prescribes at the United Nations. The Tribunal was satisfied that the Staff Rules,
which permitted staff members to make written and oral representations to the investiga-
tor, provided the opportunity to staff members to comment on the findings made in the
Investigative Report and provided for such representations and comments to be appended
thereto, had afforded the Applicant adequate protection and met the due process standard
requirements. The Tribunal therefore found no basis for the Applicant’s complaints that his
rights of due process had been violated and that the final decision had been arbitrary.

Finally, the Tribunal considered the Applicant’s challenge to the Bank’s decision to
restrict his access to the Bank’s premises. The Tribunal was not persuaded by the Appli-
cant’s claims that he had a right, like “any other citizen,” to have access to the Bank’s
premises without limitation. The Tribunal affirmed that it was a reasonable exercise of
discretion, in circumstances such as those of the case at hand, to deny or restrict access of
a staff member to the Bank’s buildings or to a specific office.

For such reasons, the Tribunal dismissed the application.

2. Decision No. 379 (18 March 2008): L. (No. 2) v. International Bank for Reconstruction
and Development®

JURISDICTIONAL OBJECTION—DUE PROCESS IN MISCONDUCT INVESTIGATONS—DUE PROCESS—
GENERAL SCOPE OF REVIEW BY THE TRIBUNAL IN DISCIPLINARY CASES

The Applicant was a staff member of the International Bank for Reconstruction and
Development (“the Bank”) from 1988 to 2005. The Bank’s Department of Institutional
Integrity (INT) conducted two investigations into the Applicant’s alleged misconduct dur-
ing his tenure at the Bank. The two investigations lasted from 2005 to 2007 and resulted in
two decisions of January 2007 and 17 April 2007 respectively, finding that the Applicant
had engaged in misconduct and permanently barring him from future Bank employment
and from access to Bank premises.

Over the course of the INT investigations, the press and media had published articles
mentioning the Applicant’s name in reference to the ongoing investigations. The Appli-
cant claimed that he had asked the Bank at least seven times to investigate the source of
the leaks to the news sources. He asserted that his requests had been ignored by INT; that
the Bank thus had failed to protect his rights to privacy and confidentiality; and that in so
failing it had violated his due process rights.

Following the disciplinary hearings against him, the Applicant sought the Bank’s
consent to file an application directly with the Tribunal pursuant to article II, paragraph 2,
of the Statute of the Tribunal. The Bank agreed to his request but stated that its agreement
was limited to the misconduct decisions only and did not include any other allegations that
could be made by the Applicant. The Applicant accordingly filed his application with the
Tribunal challenging the two misconduct decisions, including the Bank’s alleged failure to
protect his confidential personnel information and due process rights.

The Bank brought a jurisdictional objection to the Applicant’s challenge on grounds
that the application raised two additional claims, namely that the Bank had breached the
confidentiality of his personnel information by disclosing such information to the media

# Jan Paulsson, President; Stephen M. Schwebel and Francis M. Ssekandi, Judges.
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and press, and that INT failed to investigate these disclosures. The Bank argued that the
Applicant had not requested the Bank to allow him to proceed directly to the Tribunal,
nor had he exhausted internal remedies with regard to those two claims. It argued that the
Applicant could not bring his untimely claims before the Tribunal through the back door
by labelling them as “due process” claims and connecting them to his challenge of the
misconduct findings and disciplinary measures, and that they were separate claims from
those concerning the decisions on misconduct.

The Tribunal recalled that in accordance with its jurisprudence, articulated in Cissé,
Decision No. 242 [2001], the scope of review in disciplinary cases was broader than with
respect to decisions of a purely managerial or organizational nature. The Tribunal thus
found that it had jurisdiction over the breach of confidentiality claim and could examine
on the merits whether the Bank indeed had violated the Complainant’s due process rights
in this respect.

The Tribunal thus concluded that it would examine the alleged breach of confidential-
ity only in the context of the Applicant’s due process claim. The Tribunal stressed, however,
that it was not permitting the Applicant to “tack” separate, old and time-barred claims
onto timely claims before the Tribunal.

For such reasons, the Tribunal rejected the Bank’s jurisdictional objection.

3. Decision No. 380 (18 March 2008): Z. v. International Bank for
Reconstruction and Development®

TERMINATION OF EMPLOYMENT DUE TO FRAUD—NECESSITY TO SHOW FROM THE FACTS AND
CIRCUMSTANCES THAT THE APPLICANT HAD THE REQUISITE INTENT—DUTY OF INVESTIGATORS
TO SEEK BOTH INCULPATORY AND EXCULPATORY EVIDENCE—MISCONDUCT

The Applicant joined the International Bank for Reconstruction and Development (the
Bank) General Services Department (GSD) as a temporary employee in 1998. She received
an open-ended appointment in 2001, and in July 2004 she was promoted to the position of
Contract Coordinator at Level E. In 2005, a Senior Auditor of the Bank conducted an audit
of the Bank Purchasing Card (PCard) usage in GSD. The PCard was designed for payment
of business expenses, not for travel or training costs. Business expenses charged to the
PCard were paid directly by the Bank through the PCard program, whereas staff member’s
official travel expenses were paid either with a personal credit card or Bank-issued Diners
Club card, and then reimbursed by the Bank through a Statement of Expenses (SOE). The
Senior Auditor found two travel-related expenses charged to the Applicant’s PCard in 2004
which had been paid by the Bank directly and for which she nevertheless also had submit-
ted SOEs for reimbursement.

The Department of Institutional Integrity (INT) initiated a preliminary inquiry in
June 2005, and determined that the Applicant had submitted SOEs for the amount of
$333.08 after she had charged them to her PCard. On 19 July 2005, Human Resources
sent the Applicant a letter in which it offered her the option to resign with a bar to re-hire,
rather than that INT conduct a formal investigation. The Applicant declined that offer, and
the INT commenced a formal investigation. On 21 September 2005, the INT presented her
with a formal notice of alleged misconduct. On the same day, the Applicant explained in an

* Jan Paulsson, President; Stephen M. Schwebel and Francis M. Ssekandi, Judges.
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interview that she had mistaken the PCard for her personal visa card, and that she in both
instances had believed that she had paid with her personal credit card. The INT submitted
its final report to the Vice President of Human Resources on 11 April 2006. In a letter dated
27 June 2006, the Vice President informed the Applicant that her appointment would be
terminated, as she willingly had defrauded the Bank. The Applicant challenged that deci-
sion on 8 September 2006 before the Appeals Committee, which in its report of 25 April
2007 concluded that the Applicant’s claims should be dismissed. The Managing Director
of the Bank accepted this recommendation. This is the impugned decision.

The Tribunal recalled United Nation Administrative Tribunal Judgment No. 1244
(2005), and considered that, in deciding whether a staff member is guilty of fraud, a deter-
mination of intent must be made, and that it was intent that separates mistake from fraud,
the accidental from the purposive. It noted that it was necessary to first determine whether
the Bank had properly established that the Applicant had intended to defraud the Bank.
On this basis, the Tribunal found that intent to defraud cannot be automatically inferred
simply because some documentary evidence contradicts the accused staff member’s ver-
sion of events. A fuller examination of the facts and circumstances of the case must pre-
cede a determination about the presence of intent to defraud.

The Tribunal stated that, although it was convinced that the Applicant’s conduct con-
stituted misconduct, it had to consider with great care the issue whether the documentary
evidence presented by the Bank was so decisive that it must conclude that she had the
intent to defraud. Fraud is never presumed. The Tribunal stated that INT had to show from
the facts and circumstances of the case that the Applicant had the requisite intent. The
Tribunal thus turned to consider whether in determining the question of intent to defraud
INT had been diligent in seeking both culpatory and exculpatory evidence in giving them
proper weight.

In this regard, the Tribunal considered that the INT Report and the testimony of the
Vice President for Human Resources did not suggest a careful examination of the ques-
tion whether the Applicant’s mistakes were so unusual that they compelled findings of
knowledge and deliberation. The Tribunal observed that a thorough investigation alert to
inculpatory as well as exculpatory factors might have noted this relevant factor and would
have given it proper weight.

Furthermore, in considering whether INT failed to give proper weight to some excul-
patory factors, the Tribunal opined that the existence of a pattern is an important factor
(if not always essential) in determining intent to defraud. An isolated act is more plausibly
fraudulent if it concerns substantial amounts. But, even with small amounts, where the
staff member persisted in and showed a pattern of abuse, the Respondent is entitled to take
a serious view of the staff member’s misconduct. In cases where intent to defraud is not so
evident, it is relevant to ask whether the acts are repetitive. The Tribunal considered that
INT appeared to have given insufficient weight to this exculpatory evidence.

The Tribunal considered that INT should have sought other evidence so as to assess
the Applicant’s reputation for truth and integrity in transactional dealings in the Bank.
The testimony of the Applicant’s co-workers, particularly her managers, would have been
useful in this respect. In this regard, the Tribunal noted that there must certainly be cases
where the documentary evidence is so compelling that interviewing other individuals
would be unnecessary, but this case required a determination as to intent to defraud if
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mandatory termination was to be justified. Thus, the Tribunal considered that documen-
tary evidence had to be compelling with respect to the Applicant’s intent, and did not find
the documentary evidence before it decisive to such a degree.

The Tribunal also considered the inability of the Vice President for Human Resources’
to satisfactorily distinguish between the facts of the present case and those of a precedent
in which it had been decided that the intent to defraud was unsatisfactory.

Considering all the circumstances, the Tribunal ruled that the record did not contain
sufficient evidence to conclude that the Applicant had had intent to defraud, and conse-
quently set aside the decision that the Applicant had committed fraud.

For such reasons the Tribunal ordered that the decision to terminate the Applicant’s
employment be rescinded, but noted that the Bank could, however, impose other discipli-
nary measures against the Applicant.

4. Decision No. 384 (18 July 2008) A. A. v. International Bank for
Reconstruction and Development™

EXTERNAL SERVICE OF STAFF TO RESOLVE POTENTIAL CONFLICT OF INTEREST—INTERPRETATION
OF AGREEMENT BETWEEN THE BANK AND THE APPLICANT— CONTRA PROFERENTEM RULE NOT
TO BE APPLIED TO THE PRESENT CASE—APPLICANT’'S SECONDMENT TO OTHER INSTITUTIONS
WAS CLEARLY AND ESSENTIALLY CONTINGENT UPON THE TENURE OF THE BANK’S PRESIDENT—
DUTY OF THE BANK TO ESTABLISH APPROPRIATE SAFEGUARDS TO ENSURE THAT CONFIDENTIAL
PERSONNEL INFORMATION PERTAINING TO A STAFF MEMBER REMAINED CONFIDENTIAL

The Applicant joined the International Bank for Reconstruction and Development
(“the Bank”) in 1997 and was assigned to the Middle East & North Africa Region (“MNA”).
After a number of promotions, she served as Acting Manager, External Relations and Out-
reach, MNA from 2002 to 2005.

In June 2005, a new President joined the Bank. Before assuming his functions, he
made disclosure of a personal relationship with the Applicant. This circumstance created
a potential conflict of interest under the Bank’s rules, and was referred to the Ethics Com-
mittee of the Board of Executive Directors. The Ethics Committee decided that the best
way to resolve the conflict of interest would be to place the Applicant on external service
with pay (“external service”). The Ethics Committee concluded that the potential disrup-
tion to the Applicant’s career should be taken into account, and raised the possibility of
granting her a promotion to level H upon the commencement of her external service,
since she would need to withdraw as a candidate for a level H position for which she had
applied.

On 1 September 2006, the Applicant and the Vice President of Human Resources
signed an agreement defining the terms of her external service. The Applicant was initially
assigned to the U.S. Department of State to give effect to her external service. After one
month, however, the Chairman of a newly founded foundation (the Foundation) wrote to
an advisor to the Bank’s President requesting the transfer of the Applicant from the State
Department to the Foundation subject to the same arrangement agreed with the State

' Mr. Jan Paulsson, President; Mr. Francisco Orrego Vicuna, Ms. Sarah Christie, Mr. Stephen M.
Schwebel and Mr. Francis M. Ssekandi, Judges.
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Department. In the meantime, the terms of the Applicant’s external service were leaked
to the media, creating a controversy. In May 2007, the President announced that he would
resign effective 30 June 2007.

Following the President’s resignation, the Bank wrote to the Applicant explaining that
the reasons for her external service had come to an end, and, after consulting the Founda-
tion, informed the Applicant that her external service would end on 31 December 2007.
The Applicant presented a claim to the Tribunal on the basis that the Bank had breached
the contractual agreement of 1 September 2006, and that it had failed to safeguard her
personnel data and protect her reputation, thereby causing her humiliation and harm.

Commencing its analysis of the agreement of 1 September 2006, the Tribunal observed
that it had been an unprecedented solution to avoid a conflict of interest stemming from
the Applicant’s personal relationship with the President of the Bank, and that the external
service had been contemplated for a five-year period, with a possibility of a five-year exten-
sion. The Tribunal further observed that the text of the agreement had been inadequately
drafted. Considering its context and the fact that both parties had more than adequate
opportunity to seek advice (and obvious reason to do so given the sensitivity of the mat-
ter), the Tribunal decided to not apply the contra proferentem rule against the Bank on the
grounds that it drafted the agreement. Instead, the Tribunal applied that rule in its at least
equally legitimate sense to the effect that ambiguities were resolved, if necessary, against
the party seeking to rely on the text.

The Applicant sought to rely on the final paragraph of the agreement, which provided
that its “terms and conditions” would endure “regardless of changes in the management
or staff at the Bank.” The Tribunal was, however, unable to accept her argument that this
included also the resignation of the President on 30 June 2007.

The Tribunal noted that the arrangements between the Bank and the Applicant thus
created considerable ambiguity. However, considering the terms and the context of the
Letter of Agreement and all the circumstances of which it is aware, the Tribunal did not
find the termination of external service to be unlawful or unreasonable. Her secondment
to other institutions was clearly and essentially contingent upon the tenure of the Bank’s
President.

The Tribunal rejected the Applicant’s claims that she would return to a hostile work-
ing environment, and that the Bank had failed to give her a position that would make full
use of her professional qualifications.

With regard to the Applicant’s argument that the Bank was liable for the action of the
staff member who had disclosed her personnel information, the Tribunal emphasized that
the Bank must establish and maintain appropriate safeguards to ensure that confidential
personnel information pertaining to a staff member remained confidential, and to take
reasonable remedial action in the event confidentiality is breached. In the present case, the
disclosure of the personnel information was not in any manner approved or condoned by
the Bank’s management, nor had the Applicant identified safeguards which the manage-
ment neglected. The Tribunal noted that neither the Applicant nor the Bank could identify
the individual who leaked the information. In response to the disclosure, the Bank had
examined whether it was possible to identify the source of the leak, and explained that
there were at least 88 individuals who, in the normal course of their duties, could have
accessed the Applicant’s personnel data, but had not been able to single out anyone. The
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Bank could, according to the Tribunal, thus not be made liable for its inability to take
action against the individual who had disclosed the information.

In conclusion, the Tribunal found no wrongdoing on part of the Bank.

D. DECISIONS OF THE ADMINISTRATIVE TRIBUNAL OF THE
INTERNATIONAL MONETARY FUND3?

Judgment No. 2008-1 (January 7, 2008): Mr. M. D’A. (No. 3), Applicant v. International
Monetary Fund, Respondent

CANDIDACY FOR ELECTION TO THE GOVERNING BOARD OF THE STAFF ASSOCIATION—TRANSFER
TO A DIFFERENT POST IN SAME DEPARTMENT AT THE SAME SALARY AND GRADE LEVEL IN CASE
OF ELECTION— CONFLICT OF INTEREST—RIGHT TO ASSOCIATION—ALLEGED INTIMIDATION
AND HARASSMENT—RIGHT OF THE STAFF TO BE REPRESENTED BY ELECTED REPRESENTATIVES
RATHER THAN RIGHT OF EACH STAFF MEMBER TO REPRESENT THE STAFF—RECOGNIZED
DISCRETIONARY AUTHORITY TO DETERMINE ON A CASE-BY-CASE BASIS THE RISK OF CONFLICT
OF INTEREST—ABUSE OF DISCRETIONARY AUTHORITY—REQUIREMENT TO WEIGH CAREFULLY
ANY POTENTIAL INCOMPATIBILITY BETWEEN JOB FUNCTIONS

The Applicant was a staff member who served in the Compensation and Benefits
Policy Division of the Human Resources Department (HRD). On 12 January 2006, the
Senior Personnel Manager (SPM) of the Human Resources Department circulated to all
staff members within the Department an email notification advising that, because they
were engaged in advisory and policy work on staffing and organizational issues and/or had
access to privileged knowledge and information in these areas, running for election to the
Staff Association Committee (SAC) was considered a conflict of interest and consequently
not permitted for HRD staff. On the following day, the roster of candidates to the SAC was
announced, among which was the Applicant’s name. On 17 January 2007, the Division
Chief told the Applicant that he was not barred from running for the SAC, but that because
in his view the Applicant’s functions involved matters that were the subject of consulta-
tion between SAC and HRD, his election would pose a conflict of interest. Accordingly,
Applicant was informed that in the event that he were elected, he would be reassigned to
another position within HRD that would not pose a conflict of interest.

The SAC election took place as scheduled on 25 and 26 January 2006. As the Appli-
cant was not elected, no further action was taken in respect of his candidacy or his job
assignment.

With regard to the admissibility of the claim, the Tribunal considered whether the
Applicant could be considered to have been “adversely affected” by the administrative
action of the Fund, and whether he challenged a “regulatory decision.” The Tribunal found

2 The Administrative Tribunal of the International Monetary Fund became operational on 1
January 1994. The Tribunal is competent to pass judgment upon any application: a) by a member of the
staff challenging the legality of an administrative act adversely affecting him; or b) by an enrollee in, or
beneficiary under, any retirement or other benefit plan maintained by the Fund as employer challenging
the legality of an administrative act concerning or arising under any such plan which adversely affects
the applicant. For more information on the Administrative Tribunal of the International Monetary Fund
and the full texts of its judgments, see http://www.imf.org/external/imfat/index.htm.



CHAPTER V 399

that the Applicant’s challenge was not a hypothetical one, nor did the Applicant seek mere-
ly an advisory opinion. Rather, he sought damages for a decision that in his view unfairly
put him to a choice between his job assignment and the opportunity to serve in a repre-
sentative role with the Staff Association, a decision that he alleged wrongfully infringed
upon his right to association. The Tribunal recalled that a regulatory decision was defined
as “any rule concerning the terms and conditions of staff employment, including the Gen-
eral Administrative Orders and the Staff Retirement Plan, but excluding any resolutions
adopted by the Board of Governors of the Fund” (Statute, article II, 2.b). The Tribunal
found that it did not have to decide on whether the decision was regulatory, as it had
already concluded that it had adversely affected the Applicant. The decision was therefore
subject to review by the Tribunal.

The Tribunal recalled that the right of staff members to associate for the presentation
of their views to Fund management is set out in rule N-14 of the Fund’s Rules and Regula-
tions. The Tribunal noted that the Staff Association’s “primary purpose is to act as repre-
sentative of staff (vs. management) interests.” (quoting Mr. “V,” Applicant v. International
Monetary Fund, Respondent, IMFAT Judgment No. 1999-2 (August 13, 1999), para. 113.)
In the view of the Tribunal, the Rule referred to the right of the staff to be represented by
elected representatives rather than to a right of each staff member to represent the staff
by serving as a member of the Staff Association’s governing board. That interpretation
was consistent both with the text of the rule and with the concept underlying the right to
association, which looked to the channelling of staff interests through representatives for
the mutual benefit of individual staff members and for the orderly presentation of views
to the organization.

The Tribunal next addressed the question of whether the Fund had abused its discre-
tion in applying the general principle of avoiding a conflict. The Tribunal cautioned that
the significance of the right to association, which underlies the language of rule N-14,
required that the Fund weigh carefully any potential incompatibility between job func-
tions and service as a SAC official so as not to restrict unduly the right to association. While
it was within management’s discretionary authority to transfer staff members, that author-
ity, explained the Tribunal, was subject to review for abuse of discretion, for example, as
being improperly motivated or discriminating impermissibly among staff members or, as
alleged by the Applicant, for contravening a staff member’s right to association. The Tribu-
nal emphasized that whether or not the right to association, which has been given expres-
sion in the Fund’s internal law through rule N-14, was regarded as a ‘fundamental human
right, it was indisputably a right, like the right to non-discrimination, that imposed a
substantive limit on the exercise of the Fund’s discretionary authority.

After reviewing the jurisprudence of other international administrative tribunals,
the Tribunal concluded that the Fund had preserved the staff member’s right to serve in a
representative capacity by transferring him to a post not presenting a conflict of interest
to a SAC official. Any possible adverse consequence to his career was outweighed by the
principle of protecting against conflict of interest, an objective that serves both staff and
management interests. The Tribunal additionally noted that the Fund had stated that the
transfer would have been only for the duration of Applicant’s tenure on the SAC and would
not have involved any diminution in salary or grade level. The Tribunal concluded that
such a practice, in general terms, cannot be said to violate the right to association.
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The Tribunal weighed whether the discretion at issue was reasonably exercised in
the Applicant’s case. The Applicant did not dispute that his job responsibilities in HRD
at the time that he sought election to the SAC involved matters relating to the Employ-
ment, Compensation and Benefits Review. The prominent role played by the SAC in the
consultative process relating to those issues, resulting in revision by the Executive Board
of the system of staff compensation, had been recognized in the Tribunal’s Judgment in
Daseking-Frank et al., Applicants v. International Monetary Fund, Respondent, IMFAT
Judgment No. 2007-1 (January 24, 2007).

The Tribunal concluded that the Fund had not abused its discretion in taking the said
measures in respect of the Applicant, a staff member whose job functions may reasonably
be said to have presented a conflict of interest with membership on the governing board
of the Staff Association. At the same time, the Tribunal cautioned that in order to protect
the right to association embodied in the Fund’s internal law, such measures must be sup-
ported by evidence and be narrowly tailored to serve the objective of protecting against
conflict of interest. The Tribunal was unable to find that the Fund’s decision was either
improperly motivated or discriminated impermissibly among members of the staff. The
Applicant’s claims that the Fund’s actions had constituted harassment and intimidation
were similarly rejected.



