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Chapter V

DECISIONS OF THE ADMINISTRATIVE TRIBUNALS
OF THE UNITED NATIONS AND RELATED
INTERGOVERNMENTAL ORGANIZATIONS!

A. DeEecisioNs OF THE UNITED NATIONS DiISPUTE TRIBUNAL

In 2018, the United Nations Dispute Tribunal (“UNDT” or “Tribunal”) in New York,
Geneva and Nairobi issued a total of 128 judgments and 658 orders.?

B. DECISIONS OF THE UNITED NATIONS APPEALS TRIBUNAL

In 2018, the United Nations Appeals Tribunal (“UNAT” or “Appeals Tribunal”) is-
sued a total of 86 judgments and 31 orders.® The summaries of eight of those judgments
are reproduced below.*

1. Judgment No. 2018-UNAT-811 (22 March 2018):
Aghadiuno v. Secretary-General of the United Nations®

DISCIPLINARY PROCEEDINGS—PROPORTIONALITY OF DISCIPLINARY MEASURES—PROVISION
OF FORGED AND FALSIFIED DOCUMENTS SERIOUS MISCONDUCT MERITING SUMMARY DISMISSAL

The staff member contested the decision to summarily dismiss her. The Dispute
Tribunal found that there was clear and convincing evidence to substantiate the allega-
tion that the staff member had committed misconduct by submitting requests for special

! For general information on the administration of justice at the United Nations, see chapter III,
part A, section 16 (k) of this publication. In view of the large number of judgments rendered by the ad-
ministrative tribunals of the United Nations and related intergovernmental organizations, only those
judgments which address significant issues of United Nations administrative law or are otherwise of
general interest have been summarized in the present edition of the Yearbook.

> See A/74/172, para. 32 and table 7. For the texts of the judgments and orders of the UNDT, see
https://www.un.org/en/internaljustice/undt/judgments-orders.shtml. A digest of the case law of the
United Nations Dispute Tribunal and United Nations Appeals Tribunal for 2009-2019 is available at
https://www.un.org/en/internaljustice/assets/pdf/E-OAJ%20Jurisprudential%20Digest%20WEB%202009-2019.pdf.

* See A/74/172, table 9. For the texts of the judgments and orders of the UNAT, see
https://www.un.org/en/internaljustice/unat/judgments-orders.shtml. A digest of the case law of the
United Nations Dispute Tribunal and United Nations Appeals Tribunal for 2009-2019 is available at
https://www.un.org/en/internaljustice/assets/pdf/E-OAJ%20Jurisprudential%20Digest%20WEB%202009-2019.pdf.

* The summaries provided are for illustrative purposes only and are not authoritative, representa-
tive or exhaustive.

> Judge John Murphy, Presiding, Judge Sabine Knierim and Judge Richard Lussick.
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education grants for her children overstating the fees charged by the school and by omit-
ting to declare sibling discounts and scholarships received from the school for three school
years. However, the Dispute Tribunal held that the decision to summarily dismiss her from
service for fraud was disproportionate, excessive, too severe and therefore unlawful. The
Dispute Tribunal consequently upheld the staff member’s application in part and ordered
the partial rescission of the dismissal decision (to be replaced with separation from service
with termination indemnity) or six months’ net base salary as an alternative compensation
in place of the complete rescission of the dismissal decision.

The Appeals Tribunal considered an appeal by the Secretary-General. The Appeals
Tribunal held that the Secretary-General had discharged his burden to establish the facts of
misconduct by clear and convincing evidence in relation to all the allegations of wrongdoing
regarding the special education grants. The Appeals Tribunal held that the evidence proved
not only fraud in the form of false accounting, but also the uttering of forged and falsified doc-
uments to the Organization. The Appeals Tribunal held that the behaviour of the staff member
constituted serious misconduct by which she enriched herself by approximately $50,000 at the
expense of the Organization. The Appeals Tribunal held that dishonesty and impropriety of
this kind justified summary dismissal without any benefits. The Appeals Tribunal upheld the
Secretary-General’s appeal and vacated the judgment of the Dispute Tribunal.

2. Judgment No. 2018-UNAT-819 (22 March 2018):
Mbaigolmem v. Secretary-General of the United Nations®

DISCIPLINARY PROCEEDINGS—STANDARD OF PROOF—EVIDENCE OF CREDIBLE REPORT,
COHERENT HEARSAY EVIDENCE, CONSISTENT WITNESS STATEMENTS, UNSATIS-
FACTORY STATEMENT OF STAFF MEMBER SUFFICIENT TO ESTABLISH CLEAR AND
CONVINCING EVIDENCE—PROPORTIONALITY OF DISCIPLINARY MEASURES—
ORGANIZATION ENTITLED TO PURSUE SEVERE APPROACH TO SEXUAL HARASSMENT—SEPA-
RATION FROM SERVICE PROPORTIONATE DISCIPLINARY MEASURE FOR SEXUAL HARASSMENT

The staff member contested the decision to separate him from service. The decision
was based on the finding that he had engaged in sexual harassment, specifically, by mak-
ing unwelcome sexual advances towards a colleague. The Dispute Tribunal held that the
Administration had failed to discharge its onus to prove by clear and convincing evidence
that the staff member had committed misconduct in the form of sexual harassment. By
way of remedy, the Dispute Tribunal ordered rescission of the disciplinary measure and re-
manded the matter to the Administration to resume the disciplinary procedure and obtain
additional evidence. As an alternative, the Dispute Tribunal ordered in-lieu compensation
in the amount of six months” emoluments.

The Appeals Tribunal held that the undisputed facts, the evidence of a credible report,
coherent hearsay evidence pointing to a pattern of behaviour, the consistency of the witness
statements, the unsatisfactory statement of the staft member, and the inherent probabilities
of the situation, taken cumulatively, constituted a clear and convincing concatenation of
evidence establishing, with a high degree of probability, that the alleged misconduct in fact
occurred. The Appeals Tribunal noted that the Organization is entitled to and obliged to
pursue a severe approach to sexual harassment and that the message, therefore, needs to

¢ Judge John Murphy, Presiding, Judge Sabine Knierim and Judge Richard Lussick.
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be sent out clearly that staff members who sexually harass their colleagues should expect
to lose their employment. Accordingly, the Appeals Tribunal concluded that the sanction
imposed by the Administration, in this case, was proportionate and vacated the judgment
of the Dispute Tribunal.

3. Judgment No. 2018-UNAT-826 (22 March 2018):
Ocokoru v. Secretary-General of the United Nations’

APPLICATION FOR EXECUTION OF JUDGMENT—ARTICLE 11, PARAGRAPH 4, OF
UNAT STATUTE—ARTICLE 27 OF UNAT RULES OF PROCEDURE—APPLICA-
TION FOR EXECUTION OF UNDT JUDGMENT NOT RECEIVABLE BY UNAT—DECI-
SION THAT APPEAL NOT RECEIVABLE DOES NOT AFFECT JUDGMENT APPEALED

The staff member filed an application for execution of judgment no. 2015-UNAT-604
(Ocokoru). The Appeals Tribunal noted that in judgment 2015-UNAT-604, it had not made
any order affecting the Dispute Tribunal judgment that was appealed but simply decided
that the Secretary-General’s appeal was not receivable. The Appeals Tribunal held that the
execution of the judgment of the Dispute Tribunal remained within the jurisdiction of the
Dispute Tribunal and, as such, it was not competent to grant the staff member’s applica-
tion. The Appeals Tribunal observed that article 27 (Execution of judgments) of its Rules
of Procedure, when read together with article 11, paragraph 4, its Statute, leaves no doubt
that the judgment referred to in the legislation is a judgment by the Appeals Tribunal.
The Appeals Tribunal held that, in the present case, an executable judgment by Appeals
Tribunal did not exist and thus article 27 of the Rules of Procedure did not apply. The
Appeals Tribunal dismissed the application for execution of judgment as not receivable.

4. Judgment No. 2018-UNAT-840 (29 June 2018):
Lloret Alcaiiiz et al. v. Secretary-General of the United Nations®

SALARIES AND RELATED ALLOWANCES—CONSIDERATION OF APPEAL BY FULL UNAT
BENCH UNDER ARTICLE 10 oF UNAT STATUTE—DECISION OF SECRETARY-GENERAL
TO IMPLEMENT CHANGED SALARY SCALE ADMINISTRATIVE DECISION—NO ACQUIRED
RIGHT IN RESPECT OF FUTURE SALARY SCALES—AUTHORITY OF GENERAL ASSEMBLY
TO UNILATERALLY AMEND SALARY ENTITLEMENTS—DECISION OF GENERAL ASSEM-
BLY NOT TO PROVIDE FOR TRANSITIONAL ALLOWANCE NOT ADMINISTRATIVE DECISION

Prior to 1 January 2017, staff members of the Organization in professional and higher
categories were paid their net salary at either a single or a dependency rate, depending on
their family status. In 2015, the General Assembly adopted the introduction of the unified
salary scale, providing one net salary for all staff members without regard to family status.
In 2016, the General Assembly acceded to the Secretary-General’s request to amend the
Staff Regulations for the implementation of the approved changes. As the gross and net
base salaries of the staff members who were previously paid at the dependency rate would
be reduced, they would receive a progressively depreciating transitional allowance of six
percent of net remuneration for a six-year period. Five staff members claimed that the

7 Judge Richard Lussick, Presiding, Judge Deborah Thomas-Felix and Judge Martha Halfeld.

8 Judge John Murphy, Presiding, Judge Dimitrios Raikos, Judge Sabine Knierim, Judge Richard
Lussick, Judge Deborah Thomas-Felix and Judge Martha Halfeld.
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unilateral variations of their remuneration were illegal and in breach of their contracts of
employment and their acquired rights.

The Dispute Tribunal held that the decisions implementing the unified salary scale
constituted administrative decisions in terms of article 2 of its Statute since they negatively
impacted the staff members’ terms and conditions of appointment. The Dispute Tribunal
accordingly held that the applications challenging those decisions were receivable. It held
further that there was a normative conflict between General Assembly resolutions 70/244
and 71/263, adopting the unified salary scale, and preceding General Assembly resolutions
still in force protecting staff members’ acquired rights. The Dispute Tribunal concluded
that the Secretary-General’s implementation of the Unified Salary Scale for the staff mem-
bers, which resulted in their being paid reduced gross and net base salaries, violated their
acquired rights and was thus unlawful. By way of remedy, the Dispute Tribunal rescinded
the contested decisions and ordered that the six-per cent reduction be reintegrated as part
of their salary. Regarding the staff members’ claim that the transitional allowance had a
discriminatory effect on them, the Dispute Tribunal found that it lacked jurisdiction to
examine whether the decision of the General Assembly to provide for the transitional
allowance was illegal and discriminatory because the claims concerned a legislative or
regulatory decision and not an administrative decision.

The Appeals Tribunal found that the appeal raised significant questions of law about
the power of the Organization to unilaterally alter or reduce the compensation of staff
members of the Organization. For that reason, the President of the Appeals Tribunal in
terms of article 10, paragraph 2, of the Statute of the Appeals Tribunal elected to refer the
appeal for consideration by the full bench of the Appeals Tribunal.

The Appeals Tribunal recalled that an administrative decision is a unilateral deci-
sion of an administrative nature taken by the administration involving the exercise of a
power or the performance of a function in terms of a statutory instrument, which adversely
affects the rights of another and produces direct legal consequences. A decision of an ad-
ministrative nature is distinguished from other governmental action of a regulatory, legisla-
tive, or executive nature. The majority held that the Secretary-General’s implementation of
the resolutions involved an administrative decision with an adverse impact. Those judges
accepted that the Secretary-General had little or no choice in the implementation of the
General Assembly resolutions; the power he exercised was a purely mechanical power, more
in the nature of duty. However, they found that such exercises of power were administrative
in nature and involved a basic decision to implement a regulatory decision imposing the
terms and conditions mandated by it. They were thus administrative decisions that may ad-
versely affect the terms of employment and were reviewable on narrow grounds of legality.

Having found that the contested decisions constituted administrative decisions, the
Appeals Tribunal examined whether there is indeed a normative conflict or an irreconcil-
able inconsistency between General Assembly resolution 13(I) of 1946, which provides
that the Staff Regulations may only be supplemented or amended by the General Assembly
without prejudice to the acquired rights of staff members, and resolutions 70/244 and
71/263, which introduced the unified salary scale. The Appeals Tribunal noted that the
purpose of introducing Staft Regulation 12.1 was to afford staff members some degree of
protection from subsequent amendments to the Staff Regulations prejudicing their ac-
quired rights. In view of the Appeals Tribunal, an acquired right means a vested right and
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employees only acquire a vested right to their salary for services rendered. The Appeals
Tribunal held that the limited purpose of Staff Regulation 12.1 is to ensure that staff mem-
bers are not retrospectively deprived of a benefit once the legal requirements for claiming
the benefit have been fulfilled. The Appeals Tribunal concluded that the contested deci-
sions did not violate the staff members” acquired rights as the General Assembly resolu-
tions altered the staff members’ future salaries. The Appeals Tribunal held that there was
no normative conflict between resolution 13(I) of 1946 and resolutions 70/244 and 71/263.
Absent any normative conflict, the Secretary-General did not act illegally in implementing
resolutions 70/244 and 71/263.

The Appeals Tribunal further held that the fact that the staff members’ letters of ap-
pointment stated that their initial salary “may rise” did not constitute an express promise
by the Organization to continue to increase their rate of pay and never to reduce it. The sal-
ary entitlements of staff members may be unilaterally amended by the General Assembly.

As for the staff members’ cross-appeal claiming that the Dispute Tribunal erred in
finding that it lacked jurisdiction to examine whether the decision of the General Assembly
to provide for the transitional allowance was illegal, discriminatory and in violation of
Article 8 of the Charter of the United Nations, the Appeals Tribunal held that the Dispute
Tribunal was correct to decline jurisdiction on the basis that only appeals in relation to
administrative decisions are receivable by it.

The Appeals Tribunal upheld the Secretary-General’s appeal, dismissed the staff
members’ cross-appeal, and vacated the judgment of the Dispute Tribunal.

5. Judgment No. 2018-UNAT-843 (29 June 2018):
Kozul-Wright v. Secretary-General of the United Nations®

PRIVILEGES AND IMMUNITIES—DECISION OF SECRETARY-GENERAL TO WAIVE IMMU-
NITY OF STAFF MEMBER NOT AN ADMINISTRATIVE DECISION—OBLIGATION OF
THE ORGANIZATION TO COMPLY WITH LEGAL OBLIGATIONS TO MEMBER STATES

The staff member contested the decision of the Secretary-General to waive his dip-
lomatic immunity regarding his dispute over the lease of an apartment at his duty station
in Geneva. At the request of the Permanent Mission of Switzerland to the United Nations,
the Secretary-General lifted the staff member’s immunity with respect to the execution of
ajudgment issued by a Geneva court ordering the staff member to pay compensation to the
landlord. The Dispute Tribunal found the application to be receivable on the grounds that
the decision to waive immunity constituted an administrative decision that had a direct im-
pact on the staff member. The Dispute Tribunal concluded, however, that the Administration
had properly exercised its discretion to waive immunity, and it had acted reasonably and
properly, taking account of all relevant considerations, in lifting the immunity.

The Appeals Tribunal held that, when responding to requests for the waiver of the
immunity of an official, the Organization must comply with its legal obligations to the
requesting Member State under the relevant international instruments, which limit im-
munity to official acts and oblige the Secretary-General to cooperate at all times with the
appropriate authorities to facilitate the proper administration of justice and to prevent the
occurrence of any abuse in connection with the privileges and immunities. The Appeals

° Judge John Murphy, Presiding, Judge Dimitrios Raikos and Judge Martha Halfeld.



240 UNITED NATIONS JURIDICAL YEARBOOK 2018

Tribunal noted that the Secretary-General is best placed to appreciate the nature of the
Organization’s obligations to a Member State, what form of cooperation will be in the
interests of the Organization, and whether non-waiver is necessary for the fulfilment of
the purposes of the Organization. The factors he will take into consideration often may be
political in nature and will involve issues of comity. Such considerations imbue a decision
of the Secretary-General to waive immunity with an executive or political character, ne-
gating the categorization of the decision as one administrative in nature. Accordingly, the
Appeals Tribunal held that the staff member’s application to the Dispute Tribunal was not
receivable ratione materiae and vacated the judgment of the Dispute Tribunal.

6. Judgment No. 2018-UNAT-847 (29 June 2018):
Timothy v. Secretary-General of the United Nations"

SEPARATION FROM SERVICE—TERMINATION OF APPOINTMENT FOR ABOLITION OF POST UNDER
STAFF RULE 9.6—OBLIGATION OF ORGANIZATION TO CONSIDER DISPLACED STAFF MEMBER FOR
SUITABLE VACANT OR LIKELY TO BECOME VACANT POSTS AT OR BELOW GRADE LEVEL—ORGAN-
IZATION MUST MAKE PROPER, REASONABLE AND GOOD FAITH EFFORTS TO FIND ALTERNATIVE
POST—OBLIGATION LIMITED TO POSTS FOR WHICH STAFF MEMBER FULLY COMPETENT—NO
OBLIGATION TO CONSIDER STAFF MEMBER IN GENERAL SERVICES CATEGORY FOR POSTS IN
PROFESSIONAL AND HIGHER CATEGORIES—NO RIGHT OF STAFF MEMBER TO BE RETAINED IN
OCCUPIED POSTS—OBLIGATION OF STAFF MEMBER TO APPLY FOR SUITABLE VACANT POSTS

The staff member, who held an indefinite appointment at the GS-7 level, contested
the decision to separate her from service. The Dispute Tribunal found that the decision to
terminate her appointment for abolition of post and to separate her from the Organization
had not been taken in line with the mandatory legal framework and was unlawful. The
Dispute Tribunal ordered rescission of the contested decision and awarded the staff mem-
ber three months’ net base salary as compensation for moral damages.

The Appeals Tribunal held that the Dispute Tribunal was correct in concluding that
the decision of the Administration to terminate the staff member was unlawful since it did
not fully comply with its obligations under Staff Rule 9. 6 (e) and (f) to take all reasonable
and bona fide efforts to consider her for available suitable posts, as an alternative to the
abolished one. The Appeals Tribunal noted that the phrase “suitable posts” is not defined
in the Staff Rules and that nothing in the language of Staff Rule 9.6 (e) and (f) indicates
that the obligation of the Administration to consider the redundant staff member for suit-
able posts, vacant or likely to be vacant in the future, is limited to the staff member’s grade
level. The Appeals Tribunal held that the Administration is under an obligation to make
proper, reasonable, and good faith efforts to find an alternative post for the displaced staff
member at his or her grade level or even at a lower grade, if, in the latter case, the staff
member concerned has expressed an interest. Thus, the Appeals Tribunal concluded that
the staff member should have been considered not only for suitable posts at the same level
as her abolished G-7 post in New York but also for all the lower available suitable posts in
New York, for which she had expressed her interest by way of application thereto.

Nonetheless, the Appeals Tribunal held that the Dispute Tribunal made several errors of law:

' Judge Dimitrios Raikos, Presiding, Judge John Murphy and Judge Sabine Knierim.



CHAPTER V 241

(a) the Dispute Tribunal erred in finding that it sufficed, in order for the staft
member to be retained in service, to have a relative competence for the new suitable post.
The Appeals Tribunal held that if the redundant staff member was not fully competent
to perform the core functions and responsibilities of an alternative suitable post, the
Administration had no duty to consider him or her for the post;

(b) the Dispute Tribunal erred in finding that the staff member should have been
considered for available suitable posts covering the entire parent organization, including
but not limited to her duty station, because she had passed the exam for the Professional
level. The Appeals Tribunal held that it was immaterial whether or not the staff member
had passed the exam for the Professional level at some point since the abolished post she
was encumbering at the critical time fell into the General Services category and not into
the Professional category;

(c) the Dispute Tribunal erred in finding that an affected staff member had a right
to be retained in suitable positions occupied at the date of abolition by staff members hav-
ing a lesser level of protection under Staff Rule 9.6 (e). The Appeals Tribunal held that the
Administration was bound to consider the redundant staft members only for suitable posts
that were vacant or likely to become vacant in the future; and

(d) the Dispute Tribunal further erred in finding that the staff members were enti-
tled to be retained without having to apply for vacant job openings. The Appeals Tribunal
held that a staff member holding a continuing or indefinite appointment facing termina-
tion due to abolition of his or her post was obliged to fully cooperate by applying for suit-
able posts that were vacant.

The Appeals Tribunal ordered rescission of the contested decision; alternatively, the
Secretary-General was ordered to pay 12 months’ net base salary as compensation in lieu
of rescission. The Appeals Tribunal vacated the award of compensation by the Dispute
Tribunal for moral damages as the staff member did not present evidence of any harm.

7. Judgment No. 2018-UNAT-873 (26 October 2018):
Belkhabbaz (formerly Oummih) v. Secretary-General of the United Nations"

INVESTIGATION OF PROHIBITED CONDUCT UNDER ST/SGB/2008/5—RECISSION OF DECISION
TO TAKE NO FURTHER ACTION IN LIGHT OF EVIDENCE OF POSSIBLE RETALIATION OR HARASS-
MENT—APPOINTMENT OF INVESTIGATION PANEL FROM ROSTER DOES NOT RESULT IN NULLITY IF
SELECTION NOT UNREASONABLE—DISPUTE TRIBUNAL ORDER TO INITIATE DISCIPLINARY PRO-
CEEDINGS IMPINGES ON AUTHORITY OF ASSISTANT SECRETARY-GENERAL, OFFICE OF HUMAN
RESOURCES MANAGEMENT—REDUCTION OF MORAL DAMAGES FOR CONTRIBUTION TO DELAY

The staff member filed a complaint against her former supervisor and former col-
league, pursuant to Secretary-General’s bulletin ST/SGB/2008/5. The complaint alleged
improper deprivation of functions, discrimination, and abuse of authority, retaliation
through performance appraisals, defamation, and preferential treatment of another staff
member. The complaint was investigated by two separate fact-finding panels resulting ul-
timately in the decision of the Assistant Secretary-General, Office of Human Resources
Management, that no prohibited conduct took place and a decision to close the matter
without further action. The staff member contested the decision to take no further action

! Judge John Murphy, Presiding, Judge Dimitrios Raikos and Judge Deborah Thomas-Felix.
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on her complaint. The Dispute Tribunal concluded that the contested decision was un-
justifiable and unlawful. Its conclusion was based on various findings of procedural un-
fairness and unreasonableness. The Dispute Tribunal rescinded the contested decision to
take no further action and remanded the case to the Assistant Secretary-General, Office
of Human Resources Management, to institute disciplinary procedures against the staff
member’s former supervisor. It also ordered that the staff member be paid moral damages
in the amount of $20,000 for the psychological harm she suffered as supported by medical
evidence, as well as compensation in the amount of $10,000 for the harm of a loss of oppor-
tunity to have her complaint fully and properly investigated, as a result of the impossibility
to conduct a third investigation after the first two had been vitiated as irregular.

The findings of the Dispute Tribunal that the former supervisor may have retaliated
against the staff member for her work-related conduct and for seeking recourse in the
internal justice system and that he used his position of authority to improperly influence
her work conditions were supported by the available evidence. The Appeals Tribunal found
that the former supervisor had evicted the staff member from her functions preventing her
from carrying out her duties and intended to humiliate and embarrass her by unjustifiably
copying uninterested persons in personal and confidential communications concerning
her performance. The former supervisor adopted an aggressive and abrasive tone, made
demeaning remarks in his communications to the staff member, and thereby created a
hostile and offensive work environment. Such actions constituted possible misconduct or
harassment as defined in Secretary-General’s bulletin ST/SGB/2008/5. For those reasons,
the contested decision to take no further action into the staff member’s complaint against
her former supervisor was irrational and not one that a reasonable decision-maker could
reach. The Appeals Tribunal concluded that the rescission of the contested decision by the
Dispute Tribunal was therefore correct and within its remedial powers under article 10,
paragraph 5, of the Statute of the Dispute Tribunal.

As for the contention that the investigation panel was improperly constituted, the
Appeals Tribunal noted that section 5.14 of Secretary-General’s bulletin ST/SGB/2008/5
did not introduce a mandatory condition that the panel be constituted by individuals
from the department, office, or mission and only exceptionally from the Office of Human
Resources Management roster, but merely professed a preference. The Appeals Tribunal
held that non-compliance with that preference will not lead to the nullity of any appoint-
ment from the roster provided that the selection is not unreasonable.

The Appeals Tribunal further held that the order of the Dispute Tribunal direct-
ing the Assistant Secretary-General, Office of Human Resources Management, to “insti-
tute” disciplinary proceedings impinged upon the discretion of the Assistant Secretary-
General. The Appeals Tribunal modified the order of the Dispute Tribunal to direct the
Assistant Secretary-General, Office of Human Resources Management, to act in terms of
section 5.18(c) of Secretary-General’s bulletin ST/SGB/2008/5.

The Appeals Tribunal further found that the medical evidence convincingly estab-
lished that the staff member suffered psychological harm from the alleged harassment
and the manner of the investigation of her complaints. Nonetheless, the Appeals Tribunal
noted that the staff member had contributed to several months of delay and that she did not
lose an opportunity to have her complaint properly investigated. Therefore, the Appeals
Tribunal reduced the award of moral damages by the Dispute Tribunal to $10,000.
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8. Judgment No. 2018-UNAT-892 (26 October 2018):
Ozturk v. Secretary-General of the United Nations"

FAMILY AND CHILD SUPPORT OBLIGATIONS OF STAFF MEMBERS—AUTHORITY OF SECRETARY-
GENERAL TO GARNISH WAGES UNDER ST/SGB/1999/4 DISCRETIONARY— OBLIGATION OF SECRE-
TARY—GENERAL TO TAKE ALLRELEVANT FACTORSINTO ACCOUNT IN EXERCISING DISCRETIONARY
AUTHORITY—EXERCISE OF DISCRETION NOT INCONSISTENT WITH OBLIGATION OF ORGANIZA-
TION NOT TO INTERVENE IN MATTERS WITHIN DOMESTIC JURISDICTION OF MEMBER STATES

The staff member contested the Administration’s decision to deduct 25 per cent of his
salary as child support for one of his four children, in implementation of an order of a [na-
tional] court. The Dispute Tribunal held that the Administration was incorrect in assum-
ing that it had no discretion regarding the amount to be garnished from the staff member’s
salary. The Administration had discretionary authority under Staff Rule 3.18 (¢)(iii) and
Section 2.1 of Secretary-General’s bulletin ST/SGB/1999/4 in determining the amount to
be deducted. The Dispute Tribunal considered that the Administration had failed to law-
fully exercise its discretion by taking into account all relevant considerations, including
whether other national court orders had granted alimonies to the staff member’s other
family members. The Dispute Tribunal further found the monthly deduction of 25 per cent
(which ranged between $1,957 and $2,773) unreasonable in light of the amount of monthly
child dependency allowance paid to the child’s mother—who worked as a national staff
member of the United Nations in [State] —by the United Nations in [State] ($27). By way of
remedy, the Dispute Tribunal rescinded the contested decision and ordered reimbursement
of the amounts deducted from the date of the contested decision minus the child allow-
ance paid to the staff member in respect of the child as of that date. The Dispute Tribunal
further held that the Organization had to determine anew, in a legal exercise of its discre-
tion, taking all relevant matters into account, the amount to be deducted from the staff
member’s salary in favour of the child from the date of the contested decision onwards.

The Appeals Tribunal noted that under the provisions of Staft Rule 1.2 (b), staff mem-
bers must comply with local laws and honour their private legal obligations, including,
but not limited to, the obligation to honour orders of competent courts. However, the legal
framework under Secretary-General’s bulletin ST/SGB/1999/4 had to be interpreted within
the context of the authorizing Staft Rule 3.18 (c)(iii), which grants the Administration dis-
cretionary authority, as is reflected in the use of the word “may” in it, to make a proper and
fair decision, in cases of indebtedness to third parties, under the proviso that a deduction for
this purpose is authorized by the Secretary-General. In such cases, such as the present case
of a family support court order, the Administration was entitled, and at the same time com-
pelled, to engage in an exercise of its discretion by taking into consideration all relevant fac-
tors and, if need be, by varying the deductions made from the staff member’s salary or other
emoluments. The Appeals Tribunal held that this approach does not contravene the provi-
sion of Article 2, paragraph 7, of the Charter of the United Nations, that the Organization
should not intervene in matters which are essentially within the domestic jurisdiction of any
State. The Appeals Tribunal further held that there was no valid exercise of the discretion
vested in the Administration when the latter always addressed the administrative matters
at issue in the same direction or acted in the misconception that it was fettered to make a

2 Judge Dimitrios Raikos, Presiding, Judge John Murphy and Judge Deborah Thomas-Felix.
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specific choice, to the exclusion of all other choices amongst the various courses of action
open to it. In such situations, the Administration had, illegally, failed to engage in a balanc-
ing exercise of the competing interests, by considering all aspects relevant for the exercise
of its discretion, in order to select the proper legal consequence. The Appeals Tribunal dis-
missed the Secretary-General’s appeal and affirmed the judgment of the Dispute Tribunal.

C. DECISIONS OF THE ADMINISTRATIVE TRIBUNAL OF THE
INTERNATIONAL LABOUR ORGANIZATION"

In 2018, the Administrative Tribunal of the International Labour Organization
adopted a total of 157 judgments at its 125th, 126th and 127th sessions.**

D. DECISIONS OF THE WORLD BANK ADMINISTRATIVE TRIBUNALY

In 2018, the Administrative Tribunal of the World Bank adopted a total of 21 judgments
and two orders at its spring and fall sessions: 12 judgments and one order were rendered on
18 May 2018 at the conclusion of the Tribunal’s spring session, and nine judgments and one
order were rendered on 18 October 2018 at the conclusion of the Tribunal’s fall session.'s

E. DECISIONS OF THE ADMINISTRATIVE TRIBUNAL OF THE
INTERNATIONAL MONETARY FUND"

The Administrative Tribunal of the International Monetary Fund issued one Order
in 2018, which is summarized below. The Tribunal did not issue any Judgments in 2018.

* The Administrative Tribunal of the International Labour Organization is competent to hear com-
plaints alleging non-observance, in substance or in form, of the terms of appointment of officials and of
the staff regulations of international organizations that have recognized the competence of the Tribunal.
For a list of those organizations, see http://www.ilo.org/tribunal/membership/lang--en/index.htm. The
Tribunal is also competent to hear disputes with regard to the execution of certain contracts concluded
by the International Labour Organization and disputes relating to the application of the regulations of
the former Staff Pension Fund of the International Labour Organization. For more information about
the Administrative Tribunal of the International Labour Organization and the full texts of its judg-
ments, see http://www.ilo.org/tribunal/lang--en/index.htm.

' See https://www.ilo.org/dyn/triblex/triblexmain.showlist.

!> The World Bank Administrative Tribunal is competent to hear and pass judgment upon any
applications alleging non-observance of the contract of employment or terms of appointment, including
all pertinent regulations and rules in force at the time of the alleged non-observance, of members of the
staff of the International Bank for Reconstruction and Development, the International Development
Association and the International Finance Corporation, the Multilateral Investment Guarantee Agency
and the International Centre for the Settlement of Investment Disputes (collectively “the Bank Group”).
The Tribunal is open to any current or former member of the staff of the Bank Group, any person who is
entitled to a claim upon a right of a member of the staff as a personal representative or by reasons of the
staff member’s death and any person designed or otherwise entitled to receive payment under any provi-
sion of the Staff Retirement Plan. For more information on the World Bank Administrative Tribunal and
full texts of its decisions, see https://tribunal.worldbank.org (accessed on 16 January 2025).

' See https://tribunal.worldbank.org/judgments-orders-all (accessed on 16 January 2025).

'7 The Administrative Tribunal of the International Monetary Fund became operational on
1 January 1994. The Tribunal is competent to pass judgment upon any application: (a) by a member of
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Order No. 2017-2 (1 May 2018): Ms. “NN”, Applicant v. International Monetary Fund,
Request for Revision of Judgment No. 2017-2

REQUEST FOR REVISION OF JUDGMENT—RECONSIDERATION OF QUANTUM OF COM-
PENSATION—REQUIREMENT FOR FACT OR DOCUMENT UNKNOWN TO TRIBUNAL
AND PARTY MAKING APPLICATION FOR REVISION—REQUEST FOR INTERPRETA-
TION OF JUDGMENT—INTERPRETATION APPROPRIATE ONLY IF JUDGMENT OBSCURE
OR INCOMPLETE—INADMISSIBILITY OF NEW COMPLAINT NOT GIVEN PRIOR REVIEW

On December 28, 2017, Ms. “NN” filed a submission seeking reconsideration of the
quantum of compensation awarded her in Ms. “NN”, Applicant v. International Monetary
Fund, Respondent, IMFAT Judgment No. 2017-2 (December 11, 2017). The Tribunal treat-
ed the submission as a request for revision of judgment, as governed by Article XVT of the
Tribunal’s Statute and Rule XIX of its Rules of Procedure. Following additional submis-
sions of the parties, the Tribunal issued an Order in the matter.

Requests for revision of judgment may be made “only in the event that a fact or a docu-
ment is discovered which by its nature might have had a decisive influence on the judgment
of the Tribunal and which at the time of the judgment was unknown to the Tribunal and to
the party to the case making application for the revision.” (Rule XIX, para. 1.) The Tribunal
denied Ms. “NN”’s request on the ground that she had failed to present the Tribunal with
any fact or document unknown to her and the Tribunal at the time of the Judgment that
would have had a decisive influence on that Judgment. Nor did the request meet the test for
“interpretation of judgment” pursuant to Article XVII of the Statute, as there was no ground
to conclude that the Judgment’s terms were either “obscure or incomplete.”

In her post-Judgment submissions, Ms. “NN” additionally referred to a complaint
that she had attempted to raise with the Tribunal late in the course of its proceedings
leading to Judgment No. 2017-2. In that Judgment, the Tribunal had considered it inap-
propriate to consider that complaint “given that it had not been given any measure of prior
review through dispute resolution channels.” Ms. “NN”, Judgment No. 2017-2, para. 8.
The Tribunal concluded that this determination, just as its decision as to the quantum of
compensation, was also “final ... and without appeal.” (Article XIII, Section 2).

Ms. “NN”’s request for revision of Judgment No. 2017-2 accordingly was denied.

the staff challenging the legality of an administrative act adversely affecting him; or (b) by an enrollee
in, or beneficiary under, any retirement or other benefit plan maintained by the Fund as employer chal-
lenging the legality of an administrative act concerning or arising under any such plan which adversely
affects the applicant. The complete jurisprudence of the IMF Administrative Tribunal may be accessed
electronically at http://www.imf.org/tribunal.



