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FOREWORD

By its resolution 1814 (XVII) of 18 December 1962, the General Assembly requested the
Secretary-General to publish a Juridical Yearbook which would include certain documentary materi-
als of a legal character concerning the United Nations and related intergovernmental organizations.
and by its resolution 3006 (XX VII) of 18 December 1972 the General Assembly made certain changes
in the outline of the Yearbook.

Chapters I and I of the present volume — the twenty-second of the series — contain legislative
texts and treaty provisions relating to the legal status of the United Nations and related intergovern-
mental organizations. With a few exceptions. the legislative texts and treaty provisions which are
included in these two chapters entered into force in 1984. Decisions given in 1984 by international and
national tribunals relating to the legal status of the various organizations are found in chapters VIl and
VIIL.

Chapter I1I contains a general review of the legal activities of the United Nations and related
intergovernmental organizations. Each organization has prepared the section which relates to it.

Chapter IV is devoted to treaties concerning international law concluded under the auspices of
the organizations concerned during the year in question, whether or not they entered into force in that
year. This criterion has been used in order to reduce in some measure the difficulty created by the
sometimes considerable time-lag between the conclusion of treaties and their publication in the United
Nations Trearv Series following upon entry into force. In the case of treaties too voluminous to fit into
the format of the Yearbook. an easily accessible source is provided.

Finally, the bibliography. which is prepared under the responsibility of the Office of Legal
Affairs by the Dag Hammarskjo6ld Library. lists works and articles of a legal character published in
1985.

All documents published in the Juridical Yearbook were supplied by the organizations con-
cerned, with the exception of the legislative texts and judicial decisions in chapters 1 and VIII which,

unless otherwise indicated, were communicated by Governments at the request of the Secretary-
General.
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Chapter 1

LEGISLATIVE TEXTS CONCERNING THE LEGAL STATUS OF THE UNITED
NATIONS AND RELATED INTERGOVERNMENTAL ORGANIZATIONS

1. Canada

(a) PRIVILEGES AND IMMUNITIES (INTERNATIONAL
ORGANIZATIONS) ACT

(i) Working Group of Experts on Marine Pollution from Land-based Sources, Privi-
leges and Immunities Order 1985'*
P.C. 1985-1128 4 April 1985
Her Excellency the Governor General in Council, on the recommendation of the Secretary of
State for External Affairs, pursuant to section 3 of the Privileges and Immunities (International Organ-
izations) Act, is pleased hereby to make the annexed Order respecting the Privileges and Immunities
in Canada of the Participants in the Third Session of the Ad Hoc Working Group of Experts on the Pro-
tection of the Marine Environment against Pollution from Land-based Sources.

ORDER RESPECTING THE PRIVILEGES AND IMMUNITIES IN CANADA OF THE PARTICIPANTS IN THE THIRD
SESSION OF THE AD HOC WORKING GROUP OF EXPERTS ON THE PROTECTION OF THE MARINE
ENVIRONMENT AGAINST POLLUTION FROM LAND-BASED SOURCES

Short title

1. This Order may be cited as the Working Group of Experts on Marine Pollution from Land-
based sources, Privileges and Immunities Order 1985.

Interpretation

2. Inthis Order,
“Convention” means the Convention on the Privileges and Immunities of the United Nations;

“experts performing missions for the Organization” means experts who are invited by the United
Nations to attend the meeting;

““Meeting”” means the third session of the Ad Hoc Working Group of Experts on the Protection of the
Marine Environment against Pollution from Land-based Sources, to be held in Montreal from
April 11to 19, 1985;

“officials of the Organization” means all persons required to attend the Meeting on behalf of the
United Nations;

“Organization” means the United Nations and includes the United Nations Environment Programme.

Privileges and immunities

3. (1) During the period commencing on April 4, 1985 and terminating on April 26, 1985,
officials of the Organization shall have in Canada, to such extent as may be required for the perform-
ance of their functions, the privileges and immunities set forth in article V of the Convention for offi-
cials of the United Nations.

*The notes to each chapter are to be found at the end of that particular chapter.



(2) During the period commencing on April 4, 1985 and terminating on April 26, 1985,
experts performing missions for the Organization shall have in Canada, to such extent as may be
required for the performance of their functions, the privileges and immunities set forth in article VI of
the Convention for experts on missions for the United Nations.

(i) 'WMO Commission for Instruments and Methods of Observation, Privileges and
Immunities Order, 19852

P.C. 1985-1685 23 May 1985

Her Excellency the Governor General in Council, on the recommendation of the Secretary of
State for External Affairs, pursuant to paragraphs 3 (2) (d) and (e) of the Privileges and Immunities
(International Organizations) Act, is pleased hereby to revoke the WMO Commission for Instruments
and Methods of Observation, Privileges and Immunities Order 1985, made by Order in Council P.C.
1985-357 of 7 February 1985, and to make the annexed Order respecting the Privileges and Immuni-
ties in Canada of the participants to the Ninth Session of the Commission for Instruments and Methods
of Observation of the World Meteorological Organization and the related Technical Conference on
Instruments and Methods of Observation.

ORDER RESPECTING THE PRIVILEGES AND IMMUNITIES IN CANADA OF THE PARTICIPANTS TO THE NINTH
SESSION OF THE COMMISSION FOR INSTRUMENTS AND METHODS OF OBSERVATION OF THE WORLD
METEOROLOGICAL ORGANIZATION AND THE RELATED TECHNICAL CONFERENCE ON INSTRUMENTS
AND METHODS OF OBSERVATION

Short title

1. This Order may be cited as the WMO Commission for Instruments and Methods of Observa-
tion, Privileges and Immunities Order 1985.

Interpretation

2. Inthis Order,
“Convention’’ means the Convention on the Privileges and Immunities of the United Nations;

“experts performing missions for the Organization” means experts who are invited by the World
Meteorological Organization to attend the Meeting;

““Meeting”” means the participants to the Ninth Session of the WMO Commission for Instruments and
Methods of Observation of the World Meteorological Organization and the related Technical
Conference on Instruments and Methods of Observation, to be held in Ottawa from July 8, 1985
to July 26, 1985;

“officials of the Organization” means all persons requnred to attend the Meeting on behalf of the
World Meteorological Organization;

“Organization” means the World Meteorological Organization.

Privileges and immunities

3. (1) During the period commencing on July 1, 1985 and terminating on August 2, 1985,
officials of the Organization shall have in Canada, to such extent as may be required for the perform-
ance of their functions, the privileges and immunities set forth in article V of the Convention for offi-
cials of the United Nations.

(2) During the period commencing on July 1, 1985 and terminating on August 2, 1985, experts
performing missions for the Organization shall have in Canada, to such extent as may be required for
the performance of their functions, the privileges and immunities set forth in article VI of the Conven-
tion for experts on missions for the United Nations.



(iii) International Coordination Group for the Tsunami Warning System in the Pacific,
Privileges and Immunities Order, 1985°
P.C. 1985-2276 24 July 1985
Her Excellency the Governor General in Council, on the recommendation of the Acting Secre-
tary of State for External Affairs, pursuant to paragraphs 3(2)(d) and (e) of the Privileges and Immuni-
ties (International Organizations) Act, is pleased hereby to make the annexed Order respecting the
Privileges and Immunities in Canada of the participants to the Tenth Biennial Meeting of the Interna-
tional Coordination Group for the Tsunami Warning System in the Pacific.

ORDER RESPECTING THE PRIVILEGES AND IMMUNITIES IN CANADA OF THE PARTICIPANTS TO THE TENTH
BIENNIAL MEETING OF THE INTERNATIONAL COORDINATION GROUP FOR THE TSUNAMI WARNING
SYSTEM IN THE PACIFIC

Short title

1. This Order may be cited as the /nternational Coordination Group for the Tsunami Warning
System in the Pacific, Privileges and Immunities Order 1985.

Interpretation

2. In this Order,

“*Commission” means that portion of the Organization known as the Intergovernmental Oceano-
graphic Commission;

“‘Convention” means the Convention on the Privileges and Immunities of the United Nations;

“experts performing missions for the Organization” means experts who are invited by the Commis-
sion to attend the meeting;

“Meeting” means the Tenth Biennial Meeting of the International Coordination Group for the Tsu-
nami Warning System in the Pacific to be held in Sidney, British Columbia, from July 29, 1985 to
August 3, 1985;

“officials of the Organization” means all persons invited or required to attend or service the Meeting
on behalf of the Organization;

“Organization” means the United Nations Educational, Scientific and Cultural Organization.

Privileges and immunities

3. (1) During the period commencing on July 21, 1985 and terminating on August 18, 1985,
officials of the Organization shall have in Canada, to such extent as may be required for the perform-
ance of their functions, the privileges and immunities set forth in article V of the Convention for offi-
cials of the United Nations.

(2) During the period commencing on July 21, 1985 and terminating on August 18, 1985,
experts performing missions for the Organization shall have in Canada, to such extent as may be
required for the performance of their functions, the privileges and immunities set forth in article VI of
the Convention for experts on missions for the United Nations.

(b) ORDER 758-85 OF THE GOVERNMENT OF QUEBEC, 17 APRIL 1985*

Act respecting the Ministére du Revenu (R.S.Q., c¢. M-31)

Fiscal exemptions—Members of diplomatic and consular corps and non-Canadian representa-
tives to the International Civil Aviation Organization — Amendment

Fiscal exemptions—Members of diplomatic and consular corps and non-Canadian representa-
tives to the International Civil Aviation Organization (Amendment) Regulation

WHEREAS under the Act respecting the Ministére des Relations internationales (R.S.Q., ¢. M-



25.1), the Minister of International Relations is responsible for awarding privileges and immunities to
representatives of foreign countries;

WHEREAS under section 96 of the Act respecting the Ministere du Revenu (R.S.Q., c. M-31), the
Government may make regulations to exempt from the duties provided for by a fiscal law, under the
‘conditions which it prescribes, functionaries or agents of the Government of a country other than Can-
ada, the members of their families or personnel, prescribed international bodies and their head offi-
cers, and official representatives of countries other than Canada on prescribed international bodies;

WHEREAS the Fiscal exemptions —Members of diplomatic and consular corps and non-Canadian
representatives to the International Civil Aviation Organization Regulation (Order in Council 238-84
dated 1 February 1984) was made under that Act;

WHEREAS representations have been made to the Minister of Revenue to simplify the fiscal
exemption procedure set up under that Regulation in respect of the Retail Sales Tax Act (R.S.Q., c. I-
1), the Tobacco Tax Act (R.S.Q., c. I-2) and the Telecommunication Tax Act (R.S.Q., c. T-4);

WHEREAS it is expedient to amend the Regulation in order to provide new procedures for applica-
tion of the exemption from the retail sales tax, the tobacco tax and the telecommunications tax.

IT 1S ORDERED, upon the recommendation of the Minister of International Relations and the Min-
ister of Revenue: ,

THAT the Regulation attached hereto, entitled *Fiscal exemptions —Members of diplomatic and
consular corps and non-Canadian representatives to the International 'Civil Aviation Organization
(Amendment) Regulation”, be made.

Fiscal exemptions —Members of diplomatic and consular corps and non-Canadian representa-
tives to the International Civil Aviation Organization (Amendment) Regulation

An Act respecting the Ministeére du Revenu
(R.S.Q.,c. M-31,5.96 par. ato c and s. 97)

1. The Fiscal exemptions —Members of dipiomatic and consular corps and non-Canadian rep-
resentatives to the International Civil Aviation Organization Regulation, made by Order in Council
238-84 dated 1 February 1984 and amended by the Regulation made by Order in Council 2113-84
dated 19 September 1984, is further amended by substituting the following paragraph for paragraph
(2) of section 2:

“(2) isregistered with the Ministere des Relations internationales;” .

2. The following sections are substituted for sections 3 and 4 of the Regulation:

“3. A person specified in section 1 is exempted from the duties and taxes levied under the
following Acts:

“(1) Succession Duty Act (R.S.Q.,c. D-13.2);

“(2) Taxation Act (R.S.Q., c. I-3);

“(3) Telecommunications Tax Act (R.S.Q., c. T-4).

“He is also exempted from the tax levied under the Retail Sales Tax Act (R.S.Q., c. I-1) in

respect of the purchase of electricity and the leasing of a telecommunication instrument or tele-

phone service.

“4. Subject to section 3, a person specified in section 1 is exempted, by refund, and upon
the filing of vouchers with the Ministare du Revenu through the Ministére des Relations interna-
tionales, from the duties and taxes levied under the following Acts:

“(1) Retail Sales Tax Act;

“(2) Tobacco Tax Act (R.S.Q., c. I-2);

“(3) Fuel Tax Act (R.S.Q., c. T-1); and

“(4) Meals and Hotels Tax Act (R.S.Q., c. T-3).

“However, the exemption prescribed by paragraph (1) of the first paragraph only applies, in

respect of a purchase of alcohol, where the purchase was made at one of the three branches of the

Société des alcools du Québec indicated by the Minister of International Relations.”



3. The following section is substituted for section 7 of the Regulation:

“7. The individual who wishes to avail himself of section 6 shall, at the time of the trans-
action:

“(1) produce to the agent, the identity card issued to him jointly by the Ministére des
Relations internationales and by the Minstere du Revenu;

“(2) signthe invoice in the presence of the agent, after the agent has written on the invoice
the name and address of the customer and the identification number appearing on the identity
card.

“In the case of a purchase of tobacco or alcohol, the individual may also avail himself of section

6 by sending to the tobacco manufacturer or to one of the three branches of the Société des alcools

du Québec indicated by the Minister of International Relations, a purchase order bearing his ini-

tials as well as the seal of the foreign representation to which he belongs.”

4. This Regulation comes into force on the date of its publication in the Gazette officielle du
Québec.

2. Federal Republic of Germany

ORDINANCE ON THE DIPLOMATIC PRIVILEGES AND IMMUNITIES IN THE
FIELD OF SOCIAL SECURITY GRANTED TO ORGANIZATIONS SET UP PUR-
SUANT TO INTERGOVERNMENTAL AGREEMENTS OF 5 AUGUST 1985°

Pursuant to

article 3 of the Law of 22 June 1954 on the Accession of the Federal Republic of Germany to the Con-
vention on the Privileges and Immunities of the Specialized Agencies of the United Nations of 21
November 1947 and on the Privileges and Immunities granted to other Intergovernmental Organiza-
tions (BGB1. 1954 11, p. 639), revised by article 4 of the Law of 16 August 1980 (BGB1. II, p. 941),
and

article 3 of the Law of 16 August 1980 to the Convention on the Privileges and Immunities of the
United Nations of 13 February 1946 (BGB1. 198011, p. 941),

the Government of the Republic of Germany, in agreement with the Bundesrat, decrees:

Article |

(1) German laws and regulations governing compulsory insurance under the statutory sickness
scheme, the statutory accident insurance scheme and the statutory old-age pension insurance scheme,
as well as the laws and regulations regarding child benefit and regarding the obligation to pay contri-
butions and levies under the Employment Promotion Act shall not apply, except as provided in para-
graphs 2 to 3, to organizations set up pursuant to intergovernmental agreements (organizations) and to
their staff members employed, within the scope of application of this ordinance, in respect of such
employment,

1. inso far as these staff members are members of the social security system of an organization

and

2. in so far as the Federal Republic of Germany, after consultations with the organization,
declares to the organization that the benefits of the social security system of the organization
are sufficient, and that according to this provision the exemption from German laws and reg-
ulations is justified with due regard to the interests of the organization and its employees,
and with due regard to article 2, paragraph 1, sentence 2; the exemption from the German
laws and regulations takes effect from the date of publication of the declaration of the repre-
sentative of the Federal Republic of Germany in the Federal Gazette; it also takes effect ret-
roactively from a date prior to the date of declaration, this date being specified in the declara-
tion.



(2) Inthe case of a staff member who, on the making of the declaration pursuant to paragraph 1,
sub-item 2, is employed by the organization, an exemption from the German laws and regulations
governing compulsory insurance under the statutory old-age pension insurance scheme under para-
graph 1 of this article shall only take effect if he declares his consent. The declaration of consent shall
be submitted to the old-age pension insurance institution within one year from the date on which the
Federal Republic of Germany submitted the declaration, pursuant to paragraph 1, sub-item 2; the
deadline shall also be regarded as having been observed where the declaration has been submitted to
an old-age pension insurance institution other than the responsible one. The exemption from compul-
sory insurance takes effect from the date of receipt of the declaration of consent. The staff member
may determine that the exemption from compulsory insurance shall take effect from an earlier date of
his employment with the organization; this date, however, cannot be prior to the date specified, pursu-
ant to paragraph 1, sub-item 2, second part of the sentence, in the declaration of the Federal Republic
of Germany.

(3) The exemption from insurance and the exemption from compulsory insurance shall, in
accordance with the provisions of the statutory pension insurance, take preference to the exemption
pursuant to paragraphs 1 and 2.

Article 2

(1) Where compulsory contributions to the statutory old-age pension insurance scheme were
paid in respect of a period which was not covered by the compulsory insurance referred to under arti-
cle 1, the contributions shall be refunded in accordance with the laws and regulations governing erro-
neously paid contributions. They are to be disbursed to the organization, in so far as a refund is
asserted, after consultation with the organization pursuant to article 1, paragraph 1, sub-item 2, with
priority being given to the establishment or replenishment of future rights of the staff member in the
old-age pension insurance scheme of the organization. Notwithstanding the provisions of article 27,
paragraph 2, of the Fourth Volume of the Social (Insurance) Security Code, the reimbursement enti-
tlement becomes statute-barred within four years from the end of the calendar year in which the decla-
ration was submitted pursuant to article 1, paragraph 1, sub-item 2, or, in so far as this is required, in
which the consent was submitted pursuant to article 1, paragraph 2. Non-refunded contributions shall,
without any objection being necessary, be deemed voluntary insurance contributions, provided that
the right to voluntary insurance existed at the time of payment.

(2) Compulsory contributions to the statutory health and accident insurance as well as contri-
butions and levies under the Employment Promotion Act, which were made pursuant to article 5,
paragraph 1, for the period preceding the entry into force of this ordinance, shall not be reimbursed.

Article 3

The specific national, supranational and intergovernmental provisions applying to individual
organizations take preference over articles 1 and 2.

Article 4

Pursuant to article 14 of the Third Transitional Law, this ordinance shall apply, in connection
with
article 4 of the Law of 22 June 1954, specified in the preamble and revised by the Law of 28 February
1964 (BGBI. I, p. 187), and
article 5 of the Law of 16 August 1980, specified in the preamble,
also to the Land Berlin.

Article 5

(1) This ordinance shall take effect, subject to the provisions of baragraph 2 of this article, on
the day after its promulgation.



(2) Inso far as the ordinance refers to the application of the laws and regulations governing the
statutory old-age pension insurance scheme, it shall enter into force with effect from 1 January 1956.

NOTES
!See Canada Gazette, pantIi, vol. 119, No. 8.
*Ibid., No. 12.
3Ibid., p. 16.
“See Gazette officielle du Québec, 24 April 1985, vol. 117, No. 18.
SUnofficial translation from German provided by the Permanent Mission of the Federal Republic of Germany

to the United Nations. Published in the Bundesgesetzblart (Federal Law Gazette), No. 28, 1985 (II), p. 961.



Chapter 11

TREATY PROVISIONS CONCERNING THE LEGAL STATUS OF THE UNITED
NATIONS AND RELATED INTERGOVERNMENTAL ORGANIZATIONS

A. Treaty provisions concerning the legal status of the United Nations

1. CONVENTION ON THE PRIVILEGES AND IMMUNITIES -OF THE UNITED
NATIONS.' APPROVED BY THE GENERAL ASSEMBLY OF THE UNITED
NATIONS ON 13 FEBRUARY 1946

No additional State acceded to the Convention in 1985.2 As of 31 December 1985, 120 States
were party to the Convention.>

2. AGREEMENTS RELATING TO INSTALLATIONS AND MEETINGS

(a) Exchange of letters constituting an agreement between the United Nations and the
Government of the Netherlands (Netherlands Antilles) concerning hosting by the
Government of the Netherlands Antilles of the United Nations Interregional Seminar
on the Use of Non-conventional Water Resources in Developing Countries,* to be
held in Curagao from 22 to 26 April 1985. New York, 12 September 1984, and
Willemstad, 27 December 1984

I

LETTER FROM THE UNITED NATIONS
12 September 1984

I have the honour to refer to conversations held between the representative of the United Nations
Development Programme on our behalf, and of the Government of the Netherlands Antilles with
respect to hosting the United Nations Interregional Seminar on the Use of Non-conventional Water
Resources in Developing Countries in Curagao from 15 to 19 April 1985.

With the present letter I wish to request confirmation of the following:

(a) The Convention on the Privileges and Immunities of the United Nations, adopted by the
General Assembly of the United Nations on 13 February 1946, shall be applicable to the Seminar.

(b) The country participants and the consultants invited by the United Nations shall enjoy the
privileges and immunities accorded to experts on mission for the United Nations by article VI of the
above Convention. Officials of the United Nations participating in or performing functions in connec-
tion with the Seminar shall enjoy the privileges and immunities provided under articles V and VII of
the Convention. Officials of the specialized agencies invited to participate as observers in the Seminar
shall be accorded privileges and immunities comparable to those of United Nations officials of the
same rank.

() Without prejudice to the provisions of the Convention on the Privileges and Immunities of
the United Nations, all participants and persons performing functions in connection with the Seminar

10



shall enjoy such privileges and immunities, facilities and courtesies as are necessary for the indepen-
dent exercise of their functions in connection with the Seminar.

(d) Personnel provided by the Government pursuant to this Agreement shall enjoy immunity
from legal process in respect of words spoken or written and any act performed by them in their offi-
cial capacity in connection with the Seminar.

(f) The Government of the Netherlands Antilles shall deal with any action, claim or other
demand against the United Nations or its personnel arising out of (i) injury to person or damage to
property in the premises provided for the Seminar; (ii) injury to person or damage to property incurred
in using any transportation provided by the Government for the Seminar, and (iii) the employment of
local personnel for the Seminar; and the Government shall hold harmless the United Nations and its
personnel in respect of any such action, claim or demand.

Finally, I propose that upon receipt of your confirmation to me in writing of the above, this
exchange of letters shall constitute an agreement between the United Nations and the Government of
the Netherlands Antilles, acting on behalf of the Kingdom of the Netherlands, regarding the provision
of host facilities by the Government for the United Nations Interregional Seminar on the Use of Non-
conventional Water Resources in Developing Countries.

This Agreement shall remain in force for the duration of the session and for such additional
period as is necessary for its winding up, such period not to exceed one year.

(Signed) Fagir MUHAMMAD
Officer-in-Charge
Department of Technical Cooperation

for Development
II
LETTER FROM THE PRIME MINISTER OF
THE NETHERLANDS ANTILLES
27 December 1984

I have the honour to refer herewith to your letter dated 12 September 1984 concerning hosting by
the Government of the Netherlands Antilles of the United Nations Interregional Seminar on the Use of
Non-conventional Water Resources in Developing Countries in Curagao from 15 to 19 April 1985,
which seminar, I have been informed by our Department of Development Cooperation, will now be
held from 22 to 26 April 1985.

In reply I would like to confirm the following as requested in your above-mentioned letter:
[See letter I)
(Signed) M. Ph. LIBERIA-PETERS

Prime Minister of the
Netherlands Antilles
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(b) Agreement between the United Nations and the Government of the Republic of the
Niger concerning assistance in the field of statistics and computer science.’ Signed on
22 February 1985

Article IV
GENERAL PROVISIONS

4.1. The Government shall guarantee the following, in the event of any question arising out of
this Agreement, the provisions of the Convention on the Privileges and Immunities of the United
Nations, to which the Government is a party, shall apply to UNDTCD, to its property and assets irre-
spective of their location or the entity currently in possession of them, and to its officials and any indi-
vidual designated to provide services under this Agreement.

4.2. The Government shall respond to any suit brought by third parties against UNDTCD, its
officials or other persons providing services on its behalf, and shall hold them not liable for any claim
or responsibility arising out of the provision of services under this Agreement, unless the Secretary-
General of the United Nations and the Government agree that such claim or responsibility is the result
of serious or wilful misconduct by the said officials or persons.

4.3. The Basic Assistance Agreement between the United Nations Development Programme
(UNDP) and the Government, signed on 2 May 1977, shall apply mutatis mutandis to all matters not
specifically covered by this Agreement, and the provisions of articles IX and X of that Basic Agree-
ment relating to facilities, exemptions, privileges and immunities shall apply to any individual or legal
entity including subcontractors and their staff, providing services under this Agreement. It is under-
stood that UNDTCD is governed by the regulations and guidelines of the United Nations.

(¢) Exchange of letters constituting an agreement between the United Nations and the
Government of Papua New Guinea concerning the arrangements for the Asia and
Pacific Regional Seminar of the Special Committee on the Situation with regard to the
Implementation of the Declaration on the Granting of Independence to Colonial Coun-
tries and Peoples, to be held at Port Moresby from 4 to 6 March 1985.6 Port Moresby,
1 March 1985

I

LETTER FROM THE UNITED NATIONS
1 March 1985

I have the honour to refer to the arrangements for the Special Committee on the Situation with
regard to the Implementation of the Declaration on the Granting of Independence to Colonial Coun-
tries and Peoples: Asia and Pacific Regional Seminar which the United Nations is arranging in Port
Moresby, Papua New Guinea, from 4 to 6 March 1985. With the present letter I wish to obtain your
Government’s acceptance of the following arrangements:

2. Twish to propose that the following terms shall apply to the Seminar:

(@) (i) The Convention on the Privileges and Immunities of the United Nations shall be
applicable in respect of the Seminar. The participants invited by the United Nations
shall enjoy the privileges and immunities accorded to experts on mission for the
United Nations by article VI of the Convention. Officials of the United Nations par-
ticipating in or performing functions in connection with the Seminar shall enjoy the
privileges and immunities provided under articles V and VII of the Convention. Offi-
cials of the specialized agencies participating in the Seminar shall be accorded the
privileges and immunities provided under articles V and VIII of the Convention on
the Privileges and Immunities of the Specialized Agencies;
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(ii) Without prejudice to the provisions of the Convention on the Privileges and Immuni-
ties of the United Nations, all participants and persons performing functions in con-
nection with the Seminar shall enjoy such privileges and immunities, facilities and
courtesies as are necessary for the independent exercise of their functions in connec-
tion with the Seminar;

(iii) Personnel provided by the Government pursuant to this Agreement shall enjoy
immunity from legal process in respect of words spoken or written and any act per-
formed by them in their official capacity in connection with the Seminar.

(¢) It is further understood that your Government will be responsible for dealing with any
action, claim or other demand against the United Nations arising out of (i) injury or damage
to person or property in conference [or] office premises provided for the Seminar; (ii) the
transportation provided by your Government; and (iii) the employment for the Seminar of
personnel provided or arranged by your Government; and your Government shall hold the
United Nations and its personnel harmless in respect of any such action, claim or other
demand.

I further propose that upon receipt of your confirmation in writing of the above this exchange of
letters shall constitute an Agreement between the United Nations and the Government of Papua New
Guinea regarding the provision of host facilities by your Government for the Seminar.

(Signed) Nour E. DRISS

Principal Secretary,

" Asia and the Pacific Regional Seminar,
the Special Committee on the Situation
with regard to the Implementation

of the Declaration on

the Granting of Independence

to Colonial Countries and Peoples

1I

LETTER FROM THE GOVERNMENT OF PAPUA NEW GUINEA
1 March 1985
I have the honour to refer to your letter of today’s date, the text of which reads as follows:
[See letter I]

Thave the honour to confirm that the above arrangements are acceptable to my Government and
that your letter together with this reply constitute an understanding between Papua New Guinea and
the United Nations which takes effect on today’s date.

(Signed) Paulias N. MATANE

Secretary
Department of Foreign Affairs and Trade
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(d) Exchange of letters constituting an agreement between the United, Nations and the
Government of Turkey concerning arrangements for an Interregional Symposium on
Karst Water Resources, to be held at Ankara and Antalya from 7 to 19 July 1985.7
New York, 10 January and 4 March 1985

I

LETTER FROM THE UNITED NATIONS

10 January 1985

In accordance with existing practice, the following provisions shall apply:

1. The Convention on the Privileges and Immunities of the United Nations, adopted by the
General Assembly of the United Nations on 13 February 1946, shall be applicable to the Symposium;

2. The country participants and the consultants invited by the United Nations shall enjoy the
privileges and immunities accorded to experts on mission for the United Nations by article VI of the
above Convention. Officials of the United Nations participating in or performing functions in connec-
tion with the Symposium shall enjoy the privileges and immunities provided under articles V and VII
of the Convention. Officials of the specialized agencies invited to participate as observers in the Sym-
posium shall be accorded privileges and immunities comparable to those of United Nations officials of
the same rank;

3. Without prejudice to the provisions of the Convention on the Privileges and Immunities of
the United Nations, all participants and persons performing functions in connection with the Sympo-
sium shall enjoy such privileges and immunities, facilities and courtesies as are necessary for the inde-
pendent exercise of their functions in connection with the Symposium;

4. Personnel provided by the Government pursuant to this Agreement shall enjoy immunity
from legal process in respect of words spoken or written and any act performed by them in their offi-
cial capacity in connection with the Symposium;

5. All participants and all persons performing functions in connection with the Symposium
shall have the right of unimpeded entry into and exit from Turkey. Visas and entry permits, where
required, shall be granted free of charge. When applications are made four weeks before the opening
of the Symposium, visas shall be granted not later than two weeks before the opening of the Sympo-
sium. If the application is made less than four weeks before the opening, visas shall be granted as
speedily as possible and not later than three days before the opening;

6. The Government of Turkey shall deal with any action, claim or other demand against the
United Nations or its personnel arising out of: (@) injury to person or damage to property in conference
or office premises provided for the Symposium; (b) injury to person or damage to property incurred in
using any transportation provided by the Government for the Symposium; and (c) the employment of
local personnel for the Symposium; and the Government shall hold harmless the United Nations and
its personnel in respect of any such action, claim or demand.

Finally, I propose that upon receipt of your confirmation to me in writing of the above, this
exchange of letters shall constitute an Agreement between the United Nations and the Government of
Turkey regarding the provision of host facilities by your Government for the Symposium on Karst
Water Resources.

(Signed) Bl Jilong
Under-Secretary-General
Department of Technical Cooperation
for Development



11

LETTER FROM THE PERMANENT MISSION OF TURKEY
TO THE UNITED NATIONS
4 March 1985

I have the honour to acknowledge receipt of your letter dated 10 Jaﬁuary 1985, which reads as
follows:

[See letter I]

In response, Mr. Under-Secretary-General, [ would like to confirm that my Government is in
agreement with the contents of your letter abové.

(Signed) llter TURKMEN
Ambassador
Permanent Representative

(e) Agreement between the United Nations and the Government of Jamaica regarding
arrangements for the eighth session of the Commission on Human Settlements of the
United Nations® [to be held at Kingston from 29 April to 10 May 1985]. Signed at New
York on 5 March 1985

Article X
LIABILITY

The Government shall be responsible for dealing with any actions, claims or other demands
against the United Nations arising out of: (@) injury or damage to person or property in the premises
referred to in article III above; (b) injury or damage to person or property caused by, or incurred in
using, the transport services referred to in article VI above; (c) the employment for the Session of the
personnel by the Government to perform functions in connection with the Session. The Government
shall indemnify and hold the United Nations and its personnel harmless in respect of any such actions,
claims or other demands except where such injury or damage was caused by the gross negligence or
wilful misconduct of United Nations personnel.

Article X1
PRIVILEGES AND IMMUNITIES

1. The Convention on the Privileges and Immunities of the United Nations of 13 February
1946, to which the Government acceded on 9 September 1963, shall be applicable to the Session.

2. Representatives of States and of the United Nations Council for Namibia participating in the
Session shall enjoy the privileges and immunities accorded under article I'V of the Convention.

3. Officials of the United Nations performing official duties at the Session shall enjoy the priv-
ileges and immunities provided by articles V and VII of the Convention and experts on mission for the
United Nations in connection with the Session shall enjoy the privileges and immunities provided
under article VI of the Convention.

4. The representatives or observers referred to in article II (d) and (f) shall enjoy immunity
from legal process in respect of words spoken or written and all acts performed by them in their official
capacity in connection with the Session.

5. Representatives or officials of the specialized agencies or the International Atomic Energy
Agency participating in the Session shall enjoy the privileges and immunities provided by the Con-
vention on the Privileges and Immunities of the Specialized Agencies® or the Agreement on the Privi-
leges and Immunities of the International Atomic Energy Agency, ' respectively.
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6. Without prejudice to the preceding paragraphs of this article, the persons referred to therein
shall enjoy the necessary privileges, immunities and facilities in connection with their participation in
the Session.

7. The Government undertakes to ensure that local personnel assigned to the United Nations to
perform functions in connection with the Session shall be able to do so without let or hindrance and
without impediment to the independent exercise of their functions under the authority of the United
Nations.

8. The Government shall impose no impediment to transit to and from the Session of any per-
sons whose presence at the Session is authorized by the United Nations and of any member of their
immediate families. Any entry or exit visa required for such persons shall be granted immediately on
application and without charge.

9. The Conference premises shall be inviolable for the duration of the Session, including the
preparatory stage and the winding up, and access thereto shall be under the control and authority of the
United Nations.

10. The participants in the Session, representatives of information media and officials of the
secretariat of the Session shall have the right to take out of Jamaica at the time of their departure, with-
out any restrictions, any unexpended portions of the funds they brought into Jamaica in connection
with the Session, at the United Nations operations rate of exchange.

() Understanding between the United Nations and the Government of Canada on an Ad
Hoc Meeting of Experts to review the United Nations Manual on Criminal Justice Sta-
tistics, to be held at Ottawa from 25 to 27 March 1985.!! Signed at Vienna on 15
March 1985

X. The following terms will apply to the meeting:
(a) Facilities, privileges and immunities

(i) The Convention on the Privileges and Immunities of the United Nations (13 February 1946), to
which Canada is a party, will apply to the United Nations, its property, funds and assets, as well
as to officials of the United Nations and all experts invited by the United Nations who participate
in the work of the meeting.

(ii)  All participants invited or requested by the United Nations to attend the meeting, who are not
nationals of Canada, will be granted visas and entry permits, free of charge and as speedily as
possible so as to permit them to participate in the meeting without hindrance.

(b) Liability
(1) The Government will be responsible for dealing with any actions, causes of action, claims or
other demands which may be brought against the United Nations arising out of:
(A) injury or damage to persons or property in the premises referred to in paragraph V (d)
above;

(B) recruitment for the meeting of the personnel referred to in paragraph V (b), (e) and (f);
and the Government will indemnify and hold harmless the United Nations and its officials in
respect of any such actions, causes of action, claims or other demands;

(i) The Government will be subrogated to the rights and remedies of the United Nations in respect
of any action, cause of action, claim or other demand referred to in paragraph X (b) (i) of this
Understanding except that it is understood that the Government will not be subrogated to the
immunity from legal process enjoyed by the United Nations.

(iii) The United Nations and the Government will cooperate in the procurement of evidence for a fair
hearing and disposal of actions, causes of action, claims and other demands referred to in para-
graph X (b) (i).



(g) Agreement between the United Nations (International Development Association) and
the Government of India concerning a water resources management study in various
basins in Tamil Nadu State.'? Signed at Washington on 28 and 29 March 1985

Article VI

6.1. In all matters connected with this Agreement, the Government shall apply to the
UNDTCD, its property and assets, wherever located and by whomsoever held, and its officials and
any person designated to perform services under this Agreement the provisions of the Convention on
the Privileges and Immunities of the United Nations.

6.2. The Government shall be responsible for dealing with any claims which may be brought
by third parties against the UNDTCD, its officials or other persons performing services on its behalf,
and shall hold them harmless in case of any claims or liabilities resulting from the performance of the
Services under this Agreement, except where it is agreed by the Secretary-General of the United
Nations and the Government that such claims or liabilities arise from the gross negligence or wilful
misconduct of such officials or persons.

6.3. The Special Fund Agreement between United Nations Development Programme (UNDP)
and the Government of India, signed on 20 October 1959, shall be applicable, mutatis mutandis, to all
matters not specifically dealt with in this Agreement, and Appendix II to this Agreement shall consti-
tute the general provisions with respect to the facilities, exemptions, privileges and immunities appli-
cable to contractors and their personnel performing services under this Agreement that, in accordance
with article VIII of said Special Fund Agreement, would otherwise be specified in an annex to the
respective UNDP Project Document.

(h) Agreement between the United Nations and the Government of the People’s Republic
of Bulgaria on a United Nations Workshop on Remote Sensing Instrumentation, Data
Acquisition and Analysis, organized in cooperation with the Government of the Peo-
ple’s Republic of Bulgaria'? {to be held at Sofia and Stara Zagora from 29 April to 11
May 1985]. Signed at New York on 2 April 1985

Article V
FACILITIES, PRIVILEGES AND IMMUNITIES

1. The Convention on the Privileges and Immunities of the United Nations shall be applicable
in respect of the Workshop.

2. Country participants and experts invited by the United Nations shall enjoy the privileges and
immunities accorded to experts on mission for the United Nations under the Convention on the Privi-
leges and Immunities of the United Nations.

3. Officials of the United Nations participating in or performing functions in connection with
the Workshop shall enjoy the privileges and immunities provided under articles V and VII of the Con-
vention.

4. Officials of the specialized agencies participating in the Workshop shall enjoy the privileges
and immunities provided under articles VI and VIII of the Convention on the Privileges and Immuni-
ties of the Specialized Agencies.

5. Without prejudice to the provisions of the Convention on the Privileges and Immunities of
the United Nations, all participants and all persons performing functions in connection with the Work-
shop shall enjoy such privileges and immunities, facilities and courtesies as are necessary for the inde-
pendent exercise of their functions in connection with the Workshop.

6. All participants and all persons performing functions in connection with the Workshop shall
have the right of unimpeded entry into and exit from Bulgaria. Visas and entry permits, where
required, shall be granted free of charge. When applications are made four weeks before the opening
of the Workshop, visas shall be granted not later than two weeks before the opening of the Workshop.
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If the application is made less than four weeks before the opening, visas shall be granted as speedily as
possible and not later than three days before the opening.

Article VI
LIABILITY

The Government shall be responsible for dealing with any actions, claims or other demands aris-
ing out of (i) injury or damage to persons or property in the premises referred to in paragraphs 3 (a) and
(b) of article IV above; (ii) injury or damage to persons or property occurring during use of the trans-
portation referred to in paragraph 3 (i) and (j) of article IV; (iii) the employment for the Workshop of
the personnel referred to in paragraphs 2, and 3 (d), (e), (g) and () of article IV; and the Government
shall hold the United Nations and its personnel harmless in respect of any actions, claims and other
demands,

(i) Letter of agreement between the United Nations and the Government of the Republic
of Tunisia regarding the extraordinary session of the Special Committee on the Situa-
tion with regard to the Implementation of the Declaration on the Granting of Indepen-
dence to Colonial Countries and Peoples [Special Committee of 24] in connection with
the observance of the twenty-fifth anniversary of the Declaration on the Granting of
Independence to Colonial Countries and Peoples, to be held at Tunis from 13 to 17 May
1985.'4! Signed at Tunis on 13 May 1985

I propose that the following arrangements should apply to the extraordinary session of the Spe-
cial Committee of 24:

(@) (i) The Convention on the Privileges and Immunities of the United Nations shall be
applicable to the extraordinary session of the Special Committee of 24. Participants
invited by the United Nations shall benefit from the privileges and immunities
granted to experts performing missions for the United Nations in accordance with
article VI of the Convention. Officials of the United Nations participating in or
assigned to the extraordinary session of the Special Committee of 24 shall enjoy the
privileges and immunities provided for in articles V and VII of the Convention. Offi-
cials of specialized agencies participating in the extraordinary session shall enjoy the
privileges and immunities provided for in articles VI and VIII of the Convennon on
the Privileges and Immunities of the Specialized Agencies;

(ii) Without prejudice to the provisions of the Convention on the Privileges and Immuni-
ties of the United Nations, all participants and all persons assigned to the extraordi-
nary session of the Special Committee of 24 shall enjoy such privileges and immuni-
ties, facilities and courtesies as are necessary for the independent exercise of their
functions in connection with the extraordinary session;

(iii) Locally recruited staff shall, in pursuance of this Agreement, enjoy immunity from
legal process in respect of any act performed by them in their official capacity in con-
nection with the extraordinary session (including words spoken or written);

(c) Tt shall also be understood that your Government will be responsible for dealing with any
action, claim or other demand against the United Nations arising out of (i) injury to persons or damage
to property in the premises used for the extraordinary session; (ii) transport services provided by your
Government or rented from Tunisian companies; and (iii) the employment of personnel provided by
your Government or recruited locally for the extraordinary session; your Government shall hold the
United Nations and its personnel harmless in respect of any such action, claim or other demand;

I further propose that, upon receipt of your written confirmation of the foregoing arrangements,
this exchange of letters shall constitute an agreement between the United Nations and the Government
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of the Republic of Tunisia concerning the provision of facilities by your Government for the extraordi-
nary session of the Special Committee of 24.

(Signed) Mahmoud MESTIRI (Signed) Rafeeuddin AHMED
Secretary of State to the Minister Under-Secretary-General
for Foreign Affairs for Political Affairs,

Trusteeship and Decolonization

(j) Agreement between the United Nations and the Government of the French Republic
regarding arrangements for the eleventh session of the World Food Council of the
United Nations'® [to be held in Paris from 10 to 13 June 1985). Signed at Paris on 15
May 1985

Article VII

1. The Convention on the Privileges and Immunities of the United Nations, adopted by the
General Assembly on 13 February 1946, shall apply to the session.

2. All the persons mentioned in article II, all the staff members of the Organization assigned to
the session and all the experts attending the session on mission for the Organization shall be entitled to
enter and to leave France without their movements to or from the session premises being hindered in
any way. Any visas and entry permits which they may require shall be issued to them free of charge
with the least possible delay. Arrangements shall also be made for visas covering the duration of the
session to be issued on arrival to any participants who have been unable to obtain such visas before
their departure. Any exit permits which they may require shall be issued free of charge with the least
possible delay.

3. For the purposes of applying the Convention on the Privileges and Immunities of the United
Nations, the session premises shall be deemed to be the premises of the Organization within the mean-
ing of section 3 of the Convention, and access to them shall be subject to the authority and control of
the Organization. The said premises shall be inviolable for the duration of the session, including the
preparatory and final stages, in accordance with the provisions of article III.

4. (a) For the purposes of the session, the Organization may, without any restriction:

(i) Transfer any portion of its funds inside or outside France;

(ii) Acquire, receive or convert, as necessary, any funds, currency or cash inside France and

transfer the proceeds of such acquisition, receipt or conversion inside or outside France.

(b) The staff members of the Organization assigned to the session and the participants in the
session referred to in article III, paragraph 1, shall be entitled to bring into France or to take out of
France any unspent portion of the funds which they have imported into France at the time of the ses-
sion or received during their attendance thereof, subject to the following conditions:

(i) No documentation shall be required in the case of French or foreign banknotes, up to a
value of 5,000 French francs (FF) or the equivalent of FF 5,000;

(ii) The currency declaration form filled out at the customs office at the time of entry into
French territory must be presented in the case of foreign banknotes in excess of the afore-
mentioned limit;

(iii) No limit shall be imposed on traveller's cheques issued in foreign currency abroad and

made payable to the person concerned.

5. The Government shall authorize the temporary importation, free of duties and import taxes,
of all equipment and supplies required for the session. It shall also authorize, under the same condi-
tions, the importation of such technical equipment as is necessary for the professional activity of the
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persons referred to in article III, paragraph 2. It shall authorize the export of such equipment and sup-
plies from France following the conclusion of the session.

(k) Agreement between the United Nations and the Government of the Union of Soviet
Socialist Republics on the United Nations International Seminar on Satellite
Communications'” [to be held in Moscow from 20 to 31 May 1985]. Signed at New
York on 17 May 1985

Article V

The provisions of the Agreement between the United Nations and the Government of the Union
of Soviet Socialist Republics concerning the holding of seminars symposia workshops organized by
the United Nations in the Union of Soviet Socialist Republics, as set forth in the exchange of letters
between the Legal Counsel of the United Nations and the Permanent Representative of the Union of
Soviet Socialist Republics of 14 and 15 June 19838 will be applied to the Seminar. This Agreement
constitutes an integral part of this letter . . .

() Agreement between the United Nations and the Government of Pakistan'® [concerning
the preparation of feasibility reports for the establishment of high-technology research
and development institutes}. Signed at Islamabad on 21 April 1985 and at New York on
23 May 1985

Article VI

6.1. The Government shall ensure that in all matters connected with this Agreement, the provi-
sions of the Convention on the Privileges and Immunities of the United Nations, to which the Govern-
ment of Pakistan is a party, shall be applied to UNDTCD, its property and assets, wherever located
and by whomsoever held, and its officials and any person designated to perform services under this
Agreement.

6.2. The Government shall be responsible for dealing with any claims which may be brought
by third parties against UNDTCD, its officials or other persons performing services on its behalf, and
shall hold them harmless in case of any claims or liabilities resulting from the performance of the serv-
ices under this Agreement, except where it is agreed by the Secretary-General of the United Nations
and the Government that such claims or liabilities arise from the gross negligence or wilful miscon-
duct of such officials or persons.

6.3. The Special Fund Agreement between United Nations Development Programme (UNDP)
and the Government of Pakistan, signed on 25 February 1960, shall be applicable, mutatis mutandis,
to all matters not specifically dealt with in this Agreement, and Appendix II to this Agreement shall
constitute the general provisions with respect to the facilities, exemptions, privileges and immunities
applicable to contractors and their personnel performing services under this Agreement that, in accord-
ance with article VIII of said Special Fund Agreement, would otherwise be specified in an annex to the
respective UNDP Project Document. It is understood that UNDTCD is governed by United Nations
regulations, rules and directives.

APPENDIX II

Facilities, exemptions, privileges and immunities
applicable to contractors

Contractors and their personnel (except those employed locally who are nationals of the Government) shall
have the right to the following:

(i) Immunity from legal process in respect of all acts performed by them in their official capacity in the
execution of the services;
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(i) Immunity from national service obligations:

(iii) Immunity from immigration restrictions;

(tv) The privilege of bringing into the country reasonable amounts of foreign currency for the purpose of the
services or for personal use of such personnel, and of withdrawing any such amounts brought into the
country, or in accordance with the relevant foreign exchange regulations, such amounts as may be
earned therein by such personnel in the execution of the services;

(v)  The same repatriation facilities in the event of international crises as diplomatic envoys.

The contractors and their personnel shall enjoy inviolability for all papers and documents relating to the serv-
ices.

The Government shall either exempt from, or bear the cost of, any taxes, duties, fees or levies which it may
impose on any foreign firm or organization which may be retained by DTCD, and on the foreign personnel of any
such firm or organization in respect of:

(i) The salaries or wages earned by such personnel in the execution of the services;

(i) Any equipment, materials and supplies brought into the country in connection with this Agreement or
which, after having been brought into the country, may be subsequently withdrawn therefrom;

(iii)  As in the case of concessions currently granted to the United Nations experts in the country, any prop-
erty brought, including one privately owned automobile per employee, by the firm or organization or
its personnel for their personal use or consumption or which, after having been brought into the coun-
try, may subsequently be withdrawn therefrom upon departure of such personnel. If despite this para-
graph, taxes or duties are nevertheless collected, then the Government shall make an equivafent cash
payment to the agency or person concerned.

The United Nations shall provide the Government with a list of the personnel of the firm or organization to
whom these facilities, exemptions, privileges and immunities shall apply.

The privileges and immunities to which such firm or organization and its personnel may be entitled, referred
to in paragraphs above, may be waived by the United Nations, if in its opinion the immunity would impede the
course of justice and can be waived without prejudice to the successful completion of the services or to the interests
of the United Nations.

(m) Exchange of letters constituting an agreement between the United Nations (United
Nations Relief and Works Agency for Palestine Refugees in the Near East) and the
Government of Cyprus relating to the assignment of UNRWA staff to Cyprus.*
Vienna, 26 June 1985, and Nicosia, 5 July 1985

1
LETTER FROM THE UNITED NATIONS

26 June 1985

The United Nations Relief and Works Agency for Palestine Refugees in the Near East (UNRWA)
would wish to assign to Cyprus a limited number of its staff. Their function would be to provide
administrative and logistical support for UNRWA operations in Lebanon. The assignment would be
temporary in nature and the need for it will be reviewed from time to time by UNRWA taking into
account the situation in Lebanon.

I should be grateful for confirmation that this is acceptable to Your Excellency’s Government. I
should also be grateful for confirmation that the Convention on the Privileges and Immunities of the
United Nations, 1946, shall apply to UNRWA and its staff and, further, that the UNRWA unit in
Cyprus shall be accorded treatment no less favourable than that accorded to any other organ of the
United Nations in Cyprus.
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In the event of a favourable response from Your Excellency and in view of UNRWA's operational
needs, I would propose that UNRWA staff enter upon their duties in Larnaca, Cyprus, soon.

(Signed) Robert S. DILLON

Deputy Commissioner-General

United Nations Relief and Works Agency
for Palestine Refugees in the Near East

11

LETTER FROM THE MINISTER FOR FOREIGN AFFAIRS OF CYPRUS
5 July 1985

With reference to your letter of 26 June 1985 on the assignment to Cyprus of a small part of the
staff of the United Nations Relief and Works Agency, I would like to inform you that the Government
of the Republic of Cyprus agrees to your request and confirms the following:

(a) that the Convention on the Privileges and Immunities of the United Nations, 1946, shall
apply to UNRWA and its staff, and

(b) that the UNRWA unit in Cyprus shall be accorded treatment no less favourable than that
accorded to any other organ of the United Nations in Cyprus.

The Protocol Division of the Ministry of Foreign Affairs has been requested to render such assist-
ance and make such arrangements as are necessary to facilitate the work of the unit that is to be
assigned to Cyprus.

(Signed) George Iacovou
Minister for Foreign Affairs

(n) Agreement between the United Nations and the Government of the People’s Republic
of China on the United Nations Workshop on Advances in Space Science and Technol-
ogy and its Applications?! [to be held at Beijing from 21 to 29 October 1985]. Signed
at New York on 15 October 1985

Article V
FACILITIES, PRIVILEGES AND IMMUNITIES

1. The Convention on the Privileges and Immunities of the United Nations shall be applicable in
respect of the Workshop.

2. Country participants and experts invited by the United Nations shall enjoy the privileges and
immunities accorded to experts on mission for the United Nations under the Convention on the Privi-
leges and Immunities of the United Nations.

3. Officials of the United Nations participating in or performing functions in connection with the
Workshop shall enjoy the privileges and immunities provided under articles V and VII of the Conven-
tion.

4. Officials of the specialized agencies participating in the Workshop shall enjoy the privileges
and immunities provided under articles VI and VIII of the Convention on the Privileges and Immuni-
ties of the Specialized Agencies.

5. Without prejudice to the provisions of the Convention on the Privileges and Immunities of the
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United Nations, all participants and all persons performing functions in connection with the Work-
shop shall enjoy such privileges and immunities, facilities and courtesies as are necessary for the inde-
pendent exercise of their functions in connection with the Workshop.

6. All participants and all persons performing functions in connection with the Workshop shall
have the right of unimpeded entry into and exit from the People’s Republic of China. Visas and entry
permits, where required, shall be granted free of charge. When applications are made four weeks
before the opening of the Workshop, visas shall be granted not later than two weeks before the opening
of the Workshop. If the application is made less than four weeks before the opening, visas shall be
granted as speedily as possible and not later than three days before the opening.

Article VI
LIABILITY

The Government shall be responsible for dealing with any actions, claims or other demands aris-
ing out of (i) injury or damage to persons or property in the premises referred to in paragraph 3 (a), (5)
and (j) of article IV above; (ii) injury or damage to persons or property occurring during use of the
transportation referred to in paragraph 3 (h), (i) and () of article IV; (iii) the employment for the
Workshop of the personnel referred to in paragraphs 2, and 3 (d), (e), (f), (h), (i) and () of article I'V;
and the Government shall hold the United Nations and its personnel harmless in respect of any
actions, claims and other demands.

(0) Agreement between the United Nations and the Government of India on the United
Nations Workshop on Space Scxence and Technology and its Applications within the
Framework of Educational Systems?? [to be held at Ahmedabad from 4 to 8 November
1985]. Signed at New York on 1 November 1985

Article V
FACILITIES, PRIVILEGES AND IMMUNITIES

1. The Convention on the Privileges and Immunities of the United Nations shall be applicable
in respect of the Workshop.

2. Country participants and experts invited by the United Nations shall enjoy the privileges and
immunities accorded to experts on mission for the United Nations under the Convention on the Privi-
leges and Immunities of the United Nations.

3. Officials of the United Nations participating in or performing functions in connection with
the Workshop shall enjoy the privileges and immunities provided under articles V and VII of the Con-
vention.

4. Officials of the specialized agencies participating in the Workshop shall enjoy the privileges
and immunities provided under articles VI and VIII of the Convention on the Privileges and Immuni-
ties of the Specialized Agencies.

5. Without prejudice to the provisions of the Convention on the Privileges and Immunities of
the United Nations, all participants and all persons performing functions in connection with the Work-
shop shall enjoy such privileges and immunities, facilities and courtesies as are necessary for the inde-
pendent exercise of their functions in connection with the Workshop.

6. All participants and all persons performing functions in connection with the Workshop shall
have the right of unimpeded entry into and exit from India. Visas and entry permits, where required,
shall be granted free of charge. When applications are made four weeks before opening of the Work-
shop, visas shall be granted not later than two weeks before the opening of the Workshop. If the appli-
cation is made less than four weeks before the opening, visas shall be granted as speedily as possible
and not later than three days before the opening.
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Article VI
LiAaBILITY

The Government shall be responsible for dealing with any actions, claims or other demands aris-
ing out of (i) injury or damage to persons or property in the premises referred to in paragraph 3 (a) and
(b) of article 1V above; (it} injury or damage to persons or property occurring during use of the trans-
portation referred to in paragraph 3 (g), (%) and (i) of article IV; (iii) the employment for the Workshop
of the personnel referred to in paragraphs 2, and 3 (d), (e), (k) and (i) of article IV; and the Govern-
ment shall hold the United Nations and its personnel harmless in respect of any actions, claims and
other demands except when it is agreed by the parties hereto that such damage or injury is caused by
gross negligence or wilful misconduct of the United Nations personnel, in which case steps shall be
taken to establish civil liability of the party responsible.

(p) Agreement between the United Nations and the Austrian Federal Government regard-
ing the arrangements for the 1986 United Nations Conference on the Law of Treaties
between States and International Organizations or between International Organi-
zations.?® Signed at New York on 30 December 1985

Article XIII
PRIVILEGES AND IMMUNITIES

1. The provisions relating to privileges and immunities in the Agreement between the United
Nations and the Republic of Austria regarding the Headquarters of UNIDO, signed on 13 April
1967,% shall be applicable with regard to the Conference. The Convention on the Privileges and
Immunities of the United Nations is hereby not affected.

2. All representatives of States and of the United Nations Council for Namibia participating in
the Conference in accordance with article II, paragraph 1 (a) and (b), of this Agreement shall enjoy the
privileges and immunities provided to representatives of Member States under the UNIDO Headquar-
ters Agreement referred to in paragraph 1 of this article.

3. Observers referred to in article 11, paragraph 1 (c) and (d), of this Agreement shall enjoy
immunity from legal process in respect of words spoken and written and of any act performed by them
in their official capacity in connection with the Conference.

4. Representatives of the international intergovernmental organizations participating in the
Conference in accordance with article II, paragraph 1 () of this Agreement shall enjoy immunity from
legal process in respect of words spoken or written and of any act performed by them in the exercise of
their official functions in connection with the Conference.

5. Personnel provided by the Government under article XI of this Agreement, with the excep-
tion of those who are assigned to hourly rates, shall enjoy immunity from legal process in respect of
words spoken or written and of any act performed by them in their official capacity in connection with
the Conference. Such immunity shall, however, not apply in case of an accident caused by vehicle,
vessel or aircraft.

Article XIV
LIABILITY
1. The Government shall be responsible for dealing with any actions, claims or other demands
against the United Nations or its personnel and arising out of:

(a) Injury or damage to person or property in the premises referred to in articles III, IV and V
above;

(b) Injury or damage to person or property caused by, or incurred in using, the transport serv-
ices referred to in article X above;

24



(¢) The employment for the Conference of the personnel referred to in article XI above.

2. The Government shall hold harmless the United Nations and its personnel in respect of any
such actions, claims or other demands.

3. AGREEMENTS RELATING TO THE UNITED NATIONS CHILDREN’S FUND:
REVISED MODEL AGREEMENT CONCERNING THE ACTIVITIES OF
UNICEF?

Article VI
CLAIMS AGAINST UNICEF

[See Juridical Yearbook, 1965, pp. 31 and 32.]
Article VII
PRIVILEGES AND IMMUNITIES

[See Juridical Yearbook, 1965, p. 32.]

Agreement between the United Nations (United Nations Children’s Fund) and the Govern-
ment of the Democratic People’s Republic of Korea concerning the activities of
UNICEF in the Democratic People’s Republic of Korea.?® Signed at Pyongyang on 25
May 1985

This Agreement contains articles similar to articles VI and VII of the Revised Mode] Agreement.

4, AGREEMENTS RELATING TO THE UNITED NATIONS DEVELOPMENT PRO-
GRAMME: STANDARD BASIC AGREEMENT CONCERNING ASSISTANCE
BY THE UNITED NATIONS DEVELOPMENT PROGRAMME?’

Article Il
EXECUTION OF PROJECTS

5. [SeeJuridical Yearbook, 1973, p. 24.]

Article IX
PRIVILEGES AND IMMUNITIES

[See Juridical Yearbook, 1973, p.25.)

Article X
FACILITIES FOR EXECUTION OF UNDP ASSISTANCE

[See Juridical Yearbook, 1973, pp. 25 and 26.]

Article X1
GENERAL PROVISIONS

4. .. .[SeeJuridical Yearbook, 1973, p. 26.]
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Standard Basic Agreement between the United Nations (United Nations Development Pro-
gramme) and the Government of Saint Christopher and Nevis.?® Signed at Saint Chris-
topher and Nevis on 30 January 1985
This Agreement contains provisions similar to articles III.5, IX, X and XIII.4 of the Standard

Basic Agreement.

5. AGREEMENTS RELATING TO THE UNITED NATIONS
INDUSTRIAL DEVELOPMENT ORGANIZATION

(a) Constitution of the United Nations Industrial Development Organization. Adopted at
Vienna on 8 April 1979%

Article 21
LEGAL CAPACITY, PRIVILEGES AND IMMUNITIES

1. The Organization shall enjoy in the territory of each of its Members such legal capacity and
such privileges and immunities as are necessary for the exercise of its functions and for the fulfiiment
of its objectives. Representatives of Members and officials of the Organization shall enjoy such privi-
leges and immunities as are necessary for the independent exercise of their functions in connection
with the Organization.

2. The legal capacity, privileges and immunities referred to in paragraph 1 shail:

(a) In the territory of any Member that has acceded to the Convention on the Privileges and
Immunities of the Specialized Agencies in respect of the Organization, be as defined in the standard
clauses of that Convention as modified by an annex thereto approved by the Board;

(b) Inthe territory of any Member that has not acceded to the Convention on the Privileges and
Immunities of the Specialized Agencies in respect of the Organization but has acceded to the Conven-
tion on the Privileges and Immunities of the United Nations, be as defined in the latter Convention,
unless such State notifies the Depositary on depositing its instrument of ratification, acceptance,
approval or accession that it will not apply this Convention to the Organization; the Convention on the
Privileges and Immunities of the United Nations shall cease to apply to the Organization thirty days
after such State has so notified the Depositary;

(¢) Be as defined in other agreements entered into by the Organization.

(b) Exchange of letters constituting an agreement between the United Nations Industrial
Development Organization and the Government of Switzerland concerning the con-
tinuation of a UNIDO Service in Switzerland for the strengthening of industrial coop-
eration and promotion of investment in developing countries.*® Berne and Vienna, 20
June 1985

I

LETTER FROM THE GOVERNMENT OF SWITZERLAND
20 June 1985

On behalf of the Government of Switzerland, I have the honour to refer to the interregional
project document concerning the continuation of a UNIDO Service in Switzerland for the Promotion
of Industrial Investment in Developing Countries.

The duration of the project covered by the present arrangement shall be from 1 July 1985 to 30
June 1990. The terms of this arrangement may be modified by mutual agreement in writing.
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The Agreement on the Privileges and Immunities of the United Nations concluded between the
Swiss Federal Council and the Secretary-General of the United Nations on 19 April 1946°' shall apply
to the Service and its personnel.

I'have further the honour to propose that the present Note and your Note in reply thereto confirm-
ing on behalf of UNIDO the above-mentioned arrangements, as described in the attached project doc-
ument, shall be regarded as constituting an agreement between the Government of Switzerland and
UNIDQ, which will enter into force on the date of your reply.

(Signed) E. ROETHLISBERGER
Delegate of the Federal Council
for Trade Agreements

11
LETTER FROM THE UNITED NATIONS INDUSTRIAL DEVELOPMENT ORGANIZATION

20 June 1985

I have the honour to acknowledge the receipt of Your Excellency’s Note of today’s date which
reads as follows:

[See letter I]

I have further the honour to confirm on behalf of UNIDO the foregoing arrangements and to
agree that Your Excellency’s Note and this Note shall be regarded as constituting an agreement
between UNIDO and the Government of Switzerland, which will enter into force on the date of this

reply.

(Signed) Abd-El Rahman KHANE
Executive Director
United Nations Industrial Development Organization

6. AGREEMENTS RELATING TO THE UNITED NATIONS REVOLVING
FUND FOR NATURAL RESOURCES EXPLORATION

Project Agreements between the United Nations (United Nations Revolving Fund for Natu-
ral Resources Exploration) and Saint Lucia (with Letter of Agreement for management
services to be provided by UNRFNRE and financed by USAID),*? the Republic of
Honduras* and the People’s Republic of the Congo.>* Signed respectively at Castries
on 9 July 1985, at Tegucigalpa on 9 August 1985 and at Brazzaville on 9 September
1985

These Agreements contain provisions similar to article V and article VI, sections 6.02 and 6.03,
of the Agreement reproduced in Juridical Yearbook, 1979, pp. 35-37, except that:
(a) Inthe Agreement concluded by Saint Lucia:
(1) There is no reference in article V to IAEA;

(i) Section 5.03 of the same article does not exclude ‘“government nationals employed
locally” from privileges and immunities provided for in this provision;
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(iii)  Atthe end of the second sentence of section 6.02 of article VI the following words are
added: “and provided that each firm or organization acting on behalf of the Fund in
carrying out the project or any part thereof shall indemnify itself for any liabilities
arising from the carrying out of its normal responsibilities under the project.”;

(iv)  The Letter of Agreement for management services to be provided by UNRFNRE and
financed by USAID contains the following provision:

“12. (a) The terms of the Project Agreement shall be applicable, mutatis mutan-
dis, to all matters not specifically dealt with in this Agreement. In particular, the
Government has decided to extend the facilities, exemptions, privileges and immu-
nities as specified in articles V and VI of the Project Agreement, to all persons, natu-
ral or juridical, mcludmg contractors and their personnel performmg services under
this Agreement.”;

(b) Inthe Agreement concluded by the Republic of Honduras:

(i) The exemption provided for in section 6.02 of article VI does not apply to “govern-
ment nationals or permanent residents’’;
(ii) Insection 6.03 of the same article there is no sentence describing what the indemnifi-
cation shall include;
(c) Inthe Agreement concluded by the People’s Republic of the Congo, section 5.03 of article

V does not exclude “government nationals employed locally” from privileges and immunities pro-
vided for in this provision.

B. Treaty provisions concerning the legal status of intergovernmental
organizations related to the United Nations

1. CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF THE SPECIAL-
IZED AGENCIES.*> APPROVED BY THE GENERAL ASSEMBLY OF THE
UNITED NATIONS ON 21 NOVEMBER 1947

In 1985 the following States parties acceded to the Convention or, if already parties,
undertook by a subsequem notification to ap yly the provisions of the Convention in respect
of the specialized agencies indicated below:

Date of receipt of instrument Specialized
State of accession or notification agencies
Germany, Federal 11 June 1985 FAO (second revised text of annex II),
Republic of . . . Notification IDA (annex XIV), IMO (revised
text of annex XII)
Seychelles . . . Accession 24 July 1985 ILO, FAO (second revised text of

annex II), ICAO, UNESCO, IMF,
IBRD, WHO (third revised text of
annex VII), UPU, ITU, WMO,
IMO (revised text of annex XII),
IFC, IDA, WIPO, IFAD.

United Kingdom . . . Notification 6 August 1985 FAO (second revised text of annex IT),
WHO (third revised text of annex
VII).

Italy . . . Accession 30 August 1985 ILO, FAO (second revised text of

annex II), ICAO, UNESCO, IMF,
IBRD, WHO (third revised text of
annex VII), UPU, ITU, WMO,
IMO (revised text of annex XII),
IFC, IDA, WIPO, IFAD AND
UNIDO*’
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As of 31 December 1985, 92 States were parties to the Convention,>®

2. INTERNATIONAL LABOUR ORGANISATION

Agreement between the International Labour Organisation and the Government of Spain
concerning the establishment in Madrid of an Office of the Organisation.* Signed on
8 November 1985.

3. FOOD AND AGRICULTURE ORGANIZATION OF THE UNITED NATIONS

(a) Agreement for the establishment of an FAO Representative’s Office

In 1985, the organization concluded an agreement for the establishment of an FAO Representa-
tive’s Office with the following countries: Jordan, Rwanda, Saint Christopher and Nevis and Tunisia.
These agreements, inter alia, provide for privileges and immunities.

(b) Agreements based on the standard ‘“Memorandum of Responsibilities” in respect of
FAO sessions

Agreements concerning specific sessions held outside FAO headquarters, containing provisions
on privileges and immunities of FAO and participants similar to the standard text (reproduced in
Juridical Yearbook, 1972, p. 32), were concluded in 1985 with the Governments of the following
countries acting as hosts to such sessions:

Algeria, Australia,*® Barbados, Brazil, Bulgaria, Burkina Faso, Cdte d’Ivoire, Cuba, Cyprus,
Czechoslovakia, El Salvador, France,*® Germany, Federal Republic of,*® India,*® Indonesia,*°
Italy,*® Jordan, Lesotho, Malaysia, Maldives, Mali, Mexico,*° Morocco, Netherlands,*® Panama,
Saint Lucia, Senegal, Sri Lanka,*® Sweden,*® Syrian Arab Republic, Thailand, Togo, Turkey, United
Republic of Tanzania, Union of Soviet Socialist Republics, Yugoslavia, Zaire, Zambia, Zimbabwe.

(c) Agreements based on the standard ‘“Memorandum of Responsibilities™ in respect of
seminars, workshops, training courses or related study tours

Agreements concerning specific training activities, containing provisions on privileges and
immunities of FAQ and participants similar to the standard text,*' were concluded in 1985 with the
Governments of the following countries acting as hosts to such training activities:

Burkina Faso, Cameroon, China, Cote d’Ivoire, Finland, Honduras, Hungary, Italy,*® Kenya,
Lesotho, Mauritania, Nepal, Nigeria, Samoa, Senegal, Sierra Leone, Sudan, Swaziland, Syrian Arab
Republic,*® Togo, Tunisia, Turkey, Uruguay, Zaire, Zimbawe.

(d) Exchange of letters between the Government of Sweden and the Food and Agriculture
Organization of the United Nations regarding seminars and training courses to be held
in Sweden

The Exchange of Letters of 4 February/3 March 1972 regarding seminars and training courses to

be held in 1972%! was extended on 25 July 1985 to cover seminars and training courses to be held in
1985.
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4. UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND
CULTURAL ORGANIZATION

Agreements relating to conferences, seminars and other meetings
(a) Agreement between the Government of the Czechoslovak Socialist Republic and the
United Nations Educational, Scientific and Cultural Organization concerning the
Meeting of experts on the evaluation of UNESCO-sponsored postgraduate hydrology
courses (Prague, 14-18 October 1985)

“Privileges and immunities

“The Government of the Czechoslovak Socialist Republic shall apply, in all matters relating to
this meeting, the provisions of the Convention on the Privileges and Immunities of the Specialized
Agencies of the United Nations as well as Annex IV thereof, to which the Czechoslovak Socialist
Republic has been a party since 29 December 1966. In particular, the Government shall ensure that no
restriction is placed upon the entry into, sojourn in, and departure from the territory of the Czechoslo-
vak Socialist Republic of all persons, of whatever nationality, entitled to attend the meeting by virtue
of a decision of the appropriate authorities of UNESCO and in accordance with the Organization’s
pertinent rules and regulations.”

(b) Agreements containing provisions similar to that referred to in the paragraph above
were also concluded between UNESCO and the Governments of other member States.

5. WORLD HEALTH ORGANIZATION

(a) Basic Agreements on technical advisory cooperation concluded by WHO

Basic Agreement on technical advisory cooperation, between WHO and the Republic of San
Marino.*? Signed at San Marino on 10 October 1985

This Agreement contains provisions similar to article I, paragraph 6, and article V of the Agree-
ment between the World Health Organization and Guyana.*?

(b) Agreements concluded by the Pan American Health Organization

A Basic Agreement on technical advisory cooperation between the Pan American Health Organi-
zation and Suriname. Signed at Paramaribo on 15 November 1985

6. INTERNATIONAL ATOMIC ENERGY AGENCY

(a) Agreement on the Privileges and Immunities of the International Atomic Energy
Agency:*
(1) TItaly accepted, with reservation, the Agreement on 20 June 198S5.
(2) By the end of 1985, 57 Member States were parties to the Agreement.

(b) Incorporation of provisions of the Agreement on the Privileges and Immunities of the
International Atomic Energy Agency by reference in other agreements:

Article 10 of the Agreement between the Union of Soviet Socialist Republics and the Interna-
tional Atomic Energy Agency for the Application of Safeguards in the Union of Soviet Socialist
Republics, signed at Vienna on 21 February 1985 and which entered into force on 10 June 1985
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NoTES

'United Nations, Treaty Series, vol. 1, p. 15.

“The Convention is in force with regard to each State which deposited an instrument of accession with the
Secretary-General of the United Nations as from the date of its deposit.

3For the list of those States, see Multilateral Treaties Deposited with the Secretary-General (United Nations
publication, Sales No. E.90.V.6).

“Came into force on 4 January 1985.

Came into force on the date of signature.

SCame into force on 1 March 1985.

"Came into force on 6 March 1985.

8Came into force on the date of signature.

United Nations, Treasy Series, vol. 33, p. 261.

“Ibid., vol. 374, p. 147.

'Came into force on the date of signature.

'2Came into force on 29 March 1985.

12Came into force on the date of signature.

4Came into force on the date of signature.

"5Translated from the French original by the Secretariat.

'6Came into force on the date of signature.

""Came into force on the date of signature.

18For the text of the exchange of letters, see Juridical Yearbook, 1983, p. 32.

'®Came into force on 23 May 1985.

20Came into force on 15 July 1985.

'Came into force on the date of signature.

22Came into force on the date of signature.

ZCame into force on the date of signature.

2%United Nations, Treaty Series, vol. 600, p. 93.

25UNICEF, Field Manual, vol. I, part IV-2, appendix A (1 October 1964).

26Came into force on the date of signature.

2TUNDP, Basic Documents Manual, Chapter 11, document No. II-1.

28Came into force on the date of signature.

2Came into force on 21 June 1985.

30Came into force on 20 June 1985 with effect from 1 July 1985.

31United Nations, Treaty Series, vol. 1, p. 163.

32Came into force on 9 September 1985,

33Came into force on 20 December 1985.

34Came into force on the date of signature.

35United Nations, Treaty Series, vol. 33, p. 261.

%The Convention is in force with regard to each State party which deposited an instrument of accession and in
respect of specialized agencies indicated therein or in a subsequent notification as from the date of deposit of such
instrument or receipt of such notification.

3"The Government of Italy in its instrument of accession has (subject to the declaration made upon accession)
undertaken to apply the Convention to the United Nations Industrial Development Organization (UNIDO).

However, the Convention became applicable to UNIDO on 15 September 1987, upon the completion by
UNIDO of the procedures provided for by article X, section 37, of the Convention.

Until that time, the provision of article 21 (2) (b) of the Constitution of UNIDO continued to apply.

38For the list of those States, see Multilateral Treaties Deposited with the Secretary-General (United Nations
publication, Sales No. E.90.V.6).

3This Agreement, pursuant to article 9, paragraph 1, thereof, came into force on the date of signature, i.e., 8
November 1985. It is published in the ILO Official Bulletin, vol. LXIX (1986), series A, No. 1.

“0Certain departures from, or amendments to, the standard text were introduced at the request of the host Gov-
ernment.

“'Reproduced in Juridical Yearbook, 1972, p. 33.

“2Came into force on the date of signature.

“*Reproduced in Juridical Yearbook, 1968, p. 56.

“Reproduced in document INFCIRC/9/Rev.2. See also United Nations, Treaty Series, vol. 374, p. 147,

“5Reproduced in document INFCIRC/327; United Nations Treaty Series registration No. 24031,
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Chapter II1

GENERAL REVIEW OF THE LEGAL ACTIVITIES OF THE UNITED
NATIONS AND RELATED INTERGOVERNMENTAL ORGANIZATIONS

A. General review of the legal activities of the United Nations
1. DISARMAMENT AND RELATED MATTERS
(a) Comprehensive approaches to disarmament
(i) Follow-up of the special sessions of the General Assembly devoted to disarmament

The general discussion relating to follow-up of the special sessions of the General Assem-
bly devoted to disarmament was held in both the Disarmament Commission and the Conference on
Disarmament.

Furthermore, the General Assembly considered the matter at its fortieth session under two col-
lective agenda items entitled ‘“‘Review of the implementation of the recommendations and decisions
adopted by the General Assembly at its tenth special session” and ‘‘Review and implementation of the
Concluding Document of the Twelfth Special Session of the General Assembly™. Altogether, the
Assembly adopted 27 resolutions and one decision within the framework of those two items in 1985.
By resolution 40/152 1 of 16 December 1985, the General Assembly, stressing again the urgent need
for an active and sustained effort to expedite the implementation of the recommendations and deci-
sions unanimously adopted at its tenth special session as contained in the Final Document of that
session” and confirmed in the Concluding Document of the Twelfth Special Session of the General
Assembly,? called upon all States, in implementing the Final Document, to make active use of the
principles and ideas contained in the Declaration on International Cooperation for Disarmament by
actively participating in disarmament negotiations, with a view to achieving concrete results, and by
conducting them on the basis of the principles of reciprocity, equality, undiminished security and the
non-use of force in international relations. And by resolution 40/152 L of the same date,* the General
Assembly called upon all States to reaffirm their commitment to the Declaration of the 1980s as the
Second Disarmament Decade and to take appropriate steps to halt and reverse the nuclear-arms
race with a view to improving the international climate and enhancing the efficacy of disarmament
negotiations.

Moreover, by its resolution 40/152 M of 16 December 1985, the General Assembly urged the
Conference on Disarmament to undertake, without further delay, negotiations with a view to elaborat-
ing a draft treaty on a nuclear-test ban and to intensify further its work on the elaboration of a draft con-
vention on the prohibition of the development, production and stockpiling of all chemical weapons
and on their destruction. And by resolution 40/152 O, also of the same date,® the Assembly called
upon Member States to intensify their efforts towards achieving agreements on balanced, mutually
acceptable, verifiable and effective arms limitation and disarmament measures.

(ii) General and complete disarmament

Member States reaffirmed their commitment to general and complete disarmament under effec-
tive international control in 1985 in spite of their apparent scepticism about its feasibility in the fore-
seeable future. In those circumstances, many countries concentrated on advocating limited and what
could be considered interim measures that could pave the way to the ultimate goal, mentioning various
approaches to nucleai-arms limitation and other ideas such as regional measures as steps towards
more comprehensive arrangements.

35



By resolution 40/94 I of 12 December 1985,” the General Assembly, reaffirming once again that
seas and oceans, being of vital importance to mankind, should be used exclusively for peaceful pur-
poses in accordance with the regime established by the 1982 United Nations Convention on the Law of
the Sea,® reaffirmed once again its recognition of the urgent need to start negotiations with the partic-
ipation of the major naval Powers, in particular the nuclear-weapon States, and other interested States
on the limitation of naval activities, the limitation and reduction of naval armaments and the extension
of confidence-building measures to seas and oceans, especially to areas with the busiest international
sea lanes or to regions where the probability of conflict situations was high. By its resolution 40/94 J,
also of 12 December 1985, the Assembly, emphasizing the interest of all States in the progress of the
exploration and use of the seabed and the ocean floor and its resources for peaceful purposes,
requested the Conference on Disarmament, in consultation with the States parties to the Treaty on the
Prohibition of the Emplacement of Nuclear Weapons and Other Weapons of Mass Destruction on the
Seabed and Ocean Floor and in the Subsoil Thereof,'° to continue its consideration of further meas-
ures in the field of disarmament for the prevention of an arms race on the seabed, the ocean floor and in
the subsoil thereof. Furthermore, by resolution 40/94 N, also of 12 December 1985,"" the Assembly,
taking into account the existence of negotiations in multilateral, regional and bilateral forums, called
upon all States faithfully to comply with and implement all provisions of multilateral, regional and
bilateral disarmament and arms limitation agreements to which they were a party and to negotiate in
good faith for the conclusion of additional treaties and conventions, multilateral, regional or bilateral
as appropriate, taking into account the need for strict observance of an acceptable balance of mutual
responsibilities and obligations for nuclear- and non-nuclear-weapon States.

(ii)) World Disarmament Conference

The two different approaches to convening a world disarmament conference prevented the Ad
Hoc Committee on the World Disarmament Conference from achieving any tangible results in 1985.

By resolution 40/154 of 16 December 1985,'? the General Assembly decided to renew the man-
date of the Ad Hoc Committee on the World Disarmament Conference and retain the item on its
agenda.

(b) Nuclear disarmament
(1) Nuclear arms limitation and disarmament

As to the consideration of the subject in the Disarmament Commission, the Conference on Dis-
armament and the General Assembly at its fortieth session, no substantive progress could be observed.

By resolution 40/18 of 18 November 1985,"* the General Assembly, noting the agreement
between the Union of Soviet Socialist Republics and the United States of America to begin negotia-
tions on *‘a complex of questions concerning space and nuclear arms, both strategic and intermediate-
range”, reaffirmed that bilateral negotiations did not in any way diminish the urgent need to initiate
and pursue muitilateral negotiations on the cessation of the nuclear-arms race and nuclear disarma-
ment and on the prevention of an arms race in outer space. By resolution 40/152 C of 16 December
1985, the Assembly called upon the Conference on Disarmament to proceed without delay to nego-
tiations on the cessation of the nuclear-arms race and nuclear disarmament and especially to begin the
elaboration of pratical measures for the cessation of the nuclear-arms race and for nuclear disarma-
ment in accordance with paragraph 50 of the Final Document of the Tenth Special Session of the Gen-
eral Assembly, including a nuclear-disarmament programme, and to establish for that purpose an ad
hoc committee. By resolution 40/152 P of 16 December 1985,'® the Assembly again requested the
Conference on Disarmament to establish an ad hoc committee at the beginning of its 1986 session to
elaborate on paragraph 50 of the Final Document and to submit recommendations to the Conference as
to how it could best initiate multilateral negotiations of agreements, with adequate measures of verifi-
cation, in appropriate stages for: (@) cessation of the qualitative improvement and development of
nuclear-weapon systems; (b) cessation of the production of all types of nuclear weapons and their
means of delivery, and of the production of fissionable material for weapons purposes; (c) substantial
reduction in existing nuclear weapons with a view to their ultimate elimination. And by resolution
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40/152 H of the same date'® the Assembly reaffirmed its request to the Conference on Disarmament to
start without delay negotiations within an appropriate organizational framework, with a view to con-
cluding a convention on the prohibition of the development, production, stockpiling, deployment and
use of nuclear neutron weapons as an organic element of negotiations, as envisaged in paragraph 50 of
the Final Document of the Tenth Special Session of the General Assembly.

(ii) Non-use of nuclear weapons and prevention of nuclear war

It was clear in 1985, as in previous years, that while there was agreement on the absolute need to
prevent nuclear war if the survival of humankind was to be assured, there was no consensus on how to
deal with the issue at the multilateral level.

By resolution 40/152 A of 16 December 1985,'” the General Assembly considered that the sol-
emn declarations by two nuclear-weapon States made or reiterated at the twelfth special session of the
General Assembly, concerning their respective obligations not to be the first to use nuclear weapons,
offered an important avenue to decrease the danger of nuclear war; expressed the hope that those
nuclear-weapon States that had not yet done so would consider making similar declarations with
respect to not being the first to use nuclear weapons; and requested the Conference on Disarmament to
consider under its relevant agenda item the elaboration of an international instrument of a legally bind-
ing character laying down the obligation not to be the first to use nuclear weapons. Furthermore, by
resolution 40/152 Q of 16 December 1985, '8 the Assembly again requested the Conference on Dis-
armament to undertake, as a matter of the highest priority, negotiations with a view to achieving
agreement on appropriate and practical measures for the prevention of nuclear war and to establish for
that purpose an ad hoc committee on the subject at the beginning of its 1986 session. And by resolution
40/151 F of the same date,'® the General Assembly reiterated its request to the Conference on Dis-
armament to commence negotiations, as a matter of priority, in order to achieve agreement on an inter-
national convention prohibiting the use or threat of use of nuclear weapons under any circumstances,
taking as a basis the text of the draft Convention on the Prohibition of the Use of Nuclear Weapons
annexed to the resolution.

(iii) Third Review Conference of the Parties to the Treaty
on the Non-Proliferation of Nuclear Weapons

The Third Review Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear
Weapons?° was held at Geneva from 27 August to 21 September 1985. The Conference achieved a
consensus substantive Final Document® incorporating, in part I, a Final Declaration comprising a
solemn preambular statement and a detailed article-by-article review of the operation of the Treaty,
clearly supporting it and yet making purposeful recommendations.

By resolution 40/94 M of 12 December 1985,%” the General Assembly noted with satisfaction
that on 21 September 1985, the Third Review Conference of the Parties to the Treaty on the Non-
Proliferation of Nuclear Weapons had adopted by consensus a Final Document.

(iv) Cessation of nuclear-weapon tests

In 1985, major differences of viewpoint as to procedures and practical criteria for achieving the
cessation of nuclear-weapon tests continued to pervade the consideration of the issue in the various
forums. All shades of opinion, however, acknowledged that the complete cessation of nuclear explo-
sive testing was a desirable objective. For the second successive year, the Conference on Disarma-
ment was not able to reach agreement on the establishment of an ad hoc committee to consider the
item, because of differences over the question of a mandate for such a body.

By resolution 40/80 A of 12 December 1985,% the General Assembly reaffirmed its conviction
that a treaty to achieve the prohibition of all nuclear-test explosions by all States for all time was a mat-
ter of the highest priority; reaffirmed also its conviction that such a treaty would constitute a contribu-
tion of the utmost importance to the cessation of the nuclear-arms race and that the commencement of
negotiations on such a treaty was an indispensable element of the obligations of States parties to the
Treaty on the Non-Proliferation of Nuclear Weapons under article VI of that Treaty; and appealed to all
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States members of the Conference on Disarmament, in particular to the three depository Powers of the
Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and under Water, to pro-
mote the establishment by the Conference at the beginning of its 1986 session of an ad hoc committee
to carry out the multilateral negotiation of a treaty on the complete cessation of nuclear-test explo-
sions. And by resolution 40/80 B, also of 12 December 1985,2* the Assembly, noting that article II of
the Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and under Water pro-
vided a procedure for the consideration and eventual adoption of amendments to the Treaty by a con-
ference of its parties, recommended that States parties to the Treaty carry out urgent consultations
" among themselves as to the advisability and most appropriate method of taking advantage of the pro-
visions of its article II for the conversion of the partial nuclear-test-ban treaty into a comprehensive
nuclear-test-ban treaty.

Furthermore, by resolution 40/88 of 12 December 1985, the General Assembly urged the Con-
ference on Disarmament to proceed promptly to negotiations on all aspects of cessation and prohibi-
tion of nuclear-weapon tests, including adequate measures of verification, with the aim of preparing
without delay a draft treaty that would effectively ban all test explosions of nuclear weapons by all
States everywhere and would contain provisions, acceptable to all, preventing the circumvention of
this ban by means of nuclear explosions for peaceful purposes; welcomed the unilateral cessation by
one major nuclear-weapon State of all its nuclear explosions, effective 6 August 1985, as well as the
proposal for the suspension of all nuclear tests for a period of 12 months, with the possibility of its
extension, contained in the joint message of 24 October 1985 addressed to the leaders of the United
States of America and the Union of Soviet Socialist Republics by the Heads of State and Government
of six countries; and expressed its hope that all other nuclear-weapon States would also consider join-
ing in such a moratorium.

(v) Nuclear-arms freeze

In 1985, the question of a nuclear-arms freeze continued to receive attention in the debates on
nuclear-arms limitation and disarmament in the Disarmament Commission, the Conference on Dis-
armament and the General Assembly. Three General Assembly resolutions calling for a freeze on
nuclear armaments were supported by a large majority of Member States; however, a minority contin-
ued to doubt that a freeze was either feasible or desirable.

By resolution 40/151 C of 16 December,® the General Assembly urged once more the Union of
Soviet Socialist Republics and the United States of America, as the two major nuclear-weapon States,
to proclaim, either through simultaneous unilateral declarations or through a joint declaration, an
immediate nuclear-arms freeze, which would be a first step towards the comprehensive programme of
disarmament and whose structure and scope would be the following: (a) it would embrace: (i) a com-
prehensive test ban of nuclear weapons and of their delivery vehicles; (ii) the complete cessation of the
manufacture of nuclear weapons and of their delivery vehicles; (iii) a ban on all further deployment of
nuclear weapons and of their delivery vehicles; (iv) the complete cessation of the production of fis-
sionable material for weapons purposes; () it would be subject to appropriate measures and proce-
dures of verification; (c) it would be of an initial five-year duration, subject to prolongation when other
nuclear-weapon States joined in such a freeze, as the Assembly urged them to do. In addition, by res-
olution 40/151 E of the same date,>’ the Assembly once again called upon all nuclear-weapon States to
agree to a freeze on nuclear weapons, which would provide for a simultaneous total stoppage of any
further production of nuclear weapons and a complete cut-off in the production of fissionable material
for weapons purposes.

(vi) Strengthening of the security of non-nuclear-weapon States

No tangible progress was achieved in 1985 in reaching agreements on effective international
assurances for non-nuclear-weapon States against the use or threat of use of nuclear weapons, either in
the Conference on Disarmament or in the General Assembly. The work of those two bodies revealed
again that the positions of the States on the main elements of the problem—the scope, substance,
nature and form of such assurances —had not changed. Nor had it been possible to bridge the divergent
views on how the idea of concluding an international convention on the matter could be realized in
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practice. There was also disagreement on the evaluation and practical significance of the unilateral
declarations that had been made by the nuclear-weapon States.

By resolution 40/86 of 12 December 1985,%® the General Assembly, bearing in mind paragraph
59 of the Final Document of the Tenth Special Session of the General Assembly, in which it had urged
the nuclear-weapon States to pursue efforts to conclude, as appropriate, effective arrangements to
assure non-nuclear-weapon States against the use or threat of use of nuclear weapons, and noting the
support expressed in the Conference on Disarmament and in the General Assembly for the elaboration
of an international convention on the matter, as well as the difficulties pointed out in evolving a com-
mon approach acceptable to all, appealed to all States, especially the nuclear-weapon States, to dem-
onstrate the political will necessary to reach agreement on a common approach and, in particular, on a
common formula which could be included in an international instrument of a legally binding charac-
ter; and recommended that the Conference on Disarmament should actively continue negotiations
with a view to reaching early agreement and concluding effective international arrangements to assure
non-nuclear-weapon States against the use or threat of use of nuclear weapons. Furthermore, by reso-
lution 40/85, also of 12 December 1985,%° the Assembly, welcoming once again the solemn declara-
tions made by some nuclear-weapon States concerning non-first use of nuclear weapons and con-
vinced that, if all nuclear-weapon States were to assume obligations not to be the first to use nuclear
weapons, that would be tantamount in practice to banning the use of nuclear weapons against all
States, including all non-nuclear-weapon States, and considering that the non-nuclear-weapon States
having no nuclear weapons on their territories had every right to receive reliable international legal
guarantees against the use or threat of use of nuclear weapons, reaffirmed once again the urgent need
to reach agreement on effective international arrangements to assure non-nuclear-weapon States
against the use or threat of use of nuclear weapons and to find a common approach acceptable to all,
which could be included in an international instrument of a legally binding character.

(vii) Nuclear-weapon-free zones

In 1985, in the discussion in the various disarmament forums it was argued that the creation of
nuclear-weapon-free zones would prevent further proliferation of nuclear weapons, strengthen the
security of the countries concerned and contribute to the building of confidence among them. Two
major trends were discernible: an increased interest on the part of many States in the creation of
nuclear-weapon-free zones and a growing concern about the violability of such zones in some regions.

Treaty for the Prohibition of Nuclear Weapons in Latin America (Treaty of Tlatelolco)*°

By resolution 40/79 of 12 December 1985,*' the General Assembly, recalling that three of the
four States to whom Additional Protocol I of the Treaty for the Prohibition of Nuclear Weapons in
Latin America was opened —the United Kingdom of Great Britain and Northern Ireland, the Nether-
lands and the United States of America—had become parties to the Protocol, deplored the fact that the
signature of the Additional Protocol I by France, which had taken place in 1979, had not yet been fol-
lowed by the corresponding ratification and once more urged France not to delay any further such
ratification.

Denuclearization of Africa

By resolution 40/89 B of 12 December 1985, the General Assembly, recalling that, in the Final
Document of the Tenth Special Session of the General Assembly, it had noted that the accumulation of
armaments and the acquisition of armaments technology by the racist regimes, as well as their possi-
ble acquisition of nuclear weapons, presented a challenging and increasingly dangerous obstacle to
the world community, faced with the urgent need to disarm, condemned the massive build-up of South
Africa’s military machine, in particular its frenzied acquisition of nuclear-weapon capability for
repressive and aggressive purposes and as an instrument of blackmail; and called upon all States, cor-
porations, institutions and individuals to terminate forthwith all forms of military and nuclear collab-
oration with the racist regime.
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Establishment of a nuclear-weapon-free zone in the region of the Middle East

By resolution 40/82, also of 12 December 1985,*® the General Assembly urged all parties
directly concerned to consider seriously taking the practical and urgent steps required for the imple-
mentation of the proposal to establish a nuclear-weapon-free zone in the region of the Middle East in
accordance with the relevant resolutions of the General Assembly and, as a means of promoting that
objective, invited the countries concerned to adhere to the Treaty on the Non-Proliferation of Nuclear
Weapons; called upon all countries of the region that had not done so, pending the establishment of the
zone, to agree to place all their nuclear activities under International Atomic Energy Agency safe-
guards; invited those countries, pending the establishment of a nuclear-weapon-free zone in the region
of the Middle East, to declare their support for establishing such a zone, consistent with the relevant
paragraph of the Final Document of the Tenth Special Session of the General Assembly, and to deposit
those declarations with the Security Council; further invited those countries, pending the establish-
ment of the zone, not to develop, produce, test or otherwise acquire nuclear weapons or permit the sta-
tioning on their territories, or territories under their control, of nuclear weapons or nuclear explosive
devices; and invited the nuclear-weapon States and all other States to render their assistance in the
establishment of the zone and at the same time to refrain from any action that ran counter to both the
letter and the spirit of the resolution.

Establishment of a nuclear-weapon-free zone in South Asia

By resolution 40/83 of 12 December 1985, the General Assembly reaffirmed its endorsement,
in principle, of the concept of a nuclear-weapon-free zone in South Asia; urged once again the States
of South Asia, and such other neighbouring non-nuclear-weapon States as might be interested, to con-
tinue to make all possible efforts to establish a nuclear-weapon-free zone in South Asia and to refrain,
in the meantime, from any action contrary to that objective;-and called upon those nuclear-weapon
States that had not done so to respond positively to the proposal and to extend the necessary coopera-
tion in the efforts to establish a nuclear-weapon-free zone in South Asia.

(viit) [International cooperation in the peaceful uses of nuclear energy

The General Assembly, by its resolution 40/95 of 12 December 1985, approved the new dates
of the United Nations Conference for the Promotion of International Cooperation in the Peaceful Uses
of Nuclear Energy, namely from 23 March to 10 April 1987, at Geneva. And by its resolution 40/8 of
8 November 1985,% the Assembly, conscious of the importance of the work of the International
Atomic Energy Agency in the implementation of the safeguards provisions of the Treaty on the Non-
Proliferation of Nuclear Weapons and other international treaties, conventions and agreements
designed to achieve similar objectives, as well as ensuring, as far as it was able, that the assistance
provided by the Agency or at its request or under its supervision or control was not used in such a way
as to further any military purposes, as stated in article II of its Statute, urged all States to strive for
effective and harmonious international cooperation in carrying out the work of the International
Atomic Energy Agency, pursuant to its Statute, in promoting the use of nuclear energy and the appli-
cation of nuclear science and technology for peaceful purposes; in strengthening technical assistance
and cooperation for developing countries; and in ensuring the effectiveness and efficiency of the
Agency’s safeguards system.

(¢) Prohibition or restriction of use of other weapons
(1) Chemical and bacteriological (biological) weapons

Intensive work on a convention on a comprehensive prohibition of chemical weapons continued
in 1985 in the Ad Hoc Committee on Chemical Weapons of the Conference on Disarmament. Progress
was made in the formulation of certain aspects of the convention, including those covering plans for
the elimination of chemical weapons. On the other hand, some difficult and controversial questions
remained, such as verification by challenge, the precise definition of some basic concepts, the elimi-
nation of the existing stocks and production facilities of chemical weapons and the question of so-
called permitted activities.



By resolution 40/92 B of 12 December 1985,%” the General Assembly, convinced of the necessity
that all efforts be exerted for the continuation and successful conclusion of negotiations on the prohibi-
tion of the development, production and stockpiling of all chemical weapons and on their destruction,
urged again the Conference on Disarmament, as a matter of high priority, to intensify, during its ses-
sion in 1986, the negotiations on such a convention and to reinforce further its efforts by increasing the
time during the year that it devoted to such negotiations, taking into account all existing proposals and
future initiatives, with a view to the final elaboration of a convention at the earliest possible date.

Furthermore, by its resolution 40/92 A of 12 December 1985, the General Assembly, recalling
paragraph 75 of the Final Document of the Tenth Special Session of the General Assembly and deter-
mined, for the sake of all mankind, to exclude completely the possibility of the use of chemical weap-
ons, through the earliest conclusion and implementation of a convention on the prohibition of the
development, production and stockpiling of all types of chemical weapons and on their destruction,
thereby complementing the obligations assumed under the Protocol for the Prohibition of the Use in
War of Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of Warfare, signed
at Geneva on 17 June 1925, reaffirmed its call to all States to conduct serious negotiations in good
faith and to refrain from any action that could impede negotiations on the prohibition of chemical
weapons and specifically to refrain from the production and deployment of binary and other new types
of chemical weapons, as well as from stationing chemical weapons on the territory of other States; and
called upon all States that had not yet done so to become parties to the Geneva Protocol of 17 June
1925. Additionally, by resolution 40/92 C of the same date,*® the Assembly reaffirmed the need for
strict observance of existing international obligations regarding prohibitions on chemical and biolog-
ical weapons and condemned all actions that contravened those obligations; and called upon all States,
pending the conclusion of such a comprehensive ban, to cooperate in efforts to prevent the use of
chemical weapons.

(i)  Prohibition of the stationing of weapons and
prevention of an arms race in outer space

On the multilateral level, the main development was the setting up of a subsidiary body by the
Conference on Disarmament under its agenda item entitled “Prevention of an arms race in outer
space”.

By resolution 40/87 of 12 December 1985,°C the General Assembly, recalling that the States par-
ties to the Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer
Space, including the Moon and other Celestial Bodies, had undertaken, in article III, to carry on activ-
ities in the exploration and use of outer space in accordance with international law and the Charter of
the United Nations, in the interest of maintaining international peace and security and promoting
international cooperation and understanding; reaffirming, in particular, article I'V of the Treaty, which
had stipulated that States parties to the Treaty undertake not to place in orbit around the Earth any
objects carrying nuclear weapons or any other kinds of weapons of mass destruction, install such
weapons on celestial bodies or station such weapons in outer space in any other manner; reaffirming
also paragraph 80 of the Final Document of the Tenth Special Session of the General Assembly; wel-
coming the establishment of an Ad Hoc Committee on the prevention of an arms race in outer space
during the 1985 session of the Conference on Disarmament, recalled the obligation of all States to
refrain from the threat or use of force in their space activities; reiterated that the Conference on Dis-
armament, as the single multilateral disarmament negotiating forum, had the primary role in the nego-
tiation of a multilateral agreement or agreements on the prevention of an arms race in outer space in all
its aspects; requested the Conference on Disarmament to reestablish an ad hoc committee with an ade-
quate mandate at the beginning of the session in 1986, with a view to undertaking negotiations for the
conclusion of an agreement or agreements on the prevention of an arms race in outer space in all its
aspects; urged the Union of Soviet Socialist Republics and the United States of America to pursue
intensively their bilateral negotiations in a constructive spirit aimed at reaching early agreement for
preventing an arms race in outer space, and to advise the Conference on Disarmament periodically of
the progress of their bilateral sessions so as to facilitate its work; and called upon all States, especially
those with major space capabilities, to refrain, in their activities relating to outer space, from actions
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contrary to the observance of the relevant existing treaties or to the objective of preventing an arms
race in outer space.

(iii) New weapons of mass destruction

As was the case in preceding years, 1985 failed to achieve tangible progress with regard to the
prohibition of the development and manufacture of new types of weapons of mass destruction.

By resolution 40/90 of 12 December 1985,*' the General Assembly, bearing in mind the provi-
sions of paragraphs 39 and 77 of the Final Document of the Tenth Special Session of the General
Assembly and expressing once again its firm belief in the importance of concluding an agreement or
agreements to prevent the use of scientific and technological progress for the development of new
types of weapons of mass destruction and new systems of such weapons, requested the Conference on
Disarmament to keep constantly under review the question of the prohibition of the development and
manufacture of new types of weapons of mass destruction and new systems of such weapons with a
view to making, when necessary, recommendations on undertaking specific negotiations on the iden-
tified types of such weapons; and called upon all States to contribute, immediately following the iden-
tification of any new type of weapon of mass destruction, to the commencement of negotiations on its
prohibition with the simultaneous introduction of a moratorium on its practical development.

(iv) Radiological weapons

The Conference on Disarmament was unable to reach agreement on the prohibition of radiologi-
cal weapons in 1985, owing to differences among member States on a number of substantive issues.

By resolution 40/94 D of 12 December 1985,%? the General Assembly requested the Conference
on Disarmament to continue its negotiations on the question of radiological weapons with a view to a
prompt conclusion of its work, taking into account all proposals presented to the Conference to that
end.

(d) Consideration of conventional disarmament and other approaches
(i) Conventional weapons

Notwithstanding numerous evidences of mounting international interest, 1985 witnessed no spe-
cific achievement in the process of disarmament regarding conventional weapons.

By resolution 40/94 A of 12 December 1985,*> the General Assembly urged Governments,
where the regional situation so permitted and on the initiative of the States concerned, to consider and
adopt appropriate measures at the regional level with a view to strengthening peace and security at a
lower level of forces through the limitation and reduction of armed forces and conventional weapons,
under strict and effective international control; endorsed most emphatically the recent regional and
subregional initiatives directed towards the conclusion of agreements to limit armaments and reduce
military expenditures; requested all States to facilitate progress towards regional disarmament by
strictly honouring their commitment to refrain from the threat or use of force and to contribute to the
creation of an atmosphere favourable to the realization of conventional disarmament on a regional
scale; and urged countries which were suppliers of conventional weapons to cooperate with regional
efforts. Furthermore by resolution 40/84 of the same date,** the Assembly noted with satisfaction that
an increasing number of States had either signed, ratified, accepted or acceded to the Convention on
Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May Be Deemed to
Be Excessively Injurious or to Have Indiscriminate Effects, which had been opened for signature in
New York on 10 April 1981 and had entered into force on 2 December 1983; and urged all States that
had not yet done so to exert their best endeavours to become parties to the Convention and the Proto-
cols annexed thereto as early as possible, so as ultimately to obtain universality of adherence.

(i1) Reduction of military budgets

Efforts to achieve progress towards international agreements on freezing and reducing military
budgets continued in 1985. However, the differences of view which in previous years had prevented it
from reaching consensus persisted.
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By resolution 40/91 A of 12 December 1985,%5 the General Assembly, considering that the iden-
tification and elaboration of the principles that should govern further actions of States in freezing and
reducing military budgets and the other current activities within the framework of the United Nations
related to the question of the reduction of military budgets should be regarded as having the fundamen-
tal objective of reaching international agreements on the reduction of military expenditures, declared
again its conviction that it was possible to achieve international agreements on the reduction of mili-
tary budgets without prejudice to the right of all States to undiminished security, self-defence and sov-
ereignty; appealed to all States, in particular to the most heavily armed States, pending the conclusion
of agreements on the reduction of military expenditures, to exercise self-restraint in their military
expenditures with a view to reallocating the funds thus saved to economic and social development,
particularly for the benefit of developing countries; and urged all Member States, in particular the
most heavily armed States, to reinforce their readiness to cooperate in a constructive manner with a
view to reaching agreements to freeze, reduce or otherwise restrain military expenditures. Further-
more, by resolution 40/91 B of the same date,*® the Assembly, reaffirming its conviction that provi-
sions for defining, reporting, comparing and verifying military expenditures would have to be basic
elements of any international agreement to reduce such expenditures, took note with appreciation of
the report of the Group of Experts on the Reduction of Military Budgets.

(iit)y Declaration of the Indian Ocean as a Zone of Peace

In 1985, the Ad Hoc Committee on the Indian Ocean was able to achieve some further progress
in its preparatory work for the Conference on the subject.

By resolution 40/153 of 16 December 1985,*” the General Assembly emphasized its decision to
convene the Conference on the Indian Ocean at Colombo as a necessary step for the implementation of
the Declaration of the Indian Ocean as a Zone of Peace, adopted in 1971; and requested the Ad Hoc
Committee on the Indian Ocean to complete preparatory work relating to the Conference during 1986
in order to enable the opening of the Conference at Colombo at an early date soon thereafter.

2. OTHER POLITICAL AND SECURITY QUESTIONS

(a) Implementation of the Declaration on the Strengthening
of International Security*®

In its resolution 40/158 of 16 December 1985,*® adopted on the recommendation of the First
Committee,>® the General Assembly reaffirmed the validity of the Declaration on the Strengthening of
International Security and called upon all States to contribute effectively to its implementation; called
upon all States to promote the role of the General Assembly and the Secretary-General on the strength-
ening of international security, in accordance with the Charter of the United Nations; stressed that
there was an urgent need to enhance the effectiveness of the Security Council in discharging its princi-
pal role of maintaining international peace and security and, to that end, emphasized the need to exam-
ine mechanisms and working methods on a continued basis in order to enhance the authority and
enforcement capacity of the Council, in accordance with the Charter; and considered that respect for
and promotion of human rights and fundamental freedoms in their civil, political, economic, social
and cultural aspects, on the one hand, and the strengthening of international peace and security, on the
other, mutually reinforced each other.

(b) Legal aspects of the peaceful uses of outer space

The Legal Subcommittee of the Committee on the Peaceful Uses of Outer Space held its twenty-
fourth session at United Nations Headquarters from 18 March to 4 April 1985.%"'

In continuing its consideration of the agenda item entitled “Legal implications of remote sensing
of the Earth from space, with the aim of formulating draft principles”, the Subcommittee
re-established its Working Group on the item. Two working papers were submitted to the Subcommit-
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tee during the current session, one by the delegation of France entitled “Memorandum on remote
sensing”,>? and the other by the delegation of Kenya.3*> The Working Group proceeded in the first
instance to a preliminary review of the draft principles as they appeared at the conclusion of the
twenty-third session of the Subcommittee and, thereafter, commenced a preliminary review of the
provisions of the draft principles contained in the French working paper submitted at the twenty-third
session of the Subcommittee®* ending, because of time constraints, with its draft principle VII.
Suggestions for clarifications or rewording of language were made with respect to some of the draft
principles.

The Subcommittee also re-established its Working Group on the agenda item ““The possibility of
supplementing the norms of international law relevant to the use of nuclear power sources in outer
space”. The Working Group agreed that it should consider the following themes: assistance to States;
notification prior to re-entry of a space object with nuclear power sources on board; State responsibil-
ity; safety measures concerning radiological protection; and protection of space objects with nuclear
power sources on board. The Working Group, in the time allocated to it by the Subcommittee, was
able to discuss only the first two themes and worked out the formulations regarding them.

The Subcommittee re-established as well its Working Group on the item ‘‘Matters relating to the
definition and delimitation of outer space and to the character and utilization of the geostationary
orbit, including consideration of ways and means to ensure the rational and equitable use of the geo-
stationary orbit without prejudice to the role of the International Telecommunication Union”. The
Group considered the two aspects of the agenda item, namely, the definition and delimitation of outer
space, on the one hand, and the geostationary orbit, on the other, separately.

The Committee on the Peaceful Uses of Outer Space at its twenty-eighth session, held at United
Nations Headquarters from 17 to 28 June 1985, took note with appreciation of the report of the Legal
Subcommittee on the work of its twenty-fourth session and made recommendations concerning the
agenda of the Subcommittee at its twenty-fifth session.>®

With regard to the item entitled “Legal implications of remote sensing of the Earth from space,
with the aim of formulating draft principles”, the Committee conducted extensive consultations with
a view to finalizing the principles on the basis of the working document prepared by the Chairman of
the Working Group on Remote Sensing. The delegation of Austria submitted a working document on
the principles relating to remote sensing based on the above-mentioned consultations.>®

During the discussion on the item entitled *‘The possibility of supplementing the norms of inter-
national law relevant to the use of nuclear power sources in outer space”, some delegations noted that
it was important to have norms for international liability in that area and that such liability should
include direct, indirect and delayed damage.

Regarding the agenda of the Legal Subcommittee, the Committee recommended that the
Subcommittee should continue the work on its current agenda items.

At its fortieth session, by resolution 40/162 of 16 December 1985, adopted on the recommen-
dation of the Special Political Committee,>® the General Assembly endorsed the report of the Commit-
tee on the Peaceful Uses of Outer Space; invited States that had not yet become parties to the interna-
tional treaties governing the uses of outer space™ to give consideration to ratifying or acceding to
those treaties; and endorsed the recommendations of the Committee that the Legal Subcommittee at its
twenty-fifth session should in its working groups: (a) continue its detailed consideration of the legal
implications of remote sensing of the Earth from space, with the aim of finalizing the draft set of prin-
ciples; (b) undertake the elaboration of draft principles relevant to the use of nuclear power sources in
outer space; (c) and continue its consideration of matters relating to the definition and delimitation of
outer space and to the character and utilization of the geostationary orbit, including consideration of
ways and means to ensure the rational and equitable use of the geostationary orbit, without prejudice
to the role of the International Telecommunication Union.

(¢) Question of Antarctica

By its resolution 40/156 A of 16 December 1985,% adopted on the recommendation of the First
Committee,®’ the General Assembly requested the Secretary-General to update and expand the study
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on the question of Antarctica®? by addressing questions concerning the availability to the United
Nations of information from the Antarctic Treaty Consultative Parties on their respective activities in
and their deliberations regarding Antarctica, the involvement of the relevant specialized agencies and
intergovernmental organizations in the Antarctic Treaty system and the significance of the United
Nations Convention on the Law of the Sea in the southern ocean. Furthermore, by its resolution
40/156 B of the same date,%® adopted also on the recommendation of the First Committee,* the
Assembly, aware that negotiations were in progress among the Antarctic Treaty Consultative Parties,
with the non-Consultative Parties as observers, to which other States were not privy, with a view to
establishing a regime regarding Antarctic minerals, affirmed that any exploitation of the resources of
Antarctica should ensure the maintenance of international peace and security in Antarctica, the pro-
tection of its environment, the non-appropriation and conservation of its resources and the interna-
tional management and equitable sharing of the benefits of such exploitation; and invited the Antarctic
Treaty Consultative Parties to inform the Secretary-General of their negotiations to establish a regime
regarding Antarctic minerals.

3. ENVIRONMENTAL, ECONOMIC, SOCIAL, HUMANITARIAN AND
CULTURAL QUESTIONS

(a) Environmental questions

Thirteenth session of the Governing Council of the United Nations Environment Programme®®

The thirteenth session of the Governing Council of the United Nations Environment Programme
was held at UNEP headquarters, Nairobi, from 14 to 24 May 1985.

By its decision 13/18% entitled “Environmental law”", the Governing Council, in section I (Pro-
tection of the ozone layer), took note of the adoption of the Vienna Convention for the Protection of
the Ozone Layer on 22 March 1985;%7 urged all States which had not already done so to sign and ratify
the Convention; requested the Executive Director, in consultation with the signatories to the Conven-
tion and in close cooperation with the World Meteorological Organization and other relevant United
Nations bodies, to make arrangements required for the interim secretariat of the Convention in order
to promote achievement of the objective of the Convention; further requested the Executive Director,
on the basis of the work of the Ad Hoc Working Group of Legal and Technical Experts for the Elabora-
tion of a Global Framework Convention for the Protection of the Ozone Layer, to convene a working
group to continue work on a protocol that could address both short-term and long-term strategies for
the equitable control of the global production, emissions and use of fully halogenated chlorofiuorocar-
bons, taking into account the particular situation of developing countries as well as recent scientific
and economic research; and authorized the Executive Director, pending the entry into force of the
Convention, to convene a diplomatic conference, in consultation with the signatories to the Conven-
tion, if possible in 1987, for the purpose of adopting such a protocol; in section II (Protection of the
marine environment against pollution from land-based sources), took note of the final report of the Ad
Hoc Working Group of Experts on the Protection of the Marine Environment against Pollution from
Land-based Sources;® encouraged States and international organizations to take the Montreal Guide-
lines for the Protection of the Marine Environment against Pollution from Land-based Sources into
account in the process of developing bilateral, regional and, as appropriate, global agreements in the
field; in section III (Other topics of the Montevideo Programme for the Development and Periodic
Review of Environmental Law),%® requested the Executive Director to take all appropriate measures
to continue implementation of the Montevideo Programme, within available resources; requested the
Executive Director to convene a further session of the Ad Hoc Working Group of Experts on the Envi-
ronmentally Sound Management of Hazardous Wastes to enable it to complete the preparation of
guidelines and principles on the environmentally sound management of hazardous wastes with a view
to their consideration by the Council at its fourteenth session; requested the Executive Director to take
all appropriate measures to expedite the preparation by the Ad Hoc Working Group of Experts for the
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Exchange of Information on Potentially Harmful Chemicals (in particular Pesticides) in International
Trade of the guidelines with a view to their early consideration by the Council; and requested the Exec-
utive Director to enable the Working Group of Experts on Environmental Law to complete the devel-
opment of guidelines and principles for environmental impact assessment in time for their submission
to the Council for consideration at its fourteenth session; in section IV (Shared natural resources and
legal aspects of offshore mining and drilling), took note of the report of the Executive Director on
shared natural resources and legal aspects of offshore mining and drilling”® and authorized him to
transmit it on behalf of the Council to the General Assembly at its fortieth session in accordance with
Assembly resolution 37/217 of 20 December 1982; and called on Governments to make use of the
principles of conduct in the field of the environment for the guidance of States in the conservation and
harmonious utilization of natural resources shared by two or more States, contained in the report of the
Intergovernmental Working Group of Experts on Natural Resources Shared by Two or More States
established under Council decision 44 (III) of 25 April 1975,”" and the conclusions of the study of the
legal aspects concerning the environment related to offshore mining and drilling within the limits of
national jurisdiction undertaken by the Working Group of Experts on Environmental Law,” as guide-
lines and recommendations in the formulation of bilateral or multilateral conventions, on the basis of
the principle of good faith and in the spirit of good neighbourliness, and in such a way as to enhance
and not adversely affect development and the interests of all countries, in particular those of the devel-
oping countries; in section V (Convention on the Conservation of Migratory Species of Wild
Animals),” noted that the Executive Director had convened the first meeting of the Conference of the
Parties to the Convention at Bonn from 21 to 26 October 1985; and called upon all States not yet par-
ties to the Convention to consider early adherence to it; and in section VI (International conventions
and protocols in the field of the environment), took note of the report of the Executive Director on
international conventions and protocols in the field of the environment.”

Furthermore, by its decision 13/25, entitled “Marine pollution”, the Governing Council called
upon the Executive Director to complete the preparatory phase leading to the adoption of action plans
and regional conventions for those regions where such action plans and conventions had yet to be
adopted (the Eastern African region, the South Asian Seas region and the South Pacific region) and to
continue to assist States to implement the adopted action plans as agreements in all other regions.

Consideration by the General Assembly

At its fortieth session the General Assembly, by its resolution 40/200 of 17 December 1985,7%
adopted on the recommendation of the Second Committee,”® the General Assembly tock note of the
report of the Governing Council of the United Nations Environment Programme on the work of its
thirteenth session and endorsed the decisions contained therein, as adopted; and also took note of the
progress on international conventions and protocols in the field of the environment during 1985,
including the adoption of the Vienna Convention for the Protection of the Ozone Layer and of an inter-
national protocol to the 1979 Convention on Long-range Transboundary Air Pollution, on sulphur
emissions and fluxes, and the organization of the first meeting of the Conference of the Parties to the
Convention on the Conservation of Migratory Species of Wild Animals.

(b) International code of conduct on the transfer of technology

By its resolution 40/184 of 17 December 1985,”” adopted on the recommendation of the Second
Committee,”® the General Assembly, taking note of the decision adopted on 5 June 1985 by the United
Nations Conference on an International Code of Conduct on the Transfer of Technology, at its sixth
session,’® in which it had requested the General Assembly to take the measures necessary for further
action, including the possible reconvening of negotiations on an international code of conduct on the
transfer of technology, noted that progress had been made in the negotiations on an international code
but that there were still important problems outstanding; further noted that, at the sixth session of the
United Nations Conference on an International Code of Conduct on the Transfer of Technology,
progress had been made in identifying common ground, as well as divergences, in respect of the issues
outstanding in chapter 4 of the draft code, on restrictive practices, and in chapter 9, on applicable law
and settlement of disputes; and expressed the belief that further work was required in the search for
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possible solutions to the outstanding issues in order to complete successfully the negotiations on a
code of conduct.

(c) Office of the United Nations High Commissioner for Refugees80

During the reporting period, UNHCR faced the challenge of attaining durable solutions to refu-
gee problems in the midst of seriously deteriorating situations in some parts of the world and the onset
of a major emergency in Africa. UNHCR continued to extend its international protection to large
numbers of refugees and victims of man-made disasters across the world. Problems in this field were
accentuated by the continuing complexity of the causes of refugee movements and the increasing dif-
ficulties in finding durable solutions to the plight of persons of concern to the Office. Violations of the
physical safety of refugees continued to cause grave anxiety.

It should be recognized that refugees included not only persons who were outside their countries
due to fear of persecution but also persons who had fled their country due to armed conflicts, internal
turmoil and situations involving gross and systematic violations of human rights. Even though the
majority of the refugees of the day were persons who did not fall within the classical refugee definition
in the UNHCR statute, they had, as helpless victims of man-made disasters, come to be recognized
as persons of the High Commissioner’s concern through successive resolutions of the General
Assembly.

The reporting period was also characterized by the continuing willingness of many States in all
regions of the world—even when faced with serious economic difficulties —to grant asylum to refu-
gees and to ensure that they were treated in accordance with internationally recognized standards.

It was also encouraging to note that 97 States had become parties to one or both of the basic inter-
national refugee instruments: the 1951 Convention relating to the Status of Refugees®' and the 1967
Protocol relating to the Status of Refugees.*?

There was a continuing recognition by many States of the importance of the determination of ref-
ugee status in enabling refugees to take advantage of the various rights and standards of treatment
accorded them by the international community and to avail themselves of the international protection
extended to refugees by the High Commissioner’s Office. It was encouraging to note in this regard that
in elaborating criteria for determining refugee status reliance had been placed by courts in various
countries on the UNHCR Handbook on Procedures and Criteria for Determining Refugee Status.

The High Commissioner continued his activities in the field of the promotion, advancement and
dissemination of the principles of refugee law. Those activities formed an integral part of his protec-
tion function and were aimed not only at advancing the acceptance of and adherence to existing princi-
ples but also at promoting the development of international refugee law to meet the demands of con-
temporary refugee situations.

At the thirty-sixth session of the Executive Committee of the Programme of the United Nations
High Commissioner for Refugees, held at Geneva from 7 to 18 October 1985, the Committee recog-
nized the crucial importance of the High Commissioner’s international protection function, the exer-
cise of which had become increasingly difficult owing to the growing complexity of present-day
refugee problems; noted with satisfaction the progress achieved in the further development of interna-
tional refugee law and the strengthening of internationally recognized standards for the treatment of
refugees; welcomed the fact that a large number of States had now acceded to the 1951 Convention
relating to the Status of Refugees and the 1967 Protocol relating to the Status of Refugees and
expressed the hope that additional States would accede to those instruments in the near future, thereby
strengthening the framework of international solidarity and burden-sharing of which those instru-
ments were an integral part; reiterated the importance of the Office’s continued efforts to promote the
development and strengthening of international refugee law, in particular through its cooperation with
the International Institute of Humanitarian Law in San Remo, Italy; and, reaffirming the significance
of its 1980 conclusion on voluntary repatriation®® as reflecting basic principles of international law
and practice, adopted also the further conclusions on the matter.34

By its resolution 40/118 of 13 December 1985,%% adopted on the recommendation of the Third
Committee, the General Assembly strongly reaffirmed the fundamental nature of the High Commis-
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sioner’s function to provide international protection and the need for Governments to continue to
cooperate fully with the Office in order to facilitate the effective exercise of that function, in particular
by acceding to and implementing the relevant international and regional refugee instruments and by
scrupulously observing the principles of asylum and non-refoulement; urged all States, in cooperation
with the Office of the High Commissioner and other competent international bodies, to take all meas-
ures necessary to ensure the safety of refugees and asylum-seekers; and endorsed the conclusions on
voluntary repatriation adopted by the Executive Committee of the Programme of the High Commis-
sioner at its thirty-sixth session and urged States to extend their full cooperation to the High Commis-
sioner to that effect.

(d) International drug control

In the course of 1985, three more States became parties to the 1971 Convention on Psychotropic
Substances,®” two more States became parties to the 1972 Protocol Amending the Single Convention
on Narcotic Drugs, 1961,%8 and two more States became parties to the Single Convention on Narcotic
Drugs, 1961, as amended by the Protocol of 25 March 1972 amending the Single Convention on Nar-
cotic Drugs, 1961.%°

By its resolution 40/120 of 13 December 1985,%° adopted on the recommendation of the Third
Committee,”" the General Assembly, reaffirming its conviction that the magnitude and complexity
reached in illicit trafficking and its grave consequences emphasized the urgent need to carry out the
mandate given by the General Assembly, in its resolution 39/141 of 14 December 1984, to the Com-
mission on Narcotic Drugs, through the Economic and Social Council, to initiate, as a matter of prior-
ity, the preparation of a draft convention against illicit traffic in narcotic drugs which would consider
the various aspects of the problem as a whole, in particular those not envisaged in existing interna-
tional instruments, requested the Economic and Social Council to instruct the Commission on Nar-
cotic Drugs to decide on the elements that could be included in the convention and to request the
Secretary-General to prepare a draft on the basis of those elements; requested the Secretary-General to
submit to the International Conference on Drug Abuse and Illicit Trafficking, to be held in 1987, a
report on progress made towards completing a new convention against drug trafficking; and urged
once again all States that had not yet done so to adhere to and ratify the Single Convention on Narcotic
Drugs of 1961, the 1972 Protocol Amending the Single Convention on Narcotic Drugs of 1961 and the
Convention on Psychotropic Substances of 1971.

By its resolution 40/121 of the same date,”” adopted also on the recommendation of the Third
Committee,”® the General Assembly recommended to the Commission on Narcotic Drugs that it
should advise the interregional meeting to examine in depth the most important aspects of the prob-
lem, especially those that would enhance ongoing bilateral and multilateral efforts, in particular the
preparation of a draft convention against illicit traffic in narcotic drugs and psychotropic substances
and the proposed International Conference on Drug Abuse and Illicit Trafficking, to recommend
action on: (a) extradition; (b) mechanisms that would enhance interregional coordination and cooper-
ation on a permanent basis; (¢) modalities of ensuring rapid and secure means of communication
between law enforcement agencies at the national, regional and international levels; (d) techniques of
controlled delivery; and (e) measures to reduce the vulnerability of States affected by the transit of
illicit drugs.

Furthermore, by its resolution 40/122 of the same date,** adopted on the recommendation of the
Third Committee,”* the General Assembly decided to convene, in 1987, an International Conference
on Drug Abuse and Illicit Trafficking at the ministerial level at the Vienna International Centre as an
expression of the political will of nations to combat the drug menace, with the mandate to generate
universal action to combat the drug problem in all its forms at the national, regional and international
levels and to adopt a comprehensive multidisciplinary outline of future activities which would focus
on concrete and substantive issues directly relevant to the problems of drug abuse and illicit traffick-
ing, inter alia: to achieve as much harmonization as possible and to reinforce national legislation,
bilateral treaties, regional arrangements and other international legal instruments; and to sup-
port strongly current high-priority initiatives and programmes of the United Nations, including the
elaboration of a convention against illicit traffic in narcotic drugs and psychotropic substances which
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would consider, in particular, those aspects of the problem not envisaged in existing international
instruments.

(¢) Human rights questions
(1) Status and implementation of international instruments
(i) International Covenants on Human Rights96

In 1985, two more States became parties to the International Covenant on Economic, Social and
Cultural Rights,®” one more State became party to the International Covenant on Civil and Political
Rights®® and two more States became parties to the Optional Protocol to the International Covenant on
Civil and Political Rights.*®

By its resolution 40/115 of 13 December 1985,'% adopted on the recommendation of the Third
Comnmittee, '®' the General Assembly took note with appreciation of the report of the Human Rights
Committee on its twenty-third, twenty-fourth and twenty-fifth sessions;'? again urged al! States that
had not yet done so to become parties to the International Covenant on Economic, Social and Cultural
Rights and the International Covenant on Civil and Political Rights, as well as to consider acceding to
the Optional Protocol to the International Covenant on Civil and Political Rights; invited the States
parties to the International Covenant on Civil and Political Rights to consider making the declaration
provided for in article 41 of the Covenant; recommended to States parties that they continually review
whether any reservation made in respect of the provisions of the International Covenants on Human
Rights should be upheld; welcomed the decision of the Economic and Social Council, in its resolution
1985/17 of 28 May 1985, to establish the Committee on Economic, Social and Cultural Rights, which
would be entrusted from 1987 on with the important task of overseeing the implementation of the
International Covenant on Economic, Social and Cultural Rights; also welcomed the progress already
made towards the publication of the official public records of the Human Rights Committee in bound
volumes and looked forward to receiving in the near future the volumes covering the first two sessions;
and encouraged all Governments to publish the texts of the International Covenants on Human Rights
in as many languages as possible and to distribute them and make them known as widely as possible in
their territories.

And by its resolution 40/114 of the same date,'? adopted also on the recommendation of the
Third Committee,'® the General Assembly, convinced that the full realization of civil and political
rights were inseparably linked with the enjoyment of economic, social and cultural rights, recognizing
the fundamental rights of every people to exercise full sovereignty over its natural wealth and
resources and recognizing also that the realization of the right to development could help to promote
the enjoyment of economic, social and cultural rights, recognized that equal attention should be given
to the implementation, promotion and protection of economic, social and cultural rights and civil and
political rights; and appealed to all States, on the occasion of the twentieth anniversary of the adoption
of the International Covenants on Human Rights, to pursue policies directed to the full implementa-
tion of the rights contained therein.

Moreover, by its resolution 40/116 of the same date,'®> adopted also on the recommendation of
the Third Committee, '% the General Assembly, recognizing once again and with deeper concern the
burden that several coexisting reporting systems placed upon Member States that were parties to vari-
ous conventions, which in future might become more acute in relation to the ratification of other con-
ventions, took note with appreciation of the very comprehensive second report of the Secretary-
General on reporting obligations of States parties to the United Nations conventions on human
rights;'®” expressed its deep concern about the alarming number of reports overdue from many States
parties to the international conventions on human rights; took note with interest of Economic and
Social Council decision 1985/132 of 28 May 1985, by which, while maintaining the first six-year
cycle of the reporting procedures on the implementation of the International Covenant on Economic,
Social and Cultural Rights, the Council had decided to establish a nine-year period for the subsequent
cycles; expressed the belief that new timely steps were needed in order to ascertain better the most rel-
evant causes of the current situation regarding the non-submission of reports and to devise feasible
types of action intended to remove the difficulties being encountered; fully concurred with the consid-

105

49



erations and suggestions of the Secretary-General on the question of consolidating the guidelines of
the supervisory bodies entrusted with the consideration of reports of the States parties on the imple-
mentation of the conventions on human rights; and took note with appreciation of the compilation of
the general guidelines elaborated by the various supervisory bodies and of the list of articles dealing
with related rights under the five conventions, both of which were very helpful for States parties in the
preparation of their reports.

(ii) International Convention on the Elimination of All Forms of Racial Discrimination'®

In 1985, no additional State became party to the International Convention on the Elimination of
Al Forms of Racial Discrimination.

In its resolution 40/26 of 29 November 1985,'% adopted on the recommendation of the Third
Committee,''® the General Assembly requested those States that had not yet become parties to the
Convention on the Elimination of All Forms of Racial Discrimination to ratify it or accede thereto;
called upon States parties to the Convention to consider the possibility of making the declaration pro-
vided for in article 14 of the Convention; and reaffirmed once again its conviction that ratification of or
accession to the Convention on a universal basis and implementation of its provisions were necessary
for the realization of the objectives of the Second Decade to Combat Racism and Racial
Discrimination.''! And by its resolution 40/28 of the same date,''? adopted also on the recommenda-
tion of the Third Committee,''” the Assembly called upon Member States to adopt effective legisla-
tive, socio-economic and other measures in order to ensure the prevention or elimination of discrimi-
nation based on race, colour, descent or national or ethnic origin; further called upon the States parties
to the Convention to protect fully, by the adoption of the relevant legislative and other measures, in
conformity with the Convention, the rights of national or ethnic minorities and persons belonging to
such minorities, as well as the rights of indigenous populations; and commended the States parties to
the Convention on measures taken to ensure, within their jurisdiction, the availability of appropriate
recourse procedures for the victims of racial discrimination.

(iii) International Convention on the Suppression and Punishment of the Crime of Apartheid''*

In 1985, two more States became parties to the International Convention on the Suppression and
Punishment of the Crime of Apartheid.

By its resolution 40/27 of 29 November 1985,''* adopted on the recommendation of the Third
Committee,''® the General Assembly appealed once again to those States that had not yet done so to
ratify or to accede to the Convention without further delay, in particular those States that had jurisdic-
tion over transnational corporations operating in South Africa and Namibia and without whose coop-
eration such operations could not be halted; took note with appreciation of the report of the Group of
Three of the Commission on Human Rights, established in accordance with article IX of the Conven-
tion, and, in particular, of the conclusions and recommendations contained in that report;'!” and
requested the Commission on Human Rights to intensify, in cooperation with the Special Committee
against Apartheid, its efforts to compile periodically the progressive list of individuals, organizations,
institutions and representatives of States deemed responsible for crimes enumerated in article II of the
Convention, as well as those against whom or which legal proceedings had been undertaken.

(iv) Convention on the Elimination of All Forms of Discrimination against Women''8

In 1985, 20 more States became parties to the Convention on the Elimination of All Forms of
Discrimination against Women.

By its resolution 40/39 of 29 November 1985,'° adopted on the recommendation of the Third
Committee,'?° the General Assembly urged all States that had not yet ratified or acceded to the Con-
vention to do so as soon as possible, taking into account the World Conference to Review and
Appraise the Achievements of the United Nations Decade for Women: Equality, Development and
Peace, held at Nairobi from 15 to 26 July 1985; and also urged States parties to make all possible
efforts to submit their initial implementation reports in accordance with article 18 of the Convention
and the guidelines of the Committee on the Elimination of Discrimination against Women.
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(V) Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
12
Punishment !

By its resolution 40/128 of 13 December 1985, adopted on the recommendation of the Third
Committee, '2? the General Assembly expressed its satisfaction at the number of States that had signed
the Convention since it was opened for signature, ratification and accession on 4 February 1985;
requested all States that had not yet done so to sign and to ratify the Convention as a matter of priority;
and invited all States, upon ratification of or accession to the Convention, to consider the possibility of
making the declarations provided for in articles 21 and 22 of the Convention.

(2) Universal realization of the right of peoples to self-determination

By its resolution 40/24 of 29 November 1985,"** adopted on the recommendation of the Third
Comnmittee,'?® the General Assembly reaffirmed that the universal realization of the right of all peo-
ples, including those under colonial, foreign and alien domination, to self-determination was a funda-
mental condition for the effective guarantee and observance of human rights and for the preservation
and promotion of such rights. Furthermore, by its resolution 40/25'2® of the same date, adopted also
on the recommendation of the Third Committee,'?” the General Assembly called upon all States to
implement fully and faithfully all the resolutions of the United Nations regarding the exercise of the
right to self-determination and independence by peoples under colonial and foreign domination; reaf-
firmed the legitimacy of the struggle of peoples for their independence, territorial integrity, national
unity and liberation from colonial domination, apartheid and foreign occupation by all available
means, including armed struggle; and reaffirmed the inalienable right of the Namibian people, the Pal-
estinian people and all peoples under foreign and colonial domination to self-determination, national
independence, territorial integrity, national unity and sovereignty without foreign interference.

(3) Alternative approaches and ways and means within the United Nations system for
improving the effective enjoyment of human rights and fundamental freedoms

By its resolution 40/124 of 13 December 1985,'® adopted on the recommendation of the Third
Committee,'?? the General Assembly reiterated its request that the Commission on Human Rights
continue its current work on the overall analysis with a view to further promoting and improving
human rights and fundamental freedoms, in accordance with the provisions and concepts of General
Assembly resolution 32/130 of 16 December 1977 and other relevant texts; affirmed that a primary
aim of international cooperationr in the field of human rights was a life of freedom, dignity and peace
for all peoples and for each human being, that all human rights and fundamental freedoms were indi-
visible and interrelated and that the promotion of one category of rights should never exempt or excuse
States from the promotion and protection of the others; affirmed its profound conviction that equal
attention and urgent consideration should be given to the implementation, promotion and protection
of both civil and political and economic, social and cultural rights; reaffirmed that it was of paramount
importance for the promotion of human rights and fundamental freedoms that Member States should
undertake specific obligations through accession to, or ratification of , international instruments in that
field and, consequently, that the standard-setting work within the United Nations system in the field of
human rights and the universal acceptance and implementation of the relevant international instru-
ments should be encouraged; expressed concern at the current situation with regard to the achievement
of the objectives and goals for the establishment of the new international economic order and its
adverse effects on the full realization of human rights, in particular the right to development; and reaf-
firmed that the right to development was an inalienable human right.

Moreover, by its resolution 40/123 of the same date, ' adopted also on the recommendation of

the Third Committee, '?' the General Assembly emphasized the importance of developing, in accord-
ance with national legislation, effective national institutions for the protection and promotion of
human rights, and of maintaining their independence and integrity; and encouraged all Member States
to take appropriate steps for the establishment or, where they already existed, the strengthening of
national institutions for the protection and promotion of human rights.
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(4) Summary or arbitrary executions

By its resolution 40/143 of 13 December 1985,'* adopted on the recommendation of the Third
Committee,'*® the General Assembly strongly condemned the large number of summary or arbitrary
executions, including extra-legal executions, which continued to take place in various parts of the
world; demanded that the practice of summary or arbitrary executions be brought to an end; welcomed
Economic and Social Council resolution 1985/40 of 30 May 1985, in which the Council had decided
to continue the mandate of the Special Rapporteur for a further year and requested the Commission on
Human Rights to consider the question of summary or arbitrary executions as a matter of high priority
at its forty-second session; and again requested the Secretary-General to continue to use his best
endeavours in cases where the minimum standard of legal safeguards provided for in articles 6, 14 and
15 of the International Covenant on Civil and Political Rights appeared not to be respected.

(5) Measures to improve the situation and ensure the human rights
and dignity of all migrant workers

By its resolution 40/130 of 13 December 1985,'>* adopted on the recommendation of the Third
Committee, '*® the General Assembly, reiterating that, in spite of the existence of an already estab-
lished body of principles and standards, there was a need to make further efforts to improve the situa-
tion and ensure the human rights and dignity of all migrant workers and their families, took note with
satisfaction of the reports of the Working Group on the Drafting of an International Convention on the
Protection of the Rights of All Migrant Workers and Their Families, and, in particular, of the progress
made by the Working Group on the drafting, in second reading, of the draft convention.

(6) Declaration on the Human Rights of Individuals Who Are Not Nationals
of the Country in Which They Live

By its resolution 40/144 of 13 December 1985, adopted on the recommendation of the Third
Committee,'>” the General Assembly adopted the Declaration on the Human Rights of Individuals
Who Are Not Nationals of the Country in Which They Live, which was annexed to the resolution.

ANNEX

Declaration on the Human Rights of Individuals Who Are Not
Nationals of the Country in Which They Live

The General Assembly,

Considering that the Charter of the United Nations encourages universal respect for and observance of
the human rights and fundamental freedoms of all human beings, without distinction as to race, sex, language or
religion,

Considering that the Universal Declaration of Human Rights proclaims that all human beings are born free
and equal in dignity and rights and that everyone is entitled to all the rights and freedoms set forth in that Declara-
tion, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status,

Considering that the Universal Declaration of Human Rights proclaims further that everyone has the right to
recognition everywhere as a person before the law, that all are equal before the law and entitled without any dis-
crimination to equal protection of the law, and that all are entitled to equal protection against any discrimination in
violation of that Declaration and against any incitement to such discrimination,

Being aware that the States parties to the International Covenants on Human Rights undertake to guarantee
that the rights enunciated in these Covenants will be exercised without discrimination of any kind as to race,
colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status,

Conscious that, with improving communications and the development of peaceful and friendly relations
among countries, individuals increasingly live in countries of which they are not nationals,

Reaffirming the purposes and principles of the Charter of the United Nations,

Recognizing that the protection of human rights and fundamental freedoms provided for in international
instruments should also be ensured for individuals who are not nationals of the country in which they live,

Proclaims this Declaration:
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Article 1

For the purposes of this Declaration, the term ““alien” shall apply, with due regard to qualifications made in
subsequent articles, to any individual who is not a national of the State in which he or she is present.

-Article 2

1. Nothing in this Declaration shall be interpreted as legitimizing the illegal entry into and presence in a
State of any alien, nor shall any provision be interpreted as restricting the right of any State to promulgate laws and
regulations concerning the entry of aliens and the terms and conditions of their stay or to establish differences
between nationals and aliens. However, such laws and regulations shall not be incompatible with the international
legal obligations of that State, including those in the field of human rights.

2. This Declaration shall not prejudice the enjoyment of the rights accorded by domestic law and of the
rights which under international law a State is obliged to accord to aliens, even where this Declaration does not rec-
ognize such rights or recognizes them to a lesser extent.

Article 3

Every State shall make public its national legislation or regulations affecting aliens.

Article 4

Aliens shall observe the laws of the State in which they reside or are present and regard with respect the cus-
toms and traditions of the people of that State.

Article 5
1. Aliens shall enjoy, in accordance with domestic law and subject to the relevant international obligations
of the State in which they are present, in particular the following rights:

(a) The right to life and security of person; no alien shall be subjected to arbitrary arrest or detention; no
alien shall be deprived of his or her liberty except on such grounds and in accordance with such procedures as are
established by law;

(b) The right to protection against arbitrary or unlawful interference with privacy, family, home or corre-
spondence;

(¢) The right to be equal before the courts, tribunals and all other organs and authorities administering jus-
tice and, when necessary, to free assistance of an interpreter in criminal proceedings and, when prescribed by law,
other proceedings;

(d) The right to choose a spouse, to marry, to found a family;

(e) The right to freedom of thought, opinion, conscience and religion; the right to manifest their religion or
beliefs, subjects only to such limitations as are prescribed by law and are necessary to protect public safety, order,
health or morals or the fundamental rights and freedoms of others;

(f) The right to retain their own language, culture and tradition;

(g) Therightto transfer abroad earnings, savings or other personal monetary assets, subject to domestic cur-
rency regulations.

2. Subject to such restrictions as are prescribed by law and which are necessary in a democratic society to
protect national security, public safety, public order, public health or morals or the rights and freedoms of others,
and which are consistent with the other rights recognized in the relevant international instruments and those set
forth in this Declaration, aliens shall enjoy the following rights:

(a) The right to leave the country;

(b) The right to freedom of expression;

(c) The right to peaceful assembly;

(d) The right to own property alone as well as in association with others, subject to domestic law.

3. Subject to the provisions referred to in paragraph 2, aliens lawfully in the territory of a State shall enjoy
the right to liberty of movement and freedom to choose their residence within the borders of the State.

4. Subject to national legislation and due authorization, the spouse and minor or dependent children of an
alien lawfully residing in the territory of a State shall be admitted to accompany, join and stay with the alien.
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Article 6

No alien shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment and, in par-
ticular, no alien shall be subjected without his or her free consent to medical or scientific experimentation.

Article 7

An alien lawfully in the territory of a State may be expelled therefrom only in pursuance of a decision reached
in accordance with law and shall, except where compelling reasons of national security otherwise require, be
allowed to submit the reasons why he or she should not be expelled and to have the case reviewed by, and be repre-
sented for the purpose before, the competent authority or a person or persons specially designated by the competent
authority. Individual or collective expulsion of such aliens on grounds of race, colour, religion, culture, descent or
national or ethnic origin is prohibited.

Article 8

1. Aliens lawfully residing in the territory of a State shall also enjoy, in accordance with the national laws,
the following rights, subject to their obligations under article 4:

(a) Therightto safe and healthy working conditions, to fair wages and equal remuneration for work of equal
value without distinction of any kind, in particular, women being guaranteed conditions of work not inferior to
those enjoyed by men, with equal pay for equal work;

(b) The right to join trade unions and other organizations or associations of their choice and to participate in
their activities. No restrictions may be placed on the exercise of this right other than those prescribed by law and
which are necessary, in a democratic society, in the interests of national security or public order or for the protec-
tion of the rights and freedoms of others;

(¢) The right to health protection, medical care, social security, social services, education, rest and leisure,
provided that they fulfil the requirements under the relevant regulations for participation and that undue strain is not
placed on the resources of the State.

2. With a view to protecting the rights of aliens carrying on lawful paid activities in the country in which
they are present, such rights may be specified by the Governments concerned in multilateral or bilateral
conventions.

Article 9

No alien shall be arbitrarily deprived of his or her lawfully acquired assets.

Article 10

Any alien shall be free at any time to communicate with the consulate or diplomatic mission of the State of
which he or she is a national or, in the absence thereof, with the consulate or diplomatic mission of any other State
entrusted with the protection of the interests of the State of which he or she is a national in the State where he or she
resides. .

(7) Question of a convention on the rights of the child

By its resolution 40/113 of 13 December 1985,'*® adopted on the recommendation of the Third
Committee, > the General Assembly, convinced that an international convention on the rights of the
child would make a positive contribution to ensuring the protection of children’s rights and their well-
being, invited all Member States to offer their active contribution to the completion of the draft con-
vention on the rights of the child at the forty-second session of the Commission on Human Rights.

(8) Elimination of all forms of religious intolerance

By its resolution 40/109 of 13 December 1985, adopted on the recommendation of the Third
Committee,'*! the General Assembly, reaffirming its resolution 36/55 of 25 November 1981, in which
it proclaimed the Declaration on the Elimination of All Forms of Intolerance and of Discrimination
Based on Religion or Belief,'*? reaffirmed that freedom of thought, conscience, religion and belief
was a right guaranteed to all without discrimination; urged States, therefore, in accordance with their
respective constitutional systems, to provide, where they had not already done so, adequate constitu-
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tional and legal guarantees of freedom of thought, conscience, religion and belief; and endorsed the
request of the Commission on Human Rights to the Secretary-General, contained in its resolution
1985/51 of 14 March 1985,"*? to prepare a compendium of the national legislation and regulations of
States on the question of freedom of religion or belief, with particular regard to the measures taken to
combat intolerance or discrimination in that field.

(9) Measures to be taken against Nazi, Fascist and neo-Fascist activities and all other forms of
totalitarian ideologies and practices based on racial intolerance, hatred and terror

By its resolution 40/148 of 13 December 1985,'** adopted on the recommendation of the Third
Committee, ' the General Assembly again condemned all totalitarian or other ideologies and prac-
tices, including Nazi, Fascist and neo-Fascist ideologies, based on racial or ethnic exclusiveness or
intolerance, hatred and terror, which deprived people of basic human rights and fundamental free-
doms and equality of opportunity, and expressed its determination to combat those ideologies and
practices; urged all States to draw attention to the threat to democratic institutions by the above-
mentioned ideologies and practices and to consider taking measures, in accordance with their national
constitutional systems and with the provisions of the Universal Declaration of Human Rights and the
International Covenants on Human Rights, to prohibit or otherwise deter activities by groups or orga-
nizations or whoever was practising those ideologies; and invited Member States to adopt, in accord-
ance with their national constitutional systems and with the provisions of the above-mentioned Decla-
ration and Covenants, as a matter of high priority, measures declaring punishable by law any dissem-
ination of ideas based on racial superiority or hatred and of war propaganda, including Nazi, Fascist
and neo-Fascist ideologies.

(10) Human rights and scientific and technological developments

By its resolution 40/112 of 13 December 1985,"* adopted on the recommendation of the Third
Committee,’*” the General Assembly stressed the importance of the implementation by all States of
the provisions and principles contained in the Declaration on the Use of Scientific and Technological
Progress in the Interests of Peace and for the Benefit of Mankind’*® in order to promote human rights
and fundamental freedoms.

Moreover, by its resolution 40/110 of the same date, *” adopted also on the recommendation of
the Third Committee,'>® the General Assembly, reaffirming its conviction that detention of persons
in mental institutions on account of their political views or on other non-medical grounds was a viola-
tion of their human rights, again urged the Commission on Human Rights and, through it, the
Subcommission on Prevention of Discrimination and Protection of Minorities to expedite their con-
sideration of the draft body of guidelines, principles and guarantees, so that the Commission could
submit its views and recommendations, including a draft body of guidelines, principles and guaran-
tees, to the General Assembly at its forty-second session, through the Economic and Social Council.

149

(f) Crime prevention and criminal justice

(1) Seventh United Nations Congress on the Prevention of Crime
and the Treatment of Offenders

By its resolution 40/32 of 29 November 1985,'*' adopted on the recommendation of the Third
Committee, '*? the General Assembly expressed its satisfaction with the report of the Seventh United
Nations Congress on the Prevention of Crime and the Treatment of Offenders;'** approved the Milan
Plan of Action,'>* adopted by consensus by the Seventh Congress, as a useful and effective means of
strengthening international cooperation in the field of crime prevention and criminal justice; and rec-
ommended the Guiding Principles for Crime Prevention and Criminal Justice in the Context of Devel-
opment and a New International Economic Order'* for national, regional and international action, as
appropriate, taking into account the political, economic, social and cultural circumstances and tradi-
tions of each country on the basis of the principles of the sovereign equality of States and of non-
interference in their internal affairs.
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Moreover, by its resolution 40/33 of the same date,'® adopted on the recommendation of the

Third Committee, >’ the General Assembly adopted the United Nations Standard Minimum Rules for
the Administration of Juvenile Justice recommended by the Seventh Congress, contained in the annex
to the resolution, and approved the recommendation of the Congress that the Rules should be known
as “the Beijing Rules”; invited Member States to adopt, wherever this was necessary, their national
legislation, policies and practices, particularly in training juvenile justice personnel, to the Beijing
Rules and to bring the Rules to the attention of relevant authorities and to the public in general; and
called upon the Committee on Crime Prevention and Control to formulate measures for the effective
implementation of the Beijing Rules, with the assistance of the United Nations institutes on the pre-
vention of crime and the treatment of offenders. Furthermore, by its resolution 40/146 of 13 Decem-
ber 1985,'® adopted also on the recommendation of the Third Committee,'*® the General Assembly,
guided by the principles embodied in articles 3, 5, 9, 10 and 11 of the Universal Declaration of Human
Rights, as well as the relevant provisions of the International Covenant on Civil and Political Rights,
in particular article 6, which explicitly stated that no one shall be arbitrarily deprived of his life, wel-
comed the Basic Principles on the Independence of the Judiciary, adopted unanimously by the Sev-
enth Congress,'® and invited Governments to respect them and to take them into account within the
framework of their national legislation and practice; took note with appreciation of the Model Agree-
ment on the Transfer of Foreign Prisoners and recommendations on the treatment of foreign
prisoners,’®! also adopted unanimously by the Seventh Congress, and invited Member States to take
the Model Agreement into account in establishing treaty relations with other Member States or in
revising existing treaty relations; also took note with appreciation of the recommendations made by
the Congress with a view to ensuring more effective application of existing standards, in particular the
Standard Minimum Rules for the Treatment of Prisoners, the Code of Conduct for Law Enforcement
Officials, ' and safeguards guaranteeing the rights of those facing the death penalty; and called upon
Member States to spare no effort in providing for adequate mechanisms, procedures and resources so
as to ensure the implementation of those recommendations, both in law and in practice.

(2) Convention on the Prevention and Punishment of the Crime of Genocide'®?

By its resolution 40/142 of the 13 December 1985,'®* adopted on the recommendation of the
Third Committee,'®” the General Assembly once again strongly condemned the crime of genocide;
reaffirmed the necessity of international cooperation in order to liberate mankind from such an odious
scourge; took note with appreciation of the fact that many States had ratified the Convention or had
acceded thereto; and urged those States that had not yet become parties to the Convention to ratify it or
accede thereto without further delay.

(3) Declaration of Basic Principles of Justice for Victims
of Crime and Abuse of Power

By its resolution 40/34 of 29 November 1985,'%6 adopted on the recommendation of the Third
Committee,'®” the General Assembly affirmed the necessity of adopting national and international
measures in order to secure the universal and effective recognition of, and respect for, the rights of vic-
tims of crime and of abuse of power; and adopted the Declaration of Basic Principles of Justice for
Victims of Crime and Abuse of Power, annexed to the resolution, which was designed to assist Gov-
ernments and the international community in their efforts to secure justice and assistance for victims
of crime and victims of abuse of power.

4. LAW OF THE SEA

Status of the United Nations Convention on the Law of the Sea'®

Asof 31 December 1985, 159 States had signed and 25 States and the United Nations Council for
Namibia had ratified the United Nations Convention on the Law of the Sea.
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Preparatory Commission for the International Seabed Authority and
the International Tribunal for the Law of the Sea'®®

The Preparatory Commission met twice during 1985. It held its third session at Kingston,
Jamaica, from 11 March to 4 April 1985, and a meeting at Geneva, from 12 August to 4 September
1985.

During the Geneva meeting the Commission adopted a Declaration'” in which it recalled the
Declaration of Principles in General Assembly resolution 2749 (XXV) of 17 December 1970 pro-
claiming that the deep seabed and its resources were the common heritage of mankind, and that article
137 of the Convention on the Law of the Sea proclaimed that ““no State or natural or juridical person
shall claim, acquire or exercise rights with respect to the minerals recovered from the Area except in
accordance with Part IX of the Convention™. It expressed its deep concern that some States had under-
taken certain actions which undermined the Convention and which were contrary to the mandate of
the Preparatory Commission. The Commission declared that any claim, agreement or action regard-
ing the Area and its resources undertaken outside the Preparatory Commission which was incompati-
ble with the United Nations Convention on the Law of the Sea and its related resolutions should not be
recognized and rejected “such claim, agreement or action as a basis for creating legal rights and
regards it wholly illegal™.

The plenary of the Commission completed the second reading of the draft rules of procedure of
the Assembly and had provisionally adopted a considerable number of those rules. The plenary also
began consideration of the draft rules of procedure of the Council.

The four Special Commissions of the Preparatory Commission had been considering the substan-
tive work allocated to them. Special Commission 1, which was undertaking studies on the problems
which would be encountered by developing land-based producer States from seabed mineral produc-
tion, continued its consideration of the data and information on the mineral market, the identification
of developing land-based producer States most likely to be affected and possible measures that might
be taken in the event of adverse effects. Special Commission 2, which was preparing for the establish-
ment of the Enterprise, considered a project profile for a deep seabed mining operation. The other
important subject discussed was that of training in relation to the manpower requirements of the Enter-
prise. Special Commission 3, which was preparing the rules, regulations and procedures for the
exploration and exploitation of the deep seabed, began consideration of the draft regulations on pros-

- pecting, exploration and exploitation of polymetallic nodules in the Area. Special Commission 4,
which was dealing with the preparation of recommendations regarding practical arrangements for the
establishment of the International Tribunal for the Law of the Sea, continued its examination of the
draft rules of procedure for the Tribunal. The Commission also considered a draft set of rules dealing
with procedures for the prompt release of vessels and crew.

The Secretary-General’s report in its part two also provided a general overview of the activities
of the Office of the Special Representative of the Secretary-General for the Law of the Sea.

Consideration by the General Assembly

By its resolution 40/63 of 10 December 1985,'”" the General Assembly recalled the historic sig-
nificance of the United Nations Convention on the Law of the Sea as an important contribution to the
maintenance of peace, justice and progress for all peoples of the world; called upon all States that had
not done so to consider ratifying or acceding to the Convention at the earliest possible date; took note
of the Declaration adopted by the Preparatory Commission for the Seabed Authority and for the Inter-
national Tribunal for the Law of the Sea on 30 August 1985; called for an early adoption of the rules for
registration of pioneer investors in order to ensure the effective implementation of resolution II of the
Third United Nations Conference on the Law of the Sea, including the registration of pioneer inves-
tors; and called upon the Secretary-General to continue to assist States in the implementation of the
Convention and in the development of a consistent and uniform approach to the new legal regime
thereunder, as well as in their national, subregional and regional efforts towards the full realization of
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the benefits therefrom and invited the organs and organizations of the United Nations system to coop-
erate and lend assistance in those endeavours.

5. INTERNATIONAL COURT OF JUSTICE'!"*173
Cases before the Court
A. CONTENTIOUS CASES BEFORE THE FULL COURT

(i) Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America)'™*

By a letter dated 18 January 1985, the Agent of the United States made it known that, notwith-
standing the Judgment of 26 November 1984, in the view of the United States *‘the Court is without
jurisdiction to entertain the dispute and that the Nicaraguan Application of 9 April 1984 is inadmissi-
ble” and that accordingly “the United States intends not to participate in any further proceedings in
connection with this case”. On 22 January 1985 the Agent of Nicaragua informed the President that
his Government maintained its Application and availed itself of the rights provided for in Article 53 of
the Statute whenever one of the Parties does not appear before the Court or fails to defend its case.

By an Order dated 22 January 1985,'"* the President fixed time-limits for the filing of pleadings
on the merits. The Government of Nicaragua filed its Memorial within the prescribed time-limit (30
April 1985). No Counter-Memorial was filed by the Government of the United States within the time-
limit allotted to it, which expired on 31 May 1985, nor did it request any extension of the time-limit.

Between 12 and 20 September 1985, the Court held nine public sittings during which arguments
were presented on behalf of Nicaragua. Five witnesses called by Nicaragua gave evidence before the
Court. The United States was not represented at the sittings.

(ii) Continental Shelf (Libyan Arab Jamahiriya/Malta)'"®

Between 26 November and 14 December 1984, and 4 and 24 February 1985, the Court held 25
public sittings during which speeches were made on behalf of the Libyan Arab Jamahiriya and Malta.

On 3 June 1985, the Court at a public sitting delivered its Judgment,'?” of which a summary out-
line and the complete text of the operative clause are given below.

Proceedings and Submissions of the Parties (paras. 1-13)

The Court begins by recapitulating the various stages in the proceedings and setting out the provi-
sions of the Special Agreement concluded between the Libyan Arab Jamahiriya and Malta for the pur-
pose of submitting to the Court the dispute between them concerning the detimitation of their respec-
tive continental shelves.

By Article 1 of the Special Agreement, the Court is requested to decide the following question:

“What principles and rules of international law are applicable to the delimitation of the area
of continental shelf which appertains to the Republic of Malta and the area of continental shelf
which appertains to the Libyan Arab Republic, and how in practice such principles and rules can
be applied by the two Parties in this particular case in order that they may without difficulty
delimit such area by an agreement as provided in Article 1I1.”

According to Article III:

“Following the final decision of the International Court of Justice the Government of the
Republic of Malta and the Government of the Libyan Arab Republic shall enter into negotiations
for determining the area of their respective continental shelves and for concluding an agreement
for that purpose in accordance with the decision of the Court.”

Having described the geographical context (paras. 14-17) in which the delimitation of the conti-
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nental shelf, the subject of the proceedings, is to be carried out, the Court explains its approach to the
task which it has to discharge (paras. 18-23).

The Parties agree on the task of the Court as regards the definition of the principles and rules of
international law applicable in the case, but disagree as to the way in which the Court is to indicate the
practical application of these principles and rules. Malta takes the view that the applicable principles
and rules are to be implemented in practice by the drawing of a specific line (in this case, a median
line) whereas Libya maintains that the Court’s task does not extend to the actual drawing of the delim-
itation line. Having examined the intentions of the Parties to the Special Agreement, from which its
jurisdiction derives, the Court considers that it is not debarred by the terms of the Special Agreement
from indicating a delimitation line.

Turning to the scope of the Judgment, the Court emphasizes that the delimitation contemplated
by the Special Agreement relates only to areas of continental shelf ““which appertain” to the Parties, to
the exclusion of areas which might ‘“‘appertain” to a third State. Although the Parties have in effect
invited the Court not to limit its Judgment to the area in which theirs are the sole competing claims, the
Court does not regard itself as free to do so, in view of the interest shown in the proceedings by Italy,
which in 1984 submitted an Application for permission to intervene under Article 62 of the Statute, an
Application which the Court found itself unable to grant. As the Court had previously indicated in its
Judgment of 21 March 1984, the geographical scope of the present decision must be limited, and must
be confined to the area in which, according to information supplied by Italy, that State has no claims to
continental shelf rights. Thus the Court ensures to Italy the protection which is sought to obtain by
intervening. In view of the geographical location of these claims the Court limits the area within which
it will give its decision, on the east by the 15° 10’ E meridian, including also that part of the meridian
which is south of the 34° 30’ N parallel, and on the west by excluding a pentagonal area bounded on
the east by the 13° 50’ E meridian. The Parties have no grounds for complaint since, as the Court says,
by expressing a negative opinion on the Italian Application to intervene, they had shown their prefer-
ence for a restriction in the geographical scope of the Judgment which the Court would be required to

deliver.
*

The Court observes that no decisive role is played in the present case by considerations derived
from the history of the dispute, or from legislative and exploratory activities in relation to the conti-
nental shelf (paras. 24 and 25). In these the Court finds neither acquiescence by either Party to claims
by the other, nor any helpful indication of any view of either Party as to what would be equitable differ-
ing in any way from the view advanced by that Party before the Court. Its decision must accordingly
be based upon the application to the submissions made before it of principles and rules of international

law.
*

The applicable principles and rules of international law (paras. 26-35)

The two Parties agree that the dispute is to be governed by customary international law. Malta is
a party to the 1958 Geneva Convention on the Continental Shelf, while Libya is not; both Parties have
signed the 1982 United Nations Convention on the Law of the Sea, but that Convention has not yet
entered into force. However, the Parties are in accord in considering that some of its provisions consti-
tute the expression of customary law, while holding different views as to which provisions have this
status. In view of the major importance of this Convention—which has been adopted by an over-
whelming majority of States—it is clearly the duty of the Court to consider how far any of its provi-
sions may be binding upon the Parties as a rule of customary law.

In this context the Parties have laid some emphasis on a distinction between the law applicable to
the basis of entitlement to areas of continental shelf and the law applicable to the delimitation of areas
of shelf between neighbouring States. On the second point, which is governed by article 83 of the
1982 Convention, the Court notes that the Convention sets a goal to be pursued, namely *‘to achieve
an equitable solution”, but is silent as to the method to be followed to achieve it, leaving it to States
themselves, or to the courts, to endow this standard with specific content. It also points out that both
Parties agree that, whatever the status of article 83 of the 1982 Convention, the delimitation is to be
effected in accordance with equitable principles and taking account of all relevant circumstances.
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However, on the legal basis of title to continental shelf rights the views of the Parties are irrecon-
cilable. For Libya, the natural prolongation of the land territory of a State into the sea remains the fun-
damental basis of legal title to continental shelf areas. For Malta, continental shelf rights are no longer
defined in the light of physical criteria; they are controlled by the concept of distance from the coast.

In the view of the Court, the principles and rules underlying the regime of the exclusive economic
zone cannot be left out of consideration in the present case, which relates to the delimitation of the
continental shelf. The two institutions are linked together in modern law, and one of the relevant cir-
cumstances to be taken into account for the delimitation of the continental shelf of a State is the legally
permissible extent of the exclusive economic zone appertaining to that same State. The institution of
the exclusive economic zone, with its rule on entitlement by reason of distance, is shown by the prac-
tice of States to have become a part of customary law; and although the institutions of the continental
shelf and the exclusive economic zone are different and distinct, the rights which the exclusive eco-
nomic zone entails over the sea-bed of the zone are defined by reference to the regime laid down for the
continental shelf. Although there can be a continental shelf where there is no exclusive economic
zone, there cannot be an exclusive economic zone without a corresponding continental shelf. It fol-
lows that, for juridical and practical reasons, the distance criterion must now apply to the continental
shelf as well as to the exclusive economic zone; and this quite apart from the provision as to distance in
article 76 of the 1982 Convention. Within 200 miles of the coast, natural prolongation is in part
defined by distance from the shore. The concepts of natural prolongation and distance are not opposed
but complementary; and both remain essential elements in the juridical concept of the continental
shelf. The Court is thus unable to accept the Libyan contention that distance from the coast is not a rel-
evant element for the decision of the present case.

The Libyan “rift zone” argument (paras. 36-41)

The Court goes on to consider Libya’s argument based on the existence of a “‘rift zone” in the
region of the delimitation. From Libya’s contention that the natural prolongation, in the physical
sense, of the land territory into the sea is still a primary basis of title to continental shelf, it would fol-
low that, if there exists a fundamental discontinuity between the shelf area adjacent to one Party and
the shelf area adjacent to the other, the boundary should lie along the general line of that fundamental
discontinuity. According to Libya, in the present case there are two distinct continental shelves
divided by what it calls the “‘rift zone”, and it is ““within, and following the general direction of, the
Rift Zone”’ that the delimitation should be carried out.

The Court takes the view that, since the development of the law enables a State to claim continen-
tal shelf up to as far as 200 miles from its coast, whatever the geological characteristics of the corre-
sponding seabed and subsoil, there is no reason to ascribe any role to geological or geophysical factors
within that distance. Since in the present instance the distance between the coasts of the Parties is less
than 400 miles, so that no geophysical feature can lie more than 200 miles from each coast, the “rift
zone” cannot constitute a fundamental discontinuity terminating the southward extension of the Mal-
tese shelf and the northward extension of the Libyan as if it were some natural boundary. Moreover,
the need to interpret the evidence advanced for and against the Libyan argument would compel the
Court first to make a determination upon a disagreement between scientists of distinction as to the
more plausibly correct interpretation of apparently incomplete scientific data, a position which it can-
not accept. It therefore rejects the so-called ‘‘rift zone’” argument of Libya.

Malta’s argument respecting the primacy of equidistance (paras. 42-44)

Neither, however, is the Court able to accept Malta’s argument that the new importance of the
idea of distance from the coast has conferred a primacy on the method of equidistance for the purposes
of delimitation of the continental shelf, at any rate between opposite States, as is the case with the
coasts of Malta and Libya. Malta considers that the distance principle requires that, as a starting-point
of the delimitation process, consideration must be given to an equidistance line, subject to verification
of the equitableness of the result achieved by this initial delimitation. The Court is unable to accept
that, even as a preliminary step towards the drawing of a delimitation line, the equidistance method is
one which must necessarily be used. It is neither the only appropriate method of delimitation, nor the
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only permissible point of departure. Moreover, the Court considers that the practice of States in this
field falls short of proving the existence of a rule prescribing the use of equidistance, or indeed of any
method, as obligatory.

Equitable principles (paras. 45-47)

The Parties agree that the delimitation of the continental shelf must be effected by the application
of equitable principles in all the relevant circumstances in order to achieve an equitable result. The
Court lists some of these principles: the principle that there is to be no question of refashioning geogra-
phy; the principle of non-encroachment by one Party on areas appertaining to the other; the principle
of the respect due to all relevant circumstances; the principle that ‘““equity does not necessarily imply
equality” and that there can be no question of distributive justice.

The relevant circumstances (paras. 48-54)

The Court has still to assess the weight to be accorded to the relevant circumstances for the pur-
poses of the delimitation. Although there is no closed list of considerations which a court may invoke,
the Court emphasizes that the only ones which will qualify for inclusion are those which are pertinent
to the institution of the continental shelf as it has developed within the law, and to the application of
equitable principles to its delimitation.

Thus it finds to be unfounded in the practice of States, in the jurisprudence or in the work of the
Third United Nations Conference on the Law of the Sea the argument of Libya that the land mass pro-
vides the legal justification of entitlement to continental shelf rights, such that a State with a greater
land mass would have a more intense natural prolongation. Nor does the Court consider, contrary to
the contentions advanced by Malta, that a delimitation should be influenced by the relative economic
position of the two States in question. Regarding the security or defence interests of the two Parties,
the Court notes that the delimitation which will result from the application of the present Judgment is
not so near to the coast of either Party as to make these questions a particular consideration. As for the
treatment of islands in continental shelf delimitation, Malta has drawn a distinction between island
States and islands politically linked to a mainland State. In this connection the Court merely notes
that, Malta being independent, the relationship of its coasts with the coasts of its neighbours is differ-
ent from what it would be if it were part of the territory of one of them. This aspect of the matter also
seems to the Court to be linked to the position of the Maltese islands in the wider geographical context,
to which it will return.

The Court rejects another argument of Malta, derived from the sovereign equality of States,
whereby the maritime extensions generated by the sovereignty of each State must be of equal juridical
value, whatever the length of the coasts. The Court considers that if coastal States have an equal enti-
tlement, ipso jure and ab initio, to their continental shelves, this does not imply an equality in the
extent of these shelves, and thus reference to the length of coasts as a relevant consideration cannot be
excluded a priori.

Proportionality (paras. 55-59)

The Court then considers the role to be assigned in the present case to proportionality, Libya hav-
ing attached considerable importance to this factor. It recalls that, according to the jurisprudence, pro-
portionality is one possibly relevant factor among several others to be taken into account, without ever
being mentioned among “‘the principles and rules of international law applicable to the delimitation”
or as “a general principle providing an independent source of rights to areas of continental shelf”.
Libya’s argument, however, goes further. Once the submission relating to the rift zone has been dis-
missed, there is no other element in the Libyan submissions, apart from the reference to the lengths of
coastline, which is able to afford an independent principle and method for drawing the boundary. The
Court considers that to use the ratio of coastal lengths as self-determinative of the seaward reach and
area of continental shelf proper to each is to go far beyond the use of proportionality as a test of equity,
in the sense employed in the case concerning the Continental Shelf (Tunisia/Libyan Arab Jamahiriya).
Such use finds no support in the practice of States or their public statements, or in the jurisprudence.

*
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The delimitation operation and the drawing of a provisional equidistance line (paras. 60-64)

In order to apply the equitable principles which were elicited by taking account of the relevant
circumstances, the Court proceeds by stages; it begins by making a provisional delimitation, which it
then compares with the requirements derived from other criteria which may call for an adjustment of
this initial result.

Stating that the law applicable to the present dispute is based on the criterion of distance in rela-
tion to the coast (the principle of adjacency measured by distance), and noting that the equitableness of
the equidistance method is particularly marked in cases where the delimitation concerns States with
opposite coasts, the Court considers that the tracing of a median line between the coasts of Malta and
Libya, by way of a provisional step in a process to be continued by other operations, is the most judi-
cious manner of proceeding with a view to the eventual achievement of an equitable result. The equi-
distance method is not the only possible method, and it must be demonstrated that it in fact leads to an
equitable result—this can be ascertained by examining the result to which it leads in the context of
applying other equitable principles to the relevant circumstances. At this stage, the Court explains that
it finds it equitable not to take account of the uninhabited Maltese island of Filfla in the construction of
the provisional median line between Malta and Libya, in order to eliminate the disproportionate effect
which it might have on the course of this line. '

Adjustment of the equidistance line, taking account especially of the lengths of the respective coasts of
the Parties (paras. 65-73)

The Court examines whether, in assessing the equitableness of the result, certain relevant cir-
cumstances may carry such weight as to justify their being taken into account, requiring an adjustment
of the median line which has provisionally been drawn.

One point argued before the Court has been the considerable disparity in the lengths of the rele-
vant coasts of the Parties. Here, the Court compares Malta's coasts with the coasts of Libya between
Ras Ajdir (the boundary with Tunisia) and Ras Zarrug (15° 10’) and notes that there is a marked dispar-
ity between the lengths of these coasts, since the Maltese coast is 24 miles long and the Libyan coast
192 miles long. This is a relevant circumstance which warrants an adjustment of the median line,
to attribute a greater area of shelf to Libya. However, it remains to determine the extent of this
adjustment.

A further geographical feature must be taken into consideration as a relevant circumstance: this is
the southern location of the coasts of the Maltese islands, within the general geographical context in
which the delimitation is to be effected. The Court points to a further reason for not accepting the
median line, without adjustment, as an equitable boundary: namely that this line is to all intents and
purposes controlled on each side, in its entirety, by a handful of salient points on a short stretch of
the coast (two points 11 miles apart for Malta; several points concentrated immediately east of Ras
Tadjoura for Libya).

The Court therefore finds it necessary that the delimitation line be adjusted so as to lie closer to
the coasts of Malta. The coasts of the Parties being opposite to each other, and the equidistance line
lying broadly west to east, this adjustment can be satisfactorily and simply achieved by transposing it
in an exactly northward direction.

The Court then establishes what should be the extreme limit of such a transposition. It reasons as
follows: were it supposed that the Maltese islands were part of Italian territory, and that there was a
question of the delimitation of the continental shelf between Libya and Italy, the boundary would be
drawn in the light of the coasts of Libya to the south and of Sicily to the north. However, account
would have to be taken of the islands of Malta, so that this delimitation would be located somewhat
south of the median line between Sicily and Libya. Since Malta is not part of Italy, but is an indepen-
dent State, it cannot be the case that, as regards continental shelf rights, it will be in a worse position
because of its independence. It is therefore reasonable to assume that an equitable boundary between
Libya and Malta must be to the south of a notional median line between Libya and Sicily. That line
intersects the 15° 10" E meridian at a latitude of approximately 34° 36’ N. The median line between
Malta and Libya (drawn to exclude the islet of Filfla) intersects the 15° 10’ E meridian at a latitude of
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approximately 34° 12’ N. A transposition northwards of 24’ of latitude of the Malta-Libya median line
would therefore be the extreme limit of such an adjustment.

Having weighed up the various circumstances in the case as previously indicated, the Court con-
cludes that a shift of about two thirds of the distance between the Malta-Libya median line and the line
located 24’ further north gives an equitable result, and that the delimitation line is to be produced by
transposing the median line northwards through 18’ of latitude. It will intersect the 15° 10’ E meridian
at approximately 34° 30’ N. It will be for the Parties and their experts to determine the exact position.

The test of proportionality (paras. 74-75)

While considering that there is no reason of principle why a test of proportionality, based on the
ratio between the lengths of the relevant coasts and the areas of shelf attributed, should not be
employed to verify the equity of the result, the Court states that there may be certain practical difficul-
ties which render this test inappropriate. They are particularly evident in the present case, inter alia,
because the area to which the Judgment will apply is limited by reason of the existence of claims of
third States, and to apply the proportionality test simply to the areas within these limits would be unre-
alistic. However, it seems to the Court that it can make a broad assessment of the equity of the result
without attempting to express it in figures. It concludes that there is certainly no manifest dispropor-
tion between areas of shelf attributed to each of the Parties, such that it might be claimed that the
requirements of the test of proportionality as an aspect of equity are not satisfied.

The Court presents a summary of its conclusions (paras. 76-78) and its decision, the full text of
which follows (para. 79):

QOperative clause (para. 79)

*‘For these reasons,
THE COURT,
by fourteen votes to three,

finds that, with reference to the areas of continental shelf between the coasts of the Parties
within the limits defined in the present Judgment, namely the meridian 13° 50’ E and the merid-
ian 15° 10’ E:

A. The principles and rules of international law applicable for the delimitation, to be
effected by agreement in implementation of the present Judgment, of the areas of continental
shelf appertaining to the Socialist People’s Libyan Arab Jamahiriya and to the Republic of Malta
respectively, are as follows:

(1) the delimitation is to be effected in accordance with equitable principles and taking account
of all relevant circumstances, so as to arrive at an equitable result;

(2) the area of continental shelf to be found to appertain to either Party not extending more than
200 miles from the coast of the Party concerned, no criterion for delimitation of shelf areas
can be derived from the principle of natural prolongation in the physical sense.

B. The circumstances and factors to be taken into account in achieving an equitable

delimitation in the present case are the following:

(1) the general configuration of the coasts of the Parties, their oppositeness, and their relation-
ship to each other within the general geographical context;

(2) the disparity in the lengths of the relevant coasts of the Parties and the distance between
them;

(3) the need to avoid in the delimitation any excessive disproportion between the extent of the
continental shelf areas appertaining to the coastal State and the length of the relevant part of
its coast, measured in the general direction of the coastlines.

C. Inconsequence, an equitable result may be arrived at by drawing, as a first stage in the
process, a median line every point of which is equidistant from the low-water mark of the rele-
vant coast of Malta (excluding the islet of Filfla), and the low-water mark of the relevant coast of
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Libya, that initial line being then subject to adjustment in the light of the above-mentioned cir-
cumstances and factors.

D. The adjustment of the median line referred to in subparagraph C above is to be effected
by transposing that line northwards through eighteen minutes of latitude (so that it intersects the
meridian 15° 10’ E at approximately latitude 34° 30’ N), such transposed line then constituting
the delimitation line between the areas of continental shelf appertaining to the Socialist People’s
Libyan Arab Jamahiriya and to the Republic of Malta respectively.

IN FAVOUR: President Elias; Vice-President Sette-Camara; Judges Lachs, Morozov,

Nagendra Singh, Ruda, Ago, El-Khani, Sir Robert Jennings, de Lacharri¢re, Mbaye,
Bedjaoui; Judges ad hoc Valticos, Jiménez de Aréchaga.
AGAINST: Judges Mosler, Oda and Schwebel.”
*

Judge El-Khani appended a declaration to the Judgment,'”® Judges Ruda and Bedjaoui, and
Judge ad hoc Jiménez de Aréchaga appended a joint opinion,’”® Judge Mbaye and Judge ad hoc Valti-
cos each appended separate opinions,'® Judges Mosler, Oda and Schwebel appended dissenting
opinions to the Judgment, '3*

(i) Application for Revision and Interpretation of the Judgment of 24 February 1982 in the case
concerning the Continental Shelf (Tunisia/Libyan Arab Jamahiriya) (Tunisia v. Libyan Arab
Jamahiriya)'®?

Between 13 and 18 June 1985 the Court held six public sittings during which arguments were
presented on behalf of Tunisia and the Libyan Arab Jamahiriya.

The Court was composed as follows: Judge Nagendra Singh, President; Judge G. L. de
Lacharriere, Vice-President; Judges M. Lachs, J. M. Ruda, T. O. Elias, S. Oda, R. Ago, J. Sette-
Camara, S. M. Schwebel, K. Mbaye, M. Bedjaoui, Ni Zhengyu; Judges ad hoc S. Bastid, E. Jiménez
de Aréchaga.

On 10 December 1985, the Court delivered its Judgment'®? at a public sitting. A summary out-
line of the Judgment and the complete text of the operative clause are given below.

Procedure and Submissions of the Parties (paras. 1-10)

In the Application instituting proceedings which it filed on 27 July 1984, Tunisia submitted to the
Court several separate requests: a request for revision of the Judgment delivered by the Court on 24
February 1982'%* (hereinafter “the 1982 Judgment'") submitted on the basis of Article 61 of the Stat-
ute of the Court; a request for interpretation of that Judgment, submitted under Article 60 of the Stat-
ute; and a request for correction of an error. To these was later added a request for the Court to order an
expert survey. The Court dealt with these requests in a single Judgment.

Question of the admissibility of the application for revision (paras. 11-40)

Under Article 61 of the Statute, proceedings for revision are opened by a judgment of the Court
declaring the application admissible on the grounds contemplated by the Statute. Proceedings on the
merits are only undertaken if the Court has found the application admissible. Accordingly, the Court
must deal first with the admissibility of the application for revision of the 1982 Judgment submitted by
Tunisia. The conditions of admissibility are set out in Article 61, paragraphs 1, 4 and 5 of which read
as follows:

“1. Anapplication for revision of a judgment may be made only when it is based upon the
discovery of some fact of such a nature as to be a decisive factor, which fact was, when the judg-
ment was given, unknown to the Court and also to the party claiming revision, always provided
that such ignorance was not due to negligence.

4. The application for revision must be made at latest within six months of the discovery
of the new fact.



5. No application for revision may be made after the lapse of ten years from the date of the
judgment.”

The fact which, according to Tunisia, was unknown either to the Court or to itself before the delivery
of the 1982 Judgment was the text of the Resolution of the Libyan Council of Ministers of 28 March
1968, which determined the “‘real course” of the north-western boundary of a petroleum concession,
granted by Libya, known as Concession No. 137, to which reference was made in the Judgment, espe-
cially in the operative part.

Tunisia affirmed that the real course of that boundary was very different from that resulting from
the various descriptions given by Libya to the Court during the proceedings leading up to the 1982
Judgment. It also observed that the delimitation line passing through point 35° 55’ N 12° E would allo-
cate to Libya areas of continental shelf lying within the Tunisian permit of 1966, contrary to what has
been clearly decided by the Court, whose entire decision, according to Tunisia, was based on the idea
of alignment between the permits and concessions granted by the two Parties and on the resultant
absence of any overlapping of claims up to 1974.

Without disputing the geographic facts as to the positions of the boundaries of the relevant con-
cessions, as stated by Tunisia, Libya emphasized that it did not present a misleading picture of its
concessions. It refrained from making any statement as to the precise connection between Libyan
Concession No. 137 and the Tunisian permit of 1966, and confined itself to indicating the exist-
ence of a boundary common to both these concessions, following a direction of approximately
26° from Ras Ajdir.

However, Libya disputed the admissibility of the Application for revision, for reasons of fact and
law. According to Libya, the Application failed to comply with any of the conditions stated in Article
61 of the Statute, with the exception of the condition as to the ten-year limit laid down in paragraph 5.
It contended

—that the fact now relied on was known to Tunisia at the time when the 1982 Judgment was delivered,
or at all events earlier than six months before the filing of the Application,

—that if the fact was unknown to Tunisia, that ignorance was due to negligence on its part, and

—that Tunisia had failed to show that the fact discovered was ““of such a nature as to be a decisive
factor”.

The Court recalled that everything known to the Court must be taken to be known also to the party
seeking revision, and a party cannot claim to have been unaware of a fact regularly brought before it.

The Court examined the question raised by Tunisia, on the basis of the idea that the fact suppos-
edly unknown in 1982 related solely to the coordinates defining the boundary of Concession No. 137,
since the existence of an overlap between the north-western edge of Libyan Concession No. 137 and
the south-eastern edge of the Tunisian permit could hardly have escaped Tunisia. It noted that, accord-
ing to Libya, the information supplied to the Court was accurate as far as it went, but the exact coordi-
nates of Concession No. 137 were not supplied to the Court by either Party, so that Tunisia would not
have been able to ascertain the exact location of the Libyan Concession from the pleadings and other
material then before the Court. The Court must, however, consider whether the circumstances were
such that means were available to Tunisia to ascertain the exact coordinates of the Concession from
other sources; and indeed whether it was in Tunisia’s own interests to do so. If such were the case, it
did not appear to the Court that it was open to Tunisia to rely on those coordinates as a fact unknown to
it within the meaning of Article 61, paragraph 1, of the Statute. Having considered the opportunities
available to Tunisia to obtain this information, and arguing from these that the exact concession
boundary coordinates were obtainable by Tunisia and that it was in its interests to obtain them, the
Court concluded that one of the essential conditions of admissibility of a request for revision, laid
down in Article 61, paragraph 1, of the Statute—ignorance of a new fact not due to negligence — was
lacking.

The Court found it useful to consider also whether the fact relating to the Concession coordinates
was “‘of such a nature as to be a decisive factor”, as required by Article 61, paragraph 1. It pointed out
that, according to Tunisia, the coincidence of the boundaries of the Libyan concessions and of the
Tunisian Permit of 1966 was ‘“‘an essential element [of] the delimitation . . . and, in truth the ratio
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decidendi of the Judgment”. The view of Tunisia as to the decisive character of that coincidence
derived from its interpretation of the operative part of the 1982 Judgment. That operative clause, how-
ever, according to the Court, fell into two distinct parts, In the first part, the Court established the
starting-point of the delimitation line, that point being at the intersection of the limit of the territorial
sea of the Parties and a line which it called the ‘‘determining line”, drawn from the frontier point of
Ras Ajdir through the point 33° 55’ N 12° E. In the second part, the Court added that the line ran at
a specified approximate bearing, and that that bearing corresponded to the angle formed by the
boundary of the concessions mentioned. It then defined the actual delimitation line as running
from that intersection point north-east on that same bearing (approximately 26°) through the point
33°55'N 12°E.

The Court found that in the operative clause of the Judgment there was a single precise criterion
for the drawing of the delimitation line, namely that it was to be drawn through two specifically
defined points. The other considerations were not mentioned as part of the description of the delimita-
tion line itself; they appear in the operative clause only as an explanation, not a definition, of the
“determining line”.

The Court then considered whether it would have arrived at another decision if it had known the
precise coordinates of Concession No. 137. Here it made three observations. First, the line resulting
from the grant of petroleum concessions was by no means the sole consideration taken into account by
the Court, and the method indicated by the Court for achieving an equitable delimitation derived in
fact from a balance struck between a number of considerations.

Secondly, the argument of Tunisia that the fact that the Libyan concessions did not match the
Tunisian boundary on the west would have induced the Court, had it been aware of it, to adopt a differ-
ent approach proceeded from a narrow interpretation of the term “‘aligned”” employed in the operative
clause of the 1982 Judgment. It was evident that by using that word, the Court did not mean that the
boundaries of the relevant concessions formed a perfect match in the sense that there was neither any
overlap nor any seabed area left open between the boundaries. Moreover, from what had been said
during the proceedings, it knew that the Libyan boundary was a straight line (at a bearing of 26°) and
the Tunisian boundary a stepped line, creating either open areas or areas of overlap. The Tunisian
boundary followed a general direction of 26° from Ras Ajdir and, according to the Court, the bound-
ary of the Libyan concession was aligned with that general direction.

Thirdly, what was significant for the Court in the “alignment” of the concession boundaries was
not merely the fact that Libya had apparently limited its 1968 concession so as not to encroach on
Tunisia’s 1966 permit. It was the fact that both parties had chosen to use as boundary of the permits or
concessions granted by them a line corresponding roughly to a line drawn from Ras Ajdir at 26° to the
meridian. Their choice was an indication that, at the time, a 26° line was considered equitable by both
States.

From the foregoing it followed that the Court’s reasoning in 1982 was wholly unaffected by the
evidence now produced as to the boundaries of Concession No. 137. This did not mean that if the
coordinates of Concession No. 137 had been clearly indicated to the Court, the 1982 Judgment would
have been identically worded. Some additional details might have been given. But in order for an
application for revision to be found admissible, it was not sufficient that the new fact relied on might,
had it been known, have made it possible for the Court to be more specific in its decision; it must also
have been a fact *‘of such a nature as to be a decisive factor”. Yet, far from constituting such a fact, the
details of the correct coordinates of Concession No. 137 would have not changed the decision of the
Court as to the first sector of the delimitation. Accordingly, the Court must conclude that the applica-
tion by Tunisia for a revision of the 1982 Judgment was not admissible according to the terms of Arti-
cle 61 of the Statute.

Request for interpretation in the first sector of the delimitation (paras. 41-50)

In the event that the Court did not find admissible its Application for revision, Tunisia had sub-
mitted a subsidiary request for interpretation as regarded the first sector of the delimitation line, based
on Article 60 of the Statute. The Court first dealt in this respect with a jurisdictional objection raised
by Libya. The latter claimed that, if explanations or clarifications were necessary, the Parties must go
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back together to the Court in accordance with Article 3 of the Special Agreement on the basis of which
the Court was originally seized.'®* The question therefore arose of the link between the procedure
contemplated in article 3 of the Special Agreement, and the possibility of either of the Parties unilater-
ally requesting interpretation of a judgment under Article 60 of the Statute. Having examined the con-
tentions of the Parties, the Court concluded that the existence of article 3 of the Special Agreement did
not pose an obstacle to the request for interpretation submitted by Tunisia on the basis of Article 60 of
the Statute.

The Court went on to consider whether the Tunisian request fulfilled the conditions for admissi-
bility. It considered that a dispute indeed existed between the Parties as to the meaning and scope of the
1982 Judgment, since they did not agree as to whether the indication in the 1982 Judgment that the line
should pass through the point 33° 55’ N 12° E did or did not constitute a matter decided with binding
force; Libya argued that it did; Tunisia that it did not. The Court therefore concluded that the Tunisian
request for interpretation in relation to the first sector was admissible. :

The Court went on to specify the significance of the principle of res judicata in the case. In partic-
ular, it observed that even though the Parties did not entrust it with the task of drawing the delimitation
line itself, they undertook to apply the principles and rules indicated by the Court in its Judgment. As
for the figures given by the Court, each element must be read in its context, to establish whether the
Court intended it as a precise statement, or merely as an indication subject to variation.

Tunisia stated that, in the first sector, the object of its request for interpretation was ‘“‘to obtain
some clarifications, notably as regards the hierarchy to be established between the criteria adopted by
the Court, having regard to the impossibility of simultaneously applying these criteria to determine
the starting-point of the delimitation line . . .” It argued that the boundary to be taken into consider-
ation for the establishment of a delimitation line could only be the south-eastern boundary of the Tuni-
sian Permit of 1966. The Court had already explained, in connection with the request for revision, that
the 1982 Judgment laid down for the purposes of the delimitation a single precise criterion for the
drawing of the line, namely that it was to be a straight line drawn through two specifically defined
points. The Tunisian request for interpretation was therefore founded upon a misreading of the purport
of the relevant passage of the operative clause of the 1982 Judgment. The Court therefore found that it
could not uphold Tunisia’s submission concerning the interpretation of the Judgment in that respect,
and that there was nothing to be added to what it had already said, in its reasoning on the admissibility
of the request for revision, as to the meaning and scope of the 1982 Judgment, '3°

Request for the correction of an error in the first sector of the delimitation (paras. 51 and 52)

As regarded the Tunisian request for the correction of an error, submitted as a subsidiary request
to replace the coordinates 35° 55’ N 12° E with other coordinates, the Court considered that it was
based upon the view expressed by Tunisia that the choice of that point by the Court resulted from the
application of a criterion whereby the delimitation line was not to encroach upon the Tunisian Permit
of 1966. However, this was not the case; the point in question was chosen as a convenient concrete
means of defining the 26° line from Ras Ajdir. Accordingly, Tunisia’s request in this regard appeared
to be based on a misreading, and had thus become without object. Thus no decision thereon was called
for.

Request for interpretation in the second sector of the delimitation (paras. 53-63)

The Court then turned to the request made by Tunisia for an interpretation of the 1982 Judgment
as it concerned the second sector of the delimitation. According to that Judgment, the delimitation line
in the first sector was to be drawn ““to the point of intersection with the parallel passing through the
most westerly point of the Tunisian coastline between Ras Kaboudia and Ras Ajdir, that is to say, the
most westerly point of the shoreline (low-water mark) of the Gulf of Gab&s” . Beyond that parallel, the
delimitation line was to reflect the radical change in direction of the Tunisian coastline marked by the
Gulf of Gabes. No coordinates, even approximate, were indicated in the operative part of the Judg-
ment to identify what in the Court’s view was the most westerly point of the Gulf of Gabés. According
to the Judgment, ‘‘the precise coordinates of this point will be for the experts to determine, but it
appears to the Court that it will be approximately 34° 10’ 30" north”.
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Tunisia maintained that the coordinate 34° 10’ 30" N given in the Judgment was not binding on
the Parties, since it was not repeated in the operative part. Libya, on the other hand, argued that since
the Court had already made its own calculations, the exact plotting of the point by the experts involved
amargin “perhaps of seconds” at most. That being so, the Court took the view, for the purposes of the
conditions of admissibility which it had initially to examine, that there was certainly a dispute between
the Parties as to what in the 1982 Judgment had been decided with binding force. It also seemed to it
that the real purpose of Tunisia’s request was to obtain a clarification by the Court of *‘the meaning and
scope of what the Court has decided’ on that question in the 1982 Judgment. It therefore found admis-
sible the Tunisian request for interpretation in respect of the second sector.

Tunisia attached great importance to the fact that the parallel 34° 10’ 30" mdlcated by the Court
met the coastline in the mouth of a wadi. While recognizing that there was a point in the region of that
parallel where tidal waters extended as far as a more westerly longitude than any of the other points
considered, Tunisia disregarded this, and fixed the most westerly point on the shoreline of the Gulf of
Gabes at 34° 05' 20" N (Carthage). Explaining its grounds for rejecting this, the Court said that by
*““the most westerly point on the shoreline (low-water mark) of the Gulf of Gabes”’, it simply meant the
point on the shoreline which was further to the west than any other point on the same shoreline and had
the advantage of being open to objective definition. As for the presence of a wadi at approximately the
latitude referred to by the Court, the Court referred merely to the familiar concept of the “‘low-water
mark”’. It did not intend to refer to the most westerly point on the baselines from which the breadth of
the territorial sea was, or might be, measured; and the idea that it might have referred to such baselines
to exclude from its definition of the *‘most westerly point™ a point located in the mouth of a wadi must
be regarded as untenable.

As to the significance to be attached to the Court’s reference in the 1982 Judgment to the latitude
34°10' 30" N, the Court explained that it took that latitude as a practical definition of the point in rela-
tion to which the bearing of the delimitation line was to change. The definition was not binding upon
the Parties, and it was significant in that respect that the word “‘approximately” was used to describe
the latitude, also that the operative part of the Judgment made no mention of it. Moreover, the task of
determining the precise coordinates of the ‘‘most westerly point” was left to the experts. It followed
that the Court could not uphold Tunisia’s submission that the most westerly point was situated at 34°
05’ 20" N (Carthage). It expressly decided in 1982 that the precise coordinates were to be determined
by the experts, and it would not be consistent with that decision for the Court to state that a specific
coordinate constituted the most westerly point of the Gulf of Gabes. '

That being so, the Court gave some indications for the experts, saying that they were to identify
the most westerly point on the low-water mark by using the available maps, disregarding any straight
baselines, and proceeding if necessary to a survey in loco, whether or not that point was situated in a
channel or in the mouth of a wadi, and whether or not it could be considered as marking a change in
direction of the coastline.

Reguest for an expert survey (paras. 64-68)

During the oral proceedings, Tunisia made a subsidiary submission for the ordering of an expert
survey for the purpose of ascertaining the exact coordinates of the most westerly point of the Gulf of
Gabes. The Court commented in that respect that it could only accede to the request of Tunisia if the
determination of the coordinates of this point were required to enable it to give judgment on the matter
submitted to it. However, the Court was seized of a request for interpretation of a previous judgment,
and in 1982 it stipulated that it did not purport to determine these coordinates with accuracy, that task
being left for the experts of the Parties. At that time, it refrained from appointing an expert itseif, what
was at issue being a necessary element in its decision as to the practical methods to be used. Its deci-
sion in that respect was covered by the force of res judicata. However, this did not prevent the Parties
from returning to the Court to present a joint request that it should order an expert survey, but they
would have to do so by means of an agreement. The Court concluded that there is no cause at present
for it to order an expert survey for the purpose of ascertaining the exact coordinates of the most west-
erly point of the Gulf of Gabgs. '

For the future, the Court recalled that the Parties were obliged to conclude a treaty for the purpose
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of the delimitation. They must ensure that the 1982 Judgment is implemented so that the dispute is
finally disposed of, and must consequently act in such a way that their experts engage in a sincere exer-
cise to determine the coordinates of the most westerly point, in the light of the indications furnished in
the Judgment.

Operative clause (para. 69)

“THE COURT,

A. Unanimously,

Finds inadmissible the request submitted by the Republic of Tunisia for revision, under
Article 61 of the Statute of the Court, of the Judgment given by the Court on 24 February 1982;

B. Unanimously,

(1) Finds admissible the request submitted by the Republic of Tunisia for interpretation,
under Article 60 of the Statute of the Court, of the Judgment of 24 February 1982 as far as it
relates to the first sector of the delimitation contemplated by that Judgment;

(2) Declares, by way of interpretation of the Judgment of 24 February 1982, that the
meaning and scope of that part of the Judgment which relates to the first sector of the delimitation
are to be understood according to paragraphs 32 to 39 of the present Judgment;

(3) Finds that the submission of the Republic of Tunisia of 14 June 1988, relating to the
first sector of the delimitation, cannot be upheld;

C. Unanimously,

Finds that the request of the Republic of Tunisia for the correction of an error is without
object and that the Court is therefore not called upon to give a decision thereon;

D. Unanimously,

(1) Finds admissible the request submitted by the Republic of Tunisia for interpretation,
under Article 60 of the Statute of the Court, of the Judgment of 24 February 1982 as far as it
relates to the ‘most westerly point of the Gulf of Gabes’;

(2) Declares, by way of interpretation of the Judgment of 24 February 1982,

(a) that the reference in paragraph 124 of that Judgment to approximately 34° 10’ 30"
north is a general indication of the latitude of the point which appeared to the Court to
be the most westerly point on the shoreline (low-water mark) of the Guif of Gabgs, it
being left to the experts of the Parties to determine the precise coordinates of that point;
that the latitude of 34° 10’ 30" was therefore not intended to be itself binding on the
Parties but was employed for the purpose of clarifying which was decided with binding
force in paragraph 133 C (3) of that Judgment;

(b) that the reference in paragraph 133 C (2) of that Judgment to ‘‘the most westerly point
of the Tunisian coastline between Ras Kaboudia and Ras Ajdir, that is to say, the most
westerly point on the shoreline (low-water mark) of the Gulf of Gabes’, and the similar
reference in paragraph 133 C (3) are to be understood as meaning the point on that
shoreline which is furthest to the west on the low-water mark; and

(c) that it will be for the experts of the Parties, making use of all available cartographic
documents and, if necessary, carrying out an ad hoc survey in loco, to determine the
precise coordinates of that point, whether or not it lies within a channel or the mouth of
awadi, and regardless of whether or not such point might be regarded by the experts as
marking a change in direction of the coastline;

(3) Finds that the submission of the Republic of Tunisia, that the most westerly point of

. the Gulf of Gabgs lies on latitude 34° 0S5’ 20" N (Carthage), cannot be upheld;

E. Unanimously,

Finds that, with respect to the submission of the Republic of Tunisia of 14 June 1985, there
is at the present time no cause for the Court to order an expert survey for the purpose of ascertain-
ing the precise coordinates of the most westerly point of the Gulf of Gabes.”

*
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Judges Ruda, Oda, Schwebel and Judge ad hoc Bastid appended separate opinions to the
Judgment.'®’ .

B. CONTENTIOUS CASES BEFORE A CHAMBER

Frontier Dispute (Burkina Faso/Mali )188

On 14 October 1983 the Governments of the Republic of Upper Volta (since renamed Burkina
Faso) and the Republic of Mali jointly notified to the Registrar a Special Agreement concluded by
them on 16 September 1983, having entered into force on that same day and registered with the United
Nations Secretariat, by which they submitted to a chamber of the Court the question of the delimita-
tion of part of the land frontier between the two States.

The Special Agreement provided for the seizin of achamber under Article 26, paragraph 2, of the
Statute of the Court. This Article states that the Court may form a chamber for dealing with a particu-
lar case.

On 14 March 1985 the Parties, duly consulted by the President, indicated that they desired the
formation of a chamber of five members, of whom two would be judges ad hoc chosen by themselves
in accordance with Article 31 of the Statute, and confirmed that they desired the Court to proceed
immediately to the formation of the chamber.

Both States chose a judge ad hoc under Article 31 of the Statute of the Court. Burkina Faso
appointed Mr. F. Luchaire, and Mali appointed Mr. G. Abi-Saab.'?°

On 3 April 1985 the Court unanimously adopted an Order whereby it acceded to the request of
the two Governments to form a Special Chamber of five judges to deal with the frontier dispute
between them.'® It declared that it had elected Judges Lachs, Ruda and Bedjaoui to form, with the
judges ad hoc appointed by the Parties, the Chamber to be seized of the case.

The Chamber formed to deal with the case elected as its President Judge M. Bedjaoui. Its compo-
sition is as follows: President M. Bedjaoui; Judges M. Lachs and J. M. Ruda; Judges ad hoc F.
Luchaire and G. Abi-Saab.

On 29 April 1985 the Chamber held its first public sitting at which Judges ad hoc Luchaire and
Abi-Saab made the solemn declaration required by the Statute and the Rules of Court.

The Parties having confirmed the indications given in the Special Agreement and the Chamber
having been consulted, the President of the Court, by an Order made on 12 April 1985'®" fixed 3 Octo-
ber 1985 as the time-limit for the filing of Memorials by both Parties. Those pleadings were filed
within the prescribed time-limit.

By an Order of 3 October 1985, the President of the Chamber fixed 2 April 1986'% as the time-
limit for the filing of Counter-Memorials by the Parties.

6. INTERNATIONAL LAW COMMISSION!9?

THIRTY-SEVENTH SESSION OF THE COMMISSION'**

The International Law Commission held its thirty-seventh session at Geneva from 6 May to
26 July 1985. The Commission considered all items on its agenda except for item *‘International lia-
bility for injurious consequences arising out of acts not prohibited by international law’".

On the question of the draft Code of Offences against the Peace and Security of Mankind, the
Commission had before it the third report on the topic submitted by the Special Rapporteur.'®S In his
third report the Special Rapporteur presented to the Commission a possible outline of the future Code
and indicated his intention to follow the Commission’s decision at its thirty-sixth session that the draft
Code should be limited at that stage to offences committed by individuals, without prejudice to subse-
quent consideration of the possible application to States of the notion of international criminal respon-
sibility and to include the offences covered by the 1954 code with appropriate modification of form
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and substance. Following its discussion of the topic, the Commission decided to refer to the Draft-
ing Committee the following articles submitted by the Special Rapporteur: article 1 on scope; the
first alternative for article 2, on persons covered by the draft Code; both alternatives for article 3,
on the definition of an offence against the peace and security of mankind; and article 4, section A, on
aggression.

Regarding the question of State responsibility, the Commission had before it the Special Rappor-
teur’s sixth report.'%® The report set out the four draft articles with commentaries, already provision-
ally adopted by the Commission at its thirty-fifth session, and the remaining 12 draft articles with
commentaries proposed by the Special Rapporteur at the thirty-sixth session, intended together to
constitute Part Two of the draft articles on State responsibility. In the discussion the overall structure
of the set of draft articles for Part Two was generally considered acceptable, though several members
expressed the opinion that the special legal consequences of international crimes should be further
elaborated in the draft articles. The Commission, at the conclusion of its discussions, decided to refer
articles 7 to 16 to the Drafting Committee and, having considered the report of the Drafting Commit-
tee, provisionally adopted draft article 5. In view of the shortage of time the Drafting Committee was
unable to give consideration to articles 6 to 16.

With respect to the question of the status of the diplomatic courier and the diplomatic bag not
accompanied by diplomatic courier, the Commission considered the sixth report submitted by the
Special Rapporteur.'®? The report contained proposed or revised texts of and explanations to draft
articles 23, 36, 37, 38, 39, 42 and 43. The Commission decided to refer draft articles 23 and 36 to 43
to the Drafting Committee. After discussing the report of the Drafting Committee, the Commission
also provisionally adopted draft articles 18, 21, 22, 23, 24, 25, 26 and 27 and commentaries thereto,
as well as decided on the deletion of the brackets from paragraph 2 of article 12 and the adoption of a
new commentary to that paragraph.

Regarding the question of jurisdictional immunities of States and their property, the Commission
had before it articles 19 and 20 which remained from the sixth report'®® submitted by the Special Rap-
porteur at the thirty-sixth session of the Commission. Those two draft articles completed Part I1I of the
draft. In addition, the Commission had before it the seventh report submitted by the Special
Rapporteur'®® introducing the last two remaining Parts of the outline of his topic, namely Part [V enti-
tled ““State immunity in respect of property from attachment and execution” and Part V entitled “Mis-
cellaneous provisions”. Owing to lack of time the Commission was not in a position to take up Part V
and limited its discussion to draft articles 19 and 20 from Part III and draft articles 21 to 24 from
Part IV. The Commission decided to refer draft articles 19 to 24 to the Drafting Committee and, on the
recommendation of that Committee, provisionally adopted draft articles 19 and 20.

On the question of the topic entitled ‘‘Relations between States and international organizations”,
the Commission had before it second report®® submitted by the Special Rapporteur. In his second
report the Special Rapporteur examined the question of the notion of an international organization and
possible approaches to the scope of the future draft articles on the topic, as well as the question of the
legal personality of international organizations and the legal powers deriving from it. The Commis-
sion also had before it a supplementary study prepared at the Commission’s request by the Secretariat
on the basis of replies received to the questionnaire sent by the Legal Counsel of the United Nations to
the legal counsels of the specialized agencies and IAEA on the practice of such organizations concern-
ing their status, privileges and immunities.*®! The short time available for the discussion of the topic
at the session did not enable the Commission to take a decision on the draft article submitted by the
Special Rapporteur and made it advisable to resume the discussion at the Commission’s next session
to enable more members to express their views on the matter.

Regarding the question of the law of the non-navigational uses of international watercourses, the
Commission appointed a new Special Rapporteur for the topic. The Commission also requested the
new Special Rapporteur to prepare a preliminary report indicating the status of the topic to date and
lines of further action. The Special Rapporteur accordingly submitted a preliminary report** which
reviewed the Commission’s work on the topic to date, emphasizing the discussion thereof in the Com-
mission and the Sixth Committee of the General Assembly in 1984, and indicated his preliminary
views as to the general lines along which the Commission’s work on the topic could proceed. Having
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considered the preliminary report, the Commission agreed in general with the Special Rapporteur’s
proposals concerning the manner in which the Commission might proceed with the work on the topic.
Members of the Commission also generally expressed support for and confidence in the Special Rap-
porteur’s intention, indicated in his preliminary report, to build as much as possible on the progress
already achieved, aiming at further concrete progress in the form of the provisional adoption of draft
articles.

Consideration by the General Assembly

At its fortieth session, the General Assembly had before it the report or the International Law
Commission on the work of its thirty-seventh session.?% By its resolution 40/75 of 11 December
1985,7** adopted on the recommendation of the Sixth Committee,?®" the General Assembly took note
of the report of the International Law Commission on the work of its thirty-seventh session; recom-
mended that the International Law Commission should continue its work on the topics in its current
programme, bearing in mind the clear desirability of achieving as much progress as possible in the
preparation of draft articles on specific topics before the conclusion of the term of office of the present
membership; and expressed its satisfaction with the conclusions and intentions of the Commission
concerning its procedures and methods of work, as reflected in paragraphs 297 to 306 of its report.
Moreover, by its resolution 40/69 of the same date,2°® adopted also on the recommendation of the
Sixth Committee,?°” the Assembly invited the International Law Commission to continue its work on
the elaboration of the draft Code of Offences against the Peace and Security of Mankind by elaborat-
ing an introduction as well as a list of the offences, taking into account the progress made at its thirty-
seventh session, as well as the views expressed during the fortieth session of the General Assembly.

7. UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW?%®

EIGHTEENTH SESSION OF THE COMMISSION??®
The United Nations Commission on International Trade Law held its eighteenth session at
Vienna, from 3 to 21 June 1985.

In connection with the question of international commercial arbitration, the Commission had
before it a report of the Secretary-General containing an analytical compilation of comments by Gov-
ernments and international organizations on the draft text of a model law on international commercial
arbitgziltlionzm and a report of the Secretary-General containing an analytical commentary on the draft
text.

After consideration of the individual articles of the draft model law by the Commission, they
were submitted to the Drafting Group for implementation of the decisions taken by the Commission
and revision to ensure consistency within the text and between language versions. The Commission
then, after consideration of the text of the draft model law as revised by the Drafting Group, adopted
the UNCITRAL Model Law on International Commercial Arbitration,?'?

With respect to international payments, the Commission had before it the report of the Working
Group on the work of its thirteenth session, dealing with the draft Convention on International Bills of
Exchange and International Promissory Notes.?'* The Commission agreed that, in the light of the
progress made in solving the major controversial issues, namely the concepts of holder and protected
holder, the effect of forged endorsements and the liability of the transferor by mere delivery or by
endorsement, it was reasonable to request the Working Group to complete the consideration of the
other major controversial issues and, to the extent possible, the remaining issues, with a view to sub-
mitting a draft Convention to the Commission in a form suitable for consideration at its nineteenth ses-
sion. Moreover, the Commission considered a report of the Secretary-General containing the remain-
ing draft chapters of the legal guide on electronic funds transfers.?'* The Commission was of the view
that the draft legal guide was of particular importance because of the existing legal vacuum in that rap-
idly evolving area of activity. It was noted that there was a close link between the draft legal guide and
the report on the legal value of computer records®'® and it was suggested that the final version of the
legal guide should include a chapter on the question of evidence. After discussion, the Commission
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decided to request the Secretary-General to send the draft legal guide on electronic funds transfers to
Governments and interested international organizations for comment.

With regard to the question of the new international economic order, the Commission took note
of the reports of the Working Group on the New Economic International Order on the work of the sixth
and seventh sessions,”'® dealing with the preparation of the draft legal guide on drawing up interna-
tional contracts for construction of industrial works. The Commission requested the Working Group
to continue its work expeditiously and to submit a report on its eighth session to the next session of the
Commission. The Commission also considered a note by the Secretariat entitled ‘“Further work of the
Commission in the area of international contracts for construction of industrial works>'” The Com-
mission took note of the intention of the Secretariat to submit to a future session of the Commission a
report setting forth proposals on how the value of the legal guide might be enhanced by the preparation
of some annexes thereto.

The Commission also discussed the report of the Working Group on International Contract Prac-
tices on the work of its eighth session,”'® which set forth the deliberations and decisions of the Work-
ing Group with respect to its method of work for carrying out the task of preparing uniform rules on the
liability of operators of transport terminals, and with respect to issues arising in connection with the
subject. The Commission expressed its satisfaction with the work thus far accomplished, expressed its
appreciation to the Working Group for the progress made and requested the Working Group to proceed
with its work expeditiously.

The Commission also had before it a report on the legal value of computer records.>'® The Com-
mission welcomed that first report prepared by the Secretariat in implementation of the decision at its
seventeenth session to place the subject of legal problems arising out of the use of automatic data pro-
cessing in international trade on the programme of work as a priority item. After deliberation, the
Commission decided to adopt the following recommendation:

“The United Nations Commission on International Trade Law,

“Noting that the use of automatic data processing (ADP) is about to become firmly estap-
lished throughout the world in many phases of domestic and international trade as well as in
administrative services,

“Noting also that legal rules based upon pre-ADP paper-based means of documenting inter-
national trade may create an obstacle to such use of ADP in that they lead to legal insecurity or
impede the efficient use of ADP where its use is otherwise justified,

“Noting further with appreciation the efforts of the Council of Europe, the Customs Coop-
eration Council and the United Nations Economic Commission for Europe to overcome obsta-
cles to the use of ADP in international trade arising out of these legal rules,

“Considering at the same time that there is no need for a unification of the rules of evidence
regarding the use of computer records in international trade, in view of the experience showing
that substantial differences in the rules of evidence as they apply to the paper-based system of
documentation have caused so far no noticeable harm to the development of international trade,

“Considering also that the developments in the use of ADP are creating a desirability in a
number of legal systems for an adaptation of existing legal rules to these development is, having
due regard, however, to the need to encourage the employment of such ADP means that would
provide the same or greater reliability as paper-based documentation,

1. Recommends to Governments:

“(a) toreview the legal rules affecting the use of computer records as evidence in lit-
igation in order to eliminate unnecessary obstacles to their admission, to be assured that the
rules are consistent with developments in technology, and to provide appropriate means for
a court to evaluate the credibility of the data-contained in those records;

“(b) toreview legal requirements that certain trade transactions or trade-related doc-
uments be in writing, whether the written form is a condition to the enforceability or to the
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validity of the transaction or document, with a view to permitting, where appropriate, the
transaction or document to be recorded and transmitted in computer-readable form;

“(c) to review legal requirements of a handwritten signature or other paper-based
method of authentication on trade-related documents with a view to permitting, where
appropriate, the use of electronic means of authentication;

“(d) toreview legal requirements that documents for submission to Governments be
in writing and manually signed with a view to permitting, where appropriate, such docu-
ments to be submitted in computer-readable form to those administrative services which
have acquired the necessary equipment and established the necessary procedures;

2. Recommends to international organizations elaborating legal texts related to trade to
take account of the present Recommendation in adopting such texts and, where apgropriate, to
consider modifying existing legal texts in line with the present Recommendation.”**°

With respect to training and assistance, the Commission considered a report of the Secretary-
General®?' which described the measures taken by the Secretariat to implement the decisions of the
Commission and of the General Assembly in that field. There was general agreement that the sponsor-
ship of symposia and seminars on international trade law in general, and the activities of the Commis-
sion in particular, should be continued and strengthened.

Consideration by the General Assembly

At its fortieth session, the General Assembly, by its resolution 40/71 of 11 December 1985,%%2
adopted on the recommendation of the Sixth Committee,??> commended the Commission for the
progress made in its work and for having reached its decisions by consensus; called upon the Commis-
sion to continue to take account of the relevant provisions of the resolutions concerning the new inter-
national economic order, as adopted by the General Assembly at its sixth and seventh special sessions,
and reaffirmed the importance, in particular for developing countries, of the work carried out by the
Working Group on the New International Economic Order on a legal guide on the drawing up of inter-
national contracts for construction of industrial works; welcomed the work of the Commission on the
legal implications of automated data processing on the flow of international trade as an activity of vital
importance to States at all levels of economic development, and in that connection commended the
Commission for its recommendation on the legal value of computer records and called upon Govern-
ments and international organizations to take action, where appropriate, in conformity with the Com-
mission’s recommendations, so as to ensure legal security in the context of the widest possible use of
automated data processing in international trade; reaffirmed the mandate of the Commission, as the
core legal body within the United Nations system in the field of international trade law, to coordinate
legal activities in that field in order to avoid duplication of effort and to promote efficiency, consis-
tency and coherence in the unification and harmonization of international trade law; and stressed the
importance of bringing into effect the conventions emanating from the work of the Commission for
the global unification and harmonization of international trade law. Moreover, by its resolution 40/72
of the same date,??* adopted also on the recommendation of the Sixth Committee,??> the General
Assembly, noting that the Model Law on International Commercial Arbitration had been adopted by
the United Nations Commission on International Trade Law at its eighteenth session, and convinced
that the Model Law, together with the Convention on the Recognition and Enforcement of Foreign
Arbitral Awards®?® and the Arbitration Rules of the United Nations Commission on International
Trade Law?*” recommended by the General Assembly in its resolution 31/98 of 15 December 1976,
significantly contributed to the establishment of a unified legal framework for the fair and efficient set-
tlement of disputes arising in international commercial relations, requested the Secretary-General to
transmit the text of the Model Law, together with the travaux préparatoires from the eighteenth ses-
sion of the Commission, to Governments and to arbitral institutions and other interested bodies and
recommended that all States give due consideration to the Model Law, in view of the desirability of
uniformity of the law of arbitral procedures and the specific needs of international commercial arbitra-
tion practice.
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8. LEGAL QUESTIONS DEALT WITH BY THE SIXTH COMMITTEE OF
THE GENERAL ASSEMBLY AND BY AD HOC LEGAL BODIES

(a) Measures to prevent international terrorism which endangers or takes innocent human
lives or jeopardizes fundamental freedoms and study of the underlying causes of those
forms of terrorism and acts of violence which lie in misery, frustration, grievance and
despair and which cause some people to sacrifice human lives, including their own, in
an attempt to effect radical changes

By its resolution 40/61 of 9 December 1985,*® adopted on the recommendation of the Sixth
Committee,”” the General Assembly unequivocally condemned, as criminal, all acts, methods and
practices of terrorism wherever and by whomever committed, including those which jeopardized
friendly relations among States and their security; appealed to all States that had not yet done so to
consider becoming party to the existing international conventions relating to various aspects of inter-
national terrorism; invited all States to take all appropriate measures at the national level with a view to
the speedy and final elimination of the problem of international terrorism, such as the harmonization
of domestic legislation with existing international conventions, the fulfilment of assumed interna-
tional obligations, and the prevention of the preparation and organization in their respective territories
of acts directed against other States; called upon all States to fulfil their obligations under international
law to refrain from organizing, instigating, assisting or participating in terrorist acts in other States, or
acquiescing in activities within their territory directed towards the commission of such acts; urged ail
States to cooperate with one another more closely, especially through the exchange of relevant infor-
mation concerning the prevention and combating of terrorism, the apprehension and prosecution or
extradition of the perpetrators of such acts, the conclusion of special treaties and/or the incorporation
into appropriate bilateral treaties of special clauses, in particular regarding the extradition or prosecu-
tion of terrorists; and called upon all States to observe and implement the recommendations of the Ad
Hoc Committee on International Terrorism contained in its report to the General Assembly at its
thirty-fourth session.?*®

(b) Consideration of the draft articles on most-favoured-nation clause

By its resolution 40/65 of 11 December 1985,%*' adopted on the recommendation of the Sixth
Committee,?*? the General Assembly, bearing in mind the importance of facilitating international
trade and the development of economic cooperation among all States on the basis of equality, mutual
advantage and non-discrimination in the establishment of the new international economic order and
bearing in mind also complexity of codification or progressive development of the international law
on most-favoured-nation clauses at a time of rapid development of new forms of economic coopera-
tion, notably those in favour of developing countries, called upon Member States, interested organs of
the United Nations and interested intergovernmental organizations to review the questions related to
the most-favoured-nation clauses and the draft articles thereon so that the General Assembly, at its
forty-third session, might decide on the action to be taken on the draft articles.

(c) United Nations Programme of Assistance in the Teaching, Study,
Dissemination and Wider Appreciation of International Law

By its resolution 40/66 of 11 December 1985,%%* adopted on the recommendation of the Sixth
Committee,?>* the General Assembly authorized the Secretary-General to carry out in 1986 and 1987
the activities specified in his report on the implementation of the United Nations Programme of Assist-
ance in the Teaching, Study, Dissemination and Wider Appreciation of International Law;?** urged all
Governments to encourage the inclusion of courses on international law in the programmes of legal
studies offered at institutions of higher learning; and requested the Secretary-General to continue to
publicize the Programme and periodically to invite Member States, universities, philanthropic foun-
dations and other interested national and international institutions and organizations, as well as indi-
viduals, to make voluntary contributions towards the financing of the Programme or otherwise to
assist in its implementation and possible expansion.
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(d) Progressive development of the principles and norms of international
law relating to the new international economic order

By its resolution 40/67 of 11 December 1985,%%¢ adopted on the recommendation of the Sixth
Committee,”” the General Assembly, considering the close link between the establishment of a just
and equitable international economic order and the existence of an appropriate legal framework, and
recognizing the need for a systematic and progressive development of the principles and norms of
international law relating to the new international economic order, recommended that the consider-
ation of the most appropriate procedure for completing the elaboration of the process of progressive
development of the relevant principles and norms of international law, and of the forum which would
be entrusted with the task, be undertaken by the General Assembly at its forty-first session, with a
view to making a final decision.

(e) Peaceful settlement of disputes between States

By its resolution 40/68 of 11 December 1985,%*® adopted on the recommendation of the Sixth
Comnmittee, > the General Assembly again urged all States to observe and promote in good faith the
provisions of the Manila Declaration on the Peaceful Settlement of International Disputes* in the
settlement of their international disputes; requested the Special Committee on the Charter of the
United Nations and on the Strengthening of the Role of the Organization, during its session in 1986, to
continue its work on the question of the peaceful settlement of disputes between States; and stressed
the need to continue efforts to strengthen the process of the peaceful settlement of disputes through
progressive development and codification of international law and through enhancing the effective-
ness of the United Nations in that field.

() Enhancing the effectiveness of the principles of non-use of force
in international relations

In accordance with General Assembly resolution 39/81 of 13 December 1989, the Special Com-
mittee on Enhancing the Effectiveness of the Principle of the Non-Use of Force'in International Rela-
tions met at United Nations Headquarters from 28 January to 22 February 1985.%*' The Committee
had before it the draft World Treaty on the Non-Use of Force in International Relations submitted by
the Union of Soviet Socialist Republics,?*? as well as comments and suggestions of Governments.*>
In addition, the Committee’s Working Group had before it the working paper submitted at the 1979
session of the Committee by Belgium, France, the Federal Republic of Germany, Italy and the United
Kingdom of Great Britain and Northern Ireland,?** a revised working paper submitted at the 1981 ses-
sion of the Committee by 10 non-aligned countries (Benin, Cyprus, Egypt, India, Iraq, Morocco,
Nepal, Nicaragua, Senegal and Uganda)**® and proposals submitted by the Chairman at the 1982 ses-
sion of the Committee.2® After a general exchange of views by the Special Committee, the Commit-
tee’s Working Group examined the headings in the above-mentioned proposals of the Chairman.
Since the Committee had not completed its work, it generally recognized the desirability of further
consideration of the question before it and that such efforts should be undertaken on the basis of the
broadest possible agreement.

At its fortieth session, the General Assembly, by its resolution 40/70 of 11 December 1985,247
adopted on the recommendation of the Sixth Committee,?*® decided that the Special Committee
should continue its work with the goal of drafting a world treaty on the non-use of force in interna-
tional relations and, at the earliest possible date, as an intermediate stage, a declaration on the non-use
of force in international relations, as well as the peaceful settlement of disputes or such other recom-
mendations as the Committee deemed appropriate; and invited the Committee, in drafting the declara-
tion, to take into consideration the results of work done in the preparation of the working paper con-
taining the main elements of the principle of non-use of force in international relations, as well as the
suggestions submitted to it and the efforts undertaken at its previous session.
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(g) Consideration of effective measures to enhance the protection, security
and safety of diplomatic and consular missions and representatives

By its resolution 40/73 of 11 December 1985,%*° on the recommendation of the Sixth
Committee,>*® the General Assembly urged States to observe and to implement the principles and
rules of international law governing diplomatic and consular relations and, in particular, to take all
necessary measures in conformity with their international obligations to ensure effectively the protec-
tion, security and safety of all diplomatic and consular missions and representatives officially present
in territory under their jurisdiction, including practicable measures to prohibit in their territories ille-
gal activities of persons, groups and organizations that encouraged, instigated, organized or engaged
in the perpetration of acts against the security and safety of such missions and representatives; called
upon States to take all necessary measures at the national and international levels to prevent any acts of
violence against diplomatic and consular missions and representatives, as well as against missions and
representatives to international intergovernmental organizations and officials of such organizations,
and, in accordance with national law and international treaties, to prosecute or extradite those who
perpetrated such acts; called upon States that had not yet done so to consider becoming parties to the
instruments relevant to the protection, security and safety of diplomatic and consular missions and
representatives; and requested: (a) all States to report to the Secretary-General as promptly as possible
serious violations of the protection, security and safety of diplomatic and consular missions and repre-
sentatives; (b) the State in which the violation had taken place —and, to the extent applicable, the State
where the alleged offender was present—to report as promptly as possible on measures taken to bring
the offender to justice and eventually to communicate, in accordance with its laws, the final outcome
of the proceedings against the offender, and on measures adopted with a view to preventing a repeti-
tion of such violations.

(h) Drafting of an international convention against the recruitment, use,
financing and training of mercenaries

By its resolution 40/74 of 11 December 1985,%*! adopted on the recommendation of the Sixth
Committee,”*? the General Assembly, recognizing that the activities of mercenaries were contrary to
fundamental principles of international law, such as non-interference in the internal affairs of States,
territorial integrity and independence, and seriously impeded the process of self-determination of peo-
ples struggling against colonialism, racism and apartheid and all forms of foreign domination, and
considering that the progressive development and codification of the rules of international law on mer-
cenaries would contribute immensely to the implementation of the purposes and principles of the
Charter, took note of the report of the Ad Hoc Committee on the Drafting of an International Conven-
tion against the Recruitment, Use, Financing and Training of Mercenaries?>> and the progress made
by the Ad Hoc Committee, especially during its fifth session; and requested the Ad Hoc Committee, in
the fulfilment of its mandate, to use the draft articles contained in chapter V of its report, entitled
“Consolidated negotiating basis of a convention against the recruitment, use, financing and training
of mercenaries™, as a basis for future negotiation on the text of the proposed international convention.

(i) Preparation for the United Nations Conference on the
Law of Treaties Between States and International
Organizations or between International Organizations

By its resolution 40/76 of 11 December 1985,%>* adopted on the recommendation of the Sixth
Committee,>*® the General Assembly, recalling its resolution 37/112 of 16 December 1982, by which
it had decided that an international convention should be concluded on the basis of the draft articles on
the law of treaties between States and international organizations or between international organiza-
tions adopted by the International Law Commission at its thirty-fourth session,?*® decided thar, in
addition to the organizations referred to in paragraph 2 () of General Assembly resolution 39/86 of 13
December 1984, the United Nations should participate in the Conference; decided to transmit to the
Conference and to recommend that it adopt the draft rules of procedure for the Conference, worked
out during the informal consultations and annexed to the resolution as annex I, taking into account that
thosz draft rules had been drafted for the specific use of that Conference in view of its particular nature
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and the subject-matter to be considered by it; decided further to transmit to the Conference for its con-
sideration and action, as appropriate, a list of draft articles of the basic proposal, for which substantive
consideration was deemed necessary and which were annexed to the resolution as annex II; and
referred to the Conference for its consideration the draft of final clauses presented by the co-Chairmen
on which an exchange of views had been held and which were annexed to the resolution as annex 1.

(/) Question concerning the Charter of the United Nations and the
strengthening of the role of the Organization

In accordance with General Assembly resolution 39/88 A of 13 December 1984, the Special
Committee on the Charter of the United Nations and on the Strengthening of the Role of the Organiza-
tion met at United Nations Headquarters from 4 to 29 March 1985.2%7 With respect to the topic of the
peaceful settlement of disputes between States, the Special Committee held a full and in-depth discus-
sion of the proposal contained in the working papers on the establishment of a commission for good
offices, mediation and conciliation submitted to the General Assembly by Nigeria, the Philippines and
Romania.?*® Moreover, the Committee examined the progress report of the Secretary-General on the
elaboration of the draft handbook on the peaceful settlement of disputes between States,**® reaching
an agreement on the modality by which the Secretariat should periodically consult the representative
group of members of the permanent missions in the preparation of the draft handbook. Furthermore,
the Special Committee had given additional clarifications regarding certain aspects of the draft hand-
book on which the Secretariat had needed guidance.

Dealing with the topic of the maintenance of international peace and security, the Special Com-
mittee discussed the revised working paper submitted at the previous session by Belgium, the Federal
Republic of Germany, Italy, Japan, New Zealand and Spain entitled *‘Prevention and removal by the
United Nations of situations which may lead to international friction or give rise to a dispute and of
matters which may threaten the maintenance of international peace and security”,?%® thereby com-

pleting its second reading.

With regard to the topic of the rationalization of existing procedures of the United Nations, the
Special Committee held a brief discussion by way of reviewing the question in general, and with the
help of a working paper submitted by France and the United Kingdom of Great Britain and Northern
Ireland. "

At its fortieth session the General Assembly, by its resolution 40/78 of 11 December 198
adopted on the recommendation of the Sixth Committee,?%® requested the Special Committee at its
1986 session: (a) to accord priority, by devoting more time, to the question of the maintenance of
international peace and security in all its aspects in order to strengthen the role of the United Nations,
in particular the Security Council, and to enable it to discharge fully its responsibilities under the
Charter in that field; that necessitated the examination, inter alia, of the prevention and removal of
threats to the peace and of situations which might lead to international friction or give rise to a dispute;
(b) to continue its work on the question of the peaceful settlement of disputes between States and, in
that context: (i) to continue consideration of the proposal contained in the working papers on the estab-
lishment of a commission on good offices, mediation and conciliation; (ii) to examine the progress
report of the Secretary-General on the elaboration of the draft handbook on the peaceful settlement of
disputes between States; also requested the Committee to keep the question of the rationalization of
the procedures of the United Nations under active review; and requested the Secretary-General to con-
tinue the preparation of a draft handbook on the peaceful settlement of disputes between States, on the
basis of the outline elaborated by the Special Committee and in the light of the views expressed in the
course of the discussions in the Sixth Committee and in the Special Committee, and to report to the
Special Committee at its session in 1986 on the progress of work, before submitting to it the draft
handbook in its final form, with a view to its approval at a later stage.

(k) Report of the Committee on Relations with the Host Country®®*

262
5,

In accordance with its resolution 39/87 of 13 December 1984, the General Assembly decided that
the Committee on Relations with the Host Country should continue its work, in conformity with
Assembly resolution 2819 (XXVI) of 15 December 1971.
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In its report to the General Assembly at its fortieth session, the Committee included a set of rec-
ommendations whereby it urged the host country to take all necessary measures to apprehend, bring to
justice and punish all those responsible for committing or conspiring to commit criminal acts against
missions accredited to the United Nations as provided for in the 1972 Federal Act for the Protection of
Foreign Officials and Official Guests of the United States; reiterated that adherence of all Member
States to the Headquarters Agreement and other relevant agreements was an indispensable condition
for the normal functioning of the United Nations and permanent missions in New York and underlined
the necessity to avoid any action not consistent with obligations in accordance with the Headquarters
Agreement and international law; took note of the positions of the Secretary-General of the United
Nations and of the host country regarding the application by the host country of measures pertaining to
the travel of certain members of the Secretariat and urged the host country and the Secretary-General
to seek a solution that was in accord with the Headquarters Agreement and took into consideration the
concerns expressed; took note of the information provided by the host country to the contact group on
immunities of members of missions to the United Nations and expressed its appreciation for its
efforts, which would help to clarify procedures in the prosecution of lawbreakers committing illegal
acts against diplomatic missions and their personnel; and appealed to the host country to review the
measures relating to diplomatic vehicles with a view to facilitating the needs of the diplomatic com-
munity and to consult with the Committee on matters relating to transportation.

The General Assembly, by its resolution 40/77 of 11 December 1985,%%® adopted on the recom-
mendation of the Sixth Committee,?*® endorsed the recommendations of the Committee on Relations
with the Host Country contained in paragraph 56 of its report; strongly condemned any terrorist and
criminal acts violating the security of missions accredited to the United Nations and the safety of their
personnel; and urged the host country and the Secretary-General to seek a solution that was in accord
with the Headquarters Agreement with regard to the recent legislation adopted by the host country.

9. RESPECT FOR THE PRIVILEGES AND IMMUNITIES OF OFFICIALS OF THE
UNITED NATIONS AND THE SPECIALIZED AGENCIES AND RELATED
ORGANIZATIONS

By its resolution 40/258 C of 18 December 1985,%57 adopted on the recommendation of the Fifth
Committee,?® the General Assembly, recalling Articles 100 and 105 of the Charter of the United
Nations, took note with concern of the report submitted to it by the Secretary-General on behalf of the
Administrative Committee on Coordination;**® called upon all Member States that currently had
United Nations officials under arrest or detention to review those cases and to coordinate efforts with
the Secretary-General to resolve each case with all due speed; called upon the staff of the United
Nations and the specialized agencies and related organizations to comply with the obligations result-
ing from the Staff Regulations and Rules of the United Nations, in particular regulation 1.8, and from
the equivalent provisions governing the staff of the other agencies; and called upon the Secretary-
General to continue personally to act as the focal point in promoting and ensuring the observance of
the privileges and immunities of officials of the United Nations and the specialized agencies and
related organizations, and to take all necessary measures to implement the mandates of the General
Assembly as reflected in paragraphs 7 and 8 of resolution 39/244 of 18 December 1984.

10. COOPERATION BETWEEN THE UNITED NATIONS AND THE
ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

By its resolution 40/60 of 9 December 1985,%7° the General Assembly noted with satisfaction the
further progress achieved towards strengthening the existing cooperation between the United Nations
and the Asian-African Legal Consultative Committee and took note with appreciation of the study on
the strengthening of the role of the United Nations prepared by the Committee on the occasion of the

79



fortieth anniversary of the United Nations,?”" as well as the study on the role of the International Court
of Justice?’? and other efforts of the Committee in the continuation of its programme of support to the

work of the United Nations in several areas.

11. UNITED NATIONS INSTITUTE FOR TRAINING AND RESEARCH?"?

As a consequence of the financial difficulties of UNITAR, the Institute continued to concentrate
its activities on training, and there was a steady reduction of research activities financed through the
General Fund.

UNITAR’s training programme included courses in multilateral diplomacy, international law
and international cooperation for diplomats, government and United Nations officials, as well as
workshops on the structure, retrieval and use of United Nations documentation, international legal
instruments and international negotiation.

Under UNITAR’s research programme, a study entitled ‘“The Prevention of Nuclear War: A
United States Approach”?”* was published. Moreover, in conjunction with the fortieth anniversary of
the Organization, UNITAR organized a meeting of Presidents of the General Assembly, which took
place at United Nations Headquarters from 6 to 10 June 1985. The conclusions of that meeting,
together with addresses made at the opening and closing sessions of the meeting and background doc-
uments, were published in a UNITAR report on the meeting, entitled “‘Presidents of the United

Nations General Assembly Speak Out”.?”*

At its fortieth session, the General Assembly, by its resolution 40/214 of 17 December 1985,276
adopted on the recommendation of the Second Committee,>”” reaffirmed the continuing relevance of
the mandate entrusted to the United Nations Institute for Training and Research, namely, to enhance
the effectiveness of the United Nations, and took note of the view of the Secretary-General that the
mandate continued to be essential to the functioning of the Organization at the time; and stressed the
need to take a final decision on the long-term financing and future of the Institute at the latest at the
forty-first session of the Assembly and, to that end, requested the Secretary-General to prepare com-
prehensive specific plans for the future of the Institute based on two options contained in his report.>”®

B. General review of the legal activities of intergovernmental organizations
related to the United Nations

1. INTERNATIONAL LABOUR ORGANISATION?"®

The International Labour Conference (ILC), which held its 71st session at Geneva in June 1985,
adopted the following instruments: a Convention and a Recommendation concerning Labour
Statistics;*®* and a Convention and a Recommendation concerning Occupational Health Services.®'

The Committee of Experts on the Application of Conventions and Recommendations met at
Geneva from 14 to 27 March 1985 and presented its report.>*?

The Governing Body Committee on Freedom of Association met at Geneva and adopted reports
No. 23828* (229th session of the Governing Body, February-March 1985); reports Nos. 239 and
2407®* (230th session of the Governing Body, May-June 1985) and reports Nos. 241 and 2422%°
(23 1st session of the Governing Body, November 1985).
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2. FOOD AND AGRICULTURE ORGANIZATION
OF THE UNITED NATIONS

(a) Constitutional and general legal matters
(1) Meetings of the Committee on Constitutional and Legal Matters

The Committee on Constitutional and Legal Matters (CCLM)? held its forty-sixth session from
29 April to 3 May 1985. At the session CCLM considered the question of FAO’s immunity from legal
process and measures of execution in Italy; the preparations relating to a possible request for an advi-
sory opinion from the International Court of Justice; and the desirability of accepting the host Govern-
ment’s services to defend FAQ’s immunity.?®” At its forty-seventh session (14 and 15 October 1985),
CCLM considered the question of the reimbursement of travel expenses of Council members (rule
XXV.6 of the General Rules of the organization).?%#

a. FAO’simmunity from legal process and measures of execution in Italy

The question of the organization’s immunity from legal process in Italy has been under consider-
ation by the governing bodies of the organization since 1982.

At its forty-sixth session, in April/May 1985, CCLLM noted that, through the good offices of the
Italian Permanent Representative, the long-standing rental dispute between the organization and the
landlords of building F, Istituto Nazionale di Previdenza per i Dirigenti di Aziende Industriali
(INPDALI), had been the subject of further negotiations and was close to settlement. The Committee
was also informed that no attempts had been made to apply measures of execution against the organi-
zation and that, on 27 February 1985, the Permanent Representative of Italy had forwarded to the
Director-General the draft of a law concerning measures of execution against the property of foreign
States or international organizations.

CCLM observed that, however desirable it might be to ensure that FAO should enjoy every kind
of legal guarantee against attempts to subject it to measures of execution, the fundamental problem
remained that of safeguarding FAQ's immunity from every form of legal process. The question of
measures of execution would normally arise only where the organization’s immunity from legal pro-
cess had already been disregarded.

As no other measures appeared to have been taken by the host Government to safeguard the orga-
nization’s immunity in general, CCLM reiterated the concern regarding FAO’s position in Italy that it
had expressed at previous sessions and which had also been expressed by the Council in various reso-
lutions since 1982. CCLM recommended that the Council once more invite the host Government to
promulgate legislation that would ensure that FAO would in fact be immune from “every form of legal
process”, as provided in section 16 of the headquarters Agreement.

b. Preparations relating to a possible request for an advisory opinion from the International Court
of Justice on the interpretation of sections 16 and 17 of the headquarters Agreement

The possibility of requesting an advisory opinion from the International Court of Justice in con-
nection with the problems concerning the organization’s immunity from legal process and measures
of execution in Italy had first been raised at the twenty-second session of the Conference (November
1983).7%°

CCLM examined the question at its forty-fourth session, in May 1984, and recommended that
the Council consider ““the desirability of the Conference requesting an advisory opinion” from the
International Court of Justice.?*°

At its eighty-sixth session (November 1984), the Council recognized that *‘its interpretation of
section 16 of the headquarters Agreement was clearly at variance with the Corte di Cassazione’s
interpretation®®! and

“requested the Director-General to make such preparations as might be necessary to enable the
Conference, if it so decided, to seek an advisory opinion from the International Court of Justice
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on the interpretation of sections 16 and 17 of the headquarters Agreement unless legislative
action had been taken to safeguard FAQ’s immunity from legal process that would render an

advisory opinion unnecessary’.?%?

In carrying out the preparations requested by the Council, the Director-General referred the mat-
ter to CCLM for consideration. The Committee concluded that the basic legal question hinged on the
interpretation of section 16 and proposed the questions?®* that could be submitted to the International
Court of Justice for an advisory opinion.

c. Desirability of accepting the host Government’s services to defend the organization’s immunity
in the Italian courts

This matter was first raised at the eighty-sixth session of the Council, in November 1984, At that
time the Council, in resolution 4/86, invited the Director-General to submit to CCLM for further
examination the question whether to accept the services offered by the host Government to defend the
organization’s immunity in the Italian courts without cost to the organization. CCLM noted that when
the Council had first considered the question of FAO’s immunity from legal process at its eighty-
second session, in November/December 1982, shortly after the Corte di Cassazione’s judgement in
the action brought by INPDAI against FAO had become available,?®* it ““gave the Director-General its
full support for his position that FAO was immune from the jurisdiction of the Italian courts, and con-
sidered that he should avoid any participation in the proceedings before the Italian courts that was
inconsistent with this status”".?*> Since that time, other actions had been brought against FAQ in the
Italian courts. The Council’s instructions had consistently been followed and the organization had
refrained from putting in an appearance in court.

CCLM was informed that, in principle, appearance in court by FAO could be for the purpose of
(i) pleading on the merits of a case; (ii) contesting the court’s jurisdiction on grounds other than the
organization’s immunity under sections 16 and 17 of the headquarters Agreement; or (iii) contesting
the court’s jurisdiction on the basis of the organization’s immunity under sections 16 and 17 of the
headquarters Agreement.

CCLM was of the opinion that it was only the third hypothesis which was relevant to the task
entrusted to it by the Council. Thus, the question before it was whether it was desirable for the organi-
zation to have recourse to the services of the Avvocatura Generale dello Stato to plead its immunity in
court.

In conclusion, CCLM felt that the organization’s availing itself of the services of the Avvocatura
Generale dello Stato and putting in an appearance in court should not be totally excluded. Accord-
ingly, CCLM felt that the Council might wish to consider giving the Director-General discretionary
authority to decide, on a case-by-case basis, whether the organization should appear in court.

d. Action taken by the Council and the Conference in 1985 regarding (a) to (c) above

The report of the forty-sixth session of CCLM was submitted to the Council at its eighty-seventh
session (June 1985). The Council noted that considerable progress had been made in settling outstand-
ing disputes and that legislation was before the Italian Parliament regarding the immunity from meas-
ures of execution of foreign States and international organizations. However, the Council considered
that these developments did not resolve the fundamental problem of ensuring that the organization
enjoyed full immunity from legal process as provided in section 16 of the headquarters Agreement.
The Council therefore invited the host Government to take the necessary measures to that end.?*®

As regards preparations for the Conference to request an advisory opinion from the International
Court of Justice, the Council “agreed that every effort should be pursued to develop the dialogue with
the host Government in depth before having recourse to an advisory opinion from the International
Court of Justice but felt that the organization must be prepared to go to the Court if necessary.”>*” The
Council endorsed CCLM's view that it was not necessary to raise the question of the interpretation of
section 17 of the headquarters Agreement and agreed that the questions that might be submitted to the
Court should be formulated as follows:

“(a) Does section 16 of the headquarters Agreement concluded between FAO and the
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Italian Republic mean that in Italy FAO is immune from every form of legal process in all cases in
which it has not expressly waived its immunity?

“(b) If the answer to (a) is negative, what are the specific exceptions to FAO’s immunity
from every form of legal process under section 167"

The Council transmitted the above questions to the Conference for consideration.**®

With respect to the use of the services of the Avvocatura Generale dello Stato to defend the organ-
ization before the Italian courts, the Council decided not to modify the position that it had taken at its
eighty-second session to the effect that the Director-General should avoid any participation in the pro-
ceedings before the Italian courts that was inconsistent with the organization’s status whereby it
enjoyed immunity from jurisdiction.?%®

The Conference, at its twenty-third session (November 1985), considered the question of the
organization’s immunity from legal process in Italy on the basis of a note by the Director-General®™®
and an extract from the report of the eighty-seventh session of the Council .>°' It noted that an out-
of-court settlement had been reached in the course of 1985 with the landlords of building F and with
plaintiffs in other lawsuits brought against FAQ in the Italian courts since 1982; no further lawsuits
were pending. The Conference also noted the legal and practical considerations advanced by the Ital-
ian delegation and the efforts made by the Italian authorities to overcome FAQ’s practical problems. It
nevertheless recognized the importance of finding a solution that was mutually agreeable to FAO and
the Italian Government, with a view to guaranteeing the organization’s immunity from legal process
as soon as possible. The Conference considered the determination of the appropriate interpretation of
section 16 of the headquarters Agreement would be the best approach.

The representative of the host Government underlined the readiness of the Italian authorities to
pursue actively their efforts to reach a viable legal solution to the matter. The suggestion was made
that it should be left to the Council to decide whether FAO should seek an advisory opinion of the
International Court of Justice. Nevertheless, the Conference agreed that it would not be desirable at
that stage to submit the questions forwarded to it by the Council to ICJ and that it would be preferable
to reconsider the matter, as necessary, in the light of a report by the Director-General on develop-
ments, at its next session,??

e. Reimbursement of travel expenses of Council members (rule XXV.6 of the General Rules of the
organization)

At the eighty-seventh session of the Council, questions had been raised as to the practice of the
organization concerning the reimbursement of travel expenses®* in application of rule XXV.6 of the
General Rules of the Organization (GRO), reading as follows:

“The travelling expenses of the representative of each member of the Council properly incurred
in travelling, by the most direct route, from the representative’s capital city or duty station,
whichever is less, to the site of the Council session and return to his capital city or duty station,
shall be borne by the organization.”
In the above connection, the Council had been informed that under rule XXV.6 GRO the travel of the
representative of each member of the Council from his or her capital city or duty station, whichever
was the less, to the site of the Council’s session, was reimbursed by the organization. The Council
“noted with concern that rule XXV.6 GRO apparently precluded the reimbursement of the travel
expenses of any member of a delegation attending the Council when a permanent representative to the
organization residing in Rome was designated as the representative to the Council”’.>** Accordingly,
it requested the Director-General to examine the situation and to refer the matter to CCLM “to deter-
mine whether rule XXV.6 GRO may be interpreted to allow reimbursement to any one member of a
delegation for travel to the Council”.>%%

CCLM noted that:

(i) Since the establishment of the Council in 1948, member nations that were on the Council
had been entitled to only one “‘representative’’;

(ii) The provisions specifically dealing with the reimbursement of travel expenses permitted
such payment only as regards the ““representative’” of a member nation, and no provision had ever
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been made for the reimbursement of the travel expenses of the other members of a member nation’s
delegation—i.e., alternates, associates or advisers.

Moreaver, CCLM noted that the organization’s practice, as reported to the Council at its eighty-
seventh session, had been consistent with the above. Thus, travel expenses were reimbursed only
when the designated representative of a member nation was obliged to travel from outside Italy to the
Council.

In the light of the above, CCLM concluded that it was not legally possible to interpret rule XX V.6
as permitting the reimbursement of the travel expenses of any one member of a delegation to the
Council. Consequently, in accordance with the Council’s instructions, CCLM went on to consider the
amendments to the Basic Texts of the organization that would be necessary to allow such reimburse-
ment, if member nations desired to effect such a change.

CCLM proposed to the Council a draft resolution containing an amendment to rule XXV.6. At its
eighty-eighth session (November 1985), the Council recommended the draft resolution, which was
adopted by the Conference at its twenty-third session (November 1985) as resolution 14/85.3%

(ii)) Amendments to the Basic Texts of the organization

a. Amendment to the Spanish text of rules XI1.9(a) and XII.17 of the General Rules of the
organization®’

When reviewing certain rules governing voting procedures of the Council and the Conference,
CCLM, at its forty-fifth session (October 1984), had found that the Spanish text of rule XII.9(a) GRO
made use of the term *““por aclamacién”, which did not entirely correspond with the terms used in the
English text (“‘by clear general consent™) and in the French text (“‘par consentement général mani-
feste”’). CCLM had therefore recommended that the Spanish text of rule XI1.9(a) GRO be amended
by deleting the words “‘por aclamacién” and replacing them by the words *‘por evidente consenso
general”’. On the same occasion CCLM had recommended that a similar amendment be made to para-
graph 17 of rule XII GRO, in which the words ““por aclamacién’’ would be replaced by the words *‘por
consenso général”, so as to be consistent with the terms ‘““by general consent” and “‘par consentement
général” used in the English and French texts respectively.

The Council, at its eighty-sixth session (November 1984),%°® endorsed CCLM’s recommenda-
tions that the Spanish text of the General Rules of the organization be amended in the manner indicated
above.

The Conference, at its twenty-third session, agreed with the views expressed by CCLM and the
Council concerning the need to amend the Spanish text of rules XII.9(a) and XII.17 GRO, and
adopted resolution 13/85 to that effect.>*®

b.  Amendment to rule XXV.6 of the General Rules of the organization

Following review by the Committee on Constitutional and Legal Matters and recommendation
by the Council, the Conference at its twenty-third session adopted resolution 14/85, by which it
amended rule XXV.6 of the General Rules of the organization.>'®

c. Amendment to rule VII.2 of the rules of procedure of the Council (Travel Council
representatives)>'!

The Council noted the decision of the Conference at its twenty-third session to amend rule
XXV.6 GRO to permit the travel expenses of any one member of a delegation representing a member
of the Council at Council sessions, to be borne by the organization. It also noted that the Conference
had invited the Council to amend rule VII.2 of its rules of procedure, in the way recommended by
CCLM, in order to bring that provision in line with the amendment to rule XX V.6 GRO. The Council
therefore decided to amend rule VII.2 of its rules of procedure.

(iii) Review of the rules governing voting procedures of
the Conference and the Council>'?

At the twenty-second session of the Conference (November 1983),'* some delegations

expressed concern at the fact that rule XI1.9(a) GRO provided for a vote by secret ballot when there
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was the same number of candidates as places to be filled. They suggested that the election procedures
be reviewed in order to study the possibility of not proceeding to a secret ballot in such cases, for
example, in the election of the Independent Chairman of the Council. The Conference agreed that the
Council should review the rules governing the voting procedures where there was the same number of
candidates as places to be filled in the Conference or, the Council, with a view to accelerating proce-
dures and thus saving valuable time.

The Council, at its eighty-fifth session,*'* decided that the question should be submitted for
examination to CCLM.

The Conference, at its twenty-third session, noted that CCLM had pointed out that under rule
X11.9(a) GRO it was mandatory to have a secret ballot with respect to (a) the appointment of the Inde-
pendent Chairman of the Council, (b) the appointment of the Director-General, (c) the admission of
additional member nations or associate members and (d) the election of Council members. CCLM had
expressed the view that the said four cases related to some highly sensitive matters, for which the
secrecy of voting was intended to afford member nations the possibility of expressing their choice
without any constraint or embarrassment, and had concluded that no amendment to rule X11.9(a) GRO
was called for.

The Conference noted that the Council, at its eighty-sixth session (November 1984).*'* had con-
curred with CCLLM’s conclusion that the provision in question was appropriate since it protected the
interests of member nations, and that therefore no amendment to rule XI1.9(a) GRO was necessary.
The Cgogference agreed with the Council’s conclusions and decided not to amend rule XII.9(a)
GRO.*'!

(iv) Increase in the number of Vice-Chairmen of the Conference

Upon the recommendation of the eighty-eighth session of the Council (November 1985), the
Conference decided to suspend, during its twenty-third session, the application of the provision of
rule VIII GRO, which established at three the number of Vice-Chairmen of the Conference. The Con-
ference then approved the appointment of four Vice-Chairmen.>'”

(v) Invitations to non-member nations to attend FAQ sessions

At its eighty-seventh session (June 1985), the Council was informed that the Director-General
had invited the Union of Soviet Socialist Republics, a non-member State, to attend the eighth session
of the Committee on Agriculture (Rome, March 1985), the sixteenth session of the Committee on
Fisheries (Rome, April 1985) and the twenty-sixth session of the European Commission for the Con-
trol of Foot-and-Mouth Disease (Rome, April 1985). The invitations had been sent in accordance with
pmagrapgllssB.l and B.2 of the Statement of Principles relating to the Granting of Observer Status to
Nations.

During the same session, the Council approved the Director-General’s proposal to invite Brunei
Darussalam, Kiribati, Nauru, Singapore and Tuvalu to the Conference of Plenipotentiaries on the
Adoption of an Agreement on the Establishment of the Intergovernmental Organization for Marketing
Information and Technical Advisory Services for Fishery Products in the Asia and Pacific Region
(INFOFISH).

The Conference, at its twenty-third session (November 1985), approved the invitation by the
Director-General of the applicants for membership (Cook Islands and Solomon Islands) to be repre-
sented by observers until their admission to the organization. The Conference confirmed the invitation
sent by the Director-General to the Government of the USSR to attend the session in an observer
capacity. It also approved the invitations issued by the Director-General to the Palestine Liberation
Organization (PLO) and those African liberation movements recognized by the Organization of Afri-
can Unity (OAU) to attend the session as observers.>'®

At its eighty-ninth session (November 1985), the Council agree to the request made by the
USSR to send an observer to specific technical meetings of the organization relating to fisheries.

d320

(vi) Applications for membership in the organization

At its eighty-seventh session, the Council took cognizance of the application for membership
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submitted by Cook Islands. Pending a decision by the Conference on the application and pursuant to
rule XXV.11 of the General Rules of the organization and paragraphs B.1, B.2 and B.5 of the State-
ment of Principles relating to the Granting of Observer Status to Nations, the Council authorized the
Director-General to invite Cook Islands to participate, in an observer capacity, at appropriate Council
meetings, as well as regional and technical meetings of the organization of interest to it.

Moreover, at the same session, the Council decided that Cook Islands as well as Solomon
Islands, which had applied for membership in 1984, would have a minimum assessment rate of 0.01
per cent,

The Conference, at its twenty-third session (November 1985), admitted Cook Islands and
Solomon Islands to membership of the organization.

(vii) Treaties concluded at plenipotentiary conferences convened
by the organization

a. Protocol to amend the Agreement for the Establishment of a Regional Centre on Agrarian Reform
and Rural Development of Latin America and the Caribbean*!

A conference of plenipotentiaries convened by the Director-General of FAO met at Panama City
on 16 and 17 July 1985. The Conference agreed upon a Protocol in respect of which the Director-
General of FAOQ is the depositary.

b. Agreement for the Establishment of the Intergovernmental Organization for Marketing Informa-
tion and Technical Advisory Services for Fishery Products in the Asia and Pacific Region

A conference of plenipotentiaries on the adoption of an agreement on the establishment of
INFOFISH, convened by the Director-General of FAO, met at Kuala Lumpur from 9 to 13 December
1985. The Conference adopted the above-mentioned Agreement, in respect of which the Director-
General of FAO is the depositary.

(viii)  Status of conventions and agreements and amendments thereto for which
the Director-General of FAO acts as depositary

(a) In 1985 the Constitution of the International Rice Commission (IRC), approved by the
Conference of FAO at its fourth session, in 1948, was accepted by Mauritania, Senegal and Suriname.

(b) In 1985 Algeria, Grenada and Niger became parties to the International Plant Protection
Convention (IPPC) approved by the Conference at its sixth session, in 1951. Algeria, Brazil, the Fed-
eral Republic of Germany and Grenada accepted the amendments to the Convention approved by the
FAO Conference at its twentieth session, in November 1979.

(¢) 1In 1985 Sri Lanka accepted the amendments to the Plant Protection Agreement for the Asia
and Pacific Region, approved by the Council at its eighty-fourth session, in November 1983.

(d) In 1985 Mauritius notified its withdrawal from the Agreement for the Establishment of a
Regional Animal Production and Health Commission for Asia, the Far East and the South-West
Pacific (APHCA), approved by the FAO Council at its sixtieth session, in June 1973.

(e) In 1985 Japan, Senegal, South Africa and Uruguay accepted the Protocol to amend the
International Convention for the Conservation of Atlantic Tunas (ICCAT), adopted at a plenipotentia-
ries conference held in Paris in 1984.

(f) In 1985 Botswana and Cape Verde notified their withdrawal from the Agreement for the
Establishment of a Centre on Integrated Rural Development for Africa (CIRDAfrica), adopted at a
government consultation held at Arusha, United Republic of Tanzania, in 1979.

(8) In 1985 the Protocol to amend the Agreement for the Establishment of a Regional Centre on
Agrarian Reform and Rural Development of Latin America and the Caribbean (CARRDLA), adopted
at a conference of plenipotentiaries held on 17 July 1985, was signed on that date by Colombia, Cuba,
Ecuador, El Salvador, Grenada, Guatemala, Honduras, Nicaragua, Panama and Saint Kitts and
Nevis. Also in 1985, the Protocol was ratified by Panama.

(h) In 1985 Egypt and Tunisia became parties to the Agreement for the Establishment of a
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Regional Centre on Agrarian Reform and Rural Development for the Near East (CARRDNE),
adopted at a conference of plenipotentiaries which met in Rome in September 1983. The Agreement
was signed by Cyprus.

(ix) Follow-up of Conference resolutions 8/83 and 9/83 on plant genetic

resources”>>

The Conference, at its twenty-third session (November 1985) reaffirmed the significance of plant
genetic resources in continued agricultural development and in ensuring food security. It noted that,
following the adoption of Conference resolution 8/83 on the International Undertaking on Plant
Genetic Resources, 85 member nations had officially responded, and of these 77 had agreed in princi-
ple to adhere to, or had expressed support for, the Undertaking. In addition, two non-member nations
of FAO had responded positively.

Appeals were made to all countries which had not yet subscribed to the Undertaking to do so. In
this connection, countries were urged to spell out clearly their reservations to the Undertaking, in
order to establish a constructive dialogue to ensure widest possible adherence. Various members, in
reiterating their reservations to the Undertaking, indicated that their national legislation, including
plant breeders’ rights and other domestic considerations, determined the degree to which they could
adhere to the Undertaking. A number of members were of the view that were the Undertaking to be
modified, a greater number of countries could adhere to it. A few members reiterated that they could
not adhere to the Undertaking in its current form on grounds of principle.

(x) International Code of Conduct on the Distribution and Use of
Pesticides>?

In view of the urgency of reducing pesticide hazards, the Conference, at its twenty-third session
(November 1985), adopted resolution 10/85 by which it adopted a voluntary International Code of
Conduct on the Distribution and Use of Pesticides, the text of which had been prepared following a
formal request by the Second FAO Government Consultation on International Harmonization of Pes-
ticide Registration Requirements, held in Rome from 11 to 15 October 1982. The Conference, which
emphasized the voluntary nature of the Code, recommended that it be used as a basis for national
legislation where so required.

(xi)y World Food Security Compact®**

At its twenty-third session (November 1985), the Conference adopted the World Food Security
Compact, which had been approved by the Council at its eighty-seventh session.

The proposal for a World Food Security Compact had been put forward by the Director-General
to the Committee on World Food Security at its eighth session. The Director-General had further elab-
orated the proposal at the Committee’s ninth and tenth sessions, before it was approved by the
Council.

The Compact is based on the broader concept of world food security adopted by the Conference
at its twenty-second session, which dealt with three interrelated aspects, namely, expanding produc-
tion, increasing stability in the flow of supplies and ensuring access to food by the poor.

(xii) Agreements and arrangements with intergovernmental organizations and
bodies

In 1985 the organization established relations on the basis of a cooperation agreement or an
exchange of letters with the following intergovernmental organizations: Permanent Commission for
the South Pacific; International Pepper Community; Preferential Trade Area for Eastern and Southern
African States; North American Plant Protection Organization; Organizacién Latinoamericana de
Desarrollo Pesquero (OLDEPESCA); Sistema Econémico Latinoamericano (SELA).

(b) Activities of legal interest relating to commodities
(i) Hard fibres

At its twentieth session, in September 1985, the FAO Intergovernmental Group on Hard Fibres
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agreed to maintain the indicative prices for the major grades of African and Brazilian fibre. The Group
recommended that the quota system should be maintained in principle, although the global and
national quotas should remain suspended. The Group also agreed, with the exception of one consum-
ing country, to reduce the indicative price for sisal and henequen baler twine. For abaca, the Group
decided to reinstate the indicative price range at the level of December 1984, when it had been tempo-
rarily suspended. It was further suggested that the mechanism triggering automatic consultation
between producers and consumers, when the indicator price was approaching either end of the range,
should remain suspended.

(ii) Jute, kenaf and allied fibres
a. Informal price arrangements for jute and kenaf

At its twenty-first session, in December 1985, the FAO Intergovernmental Group on Jute, Kenaf
and Allied Fibres reactivated the informal indicative price arrangement for jute and kenaf which had
been temporarily suspended in the previous season due to abnormal market developments.

b.  Support to activities of the International Jute Organization

FAO continued to extend its support to the activities of the International Jute Organization (1JO).
A document on factors causing year-to-year instability in the jute market and possible options to com-
bat them was provided.

(c) Activities of legal interest relating to fisheres
(i) Committee on Fisheries
The Committee on Fisheries (COFI) held its sixteenth session from 22 to 26 April 1985. '
a. Establishment of a new COFI Subcommittee on Fish Trade

The Committee decided to establish a Subcommittee on Fish Trade and approved its terms of ref-
erence and membership. The Subcommittee will provide a forum for consultations on technical and
economic aspects of international trade in fish and fishery products, including pertinent aspects of pro-
duction and consumption. Membership in the Subcommittee is open to all member nations of FAO.
States not members of the organization, which are Members of the United Nations, of any of its spe-
cialized agencies or of the International Atomic Energy Agency (IAEA), may be admitted by the
Council to membership in the Subcommittee.

b. Possible adoption of a standardized marking system of fishing vessels

The Committee noted that an expert consultation on fishing vessel markings had been organized
by Canada with the cooperation of FAO. The Consultation had recommended the use of the Interna-
tional Telecommunication Union Radio Call Signs, without prejudice to international conventions,
national practices or requirements, as the basis for marking fishing vessels.

The Committee was of the view that further studies would be required to prepare technical spec-
ifications and examine ways in which such a marking system could be used by countries. It therefore
invited the Director-General to carry out such further consultations as might be necessary and to report
to the Committee at its seventeenth session, with a view to the possible adoption of a standardized
marking system.

(ii) Advisory Committee of Experts on Marine Resources Research
The Committee held its eleventh session from 21 to 24 May 1985.
a. Statutes

The Committee noted that under its present Statutes its competence was in principle restricted to
marine resources research. In practice, it was rather difficult to deal with those problems in isolation
from the questions raised by aquaculture and inland fisheries. Furthermore, since the Committee’s

88



establishment, the priorities and areas of knowledge of fisheries research had undergone some
changes. Its advice had already been sought on these related matters. The Committee therefore pro-
posed that the Director-General consider broadening the Committee’s terms of reference (specifically,
paragraph 1 of article II of the Revised Statutes) to enable it to offer advice on FAO’s research not only
on marine fisheries, but a]so on other living aquatic resources, including inland fisheries, aquaculture
and other subjects which accounted for a significant part of FAO’s research programme.

b. Rules of procedure

The Committee adopted the amendments to its rules of procedures prepared by the secretariat and
requested the Secretary to submit them to the Director-General for approval.

(i) Indian Ocean Fishery Commission
The Indian Ocean Fishery Commission (IOFC) held its eighth session from 2 to 6 July 1985.
a. Proposed amendments to the IOFC statutes

At its seventh session, IOFC had discussed the question whether the Commission’s statutes
should be amended in order to cover inland fisheries and aquaculture. The secretariat had then been
requested to draft the text of the amendments that would be necessary if the terms of reference were
thus to be expanded.

At its eighth session, the Commission noted that most of the IOFC member countries bordering
the western part of the Indian Ocean were also members of the FAO Committee for Inland Fisheries of
Africa. Moreover, most of the IOFC member countries bordering the north-east and the eastern part of
the Indian Ocean were members of the Indo-Pacific Fishery Commission (IPFC) and were cooperating
in aquaculture and inland fisheries within the framework of two working parties established by IPFC.

. It was stressed that, in the spirit of TCDC, the current composition of the two working parties allowed
for a very fruitful exchange of information among experts from Indian Ocean coastal countries and
other Asian countries with considerable experience in these matters.

Delegations from some member countries bordering the northern part of the Indian Ocean indi-
cated that they would have preferred to develop cooperation among themselves in aquaculture and
inland fisheries under the aegis of IOFC. Other member countries pointed out that it was essential to
avoid duplication. After an exchange of views, the Commission resolved not to propose any amend-
ment to its statutes.

(d) Activities of the Joint FAO/WHO Codex Alimentarius Commission
in relation to food law

By 1985 membership of the Joint FAO/WHO Codex Alimentarius Commission had reached 129
countries. During that year the Commission held its sixteenth session, at which further food commod-
ity standards, codes of practice and maximum pesticide residue limits were adopted. The Commission
endorsed regulatory guidelines aimed at assisting Governments in overcoming legal, administrative
and other obstacles which prevented countries from fully implementing the Codex maximum residue
limits (ref. CAC/PR 9-1986). The Commission reviewed progress on the implementation of the Code
of Ethics for International Trade in Food (ref. CAC/RCP 20-1979). A new development was the estab-
lishment of a Codex Committee on Residues of Veterinary Drugs in Food, to be hosted by the Govern-
ment of the United States of America. The first session of the new Committee was to be held in Wash-
ington in 1986. Discussion focused on the question of the regulation of food packaging materials, the
role and status of Codex standard methods of analysis and sampling and the amount of technical detail
included in Codex standards. The future direction of the work of the Codex Alimentarius Commission
was considered and the Codex Committee on General Principles was requested to discuss the topic in
greater depth at its eighth session, to be held in 1986. That Committee was also requested to consider
how best to promote the implementation of Codex recommendations.

89



(e) Legislative matters
(i) Activities connected with international meetings

FAO participated in and provided contributions to the following international meetings:

Ad Hoc Working Group of Experts for the Exchange of Information on Potentially Harmful
Chemicals, Rome, January—February 1985;

Workshop on Product Liability in Food Law, organized by the European Food Law Association,
Italian Section, Parma, Italy, May 1985;

Meeting of Experts on the Legal and Institutional Aspects of Water Resources Management,
organized by the Organisation for Economic Co-operation and Development (OECD) and the Gov-
ernment of Spain, Madrid, 29-31 May 1985;

OLDEPESCA/FAO/UNCTC Training Workshop on the Negotiation of Joint Ventures and other
Commerical Arrangements in Fisheries, Lima, 1-6 September 1985;

Colloquium on Agrarian Law (water resources for agricultural use; associations of farmers in the
marketing of their produce; limitation of agricultural production), organized by the Comité Européen
de Droit Rural (CEDRY), Tenerife, Spain, 23-27 September 1985;

Forum on the Environmental Impact Assessment Process, CESIA, Rome, 18 and 19 November
1985;

Meeting on plant variety protection systems and transfer of technology, Buenos Aires, 16-20
December 1985.
(i)  Legislative assistance and advice in the field
During 1985, legislative assistance and advice were given to various countries on the following
topics:
(a) Agrarian legislation and agrarian law:

(i) Paraguay: assistance in management and conservation of soil and related natural
resources;

(ii) Cape Verde: assistance in land reform and water legislation;
(iii) Sudan: assistance in land use planning legislation;
(b) National water legislation:
(i) Morocco: assistance in water legislation;
(ii) Guyana: assistance in water resources legislation;
(iii) Western Samoa: drafting of national water resources legislation;
(iv) Tonga: drafting of national water resources legislation;
(v) Ethiopia: drafting of water resources regulations;
(¢) International water law:

Organisation pour la mise en valeur du fleuve Gambie (OMVG) (advice on international
legal questions concerning the development of the Gambia river basin);

(d) Fisheries legislation:

Angola, Bahamas, Barbados, Cape Verde, Colombia, Comoros, Congo, Equatorial
Guinea, Fiji, Gabon, Guinea, Guinea-Bissau, Guyana, Honduras, Madagascar, Maurita-
nia, Mauritius, Morocco, Seychelles, Sierra Leone, Solomon Islands, Togo, Democratic
Yemen, Zaire;

(e) Forestry legislation:
Costa Rica, Morocco, Papua New Guinea, Sao Tome and Principe;
(f) Environment legislation: ’
Honduras.
(iii) Legal assistance and advice not involving field missions

Advice or documentation was furnished to Governments, agencies or educational centres, at
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their request, on the following topics: food standards for fish (Chile); food legislation (Argentina,
Netherlands, Spain, Zimbabwe); pesticide residues (Brazil, Spain); plant protection legislation (Fed-
eral Republic of Germany, Italy); seed legislation (Mauritania, United States of America); sanitary
regulations for imported marine products (India); food standards for bakery products (Spain); legisla-
tion on edible oils (Switzerland); livestock joint ventures (Kenya); food standards (Venezuela).

(iv) Legislative research and publications

Research was conducted, inter alia, on:
(a) Legal aspects of the management of estuarine zones;

(b) Flag State control of fishing vessels; coastal State requirements for foreign fishing; com-
pendia of fisheries legislation;

(¢) Impact of non-forestry laws on forestry;
(d) Pesticide labelling and advertising legislation;
(e) Land ownership, tenancy and redistribution in Central American and Mexican legislation.

(v) Training

Within the framework of the Programme for Professional Training for Agricultural Development
(PTAD), training (including a month-long mission in Brussels) was provided for six months to a fel-
low in the area of food law and EEC import/export regulations of the European Economic Community
(EEC).

(vi) Collection, translation and dissemination of legisiative information

In 1985 FAO published the semi-annual Food and Agricultural Legislation. Annotated lists of
relevant laws ~nd regulations relating to food legislation were also published in the semi-annual Food
and Nutrition Review.

3. UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND
CULTURAL ORGANIZATION

(a) Constitutional and procedural questions
MEMBERSHIP OF THE ORGANIZATION

On 31 December 1985, the notices of withdrawal from the organization which the United King-
dom of Great Britain and Northern Ireland and Singapore had given, respectively, on 5 and 12 Decem-
ber 1984 took effect under the terms of article 11 (6) of the Constitution of UNESCO.>?*

(b) International regulations

(i) Entry into force of instruments previously adopted

In accordance with the terms of its article 18, the Regional Convention on the Recognition of
Studies, Diplomas and Degrees in Higher Education in Asia and the Pacific, adopted on 16 December
1983 at Bangkok, entered into force on 23 October 1985, that is, one month after the deposit with the
Director-General of the second instrument of ratification, approval or acceptance.

(ii) Instruments adopted by the General Conference of UNESCO

Revised Recommendation concerning International Standardization of Statistics on the Production
and Distribution of Books, Newspapers and Periodicals (adopted at Sofia on 1 November 1985)
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(¢) Human rights

Examination of cases and questions concerning the exercise of human rights
coming within UNESCO’s competence

The Committee on Conventions and Recommendations met in private session at UNESCO head-
quarters, in Paris, from 23 April to 3 May and 2 to 6 September 1985, in order to examine communica-
tions which had been transmitted to it in accordance with decision 104 EX/3.3 of the Executive Board.

At its spring session, the Committee examined 48 communications, of which 41 were examined
with a view towards their admissibility and 7 were examined on their substance. Of the 41 communi-
cations examined as to admissibility, none was declared admissible, 12 were declared irreceivable and
S were struck from the list since they was considered as having been settled or did not appear to war-
rant further action. The examination of 31 communications was suspended. The Committee presented
its report to the Executive Board at its one hundred twenty-first session.

At its fall session, the Committee had before it 35 communications, of which 28 were examined
as to their admissibility and 7 were examined on their substance. Of the 28 communications examined
as to their admissibility, 1 was declared admissible, none was declared irreceivable and 4 were struck
from the list since they were ill founded or were considered as having been settled. The examination of
30 communications was suspended. The Committee presented its report on its examination of these
communications to the Executive Board at its one hundred twenty-second session.

(d) Copyright and neighbouring rights
(1) Universal Copyright Convention

The Intergovernmental Committee (IGC) of the Universal Copyright Convention (UCC) held its
sixth ordinary session (sitting together with the Executive Committee of the Berne Union) at
UNESCO headquarters from 17 to 25 June 1985. The Subcommittee of the Committee established at
the second extraordinary session of the committee (1983) met at headquarters from 15 to 19 April
1985 to study prospective amendments to the Committee’s rules of procedure.>?

The items on the agenda of the Committee alone included: (i) application of the Universal Copy-
right Convention; (ii) legal and technical assistance to States to develop national legislation and infra-
structures in the field of copyright; (iii) study of the changes to be made to the rules of procedure of the
Committee regarding distribution of seats in accordance with article XI of UCC; (iv) General Regula-
tion for the Safeguarding of Folklore; (v) General Regulation concerning the Safeguarding of Works
in the Public Domain; and (vi) partial renewal of the Committee. The common agenda of the two
Committees included the following topics: (i) membership of (a) the Rome Convention, (b) the Pho-
nogram Convention and (c) the Satellite Convention, and acceptance of the Multilateral Convention
for the Avoidance of Double Taxation of Copyright Royalties; (ii) development of law and practice
connected with the transmission by cable of television programmes; (iii) copyright problems raised by
the access by handicapped persons to protected works; (iv) protection of expressions of folklore; (v)
consideration of a study on guiding principles on the operation of *‘droit de suite™; (vi) progress report
on the question of salaried authors; and (vii) consideration of the reports of: (a) the Group of Experts
on the Copyright Aspects of the Protection of Computer Software; (b) the Group of Experts on Copy-
right Problems Arising from the Rental of Phonograms and Videograms; (c) the Group of Experts on
the Copyright Aspects of Direct Broadcasting by Satellite; (<) the Group of Experts on Unauthorized
Private Copying of Recordings, Broadcasts and Printed Matter; and (e) the Working Group on Model
Provisions for National Laws on Publishing Contracts for Literary Works.3?’

(ii) [International Convention for the Protection of Performers, Producers of Phonograms and
Broadcasting Organizations (Rome Convention)

The Intergovernmental Committee of the Rome Convention held its tenth ordinary session
(Paris, 26-28 June 1985) devoted to agenda items, inter alia: (i) Membership of the Rome Conven-
tion, the Phonogram Convention and the Satellite Convention; (ii) assistance and training to promote
the protection of the beneficiaries of the Rome Convention; and (iii) problems arising with regard to
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the Rome Convention through developments in law and practice concerning transmission by cable
and by satellite.?®

(ili) Safeguarding of folklore

The Second Committee of Governmental Experts on the Safeguarding of Folklore (Paris, 14-18
January 1985) proposed a general definition accompanied by a list of the various types of folklore, and
measures aimed at facilitating the identification, conservation, preservation, diffusion and utilization
of folklore. The Committee unanimously agreed that any future international regulations on the topic
should take the form of a recommendation to member States rather than an international
convention.>??

(iv) Safeguarding of works in the public domain

The Second Committee of Governmental Experts on the Safeguarding of Works in the Public
Domain (UNESCO headquarters, 11-15 February 1985) discussed the range and scope of possible
international regulations concerning the safeguarding of works in the public domain and suggested
certain general approaches in this regard.>*°

(v) Protection of computer software

A Group of Experts on the Copyright Aspects of the Protection of Computer Software, convened
jointly by UNESCO and WIPQO, met at Geneva (25 February—1 March 1985). The discussions, based
on a survey and analysis of national legislation and case law, reflected a general recognition of the
need for adequate protection of computer programs both nationally and internationally. The experts
suggested further study of the question.*>!

(vi) Direct broadcasting by satellite

A Group of Experts on the Copyright Aspects of Direct Broadcasting by Satellite, meeting under
the joint auspices of UNESCO and WIPO (headquarters, 18-22 March 1985) agreed that direct broad-
casting by satellite of works protected by copyright constituted broadcasting in the sense of both the
Berne and the Universal Copyright conventions and suggested that various aspects of the application
of those conventions in relation to broadcasting effected by direct broadcasting satellite should be fur-
ther studied by the secretariats, including: the applicability of non-voluntary licensing and of remedies
under criminal and civil law other than the law of copyright; differences between, and common char-
acteristics of, fixed-satellite and broadcasting satellite services; and links between satellite broadcast-
ing and cable distribution.**?

(vil) Model provisions for national laws on publishing contracts
for literary works

Convened jointly by UNESCO and WIPO, a Committee of Governmental Experts on Model
Provisions for National Laws on Publishing Contracts for Literary Works, met in Paris from 2 to 6
December 1985. The Committee examined in detail the draft annotated model provisions for national
laws in publishing contracts for literary works in book form, prepared by the two secretariats (taking
into account the deliberations of the 1984 UNESCO-WIPO Joint Working Group on the subject),
covering the relevant questions regarding basic elements and form of the contract, grant of rights,
warranty, publication of the work, determination of selling price, moral rights, remuneration, state-
ment and accounts of sales, termination of contract, etc. A second Committee of Governmental
Experts is expected to continue the work (perhaps in 1988).7*
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4. INTERNATIONAL CIVIL AVIATION ORGANIZATION
(@) Work in the legal field

There was no legal meeting during 1985; however, the implementation of the general work pro-
gramme of the Legal Committee and of the decisions of the Council of ICAO called for legal studies to
be prepared by the secretariat in 1985. On 16 November 1984, the Council had considered the report
of the Subcommittee on the Preparation of a Draft Instrument on the Interception of Civil Aircraft and
requested a preliminary study of appropriate action to implement the Subcommittee’s recommenda-
tions. During its one hundred fourteenth session, in March 1985, the Council considered the prelimi-
nary study prepared by the secretariat and agreed that no new rules should be drafted relating to the
aftermath of the landing of an intercepted aircraft pending the entry into force of article 3 bis of the
Chicago Convention.>** At its one hundred sixteenth session, in December 1985, the Council decided
that the item should remain on the General Work Programme of the Legal Committee with the under-
standing that no work should be undertaken pending the entry into force of article 3 bis.

During its one hundred thirteenth session, in November 1984, the Council considered reports on
the comments received from States and international organizations on the secretariat studies on the
following subjects: *“United Nations Convention on the Law of the Sea—implications, if any, for the
application of the Chicago Convention, its annexes and other international air law instruments’’, and
“Liability of air traffic control agencies’. The Council noted the reports and the determination of the
Chairman of the Legal Committee to appoint a Rapporteur for each subject, with the task of making
suggestions concerning the future course of action. At its one hundred sixteenth session, in December
1985, the Council noted the reports of the Rapporteurs. These items will be considered by the Legal
Committee at its twenty-sixth session.

During the same session, in December 1985, the Council considered a Model Clause on Aviation
Security for bilateral air agreements, prepared by the secretariat, and decided to send it to States and
international organizations for comments.

The following items remain on the General Work Programme of the Legal Committee:

(1) United Nations Convention on the Law of the Sea®** —implications, if any, for the applica-
tion of the Chicago Convention, its annexes and other international air law instruments;

(2) Liability of air traffic control agencies;
(3) Study of the instruments of the Warsaw system;
(4) Preparation of a draft instrument on the interception of civil aircraft.

(b) Unlawful interference with international civil aviation
and its facilities

The Committee on Unlawful Interference with International Civil Aviation and its Facilities held
12 meetings during the year.

In response to recent alarming and grave incidents of unlawful seizure of aircraft and acts of sab-
otage, the Committee was instructed by the Council to undertake a complete review of annex 17
(Security —safeguarding international civil aviation against acts of unlawful interference) and related
documents, with the assistance of an Ad Hoc Group of Experts, and to report to the Council at its one
hundred sixteenth session on those provisions which might be immediately introduced, upgraded to
Standards, strengthened or improved. In view of the urgency of the matter, the Committee was
requested to convene meetings as necessary between the one hundred fifteenth and one hundred six-
teenth sessions of the Council.

After an in-depth study of a number of proposals presented by the Ad Hoc Group of Experts and
modified by a Working Group of the Whole, the Committee recommended the adoption of specific
amendments to annex 17 in the light of comments received from Contracting States and international
organizations which had been consulted on the matters. As a result of the Committee’s recommenda-
tions, the Council adopted amendment 6 to annex 17 on 19 December.

In October and November, the Committee also considered proposals for a new comprehensive
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Work Programme as well as recommendations for a formal review of the Committee’s terms of refer-
ence; the aim of the review was to enable the Committee to play a more effective role in assisting and
advising the Council on all ICAQ activities in the field of aviation security. The recommendations of
the Committee were approved by the Council on 3 December.

In response to specific directives of the Council, the Committee considered proposals for a con-
solidation of all ICAO Assembly resolutions in force relating to various aspects of aviation security.
The Committee noted that the objective of such a “consolidated statement of continuing ICAQ poli-
cies related to the safeguarding of international civil aviation against acts of unlawful interference™
was to facilitate the implementation and practical application of those resolutions by making their
texts more readily available, understandable and logically organized and also to ensure that such a
consolidated statement would remain up to date and thus reflect the policies of the organization as they
existed at the end of each triennial Assembly session. On 16 December, the Council approved the text
of the *“‘consolidated statement” proposed by the Committee and agreed to present it to the Assembly
at its twenty-sixth session for approval.

Finally, the Committee considered proposals presented by the Secretary-General to develop a
model clause on aviation security that could be used in the bilateral air agreements governing the
exchange of traffic rights.. The Committee discussed the general concept as well as the specific draft-
ing of the proposed model clause and presented a summary of its views and comments to the Council
(see sect. (a) above).

5. WORLD HEALTH ORGANIZATION
(a) Constitutional and legal developments

During 1985, Brunei Darussalam became a member of WHO, as of 25 March 1985, by the
deposit of an instrument of acceptance of the Constitution, as provided for in articles 4 and 79 (b) of
the Constitution. As of 31 December 1985 there were 166 States members and one associate member
of WHO.

The amendment to article 74 of the Constitution®>® adopted in 1978 by the thirty-first World
Health Assembly to include an Arabic version among the authentic texts, was accepted by two further
members, bringing the total number of acceptances to 30.

In 1985, the thirty-eighth World Health Assembly considered a proposal to increase the member-
ship of the Executive Board from 31 to 32, and requested the Director-General to propose the appro-
priate draft amendments to the Constitution for consideration by the thirty-ninth World Health Assem-
bly, in 1986.%7

(b) Health legislation

Four issues of the International Digest of Health Legislation were published in 1985 in separate
English and French editions. The journal covers significant national and international legal instru-
ments in the health and environmental protection fields. The ‘“News and views” section includes
signed contributions on the background to important legislative developments as well as reports on
noteworthy conferences and meetings and other events. Reviews and notes on new books and publica-
tions appear in the “Book reviews™ and “In the literature” sections.

From time to time, in-depth analyses on specific areas of health legislation are published under
the rubric *‘Current problems in health legislation”. Two were published in 1985, viz., *‘Traditional
and alternative systems of medicine: a comparative review of legislation” (by J. Stepan) (vol. 36, No.
2) and ““The International Code of Marketing of Breast-milk Substitutes™ (by S. Shubber) vol. 36,
No. 4). WHO also published The regulation of pharmaceuticals in developing countries: legal issues
and approaches (by D.C. Jayasuriya).

The information transfer activities of WHO in the health legislation field include a computerized
system for the notification of significant new legislation in the European region, designed to meet the
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special requirements of member States in that region. The Copenhagen-based WHO Regional Office
for Europe operates the system; it also commissioned the preparation, by J.-M. Auby, of an inventory
of teaching and training programmes in health legislation in Europe (published by Masson, Paris,
under the title Legislation sanitaire : programmes et moyens de formation en Europe).

As in previous years, WHO continued to cooperate with member States in the strengthening of
national capacities in the field of health legislation. A number of developing countries were provided,
at their request, with the services of consultants, whose task generally consists of reviewing, in con-
junction with national counterparts, existing legislation and proposing the reforms needed to align it
with reoriented health policies.

6. WORLD BANK

(@) Proposed multilateral investment guarantee agency

During 1985, the Bank continued its work on the establishment of the Multilateral Investment
Guarantee Agency (MIGA).>*® On the basis of a draft Convention Establishing MIGA (MIGA Con-
vention), consultations were held with member Governments of the Bank during late 1984 and early
1985. The consultations resulted in a revised draft of the MIGA Convention, which was circulated to
member Governments in March 1985.33°

Between June and September 1985, the Executive Directors of the Bank held 20 sessions as a
“Committee of the Whole” under the chairmanship of the Bank’s Vice-President and General Coun-
sel, in order to discuss the March 1985 draft of the MIGA Convention. Assisted by experts from mem-
ber Governments and by a drafting team from the Bank’s Legal Department, the Committee agreed on
atext of the MIGA Convention and of the Official Commentary thereon on 5 September 1985. On 12
September 1985, the Executive Directors formally approved the documents and decided to submit
them to the Bank’s Board of Governors with the recommendation that the Governors adopt a res-
olution approving the MIGA Convention and commentary for transmittal to member Governments
of the Bank and the Government of Switzerland and inviting those Governments to sign the MIGA
Convention.

At its annual meeting held at Seoul, the Board of Governors adopted such a resolution on 11
October 1985.>*° Three Government members of the Bank signed the MIGA Convention on the same
day.

Atrticle 61 of the MIGA Convention provides that the Convention will enter into force upon rati-
fication by at least five Category One (capital-exporting) countries and at least 15 Category Two
(capital-importing) countries, provided that the total subscriptions of these countries amount to not
less than one third of the Agency’s authorized capital, or approximately $360 million.

The Governors’ resolution also directs the President of the Bank to convene a preparatory com-
mittee of the signatory countries once the MIGA Convention has been signed by the minimum number
of countries whose ratification is required for entry into force. That committee is to prepare, for even-
tual consideration by MIGA’s governing bodies, the draft by-laws, rules and regulations required for
the initiation of the Agency’s operations.

By 31 December 1985, five countries had signed the MIGA Convention, and it was expected that
during 1986 the Convention would be signed by the number of countries required to convene the pre-
paratory committee.

(b) International Centre for Settlement of Investment Disputes

(i) Signatory States and Contracting States

During 1985, Haiti and Thailand signed the Convention on the Settlement of Investment Dis-
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putes between States and Nationals of Other States (the [CSID Convention)**' bringing the total num-
ber of signatory States to 92. There were no new ratifications of the ICSID Convention in 1985. Thus,
as of 31 December 1985, the number of Contracting States remained at 87 —five signatory States hav-
ing not yet deposited their instruments of ratification.>*?

(i) Disputes before the Centre®**
The proceeding in Swiss Aluminium Ltd. (ALUSUISSE)} and Icelandic Aluminium Co. Ltd.
(ISAL) v. Government of Iceland (case ARB/83/1) was formally discontinued on 6 March 1985.

In 1984, an Ad Hoc Committee was constituted in accordance with article 52 of the ICSID Con-
vention to consider an application to annul the award rendered by the arbitral tribunal in the case of
Klockner Industrie-Anlagen GmbH, Kldckner Belge, S.A. and Klockner Handelsmaatschappij B.V.
v. United Republic of Cameroon and Société Camerounaise des Engrais (case No. ARB/81/2). On 3
May 1985, the Ad Hoc Committee issued a decision annulling the award.>** Also in 1985, the dispute
was resubmitted to a new arbitral tribunal pursuant to article 52 (6) of the Convention.

On 18 March 1985, the Secretary-General registered an application to annul another arbitral
award, the award rendered in the case of Amco Asia Corp., Pan American Development, Ltd. and P. T.
Amco Indonesia v. Government of Indonesia (case No. ARB/81/4).

The sole Conciliator in Tesoro Petroleum Corp. v. Government of Trinidad and Tobago (case No.
CONC/83/1) issued his report on 27 November 1985 and closed the proceeding.>*®

As of 31 December 1985, eight proceedings were pending before the Centre. These were the
resubmission of the Kl¢ckner case and the annulment proceeding in the Amco Asia case, mentioned
above, and the following six further arbitrations:

(a) Société Ouest Africaine des Bétons Industriels (SOABI) v. State of Senegal (case No.
ARB/82/1);

(b) The Liberian Eastern Timber Corp. (LETCO), Letco Lumber Industry Corp. (LLIC) v.
Government of the Republic of Liberia (case No. ARB/83/2);

(¢) Atantic Triton Co. Ltd. v. People’s Revolutionary Republic of Guinea (case No.
ARB/84/1);

(d) Colt Industries Operating Corp., Firearms Division, v. Government of the Republic of
Korea (case No. ARB/84/2);

(e) SPP (Middle East) Ltd. v. Arab Republic of Egypt (case No. ARB/84/3);

(f) Maritime International Nominees Establishment (MINE) v. Republic of Guinea (case No.
ARB/84/4).

(i) ICSID and the Courts

In the case of Republic of Guinea and its Public Institutions v. Maritime International Nominees
Establishment, a Belgian court decided on 27 September 1985 to vacate attachments of assets of a
party to an ICSID proceeding on the ground that under article 26 of the ICSID Convention consent to
ICSID arbitration is deemed to-exclude any other remedy, and accordingly domestic courts in Con-
tracting States should decline to entertain claims brought before them by one of the parties.>*®

7. INTERNATIONAL MONETARY FUND
MEMBERSHIP

During the year ended 31 December 1985, the membership of the Fund increased from 148 to
149; Tonga became a member on 13 September 1985 with a quota of SDR 3.25 million, raising the
total of Fund quotas to SDR 89,305.1 million. All of the 149 members are participants in the SDR
Department.
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OVERDUE PAYMENTS TO THE FUND

The increase in overdue financial obligations to the Fund led the Executive Board to take a num-
ber of related decisions during 1985 as part of the overall policy and procedures with respect to mem-
bers in protracted arrears to the Fund. In February 1985, the Executive Board adopted a decision under
which a member’s right to purchase under stand-by and extended arrangements is suspended when it
has overdue financial obligations to the Fund or is failing to meet a repurchase expectation pursuant to
the Guidelines on Corrective Action with respect to a noncomplying purchase. The Executive Board
also amended rule G-4 of the Rules and Regulations of the Fund so that instructions for the transfer of
currency for any purchase, other than a reserve tranche purchase, may be rescinded during the period
between the issuance of the instructions and the value date for the purchase if, during that period, the
member requesting the purchase has any overdue financial obligation to the Fund or is failing to meet
arepurchase expectation pursuant to the Guidlines on Corrective Action with respect to a noncomply-
ing purchase.

In March 1985 the Executive Board decided that charges on the use of Fund resources from mem-
bers that were overdue in meeting financial obligations for six months or more would not be included
in accrued income, and that those charges would instead be reported as deferred income.

The Executive Board enunciated, by its decisions of March and June 1985, the policies govern-
ing publicity upon the declaration of a member’s ineligibility to use the Fund’s general resources and
reporting by the Fund of overdue obligations. Under those decisions the Fund shall issue a press
release upon the declaration of a member’s ineligibility to use the general resources and thereafter
upon the restoration of the member’s eligibility, and shall include the information contained in such
press releases in the annual reports for the year concerned. The Executive Board also decided that
overdue financial obligations to the Fund of members having obligations overdue for six months or
more will be reported in aggregate by category of obligations but without identifying the members
involved in the Fund’s publications.

SPECIAL CHARGES ON OVERDUE FINANCIAL OBLIGATIONS
TO THE FUND

The Executive Board decided in December 1985 that with effect from 1 February 1986 a special
charge would be levied on overdue obligations of members. When the SDR interest rate is greater than
the rate of charge, the rate of special charge to be imposed on overdue repurchases would be equal to
the difference between the SDR interest rate and the rate of charge on ordinary resources. The rate of
special charge levied on overdue charges owed to the General Resources Account is equal to the SDR
interest rate.

CHARGES

For the financial year that began 1 May 1985, the Executive Board decided to maintain the rate of
charge at 7 per cent per annum, as in the previous year. Owing primarily to the uncertainty of the
amount of deferred income from members overdue in their financial obligations to the Fund, it was
expected at the mid-year review of the Fund’s income position that the net income target would not be
met for the year as a whole. In accordance with rule I-6 (4) (b) of the Fund’s Rules and Regulations,
the rate of charge on the use of the Fund’s ordinary resources was raised as of 1 November 1985 from
7 per cent per annum to 7.87 per cent per annum. In the light of the improvement in the income posi-
tion and the payment by some members of significant amounts of overdue repurchases and deferred
charges, however, the Executive Board in April 1986 decided to reduce the rate of charge, retroac-
tively to 1 November 1985, to the previous level of 7 per cent per annum. Consequently, for the year
1985 as a whole, the rate of charge was 7 per cent per annum.

COMPENSATORY FINANCING OF FLUCTUATIONS IN THE COST
OF CEREAL IMPORTS

In May 1985 the Executive Board reviewed the 1981 decision relating to the compensation of the
cost of cereal imports and decided to extend it for a further period of four years, until May 1989, with
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provision for a review of the decision by the Executive Board not later than 13 May 1987. The Execu-
tive Board decided to retain, however, at 83 per cent of quota, the limit on amounts members may
draw either in respect of shortfalls in receipts from exports or in respect of excess in the cost of cereal
imports. For members making use of compensatory financing for both export shortfalls and excesses
in cereal import costs, the overall limit of 105 per cent of quota has been maintained.

POLICY ON ENLARGED ACCESS

The Executive Board in December 1985 completed its review of the policy on enlarged access
and took a decision with regard to its extension and implementation in 1986 to give effect to conclu-
sions reached by the Interim Committee at its meeting held at Seoul on 6 October 1985. Under the
decision, access by members to the Fund’s general resources under arrangements approved under the
policy on enlarged access during 1986 will be subject to annual limits of 90 or 110 per cent of quota,
three-year limits of 270 or 330 per cent of quota, and cumulative limits, net of scheduled repurchases,
of 400 or 440 per cent of quota, depending on the seriousness of the member’s balance-of-payments
needs and the strength of its adjustment efforts.

These annual and triennial limits are not to be regarded as targets. Within these limits, the
amounts of access in individual cases will vary according to the circumstances of the member, and the
Fund will continue to be able to approve stand-by and extended arrangements that provide for amounts
in excess of these access limits in exceptional circumstances.

SUPPLEMENTARY FINANCING FACILITY SUBSIDY ACCOUNT

In May 1985 the Executive Board decided to suspend further transfers to the Supplementary
Financing Facility Subsidy Account of the interest on the repayment of Trust Fund loans paid into the
Special Disbursement Account. This decision was taken because the assets in hand or pledged to the
subsidy account were estimated to be sufficient for the amount to make all expected remaining subsidy
payments at the maximum permissible rates of subsidy and to discharge the known liabilities of the
subsidy account. Following the suspension of transfers to the subsidy account, further repayments of
and interest on Trust Fund loans were retained in the Special Disbursement Account under an invest-
ment policy adopted in May 1985.

SPECIAL DISBURSEMENT ACCOUNT

An investment policy for the Special Disbursement Account similar to that of the Supplementary
Financing Facility Subsidy Account was adopted by the Executive Board in May 1985. Under this
policy, the assets of the account are to be invested in SDR-denominated deposits with the Bank for
International Settlements (BIS) pending their use. In July 1985 the Executive Board authorized the
Managing Director to invest with the Federal Reserve Bank of New York the United States dollars
held by the Special Disbursement Account pending placement in SDR-denominated investments with
BIS.

SDRs

In December 1985 the Executive Board adopted the guidelines for the calculation of currency
amounts in the SDR valuation basket. Under these guidelines, the currency units will be determined,
under all circumstances, in a manner that would ensure that the value of SDR calculated on 31 Decem-
ber on the basis of the new basket will be the same as that actually prevailing on that day. Furthermore,
the currency amounts calculated for the new basket will be expressed in two significant digits provided
that the deviation of the percentage share of each currency in the value of SDR, resulting from the
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application of the average exchange rates for October—December, from the percentage weight as
determined under the decision of 1980 is the minimum on average and will not exceed one half of one
percentage point for any currency.

8. UNIVERSAL POSTAL UNION>#’

UPU continued to study the juridico-administrative questions entrusted to the Executive Council
(EC) by the. 1934 Hamburg Copgress. {%mong the most imgmrtam problems likely to be of interest to
other organizations, the following studies may be noted:>*

(a) Contacts with international organization representing customers of the postal service;

(b) Study on international postal regulations;

(c) Agreements concerning the postal financial services;

(d) Credentials of delegates to the Congress;

(e) Geographical distribution of Executive Council seals;

(f) Duration of the Congress;

(g) Non-attendance of members of the Executive Council and Consultative Council for Postal
Studies in meetings of those bodies.

In order to ensure the best possible participation by members of the Executive Council and the
Consultative Council for Postal Studies (CCPS) in meetings of those bodies, it had been proposed at
the Hamburg Congress that penalties should be imposed on those members who did not ensure their
representation at meetings of those bodies. As the Congress had entrusted the examination of those
proposals to EC, the latter decided in favour of maintaining the status quo. It considered that the pen-
alties proposed would be applied too infrequently (a single case in 20 years) to warrant regulations on
the subject, and that the solutions suggested would raise many problems without improving the work
of EC and CCPS. However, in order to obviate absenteeism by some members of EC and CCPS, the
Council recommended that the Restricted Unions draw the attention of those of their member coun-
tries which were candidates for membership of EC and CCPS to the obligations their election to those
bodies would entail.

9. WORLD METEOROLOGICAL ORGANIZATION
(a) Constitutional and regulatory matters

(i) Procedures for amending the WMO Convention

The Executive Council examined the study prepared at its request by the Secretary-General con-
cerning procedures for amending the Convention®*® and requested him to prepare for its next session a
compilation of all the decisions which had been taken by Congress regarding the implementation of
article 28 of the Convention and which were currently reflected in the general summary of several
reports and in various resolutions.

The Executive Council decided to postpone to its next session the study of possible additional
procedures regarding the voting by correspondence of amendments to the Convention.

(ii) Procedures for secret voting by correspondence

The Executive Council examined the report prepared by the Secretary-General at its request on
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possible procedures for secret voting by correspondence. The Council noted that, as currently drafted,
the General Regulations did not contain specific provisions for a secret ballot in a vote by correspon-
dence other than for an election. It recognized the difficulties of the procedures, if provisions for secret
ballot were introduced into voting by correspondence. It considered that the second paragraph of reg-
ulation 76 of the General Regulations was aimed at protecting the confidentiality of the vote, upon the
request of two or more members invited to participate in the vote.

The Executive Council, therefore, decided to submit to Congress an amendment to regulation 73
of the General Regulations which would exclude explicitly the possibility of secret ballot in a vote by
correspondence other than for election. This amendment would consist in the addition of regulations
59 to 61 to the list of regulations which are not applicable in the case of votes conducted by correspon-
dence.

(iii) Proposed amendment to regulation 141 of the General Regulations

The Executive Council considered an amendment to regulation 141 of the General Regulations,
prepared at its request by the Secretary-General, to cover the statement on the application of that reg-
ulation adopted by EC-XXXVI. The statement was adopted as a possible solution to the problem of
the interpretation of the term “designated” in regulation 141 of the General Regulations.

Some members were of the view that such an amendment was not necessary and that the provi-
sions of rule 15 of the Rules of Procedure of the Executive Council concerning the designation of act-
ing members was sufficient to cover the point raised at the Ninth Congress. Other members pointed
out that the aforementioned statement would have to be reviewed by the Tenth Congress in accordance
with the provisions of regulation 2 (f) of the General Regulations.

The Executive Council decided to defer consideration of the matter to its next session.

(iv) Granting of consultative status

The Executive Council examined the study prepared by the Secretary-General at the request of its
thirty-sixth session, on the question of the compatibility of working arrangements concluded between
WMO and an international organization to which the former had previously granted consultative sta-
tus. The Executive Council agreed that the substance of working arrangements amplified and rein-
forced the consultation mechanism provided for in the WMO definition of consultative status and pro-
vided for closer cooperation between WMO and the international organizations concerned.

The Executive Council, therefore, decided that working arrangements should supersede the con-
sultative status granted by WMO to a non-governmental international organization once the organiza-
tion entered into such working arrangements with WMO. Consequently, the Executive Council
agreed that the name of such an organization should be deleted from the list of those organizations
which had been granted consultative status as given in WMO publication No. 60 entitled Agreements
and Working Arrangements with other International Organizations.

The Executive Council further decided that in such circumstances the organization concerned
should be advised of these arrangements.

The Executive Council examined a request for consultative status submitted to the Secretary-
General by the Management Professionals Association. The Council considered that the application
by that association for consultative status with WMO did not appear to meet the qualifications and pro-
cedural requirements of the organization. It therefore decided not to grant consultative status to the
Management Professionals Association.

(v) Consideration of WMO hosting the Ozone Convention secretariat

The Executive Council noted the report submitted by the Secretary-General in response to the
request by EC-XXXVI on the practical and financial implications of WMO’s hosting the permanent
secretariat of the Convention for the Protection of the Ozone Layer. The Executive Council was cogni-
zant of the fact that the Ozone Convention secretariat would not be formed until after the entry into
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force of the Vienna Convention for the Protection of the Ozone Layer and the first ordinary meeting of
the Contracting Parties. It noted with appreciation that, in the interim, UNEP would continue its very
effective work in support of the Convention and possible protocols. There was wide support for WMO
to offer to host the permanent secretariat, and the Executive Council decided that it was not too early
for discussions of arrangements. It requested the Secretary-General to proceed with such discussions
wherever appropriate.

The Executive Council endorsed the Secretary-General’s proposal that the cost of forming and
operating the Ozone Convention secretariat, other than the provision of the partial time of a WMO
officer already working on ozone layer activities, as Convention Secretary, should be borne by the
Contracting Parties. The administrative overheads incurred by WMO in this connection should be
recovered.

(b) Staff matters

Amendments to the Staff Rules

The Executive Council noted the amendments to the Staff Rules, applicable to secretariat staff
and to technical assistance project personnel, which had been made by the Secretary-General since the
thirty-sixth session of the Council.

(9] ' Membership of the organization

Following the deposit of its instrument of accession, the Solomon Islands became a member of
the organization on 5 June 1985. The membership of the organization was thereby increased to 154
member States and five member territories.

10. INTERNATIONAL MARITIME ORGANIZATION

(a) Consideration of the question of salvage, in particular the revision of the
1910 Convention on Salvage and Assistance at Sea>*° and related issues

The Legal Committee continued its examination of the draft articles for a new convention on sal-
vage and assistance at sea to replace the 1910 Convention on the subject. The Committee also gave
consideration to certain public law matters, with special reference to the notification requirements in
respect of salvage operations in incidents which pose a threat of pollution damage.

The Legal Committee noted the work in progress in the Marine Environment Protection Commit-
tee (MEPC), in connection with the new reporting requirements under the International Convention
for the Prevention of Pollution from Ships, 1973, as modified by the Protocol of 1978 thereto (MAR-
POL 1973/78). The Legal Committee made suggestions which it considered would ensure that the
new requirements adopted by MEPC would also meet the requirements of coastal States in the context
of salvage operations.

(b) Consideration of work in respect of maritime liens and mortgages
and related subjects

The Legal Committee considered a proposal by the UNCTAD Working Group on International
Shipping Legislation concerning the possible convening of a joint IMO/UNCTAD group of experts to
study aspects of the subject of maritime liens and mortgages and related issues. The Legal Committee
agreed to make an appropriate recommendation with regard to the proposal in the light of the views
and decisions of the relevant UNCTAD bodies. The observations and recommendations of the Legal
Committee were to be submitted to the Council at its fifty-sixth session, in June 1986.
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{c) Consideration of a report on the draft convention on liability and compensation in con-
nection with the carriage of noxious and hazardous substances by sea

The Committee considered a report by the Secretariat on the draft convention on liability in con-
nection with the carriage of noxious and hazardous substances by sea (draft HNS Convention). The
report, which had been prepared at the request of the Council, identified and analysed the fundamental
issues on which wide differences of opinion remained at the diplomatic conference convened by IMO
in April/May 1984 to consider the draft HNS Convention.

The Committee held an exchange of views on the need for an HNS Convention, the feasibility of
reaching agreement in the near future on a convention which would be widely acceptable and the most
effective procedure to be followed in preparing such a convention. The majority of the Legal Commit-
tee was of the view that it was necessary to develop an HNS Convention at the earliest possible time.
The Committee, therefore, agreed to recommend to the Council that the subject be retained on the
work programme of the Committee as a priority item.

With regard to the procedure to be followed for further work on the draft HNS Convention, the
Legal Committee agreed that, subject to the approval by the Council of the recommendation to main-
tain the draft Convention on the work programme, it would give consideration to the subject, prefera-
bly at its second session during 1986. In the meantime, it was hoped that Governments and interested
organizations might, through informal consultations where appropriate, consider possible new
approaches and solutions to the fundamental issues identified in the secretariat’s report and submit
concrete proposals for consideration by the Legal Committee.

The decisions of the Committee were endorsed by the Council.

(d) Changes in status of IMO Conventions

(i) International Convention on Maritime Search and Rescue (SAR) 1979°%!

The conditions for the entry into force of the Convention were met on 21 June 1984. Accord-
ingly, the Convention entered into force on 22 June 1985, viz. 12 months after the conditions for entry
into force were met.

(ii) Convention on Limitation of Liability for Maritime Claims (LLMC), 19762

The conditions for the entry into force of the Convention were met on 1 November 1985 with the
deposit of an instrument of accession by the Government of Benin. Pursuant to article 17.1 thereof,
the Convention will enter into force on 1 December 1986.

(iii) Convention on the International Maritime Satellite Organization
(INMARSAT)*®*

Amendments to the Convention and the Operating Agreement of the International Maritime Sat-
ellite Organization were adopted and confirmed on 16 October 1985 by the Assembly of INMARSAT
at its fourth session.

11. WORLD INTELLECTUAL PROPERTY ORGANIZATION

(a) Constitutional and procedural questions

(i) Membership

During 1985, the following States became parties to the Convention establishing the World Intel-
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lectual Property Organization or’>* of the other treaties administered by WIPO or took certain action
in respect of those treaties:

(a) Convention establishing the World Intellectual Property Organization. Angola (15 April
1985); Bangladesh (11 May 1985); Nicaragua (5 May 1985). At the end of 1985, the number of States
members of WIPO was 112;

(b) Paris Convention for the Protection of Industrial Property.>*® Barbados (12 March 1985);
China (19 March 1985); Mongolia (21 April 1985). At the end of 1985, the number of States party to
the Paris Convention was 97;

(c) Berne Convention for the Protection of Literary and Artistic Works.3*® On 30 October
1985, the Netherlands deposited a declaration extending the effects of its ratification of the Paris Act
(1971) of the Berne Convention (which had entered into force in respect of the Netherlands on 10 Jan-
uary 1975 but had been limited to articles 22 to 38) to articles 1 to 21 and the Appendix of the said Act.
That extension took effect on 30 January 1986. At the end of 1985, the number of States party to the
Berne Convention was 76;

(d) Rome Convention for the Protection of Performers, Producers of Phonograms and Broad-
casting Organizations.>>” Monaco (6 December 1985); Peru (7 August 1985). At the end of 1985, the
number of States party to the Rome Convention was 29;

(e) Geneva Convention for the Protection of Producers of Phonograms against Unauthorized
Duplication of their Phonograms.>>® Czechoslovakia (15 January 1985); Peru (24 August 1985). At
the end of 1985, the number of States party to the Phonograms Convention was 39;

(f) Brussels Convention relating to the Distribution of Programme-Carrying Signals Trans-
mitted by Satellite.>*® Panama (25 September 1985); Peru (7 August 1985); United States of America
(7 March 1985). At the end of 1985, the number of States party to the Brussels Convention was 11;

(g) Nairobi Treaty on the Protection of the Olympic Symbol.>® Bolivia (11 August, 1985);
Cyprus (11 August 1985); Italy (25 October 1985). Argentina deposited its instrument of ratification
on 10 December 1985 and became a party to the Nairobi Treaty on 10 January 1986. On that date, the
number of States party to the Nairobi Treaty was 28;

(h) Budapest Treaty on the International Recognition of the Deposit of Microorganisms for the
Purposes of Patent Procedure.®®' Denmark (1 July 1985); Finland (1 September 1985). Norway
deposited its instrument of ratification on 1 October 1985 and became party to the Budapest Treaty on
1 January 1986. Italy deposited its instrument of ratification on 23 December 1985 and became a party
to the Budapest Treaty on 23 March 1986. On that date, the number of States party to the Budapest
Treaty was, with these countries, 19;

(i) Madrid Agreement concerning the International Registration of Marks.>**> Bulgaria (1
August 1985); Mongolia (21 April 1985). At the end of 1985, the number of States party to the Madrid
Union was 28;

(j) Vienna Agreement establishing an International Classification of the Figurative Elements
of Marks.>5® As aresult of the deposit by Tunisia of its instrument of accession, the Vienna Agreement
entered into force on 9 August 1985, in respect of France, Luxembourg, the Netherlands, Sweden and
Tunisia.

(ii) Amendments

In October 1985, the Vienna Union Assembly unanimously adopted, at its first ordinary session,
amendments to the Vienna Agreement establishing an International Classification of the Figurative
Elements of Marks, pursuant to which amendments, the ordinary sessions of the Assembly and the

budgets of the Union would have the same periodicity, i.e., biennial, as the sessions of the assemblies
and budgets of the other Unions administered by WIPO.

(b) Development of the legislative infrastructure and institution building in developing
countries in the field of industrial property and copyright and neighboring rights

WIPO continued to cooperate, on request, with Governments or groups of Governments of
developing countries on the adoption of new laws and regulations, or the modernization of existing
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ones, in the fields of industrial property and copyright and neighboring rights, and on the creation or
modernization of industrial property institutions.>**

(c) Collection of intellectual property laws and treaties

WIPO continued to keep up to date its collection of the texts of laws and regulations of all coun-
tries and treaties dealing with industrial property, copyright and neighboring rights, both in their orig-
inal languages and in English and French translations. The texts concerning industrial property were
published in “Industrial Property Laws and Treaties” and in the monthly periodical Industrial Prop-
erty, whereas the texts concerning copyright and neighboring rights were published in the monthly
periodical Copyright. Summaries of the latter texts were also published in “‘Copyright Law Survey™.

(d) Revision of the Paris Convention for the Protection
of Industrial Property

In June 1985, the First Consultative Meeting on the Revision of the Paris Convention took place
in Geneva pursuant to the decision taken at the ninth session, in September 1984, of the Assembly of
the Paris Union that the machinery for consultations, designed to prepare, on substance, the next ses-
sion of the Diplomatic Conference on the Revision of the Paris Convention for the Protection of Indus-
trial Property, would consist of consultative meetings of up to 10 representatives of States, including
the spokesman, for each group of countries (Group of 77, Group B, Group D) and China.?s* The
meeting dealt with one article only, namely, article SA, which concerns compulsory licences, and
with forfeiture of patents.*%®

(e) Intellectual property questions of topical interest

(1) Industrial property questions

International registration of marks. The Committee of Experts on the International Registration
of Marks held two sessions at Geneva in 1985, in February and in December, to discuss a proposed
new treaty.>¢’

Integrated circuits (often referred to as *““microchips’). In June 1985, the WIPO International
Bureau published the text of the first version of a draft treaty on the protection of intellectual property
in respect of integrated circuits.>®® The draft treaty was discussed at the first session of the Committee
of Experts on Intellectual Property in respect of Integrated Circuits, which was held at Geneva in
November 1985.3%°

Harmonization of certain provisions in laws for the protection of inventions. In July 1985, the
Committee of Experts on this topic held its first session at Geneva.>”°

Industrial property protection of biotechnological inventions. In July 1985, the International
Bureau of WIPQO published a study, prepared by a WIPO consultant, entitled *‘Industrial property pro-
tection of biotechnological inventions”.*”' In November 1985, the International Bureau issued a
report also entitled “‘Industrial property protection of biotechnological inventions” >’ which was
based in part on the above-mentioned study. The report was the subject of discussions at the second
session of the Committee of Experts on Biotechnological Inventions and Industrial Property, which
took place in February 1986.37*

(ii) Copyright questions of topical interest

Expressions of folklore. Model Provisions for National Laws on the Protection of Folklore
against Illicit Exploitation and Other Prejudicial Actions was published jointlg' by WIPO and
UNESCO in April 1985 and sent to all member States and interested organizations.>”*

Copyright aspects of the protection of computer software. A Group of Experts met at Geneva in
February and March 1985.%7

Copyright aspects of direct broadcasting by satellite. A group of Experts met in Paris in March
1985.%7¢
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International Convention for the Protection of Performers, Producers of Phonograms and
Broadcasting Organizations (Rome Convention). In June 1985, the Intergovernmental Committee
held its tenth ordinary session in Paris.>”’

Model provisions for national laws and publishing contracts Jor literary works. In December
1985, a Committee of Governmental Experts met in Paris.”

Decisions of WIPO governing bodies

Matters of general interest in the field of intellectual property. The WIPO Convention contains a
provision that the WIPO Conference shall discuss matters of general interest in the field of intellectual
property and may adopt recommendafions relating to such matters, having regard for the competence
and autonomy of the Unions. At its 1985 session, the Conference took action under the said provision
for the first time; it discussed, and unanimously adopted, two recommendations, one concerning
piracy>’® and the other cable television.>*® Both recommend that member States provide information
through the International Bureau to the 1987 session of the Conference concerning developments
related to the said matters.

Counterfeit goods. The Governing Bodies concerned discussed the role of WIPO concerning
counterfeit goods, on the basis of a report by the Director General dealing, inter alia, with the relevant
activities carried out within GATT. The WIPO General Assembly adopted a decision inviting the
Director General to convene an intergovernmental group of experts to examine the relevant provisions
of the Paris Convention in order to determine to what extent such provisions can adequately provide
for the efficient protection of industrial property and to recommend provisions for national legislation.

The results of the group of experts are to be reported to the WIPO General Assembly in 1987.%!

Agreements with intergovernmental organizations; admission of observers. The WIPO Coordi-
nation Committee approved an agreement among WIPO and the African Regional Centre for Technol-
ogy (ARCT), the Arab Industrial Information Bank (ARIFO) and the African Intellectual Property
Organization (OAPI), and agreements with the Arab League Educational, Cultural and Scientific
Organization (ALECSO), the permanent secretariat of the General Treaty on Central American Eco-
nomic Integration (SIECA) and the Latin American Integration Association (ALADI).>*? The Gov-
erning Bodies concerned accorded observer status to ARCT, the European Association of Advertising
Agencies (EAAA), the European Tape Industry Council (ETIC), the Ibero-American Television
Organization (OTI), the Max Planck Institute for Foreign and International Patent, Copyright and
Competition Law and the World Blind Union (WBU).>%

International Year of Peace. The WIPO General Assembly noted with approval activities per-
formed or planned in respect of various resolutions and decisions of the General Assembly of the
United Nations. In particular, the WIPO General Assembly adopted a resolution on the International
Year of Peace (1986, as proclaimed by the General Assembly of the United Nations>®*) and unani-
mously approved measures to mark the Year: dissemination of the text of the resolution; speech by the
Director General; issuance of a WIPO medal inscribed ““Authors and Inventors for World Peace”;
publication of a collection of articles. 8%

12. INTERNATIONAL FUND FOR AGRICULTURAL DEVELOPMENT
(@) Membership

The International Fund for Agricultural Development had a total membership of 139 countries.
Two new applications for membership were considered during 1985. The applications for member-
ship of Antigua and Barbuda and Saint Kitts and Nevis were considered by the IFAD Executive
Board, which recommended to the IFAD Governing Council that, with respect to the categories spec-
ified in article 3.3 (a) of the Agreement establishing the Fund,*® Antigua and Barbuda and Saint Kitts
and Nevis be classified in category III (developing recipient countries). In accordance with article 3.2
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(b) of the Agreement, the Governing Council, at its ninth session, approved the membership of
Antigua and Barbuda and Saint Kitts and Nevis and decided that those States be classified in category
.’

(b) Second replenishment of IFAD’s resources

The Governing Council considered the report on the second replenishment of IFAD’s resources
and adopted a draft resolution on the second replenishment, presented in connection therewith at its
ninth session. >*® The resolution was adopted pursuant to article 4.3 of the Agreement, which provides
that, in order to assure continuity of the Fund’s operations, the Governing Council shall periodically
review the adequacy of the resources available to the Fund and, if necessary, invite members to make
additional contributions to the resources of the Fund.

The resolution, inter alia, invites members to make additional contributions to the resources of
the Fund under the second replenishment and any complementary contributions not forming part of
the second replenishment. The Fund is authorized thereunder to accept from members:

(i) Additional contributions to the resources of the Fund in amounts not less than those indi-
cated for the respective member in attachment A to the resolution;

(ii) An increase in contribution to the resources of the Fund for the second replenishment.
According to the resolution, the desired level of the second replenishment is US$ 500,000,000, with
category | members’ (countries members of the Organization for Economic Cooperation and Devel-
opment (OECD)) contributions totalling US$ 300,000,000 and category II members’ (countries
members of the Organization of Petroleum Exporting Countries) contributions totalling
US$ 200,000,000. Attachment A of the resolution indicates the pledges at the time the resolution
was adopted. The pledges for members of category I and category II total US$ 276,000,000 and
US$ 184,000,000 respectively. To reach the desired level of category I pledges of US$ 300,000,000,
category I members have agreed to increase on a pro rata basis their individual contributions, as shown
in attachment A, to the extent that the current contributions of category II Members, as shown in
attachment A, are increased up to a level of US$ 200,000,000 not later than 19 February 1986 and in
the same proportion, as between the current pledges of US$ 276,000,000 for category [ members and
US$ 184,000,000 for category II members. Upon receipt of formal notifications of increases in
pledges of category II members, the President is required to communicate a revised attachment A to
all members of the Frad not later than 20 February 1986 (para. 3 (b) of the resolution);

(iii) Complementary contributions, not forming part of attachment A to the resolution, for use
in its operations in accordance with its applicable policies.

The second replenishment period is 1985-1987. It shall come into effect on the date when the
instruments of contribution (written commitments whereby a member confirms its intention to make
additional contribution to the resources of the Fund under the second replenishment) relating to contri-
butions from categories I and II have been deposited with the Fund in the aggregate total amount
equivalent to at least 50 per cent of the respective total contribution of each such category as set forth
in attachment A to the resolution, as it may be amended pursuant to subparagraph 3 (b) thereof. Dur-
ing the course of 1985, a total of US$ 66 million in pledges and US$ 46 million in payments was
received as advance contributions by the Fund.

Under the second replenishment, the Fund may, during the replenishment period, accept special
contributions from non-member States and from other sources with the approval of the Executive
Board. The Executive Board had previously adopted a resolution concerning private contributions to
IFAD’s resources whereby it authorized the President of IFAD to accept any special contributions pro-
vided that there were no conditions attached to them that could conflict with any provisions of the
Agreement or any of the relevant policies of IFAD. Special contributions are acceptable under article
4, section 1 (iii), of the Agreement in accordance with the provisions of article 4, section 6 thereof.

(¢) Lending operations

Resource constraints forced IFAD to reduce its level of operations for the third year in succes-
sion. JFAD provided SDR 136.9 million in 1985 (as compared to the originally approved programme
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of work of SDR 300 million), a reduction of 34 per cent in the level of operations of 1984,

During 1985, the Executive Board approved 17 projects and 23 technical assistance grants.

Six projects were approved for Africa (Nigeria, Guinea, United Republic of Tanzania, Equato-
rial Guinea, Ethiopia and Mauritania) for SDR 49.8 million, bringing the total to 63 projects in 38
countries for SDR 514.2 million. Four projects were approved for Asia (Bhutan, Sri Lanka, Indonesia
and Nepal) for SDR 38.7 million, bringing the total to 48 projects in 16 countries for SDR 726.0
million. Two projects were approved for Latin America and the Caribbean (Belize and Panama)
for SDR 7.7 million, bringing the total to 33 projects in 21 countries for SDR 252.8 million. Five
projects were approved for the Near East and North Africa (Sudan, Somalia, Djibouti, Syrian Arab
Republic and Tunisia) for SDR 30.9 million, bringing the total to 33 projects in 12 countries for SDR
315.7 million.

In 1985, IFAD provided technical assistance support for agricultural research programmes of
international and regional centres totalling US$ 6.9 million. In providing financial support to ongoing
agricultural research programmes, the Fund also provided support for two newly initiated agricultural
research programmes.®®® A grant was made to the Organization of African Unity for the Agricultural
Management Training Programme for Africa (AMTA). A total of US$ 1.5 million in grants for project
preparation was also granted to eight member countries: Bangladesh, Bolivia, Ethiopia, Haiti,
Lesotho, Pakistan, Yemen and Zambia. Furthermore, two grants were provided for a total of
SDR 910,000 - SDR 110,000 to Nepal and SDR 800,000 to Equatorial Guinea.

(d) Special programme for Sub-Saharan African countries

Following the decision by the Governing Council at its eighth session, the Executive Board at its
twenty-third session considered the draft resolution submitted by the Government of the Niger calling
for the creation of a special fund for Sub-Saharan Africa. The Board, in its decision, inter alia,
requested the President to submit a report and recommendation on the matter to the Executive Board
for its further consideration. The President accordingly presented a report entitled “IFAD Special Pro-
gramme for Sub-Saharan African Countries affected by Drought and Desertification”. The second
special session of the Executive Board held in 1985 considered and endorsed the Special Programme
and resolved, inter alia, that:

(i) The Fund shall proceed with the technical elaboration of the Special Programme with a view
to identifying and formulating country programmes and projects for submission to the Executive
Board for its approval;

(ii) The President shall approach potential donors to mobilize additional funds, outside the
framework of the second replenishment, to help finance the preparation and implementation of the
proposed Special Programme;

(iii) The contributions so received shall be used exclusively or jointly with other resources for
implementing the Special Programme, consistent with the Agreement establishing IFAD;

(iv) The principle to be applied in the accounting of the expenditures related to the Special Pro-
gramme would be that its records of operations shall be kept and accounted for separately;

(v) A progress report on the implementation of this resolution shall be submitted by the Presi-
dent to the Board at its twenty-fifth session.

A “Proposed Basic Framework on Special Resources for Sub-Saharan Africa’ was also prepared and
along with recommendations of the Executive Board put before the Governing Council together with
the Special Programme.

The Governing Council, at its ninth session, adopted two resolutions on: A Special Programme
and the Basic Framework on Special Resources for Sub-Saharan African Countries affected by
Drought and Desertification.*° These resolutions, inter alia, approved the objectives and activities of
the Special Programme and Basic Framework and resolved (i) to appeal to all members in a position to
do so to contribute generously to the resources needed to carry out the Special Programme in order to
achieve the target of US$ 300 million for the Special Programme over a period of three years, and (it)
to authorize the Executive Board and the President to implement the Special Programme in accord-
ance with the Basic Framework. The President has been requested to report back to the Governing
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Council through the Executive Board on the implementation of the Special Programme.

The Basic Framework establishes the Special Resources for Sub-Saharan Africa (SRS) which are
open to contributions from all members. IFAD, with the approval of, and on such terms and condi-
tions as may be specified by, the Executive Board, may accept contributions to SRS from non-member
countries and other sources. The accepted contributions are required (i) to be free of limitations on the
use thereof, or (ii) to indicate that the use of the contribution will be for given countries provided that
either not less than US$ 10,000,000 or not less than 20 per cent of the contribution will be free of lim-
itations on the use thereof. The SRS are required to be used for the objectives of the Special Pro-
gramme outlined in the resolution adopted by the Executive Board, at its second special session, on 18
May 1985. The Executive Board may, taking into account future developments, make such changes
therein as it may deem necessary to achieve the objectives of the Special Programme. The SRS are
required to be used by IFAD (i) to make loans and grants to the countries of the Sub-Saharan region of
Africa on terms and conditions prescribed by IFAD’s “Lending policies and criteria” and in accord-
ance with such provisions as may be decided upon by the Executive Board in the context of the Special
Programme, and (ii) to meet the cost of salaries, employee benefits and related services and other
associated costs of SRS. Contributions to SRS are required to be used for the procurement of goods
and services necessary for the Special Programme in accordance with the procedures laid down in
IFAD’s “‘Procurement guidelines”. The said procurement is, however, limited to those members
of IFAD that have deposited instruments of contribution (a letter from the authorized representative
of a contributor, or any other arrangements satisfactory to IFAD, by which such contributor confirms
its contribution or its firm intention to contribute to the SRS) to the SRS and developing States mem-
bers of IFAD. A separate account is required to be maintained for SRS. That account is subject to an
audit by IFAD’s External Auditor, and the audit report is required to be submitted to the Executive
Board.

In operating the Special Programme, the President is required to act in conformity with the
Agreement and the policies and procedures applicable to the use of resources defined in article 4
thereof, except as provided in the Basic Framework or as provided for by decisions of the Executive
Board. Periodic consultations are required to be held between the contributors and IFAD with respect
to the mobilization of SRS and to exchange information on the implementation of the Special Pro-
gramme, including procurement. The President is required to report to the Executive Board on these
consultations as appropriate.

With certain exceptions, operations under the Special Programme cannot commence until such
time as IFAD has received instruments of contribution to SRS from at least three members. Commit-
ment of the funds of SRS for the purposes of making loans and grants will cease on a date determined
by the Executive Board on the recommendation of the President. The disbursement of the funds of
SRS will cease on such date as all funds of SRS committed to projects, programmes and technical
assistance under the Special Programme have been disbursed. The Special Programme will, unless
otherwise decided by the Executive Board on the recommendation of the President, terminate on the
date on which disbursements have ceased. Any funds remaining in SRS upon the winding up of the
operations of the Special Programme will be transferred to the resources of IFAD as described in arti-
cle 4 of the Agreement, and loans under the SRS will be treated as part of IFAD’s regular lending port-
folio. Consequently, if any commitments of SRS remain undisbursed, IFAD will provide for the dis-
bursement of these funds as required from its article 4 resources. IFAD will take into account the funds
of SRS transferred to article 4 resources in the allocation of future resources of IFAD to countries of
the Sub-Saharan region of Africa.

(e) IFAD’s future financial basis and structure

With the second replenishment negotiations having been completed, the President has been
entrusted the task of taking the necessary steps to start deliberations on the future financial basis of
IFAD.

The Governing Council, at its ninth session, took note of a preliminary report on IFAD’s future
financial basis and structure. The President has been requested to report on IFAD’s future financial
basis, through the Executive Board, to the Governing Council for necessary action.>®"

109



(f) Headquarters Agreement

The President presented a report on the status of the headquarters Agreement between the Fund
and the Government of Italy at the ninth session of the Governing Council. The Governing Council,
while taking note of the President’s report, adopted a draft resolution which, inter alia, resolved “that
the Government of Italy should be urged to take quick and decisive action to provide the Fund with its
permanent headquarters building, as a matter of urgency.”3%?

13. INTERNATIONAL ATOMIC ENERGY AGENCY
COMMITTEE ON ASSURANCES OF SUPPLY

The Committee on Assurances of Supply, established by the Board of Governors in 1980, held its
fourteenth to seventeenth sessions in January, March, May and November respectively. It continued
consideration of principles of international cooperation in the field of nuclear energy, with the focus of
discussion on the linkage between non-proliferation assurances and assurances of supply.

THIRD REVIEW CONFERENCE OF THE PARTIES TO THE TREATY ON
THE NON-PROLIFERATION OF NUCLEAR WEAPONS

The Third Review Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear
Weapons (NPT) met from 27 August to 21 September 1985 at Geneva to review the operation of the
Treaty during the 15 years since its entry into force. At the request of the Preparatory Committee for
the Conference, the IAEA secretariat had submitted comprehensive documentation on the Agency’s
activities in connection with articles III, IV and V of the Treaty. The Conference adopted by consensus
a Final Declaration containing several proposals relevant to the Agency’s activities.

SAFEGUARDS

The IAEA and the USSR concluded an agreement relating to the latter’s voluntary offer to place
some of its peaceful nuclear installations under Agency safeguards. The Agreement entered into force
on 10 June 1985.

AMENDMENT TO ARTICLE VI.A.1 OF THE STATUTE

An amendment ot article VI.A.1 of the Agency’s statute*** providing for the designation by the

Board of Governors each year of the 10 instead of 9 member States “most advanced in the technology
of atomic energy including the production of source materials” had been accepted by 30 member
States by the end of 1985. The amendment will come into force when it has been accepted by two
thirds of the member States in accordance with their respective constitutional requirements.

PHYSICAL PROTECTION OF NUCLEAR MATERIAL

During 1985, the Convention on the Physical Protection of Nuclear Material®** was signed by
one more State—Niger—and ratified by five more States —Brazil, Guatemala, Norway, Paraguay and
Turkey. By the end of the year, 39 States and one regional organization had signed the Convention and
15 States had ratified it. The Convention requires 21 ratifications or acceptances for its entry into
force.

At its twenty-ninth regular session, in September 1985, the General Conference adopted a reso-
lution in which it expressed the hope *that the Convention will enter into force at the earliest possible
date and that it will obtain the widest possible adherence”.

HEADQUARTERS SEAT AGREEMENTS

On 20 December 1985, IAEA, the United Nations and UNIDO exchanged notes with Austria
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providing for the continued application of the existing agreements regarding the headquarters area
common to the Agency and the other organizations located at the Vienna International Centre, pend-
ing the conclusion of new headquarters agreements between Austria and UNIDO. Such new agree-
ments are required on account of the conversion of UNIDO into a specialized agency as of 1 January
1986.

REGIONAL SEMINAR ON NUCLEAR LAW

A regional seminar on nuclear law and safety regulations for developing countries in Africa was
held at Cairo, in May with the cooperation of the Egyptian Atomic Energy Authority and its Nuclear
Regulatory and Safety Centre. The seminar provided an overview of the scope and components of
nuclear legislation and an exchange of information on practices, experiences and current develop-
ments in the regulation of peaceful nuclear activities. More than 40 participants from 11 member
States participated in the seminar, for which lecturers were provided cost-free by France, the Federal
Republic of Germany, Spain and the United States of America.

ADVISORY SERVICES IN NUCLEAR LEGISLATION

Advice and assistance in the framing of legislation and regulations required for the implementa-
tion of a nuclear power programme was provided to Egypt and Morocco. Jamaica was assisted in the
elaboration of an act regulating the development of nuclear energy for peaceful purposes.
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Chapter IV
TREATIES CONCERNING INTERNATIONAL LAW CONCLUDED UNDER THE

AUSPICES OF THE UNITED NATIONS AND RELATED INTERGOVERN-
MENTAL ORGANIZATIONS

[No treaties concerning international law were concluded under the auspices of the United
Nations and related intergovernmental organizations in 1985.]
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Chapter V'

DECISIONS OF ADMINISTRATIVE TRIBUNALS OF THE UNITED
NATIONS AND RELATED INTERGOVERNMENTAL ORGANIZATIONS

A. Decisions of the Administrative Tribunal of the United Nations>

1. JUDGEMENT NO. 343 (3 JUNE 1985): TALWAR V. THE SECRETARY-GENERAL OF THE UNITED
NATIONS?

Extension of appointment beyond retirement age—Staff regulation 9.5 and General Assembly
resolution 33/143—Precedents cannot be established through the exercise of discretionary and
exceptional powers

The Applicant, a former UNICEF staff member, had claimed the right to be retained in the ser-
vice of UNICEF beyond the age of 60, relying on a memorandum in which his supervisor recom-
mended such extension and on the fact that other such extensions had been granted to UNICEF staff
members. He also asserted that he needed the extension for certain humanitarian reasons.

The Tribunal did not contest the merits shown in the Applicant’s record or the humanitarian fac-
tors that might exist in his case but stated that it was bound to point out that those reasons were irrele-
vant as far as extensions beyond the 60-year age limit were concerned. It observed that extensions
beyond the age of 60 were governed by staff regulation 9.5 which provided that: *“Staff members shall
not be retained in active service beyond the age of sixty years. The Secretary-General may, in the
interest of the Organization, extend this age limit in exceptional cases.”

In the opinion of the Tribunal, such *“exceptional cases’” had been defined by the General Assem-
bly in section II, paragraph 3, of its resolution 33/143 of 20 December 1978 as those in which a
suitable replacement for the retiring staff member had not been found, a process which should not
normally go beyond six months.

The Tribunal stated that in the Applicant’s case suitable replacements had easily been available
and, as a consequence, there appeared to be no need for an extension, in spite of the Applicant’s excel-
lent record and of the humanitarian reasons that might have been argued in his favour.

The Tribunal could not concur with the Applicant’s view that the granting of extensions beyond
the 60-year age limit to some other staff members had created an expectancy in connection with his
own situation, so that any decision in his respect that would differ from those taken in the cases in
which extensions were granted would imply discriminatory treatment against him. The Tribunal was
of the opinion that extensions beyond retirement age were subject to decisions of an exceptional nature
to be taken by the Secretary-General or his representatives, according to their discretion, and as a gen-
eral rule no exceptional and discretionary decision could create an expectancy. Furthermore, no proof
had been provided by the Applicant to substantiate his claim that the decision to put an end to his ser-
vice at the regular age of 60 had been due to discriminatory reasons.

The Tribunal held that since under staff regulation 9.5 extensions were only to be granted excep-
tionally according to the Secretary-General’s discretion and within the limits of the decision of the
General Assembly, no staff member could normally claim the existence of precedents that could
Create an expectancy as to his or her continuation in service beyond the normal age limit.

For the above reasons, all the Applicant’s pleas were rejected.

2. JUDGEMENT NO. 348 (14 JUNE 1985): LUQMAN V. THE SECRETARY-GENERAL OF THE UNITED
NATIONS?

Correction of personnel data regarding status—Staff rule 104.4 (a)—Lack of any definite rules
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or guidelines concerning correction of such data—The Applicant waited too long before requesting
the correction

The Applicant, a former member of UNIDO, had requested recognition of a new date of birth,
with concomitant correction of his administrative records.

The Tribunal observed that there did not seem to be any definite rules or guidelines concerning
the correction of basic data such as date of birth which staff members provided for recruitment and per-
sonnel purposes. The Tribunal noted, however, that under staff rule 104.4 (a) it was the duty of staff
members to supply such information on appointment and that duty imposed on staff members the obli-
gation and the responsibility to make every effort to ensure that the information was correct.

The Tribunal observed that the Applicant had provided information about his date of birth in
1967 and it was on 21 October 1980 that he had sent to the Administration the memorandum transmit-
ting a copy of the “‘excerpt of transcript of judgement in lieu of birth certificate” dated 7 February
1980 and requesting a correction of his date of birth. The Tribunal considered that the Applicant had
waited too many years before requesting the correction and failed also to give, in his defence, any rea-
son or justification for such a long delay.

For the above reasons, the Tribunal considered as being without merit the Applicant’s request for
correction of the date used in his administrative records.

3. JUDGEMENT NoO. 360 (8 NOVEMBER 1985): TAYLOR V. UNITED NATIONS JOINT STAFF PENSION
BOARD®

Restoration of prior contributory service—General Assembly resolutions 37/131 and 38/233—
Article 21 ( b) of the Regulations of the United Nations Joint Staff Pension Fund

The Applicant, a staff member of FAO whose fixed-term appointment had expired in 1982 and
had been renewed after an interval of 16 months in 1983, appealed against the refusal of the Joint Staff
Pension Board to allow him to restore his former period of contributory service. During the interval in
which he was not a Pension Fund participant, the Regulations of the United Nations Joint Staff Pen-
sion Fund had been amended by General Assembly resolution 37/131 of 17 December 1982 in such
manner as to prevent restoration of the Applicant’s prior contributory service, in view of the length of
such service.

The Tribunal, in its majority judgement, considered that the Applicant’s period of contributory
service, prior to the amendment of the Pension Fund Regulations, had earned him a legal right to res-
toration of that period, which had not been eliminated by that and a subsequent amendment made by
resolution 38/233 of 20 December 1983, since they specifically provided that the amendments were to
be without retroactive effect. -

The Tribunal concluded that the Applicant’s conditional right to restoration of his prior contribu-
tions, as it existed on 31 March 1982, had been preserved by the terms of the relevant amending reso-
lutions of the General Assembly. ' '

For the above reasons, the Tribunal ordered the Respondent to rescind the decision denying the
Applicant’s request for restoration of his prior contributory service and, at the appropriate time, to cal-
culate his benefits accordingly.®

B. Decisions of the Administrative Tribunal of the International Labour
Organisation’

1. JUDGEMENT NO. 666 (19 JUNE 1985): CHOMENTOWSKI V. EUROPEAN PATENT ORGANIZATION®

Educational allowances paid under article 10 (3) of the Agreement on the integration of the
International Patent Institute and the European Patent Organization—Concept of acquired rights to
educational allowances—No one is entitled to payment of an allowance which was wrongly paid to
others
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The three complainants, former employees of the International Patent Institute at The Hague,
were transferred to the European Patent Organization (EPO) on 1 January 1978 in keeping with the
agreement on the integration of the two organizations (‘‘the Transfer Agreement™). Under article 10
(3) of the Transfer Agreement they were paid education allowances for their children as prescribed in
article 47 of the Institute Staff Regulations and the implementing rules. They moved to Munich and
enrolled their children at the European School there. Two of them continued to receive the Institute
education allowances. On 19 July the Principal Director of Personnel'wrote to them that there had
been a mistake since the third paragraph of article 10 (3) meant that the Institute allowances were due
only to the extent that the organization did not offset the actual costs borne, and not covered by EPO
education allowance, by means of subsidies to the schools attended. Since EPO wholly financed the
European School, the allowances would cease in July 1982 but the sums wrongly paid would not be
refundable, and supplements to the expatriation allowance would be due under article 72 (6) of the
EPO Service Regulations.

The complainants lodged an appeal against the decision of 19 July. They contended that the sec-
ond paragraph of article 10 (3) of the Transfer Agreement preserved their acquired right to payment of
the lump-sum education allowance they had been paid at the Institute. In their view some expenses
which were not covered by the EPO allowance could never be “offset” by EPO financing of the Euro-
pean School. So long as such expenses were not repaid by EPO the acquired right subsisted, and the
expenses must continue to be repaid by means of the Institute allowance in accordance with article 10
(3). The supplement to the EPO expatriation allowance was smaller than the Institute education allow-
ance, the right to which had in any event a sounder legal basis. In addition, one of the complainants
who had not received the education allowance requested retroactive payment, alleging that he had
been discriminated against.

The Tribunal held that the complainants would be entitled to payment of the education allowance
under the first and second paragraphs of article 10 (3) only if EPO’s subsidizing of the School failed to
offset the actual costs borne and not covered by the education allowance provided for in the EPO Ser-
vice Regulations by means of subsidies to the schools attended by the children of transferred officials.

The Tribunal stated that EPO’s application of article 10 and the Service Regulations did not con-
stitute breach of any acquired right of the complainants. An allowance might form an essential part of
the official’s contract in that he considered it to be of decisive importance when he accepted employ-
ment and its abolition would therefore constitute breach of his acquired right, but he had no acquired
right to the actual amount of the allowance or to continuance of any particular method of reckoning it.
Thus the Tribunal concluded that there had been no breach of acquired rights.

Moreover, the Tribunal indicated that no one might plead breach of the principle of equality on
the ground that he had not received a benefit unlawfully conferred on others.

For the above reasons, the Tribunal dismissed the complaints.

2. JUDGEMENT NO. 675 (19 JUNE 1985): PEREZ DEL CASTILLO V. FOOD AND AGRICULTURE ORGANI-
ZATION OF THE UNITED NATIONS®

Non-renewal of a staff member’s contract— Question whether the staff member is entitled to
know the reason for the non-renewal of his contract—The rule that the non-renewal of a staff mem-
ber’s contract must be the subject of a reasoned decision is an implication of principle of law

The Complainant had joined FAO in 1969 under a fixed-term appointment, which had been suc-
cessively extended. In July 1980 he was seconded for two years to UNDP. In May 1982, without giv-
ing the Complainant any explanation, FAO notified him that it had decided to extend neither his
appointment nor his secondment.

The Complainant claimed compensation for his loss of expectation of employment and alleged
that the failure to provide a reason for the non-renewal constituted an abuse of authority.

The Tribunal stated that the rule that the non-renewal of a staff member’s contract was not auto-
matic but must be the subject of a reasoned decision did not depend upon the Staff Regulations but was
rather an implication of principle of law.
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The Tribunal also noted that the staff member was entitled to know the reason for the non-renewal
of his contract since it was only with that knowledge that, when he was seeking other employment, he
could answer the inquiries of prospective employers.

The Tribunal concluded that the impugned decision was wrongly motivated and an abuse of
power and held in the circumstances that the Complainant had sustained especially grave moral injury
and that he was entitled to damages.

For the above reasons, the Tribunal awarded him the sum of US$ 15,000 as compensation.

3. JUDGEMENT No. 701 (14 NOVEMBER 1985): BUSTOS V. PAN AMERICAN HEALTH ORGANIZATION
(WORLD HEALTH ORGANIZATION)'©

Termination of a short-term contract— Juestion whether Complainant’s duties corresponded to
the nature of his contract— Intention of the parties is to be ascertained in order to determine their true
legal relationship

The Complainant had been employed since 1970 under short-term contracts in the Latin Ameri-
can Centre for Perinatology, affiliated to PAHO. His original contract had been regularly succeeded
by further contracts. On 23 December 1982 he was informed that his contract would terminate on 31
December, and he left the organization on the latter date.

The Complainant maintained that because his duties were of a continuing nature since he worked
under long-term programmes, at the time of dismissal he had been under a contract of indeterminate
duration with PAHO for nearly 12 years. Accordingly he contended that the rules on staff reduction,
notice and compensation for abolition of post—rules 940, 950 and 1050 respectively —ought to have
been applied.

The Tribunal noted that the main issue in the case was whether the relationship between the par-
ties had truly been expressed by a series of separate contracts for fixed periods or whether it could be
properly expressed only by a single contract for an indefinite period.

From all the evidence in the dossier the Tribunal concluded that the work done for PAHO by the
Complainant over more than 11 years had constituted a continuous whole and that its division into
contractual periods on a short-term consultant basis had been fictitious. The mutual intention had been
that the Complainant should be employed for as long as his services were required and he had been
willing to give them. To an agreement of such a character the law added the term that reasonable notice
of termination must be given. PAHO had broken that term and, since in the circumstances of the case
reinstatement was inadvisable, the Tribunal assessed the appropriate compensation.

The Tribunal noted that the case was of a very exceptional, if not unique, character since it looked
behind the documents to ascertain the intention of the parties The Tribunal indicated at the same time
that its decision did not affect short-term appointments in general.

For the above reasons, the Tribunal ordered the organization to pay to the Complainant the sum
of US$ 17,500 as compensation.

C. Decisions of the World Bank Administrative Tribunal'!

1. DECISION NO. 23 (22 MARCH 1985): EINTHOVEN V. INTERNATIONAL BANK FOR RECONSTRUCTION
AND DEVELOPMENT!2

Applicant’s claim that his assignment was not in accordance with the Bank policy regarding the
reassignment of the Operations Evaluation Department staff— Personnel Manual statement 4.04—
Competence of the Tribunal under article I (1) of its statute is limited to non-observance of the con-
tract of employment or terms of appointment

The Applicant, a senior evaluation officer in the Operations Evaluation Department (OED), after
being assigned to the Western Africa region challenged in his complaint both the Respondent’s gen-
eral policy regarding reassignment of OED staff as articulated in Personnel Manual statement (PMS)
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4.04 and the relevant Personnel Manual circulars and the application of that policy to his particular
case.

The Tribunal observed that as to both the policy and its application it had in accordance with arti-
cle I1 (1) of the statute the authority to examine only whether there had been *““non-observance of the
contract of employment or terms of appointment” of the Applicant. So long as the Bank’s resolution
and policy formulation was not arbitrary, discriminatory, improperly motivated or reached without
fair procedure, there was no violation of the contract of employment or of the terms of appointment of
the staff member. The Tribunal concluded that the Respondent’s decision to utilize normal reassign-
ment channels for staff members being transferred into and out of OED had been not such a violation.

As to the Applicant’s plea that his assignment to a position and to a geographic region that could
provide him with no job satisfaction had been a form of ““censure”, imposed upon him as a result of
his adverse comments in earlier OED audits, the Tribunal noted there was no evidence at all to support
his claim. The failure to reassign a staff member to a fully satisfying post could not by virtue of that
fact alone be interpreted as a covert form of censure or reprisal. PMS 4.04 and the relevant Personnel
Manual circulars, as well as direct statements to the Applicant by Bank superiors, made it clear that
staff members would have their preferences considered but could not always expect to have them hon-
oured. When Bank interests dictated reassignment elsewhere, those interests would prevail. The Tri-
bunal concluded that such a policy, which fell within the discretion of the Respondent, had been fairly
applied in the case.

The Tribunal concluded that the Respondent’s actions were not only in conformity with those
policies and procedures but also that they were not arbitrary, improperly motivated or carried out in
violation of a fair and reasonable procedure.

For the above reasons, the Tribunal rejected the application.

2. DECISION NO. 26 (4 SEPTEMBER 1985): MENDARO V. INTERNATIONAL BANK FOR RECONSTRUC-
TION AND DEVELOPMENT!?

Inadmissibility of the Applicant’s complaint under articles II and XVII of the statute of the
Tribunal—Non-parties’ communications seeking to influence the outcome of a case pending before
the Tribunal considered by the Tribunal as an improper and unacceptable attempt to interfere with the
mission of the Tribunal

The Applicant claimed that her application was admissible under article II of the statute of the
Tribunal because she reasonably believed that the United States courts had been the appropriate forum
for her complaint until 27 September 1983, when the United States Court of Appeals for the District of
Columbia Circuit had rendered its decision. She pointed out that under article XVII of the statute there
were exceptional circumstances which permitted the filing of the application after the time-limit men-
tioned in that article and that, in fact, the application had been filed within 90 days of receiving notice
from the United States Court of Appeals that the Tribunal was the appropriate forum.

The Tribunal stated that it could not pass judgement upon the merit of the Applicant’s claim
because her application had not been filed in time and was therefore not admissible under the Tribu-
nal’s statute, The Tribunal indicated that its statute had two provisions governing the time within
which an application must be filed, namely articles Il and XVIL. The Tribunal observed that the appli-
cation in question did not fall within article II because the events which the Applicant alleged to have
given rise to her claim had occurred after the entry into force of the statute, on 1 July 1980. The Appli-
cant, however, attempted to bring her case within that article by invoking the decision of the United
States Court of Appeals of 27 September 1983, and the fact that she had filed her application with the
Tribunal within 90 days thereafter. The Tribunal noted that the decision of the Court of Appeals could
not be regarded as ““the occurrence of the event giving rise to the application”” mentioned in paragraph
2 (ii) (a) of article II, since that language clearly referred to action adverse to a staff member that was
taken by the Respondent. Nor could that court’s decision be regarded as representing an exhaustion of
the remedies available within the Bank Group mentioned in paragraph 2 (ii) (b) of the same article.
The Tribunal held that because all of the pertinent events giving rise to the application had taken place
prior to 1 July 1980 the application, in order to be timely, must fall within the conditions set forth in
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article XVII, which required that the cause of complaint must have arisen subsequent to 1 January
1979, and that the application must have been ‘‘filed within 90 days after the entry into force of the
present statute”, that is, by 29 September 1980. As an exception to the general principle laid down in
article II, which “reflected a desire to bring cases to-the Tribunal without delay”, article XVII could
not be construed so as *‘to render the time-limits to the statute almost ineffective (Novak case).'*

The Tribunal noted that in the case in question the Respondent had expressly notified the Appli-
cant that the Tribunal had been created and that it was, beginning in July 1980, an available forum —
and indeed the exclusive forum —to hear her claims of violation of the legal rights of a staff member.
That the Applicant had none the less decided not to file her application by the 29 September 1980
deadline fixed in the statute was the result of a conscious choice on her part and could in no way be
attributed to exceptional circumstances. In any event, doubts regarding the outcome of proceedings
before a judicial body —whether jurisdictional or relating to the merits—~could not reasonably be
regarded as warrant to ignore the pertinent statutory time-limits; rather, those doubts were properly to
be submitted in a timely manner for decision by that body. Otherwise, all statutory time-limits would
be rendered meaningless.

With reference to letters to the Tribunal and/or the President of the World Bank supporting the
Applicant’s efforts for a fair and open hearing on the merits of her case which the Applicant had incor-
porated as annexes to her pleadings, the Tribunal observed that for non-parties to address to the Tribu-
nal or to the President of the World Bank communications seeking to influence the outcome of a case
pending before the Tribunal was an improper and unacceptable attempt to interfere with the mission of
the Tribunal.

For the above reasons, the Tribunal decided that the application was inadmissible.

NOTES

'In view of the large number of judgements which were rendered in 1985 by Administrative Tribunals of the
United Nations and related intergovernmental organizations, only those judgements which are of general interest
have been summarized in the present edition of the Yearbook. For the integral text of the complete series of judge-
ments rendered by the three Tribunals, namely Judgements Nos. 342 to 360 of the United Nations Administrative
Tribunal, Judgements Nos. 647 to 720 of the Administrative Tribunal of the International Labour Organisation and
Decisions Nos. 18 to 27 of the World Bank Administrative Tribunal, see, respectively: documents AT/DEC/342 to
360; Judgements of the Administrative Tribunal of the International Labour Organisation: 55th, 56th and 57th
Ordinary Sessions; and World Bank Administrative Tribunal Reports, 1985.

2Under article 2 of its statute, the Administrative Tribunal of the United Nations is competent to hear and pass
judgement upon applications alleging non-observance of contracts of employment of staff members of the Secre-
tariat of the United Nations or of the terms of appointment of such staff members. Article 14 of the statute states
that the competence of the Tribunal may be extended to any specialized agency upon the terms established by a spe-
cial agreement to be made with each such agency by the Secretary-General of the United Nations. By the end of
1985, two agreements of general scope, dealing with the non-observance of contracts of employment and of terms
of appointment, had been concluded, pursuant to the above provisions, with two specialized agencies: ICAO and
IMO. In addition, agreements limited to applications alleging non-observance of the Regulations of the United
Nations Joint Staff Pension Fuind had been concluded with ILO, FAO, UNESCO, WHO, ITU, ICAO, WMO, and
IAEA. :

The Tribunal is open not only to any staff member, even after his employment has ceased, but also to any per-
son who succeeded to the staff member’s rights on his death or who can show that he is entitled to rights under any
contracts or terms of appointment.

*Mr. T. Mutuale, President; Mr. Herbert Reis and Mr. Luis M. de Posadas Montero, Members.

“Mr. T. Mutuale, President; Mr. Samar Sen, Vice-President; and Mr. Luis M. de Posadas Montero, Member.

*Mr. Arnold Kean, Vice-President, presiding; and Mr. Endre Ustor and Mr. Roger Pinto, Members.

“In his separate opinion one Member of the Tribunal held that the Applicant had satisfied the requirements of
article 21 (b) of the Pension Fund Regulations as his return to participation in the Fund had occurred within 12
months (taking into consideration intervening periods of employment with FAO under consultancy contracts) and
he had not received a benefit within the meaning of that article.

"The Administrative Tribunal of the International Labour Organisation is competent to hear complaints alleg-
ing non-observance, in substance or in form, of the terms of appointment, and of such provisions of the staff
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regulations as are applicable to the case of officials of the International Labour Office and of officials of the
international organizations that have recognized the competence of the Tribunal, namely, as at December 1985,
the World Health Organization (including the Pan American Health Organization (PAHO)), the United Nations
Educational, Scientific and Cultural Organization, the International Telecommunication Union, the World Mete-
orological Organization, the Food and Agriculture Organization of the United Nations, the European Organization
for Nuclear Research, the Interim Commission for the International Trade Organization (General Agreement on
Tariffs and Trade), the International Atomic Energy Agency, the World Intellectual Property Organization, the
European Organisation for the Safety of Air Navigation, the Universal Postal Union, the European Patent Organi-
zation, the European Southern Observatory, the Intergovernmental Council of Copper Exporting Countries, the
European Free Trade Association, the Inter-Parliamentary Union, the European Molecular Biology Laboratory,
the World Tourism Organization, the African Training and Research Centre in Administration for Development,
the Central Office for International Railway Transport and the International Center for the Registration of Serials.
The Tribunal is also competent to hear disputes with regard to the execution of certain contracts concluded by the
International Labour Organisation and disputes relating to the application of the regulations for the former Staff
Pension Fund of the International Labour Organisation.

The Tribunal is open to any official of the International Labour Office and of the above-mentioned organiza-
tions, even if his employment has ceased, and to any person on whom the official’s rights have devolved on his
death and to any other person who can show that he is entitled to some right under the terms of appointment of a
deceased official or under provisions of the staff regulations on which the official could rely.

8Mr. André Grisel, President; Mr. Jacques Ducoux, Vice-President; and Mr. Héctor Gros Espiell, Deputy
Judge.

9Mr. André Grisel, President; Mr. Jacques Ducoux, Vice-President; and Lord Devlin, Judge.

OMr. André Grisel, President; Lord Devlin, Judge; and Sir William Douglas, Deputy Judge.

""The World Bank Administrative Tribunal is competent to hear and pass judgement upon any applications
alleging non-observance of the contract of employment or terms of appointment, including all pertinent regula-
tions and rules in force at the time of the alleged non-observance, of members of the staff of the International Bank
for Reconstruction and Development, the International Development Association and the International Finance
Corporation (referred to collectively in the statute of the Tribunal as the “Bank Group”’).

The Tribunal is open to any current or former member of the staff of the Bank Group, any person who is enti-
tled to claim upon a right of a member of the staff as a personal representative or by reason of the staff member’s
death and any person designated or otherwise entitled to receive a payment under any provision of the Staff Retire-
ment Plan.

2Mr. E. Jiménez de Aréchaga, President; Mr. A. K. Abul-Magd and Mr. P. Weil, Vice-Presidents; and Mr.
R. A. Gorman, Mr. N. Kumarayya and Mr. C. D. Onyeama, Judges.

3Mr. E. Jiménez de Aréchaga, President; Mr. A. K. Abul-Magd and Mr. P. Weil, Vice-Presidents; and Mr.
R. A. Gorman, Mr. N. Kumarayya, Mr. E. Lauterpacht and Mr. C. D. Onyeama, Judges.

"“World Bank Administrative Tribunal Reports, 1982, decision No. 8, para. 17.
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Chapter VI

SELECTED LEGAL OPINIONS OF THE SECRETARIATS OF THE UNITED
NATIONS AND RELATED INTERGOVERNMENTAL ORGANIZATIONS

A. Legal opinions of the Secretariat of the United Nations
(Issued or prepared by the Office of Legal Affairs)

1. PRACTICE OF THE GENERAL ASSEMBLY WITH REGARD TO THE EXAMINATION OF CREDENTIALS SUB-
MITTED BY MEMBER STATES

Letter to a scholar

In response to your request, we are transmitting herewith a note containing replies to the various
questions listed in the questionnaire enclosed with your letter concerning the practice of the General
Assembly of the United Nations with regard to the examination of credentials submitted by Member
States. We trust that the information thus provided will be of assistance to you in connection with the
preparation of your study on the practice of the General Assembly with regard to the examination of
credentials.

12 February 1985

Replies to a questionnaire concerning the practice of the General Assembly
with regard to the examination of credentials

1. Pursuant to rule 28 of the rules of procedure of the General Assembly and the practice estab-
lished under that rule, the Credentials Committee is appointed at the opening of each session by the
Assembly on the proposal of the temporary President, who is usually the outgoing President. The
President submits a proposal concerning the nine States to be appointed to serve on the Credentials
Committee after appropriate consultations with interested delegations. In recent years China, the
Union of Soviet Socialist Republics and the United States of America have been, in accordance with a
well-established practice, represented on the Credentials Committee at each session of the General
Assembly. Apart from these three members, the remaining six members are normally selected as fol-
lows: two from the African Group, two from the Latin American Group, one from the Asian Group
and one from the Group of Western European and Other States. Accordingly, the Credentials Commit-
tee appointed at the thirty-ninth session is composed as follows: Bhutan, China, Cuba, Equatorial
Guinea, Italy, Ivory Coast, Paraguay, Union of Soviet Socialist Republics and United States of
America.

2. Credentials received by the Secretariat are checked to ensure compliance with the require-
ments of rule 27 of the rules of procedure and duly registered and filed. When the Credentials Commit-
tee meets, the Secretary-General submits a memorandum to it on the status of credentials received for
representatives of Member States authorized to represent their countries at the session.then in
progress.

3. Therole of the Credentials Committee is to examine the credentials of representatives within
the context of rule 27 of the rules of procedure on the basis of information provided to it by the
Secretary-General and to report to the General Assembly on its findings and recommendations. The
Credentials Committee reviews generally the status of credentials received in respect of the represen-
tatives of all States participating in the session on the basis of information submitted to the Committee
by the Secretary-General and also examines any question concerning the credentials of representa-
tives that may be specifically referred to it by the General Assembly.
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4. It frequently happens that credentials for a delegation are submitted after the opening of a
session of the General Assembly. In such cases the delegations concerned are not precluded from tak-
ing their seats in the Assembly hall. Under rule 29 of the rules of procedure, all representatives are
entitled to sit provisionally, even if an objection has been made concerning their admission to the ses-
sion in progress, until the Credentials Committee has examined the credentials in question and
reported thereon to the Assembly and the Assembly has taken a final decision on the matter.

. 5. The Credentials Committee does not normally itself physically examine credentials submit-
ted by States. It only does so exceptionally in individual cases if the need arises. All credentials
received are however available for examination by any member of the Committee who may wish to do
so.

6. The ruling of the President of the General Assembly in 1974 prevented the delegation of
South Africa from participating in the twenty-ninth session of the General Assembly. South Africa has
on a number of occasions attempted to participate in subsequent sessions but the Assembly has
rejected the credentials submitted by the South African Government and as a consequence, on the
basis of the precedent established at the twenty-ninth session, its delegation has not been permitted to
participate in the work of the General Assembly. The position adopted by the General Assembly has
not however affected the status of South Africa as a Member of the United Nations. It continues to be
represented at Headquarters by a permanent representative whose credentials have been accepted by
the Secretary-General and its representatives, who continue to enjoy the same privileges and immuni-
ties as representatives of other Member States, have been invited on several occasions to participate in
the work of the Security Council.

7. Atthe twenty-eighth session of the General Assembly, the Assembly approved the creden-
tials of the representatives of Portugal, ‘‘on the clear understanding that they represent Portugal as it
exists within its frontiers in Europe and that they do not represent the Portuguese-dominated Territo-
ries of Angola and Mozambique, nor could they represent Guinea-Bissau, which is an independent
State”. The relevant report of the Credentials Committee' indicated the action taken by the General
Assembly on that report. As a consequence of the General Assembly’s action, the persons named in
the credentials submitted by the Portuguese authorities were permitted to participate in the work of the
Assembly at its twenty-eighth session as representatives of Portugal, excluding the Territories then
under its domination in Africa.

8. Each principal organ has its own rules and procedures for reviewing credentials of represen-
tatives authorized to participate in its work. Consequently decisions of the General Assembly con-
cerning credentials are not automatically binding on other principal organs. However, the decisions
adopted by the General Assembly with regard to credentials of representatives of Member States to
sessions of the General Assembly provide authoritative guidance to other United Nations organs and
conferences and in practice the decisions adopted by these organs and conferences always conform to
the attitude adopted by the General Assembly in dealing with questions concerning representation and
credentials. In this connection, attention is drawn to the provisions of General Assembly resolution
396 (V) of 14 December 1950 entitled ‘“Recognition by the United Nations of the representation of a
Member State”. That resolution, which has particular relevance in situations where more than one
authority claims the right to represent a Member State in the United Nations, reads as follows:

“The General Assembly,

“Considering that difficulties may arise regarding the representation of a Member State in
the United Nations and that there is a risk that conflicting decisions may be reached by its various
organs, ’

“Considering that it is in the interest of the proper functioning of the Organization that there
should be uniformity in the procedure applicable whenever more than one authority claims to be
the government entitled to represent a Member State in the United Nations, and this question
becomes the subject of controversy in the United Nations,

““Considering that, in virtue of its composition, the General Assembly is the organ of the
United Nations in which consideration can best be given to the views of all Member States in
matters affecting the functioning of the Organization as a whole,
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“l. Recommends that, whenever more than one authority claims to be the government
entitled to represent a Member State in the United Nations and this question becomes the subject
of controversy in the United Nations, the question should be considered in the light of the Pur-
poses and Principles of the Charter and the circumstances of each case;

“2. Recommends that, when any such question arises, it should be considered by the Gen-
eral Assembly, or by the Interim Committee if the General Assembly is not in session;

“3. Recommends that the attitude adopted by the General Assembly or its Interim Com-
mittee concerning any such question should be taken into account in other organs of the United
Nations and in the specialized agencies;

“4. Declares that the attitude adopted by the General Assembly or its Interim Committee
concerning any such question shall not of itself affect the direct relations of individual Member
States with the State concerned;

“5.  Requests the Secretary-General to transmit the present resolution to the other organs
of the United Nations and to the specialized agencies for such action as may be appropriate.”

2. DECISION TAKEN BY THE GENERAL ASSEMBLY AT ITS THIRTY-NINTH SESSION TO TREAT THE QUES-
TION OF APARTHEID AS AN IMPORTANT QUESTION WITHIN THE MEANING OF ARTICLE 18 OF THE
CHARTER OF THE UNITED NATIONS —QUESTION OF THE MAJORITY REQUIRED FOR THE ADOPTION
BY THE GENERAL ASSEMBLY OF DECISIONS IN THIS REGARD AT FUTURE SESSIONS OF THE ASSEMBLY

Memorandum to the President of the General Assembly

1. Reference is made to the letter, dated 31 October 1985, addressed to you by the Chairman of
the Special Committee against Apartheid on the question of the majority required for the adoption of
decisions under agenda item 35 concerning apartheid.

2. In his letter, the Chairman of the Special Committee against Apartheid indicated that the
Special Committee was of the view that the decision adopted by the General Assembly at its thirty-
ninth session to the effect that draft resolutions and proposals under the apartheid item was exceptional
to the thirty-ninth session and would not be applicable to the fortieth session. Acting on behalf of the
Special Committee and also in his capacity as Chairman of the African Group of States, he requested
that you confirm the Special Committee’s opinion. Our views on the matter are given in the paragraph
below.

3. The General Assembly’s decision at its thirty-ninth session to treat the question of apartheid
as an important question within the meaning of Article 18 of the Charter of the United Nations and its
consequential determination that resolutions and amendments on apartheid required a two-thirds
majority for adoption were ad hoc decisions of the thirty-ninth session of the General Assembly which
are not automatically applicable to the question of apartheid and resolutions on that question at future
session of the General Assembly. While we have not had the opportunity, in the time available, to
complete a comprehensive review of General Assembly practice, we have found instances where the
Assembly has on previous occasions determined that the question of apartheid was an important ques-
tion within the meaning of Article 18 of the Charter and rule 83 of the Assembly’s rules of procedure.
However, those decisions were also ad hoc decisions which had no automatic applicability beyond the
sessions at which they were taken. We have also found one instance where an amendment to a draft
resolution on the question of apartheid was declared by the President of the Assembly to have been
adopted even though it obtained the support of less than a two-thirds majority of the representatives
present and voting.

4. A determination by the General Assembly such as the one made at the thirty-ninth session in
respect of the question of apartheid could only be held to be-automatically applicable to future sessions
if the General Assembly so decided in specific terms. Thus, in the case of the examination of reports
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and petitions relating to Namibia, the General Assembly at its ninth session adopted special proce-
dural rules which are reproduced in annex 1II to the General Assembly’s rules of procedure. These
special procedures were clearly intended by the Assembly to apply to future sessions. No such special
procedure of a standing nature was adopted by the General Assembly in respect of the question of
apartheid.

5. The foregoing leads to the conclusion that, at the fortieth session of the General Assembly,
the simple majority is the one which basically applies to resolutions adopted under the item on apart-
heid and that a two-thirds majority would be required only if the General Assembly specifically so
decided. While this conclusion would, in our view, be a sound and correct one from a procedural
standpoint, we believe that in view of the history of the item at past sessions of the Assembly and tak-
ing into account in particular the fact that only last year the Assembly reaffirmed the important charac-
ter of the apartheid item, it would be best if the issue of the majority required for the adoption of reso-
lutions under the item were referred to the Assembly itself without a prior ruling by you. At the
appropriate point in time the question could be put to the Assembly on your initiative or in the form of
aresponse to a question raised from thé floor by a representative. Attention could then be drawn to the
precedent established at the thirty-ninth session and past practice and the Assembly could be asked to
indicate whether it wished to apply rule 85 (i.e., adopt the resolutions under item 35 by a simple
majority) or to follow the precedent established at the thirty-ninth session, in which case a two-thirds
majority would be required pursuant to rule 83 of the rules of procedure for the adoption of resolutions
under the item.

4 November 1985

3. CONFERENCE CONVENED PURSUANT TO A DECISION OF THE GOVERNING COUNCIL OF THE UNITED
NATIONS ENVIRONMENT PROGRAMME — QUESTION OF PARTICIPATION IN SUCH A CONFERENCE IN
THE ABSENCE OF EXPRESS PROVISIONS ON THE MATTER IN THE CONVENING DECISION — PRACTICE
FOLLOWED IN THIS RESPECT AS REGARDS CONFERENCES CONVENED BY THE GENERAL ASSEMBLY

Cable to the Legal Liaison Officer of the United Nations Environment Programme

We refer to your telegram concerning participation in a diplomatic conference for the finaliza-
tion, adoption and signature of the global framework convention for the protection of the ozone layer,
to meet at Vienna in March 1985 pursuant to decision 12/14 of 28 May 1984 of the Governing Council
of the United Nations Environment Programme.

In the absence of express provisions regarding participation in the convening decision of the
Governing Council, we suggest that the UNEP secretariat follow the practice established for similar
conferences convened by UNEP and that if there is no clearly established practice, the formula applied
by the General Assembly for major United Nations conferences convened under its auspices should be
followed.

(@) We agfee that all States should be invited, and all Members of the United Nations including
South Africa fall within this category.

(b) Namibia, represented by the United Nations Council for Namibia, should be invited to par-
ticipate in the conference in accordance with General Assembly resolution 37/233 C of 20 December
1982, paragraph 6, that is, as a full member.

(¢) Invitations should be sent also to:

(1) Organizations that have received a standing invitation to participate in all conferences con-
vened under the auspices of the General Assembly. These are the Palestine Liberation Orga-
nization (PLO), under General Assembly resolution 3237 (XXIX) of 22 November 1974,
and the South West Africa People’s Organization (SWAPO) under General Assembly res-

- olution 31/152 of 20 December 1976;
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(2) The African national liberation movements recognized by the Organization of African
Unity (OAU). Apart from SWAPO which is covered under {c) (1), the liberation move-
ments to be invited are the African National Congress and the Pan Africanist Congress of
Azania.

(d) The Governing Council decision invites, inter alia, the intergovernmental organizations
concerned to participate in the conference. Accordingly invitations should be sent to the specialized
agencies and IAEA and to the intergovernmental organizations granted observer status by the General
Assembly. These are: the Organization of American States, the League of Arab States, the Organiza-
tion of African Unity, the European Economic Community, the Council for Mutual Economic Assis-
tance, the Organization of the Islamic Conference, the Commonwealth Secretariat, the Agency for
Cultural and Technical Cooperation, the Asian-African Legal Consultative Committee, the Latin
American Economic System and the African, Caribbean and Pacific Group of States. There may be
other intergovernmental organizations closely related to UNEP and its work that should be invited.

(e) Normally, in the case of major United Nations conferences in the economic and social
spheres invitations are sent also to interested non-governmental organizations. In this regard the prac-
tice established at similar UNEP conferences and meetings should be followed.

10 January 1985

4. QUESTION WHETHER THE COMMITTEE ON THE EXERCISE OF THE INALIENABLE RIGHTS OF THE PAL-
ESTINIAN PEOPLE CAN SEND MISSIONS TO GOVERNMENTS IN THE LIGHT OF GENERAL ASSEMBLY
RESOLUTION 39/49 A AND THE COMMITTEE’S GENERAL MANDATE

Memorandum to the Chief of the Division for Palestinian Rights

1. Reference is made to your memorandum of 22 January 1985 requesting a legal opinion from
the Office of Legal Affairs on the proposal concerning the sending of missions to Governments by the
Committee on the Exercise of the Inalienable Rights of the Palestinian People.

2. We have reviewed the relevant provisions of General Assembly resolution 39/49 A of 11
December 1984 which, in paragraph 4, authorizes the Committee “to continue to exert all efforts to
promote the implementation of its recommendations, to send delegations or representatives to interna-
tional conferences where such representation would be considered by it to be appropriate, and to
report thereon to the General Assembly at its fortieth session and thereafter”” . We note that similar pro-
visions are contained in resolutions adopted at previous sessions.

3. Although the Committee has been expressly authorized to send delegations to international
conferences when the Committee considers it appropriate, it has not similarly been authorized to send
missions to national Governments. It could be argued that as only the sending of delegations to confer-
ences is specifically authorized, the sending of delegations for other purposes is not permissible.
However, in view of the general mandate given to it by the General Assembly ““to exert all efforts to
promote the implementation of its recommendations” and the wide variety of activities previously
undertaken by the Committee in this regard with the acquiescence of the General Assembly, the Com-
mittee is not precluded from making a determination that sending missions to Governments is within
its competence since it would be one way of promoting the objective in question.

4. Itisnecessary to add, however, that if the Committee makes such a determination it could be
effectively implemented only to the extent that existing financial resources approved for Committee
travel permit. If the sending of missions to Governments would give rise to expenses for the United
Nations which cannot be met from existing resources made available by the General Assembly, then it
would not be legally possible for such missions to be undertaken before funds are authorized for the
purpose, after consideration is given to the matter by the Advisory Committee on Administrative and
Budgetary Questions and by the Fifth Committee.

5. Finally, it should be noted that any action taken by the Committee under the provisions of
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paragraph 4 of General Assembly resolution 39/49 A must be reported to the General Assembly,
which will have an opportunity to take note of the action taken and, if it wishes, to provide guidance
on action to be taken in the future.

23 January 1985

5. QUESTION WHETHER THE PRESIDING OFFICER OF A CONFERENCE HELD UNDER THE AUSPICES OF THE
UNITED NATIONS MAY CONDUCT PROCEEDINGS IN A LANGUAGE OTHER THAN ONE OF THE OFFICIAL
LANGUAGES OF THE CONFERENCE

Memorandum to the Special Assistant to the Under-Secretary-General,
Department of Administration and Management

1. You have mentioned to me that there is a possibility that the issue may arise whether the pre-
siding officer may conduct proceedings in a language other than one of the official languages of the
Seventh United Nations Congress on the Prevention of Crime and the Treatment of Offenders. Under
rule 46 of the provisional rules of procedure applicable to the United Nations Crime Congresses,
which were approved by the Economic and Social Council, the official languages of the Congresses
are Arabic, Chinese, English, French, Russian and Spanish.

2. Under rule 47, paragraph 2, of the same provisional rules, “Statements may be made in a
language other than an official language of the Congress if the speaker provides for interpretation into
one of the official languages . . .” This provision concerns individual interventions to be made by rep-
resentatives during meetings but it does not provide a sufficient basis for meetings to be conducted by
apresiding officer entirely or even partially in a language other than one of the official languages of the
Congress. There is no instance in the practice of the United Nations which could serve as a precedent
for a departure from established procedures in regard to the use of languages at United Nations meet-
ings. In our view, although use of a language other than an official language is not expressly prohib-
ited, it is essential that business be conducted in an official language of the Congress, bearing in mind
that the rules of procedure and all the documentation for the Congress are only available in its official
languages, and that any rulings relating to the conduct of business should properly be made only in one
of the official languages of the Congress.

5 June 1985

6. ADOPTION OF THE AGENDA OF THE COMMISSION ON HUMAN RIGHTS —QUESTION WHETHER,
UNDER THE RULES OF PROCEDURE OF THE FUNCTIONAL COMMISSIONS OF THE ECONOMIC AND
SociaL COUNCIL, A REPRESENTATIVE OF A STATE NOT A MEMBER OF THE COMMISSION MAY PRO-
POSE CHANGES TO THE COMMISSION’S AGENDA

Cable to the Assistant Secretary-General, Centre for Human Rights

This is my reply to your telegram concerning the agenda of a session of the Commission on
Human Rights.

(a) Under the rules of procedure of the functional commissions of the Economic and Social
Council, the provisional agenda must be communicated not less than six weeks before the opening of
the session to all concerned as provided in rule 6, together with the related basic documents.

(b) Under rule 7, the Commission at the beginning of each session adopts its agenda on the
basis of the provisional agenda referred to in rule 5. In our opinion this means that, before the agenda
is adopted, only minor modifications and deletions may be proposed in respect of items already on the
provisional agenda. A proposal for the inclusion of an additional item, whether by a member of the
Commission or by a State that is not a member, would seek more than a minor modification and cannot
therefore be entertained at that stage. Our opinion is based on a literal interpretation of the relevant
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rules, on the fact that there is no provision for the inclusion of additional items except in accordance
with rule 8 and also on the undesirability of the Commission suddenly being faced with new items
which members are not in a position to consider properly in the absence of adequate preparation and
documentation.

(¢) Under rule 8, a member of the Commission and a State participating in the session under
rule 69 of the rules of procedure may propose changes, including additional items of an “‘important
and urgent character”, once the agenda has been adopted. In the case of a State that is not a member of
the Commission, pursuant to rule 69, paragraph 3, any proposal by such a State for the inclusion of an
additional item or for any other change to the agenda under rule 8 would require a specific request of a
member of the Commission before it is put to the vote.

17 January 1985

7. ASSISTANCE TO BE PROVIDED BY THE SECRETARIAT OF THE UNITED NATIONS TO THE COMMITTEE
ON THE ELIMINATION OF DISCRIMINATION AGAINST WOMEN UNDER ARTICLE 17, PARAGRAPH 9, OF
THE CONVENTION ON THE ELIMINATION OF ALL FORMS OF DISCRIMINATION AGAINST WOMEN,
WHICH ESTABLISHED THE COMMITTEE

Cable to the Legal Liaison Oﬂicér, Office of the United Nations at Vienna

This is in reply to your telegram concerning the assistance to be provided by the Secretariat of the
United Nations to the Committee on the Elimination of Discrimination against Women under article
17, paragraph 9, of the Convention on the Elimination of All Forms of Discrimination against Women
of 1979,% which established the Committee. We agree that under article 17, paragraph 9, of the Con-
vention the Secretary-General is required to provide conference servicing facilities and support staff
to prepare for and to service sessions of the Committee. The Secretariat is thus responsible for pro-
cessing and circulating documents required before, during and after sessions. However, all the sub-
stantive inputs into such documents must come from the Committee itself. In providing services to the
United Nations related bodies established outside the framework of the Charter of the United Nations
under separate treaty instruments, the Secretariat must be guided by decisions of the competent princi-
pal organs of the United Nations and the extent of its assistance to such bodies is determined by the
staff and resources made available by the General Assembly for that purpose. Additional assistance
such as the preparation of substantive reports for convention organs such as the Committee could not
be provided by the Secretariat unless a competent deliberative organ authorized such assistance and
the necessary staff and financial resources were made available. In the particular case under review we
agree that, in accordance with the decision taken by the Economic and Social Council at its first regu-
lar session in 1984 regarding the Committee’s report on its third session, the Secretariat is responsible
for preparing a compendium of information based on national reports on achievements of, and obsta-
cles experienced by, States parties, but the primary responsibility for the preparation of the Commit-
tee’s report on those issues for the 1985 World Conference particularly its substantive elements, rests
with the Committee.

18 January 1985

8. PARTICIPATION OF - NON-GOVERNMENTAL ORGANIZATIONS IN COMMODITY CONFERENCES—
QUESTION WHETHER THE INTERNATIONAL NATURAL RUBBER COUNCIL’S RECOMMENDATION THAT
THE INTERNATIONAL RUBBER RESEARCH AND DEVELOPMENT BOARD PARTICIPATE AS AN
OBSERVER IN THE UNITED NATIONS NATURAL RUBBER CONFERENCE CAN BE ACTED ON BY THE
CONFERENCE ITSELF IN THE ABSENCE OF GUIDANCE BY THE CONVENING AUTHORITY REGARDING
PARTICIPATION OF NON-GOVERNMENTAL ORGANIZATIONS IN COMMODITY CONFERENCES—
CURRENT PRACTICE WITH REGARD TO PARTICIPATION BY NON-GOVERNMENTAL ORGANIZATIONS IN
UNITED NATIONS CONFERENCES
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Cable to the Senior Legal Officer, United Nations Conference
on Trade and Development

We refer to your cable concerning the participation of a non-governmental organization in the
forthcoming United Nations Natural Rubber Conference. It is our opinion that the Conference could
decide on the matter on the basis of the International Natural Rubber Council’s recommendation that
the International Rubber Research and Development Board participate as an observer in the United
Nations Conference in the light of precedents established by the Olive Oil Conference 1978/79. How-
ever, since decisions regarding participation in commodity conferences are within the competence of
UNCTAD we deem it advisable that the Trade and Development Board be informed even if only
through its Bureau before the Conference convenes. Since the rendering of the legal opinion in 1972°
referred to in your cable, participation by non-governmental organizations in United Nations confer-
ences in general has changed considerably and now provision is routinely made for their participation
by the convening authority. Whereas in 1972 there were restrictions on such participation which was
only exceptionally provided for, the practice now is to broaden participation in United Nations confer-
ences to include non-governmental organizations that meet the criteria established by the competent
deliberative organ. We realize that such practice has not yet been formally extended to commodity
conferences. It would be helpful if consultations could be held within UNCTAD on whether present
practice regarding the participation of non-governmental organizations in other United Nations con-
ferences should be extended to future commodity conferences.

5 March 1985

9. QUESTION WHETHER THE COMMISSION ON HUMAN RIGHTS HAS COMPETENCE TO REQUEST THE
SECRETARY-GENERAL TO CARRY OUT CERTAIN RESPONSIBILITIES —QUESTION WHETHER SUCH A
REQUEST WOULD REQUIRE APPROVAL BY THE ECONOMIC AND SOCIAL COUNCIL

Memorandum to the Under-Secretary-General for Political
and General Assembly Affairs

1. Reference is made to your memorandum of 15 March 1985 by which you have requested
legal advice on whether the Commission on Human Rights has the competence to request the
Secretary-General to perform the tasks set out in paragraph 4 of draft resolution E/CN.4/1985/L.73.
You have at the same time drawn our attention to the fact that a resolution of a similar nature was con-
sidered and rejected by the Security Council.

2. In general, the question whether a matter comes within the competence of the Commission
on Human Rights, which is a subsidiary organ of the Economic and Social Council, depends on the
Commission’s terms of reference. Where the terms of reference are not clear and a question arises as
to the competence of a subsidiary organ to take action on a particular matter it would, in the first
instance, be settled by that organ in accordance with its rules of procedure. Should the manner in
which it is settled be questioned again in the parent organ it would then be for the parent organ to
decide the issue, and its decision would be final.

3. Resolution 5 (I) of the Economic and Social Council, as subsequently amended by its resolu-
tion 9 (1), laid down the terms of reference of the Commission as follows:

“1. The Economic and Social Council . . . requiring advice and assistance to enable it to
discharge [its] responsibility, establishes a Commission on Human Rights.

“2. The work of the Commission shall be directed towards submitting proposals, recom-
mendations and reports to the Council regarding:

“(a) an international bill of rights;

“(b) international declarations or conventions on civil liberties, the status of women,
freedom of information and similar matters;
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“(¢) the protection of minorities;
“(d) the prevention of discrimination on grounds of race, sex, language or religion;
“(e) any other matter concerning human rights not covered by (a), (b), (¢) and (d).

“3. The Commission shall make studies and recommendations and provide information
and other services at the request of the Economic and Social Council.

“4. The Commission may propose to the Council any changes in its terms of reference.

“5, The Commission may make recommendations to the Council concerning any sub-
commission which it considers should be established.” (emphasis added)

4, With regard to the competence of the Commission to deal with violations of human rights,
Economic and Social Council resolution 1102 (XL) of 4 March 1966, which is the basis for the Com-
mission’s authority to deal with such violations, invited the Commission to consider the question of
the violation of human rights in all countries and to submit to the Council at its forty-first session rec-
ommendations on measures to halt such violations. Resolution 2 (XXII) of the Commission, adopted
on 25 March 1966 in response to Council resolution 1102 (XL), also envisaged the Commission’s
devising recommendations to the Council for measures to halt violations of human rights. Council res-
olution 1164 (XLI) of 5 August 1966 repeated the formula of the Commission devising recommenda-
tions for measures to put a stop to human rights violations. Stemming from Council resolutions 1102
(XL) and 1164 (XLI) (as well as from General Assembly resolution 2144 (XXI)), the Commission on
Human Rights, in its resolution 9 (XXIII), interpreted its competence as including *“the power to rec-
ommend and adopt general and specific measures to deal with violations of human rights . . .” Reso-
lution 9 (XXIII) of the Commission was noted by the Council in the preamble to its resolution 1235
(XLII). It is significant that while earlier resolutions of the Council and the Commission referred to
“recommendations by the Commission”, resolution 9 (XXIII) of the Commission referred to “the
power to recommend and adopt general and specific measures”.

5. Thus the general thrust of the terms of reference is in the direction of the Council’s having to
approve the Commission’s resolutions before they can be implemented. As regards the Commission’s
competence to deal with violations of human rights, the original conception was that the Commission
should make “‘recommendations” to the Council. However, the Commission has interpreted its man-
date as being not only to “‘recommend” but also to ‘““adopt” measures to deal with violations. Each
decision of the Commission should be assessed independently. As a general rule, if the decision
involves financial implications, the prior approval of the Council should be awaited. The same applies
if the establishment of any standing intersessional subsidiary bodies are involved. In practice, the
Commission’s decisions have only been implemented prior to approval by the Council in limited areas
where the Commission is clearly acting within its competence and where such decisions were consis-
tent with legislative mandates established previously by the Council. In the particular case under
review, we believe that the Commission is not legally precluded from taking action on draft resolution
E/CN.4/1985/1..73. The issue as we see it is not whether the Commission is competent to request the
Secretary-General to carry out the responsibilities entrusted to him under paragraph 4 of the draft res-
olution, but rather whether the Council must approve the Commission’s decision before the Secretary-
General can take the action requested of him. The actions requested of the Secretary-General are not
ones that are exclusively within the competence of the Commission on Human Rights, particularly
since they involve reporting to a principal deliberative organ of the General Assembly. In these cir-
cumstances, we believe that if the draft resolution is adopted by the Commission it would have the sta-
tus of a recommendation to the Council and that approval of the Council would be necessary before
the Secretary-General could act as requested in paragraph 4 of the draft resolution. The fact that the
Security Council has considered and rejected a draft resolution on the situation in Lebanon which is
much broader in scope even though it contains some similar provisions, does not preclude the Com-
mission from taking action on draft resolution E/CN.4/1985/L.73 and recommending it to the Council
for its consideration.

22 March 1985
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10. PROPOSED PUBLICATION BY AN OUTSIDE PUBLISHER OF A BOOK OF SPEECHES AND LECTURES
DELIVERED BY A UNITED NATIONS OFFICIAL—STAFF RULES 101.6 (¢) AND 112.7 AND PARA-
GRAFH 14 (€) OF ADMINISTRATIVE INSTRUCTION ST/AL/189/ADD.9/REV.1 AND PARAGRAPH 8 OF
ADMINISTRATIVE INSTRUCTION ST/AI/190/REV.1 —QUESTION OF THE SECRETARY-GENERAL'S
CONTRIBUTION OF A FOREWORD TO THE BOOK

Memorandum to the Special Assistant to the Secretary-General

1. This refers to your note of 15 March 1985, requesting my views on the following questions
raised in connection with the proposed publication by an outside publisher of a book of speeches and
lectures delivered by a United Nations official over the last 10 years:

(@) To whom do the speeches of a United Nations official belong?

(b) Might the Secretary-General contribute a foreword to the proposed book?

2. With respect to question (a) above, a distinction must be made between lectures and
speeches delivered by the person in question in the course of his official duties (for example as a con-
tribution to a conference or seminar prepared by the United Nations or its specialized agencies) and
those given in his private capacity outside the framework of the United Nations.

3. In the former case, the proprietary rights are automatically vested in the United Nations,
pursuant to staff rule 112.7 and paragraph 14 (c) of administrative instruction ST/Al/189/Add.9/
Rev.1.

Staff rule 112.7 provides that:

“All rights, including title, copyright and patent rights, in any work performed by a staff
member as part of his or her official duties shall be vested in the United Nations.”

Paragraph 14 (c) of ST/Al/189/Add.9/Rev.1 provides that:

‘““Articles or papers prepared by staff members for inclusion in a United Nations publi-
cation, or as a contribution to a conference or seminar, are covered by the terms of staff rule
112.7 . . .” (emphasis added)

4. On the other hand, the rights to lectures and speeches delivered by the person in question in
his private capacity at non-United Nations conferences and seminars belong to him. He may therefore
submit them for publication by an external publisher, provided he obtains prior approval of the
Secretary-General, in compliance with staff rule 101.6 () (iv), which provides:

“(e) Staff members shall not, except in the normal course of official duties or with the
prior approval of the Secretary-General, perform any one of the following acts, if such act relates
to the purpose, activities or interests of the United Nations:

(iv) submit articles, books, or other material for publication.”
Paragraph 8 of administrative instruction ST/Al/190/Rev.1 provides:

‘. . . The approval of the Secretary-General required in staff rule 101.6 (e) for such publication
will normally be accorded, if the article, book or other material includes, where and when appro-
priate, the following disclaimer:

“The views expressed herein are those of the author(s) and do not necessarily reflect the
views of the United Nations.’ "

5. With respect to question (b) above regarding the Secretary-General’s contribution of a fore-
word to the book, the decision depends primarily on policy rather than legal considerations. However,
aresearch in our files shows that the following advice was previously given:

““As the work of the United Nations covers so many fields, it is only natural and gratifying
that staff members and former staff members are authors or compilers of a large number of publi-
cations. It is difficult, however, for the Secretary-General to provide forewords for all such pub-
lications, whatever their merits, and it has thus been long-established policy that the Secretary-
General should decline requests for this purpose save in the most exceptional and compelling
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circumstances such as where the Secretary-General may have himself initiated the preparation of
the work or where the author is a very close personal associate.”

2 May 1985

11. PROPOSALS THAT THE GENERAL ASSEMBLY DECIDE THAT THE NEW INTEREST OR DISCOUNT RATE
FOR PENSION COMMUTATION CALCULATIONS SET BY THE UNITED NATIONS JOINT STAFF PENSION
BOARD IN 1984 TO BE APPLICABLE TO SERVICE AS FROM | JANUARY 1985 SHOULD INSTEAD BE
APPLICABLE IN RESPECT OF ALL PERIODS OF SERVICE BY PARTICIPANTS AS OF SOME SPECIFIED
FUTURE DATE — QUESTIONS OF COMPETENCE, ACQUIRED RIGHTS AND NON-RETROACTIVITY

Statement made by the Legal Counsel before a working group
of the Fifth Committee on 11 December 1985

An opinion from the Office of Legal Affairs has been requested in respect of certain suggestions
advanced during the debate on the report of the Pension Fund that the General Assembly decide that
the interest or discount rate of 6.5 per cent set by the United Nations Joint Staff Pension Board for the
calculation of lump sums payable by the Pension Fund in partial commutation of retirement, early
retirement or deferred retirement benefits due under articles 28-30 of the Regulations of the Fund,
which new rate the Board set in 1984 to be applicable to service as from 1 January 1985, should
instead be applicable in respect of all periods of service by participants as of some specified future
date, e.g., 1 April 1986. These suggestions raise both procedural and substantive questions, which
will be examined in that order.

A. PROCEDURAL QUESTIONS: COMPETENCE

The only provisions of the Regulations relevant to the setting of the interest rate to be used in cal-
culating the value of a commuted benefit are contained in article 11, paragraph (c) of which specifies
the rates to ‘‘be used in all calculations required in connection with these Regulations™, and in partic-
ular sets the rate of 3.25 per cent to be used from 1 April 1961 ‘““until changed by the Board™, i.e., by
the United Nations Joint Staff Pension Board established by articles 4 and 5 of the Regulations; in
addition, paragraph (a) authorizes the Board to adopt and revise mortality and other tables—
presumably including those from which lump sum computations are derived.

The language of these provisions is clear. It is the Board that sets these interest rates and estab-
lishes these tables, rather than any other organ established by the Regulations, such as the Committee
of Actuaries or the Investment Committee, or those organs mentioned therein, such as the Secretary-
General or the General Assembly itself.

Even though the Pension Board was established by and may in a sense be considered to be a sub-
sidiary organ of the General Assembly, if the Assembly wishes to assume itself any function that it has
assigned to the Board by the Regulations, then it must amend the Regulations. The adoption of such an
amendment would of course be subject to article 49 of the Regulations, paragraph (a) of which
requires either a recommendation of or prior consultations with the Board. As far as we know, these
conditions have not yet been fulfilled in respect of such an amendment, i.e., an amendment under
which the General Assembly rather than the Board would set certain interest rates relevant to the
Fund.

In this connection the question has also been raised whether the Assembly could not simply direct
the Board to change the interest rate or to adopt certain tables. However, it should be noted that the
Board is both a tripartite body (i.e., one representing the interests of the legislative organs of the mem-
ber organizations, of their executive heads and of their participants) and an inter-organizational one
(i-e., one on which each participating organization is represented). The Assembly itself has specified
(in article 5 (a) (i)) that it itself should have two representatives on the 21-person Board. While the
Assembly can presumably instruct these two representatives, it evidently cannot instruct the others or
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the Board as a whole as to any discretionary decision that under the Regulations lies within the author-
ity of the Board.

Past practice is also relevant and significant. Three changes of the interest rate for calculating
lump sum commutations have taken place since article 11 (c) of the Pension Fund Regulations was
adopted in its present form: from 3.25 per cent to 4 per cent as from 1 January 1979, to 4.5 per cent
from 1 January 1983 and to 6.5 per cent from 1 January 1985. Each of those changes was made by the
Board. The changes to 4 per cent and 4.5 per cent were not even referred to in the General Assembly
resolutions relating to the annual reports of the Board in which these changes were reported (respec-
tively resolutions 33/120 of 19 December 1978 and 37/131 of 17 December 1982). Although the
Assembly did purport to approve the increase to 6.5 per cent, this was done in the context of a portion
of its resolution relating to an entire package of proposals, all other parts of which required Assembly
approval (paragraph 1.1 (g) of resolution 39/246 of 18 December 1984); as that decision merely con-
firmed the action the Board had already taken, to which a specific reference was indeed made in the
resolution, no consideration had to be or was given to the legal effect or need of that part of the Assem-
bly’s decision. '

Finally, it should be noted that even though it is not suggested to change the interest rate of 6.5
per cent established by the Board itself in 1984, but merely to change the period or method of its appli-
cation, such a decision would not thereby be exempt from the requirements of article 11 (¢) of the Reg-
ulations, for evidently the period as to which a given interest rate is to be used —or the calculation in
which it is to be used —is integrally related to the rate itself, and no separation of the two parts of such
adecision is possible.

B. SUBSTANTIVE QUESTIONS. ACQUIRED RIGHTS AND NON-RETROACTIVITY

The suggested change, i.¢., to apply the interest rate of 6.5 per cent to the entire period of service
of present Pension Fund participants and not only to periods of service as from 1 January 1985 (a date
subsequent to that on which that increased rate had originally been set), also raises serious substantive
problems, namely, whether such a change would not deprive participants of an acquired right or vio-
late the prohibition against the retroactive application of changes in employment conditions.

The reason for this concern is that by applying an increased rate not only in respect of a pension to
be earned during future periods of service but also in respect of past periods, affected participants will
suffer an immediate reduction, from the effective date of the new regime, in the lump sums to which
they are entitled. Thus, should the new rule be applied as of 1 April 1986, a staff member retiring on
31 March 1986 would have his lump sum benefit calculated using a composite rate consisting of 3.25
per cent for the portion of his service that preceded 1979, 4 per cent for the portion during the period
1979 through 1982, 4.5 per cent for 1983 and 1984 and 6.5 per cent for 1985. If he or she retires a day
later, the entire calculation would be based on a 6.5 per cent rate and therefore result in a considerably
reduced lump sum. As the benefit in question would all be payable in respect of past service, it clearly
comes squarely within the concept of an acquired right, which may not be diminished unilaterally.
Whatever else that doctrine may mean or require, the diminution of a sum of money calculated
entirely on the basis of service already accomplished, is prohibited.

Indeed, until recently, there appears to have been no doubt as to this point at all. In each of its
reports to the General Assembly (A/33/9, para. 93; A/37/9, para. 36; A/39/9, para. 20) the Board indi-
cated that it was principally in order to preserve acquired rights that it would apply the new rate only
prospectively, i.e., in respect of service after the end of the year during which the decision was taken.
In the first two instances the Advisory Committee on Administrative and Budgetary Questions specif-
ically noted these references to acquired rights in its reports to the Assembly but did not dispute or
otherwise comment thereon (A/33/375, para. 32; A/37/674, para. 10); only last year did it state that
*“it does not agree that acquired rights are necessarily involved in questions relating to the discount
rate” (A/39/608, para. 10), a position that it reiterated this year (A/40/848, para. 7).

Taken literally, i.e., as applying merely to the discount rate by itself, one might concur from a
legal point of view with these recently expressed doubts of the Advisory Committee on Administra-
tive and Budgetary Questions. Certainly there is no acquired right to any particular interest or discount
rate, or mortality table, or method of making calculations, or to the competence of the organ that is to
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determine these rates and tables or to make these calculations. However, even granting that, as the
Pension Fund Board noted, “the judgements of the administrative tribunals . . . did not provide a
detailed and consistent definition of what constituted ‘acquired rights’*’ (A/40/9, para. 67), as the
Mortished case” indicates, the reduction of a sum of money payable in respect of past service has
always been held to be violative of that principle.

Closely related to the issue of acquired rights, there is that of retroactivity, on which the United
Nations Administrative Tribunal recently based its Judgement No. 360 in the Taylor case® against the
Pension Fund. Although in certain situations the implications of that principle may not be free of
doubt, it must be pointed out that the application of an increased discount rate to establish the lump
sums due in respect of pensions earned on already completed periods of service does have elements of
retroactivity that are not likely to be upheld by the Tribunal. The principle is that when a staff member
is working he must know what all the elements of his remuneration for that period are; no later change
in the rules, even of apparently only prospective application, is admissible if its effect is to diminish an
amount payable in respect of any past period of service.

Attention has also been called to the fact that if the 6.5 per cent discount rate is to be used for all
past periods of service, this would also be accompanied by the retroactive introduction for all such
periods of new mortality tables which, by reflecting greater longevity, would be favourable to Pension
Fund participants—i.e., they would tend to increase the size of lump sums taken in partial commuta-
tion of periodic pensions. However, we understand that this favourable effect would only partially off-
set the negative effect of the higher discount rate. In so far as this is true, i.e., that a combination of the
higher discount rate and the new mortality tables would serve to reduce lump sums due in respect of
periods of service already completed, that combination would still appear to threaten acquired rights
and to offend the prohibition against retroactivity.

Finally, I understand that it has been suggested that since the lump sum is merely an optional
alternative to a full periodic pension, there can be no legal objection to diminishing the lump sum as
long as the periodic pension is not also reduced. This is not so. If a person has a right to choose among
a number of alternatives, then to diminish even one of these clearly diminishes the value of the entire
package. Thus, in the matter here under consideration, a retiring participant who needs a sum of
money for a particular purpose, for example, to buy a house on retirement, would obviously be injured
by any reduction of the lump sum entitlement, regardless of what happens to the periodic benefit.

In conclusion, I should like to summarize that the proposal to have the General Assembly apply
an increased discount rate in respect of lump sum commutation calculations to all past periods of serv-
ice raises difficult points of procedure as to the limits of the Assembly’s authority to do that which it
has delegated to a tripartite inter-agency organ, as well as of substance relating to the acquired rights
of Pension Fund participants and to their right not to have any retroactive changes imposed upon
them.

12.  APPLICATION TO DIPLOMATIC REPRESENTATIVES OF DOMESTIC LEGISLATION PROVIDING FOR PAY-
MENT OF A YEARLY REDEVANCE FOR THE USE OF HIGHWAYS —QUESTION WHETHER THE REDEVANCE
IS TO BE CONSIDERED AS A CHARGE FOR SERVICES WITHIN THE MEANING OF ARTICLES 23 (1) AND
34 (e) OF THE VIENNA CONVENTION ON DIPLOMATIC RELATIONS OF 1961 OR A TAX FROM WHICH
DIPLOMATIC AGENTS SHOULD BE EXEMPTED IN ACCORDANCE WITH THE GENERAL CLAUSE OF
ARTICLE 34 OF THE CONVENTION — QUESTION WHETHER THE OFFICIAL VEHICLES OF THE INTER-
NATIONAL ORGANIZATIONS IN THE HOST COUNTRY SHOULD BE EXEMPTED FROM THE REDEVANCE IN
THE LIGHT OF THE HEADQUARTERS AGREEMENT

Memorandum to the Director-General, United Nations Office at Geneva

1. Iwish to refer to your memorandum of 30 January 1985 addressed to the Secretary-General,
regarding the application of domestic legislation providing for the payment of a redevance for the use
of highways and transmitting a copy of a letter addressed to you by the President of the Diplomatic
Committee, in which it is requested that information be obtained from the Office of the Secretary-
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General in New York as to what steps could be taken to protect the diplomatic privileges and immuni-
ties of representatives in the host State under the provisions of article 34 of the Vienna Convention on
Diplomatic Relations of 1961.°

2. It has been noted from the correspondence relating to this matter that the position taken by
the domestic authorities is that the redevance is a toll and is consequently to be considered as a charge
for services within the meaning of articles 23 (1) and 34 (e) of the Vienna Convention on Diplomatic
Relations of 1961, while the Diplomatic Committee has concluded that it is a tax and that diplomatic
agents should, therefore, be exempted from it in accordance with the general clause of article 34 of the
Convention which reads: ““A diplomatic agent shall be exempt from all dues and taxes, personal or
real, national, regional or municipal, . . .” The central issue, therefore, is whether the redevance is in
the nature of a charge for services rendered or a tax, and the legal context in which this question must
be considered is the Vienna Convention, particularly article 34 thereof.

3. As youknow, article 34 does not create an exemption from all types of dues and taxes. The
range and types of dues and taxes in nearly all countries today are so numerous that it is difficult to
state with precision a general rule on this subject. The solution provided for in the Vienna Convention
is to state a general rule followed by a list of dues, taxes, charges and fees from which diplomatic
agents will not be exempt. It is accepted in international law, and the Vienna Convention has codified
the matter, that there should be no exemption from taxes which are in fact no more than charges for
specific services rendered. Although the Vienna Convention contains no definition of the term
“charges levied for specific services rendered”’, practice seems to confirm that this term encompasses
local rates or taxes which relate to services rendered to property and to road and bridge tolls where the
proceeds are used for the maintenance of the particular road or bridge (see, for example, Sarow’s
Guide to Diplomatic Practice’).

4. It seems clear from the foregoing that if the system of collection of the redevance were dif-
ferent, that is to say if instead of an annual fee individual tolls were collected for use of the auroroutes,
no doubt whatsoever would exist that the charge properly falls within the meaning of article 34 (e) of
the Vienna Convention. It is not the view of this Office that the character of a particular tax can be
determined by the manner of its collection but rather that it must be determined by its purpose and inci-
dence.

5. The Diplomatic Committee has specifically raised two arguments which it believes counter
the characterization of the redevance as a service charge. The first relates to proportionality and to the
fact that the fee charged is the same whether the service (i.e., the autoroute) is used once or many
times. It is true that the fee is a fixed sum, but it should be noted that the fee is not mandatory but is
imposed only on the drivers of the vehicles who wish to use the roads specified in the legislation con-
cerned. Secondly, you raise the question of the use of the fee and the need to demonstrate that the pro-
ceeds are in fact dedicated exclusively to the maintenance of the roads in question. While we do not
believe that international law requires the country concerned to demonstrate that the proceeds are ded-
icated exclusively to the maintenance of the roads, there is no doubt that there must be some relation
between the redevance and the maintenance of the roads if it is to be considered a service charge. In
our view there is a relation between the redevance and the maintenance of the roads since the same
Government which collects the redevance is also directly or indirectly taking care of the maintenance
of roads.

6. For the foregoing reasons, the Office of Legal Affairs is of the opinion that the redevance is
in the nature of a charge for services rendered within the meaning of article 34 (e) of the Vienna Con-
vention.

7. There remains, finally, the question of the exemption accorded to the official vehicles of the
international organizations having their seat in the State concerned, an exemption specified in article 2
(e) of the legislation. At first sight, this exemption would appear to be incompatible with the position
that the redevance is a charge for services rendered since the Headquarters Agreement® provides in
section 5 (a) that the United Nations will not claim exemption from taxes which are, in fact, no more
than charges for public utility services. Competent authorities provided a justification for this exemp-
tion as follows: “. . . the term ‘taxes for services rendered’ contained in the Headquarters Agreement
has been interpreted in a restrictive manner by the United Nations and [the State concerned].”
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8. Ineffect, the notion of “‘charges for public utility services” which is contained in section 5
(a) of the relevant Headquarters Agreement (and section 7 (a) of the Convention on the Privileges and
Immunities of the United Nations®) is a more restrictive notion than that of article 34 (e) of the Vienna
Convention and has consistently been interpreted in a restrictive manner by the United Nations, In the
view of the United Nations, the exemption from direct taxes is absolute except for the charges for pub-
lic utility services, which have been strictly defined as the charges for public utilities such as water,
gas and electricity. We would refer you in this regard to the legal opinion issued by our Office on 27
February 1968'° and the Pratique suisse en matiére de droit international public, 1977.'! The posi-
tion taken by the authorities of the State concerned is, therefore, in our view consistent with the
well-established practice under the Headquarters Agreement and the Convention on the Privileges and
Immunities of the United Nations and is in accordance with the constant practice of the Organization
in this regard.

9. Inyour memorandum you also request advice as to the attitude you should adopt towards the
Diplomatic Committee. The Diplomatic Committee may be informed of the position taken by the
United Nations in this matter. This position is not, of course, binding on the diplomatic community in
the State concerned (except for the high officials of the Organization), although it may be persuasive.
It may also be noted that the exemption in favour of the Organization’s official vehicles is based on a
particular interpretation of the Headquarters Agreement which is not applicable to diplomatic agents.
Itis clear, however, that to the extent that the Diplomatic Committee maintains its opinion on the char-
acter of the redevance, there would appear to be a difference as to the interpretation of articles 23 and
34 of the Vienna Convention between the State concerned and some, if not all, Member States. Since
the said State is a party to the Optional Protocol concerning the Compulsory Settlement of Disputes, it
would be possible for any other party to invoke the procedures foreseen in the Optional Protocol.
While it would not seem necessary to invoke the jurisdiction of the International Court of Justice,
some other form of settlement such as an arbitration by a single arbitrator could no doubt be agreed
upon. The Secretary-General would, of course, be willing to lend his good offices to the parties in
seeking to arrange such a settlement.

28 February 1985

13.  TRANSPORTATION OF NON-UNITED NATIONS PERSONNEL IN VEHICLES OR AIRCRAFT OF PEACE-
KEEPING MISSIONS — QUESTIONS OF THE LIABILITY OF THE UNITED NATIONS IN CASE AUTHORIZED
VISITORS ARE INJURED OR DIE WHILE BEING TRANSPORTED IN VEHICLES OR AIRCRAFT OF A UNITED
NATIONS PEACE-KEEPING MISSION

Memorandum to the Senior Officer, Office of the Under-Secretaries-General
for Special Political Affairs

1. The Office of Legal Affairs has re-examined the question of the liability of the United
Nations for the transportation of non-United Nations personnel in vehicles or aircraft of the peace-
keeping missions and, in particular, the question of whether a letter to the permanent representatives
of contributing countries would be the most desirable and effective manner of dealing with this
problem.

2. After further consideration, the Office of Legal Affairs has concluded that a letter from the
Legal Counsel asking Governments to agree to a hold-harmless undertaking would not be effective.
While such an undertaking could be effective as far as Governments are concerned, the same cannot
be said of the release of third party claims by individuals.

3. The Office of Legal Affairs believes that a distinction must be drawn between passengers
who are sponsored by troop-contributing countries and other passengers. In the case of the former,
there is an implicit understanding between those Governments and the United Nations that the
Governments concerned will hold the United Nations harmless against such claims. This implicit
understanding could be made explicit by including in the “usual conditions” of approved visits an
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understanding that the Government would hold harmless the United Nations in the event of the injury
or death of the visitor or visitors in question. As far as other passengers are concerned, the practice
which presently obtains in UNIFIL of requiring individual releases could be followed in respect of all
peace-keeping missions.

22 March 1985

14. STATUS AND LEGAL RIGHTS OF THE UNITED NATIONS UNDER THE INTERNATIONAL TELECOMMUNI-
CATION CONVENTION AND THE UNIDO HEADQUARTERS AGREEMENT IN RELATION TO COMMUNI-
CATION FACILITIES CONTROLLED BY UNIDO IN VIENNA

Memorandum to the Assistant Secretary-General for General Services

1. By your memorandum of 25 March 1985 you have asked whether there are any legally based
reasons for the United Nations to maintain ownership and control of the United Nations communica-
tion facilities (now controlled by UNIDO in Vienna) after UNIDO becomes a specialized agency.

2. The legal status and rights of the United Nations in this matter derive principally from two
instruments, namely the International Telecommunication Convention'? and the UNIDO Headquar-
ters Agreement. '

3. Under the International Telecommunication Convention and the United Nations/Interna-
tional Telecommunication Union Agreement, the United Nations is placed substantially in the same
position as States members of the Telecommunication Union and has all the rights of a member
Administration, including that of registering frequencies. Specialized agencies do not have that status
and all those rights. This was made clear in several resolutions of the Plenipotentiary Conference of
ITU (Nairobi, 1982), namely resolutions 39, 40 and 41. Resolution 40 is of particular significance in
this connection as it confirms that, notwithstanding article IV, section 11, of the Convention on the
Privileges and Immunities of the Specialized Agencies,'* those agencies do not have the rights that
Governments and the United Nations have under the International Telecommunication Convention.

4, Under section 4 (a) of the UNIDO Headquarters Agreement between the United Nations and
Austria:

“(a) The United Nations shall for official purposes have the authority to install and oper-
ate aradio sending and receiving station or stations to connect at appropriate points and exchange
traffic with the United Nations radio network. The United Nations as a telecommunications
administration will operate its telecommunications services in accordance with the International
Telecommunication Convention and the Regulations annexed thereto. The frequencies used by
these stations will be communicated by the United Nations to the Government and to the Interna-
tional Frequency Registration Board.”

It should be noted that this provision refers specifically to the United Nations, even though almost all
other provisions of the Agreement, including section 4 (b) (grant of appropriate radio facilities to
UNIDO in conformity with technical arrangements to be made with ITU) and sections 13 and 14 (free-
dom of UNIDO communications from censorship; right of UNIDO to use codes and to broadcast in
Austria) refer to UNIDO. It is thus clear that the Austrian Government also recognized the unique
position of the United Nations in respect of telecommunications, and that however the existing Head-
quarters Agreement is transformed as a consequence of the separation out of UNIDO from the United
Nations, the section 4 (a) rights are not ones that would be transferred to the new organization.

5. Inview of the above, and also taking into account that the United Nations is the only world-
wide organization in a position to operate a worldwide communication network, while organizations
such as UNIDO could at best operate one terminal of such a system in a particular city, it appears
entirely justified from a legal point of view for the United Nations to retain the existing communica-
tion facilities in Vienna and to establish any new ones, such as the proposed Alternate Voice and Data
(AVD) circuit, under its ownership and control.

6. In this connection, it is important to note that paragraph 9 of the transitional arrangements
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resolution'* authorizes the Secretary-General to transfer to the new UNIDO “the assets of the United
Nations used by the existing [UNIDO]”'. However, the report of the formal meeting on the conversion
of UNIDO into a specialized agency (Vienna, 16-20 May 1983)'® records the recognition of the par-
ticipating States that changes in the existing working arrangements between the United Nations and
UNIDO as a consequence of the transformation of the latter should only be made after UNIDO
became a specialized agency. While the latter recommendation might inhibit changes at this time con-
cerning any already existing facilities, the General Assembly’s earlier decision indicates that to avoid
differences at the time of separation any new communication facilities established by the United
Nations in Vienna should from the beginning be operated under the aegis of the United Nations Office
at Vienna rather than UNIDO.

7. Inview of the above-mentioned legal considerations, it would appear appropriate and desir-
able to have the AVD circuit terminal located on UNOV the premises of the United Nations Office at
Vienna and manned by the personnel of that Office.

15 April 1985

15. UNITED NATIONS JURISDICTION IN THE SPACE LEASED BY THE ORGANIZATION — SUPPLEMENTAL
AGREEMENTS TO THE HEADQUARTERS AGREEMENT — RESPONSIBILITY OF THE SECURITY AND
SAFETY SERVICE WITH REFERENCE TO FIRE PREVENTION AND CONTROL ARRANGEMENTS IN SPACE
LEASED BY THE UNITED NATIONS

Memorandum to the Chief of the Security and Safety Services

1. This responds to your memorandum of 15 February 1985, requesting our advice on the juris-
diction of the United Nations in general and the responsibility of the Security and Safety Service in
particular with reference to the subject matter dealt with in Administrative Management Service
report No. 6-82, pages 13 to 15, namely, fire prevention and control arrangements in leased space,
specifically the DC I, DC I and Alcoa buildings and 304 East 45th Street.

A, IMMUNITY OF PREMISES

2. Any lands or buildings occupied by the United Nations outside the original headquarters dis-
trict are to be included in that district by a supplemental agreement to the Headquarters Agreement'’
in accordance with section 1(a). 2 of that Agreement, which provides as follows:

“(2) Any other lands or buildings which may from time to time be included therein by
supplemental agreement with the appropriate American authorities”.

3. To date, three supplemental agreements have been concluded. The DC I and Alcoa build-
ings are already covered by the Third Supplemental Agreement, concluded in 1980. On 5 November
1984, the Office of Legal Affairs submitted to the United States Mission a draft of a fourth supplemen-
tal agreement which includes, inter alia, leased space in the DC II building and at 304 East 45th
Street. Once the fourth supplemental agreement is concluded, the DC II building and the offices at 304
East 45th Street will be inviolable in accordance with section 9 (a) of the Headquarters Agreement,
which provides as follows:

“(a) The headquarters district shall be inviolable. Federal, state, or local officers or offi-
cials of the United States, whether administrative, judicial, military or police, shall not enter the
headquarters district to perform any official duties therein except with the consent of and under
conditions agreed to by the Secretary-General. The service of legal process, including the seizure
of private property, may take place within the headquarters district only with the consent of and
under conditions approved by the Secretary-General.”

4. However, even pending the conclusion of the fourth supplemental agreement, the leased
space in the UNDC I building and at 304 East 45th Street is inviolable under section 3 of the Conven-
tion on the Privileges and Immunities of the United Nations,'® which provides as follows:

“The premises of the United Nations shall be inviolable . . .”
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5. Section 7 (b) of the Headquarters Agreement provides:

“(b) Except as otherwise provided in this Agreement or in the General Convention, the
federal, state and local law of the United States shall apply within the headquarters district.”

6. However, under section 8 of the Headquarters Agreement,

“The United Nations shall have the power to make regulations, operative within the head-
quarters district, for the purpose of establishing therein conditions in all respects necessary for
the full execution of its functions. No federal, state or local law or regulation of the United States
which is inconsistent with a regulation of the United Nations authorized by this section shall, to
the extent of such inconsistency, be applicable within the headquarters district. Any dispute,
between the United Nations and the United States, as to whether a regulation of the United
Nations is authorized by this section or as to whether a federal, state or local law or regulation is
inconsistent with any regulation of the United Nations authorized by this section, shall be
promptly settled as provided in section 21. Pending such settlement, the regulation of the United
Nations shall apply, and the federal, state or local law or regulation shall be inapplicable in the
headquarters district to the extent that the United Nations claims it to be inconsistent with the reg-
ulation of the United Nations. This section shall not prevent the reasonable application of fire
protection regulations of the appropriate American authorities.”

B. LEGAL REGIME WITHIN UNITED NATIONS PREMISES

7. 1t should be noted, however, that such Headquarters regulations must be approved by the
General Assembly in accordance with its resolution 481 (V) of 12 December 1950. None of the three
regulations so far approved by the General Assembly are in any way relevant to fire prevention and
control arrangements, and it would seem unlikely that any such regulation on this subject would be
proposed by the Secretary-General or approved by the Assembly. In any event, the final sentence of
section 8 of the Headquarters Agreement provides:

“This section shall not prevent the reasonable application of fire protection regulations of
the appropriate American authorities.”

8. With respect to the leased premises, whether or not included by supplemental agreement in
the headquarters district, it should be noted that the landlords are subject to state and city regulations
and ordinances and pass on their obligation to the United Nations as tenant. As a matter of contractual
obligation towards the landlords, the United Nations has undertaken in its leases to comply with the
fire regulations set by the City. Thus, a fire clause is included under article 6 of the leases covering the
DCI, DCII and Alcoa buildings and 304 East 45th Street, under the heading ““Requirements of Law,
Fire, Insurance, Flood Loads”.

C. OTHER REASONS FOR COMPLYING WITH LOCAL FIRE REGULATIONS

9. Section 17 (a) of the Headquarters Agreement provides:

“(a) The appropriate American authorities will exercise, to the extent requested by the
Secretary-General, the powers which they possess to ensure that the headquarters district shall
be supplied on equitable terms with the necessary public services, including electricity, water,
gas, post, telephone, telegraph, transportation, drainage, collection of refuse, fire protection,
snow removal, et cetera . . .’ (emphasis added)

10. If the Organization is to benefit from the protection provided by section 17 (a), it is evi-
dently necessary that, for practical reasons, the United Nations agrees to do so because this facilitates
any action the local authorities would have to take in case of fire or other disaster. In any case, the
United Nations has no choice in the matter unless and until a regulation is established under the Head-
quarters Agreement, as discussed in paragraph 5 above.

11. Even in the main complex, the United Nations agrees to follow City fire regulations
because it acknowledges that those standards are objective and reasonable and meet the concerns of
the Organization, namely, the maintenance of adequate security from fire and other hazards.
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12.  For the above-mentioned reasons, there should be coordination with the City of New York
and direct negotiations with the City fire authorities to establish standards and procedures dealing with
the prevention of firé as well as efficient means to be taken in case of a fire or other disaster in order to
minimize the danger from or damage of fire. The negotiation and implementation of the coordination
plan and the establishment of procedures are administrative tasks, but this Office would be prepared to
assist as appropriate.

13, We suggest that, once an arrangement with the City fire authorities is completed and a coor-
dination plan is finalized, the respective landlords should be informed of the arrangements and coordi-
nation plan. We could then seek letters of acknowledgement from them with respect to the arrange-
ments for coordination rather than attempt to negotiate amendments to the leases currently in force, an
attempt which might be resisted by the landlords.

28 May 1985

16. ESTABLISHMENT IN A MEMBER STATE OF EXCHANGE PARALLEL MARKET RATES —UNDER THE
STANDARD BASIC ASSISTANCE AGREEMENT BETWEEN THE UNITED NATIONS DEVELOPMENT
PROGRAMME AND THE MEMBER STATE CONCERNED UNDP REMAINS ENTITLED TO THE MOST
FAVOURABLE RATE OF EXCHANGE

Memorandum to the Chief of the Treasury Section,
United Nations Development Programme

1. This is with reference to your memorandum of 2 December 1985 in which you request a
legal opinion on the application of article X, paragraph 1 (e), of the Standard Basic Assistance Agree-
ment (SBAA) concluded in 1981 between UNDP and a Member State.

2. The signature of the Agreement was accompanied by an exchange of letters recording the
understandings of the Government and UNDP with regard to: (1) any new Standard Basic Assistance
Agreement which UNDP might adopt for general use in the future, and (2) rights to intellectual prop-
erty. Except for these understandings, the Member State concerned has accepted the Agreement with-
out reservation or modification, in particular article X, paragraph 1 (¢), which provides that the Gov-
ernment shall grant UNDP, its executing agencies, experts and other persons performing services on
their behalf the rights and facilities of the most favourable legal rate of exchange.

3. An ordinance No. 181 concerning the exchange parallel market rates was promulgated a
mere six weeks after the signing of the Agreement. Under article 1 of the ordinance, a parallel market
for foreign currencies is officially created. Under this market, the purchase and sale of foreign curren-
cies shall be in accordance with the rates of supply and demand. Article 4 provides that the parallel
market rates shall be applied to all non-commercial operations, which would normally include activi-
ties of intergovernmental organizations; however, article 5 then excepts from article 4 the resources of
international, regional and Arab organizations.

4. The ordinance clearly establishes a paralle] market based on the market-determined rate of
supply and demand as a legal rate of exchange. If this parallel rate is the most favourable rate of
exchange, UNDP would in our view be entitled to that rate on the basis of article X, paragraph 1 (e), of
the UNDP/SBAA notwithstanding the subsequent promulgation of the ordinance which in so far as it
relates to UNDP is incompatible with the SBAA, which cannot be unilaterally modified by either
party.

5. The Office of Legal Affairs, therefore, confirms that UNDP is entitled to receive the
exchange parallel market rate if it is the most favourable rate of exchange, notwithstanding the appar-
ent restrictions of article 5, paragraph B, of the ordinance.

17 December 1985
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17. DISPOSAL OF AN OFFICIAL VEHICLE OF A UNITED NATIONS INFORMATION CENTRE IN THE LIGHT OF
CUSTOMS REGULATIONS ISSUED IN A HOST STATE —SECTION 7 (b) OF THE CONVENTION ON THE
PRIVILEGES AND IMMUNITIES OF THE UNITED NATIONS

Memorandum to the Executive Officer, Department of Public Information

1. Your memorandum of 13 December 1985 on the disposal of an official vehicle of a United
Nations Information Centre has been referred to this Office for advice.

2. Wenote that in this case the vehicle in question is an official vehicle of the Information Cen-
tre, that is to say it is the property of the United Nations. Section 7 (b) of the Convention on the Privi-
leges and Immunities of the United Nations,'® to which the host State is a party, clearly stipulates that
property of the United Nations shall be exempt from customs duties on imports in respect of articles
imported by the United Nations for its official use. Such articles will not be sold in the country into
which they were imported except under conditions agreed with the Government of the country into
which they were imported.

3. The Convention on the Privileges and Immunities of the United Nations does not lay down
the conditions for resale but merely the general principle, namely, that the conditions shall be agreed
with the Government. Under the 1963 Customs Regulations issued in the host State, no particular
problem arose if the vehicle was resold after five years since no duties were payable. Under the 1983
Customs Regulations, however, the payment of some duties is necessary. In the view of this Office,
the new Customs Regulations provide a basis for the implementation of section 7 (b) of the Conven-
tion on the Privileges and Immunities of the United Nations. It should be noted first of all that the 1983
Customs Regulations are not intended to derogate from the customs exemptions granted to interna-
tional organizations. Secondly, the formula which is set out in them appears to be flexible enough to
permit each transaction to be considered on its own merits.

4. Inthe light of the foregoing, the Centre should attempt to reach agreement with the Govern-
ment on the conditions for resale taking into account the Convention on the Privileges and Immunities
of the United Nations and the local law. In this sense the Centre should abide by the new customs
regulations.

24 December 1985

18. CONDITIONS UNDER WHICH OFFICIALS AND REPRESENTATIVES OF MEMBERS OF INTERNATIONAL
ORGANIZATIONS ARE ADMITTED TO AND RESIDE IN THE UNITED STATES

Note to the Permanent Representative of a Member State to the United Nations

The Legal Counsel of the United Nations has the honour to refer to the Permanent Representa-
tive’s note of 12 December 1984 addressed to the Secretary-General, requesting information with
respect to the exemption from immigration laws of officials and representatives of members of inter-
national organizations in the United States.

The information which is provided below is based on the applicable law, whether an interna-
tional instrument or domestic legisiation giving effect to international obligations, and on the practice
of the United Nations in interpreting such instruments in a universal manner.

Question (a)

[Is the exemption from immigration restrictions granted to officials and representatives of Mem-
bers of the United Nations and the principal international organizations in the United States of
America also granted, as a general rule, to other international organizations, whether headquar-
tered there or not?}

Under section 7 of the United States International Organizations Immunities Act,'® representa-
tives to international organizations (defined in the Act as a public international organization in which
the United States participates) and officers and employees of such organizations, as well as members
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of the immediate families of the aforementioned persons, do enjoy exemption from immigration
restrictions and alien registration. With regard to the United Nations, specific provision for such
exemption is made in sections 11 (d) (Representatives of Members) and 18 (d) (Officials) of the Con-
vention on the Privileges and Immunities of the United Nations of 13 February 1946,® to which the
United States is a party.

Question (b)

[Does the exemption from immigration restrictions mean that visas or entry permits, or both, are

not required?)

Exemption from immigration restrictions does not mean that the designated beneficiaries are
exempted from meeting normal travel and documentary requirements of the Government, including
the issuance of visas or entry permits. However, Member States are not permitted to interpose their
visa requirements in such a manner as to interfere with the privileges and immunities accorded to the
exempted categories of persons. Section 13 (a) of the Headquarters Agreement?® provides that where
visas are required for representatives of Members or officials, experts, representatives of the media or
non-governmental organizations and other persons invited to Headquarters on official business, they
shall be granted without charge and as speedily as possible. In regard to United Nations officials,
experts and other persons travelling on the business of the Organization, sections 25 and 26 of the
Convention on the Privileges and Immunities of the United Nations also provide that applications for
visas where required shall be dealt with as speedily as possible.

Question (c)

[If visas and entry permits are required, does the United States Government acknowledge an

obligation to grant them to those who have been duly appointed or accredited as officials or repre-

sentatives of members of international organizations to enable them to enter and remain in the

country for the purpose of carrying out their official functions?]

The United States assumed certain obligations in this respect in sections 11 and 13 of the Head-
quarters Agreement.

Question (d)

[If visas are required, does the United States Government impose, or reserve the right to impose,
conditions on the issue of the visas, e.g., officials or representatives of Members only to travel
directly to the headquarters district or place of meeting and reside nearby, spouses not to work,
etc.?]

As a general rule the United States has not imposed restrictions on movement or residence in con-
nection with the issuance of visas. Officials of the Organization have never been subject to any such
restrictions. In a small number of cases, the representatives of certain Member States have been
restricted in their freedom of movement, usually on the basis of reciprocity, a restriction acquiesced in
by the sending State. The United Nations does not, however, accept that the reciprocity principle
applies. The right of spouses of representatives or officials to work is not dealt with in the applicable
law but is largely a matter of policy and practice agreed upon between the United States and the
Organization.

Question (e)

[Does the United States maintain that it has an overriding or residual right to exclude undesirable
officials or representatives of Members on the grounds of national security, notwithstanding pro-
visions in the relevant international instruments?]

In the rare instances where security concerns have been invoked, consultations between the
Organization and the United States have usually resolved the issue. The Organization will not insist on
the entry of persons with respect to whom substantial evidence of improper activities has been pre-
sented. The burden of proof in such matters lies with the host country.
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Question (f)

[Does the Government reserve the right to deport alien officials and representatives of Members

who abuse their privilege of residence by carrying out activities incompatible with their official

status?]

Section 13 (b) of the Headquarters Agreement sets out the procedures to be followed in the event
of an abuse of privilege.

Question (g)
[Does the United States Government recognize the United Nations laissez-passer as a valid travel
document for use by officials not only for initial entry into its territory but also for transit and
home leave?)]
The United States recognizes the United Nations laissez-passer as a valid travel document in
accordance with section 24 of the Convention on the Privileges and Immunities of the United Nations.
Finally, the Secretariat continues to maintain the views set out in the study of the status, privi-
leges and immunities of the United Nations, specialized agencies and IAEA?! and in the legal opin-
ions quoted in your inquiry.*

30 January 1985

19. PERSONAL INJURY CLAIM BROUGHT AGAINST THE GOVERNMENT OF A MEMBER STATE BEFORE
UNITED STATES COURTS UNDER THE FOREIGN SOVEREIGN IMMUNITIES ACT OF 1976

Letter to the Legal Officer of the Permanent Mission
of a Member State to the United Nations

1 wish to refer to your letter of 28 January 1985, following upon the meeting held in my office,
requesting the comments or suggestions of the Office of the Legal Counsel with regard to a personal
injury claim brought against your Government. Before addressing the specific points raised in your
letter, we should point out that the Office of the Legal Counsel is in a position to provide legal advice to
permanent missions on matters of a private law nature only to the extent that such advice concerns
questions of principle involving points of international law or relations between the United Nations
and the host country. For obvious reasons, this Office is not competent to provide legal advice on mat-
ters which fall under the domestic law and practice of individual Member States.

As we pointed out at our meeting, the legal basis of the claim in this case lies in the United States
Foreign Sovereign Immunities Act of 1976, That legislation was enacted by the United States Con-
gress within the context of an evolving and restrictive interpretation of sovereign immunity by the
international community at large, excluding, in a general way, commercial activities from the scope
of sovereign immunity. As you know, the jurisdictional immunities of States and their property is a
topic under active consideration by the International Law Commission and its Special Rapporteur.
The essential purpose of the Foreign Sovereign Immunities Act is to submit immunity claims of for-
eign States to the judgement of United States courts in accordance with the principles set out in the
Act. The claim in question is specifically brought pursuant to section 1605 (5) of the Act which pro-
vides, inter alia, that a foreign State shall not be immune from the jurisdiction of United States courts
in any case in which money damages are sought for personal injury occurring in the United States and
caused by the tortious act or omission of that State or any official or employee of that State.

Since the passage of the Foreign Sovereign Immunities Act in 1976, a fairly substantial jurispru-
dence has developed in the United States courts. Decisions arising under the Act are normally pub-
lished in International Legal Materials, a publication of the American Society of International Law,
which is readily available in the United Nations Libraries. Whether or not there are any precedents
involving similar suits is a question that can only be answered after an extensive research of case-law,
which this Office is not in a position to undertake. However, based on our general knowledge of the
practice of the United States courts, it is our judgement that your Government would be well advised
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to retain local counsel in this case with a view, if possible, to an eventual settlement out of court. Any
other course of action would expose the Government to a judgement by default and possible execution
by attachment of property or assets of the Government in the United States.

The questions which immediately come to mind in connection with the response to the complaint
are whether or not the service of process meets the requirements of the Act, whether or not the Gov-
ernment can sustain a claim of immunity and, finally, whether the claim has any merit on the facts.
These are questions which require familiarity with local law and practice and it is for this reason
that we can confirm my oral advice to the effect that an experienced law firm be engaged by your
Government.

5 February 1985

20. TRAVEL REGULATIONS OF THE HOST STATE — INCOMPATIBILITY OF THOSE REGULATIONS WITH THE
INTERNATIONAL OBLIGATIONS OF THE HOST STATE UNDER THE CHARTER OF THE UNITED
NATIONS, THE HEADQUARTERS AGREEMENT AND THE CONVENTION ON THE PRIVILEGES AND
IMMUNTTIES OF THE UNITED NATIONS — LEGAL AND PRACTICAL CAPACITY OF THE ORGANIZATION
TO IMPLEMENT THE REGULATIONS

Notes verbales to the Permanent Representative of a Member State
10 the United Nations™*

I

The Secretary-General of the United Nations has the honour to refer to the note of 29 August
1985 concerning certain measures that the host State Government wishes to apply to travel undertaken
by members of the Secretariat of the United Nations.

A

The Secretary-General has noted with concern the suggestion in the communication that certain
members of the United Nations Secretariat have engaged in espionage or other clandestine activities.
At no time during his term of office has the United States Administration brought to the attention of the
Secretary-General any evidence or charges against any member of the Secretariat. In the absernice of
any specific evidence or charges, he cannot accept any blanket, unsubstantiated accusation against
members of the staff of the United Nations. The Secretary-General wishes to emphasize that, in his
capacity as chief administrative officer of the United Nations, he would fully investigate information
brought to his attention and would proceed to take quick and effective action against any staff member
shown to have engaged in any improper activities against the security of the Host State.

B

The Secretary-General is aware that the proposed restrictive measures, which are set out in the
above-mentioned note, are based on recently adopted legislation, namely certain provisions of the
Foreign Relations Authorization Act, Fiscal Years 1986 and 1987. While this legislation may contain
certain directives addressed to organs of the United States Government, and the measures in question
are evidently proposed in implementation of these directives, the Secretary-General is of the view that
these measures are not compatible with the international obligations of the United States, vis-a-vis the
Organization, under the latter’s Charter, under the Headquarters Agreement and under the Conven-
tion on the Privileges and Immunities of the United Nations.

In particular:

(a) The proposed measures would seem to constitute discrimination among members of the
Secretariat solely on the basis of their nationality, in violation of the principle that they are all interna-
tional civil servants whose primary loyalty and responsibility are to the Organization. Any discrimina-
tion among them based on nationality runs counter to the essential character of the international civil
service, as envisaged in the Charter of the United Nations. The unity of the international civil service
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is absolutely essential if the Organization is to carry out its worldwide obligations with staff members
whose individual nationalities might otherwise not be acceptable to the Governments with whom they
have to deal or within whose jurisdiction they must operate. This principle of non-discrimination,
indeed non-differentiation, is designed to protect both the Organization and its staff members, includ-
ing American staff members serving in various countries.

(b) As applied to official travel, the proposed measures would improperly constrain the
Secretary-General’s choice of what staff members are to be assigned to carry out certain functions
within the United States. The final provision of the note, whereby the United States Government
reserves the right to review whether travel designated as official by the Secretary-General is “bona
fide official travel of the United Nations™, raises a particular problem with regard to the Secretary-
General’s independent exercise of his responsibilities under the Charter, free from national interfer-
ence.

(c) As applied to private travel, in respect of which the proposed measures are even more
restrictive, the question may be raised whether limiting staff members, who may spend years or even
their entire working career assigned to Headquarters, to a distance of 25 miles from Columbus Circle,
or just to the five boroughs of New York City, is, apart from being discriminatory, unduly onerous.

C

The note requests the Secretariat to ensure that the indicated measures are implemented. How-
ever, that would seem to be outside of both the legal and the practical capacity of the Organization.
Furthermore, the Secretary-General does not see how he could instruct the Secretariat to implement
measures that appear to him incompatible with the responsibilities entrusted to him by the Charter.

In view of the above, the Secretary-General would appreciate it if the United States Government
could reconsider proceeding with the implementation of the proposed measures. In this connection he
would like to note that the Secretary of State is given authority to waive implementation, inter alia,
when foreign policy circumstances —which would certainly encompass relations between the United
Nations and the United States —so require.

9 September 1985

H

The Secretary-General of the United Nations has the honour to refer to the note of 13 December
1985 concerning the regulation of travel of members of the Secretariat of the United Nations who are
nationals of certain Member States.

In the view of the Secretary-General, these measures are similar to certain of those previously
notified by the United States on 29 August 1985 in so far as they constitute a discrimination among
members of the Secretariat solely on the basis of their nationality and improperly constrain the
Secretary-General’s functions as chief administrative officer of the Organization.

Consequently, the position taken by the Secretary-General in his note verbale of 9 September
1985 with regard to the notification of 29 August 1985, and which remains unchanged, applies also to
the newly imposed travel regulations. *

14 December 1985

* Since the position of the host State remained unchanged, the Secretary-General informed staff members in
information circular ST/IC/86/4 of 14 January 1986 of his views on the matter and announced the undertaking of a
practical measure related to official travel of United Nations staff members in the United States:

“2. Inthe course of the aforementioned discussion [with the host State], in so far as they related to official
travel, the United Nations made it clear that such travel is the sole responsibility of the Organization, that arrange-
ments for official travel must continue to be made by the United Nations in the usual way and that the Secretariat
could not furnish data on such travel on a selective basis. The United States, while eventually accepting the United
Nations insistence on these points, for its part insisted that it should be notified regarding official travel by staff
members of the affected nationalities in the United States.
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“3. Inthe light of the situation thus created by the host country and in order to permit the normal function-
ing of the Organization within the United States and to obviate the effects of discrimination among staff members,
the United Nations has undertaken, as a practical measure, to notify the host country of all official travel in the
United States. In so doing, the United Nations has made it clear that it is acting on the basis of the specific obliga-
tions of both the host country and the United Nations for the protection of officials in the Organization both at
Headquarters and while on official travel in the United States. In this connection reference is made, in particular, to
General Assembly resolutions 39/83 of 13 December 1984 and 40/73 of 11 December 1985, in which the General
Assembly has inter alia emphasized the duty of States to take all appropriate steps as required by international law
to prevent any attacks on international and intergovernmental organizations and officials of such organizations.
Reference is also made to the legislation of the host State, in particular to the Act for the Protection of Foreign Offi-
cials and Official Guests of the United States (Public Law 92-539 of 24 October 1972) and the Act for the Preven-
tion and Punishment of Crimes against Internationally Protected Persons (Public Law 94-467 of 8 October 1976).

“ ”

21. DENIAL BY A MEMBER STATE OF A REQUEST FOR THE ISSUANCE OF A VISA TO A STAFF MEMBER OF
SOUTH AFRICAN NATIONALITY ASSIGNED TO A UNITED NATIONS MILITARY OBSERVER GROUP—
SECTIONS 17, 18, 24 AND 25 OF THE CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF THE
UNITED NATIONS

Note verbale to the Permanent Representative of a Member State
to the United Nations

The Legal Counsel of the United Nations has the honour to refer to the case of a United Nations
staff member assigned to the United Nations Military Observer Groupin . . . as secretary to the Chief
Military Observer.

The United Nations has requested the competent authorities to issue a visa to the staff member
concerned. The United Nations Travel Unit was orally informed on 26 February 1985 by the Counsel-
lor of the Permanent Mission that his authorities would not issue a visa in this case because of the
nationality of the staff member in question (South Africa). The Travel Unit was informed that if the
United Nations presented a visa application in respect of another staff member of a different national-
ity a visa would be granted.

The Legal Counsel of the United Nations wishes to draw the attention of the Permanent Repre-
sentative to the fact that the person in question is an official of the United Nations within the meaning
of section 17 of the Convention on the Privileges and Immunities of the United Nations,>* to which
(name of Member State) acceded, and that as such she is entitled to the privileges and immunities set
out in section 18 of the Convention, including, in particular, immunity from immigration restrictions
and alien registration. In addition, as a United Nations official, sheis entitled to and is the holder of a
United Nations laissez-passer, which shall be recognized and accepted as a valid travel document by
the authorities of Member States pursuant to section 24 of the Convention.

Furthermore, section 25 of the Convention provides that applications for visas from the holders
of United Nations laissez-passer shall be dealt with as speedily as possible and that such persons shall
be granted facilities for speedy travel.

As the Permanent Representative will know, members of the Secretariat are international civil
servants whose responsibilities are not national but exclusively international. In accordance with staff
regulation 1.2, staff members are subject to the authority of the Secretary-General and to assignment
by him to any office of the United Nations. In the discharge of his functions as the chief administrative
officer of the Organization, the Secretary-General can make no distinction among staff members
based on their nationafity. Such discrimination would be contrary to the concept of the international
civil service and would impede the effective functioning of the Organization.

It follows from what is stated above that by issuing a visa to the staff member in question the
authorities of the State in question would not affect, change or alter in any way the State’s position
with respect to South Africa. Any misinterpretation in this respect could be countered by indicating

152



that she receives her visa exclusively because of her status as an international civil servant of the
United Nations. Furthermore, the visa could be issued on the United Nations laissez-passer on which
the nationality of the holder is not recorded.

13 March 1985

22. QUESTION WHETHER A UNITED NATIONS OFFICIAL COULD LEGITIMATELY BE REQUIRED BY A
MEMBER STATE TO POSSESS A TRANSIT VISA ISSUED ONLY UPON THE SUBMISSION OF A BIRTH OR
BAPTISMAL CERTIFICATE— ARTICLE 105 OF THE CHARTER OF THE UNITED NATIONS

Memorandum to the Chief of the Legal Liaison Unit, United Nations
Industrial Development Organization

Your cable of 5 February 1985 requested our views on a visa matter which we took some time to
investigate, taking into account in particular the fact that the Member State concerned is not a party to
the Convention on the Privileges and Immunities of the United Nations. Since we do not know
whether we are dealing with an isolated case, we feel that at this juncture no immediate action is
needed. However, any subsequent case should be taken up with the Government of the Member State
concerned, and our response should be based on the following arguments:

Travel routes for United Nations officials are determined in accordance with the Staff Regula-
tions and Rules and pertinent administrative instructions, whereby the normal route for all official
travel shall be the most direct and economical route. The requirement that the official must possess a
transit visa which is to be issued only upon the submission of a birth or baptismal certificate creates a
specific obstacle to the travel as prescribed by the Organization. The right to freedom of movement of
United Nations personnel travelling on official business from country to country has been based on the
relevant provisions of the Charter of the United Nations, in particular Article 105, and on various sec-
tions of the Convention on the Privileges and Immunities of the United Nations. Although the Mem-
ber State concerned has not acceded to the Convention, it has nevertheless assumed certain obliga-
tions under the Charter vis-g-vis the Organization. Among these is the undertaking to accord to
officials such privileges and immunities as are necessary for the independent exercise of their func-
tions. The position of the United Nations has always been to consider the mere requirement of a visa
and the submission of pertinent information as unobjectionable as long as no more is involved than a
formality. The action taken by the State concerned is more than just a formality and affects the Organi-
zation from the administrative point of view.

As regards the information to be submitted, the United Nations has always taken the stand that no
question on religious affiliation should be asked in such documents as personal status forms. It has
consistently maintained that such questions as religious affiliation are personal matters and are unre-
lated to the fulfilment of the purposes of the United Nations. By way of consequence, the Organization
never instructs officials to comply with requests for information about religion.

15 March 1985

23. STIPULATION IN A FINANCE LAW ENACTED BY A MEMBER STATE THAT ALL EMPLOYEES OF INTER-
NATIONAL ORGANIZATIONS OF THE NATIONALITY OF THAT STATE MUST PAY ONE TWELFTH OF
THEIR ANNUAL SALARY AND 20 PER CENT OF THEIR INDEMNITIES AS A SPECIAL CONTRIBUTION IN
1985—QUESTION OF THE APPLICABILITY OF THE LAW TO UNITED NATIONS STAFF MEMBERS —
SECTIONS 17 AND 18 (b) OF THE CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF THE
UNITED NATIONS

Note verbale to the Permanent Representative of a Member State
to the United Nations

The Legal Counsel of the United Nations presents his compliments to the Permanent Representa-
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tive of (name of Member State) to the United Nations and has the honour to refer to the 1985 Finance
Law, articles 37 and 57 of which stipulate inter alia that all employees of international organizations
who are of the nationality of the Member State must pay one twelfth of their annual salary and 20 per
cent of their indemnities as a special contribution in 1985.

The Legal Counsel wishes to draw the attention of the Permanent Representative to the follow-
ing: By decision of the General Assembly in resolution 76 (I) of 7 December 1946, all staff members
of the United Nations, regardless of nationality, place of recruitment or rank, are officials within the
meaning of section 17 of the Convention on the Privileges and Immunities of the United Nations and
enjoy exemption from taxation on the salaries and emoluments paid to them by the United Nations
pursuant to section 18 (b) of the Convention, to which the State concerned acceded on 27 April 1962.
Consequently, in the view of the United Nations, the 1985 Finance Law is not applicable to United
Nations staff members of the nationality of that State.

The Legal Counsel also wishes to take this opportunity to point out that article IX, paragraph 1,
of the United Nations Development Programme Standard Basic Assistance Agreement, to which the
State concerned is a party, also makes applicable to the United Nations and its organs, including
UNDP and subsidiary organs of the United Nations acting as UNDP Executing Agencies, and to their
officials, the provisions of the Convention.

The Legal Counsel would be grateful if the foregoing views of the United Nations could be
brought to the attention of the appropriate authorities with a view to ensuring the non-application of
the 1985 Finance Law to officials of the United Nations.

19 March 1985

24. TRAFFIC ACCIDENT INVOLVING AN EMPLOYEE OF A COMPANY WHICH IS A SUBCONTRACTOR TO THE
UNITED NATIONS DEVELOPMENT PROGRAMME — QUESTION WHETHER THE PERSON IN QUESTION
COULD BE REGARDED AS HAVING BEEN ENGAGED IN OFFICIAL BUSINESS AT THE TIME OF THE ACCI-
DENT

Letter to the Permanent Representative of a Member State
to the United Nations

I wish to refer to our meeting of 16 May 1985, at which we discussed an accident involving an
employee of a company which is a subcontractor to UNDP/Office for Project Execution (OPE). You
indicated that, while your authorities do not question the applicability of the UNDP/Standard Basic
Assistance Agreement (SBAA) (and through the SBAA the Convention on the Privileges and Immu-
nities of the United Nations) to this case, some questions have been raised as to whether the person in
question could be regarded as having been engaged in official business at the time of the accident.

In response to your request for clarification on this point we are pleased to confirm the following:
The United Nations (and UNDP) as a matter of law and practice take the view that any act which is per-
formed by officials, experts, consultants or, in the case of UNDP, *persons performing services” for
UNDP within the meaning of article IX of the UNDP/SBAA which is directly related to the mission or
project, such as driving to and from a project site, would constitute prima facie an official act within
the meaning of section 18 (a) of the Convention on the Privileges and Immunities of the United
Nations. Travel to and from a project site necessarily forms part of the work of the persons engaged in
the project. In the particular case of the person concerned, the fact that he was driving a project vehicle
at the time of the accident would be an additional indication that prima facie he was performing an
official act. Subsequent to our meeting, we requested information from UNDP regarding traffic acci-
dents involving its official vehicles in Africa within the last few months and in which the Organization
has followed the practice outlined above. Since December 1984 three accidents have occurred. In two
of those cases the accidents occurred while the official concerned was driving to or from a project site,
while in the third case the accident occurred while the official was driving from the UNDP office to the
local airline office to arrange for home leave travel.

We also wish to take this opportunity to underline that, while the Secretary-General alone deter-
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mines what may constitute an official act, the United Nations is under an obligation to cooperate with
the appropriate authorities to facilitate the proper administration of justice and to prevent any abuse of
privileges and immunities. You may, therefore, rest assured that before making a final determination
under section 18 (a) of the Convention the Secretary-General always gives due consideration to all of
the relevant circumstances. In the present case, if facts come to light which would indicate that it
would be improper to invoke section 18 (a), the Secretary-General will refrain from doing so.

As we also informed you, the United Nations insures all of its vehicles and as a matter of policy
seeks to settle all insurance claims either directly by the insurance company or, if necessary, by arbi-
tration or judicial determination. It is not the policy of the United Nations to interpose its immunity to
prevent the settlement of such claims.

22 May 1985

25. TRADE CONTROL REGULATIONS ISSUED IN A HOST STATE — APPLICABILITY OF THE REGULATIONS
TO THE SHIPMENT OF FURNITURE AND PERSONAL EFFECTS TO THE HOME COUNTRY BY MEMBERS OF
A PERMANENT MISSION TO THE UNITED NATIONS — ARTICLE 31 OF THE VIENNA CONVENTION ON
DIPLOMATIC RELATIONS

Note verbale to the Permanent Representative of a Member State
to the United Nations

The Legal Counsel of the United Nations presents his compliments to the Permanent Representa-
tive of (name of the host State) to the United Nations and has the honour to refer to the question of the
shipment of the furniture and personal effects of members of the Permanent Mission of (name of a
Member State) to the United Nations on their return to their home country. The United Nations has
been advised that several members of the Permanent Mission have recently encountered difficulties in
making the necessary arrangements for the shipment of their furniture and personal effects to the home
country due to the trade control regulations issued in the host State.

The applicability of the regulations to the shipments of members of the Permanent Mission of
(name of the Member State) to the United Nations is governed by the relevant rules of international
law as well as by the language of the domestic regulations.

Under article 31 of the Vienna Convention on Diplomatic Relations of 196 a diplomatic
agent enjoys immunity from the civil and administrative jurisdiction of the receiving State except in
the case of (@) a real action, (b) an action relating to succession or (c) an action relating to any profes-
sional or commercial activity exercised by the diplomatic agent outside his official functions. The
shipment of a diplomatic agent’s furniture and personal effects clearly forms part of his official func-
tions and would, therefore, be immune from the civil and administrative jurisdiction of the host State,
including the regulations in question. Furthermore, the regulations themselves would seem to bear out
that it was not the intention of the executive department, to which the President has delegated his
authority in this respect, to prevent the shipment of furniture and personal effects by diplomatic and
official personnel of the Member State in question employed by the diplomatic missions of that State
or its missions to international organizations located in the host State. An appropriate section of the
regulations, for example, expressly authorizes certain imports for diplomatic or official personnel, as
follows:

*“All transactions ordinarily incident to the importation of any goods or services into the [name of

the host State] from [name of Member State] are authorized if such imports are destined for offi-

cial or personal use by personnel employed by diplomatic missions [of this State] or [its] mis-
sions to international organizations located in the host State, and such imports are not for resale.”

Although no equivalent export provision appears in the regulations, the logical implication of the
section in question is that the exportation of furniture and personal effects lawfully imported shall be
permitted.

In the light of the foregoing, the Legal Counsel would be most grateful if the Permanent Repre-
sentative of (name of the host State) to the United Nations could intervene with the appropriate author-

1’26
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ities with a view to facilitating the shipment of furniture and personal effects of the members of the
Permanent Mission of (name of the Member State) to the United Nations who are returning to their

country.
15 July 1985

B. Legal opinions of the secretariats of intergovernmental
organizations related to the United Nations

UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND
CULTURAL ORGANIZATION

CONSEQUENCES OF THE WITHDRAWAL OF A MEMBER STATE
Report by the Director-General®™

Introduction

1. This document has been prepared in pursuance of 120 EX/Decision 3.1, section III, para-
graph 4, in which the Executive Board, at its 120th session, requested the Director-General:

“to study and report to the members of the Executive Board as soon as possible, and as far as pos-
sible, before the 121st session of the Board, on all the likely consequences of the withdrawal of a
member State from UNESCO, in the light of precedents, if any, in UNESCO as well as other
United Nations agencies, to enable the Executive Board to consider, take and suggest to the Gen-
eral Conference, the member States and their National Commissions, such steps as may be nec-
essary to meet such consequences.”
2. The following matters will be considered in turn in this document:

I.  Constitutional provisions relating to withdrawal and precedents;

II.  The withdrawal of a member State and the various organs of UNESCO;

III.  Possible relations between the organization and States withdrawing;

IV.  Impact of withdrawal on the activities of the organization;

V.  Budgetary and financial consequences of withdrawal.

I. Constitutional provisions relating to withdrawal and precedents
A. CONSTITUTIONAL PROVISIONS

3. The Constitution of UNESCO did not originally contain any provision for the withdrawal of
amember. The same was and still is the case with the Charter of the United Nations, to which the Con-
stitution of UNESCO refers in assigning to the organization the objectives of international peace and
of the common welfare of mankind which the Charter proclaims. Those who drafted the Charter of the
United Nations took the view that it should not make express provision either to permit or to prohibit
withdrawal from the Organization. They deemed that *‘the highest duty of the nations which will
become members is to continue their cooperation within the Organization for the preservation of inter-
national peace and security. If, however, a member because of exceptional circumstances feels con-
strained to withdraw, and leave the burden of maintaining international peace and security on the other
members, it is not the Eurpose of the Organization to compel that member to continue its cooperation
in the organization”.?

4. Similar considerations apparently prompted the decision by the Conference of Allied Minis-
ters of Education, held in London in 1945 with a view to the establishment of UNESCO, not to include
in the Constitution a provision concerning the withdrawal of members.

5. Following decisions to withdraw notified to UNESCO by Poland, Hungary and Czechoslo-
vakia, the General Conference, meeting in July 1953 in extraordinary session, while ‘‘hoping that
UNESCO will continue to adhere to the principle of universality of membership”, requested the
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Director-General and the Executive Board ““to consider the matter of withdrawals from the organiza-
tion and if appropriate, draft amendments to the Constitution to provide for such withdrawals”.

6. In March 1954, the Executive Board, having before it the study prepared by the Director-
General, noted that in accordance with the Constitution no draft amendment to the Constitution could
be adopted by the General Conference unless the text had been communicated to member States at
least six months in advance of the session.

7. The Board therefore requested the Director-General to prepare and circulate to member
States within the regulation period alternative draft amendments on the subject, to enable the General
Conference to adopt them if it saw fit.

8. InJuly 1954 the Board considered the draft amendments prepared by the Director-General in
accordance with the directives he had been given. Learning that the United Nations was going to
examine its Charter with a view to its possible revision, the Board recommended that the General Con-
ference defer consideration of the matter to its ninth session (1956) in order to be able to take account
of the attitude that might be adopted by the United Nations regarding withdrawal.

9. However, at the eighth session of the General Conference, held in Montevideo from 12
November to 10 December 1954, a number of delegations—Japan, South Africa, Belgium, the
United Kingdom of Great Britain and Northern Ireland, India and the United States of America—
opposed postponement of consideration of the matter.

10. The General Conference then decided, on the proposal of Australia, to amend the Constitu-
tion by adding a new paragraph 6 to article II, worded as follows:

“6. Any member State or associate member of the organization may withdraw from the organi-
zation by notice addressed to the Director-General. Such notice shall take effect on 31 December
of the year following that during which the notice was given. No such withdrawal shall affect the
financial obligations owed to the organization on the date the withdrawal takes effect. Notice of
withdrawal by an associate member shall be given on its behalf by the member State or other
authority having responsibility for its international relations.”

11. This provision has not been modified since and thus remains in force today.
B. PRECEDENTS

(a) Withdrawal of Poland, Hungary and Czechoslovakia
(December 1952-January 1953)

12. Even before the eighth session of the General Conference and the introduction into the
Constitution of a clause providing for withdrawal, three States members of UNESCO-Poland,
Hungary and Czechoslovakia—took the decision to withdraw from the organization.

13. On 5 December 1952, the Chargé d’affaires ad interim of Poland in France informed the
Acting Director-General by letter of the decision to withdraw taken by his Government. In this letter,
UNESCO was accused inter alia of having *‘begun to become a docile instrument of the cold war”.

14. On 31 December 1952, the Minister for Foreign Affairs of Hungary, and on 29 January
1953, the Ambassador of Czechoslovakia, also informed the Acting Director-General of the decision
taken by their respective Governments to withdraw from the organization for reasons similar to those
given above.

15. The communication of the Polish Government was sent to the Director-General while the
seventh session of the General Conference was being held (November-December 1952) and the Act-
ing Director-General was thus able to submit it direct to the Conference.

16. After considering that communication, the General Conference adopted resolution 7
C/0.13, which reads as follows:

*“Communication from the Government of Poland

*‘The General Conference,

Having taken note of the communication addressed to the Director-General by the Chargé
d’affaires ad interim of the People’s Republic of Poland in France, announcing, on the orders of
his Government, Poland’s decision to withdraw from the organization;
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“1. Declares that the allegatibns contained in the aforesaid communication are com-
pletely unfounded; and

“Considering that the organization was set up to ensure the cooperation of all the nations of
the world in the field of education, science and culture;

“Considering that the States members of UNESCO have, in consequence, recognized the
universal character of the purposes and functions of the organization, which has always faithfully
observed the principle of universality in all its activities;

“2. Invites the Government of the People’s Republic of Poland to reconsider its decision,
and to resume its full collaboration in the organization’s activities.

“Twenty-fifth plenary meeting
11 December 1952.”

17. The communications from the Governments of Hungary and Czechoslovakia were submit-
ted by the Director-General to the Executive Board at its 33rd session, which took place from 8 to 18
April 1953.

18. The Board decided to include the question on the provisional agerida of the second extraor-
dinary session of the General Conference, recommending “‘that it adopt regarding these communica-
tions a position similar to that already taken at the seventh session on the communication received
from Poland (cf. 7 C/Resolutions, 0.13), refuting the allegations contained in the communications and
inviting the Governments concerned to reconsider their decision;”.

19. Resolutions 9.1 and 9.3 adopted by the General Conference at its second extraordinary ses-
sion (July 1953) reflected in ail respects the recommendations of the Executive Board.

20. Poland, Hungary and Czechoslovakia rejoined UNESCO in 1954,

(b) Withdrawal of South Africa (1955)

21. On S5 April 1955, the Ambassador of the Union of South Africa in Paris addressed a com-
munication to the Director-General informing him of the decision of his Government to withdraw
from the organization as of 31 December 1956. That decision, according to the South African author-
ities, was motivated by “the interference in South Africa’s racial problems by means of UNESCO
publications”.

22. The communication was submitted by the Director-General to the Executive Board at its
42nd session (November 1955), and the Board adopted a decision in which it:

**Declares that, in the matter of race problems, as in all other spheres, the planning and conduct

of UNESCO’s activities, as decided on by the General Conference, have never violated article I,

paragraph 3, of the Constitution, which prohibits the organization from intervening in matters

which are essentially within the domestic jurisdiction of the member States;

“Deeply regrets the decision of the Government of the Union of South Africa;

“Urgently appeals to the Government of the Union of South Africa to reconsider its decision

before it takes effect”.

23. South Africa ceased to be a member of UNESCO on 31 December 1956 and has main-
tained no relations with the organization since that time.

(c) Notice of withdrawal of Indonesia (1965)

24. On 12 February 1965, the Minister for Foreign Affairs of Indonesia notified the Director-
General of the decision of his Government to withdraw from the organization. A similar decision of
withdrawal from the United Nations and the Food and Agriculture Organization of the United Nations
(FAO) had also been taken by the Indonesian Government. The reason for these decisions was the
founding of the State of Malaysia and its election to the United Nations Security Council.

25. On 30 July 1966, the Indonesian Government addressed a letter to the Director-General
“superseding the notice of withdrawal of 12 February 1965 which [had] not yet taken effect”.

(d) Withdrawal of Portugal (1971)

26. On 18 June 1971, the Minister for Foreign Affairs of Portugal notified the Director-General
of the decision of his Government to withdraw from the organization.
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27. The grounds for this decision were said to be that ““‘in recent years . . . the organization has
deviated from its statutory purposes and taken a number of political decisions [which] were not only
outside its terms of reference but were juridically forbidden to it”’. This decision was connected with
the resolutions adopted by the General Conference concerning the Portuguese colonies (Angola, Cape.
Verde, Guinea-Bissau, Mozambique, Sao Tome and Principe).

28. Portugal resumed its place in UNESCO on 11 September 1974,

29. These different States which withdrew from UNESCO or regarded themselves as no longer
members of UNESCO did not maintain relations with the organization and were not represented in
it in any way until they returned to the organization and fully resumed their activities as member
States.

(e) Withdrawal of the United States of America

30. On 28 December 1983, Mr. Schultz, Secretary of State of the United States of America,
addressed a letter to the Director-General in accordance with the provisions of article II, paragraph 6,
of the Constitution, notifying him of the withdrawal of the United States of America from the organi-
zation. (The text of the letter was reproduced as an annex to document 119 EX/14.) The United States
withdrawal took effect on 31 December 1984. In this connection, Mr. Schultz addressed a communi-
cation to the Director-General on 20 December 1984, which the latter received on 4 January 1985 and
the text of which is reproduced in annex I to the present document.

C. CONSTITUTIONS OF THE OTHER SPECIALIZED AGENCIES

31. The Constitutions of the agencies listed below contain provisions concerning the with-
drawal of member States:

International Labour Organisation (ILO);

Food and Agriculture Organization (FAO);

International Telecommunication Union (ITU);

Universal Postal Union (UPU);

International Civil Aviation Organization (ICAO);

World Meteorological Organization (WMO);

Work Bank;

International Monetary Fund (IMF).

32. On the other hand, there is no clause in the Constitution of the World Health Organization
(WHO) which relates to the withdrawal of a member State. It should be noted, however, that the reso-
lution of the Congress of the United States of America, quoted in the instrument of ratification which
the United States deposited on becoming a member of the World Health Organization, contains a pro-
vision which expressly reserves its right to withdraw, one year after giving notice, in view of the
absence of any withdrawal clause in the Constitution. Several States have given notice of their deci-
sion to withdraw from WHQO, including the Union of Soviet Socialist Republics, the Ukrainian Soviet
Socialist Republic, Bulgaria and Albania (1949-1950). They subsequently resumed their place within
WHO.

33. The withdrawal of these member States was not considered as effective by the World
Health Assembly, which repeatedly invited them to take part in the activities of the organization. In
May 1956, therefore, to assist them to resume their participation, and given the absence of constitu-
tional provisions or regulations concerning withdrawal and, consequently, the financial obligations of
a State giving notice of withdrawal, the World Health Assembly took the following decisions:

“The Ninth World Health Assembly,

“Having studied the recommendations of the Executive Board in resolution EB17, R27,

“Desiring to find ways and means of enabling those members who have not been actively
participating in the work of the organization rapidly to resume the exercise of their rights and to
fulfil their obligations,
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“Considering the provisions of the Constitution governing the financial obligations of
members, together with the provisions of the Financial Regulations,

“Having considered the principles and policies which should apply to the settlement of the
arrears of contributions of those members,

“Considering that, during the period in which those members were not actively participat-
ing in the work of the organization the members who were actively participating carried the
financial burden of the organization, bore the cost of acquiring assets which now belong to the
organization, and of providing to members not actively participating certain services of the
organization,

“1. Decides that contributions must be paid in full for the years during which the mem-
bers participated actively in the work of the organization (including the year during which the
intention of the member concerned no longer to participate in the work of the organization was
communicated to the organization;

“2. Decides that, for those years during which the members did not actively participate in
the work of the organization, a token payment of 5 per cent of the amount assessed each year shall
be required which shall, upon payment, be considered as discharging in full the financial obliga-
tions of those members for the years concerned;

“3. Decides that the payments required under paragraphs 1 and 2 above must be paid in
United States dollars or Swiss francs; and may be paid in equal annual instalments over a period
not exceeding ten years beginning with the year in which active participation is resumed if the
members concerned wish to take advantage of this provision of the resolution; and that payment
of those annual amounts shall be construed as preventing the application of the provisions of arti-
cle 7 of the Constitution;

“4. Decides that in accordance with financial regulation 5.6, payments made by the mem-
bers concerned shall be credited first to the Working Capital Fund; and, further,

“5. Decides that, notwithstanding the provisions of financial regulation 5.6, payments of
contributions for the years beginning with that in which the members return to active participa-
tion shall be credited to the year concerned;

“6. Requests the Director-General, as the token payments established in paragraph 2
above are received, to so adjust the accounts of the organization as is appropriate under the terms
of this resolution in respect of those years;

“7. Requests the Director-General to inform the members concerned of these decisions;

“8. [Expresses the hope that this decision of the Health Assembly will facilitate the
resumption by the members concerned of active participation in the work of the organization.”

In May 1957, the tenth session of the World Health Assembly noted with satisfaction that Albania,
Bulgaria, Poland, the Ukrainian SSR and the USSR had resumed full participation in the activities of
the organization.

34, Atthe International Labour Organisation (ILO), the withdrawal of a member State does not
take effect until two years after notification, which should be submitted to the Director-General, and
provided that the member which withdraws has fulfilled all its financial obligations (article 1.5 of the
Constitution). The United States of America, which withdrew from ILO on 6 November 1977,
resumed its place on 18 February 1980.

35. Atthe Food and Agriculture Organization (FAQ), the withdrawal of a member nation takes
effect one year after the date of its communication to the Director-General. The member nation which
withdraws must pay its contribution for the entire calendar year in which notice takes effect (article
XIX). However, although its sessions are biennial, the General Conference of FAO adopts two sepa-
rate draft programmes, each covering one year. The budget of the second year is purely provisional
and has to be approved by the Council.

36. Inthe following organizations:

International Telecommunication Union (ITU);
International Civil Aviation Organization (ICAO);
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Universal Postal Union (UPU);
World Meteorological Organization (WMO);
the withdrawal of a member State takes effect one year after notification is given.

37. The Constitutions of those four agencies make no explicit reference to the financial obliga-
tions of a member which withdraws.

38. The withdrawal of a member State from an international organization presents a wide vari-
ety of problems, involving among other things its obligations to the organization in question, e.g., its
possible participation or that of its nationals in the work or activities of the organization and its possi-
ble representation within the organization. Infact, the withdrawal of a member State from an interna-
tional organization radically alters the status which it had vis-a-vis that organization and has an
undoubted effect on the budget of the organization.

39. These problems are examined below.
II.  The withdrawal of a member State and the various organs of UNESCO

40. Article Il of the Constitution states that UNESCO has three constitutional organs: the Gen-
eral Conference, the Executive Board and the secretariat.

THE GENERAL CONFERENCE

41. The General Conference consists of the representatives of the States members of the orga-
nization. A State whose withdrawal from the organization becomes effective ipso facto loses the right
to be represented by a delegation at the sessions of the General Conference. Consequently, it is also
unable to belong to the subsidiary bodies of the General Conference, i.e., the commissions (pro-
gramme commissions, administrative commission) and committees (in particular the Legal Commit-
tee or the Headquarters Committee). It should be noted that at each of its ordinary sessions, the Gen-
eral Conference elects the member States which will sit on the Legal Committee or the Headquarters
Committee until the end of the next ordinary session.

42. States which are not members of UNESCO may, however, be invited to send observers to
the sessions of the General Conference, in accordance with rule 6 (4) of the Rules of Procedure of the
General Conference which states that:

“The Executive Board shall before each session of the General Conference decide upon the list

.of States not members of UNESCO which are to be invited to send observers to that session. This
decision shall be taken by a two-thirds majority. The Director-General shall notify the States
which appear on this list of the convening of the session and shall invite them to send observers.”

THE EXECUTIVE BOARD

43. Inaccordance with article V.A. 1 of the Constitution, “‘the Executive Board shall be elected
by the General Conference from among the delegates appointed by the member States and shall con-
sist of 51 members each of whom shall represent the Government of the State of which he is a
national”.

44, It is clear from the wording of the relevant provisions of the Constitution, as well as from
their context, that only the representatives of the Governments of member States sit on the Executive
Board as members.

45. The Constitution states in article V.A.3 that the members of the Executive Board shall
serve from the close of the session of the General Conference which elected them until the close of the
second ordinary session of the General Conference following that election. This is a standard clause
which lays down a specific length of time for the term of office.

46. The withdrawal of a State represented on the Executive Board is not specifically mentioned
in article V.A.4 of the Constitution as one of the instances where the term of office of a member of the
Board ends before its normal conclusion. However, when a State withdraws from the organization, its
representative automatically loses the essential qualification to be a member of the Board, namely to
be the representative of a member State, since non-member States are not and cannot be represented
on the Executive Board.
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THE SECRETARIAT

47. The Constitution states, inter alia, in Article VI that:
“1. The secretariat shall consist of a Director-General and such staff as may be required.

“

“4, The Director-General shall appoint the staff of the secretariat in accordance with Staff
Regulations to be approved by the General Conference. Subject to the paramount consideration
of securing the highest standards of integrity, efficiency and technical competence, appointment
to the staff shall be on as wide a geographic basis as possible.

“S.  The responsibilities of the Director-General and of the staff shall be exclusively inter-
national in character. In the discharge of their duties they shall not seek or receive any instruc-
tions from any Government or from any authority external to the organization. They shall refrain
from any action which might prejudice their positions as international officials. Each State mem-
ber of the organization undertakes to respect the international character of the responsibilities of
the Director-General and the staff, and not to seek to influence them in the discharge of their
duties.”

48. Furthermore, the Staff Regulations and Staff Rules state in rule 104.2, entitled *“‘Limita-
tions on employment”:

“(a) Except when another person equally well qualified cannot be recruited, an appoint-
ment shall not be granted to a candidate who is not a citizen of a member State.”

No provision of the Constitution or of the Staff Regulations and Staff Rules makes reference to
the case of staff members engaged as citizens of a member State who are still employed when the with-
drawal of that member State becomes effective.

Nothing in the existing Rules and Regulations implies that the situation of these staff members
and the rights arising out of their contracts of employment can be affected by the withdrawal of the
member State of which they are citizens.

However, it is clear that the number of staff members who are citizens of a State which has ceased
to be a member and the importance of the offices they hold cannot fail to have an effect on, and may
even result in some disturbance in, the operation of the quota system established in implementation of
the decisions of the General Conference.

Furthermore, it is clear that, in accordance with rule 104.2 (a) of the Staff Regulations and Staff
Rules, new staff members who are citizens of a State whose withdrawal has become effective can be
recruited only in quite exceptional circumstances.

The total number of staff of United States nationality is 143 (98 staff in the Professional category

and above and 45 General Service staff ). The distribution of the Professional staff according to grade
is as follows:

1 ADG
2 D2
8§ D-1
25 PS5
28 P4
21 P-3
13 P-1/P-2

Among the staff in the Professional category and above listed above, 81 are paid from the regular
budget of the organization. They are therefore part of the quota allotted to the United States as a mem-
ber State.

49. TItshould be pointed out that, when the International Labour Office was obliged to eliminate
a number of posts and not to renew a number of contracts in order to cope with the budget difficulties
resulting from the withdrawal of the United States of America during the period from 6 November
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1977 to 18 February 1980, no special measures were taken in respect of United States staff members.
They were treated in the same way as officials of other nationalities. However, the Deputy Director-
General, a United States national, was invited by the Director-General to submit his resignation on the
basis of a mutual agreement, bearing in mind the fact that his post was one of those whose elimination
had been proposed by the Director-General and approved by the Governing Body, the latter acting
with the delegated authority of the International Labour Conference.

50. A major problem arises in connection with the reimbursement of the tax levied on the sala-
ries of United States staff members of UNESCO currently in service. Under the provisions of staff rule
103.18, the organization is required to reimburse to its staff members the amount of income tax levied
on their salaries and emoluments by the States of which they are nationals. That provision is worded as
follows:

“(a) Income tax levied by the authorities of the country of which the staff member is a
national on salaries and emoluments received by him from the organization shall, subject to the
provisions of (b) below, be reimbursed by the organization;

“(b) The amount of the reimbursement shall be the difference between the tax payable on
the staff member’s total income, including UNESCO earnings, and the tax which would be pay-
able on his income excluding UNESCO earnings.”

Such reimbursements are based on the principles which require that all officials of international
organizations should receive equal remuneration in their respective pay categories, independent of the
influences of tax legislation. In this regard it should be pointed out that UNESCO’s Constitution incor-
porates, through its article X1, articles 104 and 105 of the Charter of the United Nations, the latter of
which stipulates that officials of the Organization shall enjoy such privileges and immunities as are
necessary for the independent exercise of their functions.

51. Accordingly, article VI, section 19, of the Convention on the Privileges and Immunities of
the Specialized Agencies provides for exemption from taxation in respect of the salaries and emolu-
ments paid by the specialized agencies to their officials.

52. Not having ratified that Convention, the United States Government levies income tax on
the salaries of its nationals who are officials of agencies of the United Nations system.

53. Nevertheless, by the terms of an agreement concluded by an exchange of letters in 1972,
the United States Government undertook to pay to UNESCO the amount that the organization is
required to pay to its staff members in accordance with the provisions of the staff rule governing the
reimbursement of tax levied on salaries and emoluments.

54. That agreement was denounced on 14 October 1981 by the United States Government,
which proposed that it be replaced by a new arrangement, one that would be less favourable inasmuch
as it would result in changing the method of calculating the amount to be reimbursed by the United
States, reducing that amount in relation to the amount which the organization is itself required, under
its Staff Rules, to pay to the staff members concerned. Since 31 December 1982, no reimbursement
has been made to UNESCO in this respect by the United States Government.

55. As the same problem has arisen in the other agencies of the United Nations, consultations
have been held among the various organizations concerned, within the Administrative Committee on
Coordination, and negotiations are currently under way between the United Nations Secretariat, act-
ing on behalf of all the organizations of the United Nations system, and the competent authorities of
the United States.

56. Itshould be noted that total reimbursements of income tax on salaries made by UNESCO to
its United States staff members amounted in 1983 to $ US 166,738.48, of which $105,098.05 was
paid as advances on income tax payable in 1983.

II.  Possible relations between the organization and States withdrawing

57. Atrticle VII of UNESCO’s Constitution, relating to “National Cooperating Bodies”, con-
tains the following provisions:
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“l.  Each member State shall make such arrangements as suit its particular conditions for
the purpose of associating its principal bodies interested in educational, scientific and cultural
matters with the work of the organization, preferably by the formation of a National Commission
broadly representative of the Government and such bodies.

“2.  National Commissions or National Cooperating Bodies, where they exist, shall actin
an advisory capacity to their respective delegations to the General Conference and to their Gov-
ernments in matters relating to the organization and shall function as agencies of liaison in all
matters of interest to it.

“3. The organization may, on the request of a member State, delegate, either temporarily
or permanently, a member of its secretariat to serve on the National Commission of that State, in
order to assist in the development of its work.”

58. The existence and legal status of National Commissions are therefore governed by the
domestic legislation of member States. Accordingly, the fate of the National Commission of a mem-
ber State that withdraws from UNESCO depends on the domestic legislation by which it was set up.

PERMANENT DELEGATIONS

59. In accordance with a well-established practice, many member States have accredited per-
manent delegations to UNESCO. According to the terminology used in the Vienna Convention on the
Representation of States in Their Relations with International Organizations of a Universal
Character— which has not yet come into force— *‘permanent mission means a mission of permanent
character, representing the State, sent by a State member of an international organization to the organ-
ization” (article 1, paragraph 1 (7)).

When a State loses its membership of UNESCO, its permanent delegation also loses its raison
d’étre. It ceases to be sent by a member State and, consequently, its functions as representing that
State come to an end. As aresult, the arrangements between the organization and the State concerned
as regards its mission and in particular the facilities it enjoys (rental of premises, distribution of docu-
ments, etc.) no longer stand. By analogy with the practice in regard to diplomatic relations, a certain
“winding-up period” could be granted to the State concerned to enable it to settle all the problems
related to the closing of its mission.

POSSIBILITY, FOR A NON-MEMBER STATE, OF ESTABLISHING A PERMANENT OBSERVER MISSION AT
UNESCO

60. Under the terms of article II of its Constitution, UNESCO has only member States or asso-
ciate members. There is no constitutional provision for the accreditation to the organization of
non-member States or of States which, having been members of the organization, have decided to
withdraw.

61. Article 5.2 of the Vienna Convention on the Representation of States in Their Relations
with International Organizations of a Universal Character provides that non-member States of an
international organization may, if the rules of the organization concerned so allow, establish perma-
nent observer missions for the performance of certain functions in respect of that organization. It
should be noted that under the Vienna Convention—which is quoted here for documentary purposes
only; it is not yet in force, as there have not been a sufficient number of ratifications —the expression
“rules of the organization means, in particular, the constituent instruments, relevant decisions and
resolutions, and established practices of the organization” (art. 1, paras. 1-34).

62. As far as UNESCO is concerned, the issue of admitting permanent observers of a non-
member State was considered by the Executive Board at its second session in 1947.-In the report
which he submitted to the Board on the subject, the Director-General referred to the possibility of
extending certain facilities enjoyed by the representatives of member States to delegates who might be
accredited to the organization by certain States which were not yet members. The report stated:

“Such extension may, in some cases, seem advisable from the diplomatic point of view, and may
facilitate the progressive participation in UNESCO activities of States which, for one reason or
another, have not been able yet to accept the Constitution. The fact that a State which has not yet
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joined UNESCQ appoints a delegate to the organization is a sign of interest. It would therefore be
advisable to give such representatives and delegates the broadest possible facilities in the accom-
plishment of their mission.”

63. However, it was not until 6 February 1951 that the Executive Board approved the principle
of the possible admission to headquarters of permanent observers from non-member States (25
EX/SR.14).

64. On 27 July 1951, following the report of its External Relations Committee, the Executive
Board authorized the Director-General to grant observers from non-member States the facilities indi-
cated in document 26 EX/22. These facilities were as follows:

“(a) Observers are issued with a laissez-passer authorizing them to attend all public
meetings of the various organs of UNESCO, subject to the proviso that observers may neither sit
at the meeting table or make comments except at the express invitation of the competent author-
ity, and in accordance with the regulations in force;

“(b) Observers receive all documents supplied to permanent delegations;

“(c) Observers have access to all the various working rooms, restaurants and bars
arranged for the use of permanent delegations™.

1t should be noted that although it refers in general terms to non-member States, this decision, its
context and, in particular, the report of the Director-General which it approves, indicate that it is con-
cerned with States that have not yet accepted the Constitution. The case of States which are no longer
members of the organization—having withdrawn of their own free will—does not seem to have been
envisaged. The subsequent discussion refers to non-member States, making no distinction between
those that may not yet have accepted the Constitution and those that have withdrawn from the organi-
zation.

65. The renting of offices to permanent delegations was the subject of special regulations
adopted by the Executive Board at its fiftieth session. This text refers only to the permanent delega-
tions of member States. Nevertheless, it should be noted that offices have been leased to the Holy See
and to the Palestine Liberation Organization (PLO), as well as to intergovernmental organizations and
to international non-governmental organizations.

66. With respect to the privileges and immunities which a permanent observer mission might
enjoy, this issue would have to be settled mainly between the sending State and the host State. The
Headquarters Agreement concluded between UNESCO and the French Government contains no spe-
cial provision for observers from non-member States. That Agreement provides only that the French
authorities shall not impede the transit to or from headquarters of any persons having official duties or
invited there by the organization (Art. 9, para. 1).

67. With respect to the precedent of American withdrawal from the International Labour
Organisation (ILO), it should be noted that the Government of the United States did not set up a per-
manent observer delegation to the organization from which it had withdrawn. Nevertheless, the
United States has a permanent delegation to the United Nations Office at Geneva which provides liai-
son with all the agencies of the United Nations system having their headquarters in Geneva.

68. The ILO office in Washington continued to operate throughout the period of withdrawal of
the United States from that organization. The United States sent unofficial delegations to sessions of
the International Labour Conference held during the period of withdrawal. Those delegations had no
specific status and are not mentioned in the Records of the Conference.

69. As regards the establishment of a “United States observer mission to UNESCO”", the
Director-General wishes to inform the Executive Board that on 11 January 1985 he received the com-
munication reproduced in annex II. The reply to that communication is given in annex 1.

IV.  Impact of withdrawal on the activities of the organization
1. IMPACT ON THE ORGANIZATION’S ACTIVITIES IN THE UNITED STATES

70. A major international organization can conduct its activities in a country only if its legal
status is recognized there and if it enjoys a certain number of immunities and privileges there. The
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Constitution of UNESCO also stipulates in article XII that *‘the provisions of Articles 104 and 105 of
the Charter of the United Nations Organization concerning the legal status of that Organization, its
privileges and immunities, shall apply in the same way to this organization” .

71. The Convention on the Privileges and Immunities of the Specialized Agencies defines their
legal status in member States and grants them the status and the rights, privileges and immunities
required for the performance of their functions in their territories.

72. The United States of America has not, however, acceded to that Convention, and it is by
virtue of a federal act passed by the United States Congress in 1945 (The International Organizations
Immunities Act) that UNESCO enjoys, in the United States, the status, immunities and privileges
required for the performance of its functions on United States territory.

73. “The International Organizations Immunities Act” defines the international organizations
to which its provisions apply as those *‘in which the United States participates pursuant to any treaty or
under the authority of any Act of Congress authorizing such participation or making an appropriation
for such participation, and which shall have been designated by the President through appropriate
executive order”, which is nevertheless subject to revocation.

74. The International Organizations Immunities Act was made applicable to UNESCO by
Executive Order No. 9863, 12 Fed.Reg. 3559 (1947).

75. UNESCO has established two liaison offices in the United States: one in New York, the
other in Washington.

76. UNESCO’s liaison office in New York is the central body for liaison with the United
Nations. It ensures that UNESCO is represented at the United Nations General Assembly and on its
committees and commissions, at the Economic and Social Council (ECOSOC) and in its subsidiary
bodies, and at the Committee for Programme and Coordination (CPC). It also provides liaison
between the various units of the United Nations Secretariat and the secretariat of UNESCO. It is
located on the premises of the United Nations, and this allows UNESCO staff members, their families
and experts designated by the organization to enjoy the right of access to Headquarters and transit, in
accordance with the provisions of the Headquarters Agreement concluded on 14 December 1946
between the United Nations and the United States. However, although staff of the office in New York
and members of their families are authorized, under that Agreement, to reside in the United States, the
other immunities and privileges which they enjoy, including exemption from taxation on the salaries
paid to them by UNESCO, are granted to them through the International Organizations Immunities
Act.

77. The Washington office, set up in 1963 and closed two years later, was reopened in 1978.

78. It is responsible for liaison with the International Bank for Reconstruction and Develop-
ment, the International Development Association, the International Monetary Fund and the Organiza-
tion of American States. It also liaises with the authorities of the United States and, in particular, the
United States National Commission for UNESCO. The status of the Washington office and the immu-
nities and privileges enjoyed by its officials are governed by the International Organizations Immuni-
ties Act.

79. Itshould be recalled, however, that the essential role of the UNESCO office in New York is
to provide liaison with the United Nations and that of the UNESCO office in Washington is to provide
liaison with several international organizations that have their headquarters in that city. The functions
of these offices therefore concern the United Nations and the organizations located in Washington as
much as they do UNESCO itself. The United States continues to be a member of these various organi-
zations and its withdrawal from UNESCO does not seem to have affected the operations of the other
organizations involved, which should continue to enjoy appropriate facilities for their relations with
UNESCO. Moreover, the United Nations maintains close and constant relations with many organiza-
tions to which the United States does not belong, in particular the European Economic Community
and the Council for Mutual Economic Assistance, both of which have observer status at the General
Assembly of the United Nations and enjoy, in that capacity, certain facilities, privileges and immuni-
ties in the United States.

80. UNESCO also has programme activities in the United States. During the 1984-1985 bien-
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nium, these included, in particular, the holding of meetings and the sending of fellowship holders to
institutions of higher education.

81. There is no question but that it would become very difficult for UNESCO to continue these
activities on the territory of the United States if its legal status, immunities and privileges should cease
to be recognized there.

82. The withdrawal of the United States from the organization should not automatically make
the International Organizations Immunities Act inapplicable to UNESCO, as this would require for-
mal revocation by the President of the United States of the 1947 Executive Order, mentioned earlier.

83. It should be noted that the United States continued to apply the Immunities Act to the Inter-
national Labour Organisation after its withdrawal in 1977. A 1979 law amended the Immunities Actin
order to confirm the application of the Executive Order, which had continued to govern the situation
regarding the International Labour Organisation after the withdrawal of the United States.

2. CONSEQUENCES REGARDING MULTILATERAL CONVENTIONS AND AGREEMENTS ADOPTED UNDER THE
AUSPICES OF UNESCO

84. With the exception of the Beirut and Florence Agreements, conventions adopted by the
General Conference are submitted to the member States for ratification and are open to the accession
of any non-member State that is invited to accede to them by the Executive Board or the General Con-
ference, as the case may be. The status of member State of UNESCO is thus a necessary condition for
ratification; but while that status is required at the time when consent to be bound by the treaty is
expressed, and while it determines the ratification procedure, it is not a condition of being or remain-
ing party to the treaty. Consequently, a State which, in its capacity as a member State, has ratified con-
ventions adopted by the General Conference does not cease to be party to those conventions merely by
the fact of its withdrawal from UNESCO.

85. The Beirut and Florence Agreements, as well as all conventions adopted by international
conferences of States, are open not only to the States members of UNESCO but also to every State
Member of the United Nations or one of its specialized agencies, or even to any State without qualifi-
cation, as the case may be. Membership of UNESCO is thus not a condition for the expression of con-
sent to be bound by these conventions. Nor is the status of member State required in order to be or to
remain party to these conventions.Consequently, a State whose withdrawal from UNESCO has
become effective does not cease to be party to these conventions or agreements merely by the fact of
that withdrawal.

86. As regards bodies established by conventions and agreements to which a State that has
withdrawn from UNESCO is party, there is nothing to prevent that State from becoming or remaining
a member of such bodies for as long as it remains party to the convention concerned. The bodies in
question are the World Heritage Committee established by the Convention for the Protection of the
World Cultural and Natural Heritage and the Intergovernmental Copyright Committee established by
the Universal Copyright Convention. Each of these conventions provides that its committee shall be
composed of States parties to the convention. Membership of UNESCO is thus not required in these
instances.

87. The Convention for the Protection of the World Cultural and Natural Heritage stipulates
that the World Heritage Committee shall be established under the auspices of UNESCO. This, how-
ever, does not make the Committee a subsidiary body of UNESCO. It was established by the general
assembly of only the States parties to the Convention, and the fact that the Convention had been
adopted by the General Conference makes no difference.

88. It should be noted that invitations to the general assemblies of parties to the Convention for
the Protection of the World Cultural and Natural Heritage are issued by the Director-General of
UNESCO. The Intergovernmental Copyright Committee is convened on the initiative of its Chair-
man. Invitations to sessions of the Committee are sent out by the Director-General of UNESCO, the
organization providing the secretariat of the Committee.

89. The United States of America is party to:

the Agreement for Facilitating the International Circulation of Auditory Materials of an
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90.

Educational, Scientific and Cultural Character, adopted by the General Conference at its
third session, on 10 December 1948 (Beirut Agreement);

the Agreement on the Importation of Educational, Scientific and Cultural Materials,
adopted by the General Conference at its fifth session, on 17 June 1950 (Florence Agree-
ment);

the Universal Copyright Convention and Protocols 1, 2 and 3 annexed thereto, adopted on 6
September 1952 by an international conference of States convened by UNESCO;

the Convention concerning the Exchange of Official Publications and Government Docu-
ments between States, adopted by the General Conference at its tenth session, on 3 Decem-
ber 1958;
the Convention concerning the International Exchange of Publications, adopted by the
General Conference at its tenth session, on 3 December 1958;
the Convention on the Means of Prohibiting and Preventing the [licit Import, Export and
Transfer of Ownership of Cultural Property, adopted by the General Conference at its six-
teenth session, on 14 November 1970;

the Universal Copyright Convention as revised at Paris on 24 July 1971 and Protocols 1 and
2 annexed thereto, adopted on 24 July 1971 by an international conference of States con-
vened by UNESCO;

the Convention for the Protection of Producers of Phonograms against Unauthorized Dupli-
cation of their Phonograms, adopted on 29 October 1971 by an international conference of
States convened by UNESCO;
the Convention for the Protection of the World Cultural and Natural Heritage, adopted by
the General Conference at its seventeenth session, on 16 November 1972.

According to the general information contained in paragraphs 84 and 85 above, the United

States has not ceased to be a party to these conventions or agreements by the mere fact of its with-
drawal from UNESCO. As stated in paragraph 86 above, it can still become a member of the subsid-
iary bodies established under the conventions or agreements to which it is a party, or remain a member
of such bodies.

91.

92.

Furthermore, the United States of America is a signatory to:

the Convention for the Protection of Cultural Property in the Event of Armed Conflict,
adopted on 14 May 1954 by an international conference of States convened by UNESCO;
the Convention relating to the Distribution of Programme-carrying Signals Transmitted by
Satellite, adopted on 21 May 1974 by an international conference of States convened by
UNESCO. It deposited the instrument of ratification of this Convention with the Secretary-
General of the United Nations on 7 December 1984. Under the terms of the Convention, the
latter will enter into force for the United States of America three months after the deposit of
that instrument;

the Convention on the Recognition of Studies, Diplomas and Degrees concerning Higher
Education in the States belonging to the Europe Region, adopted on 21 December 1979 by
an international conference of States convened by UNESCO.

Among these conventions, a distinction should be drawn between:

(i) The Convention on the Recognition of Studies, Diplomas and Degrees concerning
Higher Education in the States belonging to the Europe Region, which is open *“for sig-
nature and ratification by the States of the Europe region which have been invited to
take part in the diplomatic conference entrusted with the adoption of this Convention
... ”. On withdrawal from UNESCO, the United States will cease to belong to the
“Europe region” as defined by UNESCO. It follows that the ratification procedure can
no longer be open to it. On the other hand, it can accede to the Convention if so autho-
rized by the ad hoc committee for which provision is made to that end under the Con-
vention;

(i) The Convention for the Protection of Cultural Property in the Event of Armed Con-
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flict, which the United States has signed but not yet ratified, and which remains open
for ratification by the United States since, in accordance with its provisions, it is sub-
mitted to the signatory States for ratification.

Consequences of the withdrawal of a member State on the financing of secretariat activities

relating to the UNESCO conventions to which that State is a party

93. No UNESCO convention, whether adopted by the General Conference or by a conference
convened by the General Conference, contains provisions concerning the financing by the States par-
ties to the convention of the secretariat activities entailed thereby.

94. Only the Convention for the Protection of the World Cultural and Natural Heritage insti-
tutes a fund to which the States Parties to the Convention must contribute. The resources of the fund
are not allocated under the Convention to coverage of the secretariat costs of the Convention, or to
coverage of the costs of the secretariat of the World Heritage Committee entrusted to the Director-
General. However, further to a decision of the World Heritage Committee, which is responsible for
managing the fund, a substantial sum ($90,000 in 1985) drawn from the fund is earmarked for the
remuneration of temporary staff.

95. While the UNESCO conventions contain no provisions making the States parties responsi-
ble for financing secretariat activities consequent upon the conventions, all these instruments entrust
the organization with specific assignments which may be more or less onerous:

secretariat of an intergovernmental committee instituted under the Convention (Universal Copy-
right Convention, Convention for the Protection of the World Cultural and Natural Heritage,
regional Conventions on the Recognition of Studies, Diplomas and Degrees in Higher Educa-
tion, International Convention for the Protection of Performers, Producers of Phonograms and
Broadcasting Organizations);

secretariat of a particular body (for example, the Protocol instituting a Conciliation and Good
Offices Commission to be responsible for seeking the settlement of any disputes which may arise
between States Parties to the Convention against Discrimination in Education); in addition, the
Protocol (article 9) makes the organization responsible for the trave] and per diem allowances of
the members of the Commission;

convening of any revision conferences (Florence Agreement, Rome Convention, Madrid Con-
vention for the Avoidance of Double Taxation of Copyright Royalties);

collection and circulation of reports by States on implementation of the convention, publication
of information and studies on the subject (Beirut, Florence and Protocol, The Hague, Illicit Deal-
ing in Cultural Property, World Heritage, Exchanges of Publications, Protection of Phonograms,
Combating Discrimination in Education);

technical assistance for implementation of the convention (The Hague, Illicit Dealing in Cultural
Property, Exchanges of Publications, Protection of Phonograms);

certificates (Beirut) and advice regarding the educational, scientific or cultural character of mate-
rial (Beirut, Florence and Protocol);

offer of good offices for the settlement of disputes (Illicit Dealing in Cultural Property, The
Hague);

preparation of official versions of the convention in different languages (Universal Copyright
Convention, satellite conventions, Convention on the Double Taxation of Copyright Royalties).

96. Inall these cases, the General Conference of UNESCO has accepted the duties assigned to
it in the draft convention; and in the light of that acceptance the convention has been adopted. The
question arises whether the organization can require a State which is not a member State but which is a
party to a convention of this kind to contribute to the secretariat costs when such a contribution to the
costs is not provided for in the convention itself. It should be noted in this connection that conventions
adopted within the framework of UNESCO are usually open, with no financial conditions attached, to
accession by States which are not members of the organization.

97. One recent fact, however, needs to be pointed out: the secretariat of the Convention on
Wetlands of International Importance especially as Waterfow] Habitat, generally known as the Ram-
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sar Convention, of which UNESCO is the depositary, is provided by a non-governmental organiza-
tion: the International Union for Conservation of Nature and Natural Resources (IUCN), which was
assigned and accepted this task on a provisional basis. However, this work seems to be placing a heavy
financial burden on IUCN, which has limited resources. In fact, the Ramsar Convention contains
no provision for the financing of its secretariat, and no State contributes to its operation. In so far
as IUCN wishes to continue to provide the secretariat of the Convention, it has no choice but to
call for voluntary contributions or to request that the Convention be revised. It is working on this
problem.

98. In the absence of binding provisions, it would therefore appear that only voluntary contri-
butions to the financing of the secretariat work entailed by UNESCO conventions may be expected
from States which, while being parties to these conventions, are not, or are no longer, members of the
organization. Equity nevertheless calls for a financial contribution. from the above-mentioned
States to cover such costs. In the absence of such a contribution, the total costs would be borne by
the States members of UNESCO, while those States which had withdrawn from the organiza-
tion would continue to enjoy, free of charge, all the advantages and services contingent upon those
conventions.

Possible participation by a State which has withdrawn from the organization in the various cat-
egories of meetings convened by UNESCO

99. Subject to any specific provisions contained in the regulations or agreements relating to the
meetings themselves, and subject to decisions of the competent organs of UNESCO concerning such
meetings, participation in them is established by the ““‘Regulations for the general classification of the
various categories of meetings convened by UNESCO”.

International conferences of States (category I)

100. With regard to international conferences of States or diplomatic conferences, article 11,
paragraph 1, of the above-mentioned Regulations provides that “‘the General Conference, or the
Executive Board, authorized by it, shall decide which States shall be invited”’. The Regulations do not
qualify the States at this point. However, paragraph 2 of the same article states that ‘“Member States
and associate members of UNESCO not invited under paragraph 1 above may send observers to the
conference” . Member States and associate members thus have a right to be represented by an observer
at all the international conferences of States members of UNESCO, even without special invitation.
The Regulations make no reference to non-member States. It should, however, be pointed out that the
Executive Board has invited the Holy See to send an observer to the various conferences of States con-
cerning the recognition of studies, diplomas, and degrees in higher education. In one case, that of the
Europe region, the Holy See was invited as a chief participant. Djibouti, a non-member State, was
similarly invited as a chief participant to attend the International Conference of States with a view to
adoption of the Regional Convention on the Recognition of Studies, Certificates, Diplomas, Degrees
and Other Academic Qualifications in Higher Education in the African States.

Intergovernmental meetings other than international conferences of States (category Il)

101. With regard to such meetings, article 21, paragraph 1, of the relevant Regulations pro-
vides that “‘subject to the existing regulations applicable, the Executive Board, on the Director-
General’s proposal, shall decide on the member States and associate members whose Governments
are to be invited to the meeting’’. Paragraph 2 specifies that “‘Member States and associate members
not invited under paragraph 1 above may send observers to the meeting”’ . The status of member State
or associate member is therefore required here, if the country concerned is to enjoy the right to partic-
ipate fully in these meetings or if it is to send observers. However, by virtue of paragraph 3 of article 21
of the Regulations: “The Executive Board may designate non-member States, and territories for
whose international relations, a member State is responsible, to be invited to send observers to the
meeting.”

Non-governmental conferences (category I1I)

102. Non-governmental conferences, in the sense of article IV.B.3 of the Constitution, are
conferences attended either by international non-governmental organizations, or by intergovernmen-

170



tal organizations, or by both international non-governmental and intergovernmental organizations,
and addressing their conclusions either to the participating organizations or to UNESCO (article 28 of
the Regulations for the general classification of the various categories of meetings convened by
UNESCO).

103. Inaccordance with article 31 of these Regulations, member States and associate members
of UNESCO may send observers. However, there are no provisions in the Regulations concerning
non-member States, whose participation appears to be excluded.

International congresses (category IV)

104. International congresses are meetings of specialists serving in an individual capacity. The
results of their work are addressed to the Director-General who secures their distribution and utiliza-
tion in the appropriate circles (article 38 of the above-mentioned Regulations). Participants in con-
gresses are designated individually by the Director-General, who may, for that purpose, enter into
consultations with the competent authorities in member States. Persons invited to participate in a con-
gress must, as a general rule, be nationals of States members of UNESCO or of States Members of the
United Nations, but the Director-General is authorized to extend invitations to congresses to nationals
of States which are not members of UNESCO or of the United Nations. For the selection of these
specialists, the Director-General consults international non-governmental organizations having con-
sultative status with UNESCO. The specialists chosen by this means are invited through such organi-
zations, and through the same channels make known their intention of participating in the congress.

Advisory committees (category V)

105. According to article 47 of the above-mentioned Regulations, ‘“ Advisory committees are
standing committees governed by statutes approved by the Executive Board and are responsible for
advising the organization on special questions within their competence or on the preparation or imple-
mentation of its programme in a particular sphere.”

106. Members of these committees are specialists serving either in an individual capacity or as
representatives of international non-governmental organizations. They are appointed in accordance
with the provisions of the statutes of these committees. Member States and associate members of
UNESCO may send observers (article 50). On the other hand, no mention is made in the Regulations
of non-member States, whose participation appears to be excluded.

Expert committees (category VI)

107. According to articles 56 and 57 of the Regulations, expert committees are committees set
up on an ad hoc basis to submit suggestions or advice to the organization on the preparation or imple-
mentation of its programme in a particular field. They are convened by the Director-General, and the
participants, who serve in a private capacity, are appointed individually, either by the Director-
General or by Governments at his invitation.

108. As a general rule, meetings of expert committees are private. The Director-General may,
however, if he considers it desirable from the programme point of view, invite member States and
international governmental or non-governmental organizations to follow their proceedings. The par-
ticipation of non-member States appears to be excluded.

Seminars and training or refresher courses (category VIi}

109. According to article 65 of the Regulations, the main purpose of these meetings is to enable
participants to acquire a knowledge of some subject of interest to UNESCO or to give them the benefit
of experience gained in this field.

110. Participants, who are selected individually by the Director-General, are, as a general rule,
nationals of States members of UNESCO or of States which are Members of the United Nations or
associate members of UNESCO. As a general rule, meetings in this category are private. The
Director-General may, however, if he considers it desirable from the programme point of view, invite
member States and international organizations to send observers to follow their proceedings. Non-
member States are not mentioned in the Regulations, and their participation appears to be excluded.

Symposia (category VIII)

111. These meetings, whose purpose is to provide for an exchange of information within a
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given specialty or on an interdisciplinary basis, do not usually lead to the adoption of conclusions or
recommendations (article 74).

112. Participants in these meetings are designated in accordance with rules identical to those
for meetings in categories V, VI and VII (cf. paras. 105-110 of this document).

113. There is no mention, in this section of the Regulations, of observers from non-member
States, whose participation appears to be excluded.

Meetings convened jointly by UNESCO and an intergovernmental organization whose member-
ship includes a non-member State of UNESCO

114. The Regulations for the general classification of the various categories of meetings con-
vened by UNESCO remains applicable in this case. Since, however, these Regulations were drawn up
for meetings convened by UNESCO alone, account is normaily taken of the relevant rules applied in
the other intergovernmental organization acting jointly with UNESCO.

115. Subject to the relevant General Conference resolutions and Executive Board decisions,
the usual practice when a meeting is organized jointly by UNESCO and another intergovernmental
organization is to invite the member States of both organizations jointly either as chief participants or,
if appropriate, as observers according to the category of the meeting in question.

Place of meeting

116. With regard to countries where meetings can be held, the Regulations relating to meetings
convened by UNESCO provide that, as far as categories I, IT and III are concerned, the General Con-
ference, the Executive Board, the Director-General or the body calling the conference, as the case
may be, shall consider invitations received from member States. Consequently, it does not appear pos-
sible for a non-member State to host a meeting of categories I, II or IHI.

117. With regard to meetings in categories 1V, V, VI, VII and VIII, the Regulations stipulate
that the Director-General shall fix the date and place.

Intergovernmental councils and committees

118. The General Conference has instituted various intergovernmental councils and commit-
tees to guide and supervise the preparation and implementation of certain specific parts of the organi-

zation’s programme. These bodies, whose meetings are assimilated to category II meetings, are as
follows:

Council of the International Bureau of Education;

Intergovernmental Committee for Physical Education and Sport;

Intergovernmental Council of the International Hydrological Programme;

International Coordinating Council for the Programme on Man and the Biosphere;
Intergovernmental Council for the General Information Programme;

Executive Committee of the International Campaign for the Establishment of the Nubia Museum
in Aswan and the National Museum for Egyptian Civilization in Cairo;

International Programme for the Development of Communication;

Intergovernmental Committee for Promoting the Return of Cultural Property to its Countries of
Origin or its Restitution in Cases of Illicit Appropriation.

119. These various committees are made up of member States elected or designated by the
General Conference. Should a member State elected by the General Conference (or by one of its com-
mittees) decide to withdraw from the organization, it would cease to be a member of these committees
as soon as its withdrawal took effect.

120. The case of the Intergovernmental Oceanographic Commission is different. Under article
4, paragraph 1, of the Commission’s statutes, membership is open to any member State of any one of
the organizations of the United Nations system. A member State that withdraws from UNESCO does
not lose the right to remain a member of the Commission and to continue to participate in its activities.
However, as mentioned earlier (paras. 93-98) in connection with activities relating to UNESCO’s
conventions, this question is solely one of equity. It is fundamental none the less.
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Contractual arrangements (consultants, publications, studies, the purchase of equipment,
Sellowships)

(i) Consultants

121.  Although they are not expressly mentioned in rule 104.2 of the Staff Regulations and Staff
Rules (which concern staff members only), it is a corollary of the standard practice of the organiza-
tion, and of item 2435 of the Manual in particular, that consultants are recruited from among nationals
of member States. If the same principle is applied as for the recruitment of staff members, a national of
a non-member State may be selected as a consultant only in quite exceptional circumstances, when it
is impossible to find an equally well qualified person who is a national of a member State. At all
events, the arrangements between the organization and the State which has withdrawn from it regard-
ing consultations for the purpose of recruiting consultants become as a result null and void.

(ii) Publications

122. The printing of UNESCO publications normally takes place in various countries, taking
into account the quality and cost of the work, terms of delivery and the transport costs involved.
Unless the quality of the work so warrants it, contracts for printing or typesetting operations will not
be entrusted to firms situated in non-member States of UNESCO.

(iii)  Study contracts and other contractual arrangements

123. With regard to contracts for research, for writing articles or books, for public information
or for organizing meetings and seminars, the choice of the contractor is made on the basis of technical
competence, availability, cost considerations and other relevant factors. No existing rule requires that
the individual, firm or institution concerned be located in a State member of UNESCO. At present, a
large number of training courses and seminars are organized directly by UNESCO or by universities
or institutions of higher learning under contract (e.g., postgraduate courses listed in paras. 10154 and
10360 of 22 C/5 Approved). Since the institutions concerned are selected for their technical compet-
ence in certain specialized fields of study, their willingness to conduct such courses and the facilities
available, the fact that they are located in a member State which has withdrawn from UNESCO does
not seem to affect such choice.

(iv) Equipment and supplies

124. The main considerations which are taken into account in the award of purchase contracts
are the related cost of equipment, the specific requirements of the recipient member States, the after-
sales service available locally and the delivery terms offered by the suppliers. The general rule is for
contracts to be awarded to the lowest bidder, provided: (a) he can meet the exact specifications of the
equipment needed by the member State concerned; (b) the equipment supplied is compatible with the
existing equipment; and (¢) servicing and maintenance are readily available on the spot. There are no
particular provisions for purchases in a non-member State.

(v) Fellowships and grants

125. Whether UNESCO will place a fellow in an institution of higher education or research sit-
uated in a non-member State of UNESCO or not depends, on the one hand, on the quality or academic
standard of the institution and, on the other, on the desire expressed by the recipient member State
concerned. Cost factors as well as the facilities available for administering the fellowship naturally
play a significant role in the choice of the institution. This applies to fellowships and grants awarded
from regular programme as well as from extrabudgetary sources. However, it is reasonable to assume
that the organization will have more difficulty in securing the various advantages or services referred
to above in a State that ceases to be a member of UNESCO.

V. Budgetary and financial consequences of withdrawal

126. The questions to be considered here are, first, the payment of contributions to the regular
budget on the basis of the assessments determined by the General Conference and, secondly, other
financial matters.

PAYMENT OF CONTRIBUTIONS

127. The withdrawal of a Member State may take effect either at the end of a biennium or at the
end of the first year of a biennium.
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128. In the first case, the programme and budget voted by the General Conference before the
withdrawal takes effect are not affected. Furthermore, the General Conference is informed, prior to
the vote on the programme and budget for the following budgetary period, of the financial conse-
quences of such withdrawal and can take the necessary measures to deal with them.

129. In the second case, it has become clear that the provisions of the Constitution (art. II,
para. 6) can give rise to two interpretations. The Director-General accordingly set up a working group
of four jurists, assisted as regards matters falling within their competence by the Comptroller and the
Director of the Bureau of the Budget, to given an opinion on the matter.

130. The opinion submitted to the Director-General by the working group was as follows:

“In the light of the foregoing considerations, the working group concludes that, under the terms
of article II, paragraph 6, of the Constitution, a State member of UNESCO whose withdrawal
becomes effective on 31 December 1984 will be legally bound to discharge all financial obliga-
tions, and, in particular, to make its full financial contribution to the organization’s regular bud-
get for 1984-1985 as determined by the General Conference in resolution 16 and resolution 29.1
adopted at its twenty-second session.”

131. The considerations that prompted the working group to express that opinion are set out
below:

“3. The working group had before it two differing opinions from the legal service and
examined in detail the respective arguments on which those opinions were based. In so far as the
problem before it was linked to that of programme execution and the application of the Financial
Regulations, it also took account of these aspects of the question in its opinion after hearing the
explanations provided in that connection by the Comptroller and the representative of the Direc-
tor of the Bureau of the Budget.

“4, All but one member of the working group rejected the view that a State whose with-
drawal from the organization became effective at the end of the first year of the biennium would
not be liable to pay the second half of its contribution. [This view, which was supported by one
member of the working group, is set out below in paragraph 132.]

“5. It indeed appeared to the other members of the working group that that view disre-
garded the fundamental distinction which is made in law between the coming into being of an
obligation and the actual existence of a debt on the one hand, and the date on which it has to
be settled, on the other. The fact that the contribution to the biennial budget is divided into two
equal instalments, payment of which is required on two different dates, does not affect the
fact of the existence of the debt owed by the member State concerned to the organization. It
is current practice for a debtor to have time in which to make payment. His debt exists but it
does not become due for settlement until the date laid down by the relevant law, decision or
contract.

“6. Article I1, paragraph 6, of the Constitution, relating to the withdrawal of a Member
State, provides that:

‘Such notice shall take effect on 31 December of the year following that during which the
notice was given. No such withdrawal shall affect the financial obligations owed to the
organization on the date the withdrawal takes effect.’

*“7. The working group therefore discussed the date on which member States’ financial
obligations as regards their contributions to the biennial budget come into being.

“8. The answer to this question is given in article IX, paragraph 2, of the Constitution,
which says that ‘the General Conference shall approve and give final effect to the budget and to
the apportionment of financial responsibility among the States members of the Organization’.
The English text of the Constitution makes it quite clear that the final effect of the decision taken
by the General Conference in this respect applies to both the adoption of the budget and the
apportionment of financial responsibility among the 161 member States.

“9. It is this decision of the General Conference that creates the financial obligation of
member States in regard to their contributions. The budget is adopted for a two-year financial
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period and the apportionment of member States’ financial responsibility covers the same period
of two years. Furthermore, the programme voted by the General Conference is not divided into
two equal parts to be apportioned between two years, and its execution may involve less expendi-
ture during the first year than during the second and vice versa.

*“10. To allow exceptions to the rule of the unity of the programme and of the budget and
admit any reduction in the financial obligations of a State that withdraws one year before the end
of the financial period would be not only to abandon a claim that comes into being, legitimately
and naturally, on the date of the ‘final’ approval of the budget and the ‘final’ apportionment of the
scales of contribution, but also to call in question the budget and the scales of assessment as well
as the programme approved by the General Conference. Here, practical arguments coincide with
the logic of article II, paragraph 6, of the Constitution, which clearly states that no such with-
drawal shall affect the financial obligations owed to the organization on the date the withdrawal
takes effect.

“I1. Asaresultof this article, and in accordance with 22 C/Resolutions 16 (the Appropri-
ation Resolution for 1984-1985) and 29.1 (Scale of assessments), all the States that were mem-
bers of the organization at the time of the twenty-second session of the General Conference and
remained so during 1984, became debtors to the organization for their assessed share of the total
budget adopted. The fact that this assessed share is divided into two in no way affects the legal
existence of the debt they owe to the organization, but enables them to have a longer period for
payment of the second half of their debt.

“12. This interpretation of article IX of the Constitution corresponds to the interpretation
given by the International Court of Justice to Article 17 of the Charter of the United Nations, the
wording of which is almost identical to the wording of the Constitution. In its opinion of 20 July
1962 on certain expenses of the United Nations, the Court declared:

‘By Article 17, paragraph 1, the General Assembly is given the power not only to “con-
sider” the budget of the Organization, but also to ““approve” it. The decision to “approve”
the budget has a close connection with paragraph 2 of Article 17, since thereunder the
Assembly is also given the power to apportion the expenses among the Members and the
exercise of the power of apportionment creates the obligation, specifically stated in Article
17, paragraph 2, of each Member to bear that part of the expenses which is apportioned to it
by the General Assembly.’

“13. It cannot be overemphasized that the arguments used to counter the view of the
majority of the group and based on the fact that the two halves of the contributions are paid on dif-
ferent dates, are in opposition to the principle of the unity of the programme and of the budget
permitting its execution. The organization’s practice, in accordance with the financial regula-
tions, of dividing contributions into two halves payable at the beginning of each of the two
years of the biennium, is motivated by considerations of financial convenience since UNESCO
has a Working Capital Fund and does not immediately need all the contributions, and since
the contributions of States in most cases come from annual budgets. This practice in no way
affects the unity of the biennial contribution nor the date on which member States’ obligations
come into being. Article 5, paragraph 3, of the Financial Regulations clearly underlines
the difference existing between the total ‘commitments in respect of contributions to the bud-
get and advances to the Working Capital Fund’ and the request to member States at the begin-
ning of the financial period to ‘remit one half of their contributions for the two-year financial
period’. :

“14. The working group also recalled that article 11, paragraph 6, of the Constitution,
which deals with withdrawal, was not adopted until 1954 at the eighth session of the General
Conference, i.e., two years after the Conference had decided that the organization’s programme,
budget and financial period would henceforth cover a two-year period and had amended the Con-
stitution and Financial Regulations accordingly.

“15. The debates of the Legal Committee in 1954 have been taken to back up an interpre-
tation of article II, paragraph 6, of the Constitution as limiting the financial obligations of a State
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whose withdrawal became effective on 31 December 1984 to half of its contribution for the 1984-
1985 biennium. The working group, however, considers that these debates show that States
which withdraw are required to pay the contributions due for the full financial period.

“16. Reference should be made to the events and records of the eighth session of the Gen-
eral Conference.

“17. On the instructions of the Executive Board, the Director-General submitted to the
Genreal Conference a draft amendment to article II of the Constitution making it possible for any
member to withdraw from the organization, provided that one year’s notice was given, to run
from the date on which that notice was communicated.

The text of the amendment was as follows:

‘Any member State or associate member State of the United Nations Educational, Scientific
and Cultural Organization may withdraw from the organization by notice addressed to the
Director-General. Such notice shall take effect one year after the date of its receipt by the
Director-General. No such withdrawal shall affect the financial obligations owed to the
organization at the date of withdrawal’

“18.  When submitting this draft amendment, the Legal Adviser pointed out ‘that it had
given rise to three proposed amendments, submitted by the Belgian, United States and Austra-
lian delegations respectively. The third of those proposals had been withdrawn . . . The Belgian
delegation’s draft amendment® provided for the withdrawal of a member State on 31 December
of the year following that during which notice was given. The United States delegation’s
amendment® stipulated that the financial obligations of the State should continue throughout the
financial period in which its withdrawal took effect.’ The Legal Adviser concluded that those two
draft amendments were in keeping with the spirit of the draft amendment to the Constitution. He
added that, in conformity with the Financial Regulations and the Constitution, member States
were required to pay the contributions due for the whole financial period, and he asked the Com-
mittee to examine the Belgian and United States drafts in turn. (Records of the fifth meeting of
the Legal Committee, 26 November 1954.)

“19. This latter statement, which the working group thought it relevant to stress, was not
disputed. The Belgian amendment led to a modification in the wording of the draft submitted by
the Director-General, such that the date on which notice took effect was deferred until 31 Decem-
ber of the year following the year in which the notice was given.

“20. Withregard to the financial obligations of the State concerned, however, the amend-
ment finally adopted corresponded perfectly in spirit with the draft for which the Legal Adviser
had given the above-mentioned interpretation without being contradicted. The two statements by
the Belgian and American delegates, at least in the form in which they were reported, were cer-
tainly somewhat ambiguous, and the withdrawal of the American amendment may be interpreted
in various ways. It seems reasonable to suppose that the General Conference and no doubt the
American delegation itself were of the view that the interpretation given by the Legal Adviser
made any further clarification unnecessary. In any case, the withdrawal of the American amend-
ment, and two isolated statements — which can in any case be interpreted in two different ways—
cannot be used as grounds for saying that the budgetary obligations of the State whose with-
drawal might take effect on 31 December 1984 would be confined to one half of its contribution
for the 1984-1985 biennium.”

132. As stated above (in paragraph 4 of the quotation contained in paragraph 131), one mem-
ber of the working group expressed a dissenting view, which is reproduced below:

“In support of the thesis that the financial obligations of the United States of America for the

1984-1985 budget are confined to 1984, the following arguments may be put forward:

“A. While it is true that, in conformity with paragraph 6 of article II of the Constitution,
the withdrawal of the United States of America—which may take effect on 31 December 1984 —
‘shall not affect the financial obligations owed to the organization on the date the withdrawal
takes effect’, this is a general provision which must be applied to all categories of financial obli-
gations, namely:
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(1) legal obligations, the legal basis for which is:
either the Constitution (financial contribution to the budget provided for by article IX,
para. 2);
or a normative instrument (such as the Convention for the Protection of the World Cultural
and Natural Heritage);

(ii)  contractual obligations, the legal basis for which is an agreement between UNESCO and
the United States of America (such as the memorandum concerning the International Pro-
gramme for the Development of Communication (IPDC), dated 30 September 1983);

(iii)  obligations contracted unilaterally, the legal basis for which is a unilateral undertaking by
the United States of America to provide a voluntary contribution (such as its commitments
concerning Moenjodaro).

“The withdrawal of the United States of America will clearly not have identical effects on
these various categories of financial obligations: for several of these obligations, the legal basis
will not be affected by discontinued membership of the United States of America. This applies to
all contractual obligations and all unilaterally contracted obligations, and to all legal obligations
whose legal basis is not the Constitution. The United States of America will therefore have to
continue to meet them even after the date of withdrawal.

“B. With regard to financial contributions to the regular budget of the organization, their
legal basis is neither contractual nor unilateral, but solely the Constitution. Accordingly, the fact
that a member State voted for or against the budget at the General Conference, or that it was
absent, in no way alters its legal obligation to contribute financially to that budget, precisely
because the legal basis for that obligation is not its participation in the vote on the resolution, but
the Constitution itself.

“C. The Appropriation Resolution of the General Conference therefore serves merely to
give effect to the legal obligation imposed by the Constitution itself; the resolution does not give
rise to the obligation, which derives from the membership of UNESCO of the State concerned;
the resolution is concerned merely with distributing budgetary income by apportioning ‘financial
responsibility among the States members of the Organization’ as provided for in article IX, para-
graph 2, of the Constitution.

“D. Since the legal basis of the obligation to contribute to the budget of the organization is
the Constitution, it is also in the Constitution that the reason and grounds for the legal obligation
accepted by the United States of America are to be sought. It is in fact in terms of its membership
of UNESCO that the financial obligation requiring the United States of America to contribute to
the budget is defined. This conclusion, which may be deduced both from the context and from the
actual text of article II, paragraph 6, of the Constitution (‘Membership’), is borne out by the pro-
visions of article IX (‘Budget’), paragraph 2 of which stipulates quite naturally that ‘the General
Conference shall approve and give final effect to the budget and to the apportionment of financial
responsibility among the States members of the organization . . .’ In other words, the very text
of the Constitution implies that the extent of financial obligations concerning the regular budget
of the organization must be the consequence of membership, and not the consequence of the
duration of the financial period of the organization. It follows that if the grounds for the obliga-
tion cease to exist, the obligation itself cannot but lapse, unless the treaty has expressly provided
for it to continue for a certain period of time — which is not the case with UNESCO. The very
basis for the financial obligations binding on the United States of America in regard to its contri-
bution to the budget thus necessarily confines such obligations to the period during which it
remains a member, in other words until 31 December 1984.

“E. The preparatory work for paragraph 6 of article II of the Constitution, and more spe-
cifically the discussions of the Legal Committee at the eighth session of the General Conference
(Montevideo, 1954), in any case leave little doubt as to the extent of the obligation binding on a
withdrawing State. The statement made by the Legal Adviser to the Committee that is being
quoted to justify the obligation for such a State to pay its full contribution cannot stand, because it
was only the lead-in to a discussion in which it was very clearly contradicted by the statements of
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the representatives of Belgium, the United Kingdom and the United States of America. The fact
is that the Committee did not adopt the United States draft amendment, the effect of which would
indeed have been to dissociate the date on which the financial obligations accepted by a State by
virtue of its membership ceased to be effective—the point being that the United States amend-
ment provided expressly that a withdrawing State should meet its financial obligations until the
end of the financial period. That amendment was withdrawn. The preparatory work therefore
confirms that it was the Committee’s intention that the two dates should coincide, which means
that a withdrawing State’s financial participation in the budget is confined to the period during
which it remains a member of the organization.

“F. It may moreover be asked what, in the last analysis, would be the practical conse-
quences of the provision of the Constitution that clearly specifies the date on which the with-
drawal takes effect, if that date were to have no effect on the amount of the contribution to the
regular budget: a State would forfeit, by definition, all its rights as a member while nevertheless
continuing to assume its obligations as a member in relation to the regular budget.

“G. It may be asked, finally, whether the application of the provisions of the financial reg-
ulations envisaging the possibility of supplementary estimates does not render ‘manifestly . . .
unreasonable’ (according to the expression in the Vienna Convention on the Law of Treaties) the
interpretation that would involve extending the financial obligations of the United States to
include 1985, even though that country will no longer be a member of the organization, will no
longer have a representative on the Executive Board and will obviously not be represented at the
1985 General Conference. Article 3.9 of the Financial Regulations provides for the possibility of
supplementary estimates, with the provisional approval of the Executive Board, to a total of 7.5
per cent of the existing appropriation and subject to the final approval of the General Conference
at the end of the financial period in question, particularly if the estimates exceed this percentage.
If the financial obligations of the United States under the regular budget were also to encompass
1985, it would follow that the General Conference could, retroactively, and in the total absence
of the State concerned, increase its financial obligations for 1985. This situation is the inevitable
consequence of the rule of budgerary unity, which is recognized by the United Nations and
UNESCO alike.”

133. If one examines withdrawals from the organization in the past, one finds that all the States
that have withdrawn from UNESCO, or which have considered themselves to have done so, have paid
in full their assessed contribution for the financial period under way or ending on the date of their with-
drawal.

134. Onrejoining the organization, Poland, Hungary and Czechoslovakia had to pay their bud-
getary contribution for the period during which they had decided not to belong to UNESCO. By a
decision of the General Conference, they were allowed to repay by instalments the amounts due by
way of arrears of contributions. Repayment was made in full, although Poland and Czechoslovakia
initially maintained that they had ceased to be members of the organization in 1953 and that they did
not therefore intend to pay that part of their contributions for the period 1953-1954 which fell due in
1953. The Contributions Committee and the General Conference itself did not accept that point of
view (cf. Resolutions 1954 —Report of the Administrative Commission—Collection of Contribu-
tions).

135. With regard to South Africa, whose withdrawal became effective on 31 December 1956,
all the contributions owing from that country were paid in full before the effective date of the with-
drawal (rate of contribution for 1955-1956: 0.70 per cent; 1955: $66,440, and 1956: $73,560).

136. With regard to Portugal, whose withdrawal —notified on 18 June 1971 —became effective
on 31 December 1972, full payment of its contribution for the financial period 1971-1972 was made
on 30 October 1974.

137. The withdrawal of the United States of America confronts the organization with a serious
financial problem which has implications not only for the exeuction of the programme for 1984-1985
but also for future activities. The financial contribution of the United States of America amounts to
$43,087,500 for each of the years of the budgetary period 1984-1985.
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138. Itis for the Executive Board to indicate the measures that should be taken to cope with the
financial situation arising from the withdrawal of the United States of America.

139. With regard to the budget for the period 1984-1985, the divergence of views and interpre-
tations of the constitutional texts and regulations that may occur as to whether the United States is lia-
ble or not liable to pay the second instalment of its contribution, as fixed by the General Conference
before the notification of that State’s withdrawal, by 22 C/Resolution 16 and 22 C/Resolution 29.1,
raises a problem of international law that the Executive Board has the power, under the Constitution,
to have elucidated.

140. The Executive Board will doubtless also wish to know what measures were taken by the
International Labour Organisation (ILO) to deal with the budgetary problems resulting from the with-
drawal of the United States of America.

141. To attenuate the financial consequences of that withdrawal, the Director-General of ILO
took the step of appealing for voluntary contributions. A circular letter to that end was addressed to
member States on 2 December 1977, i.e., less than a month after the date on which the United States
left that organization.

142. The complete list of voluntary contributions received, amounting to a total of
$6,475,038, is as follows:

Governments

(French alphabetical order) $US
Germany, Federal Republic of 700,000
Saudi Arabia 208,889
Australia 125,623
Austria 54,833
Bahrain 29,469
Bangladesh 6,963
Belgium 193,993
Benin 5,000
Brazil 25,000
Burma 2,593
Cameroon 5,114
Canada 200,000
Cyprus 1,741
Denmark 100,000
Denmark (DANIDA) 100,000
Spain 80,000
Fiji 7,977
Finland 62,565
France 200,000
Ghana 18,939
Greece 33,945
Guyana 2,000
India 125,000
Indonesia 30,463
Iran (Islamic Republic of) 50,000
Iraq 1,000,000
Ireland 12,000
Japan 1,000,000
Jordan 8,704
Kenya 2,000
Kuwait 174,000
Libyan Arab Jamahiriya 200,000
Luxembourg 7,547
Madagascar 1,949
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Governments

{French alphabetical order) $US

Nigeria 67,285
Norway 374,777
New Zealand 20,000
Pakistan 5,230
Papua New Guinea 5,572
Netherlands 400,000
Philippines 21,759
Qatar 17,407
United Kingdom 248,230
Somalia 16,877
Sri Lanka 1,741
Sweden 109,000
Sweden (SIDA) 217,794
Switzerland 100,000
Suriname 1,710
Thailand 20,000
Trinidad and Tobago 11,400
Tunisia 10,000
Venezuela 49,949

ToTAL 6,475,038

(Document of the 212th session of ILO, February-March 1980:
GB/212/PFA/1/24)

143.  Switzerland also agreed to the postponement of payment of the annuities due for 1978-
1979 in respect of the new ILO building. Payment of ILO’s debt to the Fondation gouvernementale
suisse was thus “rescheduled”, so that the final date for paying off the loan was postponed by several
years. This measure reduced the ILO budget for 1978-1979 by the sum of almost $5 million (the bud-
get provision was $4,786,261).

144. To meet immediate financial commitments, the Director-Géneral had recourse to various
internal funds (including the Working Capital Fund). In addition, facilities were made available to
ILO by a certain number of banks. In particular, the Union de Banques Suisses offered the organiza-
tion credit facilities to the sum of $15 million.

145. These facilities permitted ILO to meet the additional costs of monetary fluctuations and
inflation on the basis of the budget for 19781979, as adjusted as a consequence of the withdrawal of
the United States of America (see below).

146. The money involved was repaid, in large measure, out of the American contribution when
the United States rejoined ILO.

147. It should be mentioned, finally, that the staff of ILO itself voluntarily agreed to a salary
reduction of approximately 2.2 per cent for a period of some six months. The money thereby saved
was paid into a fund which made it possible to remunerate, on a temporary basis, staff members whose
posts had been abolished and who could not yet be redeployed to new posts. These voluntary contribu-
tions were subsequently repaid to the staff members who had made them.

Measures to be taken to deal with the budgetary deficit resulting from the withdrawal of a
member State

148. The financial consequences which would arise from the withdrawal of a member State
could be dealt with in two different ways: either by finding additional resources to offset the possible
financial losses, or by reducing all or part of the organization’s expenditures.

149. If the solution of reducing all or part of the expenditures were chosen, three possible
courses of action might be envisaged, from the theoretical point of view, with regard to the pro-
gramme.
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150. The first approach would consist in eliminating—or putting into abeyance —entire parts
of the programme (major programme, programme or possibly subprogrammes). The effect of this
course of action would be to limit the action taken to certain groups of programmes. In such a case, it
would be easy to identify the posts which would need to be abolished, since they would correspond to
the programmes eliminated. There would, however, be difficulties of several kinds: in the first place,
there would be a danger that international cooperation would no longer extend to fields regarded as
essential by certain or by several member States and, secondly, cooperation between UNESCO
and sizeable sectors of the intellectual educational, scientific and cultural communities would be
interrupted.

151. The second approach would consist in choosing, in each major programme or in each pro-
gramme, programme elements of varying importance which would be eliminated or implementation
of which would be delayed. This approach would make it possible to maintain the organization’s
activity in practically all the fields in which it operates —and therefore to safeguard not only the greater
part of the programme, but also the links with the intellectual educational, scientific and cultural com-
munities which cooperate with UNESCO. It would be less easy to identify those posts which it could
be decided to suppress, since the activities eliminated might correspond only to part of the duties
linked to any given post.

152. The third approach, which is a variant of the second, would consist in reducing the
resources of each major programme by a given, identical percentage. Such a solution would respect
the previous decisions of the General Conference concerning the relative distribution of resources
between the programmes; it would also, like the previous solution, make it possible to safeguard the
links of cooperation with outside bodies and individuals. The problem of identifying the posts to be
suppressed would arise in much the same terms as in the second approach. However, the redeploy-
ment of staff might more easily be sought within each major programme sector, without excluding the
possibility of seeking solutions outside each of the sectors employing what is deemed to be excess
staff.

Working Capital Fund
153. With regard to the Working Capital Fund, article 6.2 of the Financial Regulations states:

“6.2 There shall be established a Working Capital Fund in an amount and for purposes to
be determined from time to time by the General Conference. The source of moneys of the Work-
ing Capital Fund shall be advances from member States, and these advances made in accordance
with the scale of assessments as determined by the General Conference for the apportionment of
the expenses of UNESCO shall be carried to the credit of the member States which have made
such advances.”

154. Since the source of moneys in the Working Capital Fund is derived from advances made
by member States, these moneys remain the property of each individual member State. Consequently,
the advance to the Working Capital Fund made by a member State would be repayable to the member
State in the event of its withdrawal from the organization. However, in cases where there are unpaid
contributions due, it is considered a normal procedure to deduct any amounts due in respect of such
arrears from the advances made by the same member State to the Working Capital Fund. The same
procedure would apply equally to any other amounts due to the organization by the withdrawing mem-
ber State.

155. On the other hand, if the amount of the Working Capital Fund is to be maintained at the
approved level (i.e., not decreased in total) an additional assessment would have to be made on the
remaining member States to bring the Working Capital Fund up to its approved level.

156. With regard to the measures taken by ILO following the withdrawal of the United States,
the following information may be found useful: the International Labour Conference had approved in
June 1977 (i.e., some months before the actual withdrawal of the United States) a programme and
budget for 1978-1979 based on the assumption of receiving contributions from all member States, that
is to say, not taking account of the possibility of the United States’ withdrawal.

157. After having received confirmation of the United States’ withdrawal, in November 1977
the Director-General submitted to the 204th session of the Governing Body of ILO, which was being
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held at the very time when the withdrawal became effective, a document entitled ‘‘Measures to deal
with the financial situation resulting from the withdrawal of the United States”’.

158. In that document, after having pointed out that ‘‘the United States withdrawal already
implies a loss of income in 1977, since no contribution will be received from the United States for the
last two months of [that] year™, and that that shortfall could be covered thanks to economies which
had already been made, particularly through the freezing of some posts, the Director-General of ILO
proposed, for the budgetary period 1978-1979, reductions in the programme amounting to some
$32.5 million, or 19.2 per cent of the Approved Programme and Budget for 1978-1979, which
amounted to $169,074,000. In the Director-General's words, those reductions would imply ‘‘the can-
cellation or postponement of a number of important meetings; a considerable slowing down of ILO’s
technical work; reducing the Organisation’s ability to provide concrete and practical advice and assist-
ance for its member States; reducing the administrative programmes to a level at which they will, at
best, only be able to provide and maintain essential services; and the separation of a number of staff
members, including, no doubt, several permanent officials, which means that ILO will have to lose
the services of many competent and devoted officials”.

159. These reductions were apportioned among almost all the programmes of the Organisa-
tion, some of them undergoing particularly large cuts.

160. The Governing Body, after having examined these proposals, decided on even greater
programme reductions, amounting to $36.6 million, i.e., 21.7 per cent of the Approved Programme
and Budget for 1978-1979. It noted that the Director-General would seek to cover the difference
between these reductions and the shortfall in income due to the departure of the United States (a differ-
ence representing $5.7 million for the biennium), by means of voluntary contributions and further
measures of rationalization.

161. At its 205th session, in February-March 1978, the Governing Body of ILO definitively
approved the reductions in the programme. These reductions included a cut-back in staff resources
corresponding to 263/6 work-years among the Professional staff and 342/6 work-years among the
General Service staff, i.e., resources corresponding to 302 officials.

162. The Director-General of ILO informed the Governing Body at its 212th session in
February-March 1980 that it had been possible, by means of the budget cuts approved by that body
together with voluntary contributions, to balance the budget for the 1978-1979 financial period.
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Part Three

JUDICIAL DECISIONS ON QUESTIONS
RELATING TOTHE
UNITED NATIONS AND RELATED
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Chapter VII
DECISIONS AND ADVISORY OPINIONS OF INTERNATIONAL TRIBUNALS

[No decision or advisory opinion from international tribunals on questions relating to the
United Nations and related intergovernmental organizations to be reported for 1985.]
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Chapter VIII
DECISIONS OF NATIONAL TRIBUNALS

1. Austria
ADMINISTRATIVE COURT

APPEALS AGAINST THE DECISIONS OF THE LAND FINANCE ADMINISTRATION FOR VIENNA,
LOWER AUSTRIA AND BURGENLAND: JUDGEMENT OF 10 JANUARY 1985!

Purchase of a plot of land by an official of the International Atomic Energy Agency—Joint liabil-
ity of all persons involved in the acquisition process for payment of the tax—Article 17, item 4, of the
Land Purchase Tax Act of 1955—1If the buyer enjoys a tax exemption pursuant to the Agreement
regarding the Headquarters of IAEA the sellers are held jointly liable for payment of the land pur-
chase tax

IN THE NAME OF THE REPUBLIC

The Administrative Court, acting through Panel Chairman Karlik as presiding officer and Privy
Councillors Niirr and Meinl as judges, with Dr. Schéller present as secretary, has ruled as follows con-

cerning appeal 1, dated 30 July 1984, No. GA 11-784/1/84, lodgedbyMr. _________  and
appeal 2, dated 30 July 1984, No. GA 11-784/84, lodgedbyMs. .. bothresidents
of ., bothrepresentedby _____________ anattorney at

against the decisions of the Land Finance Administration for Vienna, Lower Austria and Burgenland
each relating to land purchase tax:

The appeals are denied as being without foundation.

The appellants must pay to the Federal Government costs in the amount of S 2,200 for each
appeal, making a total of S 4,400, within two weeks, subject to enforcement action in the event of fail-
ure to do so.

The Federal Government’s request for additional payment (S 400) is denied.-

Grounds for the judgement

According to the records of the administrative proceeding, the first appellant had sold a three-
quarter share and the second appellant had sold a one-quarter share of a plot of land, registration num-
ber_  cadastral district to] K an offi-
cial of the International Atomic Energy Agency at Vienna, by means of a contract of sale dated 12/25
August 1984, for the total purchase price of 2.3 million schillings.

The Land Finance Administration for Vienna, Lower Austria and Burgenland, by the decisions
being challenged before the Administrative Court, denied as being without foundation the protests of
the two appellants against the decisions which had been takenbythe - Finance
Office on 8 August 1983 (appeal 2) and on 20 October 1983 (appeal 1) and by which an 8 per cent land
purchase tax in the total amount of S 184,000 had been imposed in respect of the aforementioned pur-
chase on the appellants, in proportion to the share owned by each. The Land Finance Administration,
after stating the circumstances of the case, concurred in the decisions and pointed out in support
thereof that the personal tax exemption of the buyer arose out of the provisions under which officials of
the International Atomic Energy Agency at Vienna are entitled to exemptions pursuant to the Agree-
ment regarding the Headquarters of the International Atomic Energy Agency, BGB1. Nr. 82/1958, in
conjunction with the Vienna Convention on Diplomatic Relations, BGB1. Nr. 67/1966 (cf. the
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Administrative Court’s finding of 17 September 1976, Nr. 934/75, Slg. Nr. 5004/F). In this connec-
tion, the challenged authority further stated that while in the case of a contract of sale in which the
buyer and seller are joint debtors it is within the discretion (art. 20, BAO) of the authority to decide
from which of the joint debtors it will demand payment, there is no possibility of a discretionary deci-
sion where one of the parties to a contract of sale enjoys a personal tax exemption.

It is against these decisions of the Land Finance Administration for Vienna, Lower Austria and
Burgenland that the present appeals, identical in tenor, have been lodged; the appeals allege illegality
of substance and illegality by reason of violation of procedural regulations.

The Federal Minister of Finance submitted the documents of the administrative proceeding and
the replies given by the challenged authority. The replies contain in each case the request that the
appeal in question should be denied as being without foundation and that the appellants should be
required to pay costs.

Because of the close substantive and personal links between the two appeals, the Administrative
Court has decided that they should be considered jointly and a judgement should be rendered jointly
on both, and accordingly it has taken the following into account:

In the proceeding before the Administrative Court, the appellants assert in their joint pleading in
each case that they had suffered an infringement of their rights inasmuch as the disputed tax liability
did not exist for them. In explanation of this interpretation of the appeal, the appellants assert, with
regard to illegality of substance, in accordance with their pleading in the administrative proceeding,
that the personal tax exemption of the buyer was assumed by the tax authorities wrongly or on the basis
of insufficient examination. In view of their unfavourable income and property situation, they allege
in this regard that the imposition of the land purchase tax would create all the more hardship for them
because it was imposed on them solely as the result of a mistaken interpretation of the law by the chal-
lenged authority, which had altered to their detriment the decision whereby the buyer would be liable
for the land purchase tax. It was stated, however, that in that legal recourse proceeding the two appel-
lants had not been granted any legal status.

This pleading is still insufficient to justify the granting of the appeal.

According to the peremptory rule set out in article 17, item 4, of the Land Purchase Tax Act
(GrEStG) of 1955, BGB1. Nr. 140, in the case of a purchase, the persons (i.e., all persons) involved
in the acquisition process are liable to pay tax. According to article 6, paragraph 1, of BAO, persons
liable, pursuant to the taxation regulations, for the same payment due under the tax laws are joint debt-
ors (art. 891, ABGB).

In the disputed decision, the challenged authority rightly relied on the basic arguments in the
Administrative Court’s finding of 17 September 1976, Z1.934/75, Slg. Nr. 5004/F, which dealt witha
set of circumstances entirely similar to those of the case now in dispute (also concerning the purchase
of a plot of land by officials of the International Atomic Energy Agency at Vienna). In the aforemen-
tioned finding, the Administrative Court, citing its legal precedents, declared that the exemption from
land purchase tax granted to the persons referred to in section 39 of the IAEA Headquarters Agree-
ment, BGB1. Nr. 82/1958, was a personal tax exemption. The court further stated in this connection
that if the buyer of a plot of land enjoys such a tax exemption, then it is not illegal for the tax authority
in such a case, on the basis of the provision contained in article 17, item 4, GrEStG, to hold the seller
or sellers jointly liable for payment of the tax.

The normative content of article 17, item 4, GrEStG, which has thus been recognized, has legal
validity in the present appeal cases as well. The arguments advanced in the appeal on this subject do
not, in view of the clear legal situation, give the Administrative Court any cause to alter its previously
rendered legal opinion set out above.

But this means that in the substantive and legal circumstances, the challenged authority should
not have been accused of having violated the law by requiring in the cases which are the subject of the
appeal, that those joint debtors who do not enjoy any (personal) tax exemption should pay the tax.

Since the grounds alleged by the appellants have been found invalid and no relevant error of pro-
cedure could be found, it was necessary to deny the appeal as being without foundation, in accordance
with article 42, paragraph 1, VWGG, and to limit the grounds for the judgement essentially to a state-
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ment of the legal precedents which settle the legal question (art. 43, para. 2, VWGG); the judgement
itself, however, had to be rendered by a panel established in accordance with article 12, paragraph 1,
item 2, VwGG.

The prompt settlement of the appeals directly after receipt of the reply means that a formal pro-
nouncement on the petition that the appeals should have the effect of postponing payment can be dis-
pensed with.

The adjudication of costs is based on articles 47 et seq., VWGG, in conjunction with the Federal
Chancellor’s decree of 7 April 1981, BGBI1. Nr. 221. The administrative documents prepared jointly
in respect of the two appellants were (and could be) submitted only once.

2. Belgium
COURT OF FIRST INSTANCE OF ANTWERP
REPUBLIC OF GUINEA AND ITS PUBLIC INSTITUTIONS V. MARITIME INTERNATIONAL

NOMINEES ESTABLISHMENT: DECISION OF 27 SEPTEMBER 19852

Attachment of assets of a party to an International Centre for Settlement of Investment
Disputes—Article 26 of the Convention on the Settlement of Investment Disputes between States and
Nationals of Other States of 1965 — Exclusive jurisdiction of the Centre over the dispute

The court decided to vacate attachments of assets of a party to an International Centre for Settle-
ment of Investment Disputes proceeding on the ground that under article 26 of the Convention on the
Settlement of Investment Disputes between States and Nationals of Other States of 18 March 1965°
consent to ICSID arbitration is deemed to exclude any other remedy, and accordingly domestic courts
in contracting States should decline to entertain claims brought before them by one of the parties.

3. Switzerland
THE SWISS FEDERAL COURT
DECREE OF 31 JuLY 1985*

Cantonal tax—Deductibility of interest credited to an international official—Question whether
an international official can be regarded as a “taxpayer in Switzerland”

SECOND PUBLIC LAW COURT
Ruling in the public law appeal filed by

(1) Résidence Miremont, Inc. Real Estate Corporation, Geneva,
(2) YvorJackson, Geneva,
Both represented by Franco N. Croce, attorney, Geneva,
against

the decision rendered on 9 November 1983 by the Administrative Court of the Canton of Geneva in
the case of the appellants versus the Canton of Geneva, represented by the Cantonal Tax Administra-
tion;

Having considered the documents of the case, which set out the following facts:

A. The Résidence Miremont Inc. Real Estate Corporation (hereinafter the Corporation) is a
shareholder-tenants real estate corporation whose shareholder-tenants are at the same time unsecured
lenders of large sums of money to the Corporation. While the capital of the Corporation itself amounts
to about SWF102,000 (capital plus reserves), the unsecured debt exceeds SwF 7,600,000.

190



Among the unsecured creditors of the Corporation there were in 1979 persons not designated by
name, a person of unspecified domicile and Y vor Jackson, a United Nations official of foreign nation-
ality holding a type C accreditation card.

Under articles 66 f and 88 c of the General Act concerning Public Taxes of 9 November 1887
(hereinafter APT) of the Canton of Geneva, a real estate corporation may not deduct debts and interest
on such debts unless the creditor is a ‘‘taxpayer in Switzerland”.

B. On 30 November 1979 the Cantonal Tax Administration of the Republic and Canton of
Geneva (hereinafter the Tax Administration) established a tax liability for 1979 for the Corporation on
the basis of a profit of SwF85,175 and a capital of SwF1,624,800. The regular bill sent to the Corpora-
tion established the amount of the tax as SwF 27,160.85.

On 24 April 1980, the Tax Administration sent the Corporation an additional bill relating to the
taxation of a profit of SwF42,122 and claiming a sum of SwF12,685.80. The reason for the additional
bill was that a number of holders of unsecured loans did not meet the conditions specified in articles
66 f and 68 c of APT in so far as they were not taxpayers in Switzerland or were not sufficiently
known. The Tax Authority had consequently classified as non-deductible interest a sum of
SwF 29,808, of which SwF15,923.05 was credited to Yvor Jackson.

In an appeal of 14 May 1980, the Résidence Miremont Real Estate Corporation contested the
additional tax claim. In its view, there was no doubt that Yvor Jackson must be considered a taxpayer
in Switzerland. He had, furthermore, filed a tax declaration in 1979. In any case, the additional inter-
est claimed as taxable should amount to SWF16,197 instead of SwF 29,809.

By a decision of 13 October 1980, the Tax Administration maintained its tax assessment, which
was in its view in conformity with articles 68 ¢ and 68 f of APT, which must be interpreted restric-
tively. Under that decision, international officials were not for tax purposes regarded as domiciled in
Switzerland, in accordance with both domestic and international law (article 34 of the Vienna Con-
vention on Diplomatic Relations of 18 April 1961%).

C. On 12 November 1980, the Résidence Miremont Real Estate Corporation appealed to the
Cantonal Tax Appeal Commission maintaining that the interest credited to Y vor Jackson was deduct-
ible. That appeal was denied on 13 May 1982.

The Corporation then contested that decision before the Administrative Court of the Canton of
Geneva by appeal of 23 June 1982.

On 9 November 1983, the Administrative Court rendered a decision rejecting the appeal essen-
tially on the grounds that the term ‘“taxpayer in Switzerland” employed in article 68 c of APT implied
unlimited subjection to taxation in terms of both the obligation to take all the measures necessary to
establish the amount of the tax and that of paying the tax. In view of the fact that Yvor Jackson, as an
international official, was exempt from the taxes on income and property, he did not pay the general
taxes in Switzerland and therefore could not be regarded as a “taxpayer in Switzerland”. In that
respect, it did not matter whether or not he was domiciled in Switzerland. The Corporation could not
therefore claim deduction of the interest credited to that international official. This judgement was
transmitted on 30 November 1983.

D. On20 December 1983, the Résidence Miremont Real Estate Corporation and Y vor Jackson
filed a public law appeal against the decision of the Administrative Court with the Federal Court. In
addition to the annulment of the decision and the payment of costs, the appellants asked for the annul-
ment of the Corporation’s 1979 tax assessment because it disallowed the deductibility of the interest
paid to Yvor Jackson by the Corporation; they also requested the Federal Court to direct *“‘that the Can-
tonal Tax Administration of the Republic and Canton of Geneva submit a new tax claim for the year
1979 to the Résidence Miremont Real Estate Corporation which takes into account the deductibility of
the interest credited to Mr. Yvor Jackson and the deductibility of the Real Estate Corporation’s capital
debt with respect to Mr. Jackson from its total taxable capital’.

In support of their conclusions, the appellants maintained that the Authority referred to as well as
the Cantonal Appeals Commission and the Tax Administration had interpreted the articles in question
in an arbitrary and inequitable manner. That interpretation further constituted a violation of the provi-
sions of international treaties and the principle of the overriding force of federal law. It was their view
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that international officials should be regarded as taxpayers domiciled in Switzerland but enjoying
exemptions in the sense that some of their income and part of their property was not subject to direct
cantonal taxation. The deductibility of the interest paid to them by real estate corporations having their
headquarters at Geneva should therefore be allowed.

The Council of State contested the admissibility of Yvor Jackson’s legal action and concluded for
the rest by rejecting the appeal.

Considering in law:

1. When a public law appeal is submitted to it, the Federal Court examines of its own motion
the question of its admissibility without being bound by the conclusions of the parties or the legal
arguments they have or have not utilized (ATF 109 1a 118, 106 Ia 152, 106 Ib 126).

(a) The admissibility of a public law appeal is determined exclusively in accordance with the
Federal Judicial Organization Act; the fact that the appellant has or has not been accepted as a party to
the cantonal proceeding is, from this point of view, irrelevant (ATF 108 Ia 283, 105 Ia 57). Now,
under article 88 QJ, individuals or groups damaged by decrees or decisions concerning them person-
ally or of general scope are entitled to appeal. In this respect, the law requires that the appellant must
show that he has a real and legal interest in the annulment of the decision attacked, a simple de facto
interest or potential interest being in principle insufficient (ATF 108 Ib 124, 103 Ia 10, 101 Ia 543).

Although in the case under consideration there is no doubt as to the admissibility of the corpora-
tion’s appeal, that of Yvor Jackson does not meet the requirements established under article 88 OJ.
Indeed, in principle only the taxpayer directly affected by the decision has the right to appeal against
his tax assessment (ATF 105 Ia 57 and references). As he is not responsible for payment of the tax
under tax law, Yvor Jackson is not personally affected by the contested decision, which concerns the
taxation of the corporation of which he is only one shareholder. The appellant fails to take into account
the fundamental principle that the (real estate) corporation is a legal entity separate from the person of
its shareholders (article 643 CO). The fact that the appellant corporation could claim an additional
charge from him in order to compensate for the additional tax it must pay is not relevant and at most
constitutes only a purely factual interest, not a legally protected interest.

(b) Ithasbeen consistently ruled that a public law appeal has only an annulling effect: except in
the case of special circumstances —which do not exist in this case —an appellant cannot request any-
thing but the annulment of the decision attacked (ATF 109 Ia 82 and the decrees cited). The appeliant
corporation’s request to the Federal Court that it order the cantonal authority to prepare a new tax bill
is inadmissible.

The same is true of the Résidence Miremont Real Estate Corporation’s request for annulment of
the tax assessment *“inasmuch as it does not allow the deductibility of the interest . . .” Under Geneva
tax law, the Administrative Court’s authority to consider is not limited when it is ruling correctively
(article 359 APT, article 9, para. 1, chap. 3, of the Act concerning the Administrative Court and the
Disputes Court of 29 May 1970, article 3, para. 1 a, of the Act establishing a code of administrative
procedure of 6 December 1968). The case law under which a person contesting in good time, by
means of a public law appeal, a decision made by an appeals authority having limited examining
authority may simultaneously contest the decision of the lower cantonal authority on points which
could not be submitted to the cantonal appeals authority is inapplicable (ATF 104 Ia 204/205, 100 Ia
123).

2. The appellant argues firstly that the Administrative Court has arbitrarily interpreted or—
applied —articles 66 f and 68 c of APT.

(a) Under article 90, paragraph 1 b, of OJ, an appeal, to be admissible, must contain a brief
statement of the constitutional rights or legal principles violated, specifying the nature of the viola-
tion. When a public law appeal is submitted to it, it is not the function of the Federal Court itself to
consider whether the contested decision violates Federal or cantonal constitutional law; it is bound by

. .the arguments the appellant has invoked in his brief and can therefore rule only on the complaints that
" the appellant has not only alleged but also adequately substantiated (ATF 1101a3, 10712 186,96117,
451). In the case of an appeal on grounds of arbitrary action, an appellant may not simply claim such
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action and oppose his own argument to that of the cantonal authority. He must demonstrate, by spe-
cific argument, that the decision made is based on a clearly untenable interpretation or application of
the law (ATF 107 Ia 186). On this point, the appeal, although it was drawn up by an attorney, limited
to criticisms of an appellatory nature, without attempting to demonstrate that the interpretation or
application of the law is untenable; it thus obviously confuses the Federal Court, which is a court of
constitutional law, with an appeals court or a corrective authority having full power of cognizance and
unlimited examining authority. In these circumstances, the admissibility of this first argument is open
to serious doubt; the question may, however, be left open as the allegation of arbitrary action is in any
case unfounded.

(b) Under article 66 f APT, interest-on debts which cannot be deducted under article 68 c is con-
sidered net taxable income. This provision, which was amended by the Act of 18 September 1989,
which came into effect on 1 January 1981, formerly read as follows:

““The following is considered taxable capital:

(¢) Inthe case of real estate corporations, that is, the legal persons enumerated in articie
60 whose principal activity is the construction, possession, use, purchase and sale of buildings,
the value of the buildings they possess, established pursuant to article 48, after deduction of
unsecured and secured debts substantiated by certificate, excerpts from accounts or ledgers, or
receipts for interest, except where the creditor is not a taxpayer in Switzerland . . .

The question is therefore whether the cantonal judges acted arbitrarily in ruling that Yvor Jack-
son is not a ‘‘taxpayer in Switzerland”.

When an appeal is submitted to it alleging arbitrary interpretation of a legal provision, the Fed-
eral Court does not seek to establish the correct interpretation of the rule in question but only whether
the interpretation made by the authority referred to can be objectively sustained (ATF 109 Ia 22). In
the present case, on the basis of the court’s jurisprudence and case-law, the Administrative Court
decided that only someone who pays all the taxes corresponding to his total financial situation in
Geneva can be a “taxpayer in Switzerland™ within the meaning of article 68 c, chap. 1 APT. This
interpretation is justified—subject to the reservation, irrelevant here, that the legal text requires that
payment be made in Switzerland and not solely in Geneva—and has moreover been confirmed by
jurisprudence (unpublished decree of 24 February 1939, consid. 1 in the Humbert case). It is not con-
tested that, as an international official benefiting from tax exemptions, Yvor Jackson does not pay
general taxes in Switzerland; it is therefore certainly not arbitrary to consider that he does not fulfil the
condition established by the disputed provision and is not consequently a “‘taxpayer in Switzerland”'.

It may be noted, nevertheless, that the appellant does not criticize this interpretation. He does
seek to allege that international officials have their tax domicile in Geneva, but, as the authority
referred to has already properly pointed out, that is not the question.

(c) Although the solution adopted by the Geneva tax authorities seems in no way inequitable,
that proposed by the appellant flagrantly violates the sense of justice. It should not be forgotten that the
Geneva legislator authorizes real estate corporations to treat the interest they pay as deductible
expenses to the extent that such interest is subject to the tax on income of the persons receiving it. The
deductibility of interest paid to international officials who, benefiting from a very generous interpreta-
tion of Geneva tax law and headquarters agreements, are not subject to income tax, is not therefore
allowable.

3. The other arguments invoked by the appellant are also either inadmissible or without
foundation.

(a) Injurisprudence, the principle of equal treatment prohibits the making of legal distinctions
between different cases which are unjustified by any important fact or applying identical treatment to
factual situations which differ significantly from each other and differ in ways which make different
treatment necessary; in other words, similar legal treatment should be given to similar factual situa-
tions and different legal treatment to different factual situations (ATF 110 Ia 13/14, 1031a 519, 100 1a
328).

In the present case, the appellant claims to have been subjected to unequal treatment by the Tax
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m., Administration because it allows the deduction of interest and capital for debts contracted by a
Geneva real estate corporation with respect to the permanent missions of various States to the United
Nations while disallowing them where the creditors are senior international officials.

Even if the Federal Court were to consider a letter from a real estate agency concerning the
United Kingdom and Qatar missions as sufficient proof in itself of a practice extending to all the per-
manent missions to the United Nations in the same situation, that difference of treatment would not in
itself constitute a violation of article 4 Cst. There is a fundamental difference between an official of an
international organization and the diplomatic mission of a State to that organization. The distinction
based on the different legal character of the foreign State, which is subject to international public law,
seems sufficiently well founded to permit the canton to grant such tax privileges as are within its juris-
diction to real estate corporations whose creditors are foreign States without extending them to corpo-
rations whose creditors are private individuals.

The same is true of real estate corporations which pay interest to shareholders who, as taxpayers
in Switzerland, regularly pay all their taxes in Switzerland: in that case, the interest is subject to tax-
ation while in the case of the international officials those officials are exempt from precisely such
taxation. :

(b) Lastly, the appellant complains of a violation of international agreements, and in particular
article 34 of the Vienna Convention on Diplomatic Relations: aithough they are not diplomatic agents
in the meaning of that Convention, international officials have been granted the benefit of the advan-
tages conferred on that category of persons by the Convention. In particular, they enjoy the tax
exemption provided for in article 34 of the Convention. As Yvor Jackson is in fact exempt from taxa-
tion, there is obviously no question of a violation of that clause of the Convention. The fact that the
real estate corporation transfers the burden of the tax by increasing the rent paid by the beneficiary of
the exemption has no effect in that respect (cf. Ménétrey, Tax Status of Diplomatic and Consular Mis-
sions and their Staff, RDAF 1978, p. 7).

4. Inasmuch as their cases fail entirely, Yvor Jackson—whose appeal is inadmissible —and the
Résidence Miremont Real Estate Corporation —whose appeal is denied in so far as it is admissible —
must jointly bear all the legal costs. As the pecuniary interest in question refers not only to the tax for
one year (about SWF5,000) but, as the appellants emphasize in their brief, the taxes for subsequent
years, it is appropriate to fix the fee at SwF1,200,

For these reasons,
the Federal Court,
pursuant to article 92, paragraph 1 OJ:
1. Declares the appeal of Yvor Jackson inadmissible and denies that of the Résidence Mire-
mont Real Estate Corporation to the extent that it is admissible;

2. Holds the appellants jointly liable for:
(a) acourt fee of SWF1,200,
(b) shipping expenses of SWF188,
(c¢) clerical expenses of SWF22;

3. Transmits copies of this decree to the attorney for the appellants, the Cantonal Tax Adminis-
tration and the Administrative Court of the Canton of Geneva.

i Notes

'Translation prepared by the Secretariat of the United Nations on the basis of a German version of the judge-
ment.

2The decision is published in International Legal Materials, vol. XXIV, p. 1639 (1985), and in ICSID Review
—Foreign Investment Law Journal, vol. 1, No. 2 (1986).

3United Nations, Treaty Series, vol. 575, p. 159.

“Translation prepared by the Secretariat of the United Nations on the basis of a French version of the decree.

SUnited Nations, Treaty Series, vol. 500. p. 95.
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